
Memorandum to Sheila Cheston, General Counsel 
From: Jeff Patterson, Assistant Counsel 
Date: May 28, 1993 
Re: Telephone Conversation with DOJ Attorney 

This afternoon I spoke with Dan Searing, Attorney-Advisor, 
Department of Justice, Office of Coordination and Review, Civil 
Rights Division, regarding the potential applicability of the 
Rehabilitation Act of 1973 to the Commission. The Office of 
Coordination and Review is the department of the DOJ that has been 
delegated, inter alia, the responsibility for coordinating the 
implementation and enforcement of S504 of the Rehabilitation Act of 
1973 (29 U. S. C. S794) . The Attorney General was originally charged 
with this responsibility pursuant to Executive Order 12250 (1980). 

Mr. Searing informally suggested (he did not offer formal advice) 
that the Commission do the following: 

(1) Continue including in our "notice of hearingt1 
appearing in the Federal Register a sentence 
stating that anyone requiring special 
accommodations must contact our office prior 
to the hearing; 

(2) Ensure that the facilities where our hearings 
take place are handicap accessible; 

( 3 )  Contact his office asking for a legal analysis 
regarding the applicability of the Act to the 
Commission only after the Commission has 
received a complaint from someone who feels 
they have been discriminated against on the 
basis of their handicap. 

[Mr. Searing stated that of course we could contact 
his department requesting a legal analysis at any 
time. ] I . 

(4) Promulgate regulations only upon the occurrence 
of one of the following: 

(a) DOJ determines that the Act applies to 
the Commission as a result of their legal 
analysis performed pursuant to (3) above; 
or 

(b) DOJ notifies the Commission, after 
performing a periodic review of small 
agencies/department, that we are required 
to issue regulations. 
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If it is determined that the Commission is required to issue 
regulations pursuant to S794, we can do so in the form of a "joint 
publicationw in which several smaller agencies/departments 
promulgate regulations together. The DOJ coordinates such efforts. 

Mr. Searing does not suggest that the Commission promulgate 
regulations immediately because by the time the regulations would 
become effective, the Commission' s 1995 mandate would have expired. 

Mr. Searing noted that we are doing more than most small 
agencies/departments in that we're at least aware of the Act and 
have been including the aforementioned paragraph in our ggnotice of 
hearing . " 
Mr. Searing stated that he is a Level 15 attorney-advisor. 

Mr. Searing's direct telephone number is 202/307-2215. 
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Memorandum to Sheila Cheston, General Counsel 
From: Jeff Patterson, Assistant 
Date: May 17, 1993 cOunselF 
This memorandum discusses two federal statutes, the Rehabilitation 
Act of 1973 and the Americans with Disability Act of 1990, which 
prohibit discrimination against handicapped individuals,and their \ . . -the Defense Base Closure and 
Realignment p om mission (MCommissionw). 

I. REHABILITATION ACT OF 1973 

LJ- 

.DXe~ufr u e v- The Rehabilitation Act of 1973' was enacted to ensure that 
federal m, federal contractors and recipients of federal 
funds do not discriminate against handicapped persons. Section 
794(a) of the Act states that a handicapped individual shall not, 
based solely on his or her handicap, be excluded from participation 
in, denied benefits of, or subjected to discrimination pursuant to 
any program or activity receiving federal financial assistance or 
conducted by any executive agency. 

A. ~pplicability to the Commission 
/ Js 

are applicable 
to the "program 
or activityw 

eon 

§794(b), which defines lmprogram or activitymt as the operations of 
(i) instrumentalities of a State or of a local government; (ii) 
postsecondary institutions; (iii) business entities; or (iv) any 
entity formed by a combination of two or more of those listed in 
(i) through (iii), which receives federal funding.* The Commission 

I 1 20 U.S.C. SS701 et seq. (West Supp. 1993). 

2 Id. at S794 (a) . 
3 There is no provision in the Defense Base Closure and 

k*e Realignment Act of 1990, P.L. 101-510, exempting the Commission 
),;S 

P from the provisions of 20 U.S.C. §794(a) n & 3 $ a d 8 ~ ~ ~ .  
4 §794(b) states in its entirety: 
For the purposes of this section, the term llprogram or 
activity" means all of the operations of-- 



does not fall within any of these four categories. 

When §794(b)'s definition of vvproject or activityw is read in / 
conjunction with vvexecutive agency," it appears to make no sense. 
In fact, the definition speaks in terms of operations receiving 7 
federal funds. As such, while no case law could be found on point, 
most cases, as well as the Act's legislative history, tend to treat 
the vlproject and activity conducted by the executive agencyvv 
language as meaning any operations of the executive agency.' 

vvExecutive agencyvv is statutorily defined as an executive 

5 ' 

department, a government corporation or an independent b d ~  
establishment (an establishment of the executive branch which is f ~ o " ~ ~ i D s  
not an executive or military department, government corporation, or v 8 h b h  
part of another independent establishment6) . 7  Accordingly, a rc.*,bb~: 
strong argument could be made for the proposition that the 
commission is an executive agency, as it is an independent 

(1) (A) a department, agency, special purpose district, or 
other instrumentality of a State or of a local government; or 

(B) the entity of such State or local government that 
distributes such assistance and each such department or agency 
(and each other State or local government entity) to which the 
assistance is extended, in the case of assistance to a State 
or local government; 

( 2 ) ( A )  a college, university, or other postsecondary 
institution, or a public system of higher education; or 

(B) a local educational agency (as defined in section 
2891 (12) of Title 20) system of vocational education, or other 
school system; 

(3)(A) an entire corporation, partnership, or other 
private organization, or an entire sole proprietorship-- 

(i) if assistance is extended to such corporation, 
partnership, private organization, or sole proprietorship as 
a whole; or 

(ii) which is principally engaged in the business of 
providing education, health care, housing, social services, or 
parks and recreation; or 

(B) the entire plant or other comparable, geographically 
separate facility to which Federal financial assistance is 
extended, in the case of any other corporation, partnership, 
private organization, or sole proprietorship; or 

( 4 )  any other entity which is established by two or more 
of the entities described in paragraph (1) , (2) , or (3) ; 

any part of which is extended Federal financial assistance. 
29 U.S.C. §794(b). 

\ I 

-5 See suDra notes 8-10 and accompanying text. - 
6 5 U . S . C .  5104 (1977). 

7 5 U.S.C. §lo5 (1977). 
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establishment of the executive branch. 

Whereas the Act as originally enacted was not ear on its 
application to the federal government, it was amende in 1978 to 
explicitly extend its coverage to executive agencies8 f L i l e  the 
1978 amendments also expanded the remedies of handicapped 
individuals, its legislative history illustrates Congressf 
intentions to enlarge, not reduce, the reach of the ~ c t .  Case law 
interpretations further support this view.1° Accordingly, it can 
be argued that the reach of the Act's provisions should be read as 
being broad, thereby including the Commission within its coverage. 

B. Obligations Imposed by the Act 

~ssuming for the sake of analysis that the Act applies to the 
~omrnission, §794(a) further requires each agency to promulgate 
regulations implementing the purpose of the statute. Because the 
Commission has not yet done so, and in an attempt to save valuable 
time and resources, Mr. Koffsky suggestedthat the Commission adopt 
the DoD regulations germane to its objective. l1 A copy of DoDf s 
regulations and internal directive are attached. 

As such, the Commissionts hearings would be required to be 

[ At the request of the Department of Health, Education and 
Welfare, the Justice Department had issued an opinion concluding 
the federal government was exempt from the Act's provisions. See 
Jones v. Metropolitan Atlanta ~ a p i d  Transit Authoritv, 681 F.2d 
1376, 1381 n. 13 (11th Cir. 1982). L 9 

For example, Congressman Jeffords proclaimed "[tlhis 
amendment removes [the exemption for the federal government] and 
applied [ S 7 9 4 ]  to the Federal Government . . . and should go a long 
way toward developing a uniform and equitable national policy for 
elimination of discrimination." 124 Cong.Rec. HI3901 (daily ed., 
May 16, 1978). Furthermore, Senator Stafford exclaimed that "The 
bill allows the rehabilitation program to grow and serve more 
handicapped individuals and provide those individuals with greater 
opportunities to maximize their potential." 124 Cong.Rec. S30311 
(daily ed., Sept. 20, 1978). 

10 See John and Jane Doe. et al. v. Devine, Blue Cross/Blue - 
Shield Association and Aetna Life Insurance Companv, 545 F.Supp. 
576, 585 (D.D.C. 1982) (quoting Doe v. Colautti, 454 F.Supp. 621, 
629, afffd 592 F.2d 704 (3d Cir. 1979)), Jones v. Metropolitan 
Atlanta Rapid Transit Authoritv, 681 F.2d 1376, 1381 (11th Cir. 
1982). 

J- 
11 32 CFR Part 56. Mr. Koffsky states that DoDfs 

regulations are typical 
I 



accessible to handicapped persons,12 with reasonable accommodations 
being made to known physical or mental handicaps of an 
individual. l3 The Commission would be excepted from this 
requirement if it could establish that the requested accommodation 
would impose an undue hardship on the operation of its program.14 

Mr. Koffsky assured me that complying with the Act is not as 
arduous as it sounds. To satisfy its obligation, the Commission 
would need only to include in its notice of hearings a statement 
that any individual requiring special accommodations must contact 
the Commission prior to the hearing to assure that his or her 
special needs will be met. Upon receipt of such requests, the 
Commission would be required to determine the burden they 
impose. 

11. The Americans with Disabilities Act of 1990 

The Americans with Disabilities Act of 199015, whose mission 
is to eliminate discrimination against individuals with 
disabilities, is not applicable to the federal government.16 
Accordingly, the statute's provisions have no affect on the 
Commission. 

l2 32 CFR S56.8 (c) (2) states that each program or activity 
shall operate in such a way that, when viewed in its entirety, is 
readily accessible to and usable by handicapped persons. 

l3 32 CFR S56.8 (d) . 
14 Id. - 

42 U.S.C. §§I2101 et seq. (1993). 

16 see 42 U.S.C. S§ 12111(5), 12131(1). 
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Memorandum to Sheila Cheston, General Counsel 
From: Jeff Patterson, Assistant Counsel 
Date: May 28, 1993 @ 
Re: Telephone conversation with DOJ Attorney 

This afternoon I spoke with Dan searing, Attorney-Advisor, 
Department of Justice, Office of Coordination and Review, Civil 
Rights Division, regarding the potential applicability of the 
Rehabilitation Act of 1973 to the Commission. The Office of 
Coordination and Review is the department of the DOJ that has been 
delegated, inter alia, the responsibility for coordinating the 
implementation and enforcement of S504 of the Rehabilitation Act of 
1973 (29 U.S.C. $3794) . The Attorney General was originally charged 
with this responsibility pursuant to ~xecutive Order 12250 (1980). 

Mr. Searing informally suggested (he did not offer formal advice) 
that the Commission do the following: 

(1) Continue including in our "notice of hearingg1 
appearing in the Federal Register a sentence 
stating that anyone requiring special 
accommodations must contact our office prior 
to the hearing; 

(2) Ensure that the facilities where our hearings 
take place are handicap accessible; 

(3) Contact his office asking for a legal analysis 
regarding the applicability of the Act to the 
Commission only after the Commission has 
received a complaint from someone who feels 
they have been discriminated against on the 
basis of their handicap. 

[Mr. Searing stated that of course we could contact 
his department requesting a legal analysis at any 
time. ] 

(4) Promulgate regulations only upon the occurrence 
of one of the following: 

(a) DOJ determines that the Act applies to 
the Commission as a result of their legal 
analysis performed pursuant to (3) above; 
or 

(b) DOJ notifies the Commission, after 
performing a periodic review of small 
agenciesldepartment, that we are required 
to issue regulations. 



If it is determined that the Commission is required to issue 
regulations pursuant to S794 ,  we can do so in the form of a It joint 
publicationte in which several smaller agencies/departments 
promulgate regulations together. The DOJ coordinates such efforts. 

Mr. Searing does not suggest that the commission promulgate 
regulations immediately because by the time the regulations would 
become effective, the Commission's 1995 mandate would have expired. 

Mr. Searing noted that we are doing more than most small 
agencies/departments in that we're at least aware of the Act and 
have been including the aforementioned paragraph in our Itnotice of 
hearing. 

Mr. Searing stated that he is a Level 15 attorney-advisor. 

Mr. Searing's direct telephone number is 202/307-2215. 



Memorandum to Sheila Cheston, General Counsel 
From: Jeff Patterson, Assistant Counse 
Date: June 1, 1993 

This memorandum discusses two federal statutes, the 
Rehabilitation Act of 1973 and the Americans with Disability Act of 
1990, which prohibit discrimination against handicapped 
individuals, and their potential application to the Defense Base 
Closure and Realignment Commission (wCommissionw). 

I. REHABILITATION ACT OF 1973' 

The ~ehabilitation Act of 1973~ was enacted to ensure that 
federal executive agencies, federal contractors and recipients of 
federal funds do not discriminate against handicapped persons. 
Section 794(a) of the Act states that a handicapped individual 
shall not, based solely on his or her handicap, be excluded from 
participation in, denied benefits of, or subjected to 
discrimination pursuant to any program or activity receiving 
federal financial assistance or conducted by any executive agency. 

A. Applicability to the Commission 

According to its language, the Act's provisions are applicable 
to the Commission if the Commission's work is found to be a program 
or activity (1) that receives federal financial assistance; or (2) 
conducted by an executive agency. 3 

(i) "Proaram or Activitvw 

The first step in ascertaining whether the Act is applicable 
to the Commission is to determine if its operations are a Itprogram 
or activity." The Civil Rights Restoration Act of 1987~ amended 
the Act by providing the definition of I1program or activityt1 as the 
operations of (i) instrumentalities of a state or of a local 
government; (ii) postsecondary institutions; (iii) business 
entities; or (iv) any entity formed by a combination of two or more 
of those listed in (i) through (iii), which receives federal 

' There is no provision in the Defense Base Closure and 
Realignment Act of 1990, P.L. 101-510, exempting the Commission 
from the provisions of 20 U.S.C. §794(a) or making it applicable. 

2 20 U.S.C. 55701 et seq. (West Supp. 1993). 

3 at 5794 (a) . 
4 20 U.S.C. 51687 (1993). 



funding . The Commission does not fall within any of these four 
categories and thus cannot be classified as a program or activity 
that receives federal funding. 

Courts appear reluctant to expand this definition, applying 
instead a literal interpretation of the ~tatute.~ Accordingly, 

5794(b) states in its entirety: 
For the purposes of this section, the term "program or 
activitym means all of the operations of-- 

(1) (A) a department, agency, special purpose district, or 
other instrumentality of a State or of a local government; or 

(B) the entity of such State or local government that 
distributes such assistance and each such department or agency 
(and each other State or local government entity) to which the 
assistance is extended, in the case of assistance to a State 
or local government; 

(2)(A) a college, university, or other postsecondary 
institution, or a public system of higher education; or 

(B) a local educational agency (as defined in section 
2891 (12) of Title 20) system of vocational education, or other 
school system; 

(3) (A) an entire corporation, partnership, or other 
private organization, or an entire sole proprietorship-- 

(i) if assistance is extended to such corporation, 
partnership, private organization, or sole proprietorship as 
a whole; or 

(ii) which is principally engaged in the business of 
providing education, health care, housing, social services, or 
parks and recreation; or 

(B) the entire plant or other comparable, geographically 
separate facility to which Federal financial assistance is 
extended, in the case of any other corporation, partnership, 
private organization, or sole proprietorship; or 

( 4 )  any other entity which is established by two or more 
of the entities described in paragraph (I), (2), or (3); 

any part of which is extended Federal financial assistance. 
29 U.S.C. S794(b). 

See Schroeder v. City of Chicauo, 715 F.Supp. 222 , 225-26 - 
(N.D.111. 1989)(the court denied expanding the definition of 
"program or activityt1 to include an entire city, stating that 
'nothing in the amendment's legislative history suggest that 
Congress contemplated classifying an entire municipality like the 
City of Chicago as a I1program or activity1' subject to [S794] of the 
Rehabilitation Act. I) , Williams v. Meese. et al., 926 F. 2d 994, 997 
(10th Cir. 1991)(plaintiff, incarcerated in a federal penitentiary, 
was denied relief under the Rehabilitation Act because 'the Federal 
Bureau of Prisons does not fit the definition of Itprogram or 
activitieslIr supplied by S794 (b) ) , Johnston v. C a ~ t  . Horn. 
Commander Puset Sound Naval Shi~vard. et al., 875 F.2d 1415, 1420- 



even if the Commission qualifies as either a recipient of "federal 
financial assistancen or as an "executive agencyw as used by the 
statute, its operations must still qualify as a I1program or 
activityI1 in order for the Act's provisions to apply. Therefore, 
based on the preceding discussion, the Commission's operations, 
including the holding of hearings, employing of staff, and 
operating a library available to the public, would not be 
considered a "program or activityw pursuant to the Act. 

(ii) ItFederal Financial Assistancew 

To reiterate, one way to come within the mandate of 5794 is to 
operate a program or activity that receives federal financial 
assistance. Whereas the Act fails to provide a definition for 
Itfederal financial assistance," federal courts have broadly 
construed the term to encompass assistance of any kind, whether it 
be direct or indirect .8  The Supreme Court, however, has limited 
its meaning to those who actually llreceiven such assistance, as 
opposed to those who merely benefit from it.' Furthermore, 
Congress sought to impose S794 coverage as a condition of the 

21 (9th Cir. 1989) (denying coverage of 5794 to federal employers or 
employees, as the statutory definition of "program or activitiesw 
does not refer to these parties). 

7 As an aside, while employment is not within the breadth 
of S794, 5791 involves the consideration of employment of 
individuals with disabilities. Section 791creates a private cause 
of action for a federal employee discriminated against by a federal 
employer because of his or her handicap. Specifically, §791(b) 
states that "[elach department, agency, and instrumentality . . . 
in the executive branch shall . . . submit . . . an affirmative 
action program plan for the hiring, placement, and advancement of 
individuals with disabilities in such department, agency, or 
instrumentality." 29 U.S.C. §791(b). See Johnston v. C a ~ t .  Horne. 
Commander Puaet Sound Naval Shipyard, et al., 875 F.2d at 1421 ('If 
Postal Service employees, mentioned specifically in S794, may not 
sue, it follows that federal employees may not ) , Boyd v. United 
States Postal Service, 752 F.2d 410, 413 (9th Cir. 1985)([§791] is 
exclusive remedy for federal employees). Whereas S791 is not 
within the scope of this memorandum, no further discussion of this 
provision will be made. 

8 Independent Housins Services of San Francisco v. Fillmore 
Center Associates, No. C 91-1220 RFP (D. Calif. Oct. 16, 1991) 
(Lexis 14960), and Arline v. School Board of Nassau County, 772 
F.2d 759, 762 (11th ~ i r .  1985), cert. granted and limited on other 
ground, 475 U.S. 1118 (1986). 

9 JIeDartment of Transportation v. Paralyzed Veterans, 477 
U.S. 597 (1986) (holdins that commercial airlines are not reci~ients 
of federal f inanciai assistance under [$794], but merely 
'beneficiaries' of funding granted to airports). 



recipientt s agreement to accept federal funds . lo The Tenth 
Circuit has also contributed to the development of this definition 
by holding that an entity receives such assistance when it receives 
a subsidy, as opposed to compensation for goods and services 
received, even if the compensation is in excess of the fair market 
value of the goods and services. 11 

Because the CommissionIs operating funds are authorized and 
appropriated by the federal government, these resources could be 
classified as "federal financial assistance," as they are a direct 
subsidy. As additional support for this notion, Mr. Paul Koffsky, 
Attorney, Office of General Counsel, Department of Defense, 
informally stated that in his view, §794(a) would apply to the 
Commission because "the Commission receives federal funding.I1 
However, this argument can be countered because the Commission was 
not given the opportunity to accept or reject these funds, being a 
creature of legislation, and with it the obligations imposed by 
fi794. 

Id. at 605. This contractual arrangement imposes fi794,s 
obligations upon those who are in a position to accept or reject 
them as part of the decision to accept federal funds. Id. See 
Glanz v. Beth Israel Corworation, 756 F.Supp. 632 (D.Mass. 
1990) (agreeing with the reasoning of the Fifth Circuit in United 
States v. Bavlor Univ. Medical Center, 736 F.2d 1039 (5th Cir. 
1984), cert. denied, 469 U.S. 1189 (1985), and holding that the 
receipt of Medicare or Medicaid payments by a hospital constituted 
'receiving federal financial assistancet), Arline at 762 (finding 
that since impact aid--aid which is provided to school systems 
whose populations have been substantially enlarged by the 
attendance of federal employees' children, but which have reduced 
tax revenues due to the presence of federally-owned property in the 
district--does not fall within a specific exception to the Act, 'it 
must be defined as "federal financial as~istance~~ in order to give 
effect to the broad legislative intent expressed in [fi794]t), 
Nollev v. Countv of Erie, 776 F.Supp. 715, 742-43 (W.D.N.Y. 
199l)(declaring that because federal funds received by the county 
did not exceed the fair market value of the cost to detain federal 
prisoners, it did not qualify as federal financial assistance). 

DeVarsas v. Mason 61 Hanser-Silas Mason Co., 911 F.2d 
1377, 1382 (10th Cir. 1990). Mass v. Martin Marietta Corw., 805 
F.Supp. 1530, 1542 (D.Colo. 1992), upheld DeVarsas as being the 
applicable rule, noting the "result is consistent with the 
definition of 'federal financial assistance' used in federal 
regulationsw which specifically excludes procurement contracts 
(citing 14 C.F.R. S1251.102 (f) (1992) (NASA regulation) ; 32 C.F.R. 
fi56.3 (b) (1991) (DoD regulation) ) . 



Title 5 of the U.S. code12 defines "executive agencytt as an 
executive department, a government corporation or an independent 
establishment. l3 Whereas the Rehabilitation Act as a whole does 
not explicitly incorporate the definitions of Title 5, S794a 
(Remedies and Attorney Fees) adopts the procedures of Title VII of 
the Civil Rights Act of 196414 for the remedies, procedures and 
rights to be followed for complaints brought under S791 of the Act 
(Employment of Handicapped Individuals), that in turn incorporates 
the definition of executive agencies found in 5 U.S.C. 102 into its 
statutory language. 

Although a tenuous connection, it could be argued that the 
Rehabilitation Act incorporates the definitions supplied by Title 
5, specifically that of "executive agency." Coupled with Congressf 
intent to provide the statute with a broad reach,15 itf s arguable 

l2 Title 5 is entitled 'Government Organization and 
Ehpl~yees.~ 

l3 5 U.S.C. S105 (1977). An independent establishment is 
defined as an establishment of the executive branch which is not an 
executive or military department, government corporation, or part 
of another independent establishment. 5 U.S.C. S104 (1977). 

l4 Specifically, 42 U. S. C. 2000e-16 (Section 717, Employment 
by Federal Government). 

l5 Whereas the Act as originally enacted was not clear on 
its application to the federal government, it was amended in 1978 
to explicitly extend its coverage to executive agencies. See Jones 
v. Metro~olitan Atlanta Rawid Transit Authority, 681 F.2d 1376, 
1381 n.13 (11th Cir. 1982). 

While the 1978 amendments also expanded the remedies of 
handicapped individuals, its legislative history illustrates 
Congress' intentions to enlarge, not reduce, the reach of the Act. 
For example, Congressman Jeffords proclaimed tl[t]his amendment 
removes [the exemption for the federal government] and applied 
IS7941 to the Federal Government . . . and should go a long way 
toward developing a uniform and equitable national policy for 
elimination of discrimination." 124 Cong.Rec. H13901 (daily ed., 
May 16, 1978). Furthermore, Senator Stafford exclaimed that @#The 
bill allows the rehabilitation program to grow and serve more 
handicapped individuals and provide those individuals with greater 
opportunities to maximize their potential." 124 Cong.Rec. S30311 
(daily ed., Sept. 20, 1978). Court interpretations further support 
this view. - See John and Jane Doe. et al. v. Devine, Blue 
CrossIBlue Shield Association and Aetna Life Insurance Com~anv, 545 
F.Supp. 576, 585 (D.D.C. 1982) (quoting Doe v. Colautti, 454 F.Supp. 
621, 629, aff fd 592 F.2d 704 (3d Cir. 1979) ) , Jones v. Metrowolitan 
Atlanta R a ~ i d  Transit Authority, 681 F.2d 1376, 1381 (11th Cir. 
1982). 



that the Commission is an executive agency, as it is an independent 
establishment of the executive branch. 

B, Office of Coordination and Review, Department of Justice 

To alleviate all questions regarding the applicability of the 
Act to the Commission, the Commission could formally request from 
the Off ice of Coordination and Review, l6 Civil Rights Division, 
Department of Justice, a legal analysis, according to Dan Searing, 
Attorney-Advisor, with that office. 

Mr. Searing informally suggested that the Commission continue 
including in its I1notice of hearing1' a statement requesting anyone 
requiring special accommodations to contact its office prior to the 
hearing, as well as ensuring the facilities where its hearings take 
place are handicap accessible. He also suggested that the 
Commission contact his office asking for a legal analysis only 
after the Commission has received a complaint from someone who 
feels the have been discriminated against on the basis of their 
handicap. r7 

Therefore, according to Mr. Searing, the Commission should 
promulgate regulations only upon such determination by the DoJ as 
a result of their legal analysis or upon notification by the DoJ 
based on their periodic review of small agencies and departments. 

C. Obligations Imposed by the Act 

Upon a determination that the Rehabilitation Act applies to a 
specific llprogram or activity,11 S794 (a) further requires each 
agency to promulgate regulations implementing the purpose of the 
statute. Whereas one would presume that this would result in a 
multitude of varied and conflicting provisions, it has not, as most 
agencies have generally du licated the Equal Employment Opportunity 
Commissionls regulations. Ps 

l6 The Office of Coordination and Review is the department 
of the DoJ which has been delegated, inter alia, the responsibility 
for coordinating the implementation and enforcement of S504 of the 
Rehabilitation Act of 1973 (29 U.S.C. S794). The Attorney General 
was originally charged with this responsibility pursuant to 
Executive Order 12250 (1980). 

l7 The basis of Mr. Searings suggestion to wait until after 
a complaint has been received to issue regulations is his belief 
that the Commissions 1995 mandate would have expired by the time 
the regulations would become effective. 

l8 Overton v. Reilly, 977 F.2d 1990, 1193-94 (7th Cir. 
1992). The EEOC1s regulations are found at 29 CFR Ch.XIV, Subpart 
G (SS1613.701-. 709) (1991) (copy attached) . 



Assuming for the benefit of analysis that the DoD1s 
regulations are typical of those promulgated by most agencies, 19 
the ~ommission~s hearings would be required to be accessible to 
handicapped persons, 20 with reasonable accommodations21n being made 
to known physical or mental handicaps of an individual.22 The 
Commission would be excepted from this requirement if it could 
establish that the requested accommodation would impose an undue 
hardship on the operation of its program. 2 3 

In issuing regulations, Mr. Searing of the DoJ stated that the 
Commission could do so in the form of a Itjoint resolutionw in which 
several small agencies and departments promulgate regulations 
together in an effort to save time and resources,24 The Off ice 
of Coordination and Review would organize such efforts, 

Whereas an argument could be made both for and against the 
application of the Rehabilitation Act to the Commission, it may be 
in the best legal interest of the Commission to formally request 

32 CFR Part 56. A copy of DoD1s internal directive is 
attached. 

20 32 CFR S56.8 (c) (2) states that each program or activity 
shall operate in such a way that, when viewed in its entirety, is 
readily accessible to and usable by handicapped persons. 

21 32 CFR S56.8 (d) (2) states that reasonable accommodation 
includes "(i) making facilities . . . readily accessible to and 
usable by handicapped persons; (ii) . . . the provision of readers 
or certified sign-language interpreters; and similar actions." The 
same language is found in EEOCfs regulations at 29 CFR 
S1613.704 (b) . 

The determination of whether an accommodation is reasonable is 
fact-specific and requires the court to perform individualized 
examinations to ensure that the justifications "reflect a well- 
informed judgment grounded in a careful and open-minded weighing of 
the risks and alternatives . . . ." Arline, 772 F.2d at 765. For 
example, in Wonder v. De~artment of Enercrv, 35 M. S.P.R. 209 (1987), 
the Merit Systems Protection Board stated that "where the ability 
of a qualified handicapped individual to understand and communicate . . , with regard to proceedings before the Board is impaired, the 
Board is obligate to provide an interpretert1 pursuant to S794. 

22 32 CFR $56.8 (d) . 
23 - Id. 

24 The agencies and departments involved would utilize a 
prototype prepared by the Department of Justice pursuant to 
Executive Order 12250 and initially issued to executive agencies. 
See n.18, - 



from the Department of Justice a legal analysis to decide this 
issue. The DoJts determination would be conclusive and permit the 
Commission, if required, to begin promulgating regulations. In the 
alternative, if the Commission is not required to issue 
regulations, the issue will be permanently resolved. This approach 
may be preferred to that of waiting for a complaint before asking 
for review, because the issue will be decided and no further time 
will be expended on its regard. Furthermore, if compliance with 
the Act h required, it is to the advantage of the Commission to do 
so as quickly as possible rather than incur any further risk of 
litigation. 

11. THE AMERICANS WITH DISABILITIES ACT OF 1990 

The Americans with Disabilities Act of 1 9 9 0 ~ ~ ~  whose mission 
is to eliminate discrimination against individuals with 
disabilities, is not applicable to the federal government. 26 
Accordingly, the statute's provisions have no affect on the 
Commission. 

25 42 U.S.C. §§12101 et seq. (1993). 

26 - See 42 U.S.C. §§ 12111(5), 12131(1). 



(d) An appeal shall be deemed 
t.imely if  It Is delivered In person or 
post,-marked before the explratloll of 
the flllng perlod, or if. in the abset~ce 
of a legible postmark, It is received by 
the Commission by mail within flve 
days of the explratlon of the filillg 
period. The Offlce of Federal Oper- 
ations' review wlll be made upon the 
existing record to deterrnir~e I f  the 
agency declsion Is In accord with appli- 
cable law. Executive order, or Civil 
Service regulations, r~~les .  and Inst,rllc- 
tior~s and is supported by substantial 
evidence. 

152 FR 41932, oct. 30. 1987. as arnerrded at 
58 Fit 6983. Feb. 21. 19911 

29 CFR Ch. XIV (7-1-91 Edltion) 

all of the Issues In the complalnt, In- 
cluding wlletller or not to awwd attor- 
11ey's fees a~rd  costa. If a delrrn~lna- 
ti011 to award attorneys fees is made 
the decision wlll not be final until llle 
procedure Is followed for deter~nlnlng 
the amount of the award as set forth 
in 1613.271tc). 

(b) An agent who flled a conlpl~lnt 
or a claimant who has flled for relief 
based 011 age dlscrlminatlon. is cruthor- 
lzed to file a civil action In an appro- --. - - . - - . 

prlate U.S. dlstrlct court. 

I37 FIZ 22717. Oct. 21. 1972. Redesler~l~ted at 
43 FR 60901. Ilea. 29. 1978. and arnendrd at 
46 FR 24133. Apr. 9. I980; 58 FR 0983. Feb. 
2L, t99ll 

B 161.7.632 Reopening nnd recunniderntion 
fl 1613.fi.12 Notice of right. 

by the Cornmianionera. When tile agent alleges that the 

The Commlssloners may reopen and agency discrlml~>ated agairlst a class 

recol>s\d~r any previous decislon of a 
on the basis of race. color. religion. 

Commission office on their own sex, national orlgin, and/or or a 
motion or at the request of either claimant files for relief, the agency or 
party in accordance with provlaions of the Commission Shall llotify ilim/her 
5 1813.235. of his/ller right to  flle a clvll actlon In 

any final actlon on a complaitrt, or 
rs2 FR 41932. act. 30. 19871 alaim. under 0 8  1613.604. 1613.612, 

fl 1613.641 Stntutory right. 
(a)  An agent who has flled a com- 

plaint or a clalmant who has flled a 
claim for relief based on race. color. 
religlon, sex. and/or national origin 
discrlmlnation is a~lthorlzed to file a 
civil action in an appropriate U.S. dis- 
trlct court: 

(1) Wlttlin 30 calendar day8 Of his/ 
I W ~  wpelnt of ~lotlce of flnal action ..-. -. -~ 

taken by his/her agency on a com- 
plaint or clainl; 

(2) After 180 calendar days from the 
date he/she filed a complalnt or claim 
with hls/her aaerlcy if there has been 
no declslon on the complalnt or clalm; 

(3) Wlthin 30 calendar days of his/ 
her receipt of the declslon of the 
Offlce of Federal Operations on his/ 
iii appeal; or 

( 4 )  After 180 calendar days from the 
date he/sl~e flled an appeal wlth the 
Offlce of Federal Operations. If there 
has been no Offlce of Federal Oper- 
atlons declslon. 
For purposes of thls part, the decision 
of an agency shall be flnal only when 
the agency makes a determination on 

ri 1613.643 Effect on ndminialrntive prw- 
caring. 

The fillng of a clvil actiorl by an 
agent involving a complaint filed 
under this subpart termluates procem- 
ing of that complaint. 'I'he fillng of a 
clvil action by a clainlarlt involvlrlg a 
clalm filed under this subpart, Lermi- 
nates processing of that claim. 

Subpart G-Prohibition Against Dis- 
crimination Becavre of o Physical 
or Mental Handlcap 

AUTHORITY: 6 u.8.c. 7153; 5.1 of the Clvll 
Servlce Rules; 29 U.S.C. 791. 

SOURCE: 43 FR l2296. Mar. 24. 1978. rlnlrM 
otherwlsf! noted. Redeslgnated at 43 F'R 
60901. Dec. 29.1878, 

1) 1413.701 I'urpuse and npplicnhllliy. 
(a) Purpose. Thls subpart sets forth 

the pollcy under whlch an aRencY 
shall establish a continulng Pr0gr.m 
to assure nondlscrimlnation on W 

Equal Employment Opportunlty Comm. 

count of physical or mental handlcap 
and the regulations under whlch an 
agency wfll Process complalnta of dls- 
crlmtnatlon baaed on a physlcal or 
mental handlcap. 

(b) Av~licability. (1) This subpart 
applies to executlve agencles as de- 
fined In sectlon 106 of tltle 6 of the 
Unlted States Code and to those poal- 
tlons In the leglslatlve and Judiclal 
branches of the Federal Government 
and the government of the Dlstrlct of 
Columbla whlch are In the competltlve 
servlce. 

(2) Thls subpart applles to the U.S. 
Poatal Servlce and Postal Rate Com- 
misalon. 

(3) Thls subpart applies only to  ap- 
pllcante and employees who have a 
handlcap aa deflned In O 1613.702ta). 

B 1618.702 Deftnltlons. 

(a) Handfcapped person Is deflned 
for thls subpart aa one who: (1) H s s  a 
phyalcal or mental lmpalrment whlch 
substantially Ilmlts one or more of 
such person's malor llfe activltles, (2) 
has a record of such an Impalrment, or 
(3) Is regarded as havlng such an Im- 
pairment. 

(b) Phvsfcal or mental impafnnent 
means (1 any ~hyalologlcal disorder 
or condltlon, cosmetic dlsflgurement, 
or anatomical lose affecting orle or 
more of the following body systems: 
Neurological: musculoskeletal; speclal 
sense organs; cardlovascular; reproduc- 
tlve; dlgestlve; genlto-urinary; hemlc 
and lymphatic; skin; and endocrine; or 
(2) any mental or psychological dlsor- 
der, such as mental retardatlon, organ- 
Ic braln syndrome, emotional or 
mental Illnem, and specific learnlng 
dleablll ties. 

(c) Maor life cwtfuitiea means func- 
tlons, such as carlng for one's self, per- 
formfng manual tasks. walklng, seelng. 
hearing, speaking, breathlng, learnlng, 
and worklng. 

(d) Has a record of auch an fmpair- 
ment means has a hl~tory of, or hm 
been claselfled (or mlsclamlfled) aa 
havlnu a mental or physlcal Impair. 
rnent that subatantlally Ilmlts one or 
more maJor IUe activltles. 

(el Is regarded iu having such an  im- 
painnent means (1) has a physlcal or 
mental lmpalrment that does not sub- 
atantlally llmlt major llfe actlvltles but 

I la treated by an employer as constltut- 
h g  such a Ilmltatlon; (2) haa a physl- 
cal or mental impairment that sub- 
stantially limtta major life activltles 
only aa a result of the attltude of an 
employer toward such Impalrment; (3) 
or hae none of the lmpalrments de- 
fined In Paragraph (b) of thls sectlon 
but Is treated by an employer as 
havtng such an Impalrment. 

( 1 )  QualVied handfcapped person 
means wlth refipect to employment, a 
handicapped person who, wlth or 
without reasonable accommodatton, 
can perform the essential functions of 
the posltfon In question wlthout en- 
dangerlng the health and safety of the 
i~~divldual or others and who, depend- 
ing upon the type of appointlng au- 
thorlty belng used: 

(1) Meets the experience and/or edu- 
catlon requirements (whlch may in- 
clude passlng a wrltten test) of the PO- 
Sltlon In questlon. or (2) meets the crl- 
terla for appointment under one of 
the special appolntlng authorlties for 
handicapped persons. 

Q 1613.703 General pollcy. 

Aeencles shall glve full consideration 
to the hlrlng. placement, and advance- 
ment of quallfled mentally and phys- 
Ically handlcapped persons. The Fed- 
eral Government shall become a 
model employer of handlcapped Indi- 
vlduals. An agency shall not dlscriml- 
nate agalnst a quallfled physically or 
mentally handicapped person. 

I3 1613.104 Rearunahle accummodetion. 

(a) An agency shall make reasonable 
accommodatlon to the known physical 
or mental llmltations of a qualified 
handlcapped applicant or employee 
unless the agency can demonstrate 
that the accommodatlon would Impose 
an undue hardshlp on the operatlon of 
its program. 

(b) Ressonable accommodatlon may 
Include, but shall not be limited to: (1 )  
Maklng facllltles readily accessible to 
and usable by l~andlcapped persons, 
and (2) Job restructurlng, part-tlme or 
modlfled work schedules, acquisition 
or modlflcatfon of equipment or de- 
vices, appropriate adjustment or modl- 
flcatlon of examlnatlons, the provlslon 



of readers and interpret,ers. and other 
slmilar actions. 

(c)  In determlning pursuant to para- 
araoh (a )  of tliis section whether an  
~ccommodation would impose an  
undue 11ardstlip on the  operation of 
the  agency In question, factors to  be 
consldered include: (1) The  overall SlZe 
of the agency's program wlth respect 
lo tile ~ r ~ ~ n l b e r  of employees, number 
and type of facilities and size of 
budget; ( 2 )  the type of agency oper- 
ation, including the  composttion and 
structure of tile agency's work force; 
and ( 3 )  the  nature and the cost of the  
accommodation. 

H l613.705 Employntenl crilerie. 
( a )  An agency may not make Use of 

any employment test or other srlrc- 
tion criterion tlrat screens out or tencts 
to screen out quaiifled l~andlcappetl 
persons or any class of handlcapped 
persons unless: (1) The  test score or 
other selection criterlon, as used by 
the  agency. is shown to be Job-related 
for the posltlon in question, and (2) al- 
ternative job-related tests or criteria 
tha t  do not screen out or tend to 
screen out as many handirspped per- 
sons are not shown by the  Civil Serv- 
ice Conlmission's Director of Person- 
nel Research and Development Center 
to be available. 

(b )  An agency shall select and ad- 
minister tests concerning employment 
so as to insure that ,  when adminis- 
tered to an  applicant or employee who 
lias a handicap that  lmpalrs sensory, 
manual, or speaking skills, the  test re- 
sults accurately reflect the  applicant's 
or employee's ability to perform the  
posltlon or type of posltlons in ques- 
tion ratller t l ~ a n  reflecting the appli- 
cant's or employee's impaired sensory. 
mnnual. or speaking skills (except 
where those skllls are the  factors tha t  
the  test purports to measure). 

H 161 3.706 Preemplnyment inqulrien. 
(a)  Except as provided In paragraptls 

(b )  and tc) of this section, an  agency 
may not conduct a preemployment 
medlcal exnmlnation and may not 
make preemployment lnqulry of an 
applicant as t o  whether the  applicant 
Is a handlcapped person or as t o  the 
nature or  severity of a handicap. An 
agency may, however, make preem- 
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ployment Inquiry into an  applicant's 
ability to nleet the  medlcnl qr~nlilica- 
tion requirements, wit11 or without 
reasonable accommodation, of the  po- 
sition 111 question, ke., the  tninlm~lm 
abllltles lrecessary for safe and effi- 
cient performance of the  duties of the  
position In question. The  Civll Servlce 
Comn~isslon may also make an irlciuiry 
as to the  n n t ~ ~ r e  and extent o l  n i~nndi-  
cap for the purpose of special testing. 

(b) Nothing In this section shall pro- 
hibit a n  agency from condltlonirlg an  
offer of enl))loyment, on the  rcsi~lts of 
a medical exa~nination conducted 
prior to the employee's entrance on 
duty, Pro~lidrd, 'That: (1) All entering 
e~nployees are s~~b jec ted  to s11cl1 an  ex- 
aadnation regardless of handicap or 
when the  preemployment medical 
q11e~t1~1~1iaIre used for positions wl~ic:l~ 
do not routi~lely require meciiral ex- 
amination illdic~tes a conditio~l for 
wiriril furt.her examination is reql~lred 
because of t.he Job-related nature of 
the  conditlon. and (2) the  res~llts of 
such an  exanlirlatlorl are used only In 
accordance with the  requiremellts of 
this part. Nothing In this section shall 
be coristrrled to prolrlbit the  gathering 
of preemployinent medical informa- 
tion for the  purposes of special ap- 
pointing arrti~orities for ha~~dicapped 
persona. 

(c)  To  enable and evaluate afllrma- 
tive acllon to hire, place, or advance 
handicapped individuals, the  agency 
may invite applicants for employment 
to Indicate whether and to what 
extent they are handlcapped, if: ( 1 ) 
The  agency states clearly on any writ- 
ten questlonnalre used for ttlls pur- 
pose or makes clear orally. if no wrlt- 
tell questionrlrire is used. tha t  tile in- 
formation requested is Intended for 
use solely ill conjunction with affirma- 
tive action and (2) tlle agency states 
clearly tha t  the  Information is being 
requested on a voluntary bmis, that  
refusal to provide it will not subject 
the  applicant or employee to any ad- 
verse treatment, and that  it wlll be 
used only in accordance wlth this part. 

(d) Information obtained in accord- 
ance wlth thls section as to the medl- 
cal condition or  history of the appli- 
cant shall be kept confidential excepl 
that: ( 1 ) Managers, selecting of flclals. 
and others involved in the  selection 

process or  responsible for afflrmatlve 
actlon may be informed tha t  the  nppll- 
cant Is a hnndlcapped individual ellgi- 
hie for affirmative action; (2) supervi- 
sors and managera may be informed 
regarding necessary accommodations; 
(3) first ald and safety personnel may 
be informed, where appropriate, if t he  
conditlon might require emergency 
treatment; (4 )  government offlclaln In- 

~ - - - - -  
vestlgatlng compllance wlth laws, reg- 
ulat,lons, and instructions relevant tn 

~ . ~~- -- 
equal employment opportul1lty and af- 
f i rm~t ive  action far handlcapped Indl- 
viduals sllall be provided information 
upon request; and (6) statlstlcs geller- 
ated from information obtained may 
be used to manrge, evaluat.e, and 
report on equnl employment opportu- 
nity and afflrmatlve action programs. 
143 FR 12295. Mar. 24. 1878. Rad~slunnt~c) 
at 43 PR 80901. DPC. 28. 1978. and amended 
at 46 F R  11286, Feb. 6,18811 

B 1613.707 Physical acceen to huildlnge. 
(a)  An agency shall not dlscrlmlr~at,e 

against qualified handlcapped appll- 
cants or  employee8 due t,o the  Inaccea- 
siblllty of I t s  facility. 

(b) For the  purpose of this subpart, 
a facillty shall be deemed accessible if 
It is In compliance wlth the Arcltltec- 
tural Barrlers Act. of 1968. 

AGENCY REGI~IATIONB FOR PRoCES~INO 
COMPIAINTS OF DISCRIMINATION 

8 1613.708 General. 
An RKenCY shall provide regirlatior~a 

governing the  acceptance and process- 
ing of complaints of discrimination 
based on a physical or mental handl- 
cap whlct~ comply with the  prlnclples 
and requiremcntu in 0 0  1613.213 
through 1613.283 and 00  1613.601 
through 1613.643. Nothlng in the  fore- 
going shall be construed to postpol~e 
the effectlve date of this rule. 
[46 F R  61384. Oct. 10. 10811 

8 1613.709 Coverage. 
(a)  An agency shall provide in its 

regulat.ions for the  acceptance of a 
complaint from any aggrieved e m ~ l o v -  
ee or appllcant for employment 'whb 
believes tha t  he or  she has been dla- 
criminated against because of a handl- 
cap as defined In ) 1613.702. 

(b) An agency muat process com- 
plaints of dlecrlmlnatlon based on acts 
or actlons tha t  occurred 1 year prior to 
the  effective date of these regulations 
Provided. (1) The complaint of dls- 
crimination was brought to the  atten- 
tion of the  agency within 30 calendar 
days of the  alleged discrlmlnatory act, 
or, If a personnel action, wlthln 30 cal- 
endar days of its effective date. (2) the 
complaint of dlscrlmlnatlon was not 
adjudicated under some other grlev- 
ance or appeals procedure, and (3) the 
complaint of discriminatlon is flied 
wlthln 180 calendar days of the effec- 
tive date of these regulations. Com- 
plaints of dlscrimlr~ation based on al- 
leged discriminatory acts or personnel 
actions tha t  occurred on or after the  
effective date of these regulations are 
srlblect to the  time restralnts set fortti 
in 0 1613.214ta). 

(c) Notwithst.andlng the provlslon of 
subsectlon (b), a complainant may re- 
quest an  agency to process allegatlons 
of handicap dlscr1mlnat.ion which had 
been flled as a discrlmlnatlor~ com- 
plaint or as a grievance, and were 
pendlng wlth the agency. the Civil 
Service Commission or In a Federal 
Court on April 10. 1978. Such requests 
for Processing of allegatlons of handl- 
cap discrimination must be brougtlt to 
the attention of the  agency EEO coun- 
selor not later than 180 days from the 
publfcatlon of thls suhsectlon In final 
form In the FCDERAI. REGISTER. 
(4.1 FR 11285. Mar. 24. 1878. Redeslgnnted 
at 43 FR 60901, Dec. 29. 1978. and amended 
at 46 F R  41634. June 20, 19801 

Subpart H-Regulations for Process- 
ing Appoaloblo Acllons, Alloglng 
Prohlbltod DlrcrlmlnatIon, Pond- 
lng on or Boforo January 10, 
1979 

AUTHORITY: 42 U.8.C. 2000~-18; 28 U.S C. 
63311; 29 U.8.C. 781; Reorganl4atlon Plan No. 
1 of 1876. 

SOVRCR: 44 FR 50541. Aug. 28. 1879. r~nless 
otherwlae noted. 

8 1613.801 Scope. 
This subpart establishes regulations 

for the  processing of a n  allegation 
that  a n  action otherwlae appealable to 



< CONFIRMATION REPORT > 

C TRANSMIT 3 

NO. DATE TIME DESTINATION PG. DURATION MODE RESULT 

WRONG PAGE COUNT, 





of readers and interpret.ers. and other 
similar actions. 

I tc) In determining pursuant to para- 
I graph (a) of this section whether an 
I accommodation would impose an 
I undue hardship on the operation of 
I 

I the agency in question, factors to be 
considered include: (1) The overall size 
of the agency's program with respect 
to the number of employees, number 
and type of facilities and size of 
budget; (2)  the type of agency oper- 
ation, including the composition and 

I structure of the agency's work force; 
I and (3) the nature and the cost of the 
I accommodation. 

1 1613.705 Employment criteria. 
(a)  An agency may not make use of 

any employment test or other selec- 
tion criterion that screens out or tends 
to screen out qualified handicapped 
persons or any class of handicapped 
persons unless: (1) The test score or 
other selection criterion, as used by 
the agency, is shown to be job-related 
for the position in question, and (2)  al- 
ternative job-related tests or criteria 
that do not screen out or tend to 
screen out as many handicapped per- 
sons are not shown by the Civil Serv- 
ice Commission's Director of Person- 
nel Research and Development Center 
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to be available. 
(b) An agency shall select and ad- 

minister tests concerning employment 
so as to insure that, when adminis- 
tered to an applicant or employee who 
has a handicap that impairs sensory, 
manual, or speaking skills, the test re- 
sults accurately reflect the applicant's 
or employee's ability to perform the 
position or type of positions in ques- 
tion rather than reflecting the appli- 
cant's or employee's impaired sensory. 
manual, or speaking skills (except 
where those skills are the factors that 
the test purports to measure). 

ployment inquiry into an applicant's 
ability to meet the medical qualifica- 
tion requirements, with or without 
reasonable accommodation, of the po- 
sition in question, i.e., the minimum 
abilities necessary for safe and effi- 
cient performance of the duties of the 
position in question. The Civil Service 
Commission may also make an inquiry 
as to the nature and extent of a handi- 
cap for the purpose of special testing. 

(b) Nothing in this section shall pro- 
hibit an agency from conditioning an 
offer of employment on the results of 
a medical examination conducted 
prior to the employee's entrance on 
duty. Provided, That: (1) All entering 
employees are subjected to such an ex- 
amination regardless of handicap or 
when the preemployment medical 
questionnaire used for positions which 
do not routinely require medical ex- 
amination indicates a condition for 
which further examination is required 
because of the job-related nature of 
the condition, and (2 )  the results of 
such an examination are used only in 
accordance with the requirements of 
this part. Nothing in this section shall 
be construed to prohibit the gathering 
of preemployment medical informa- 
tion for the purposes of special ap- 
pointing authorities for handicapped 

(1 1613.706 Preemployment inquiriea. 
(a) Except as provided in paragraphs 

(b) and (c) of this section, an agency 
may not conduct a preemployment 
medical examination and may not 
make preemployment inquiry of an 
applicant as to whether the applicant 
is a handicapped person or as to the 
nature or severity of a handhap. An 
agency may, however, make preem- 

persons. 
(c) To enable and evaluate affirma- 

tive action to hire, place, or advance 
handicapped individuals, the agency 
may invite applicants for employment 
to indicate whether and to what 
extent they are handicapped, if: (1) 
The agency states clearly on any writ- 
ten questionnaire used for this pur- 
pose or makes clear orally. if no writ- 
ten questionnaire is used, that the in- 
formation requested is intended for 
use solely in conjunction with affirma- 
tive action and (2) the agency states 
clearly that the information is being 
reauested on a voluntary basis, that 
reiusal to provide it will not subject 
the applicant or employee to any ad- 
verse treatment, and that it will be 
used only in accordance with this part. 

(dl Information obtained in accord- 
ance with this section as to the medl- 
cal condition or history of the appli- 
cant shall be kept confidential except 
that: f1) Managers, selecting officials. 
and others involved in the selection 

Process or responsible for affirmative 
action may be informed that the appli- 
cant is a handicapped individual eligi- 
ble for affirmative action; (2) supervi- 
sors and managers may be informed 
regarding necessary accommodations: 
(3) first aid and safety personnel may 
be Informed, where appropriate. if the 
condition might require emergency 
treatment: (4) government officials in- 
vestigating compliance with laws, reg- 
ulations, and instructions relevant to 
equal employment opportunity and af- 
firmative action for handicapped indi- 
viduals shall be provided inf~rmat~ion 
upon request: and (6) statistics gener- 
ated from information obtained may 
be used to manage, evaluate, and 
report on equal employment opportu- 
nity and affirmative action programs. 
[43 F'R 12295. Mar. 24. 1978. Redrslmnted 
at 43 F'R 60901. Drc. 29. 1978. and amended 
at 46 FR 11285. Feb. 6,19811 

(1 1613.707 Phynical RCCeRR to huildinm. 
(a) An agency shall not discriminatre 

against qualified handicapped appli- 
cants or employees due to the inacces- 
sibility of its facility. 

(b) For the purpose of this subpart, 
a facility shall be deemed accessible if  
it  is in compliance with the Architec- 
tural Barriers Act, of 1968. 

(b) An agency must process com- 
plaints of discrimination based on acts 
or actions that occurred 1 year prior to 
the effective date of these regulations 
Provide& (1) The complaint of dis- 
crimination was brought to the atten- 
tion of the agency within 30 calendar 
days of the alleged discriminatory act. 
or, if a personnel action, within 30 cal- 
endar days of its effective date. (2) the 
complaint of discrimination was not 
adjudicated under some other griev- 
ance or appeals procedure, and (3) the 
complaint of discrimination is filed 
within 180 calendar days of the effec- 
tive date of these regulations. Com- 
plaints of discrimination based on al- 
leged discriminatory acts or personnel 
actions that occurred on or after the 
effective date of these regulations are 
subject to the time restraints set forth 
in 9 1613.214(a). 

(c) Notwithstanding the provision of 
subsection (b). a complainant may re- 
quest an agency to process allegations 
of handicap discrimination which had 
been filed as a dhcriminatlon com- 
plaint or as a grievance. and were 
pending with the agency, the Civil 
Service Commission or in a Federal 
Court on April 10. 1978. Such requests 
for processing of allegations of handi- 
cap discrimination must be brouaht to 
the attention of the agency E E O C O U ~ ;  

AGENCY REGUIATIONS FOR PROCESSING selor not later than 180 days from the 
COMPLAINTS OF DISCRIMINATION publication of this subsection in final 

form in the F'EDERAI. REGISTER. 8 1611.708 General. 
~n shall provide regulations [4" 12295. Mnr. 24. 1978. Redeslgnated 

at 43 F'R 60901, Dec. 29. 1978, and amended governing the acceptance and process- at 45 41634, June 20, lg801 ing of complaints of discrimination . . . . - - - - 
based on a physical or mental handi- 
cap which comply with the principles 
and requirements in 9 4  1613.213 
through 1613.283 and 90  1613.601 
through 1613.643. Nothing in the fore- 
going shall be construed to postpone 
the effective date of this rule. 
t46 F'R 51384. Oct. 20.19811 

8 1613.709 Covera~e. 

Subpart H-Regulations for Process- 
ing Appealable Actions, Alleging 
Prohibited Discrimination, Pend- 
ing on or Before January 10, 
1979 

AUTHORITY: 42 U.S.C. 2000e-16: 29 V.S C. 
6338; 28 V.S.C. 791; Reorganfrmtlon Plan No. 
1 of 1978. - 

SOURCE: 44 F'R 50541. Aug. 28. 1979, unless (a) An agency shall provide in its 
otherwise noted. regulations for the acce~tance of a 

complaint from any aggrieved ernploy- 
ee or applicant for emploment who @ 1613.801 Seep. 
believes that he or she h& been dis- Thh  subpart establishes regulations 
criminated against because of a handi- for the processing of an allegation 
cap as defined in 8 1613.702. that an action otherwise appealable to 



Memorandum to Sheila Cheston, General Couwel 
From: Jeff Patterson, Assistant Counsel 
Date: May 28, 1993 I? 
Re: Telephone Conversation with DOJ Attorney 

This afternoon I spoke with Dan searing, ~ttorney-Advisor, 
Department of Justice, Office of Coordination and Review, Civil 
Rights Division, regarding the potential applicability of the 
Rehabilitation Act of 1973 to the Commission. The Office of 
coordination and ~eview is the department of the DOJ ' as been 
delegated, inter alia, the responsibility for c o o s i n g  the 
implementation and enforcement of S504 of the Rehabilitation Act of 
1973 (29 U.S.C. S794). The Attorney General was originally charged 
with this responsibility pursuant to Executive Order 12250 (1980). 

sssue conce 
. searing s s l  jt * , .  ,- 

"advi en) that the Commission do the following: P 
t 
(1) Continue including in our Ifnotice of hearingff 

appearing in the Federal Register a c,rq\A-+v L L  

stating that anyone requiring special 
acco modations must contact our office prior 
to d& hearing; 

(2) Ensure that the facilities where our hearings 
take place are handicap accessible; 

3) Contact his office asking for a legal analysis 
regarding the applicability of the Act to the 
Commission only after the Commission has 
received a complaint from someone who feels 
they have been discriminated against on the 
basis of their handicap. 

[Mr. Searing stated that of course we could contact 
his department requesting a legal analysis at any 
time. ] 

(4) Promulgate regulations only upon the occurrence 
of one of the following: 

(a) &DOJ determines that the Act applies 
to the commission as a result of their 
legal analysis performed pursuant to (3),F1 ' tc" 
or 4 

(b) d O J  notifies the Commission, after 
performing a periodic review of small 
agencies/department, that we are required 
to issue regulations. 



If it is determined that the Commission is required to issue 
regulations pursuant to S794, we can do so in the form of a Itjoint 
publicationN in which several smaller agencies/departments 
promulgate regulations together. The DOJ efforts. 

no +- 
'fhe7Txi'Ty-dMr. Searing does- 
promulgate regulations immediately y the time the 
regulations the 
expired. 

I L  
1 ... "-'~'.&r. Searing noted that we 

are doing more than most small agenciesldepartments in that wefre 
at least aware of the Act and have been including the 
aforementioned paragraph in our "notice of hearing." 

Mr. Searing stated that he is a Level 15 attorney-advisor. 

Mr. Searing's direct telephone number is 202/307-2215. 
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Department of Defense Directive 

SUBJECT: N o n d i s c r i m i n a t i o n  on t h e  B a s i s  of Handicap i n  
Programs and A c t i v i t i e s  A s s i s t e d  o r  Conducted 
by t h e  Department  of  Defense 

Refe rences :  ( a )  S e c t i o n  504 o f  P u b l i c  Law 93-112, 
" R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 , "  
September 26, 1973 ( 2 9  U.S.C. 794) ( 1 9 7 6 )  

( b )  S e c t i o n  111 o f  P u b l i c  Law 93-516, 
" R e h a b i l i t a t i o n  Act Amendments o f  1 9 7 4 , "  
~ e c e m b e r  7 ,  1974 ( 2 9  U.S.C. 706, 780, 
790) (1976)  

( c )  S e c t i o n  119 o f  P u b l i c  Law 95-602, 
" R e h a b i l i t a t i o n ,  Comprehensive S e r v i c e s ,  
and Developmental  D i s a b i l i t i e s  Amendments 
o f  1 9 7 8 , "  November 6, 1978 ( 2 9  U.S.C. 794)  
(Supp.  I11 1979)  

( d )  Department  o f  J u s t i c e  R e g u l a t i o n ,  
" Implementa t ion  of E x e c u t i v e  Order  12250, 
N o n d i s c r i m i n a t i o n  on t h e  B a s i s  o f  Handicap 
i n  F e d e r a l l y  A s s i s t e d  Programs,"  
August  11, 1981 ( 2 8  CFR 4 1 )  

( e )  T i t l e  4 4 ,  Uni ted  S t a t e s  Code, Chap te r  35 

A .  PURPOSE 

T h i s  D i r e c t i v e  implements  r e f e r e n c e s  ( a )  t h r o u g h  ( d )  t o  
p r o h i b i t  d i s c r i m i n a t i o n  based  on hand icap  i n  programs and 
a c t i v i t i e s  r e c e i v i n g  f e d e r a l  f i n a n c i a l  a s s i s t a n c e  d i s b u r s e d  
by t h e  Department o f  Defense and i n  programs and a c t i v i t i e s  
~ o n d u c t e d  by t h e  Department  o f  Defense.  . 

B.  APPLICABILITY AND SCOPE 

1. This  D i r e c t i v e  a p p l i e s  t o  t h e  O f f i c e  o f  t h e  
S e c r e t a r y  o f  Defense ,  t h e  M i l i t a r y  Depar tments ,  t h e  
o r g a n i z a t i o n  o f  t h e  J o i n t  C h i e f s  of S t a f f ,  t h e  N a t i o n a l  
Guard Bureau,  and t h e  Defense Agencies  ( h e r e a f t e r  r e f e r r e d  
t o  a s  "DoD Components") i n s o f a r  a s  t h e y :  

a .  D i s b u r s e  f e d e r a l  f i n a n c i a l  a s s i s t a n c e  t o  programs 
and a c t i v i t i e s  t h a t  a f f e c t  handicapped p e r s o n s  i n  t h e  Uni ted  
S t a t e s  and t h a t  a r e  c o v e r e d  by t h i s  D i r e c t i v e  ( S e e  s e c t i o n  R . ,  
e n c l o s u r e  1 ) ; o r  
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19 .  T i t l e  33 ,  Uni t ed  S t a t e s  Code, S e c t i o n  701g ( 1 9 7 6 ) :  
p r o v i s i o n  o f  s p e c i a l i z e d  s e r v i c e s  by t h e  Army Corps of  E n g i n e e r s  
t o  r educe  f l o o d  damage. 

20. T i t l e  24, Uni t ed  S t a t e s  Code, S e c t i o n s  4 4 c  and 47 ( 1 9 7 6 ) :  
Uni t ed  S t a t e s  S o l d i e r s '  and  Ai rmen ' s  Home. 

21. T i t l e  1 0 ,  Uni t ed  S t a t e s  Code, C h a p t e r  55,  a s  implemented 
by DoD 6010.8-R, " C i v i l i a n  H e a l t h  and Medical  Program of  t h e  
Uniformed S e r v i c e s  (CHAMPUS)," J a n u a r y  1 0 ,  1977. 

C.  A l l  p rograms and a c t i v i t i e s  conduc ted  by t h e  Department o f  
Defense  t h a t  a f f e c t  hand icapped  p e r s o n s  i n  t h e  Uni ted  S t a t e s  a r e  
s u b j e c t  t o  t h i s  D i r e c t i v e .  They i n c l u d e :  

1. Promulga t ion  o f  r u l e s  and r e g u l a t i o n s  f o r  p u b l i c  comment 
i n  a  manner t h a t  g r a n t s  h a n d i c a p p e d  p e r s o n s  a  r e a s o n a b l e  oppor-  
t u n i t y  f o r  s u c h  comment ( s u c h  a s  by making c a s s e t t e  r e c o r d i n g s  o f  
proposed r u l e s ) .  

2. P u b l i c  m e e t i n g s ,  c o n f e r e n c e s ,  o r  seminars  s p o n s o r e d  o r  
conduc ted  by a  DoD Component b u t  h e l d  i n  nongovernment b u i l d i n g s .  

3. P u b l i c  m e e t i n g s ,  c o n f e r e n c e s ,  o r  s e m i n a r s  s p o n s o r e d  o r  
conducted  by a  DoD Component o r  by a  non-DoD o r g a n i z a t i o n  b u t  
h e l d  i n  a  DoD b u i l d i n g .  

4 .  Open h o u s e s ,  memorial  s e r v i c e s ,  t o u r s ,  o r  o t h e r  c e r e -  
monies h e l d  on  o r  i n  DoD p r o p e r t y .  

5.  M i l i t a r y  museums. 

6 .  H i s t o r i c  v e s s e l s .  

7. H i s t o r i c  b u i l d i n g s  and p r o p e r t i e s  m a i n t a i n e d  by a DoD 
Component and p r o p e r t i e s  d e s i g n a t e d  a s  h i s t o r i c  under  a  s t a t u t e  
o f  t h e  a p p r o p r i a t e  s t a t e  o r  l o c a l  governmenta l  body. 

8 .  S c h o o l s  o p e r a t e d  by t h e  Department o f  Defense  w i t h i n  t h e  
Uni ted  S t a t e s  p u r s u a n t  t o  S e c t i o n  6  o f  P.L.  81-874, T i t l e  20,  
Uni t ed  S t a t e s  Code, S e c t i o n  241 ( 1 9 7 6 ) .  
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D E F I N I T I O N S  

1. F a c i l i t y .  A l l  o r  any p o r t i o n  of b u i l d i n g s ,  s t r u c t u r e s ,  
equipment, r oads ,  walks,  park ing  l o t s ,  o r  o t h e r  r e a l  o r  pe r sona l  
p rope r ty  o r  any i n t e r e s t  i n  such proper ty .  

2 .  Federa l  F i n a n c i a l  Ass i s tance .  Any g r a n t ,  loan ,  c o n t r a c t  
( o t h e r  than  a  procurement c o n t r a c t  o r  a  c o n t r a c t  of  i n su rance  
o r  g u a r a n t y ) ,  o r  any o t h e r  arrangement by which t h e  f e d e r a l  
government p rov ides  o r  o the rwi se  makes a v a i l a b l e  a s s i s t a n c e  i n  
t h e  form o f :  

a .  Funds. 

b. Se rv i ces  performed by f e d e r a l  personne l ,  i n c l u d i n g  
t e p n i c a l  a s s i s t a n c e ,  counse l ing ,  t r a i n i n g ,  and p r o v i s i o n  of  
s t a t i s t i c a l  o r  e x p e r t  in format ion .  

c .  Real and pe r sona l  p r o p e r t y  o r  any i n t e r e s t  i n  o r  use  of  
such p rope r ty ,  i nc lud ing :  

(1) Trans fe r s  o r  l e a s e s  of such p r o p e r t y  f o r  l e s s  t han  
f a i r  market v a l u e  o r  f o r  reduced c o n s i d e r a t i o n .  

( 2 )  Proceeds from a  subsequent  t r a n s f e r  o r  l e a s e  of  such 
p rope r ty  i f  t h e  f e d e r a l  s h a r e  o f  i t s  f a i r  market v a l u e  i s  n o t  
r e t u r n e d  t o  t h e  f e d e r a l  government. 

3 .  Handicapped Person.  Any person who has  a  phys i ca l  o r  mental 
impairment t h a t  s u b s t a n t i a l l y  l i m i t s  one o r  more major l i f e  
a c t i v i t i e s ,  h a s  a r e c o r d  of such an impairment, o r  i s  regarded a s  
having such an impairment. For  purposes of t h i s  D i r e c t i v e  a s  it 
r e l a t e s  t o  employment programs of r e c i p i e n t s ,  such term does  no t  
i n c l u d e  any i n d i v i d u a l  who i s  an a l c o h o l i c  o r  drug abuser  and 
whose c u r r e n t  u se  of a l coho l  o r  drugs  p reven t s  such i n d i v i d u a l  
from performing t h e  d u t i e s  of t h e  job i n  q u e s t i o n ,  o r  whose 
employment, by r ea son  of such c u r r e n t  a l coho l  o r  drug abuse ,  
would c o n s t i t u t e  a  d i r e c t  t h r e a t  t o  p r o p e r t y  o r  t o  t h e  s a f e t y  
of o t h e r s .  A s  used i n  t h i s  paragraph:  

a .  Phys ica l  o r  Mental Impairment. Any p h y s i o l o g i c a l  
d i s o r d e r  o r  c o n d i t i o n ,  cosmet ic  d i s f igurement ,  o r  anatomical  l o s s  
a f f e c t i n g  one o r  more of t h e  fo l lowing  body systems: n e u r o l o g i c a l ;  
musculoske le ta l  and s p e c i a l  s e n s e  organs;  r e s p i r a t o r y ,  i n c l u d i n g  
speech organs;  c a r d i o v a s c u l a r ;  r ep roduc t ive ;  d i g e s t i v e ;  gen i to -  
u r i n a r y ;  hemic and lymphat ic ;  s k i n ;  and endocr ine ;  o r  any mental 
o r  psychologica l  d i s o r d e r ,  such a s  mental r e t a r d a t i o n ,  o rgan ic  
b r a i n  syndrome, emotional  o r  mental i l l n e s s ,  and s p e c i f i c  l e a r n i n g  
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GUIDELINES FOR D E T E R M I N I N G  DISCRIMINATORY PRACTICES 

GENERAL PROHIBITIONS AGAINST DISCRIMINATION 

1. No q u a l i f i e d  handicapped person s h a l l ,  on t h e  b a s i s  of  
handicap,  be excluded from p a r t i c i p a t i o n  i n ,  be denied t h e  b e n e f i t  
o f ,  o r  o the rwi se  be s u b j e c t e d  t o  d i s c r i m i n a t i o n  under any program 
o r  a c t i v i t y  t h a t  i s  conducted by t h e  Department of Defense o r  t h a t  
r e c e i v e s  o r  b e n e f i t s  from f e d e r a l  f i n a n c i a l  a s s i s t a n c e  d i sbu r sed  
by t h e  Department of Defense. 

2 .  A r e c i p i e n t  o r  DoD Component may n o t ,  d i r e c t l y  o r  through 
c o n t r a c t u a l ,  l i c e n s i n g ,  o r  o t h e r  arrangements,  on t h e  b a s i s  of 
handicap:  

a .  Provide d i f f e r e n t  o r  s e p a r a t e  a i d ,  b e n e f i t s ,  o r  
s e r v i c e s  t o  handicapped persons  t han  i s  provided t o  o t h e r s  u n l e s s  
such a c t i o n  i s  neces sa ry  t o  p rov ide  q u a l i f i e d  handicapped persons  
wi th  a i d ,  b e n e f i t s ,  o r  s e r v i c e s  t h a t  a r e  equa l  t o  t h o s e  provided 
t o  o t h e r s ;  

b. Deny a  q u a l i f i e d  handicapped person t h e  oppor tun i ty  
t o  p a r t i c i p a t e  i n  o r  b e n e f i t  from t h e  a i d ,  b e n e f i t ,  o r  s e r v i c e ;  

c .  Afford a q u a l i f i e d  handicapped person an o p p o r t u n i t y  
t o  p a r t i c i p a t e  i n  o r  b e n e f i t  from t h e  a i d ,  b e n e f i t ,  o r  s e r v i c e  
t h a t  i s  no t  equa l  t o  t h a t  a f f o r d e d  o t h e r s ;  

d. Provide a  q u a l i f i e d  handicapped person with  an a i d ,  
b e n e f i t ,  o r  s e r v i c e  t h a t  i s  n o t  a s  e f f e c t i v e  a s  t h a t  a f f o r d e d  t o  
o t h e r s ;  o r  

e .  Otherwise  l i m i t  a  q u a l i f i e d  handicapped person i n  
t h e  enjoyment of any r i g h t ,  p r i v i l e g e ,  advantage,  o r  o p p o r t u n i t y  
g ran ted  t o  o t h e r s  r e c e i v i n g  t h e  a i d ,  b e n e f i t ,  o r  s e r v i c e .  

3 .  A r e c i p i e n t  o r  DoD Component may no t  deny a  q u a l i f i e d  
handicappped person  t h e  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  programs 
o r  a c t i v i t i e s  t h a t  a r e  not  s e p a r a t e  o r  d i f f e r e n t  from r e g u l a r  
programs o r  a c t i v i t i e s ,  even i f  such s e p a r a t e  o r  d i f f e r e n t  
programs and a c t i v i t i e s  a r e  p e r m i s s i b l e  under paragraph A.2.a.,  
above. 

4 .  A r e c i p i e n t  o r  DoD Component may not  provide a s s i s t a n c e  
t o  an agency, o r g a n i z a t i o n ,  o r  person t h a t  d i s c r i m i n a t e s  on t h e  
b a s i s  of handicap i n  p rov id ing  any a i d ,  b e n e f i t ,  o r  s e r v i c e  t o  
b e n e f i c i a r i e s  of t h e  r e c i p i e n t ' s  program o r  a c t i v i t y .  
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11. Recipients and DoD Components shall take appropriate 
steps to ensure that no handicapped individual is denied the 
benefits of, excluded from participation in, or otherwise sub- 
jected to discrimination under any program or activity receiving 
or benefiting from federal financial assistance disbursed by the 
Department of Defense or under any program or activity conducted 
by the Department of Defense because of the absence of auxiliary 
aids, such as certified sign-language interpreters, telecommuni- 
cation devices (TDDs), or other telephonic devices for individuals 
with impaired sensory, manual, or speaking skills. 

B. PROHIBITIONS AGAINST! EMPLOYMENT DISCRIMINATION BY RECIPIENTS 

1. No qualified handicapped person shall, on the basis of 
handicap, be subjected to discrimination in employment under 
any program or activity that receives or benefits from federal 
financial assistance disbursed by the Department of Defense. 

2. The prohibition against discrimination in employment 
applies to the following: 

a. Recruitment, advertising, and processing of appli- 
cations for employment. 

b. Hiring, upgrading, promotion, award of tenure, 
demotion, transfer, layoff, termination, right of return from 
layoff, and rehiring. 

c. Rates of pay or any other forn of compensation and 
changes in compensation. 

d. Job assignments, job classifications, organizational 
structures, position descriptions, lines of progression, and 
seniority lists. 

e. Leaves of absence, sick leave, or any other leave. 

f. Fringe benefits available by virtue of employment, 
whether or not administered by the recipient. 

g. Selection and financial support for training, 
including apprenticeshi?, professional meetings, conferences 
and other related activities, and selection for leaves of 
absence for training. 

h. Programs and activities sponsored by the employer, 
including social and recreational programs. 

i. Any other term, condition, or 2rivilege of employment. 



8. Nothing in this section shall prohibit a recipient from 
conditioning an offer of employment on the results of a medical 
examination conducted prior to the employee's entrance on duty 
if: 

a. All entering employees are subjected to such an 
examination, regardless of handicap. 

b. The results of such an examination are used only in 
accordance with this Directive, which prohibits discrimination 
against a qualified handicapped person on the basis of handicap. 

9. Information obtained under this section concerning the 
medical condition or history of applicants shall be collected 
and maintained on separate forms that shall be accorded confi- 
dentiality as medical records, except that: 

a. Supervisors and managers may be informed about 
restrictions on the work or duties of handicapped persons and 
about necessary accommodations. 

b. First aid and safety personnel may be informed, when 
appropriate, if a handicapping condition might require emergency 
treatment. 

c. Government officials investigating compliance with 
Section 504 and this Directive shall be provided relevant infor- 
mation upon request. 

C. PROGRAM ACCESSIBILITY 

1. General Reauirements. No qualified handicapped person ' 
shall, because a recipient's or DoD Component's facilities are 
inaccessible to or not usable by handicapped persons, be denied 
the benefits of, be excluded from participation in, or otherwise 
be subjected to discrimination under any program or activity 
that receives or benefits from federal financial assistance 
disbursed by the Department of Defense or under any program 
or activity conducted by the Department of Defense. 

2. Existing Facilities 

a. A recipient or DoD Component shall operate each 
program or activity so that the program or activity, when viewed 
in its entirety, is readily accessible to and usable by handi- 
capped persons. This does not necessarily require a recipient 
or DoD Component to make each of its existing facilities or 
every part of an existing facility accessible to and usable 
by handicapped persons. For guidance in determining the 
accessibility of facilities, see Chapter 18 of DoD 4270.1-M, 
"Department of Defense Construction Criteria Manual," June 1, 
1978, and Department of the Army, Office of the Chzef of 
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accessible buildings; assignment of aides to beneficiaries, 
such as readers or certified sign-language interpreters; home 
visits; delivery of health, welfare, or other services at 
accessible alternate sites; alteration of existing facilities 
and construction of new facilities in conformance with this 
subsection and subsection C.3., below; or any other method 
that results in making the program or activity of the recipient 
or DoD Component accessible to handicapped persons. 

d. A recipient or DoD Component is not required to 
make structural changes in existing facilities when other 
methods are effective in achieving compliance with this 
section. 

e. In choosing among available methods for meeting 
the requirements of this section, a recipient or DoD Component 
shall give priority to those methods that offer programs and 
activities to handicapped persons in the most integrated 
setting appropriate with nonhandicapped persons. 

3. New Construction. New facilities shall be designed 
and constructed to be readily accessible to and usable by 
handicapped persons. Alterations to existing facilities shall 
be designed and constructed, to the maximum extent feasible, 
to be readily accessible to and usable by handicapped persons. 
For guidance in determining the accessibility of facilities, 
see Chapter 18 of DoD 4270.1-M and Department of the Army, 
Office of the Chief of Engineers, Manual EM 1110-1-103. 
Inquiries about specific accessibility design problems may be 
addressed to the ASD(MRA&L), or designee. 

4. Historic Properties 

a. In the case of historic properties, program accessi- 
bility shall mean that, when viewed in their entirety, programs 
are readily accessible to and usable by handicapped persons. 
Because the primary benefit of historic properties is the experi- 
ence of the property itself, DoD Components and recipients shall 
give priority to those methods of achieving program accessibility 
that make the historic property, or portions thereof, physically 
accessible to handicapped persons. 

b. Methods of achieving program accessibility include: 

(1) Making physical alterations that give handi- 
capped persons access to otherwise inaccessible areas or features 
of historic properties. 

(2) Using audiovisual materials and devices to 
depict otherwise inaccessible areas or features of historic 
properties. 
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5. Military Museums 

a. In the case of military museums, program accessi- 
bility shall mean that exhibits, displays, tours, lectures, 
circulating or traveling exhibits, and other programs of mili- 
tary museums are accessible to and usable by handicapped persons. 
Methods of meeting this requirement include the following: 

(1) Museum programs may be made accessible to deaf 
and hearing-impaired persons by means such as training museum 
staff, such as docents, in sign language; providing qualified 
sign-language interpreters to accompany deaf or hearing-impaired 
visitors; ensuring that clear, concise language is used on all 
museum signs and display labels; providing amplification devices; 
or providing printed scripts for films, videotapes, lectures, 
or tours. DoD Components are encouraged to use "Museums and 
Handicapped Students: Guidelines for Educators," published by 
the National Air and Space Museum, Smithsonian Institution, 
Washington, D.C. 20560. 

(2) Museum programs may be made accessible to 
blind and visually-impaired persons by means such as providing 
museum catalogues in a large-print edition printed over braille; 
providing cassette tapes, records, or discs for museum tours 
or exhibits; providing readers to accompany blind or visually 
impaired visitors; using large-print and braille display cards 
at exhibits; providing raised-line maps of the museum building; 
using raised-line drawings, reproductions, or models of large 
exhibits to facilitate tactile experiences when touching exhibits 
is prohibited; placing large-print and braille signs to identify 
galleries, elevators, restrooms, and other service areas; and 
permitting guide dogs in all museum facilities. 

(3) Museum programs may be made accessible to other 
physically impaired persons by means such as lowering display 
cases; spacing exhibits to facilitate movement; using ramps in 
galleries; increasing lighting in exhibit areas to facilitate 
viewing from a distance; providing places to sit in exhibit 
areas; making restrooms accessible; using large-print exhibit 
display cards to facilitate reading from a distance; and sensi- 
tizing museum staff to consider the needs of handicapped visitors 
when organizing exhibits. 

b. DoD Component guidelines developed in accordance 
with enclosure 4 of this Directive shall identify military 
museums subject to this subsection and shall contain a plan 
for making museum programs accessible to handicapped persons. 
Technical assistance in the preparation and content of these 
plans may be obtained from the National Access Center, 1419 
27th Street, N.W., Washington, D.C. 20007 ((202) 333-1712 or 
TTY (202) 333-1339). In addition, community organizations 
that serve handicapped persons and handicapped persons them- 
selves shall be consulted in the preparation of these plans. 
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ENSURING COMPLIANCE WITH THIS DIRECTIVE IN FEDERAL 
FINANCIAL ASSISTANCE PROGRAMS AND ACTIVITIES 

A. SUPPLEMENTARY GUIDELINES ISSUED BY DOD COMPONENTS 

1. Whenever necessary, DoD Components shall publish 
supplementary guidelines for each type of program or activity 
to which they disburse federal financial assistance within 
120 days of the effective date of this Directive or of the 
effective date of any subsequent statute authorizing federal 
financial assistance to a new type of program or activity. 
DoD Components shall obtain approval of these supplementary 
guidelines from the ASD(MRA&L), or designee, before issuing 
them. Prior to their issuance, the ASD ( M R A & L ) ,  or designee, 
shall submit supplementary guidelines prepared pursuant to this 
subsection to the Coordination and Review Section, Civil Rights 
Division, Department of Justice, for review and approval. To 
the extent that supplementary guidelines issued by DoD Components 
deal with the employment of civilians in programs and activities 
subject to this Directive, the ASD(MRA&L), or designee, shall 
also obtain the approval of the Equal Employment Opportunity 
Commission (EEOC) in accordance with Executive Order 12067. 

2. The ASD(MRA&L), or designee, and DoD Components shall 
ensure that their supplementary guidelines conform to the 
requirements of this Directive and that they provide: 

a. A description of the types of programs and activi- 
ties covered. 

b. Examples of prohibited practices likely to arise 
with respect to those types of programs and activities. 

c. A list of the data collection and reporting require- 
ments of the recipients. 

d. Procedures for processing and investigating 
complaints. 

e. Procedures for hearings to determine compliance 
by recipients with this Directive. 

f. Requirements or suggestions for affirmative action 
on behalf of qualified handicapped persons. 

g. Requirements for the dissemination of program and 
complaint information to the public. 
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conducted in accordance with this Directive and supplementary 
guidelines promulgated by DoD Components. If a recipient fails 
to provide an assurance that conforms to the requirements of 
this section, the DoD Component shall attempt to effect compli- 
ance pursuant to sections F. through H., below, provided that 
if assistance is due and payable to the recipient based on an 
application approved prior to the effective date of this 
Directive, the DoD Component shall continue the assistance 
while any proceedings required by sections N. through V, below, 
are pending. 

2. DoD Components shall advise each recipient of the 
required elements of the assurance and, with respect to each 
program or activity, of the extent to which those receiving 
assistance from recipients shall be required to execute similar 
assurances. 

3. DoD Components shall ensure that each assurance: 

a. Obligates the recipient to advise the DoD Component 
of any complaints received that allege discrimination against 
handicapped persons. 

b. Obligates the recipient to collect and provide the 
items of information that the DoD Component lists in its supple- 
mentary guidelines pursuant to paragraph A.2.c., above. 

c. Is made applicable to any federal financial 
assistance that might be disbursed by a DoD Component without 
the submission of a new application. 

d. Obligates the recipient, when the financial 
assistance is in the form of property, for the period during 
which the property is used under a financial assistance agreement 
or is possessed by the recipient. 

e. Includes a provision recognizing that the U.S. 
Government has the right to seek judicial enforcement of Sec- 
tion 5 0 4  and this Directive. 

C. SELF-EVALUATION AND CONSULTATION WITH INTERESTED PERSONS 
AND ORGANIZATIONS 

1. DoD Components shall require recipients to conduct, 
within 6 months of the effective date of this Directive or of 
first receiving federal financial assistance disbursed by the 
Department of Defense, a self-evaluation with the assistance 
of interested persons, including handicapped persons or organi- 
zations that represent them. When appropriate, DoD Components 
also shall require recipients to consult at least annually with 
such persons. The "Department of Health, Education and Welfare 
Section 5 0 4  Technical Assistance Reserve Directory," April 1 9 8 0 ,  



Mar 31, 82 
1020 -1 (Encl 4) 

of the policy described in subsection D.I., above. This may 
be accomplished by including appropriate inserts in existing 
materials and publications or by revising and reprinting the 
materials and publications. 

3. Understandable materials developed in accordance with 
this section shall be provided to ensure that all beneficiaries 
and employees of the recipient understand the information. In 
addition, recipients shall disseminate appropriate and compre- 
hensive information about formal and informal complaint and 
appeal procedures, including directions on how and where to 
file complaints and to appeal DoD Component decisions. 

E. INTIMIDATION AND INTERFERENCE 

Recipients and DoD Components shall take reasonable steps 
to ensure that no person intimidates, threatens, coerces, or 
discriminates against any individual for the purpose of retali- 
ating against, interfering with, or discouraging the filing of 
a complaint, furnishing of information, or assisting or partici- 
pating in an investigation, compliance review, hearing, or other 
activity related to the administration of this Directive. 

F. STAFF RESPONSIBILITIES 

All DoD Component determinations of recipient compliance 
with this Directive shall be subject to reviews by the ASD(MRA&L), 
or designee. When responsibility for approving applications 
for federal financial assistance disbursed by a DoD Component 
is assigned to regional or area offices of the DoD Component, 
personnel in such offices shall be designated to perform the 
functions described in sections H. and N. through V., below. 

ACCESS TO RECORDS AND FACILITIES -- 

Each recipient shall permit access to its premises by 
COD officials during normal business hours when such access 
is necessary for conducting onsite compliance reviews or 
complaint investigations, and shall allow such officials to 
photograph facilities and to inspect and copy any books, 
records, accounts, and other material relevant to deter- 
mining the recipient's compliance with this Directive. Infor- 
mation so obtained shall be used only in connection with the 
administration of this Directive. If the recipient does not 
have the information requested, it shall submit to the DoD 
Component a written report that contains a certification that 
the information is not available and describes the good-faith 
efforts made to obtain the information. 
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4. Postapproval Reviews. DoD Components shall: 

a. Establish and maintain effective programs of post- 
approval reviews. 

b. Conduct such reviews of each recipient, the frequency 
and the nature of which shall be prescribed in the DoD Component 
supplementary guidelines implementing this Directive. 

c. Require recipients periodically to submit compliance 
reports to them. 

d. Record the results of the reviews, including findings 
of fact and recommendations. 

5. A DoD Component shall complete a review within 180 
calendar days of initiating it unless an extension of time is 
granted by the ASD(MRA&L), or designee, for good cause shown, 
and shall either: 

a. Find the recipient to be in compliance and notify 
the recipient of that finding; or 

b. Notify the recipient and the ASD(MRA&L), or designee, 
of a finding of probable noncompliance, pursuant to section O., 
below. 

I. FILING OF COMPLAINTS AGAINST RECIPIENTS 

1. DoD Components shall establish and publish in their 
supplementary guidelines procedures for the prompt processing 
and disposition of complaints against recipients, consistent 
w i t h  t h i s  section. 

2. A DoD Component shall consider all complaints that: 

a. Are filed with it within 180 days of the alleged 
discrimination or within a longer period of time if an exten- 
sion is granted for good cause by the DoD Component with the 
approval of the ASD (MRA&L ) , or designee. 

b. Include the name, address, and telephone number, 
if any, of the complainant; the name and address of the recipi- 
ent committing the alleged discrimination; a description of 
the acts or omissions considered to be discriminatory; and 
other pertinent information. 

c. Are signed by the complainant or the complainant's 
authorized representative (legal counsel or a person with power 
of attorney granted by the complainant). 
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a. Ensure that the recipient investigates the complaints 
in accordance with the standards, procedures, and requirements 
prescribed in section J., above. 

b. Require the recipient to submit a written report of 
each complaint and investigation to the DoD Component. 

c. Retain a review responsibility over the investiga- 
tion and disposition of each complaint. 

d. Ensure that each complaint investigation is completed 
within 180 calendar days of the receipt of the complaint by the 
proper DoD Component, unless an extension of time is granted 
for good cause by the ASD(YRA&L), or designee. 

e. Require the zecipient to maintain a log of all 
complaints filed against it, as described in subsection G.1. of 
this Directive. 

2. DoD Components that require or permit complaint inves- 
tigations to be conductez by recipients shall review recipient 
complaint investigations ?ursuant to this section and section L., 
below. 

RESULTS OF INVESTIGATIONS 

1. Within 180 days of the receipt of a complaint, the 
DoD Component, recipient, or the ASD(MRA&L), or designee, 
shall give written notification: 

a. Of the disposition of the complaint to the com- 
plainant and, as the case may be, to the recipient or DoD 
Component. 

b. To the complarnant that within 30 calendar days of 
receipt of the written notification, the complainant may request 
that the ASD(MRA&L), or Sesignee, review the findings in the 
notification pursuant to section M, below. 

2. If the complaint investigation results in a determina- 
tion by the DoD Component that a recipient is not complying with 
this Directive, the DoD Component shall proceed as prescribed 
in sections N. through V, below. If the DoD Component determines 
that the recipient is in compliance, the DoD Component shall 
submit the complete case file to the ASD(MRA&L), or designee, 
within 15 calendar days after the notification of the disposition 
of the investigation to the complainant. 

M. REVIEWING COMPLETED IlWESTIGATIONS 

1. The ASD(MRA&L), ar designee, may review all completed 
investigations. 
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1. Descr ibes  t h e  appa ren t  v i o l a t i o n  and t h e  c o r r e c t i v e  
a c t i o n s  necessary  t o  ach ieve  compliance. 

2 .  Extends an o f f e r  t o  meet in formal ly  w i th  t h e  r e c i p i e n t .  

3 .  Informs t h e  r e c i p i e n t  t h a t  f a i l u r e  t o  respond t o  t h e  
n o t i c e  w i t h i n  15 c a l e n d a r  days  of i t s  r e c e i p t  s h a l l  r e s u l t  i n  
t h e  i n i t i a t i o n  of enforcement  procedures  desc r ibed  i n  s e c t i o n s  R.  
through V . ,  below. 

P .  ATTEMPTING TO ACHIEVE VOLUNTARY COMPLIANCE BY RECIPIENTS 

1. I f  a  DoD Component i s s u e s  a  n o t i c e  pursuant  t o  s e c t i o n  O . ,  
above, t h e  DoD Component s h a l l  a t tempt  t o  meet wi th  t h e  r e c i p i e n t  
and s h a l l  a t t empt  t o  persuade  it t o  t a k e  t h e  s t e p s  necessary  
t o  achieve compliance wi th  t h i s  D i r e c t i v e .  

2. I f  a  r e c i p i e n t  a g r e e s  t o  t a k e  remedial  s t e p s  t o  ach ieve  
compliance, t h e  DoD Component s h a l l  r e q u i r e  t h a t  t h e  agreement 
be i n  w r i t i n g  and: 

a .  B e  s igned  by t h e  head of t h e  DoD Component concerned, 
o r  des ignee ,  and by t h e  p r i n c i p a l  o f f i c i a l  of t h e  r e c i p i e n t .  

b. Spec i fy  t h e  a c t i o n  necessary  t o  ach ieve  compliance.  

c .  B e  made a v a i l a b l e  t o  t h e  p u b l i c  upon r e q u e s t .  

d .  Be s u b j e c t  t o  t h e  approval  of t h e  ASD(MRA&L), o r  
designee.  

3 .  I f  s a t i s f a c t o r y  ad jus tment  o r  a  w r i t t e n  agreement has  
no t  been achieved w i t h i n  6 0  ca l enda r  days of t h e  r e c i p i e n t ' s  
r e c e i p t  of t h e  n o t i c e  i s s u e d  pursuant  t o  s e c t i o n  O . ,  above, 
t h e  DoD Component s h a l l  n o t i f y  t h e  A S D ( M R A & L ) ,  o r  des ignee ,  
and s t a t e  t h e  r ea sons  t h e r e f o r .  . 

4 .  The DoD Component s h a l l  i n i t i a t e  t h e  enforcement a c t i o n s  
p re sc r ibed  i n  s e c t i o n s  R .  t h rough  V . ,  below, i f :  

a .  The r e c i p i e n t  does  no t  respond t o  a  n o t i c e  pu r suan t  
t o  s e c t i o n  O . ,  above,  w i t h i n  15  ca l enda r  days of  i t s  r e c e i p t  
and s a t i s f a c t o r y  ad jus tmen t s  a r e  no t  made w i t h i n  45 c a l e n d a r  
days of t h e  d a t e  of t h e  r e c i p i e n t ' s  response ;  o r  

b .  The DoD Component o r  t h e  ASD(MRA&L) determines  a t  
any t ime w i t h i n  9 0  days  a f t e r  t h e  r e c i p i e n t  r e c e i v e s  a  n o t i c e  
pu r suan t  t o  s e c t i o n  O . ,  above,  t h a t ,  d e s p i t e  reasonable  e f f o r t s ,  
it i s  no t  l i k e l y  t h a t  t h e  r e c i p i e n t  w i l l  comply promptly and 
v o l u n t a r i l y .  
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b .  The a c t i o n  h a s  been approved by t h e  S e c r e t a r y  of  
Defense.  

c .  Ten c a l e n d a r  days  have e l a p s e d  s i n c e  t h e  m a i l i n g  of 
a n o t i c e  informing t h e  r e c i p i e n t  of  i t s  c o n t i n u i n g  f a i l u r e  t o  
comply w i t h  t h i s  D i r e c t i v e ,  t h e  a c t i o n  necessa ry  t o  a c h i e v e  
compl iance ,  and t h e  s a n c t i o n  t o  be imposed. 

d.  During t h o s e  10  c a l e n d a r  days  t h e  DoD Component h a s  
made a d d i t i o n a l  e f f o r t s  t o  pe r suade  t h e  r e c i p i e n t  t o  comply. 

R.  HEARINGS FOR RECIPIENTS 

1. Genera l .  When, p u r s u a n t  t o  paragraph Q.2 .b . ,  above,  an 
o p p o r t u n i t y  f o r  a  h e a r i n g  i s  given t o  a  r e c i p i e n t ,  t h e  DoD 
Component invo lved  s h a l l  f o l l o w  t h e  p rocedures  p r e s c r i b e d  i n  
s u b s e c t i o n s  R.  2.  through R.  6 . ,  below. 

2. Not ice .  The DoD Component concerned s h a l l  n o t i f y  t h e  
r e c i p i e n t  of t h e  o p p o r t u n i t y  f o r  a  h e a r i n g  by r e g i s t e r e d  o r  
c e r t i f i e d  m a i l ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  when t h e  r e c i p i e n t  
d e n i e s  a  t e n t a t i v e  f i n d i n g  o f  noncompliance w i t h  t h i s  D i r e c t i v e .  

a .  The DoD Component s h a l l  e n s u r e  t h a t  t h e  n o t i c e :  

(1) Descr ibes  t h e  proposed s a n c t i o n s  t o  b e  imposed. 

( 2 )  C i t e s  t h e  s e c t i o n  of t h i s  D i r e c t i v e  under  which 
t h e  proposed a c t i o n  i s  t o  b e  t aken .  

( 3 )  S t a t e s  t h e  name and o f f i c e  of  t h e  DoD Component 
o f f i c i a l  who i s  r e s p o n s i b l e  f o r  conduct ing  t h e  h e a r i n g  ( h e r e a f t e r  
r e f e r r e d  t o  a s  t h e  " r e s p o n s i b l e  DoD o f f i c i a l " ) .  

( 4 )  O u t l i n e s  t h e  i s s u e s  t o  be dec ided  a t  t h e  h e a r i n g .  

( 5 )  Advises t h e  r e c i p i e n t  e i t h e r  o f  a  d a t e ,  n o t  
l e s s  t h a n  20 c a l e n d a r  days  a f t e r  t h e  d a t e  t h a t  t h e  n o t i c e  i s  
r e c e i v e d ,  by which t h e  r e c i p i e n t  may r e q u e s t  t h a t  t h e  m a t t e r  b e  
schedu led  f o r  a  h e a r i n g ,  o r  o f  a  r e a s o n a b l e  t i m e  and p l a c e  of  a  
h e a r i n g  t h a t  i s  s u b j e c t  t o  change f o r  good c a u s e  shown. 

b. When a  t i m e  and p l a c e  f o r  a  h e a r i n g  a r e  s e t ,  t h e  
DoD Component s h a l l  g i v e  t h e  r e c i p i e n t  and t h e  compla inan t ,  i f  
any,  r e a s o n a b l e  n o t i c e  o f  such  t i m e  and p l a c e .  

3 .  Waiver of a  Hear inq.  A r e c i p i e n t  may waive a h e a r i n g  
and submit  t o  t h e  r e s p o n s i b l e  DoD o f f i c i a l ,  i n  w r i t i n g ,  i n f o r -  
mat ion  o r  arguments on o r  b e f o r e  t h e  d a t e  s t a t e d  p c r s u a n t  t o  
subparagraph R . 2 . a . ( 5 ) ,  above.  



by t h e  r e s p o n s i b l e  DoD o f f i c i a l  pur suan t  t o  s u b s e c t i o n  R . 4 . ,  
above, t h e  h e a r i n g  examiner s h a l l  e i t h e r :  

a .  Make an i n i t i a l  d e c i s i o n ,  i f  s o  a u t h o r i z e d ,  t h a t  
conforms t o  t h e  r equ i rements  o f  s u b s e c t i o n  S . 4 . ,  below; o r  

b.  C e r t i f y  t h e  e n t i r e  r e c o r d  and submit  t o  t h e  r e s p o n s i -  
b l e  DoD o f f i c i a l  recommended f i n d i n g s  and a  proposed d e c i s i o n .  

2 .  Review of I n i t i a l  Dec i s ions .  I n i t i a l  d e c i s i o n s  made 
by a  h e a r i n g  examiner p u r s u a n t  t o  paragraph S . l . a . ,  above, s h a l l  
be reviewed a s  fo l lows :  

a .  A r e c i p i e n t  may f i l e  e x c e p t i o n s  t o  an  i n i t i a l  
d e c i s i o n  w i t h i n  30  c a l e n d a r  days  o f  r e c e i v i n g  n o t i c e  of such 
i n i t i a l  d e c i s i o n .  Reasons s h a l l  be s t a t e d  f o r  each e x c e p t i o n .  

b.  I f  t h e  r e c i p i e n t  does  n o t  f i l e  e x c e p t i o n s  pursuan t  
t o  paragraph S.2 .a . ,  above,  t h e  r e s p o n s i b l e  DoD o f f i c i a l  may 
n o t i f y  t h e  r e c i p i e n t  w i t h i n  45 c a l e n d a r  days  o f  t h e  i n i t i a l  
d e c i s i o n  t h a t  t h e  r e s p o n s i b l e  DoD o f f i c i a l  w i l l  rev iew t h e  
d e c i s i o n .  

c. I f  e x c e p t i o n s  a r e  f i l e d  pursuan t  t o  pa ragraph  S .2 .a . ,  
above,  o r  a  n o t i c e  of review i s  i s s u e d  pursuan t  t o  pa ragraph  S.2 .b . ,  
above,  t h e  r e s p o n s i b l e  DoD o f f i c i a l  s h a l l  review t h e  i n i t i a l  
d e c i s i o n  and,  a f t e r  g i v i n g  t h e  r e c i p i e n t  r e a s o n a b l e  o p p o r t u n i t y  
t o  f i l e  a  b r i e f  o r  o t h e r  w r i t t e n  s t a t e m e n t  of  i t s  c o n t e n t i o n s ,  
i s s u e  a  f i n a l  d e c i s i o n  t h a t  a d d r e s s e s  each f i n d i n g  and c o n c l u s i o n  
i n  t h e  i n i t i a l  d e c i s i o n  and each  e x c e p t i o n ,  i f  any.  

d. I f  t h e  e x c e p t i o n s  d e s c r i b e d  i n  paragraph S.Z.a. ,  
above,  a r e  no t  f i l e d  and t h e  r e s p o n s i b l e  DoD o f f i c i a l  does n o t  
i s s u e  t h e  n o t i c e  o f  review d e s c r i b e d  i n  paragraph S.2.b. ,  above,  
the initial decision of the hearing examiner shall c o n s t i t u t e  
t h e  f i n a l  d e c i s i o n  of  t h e  r e s p o n s i b l e  DoD o f f i c i a l .  

3 .  Decis ions  by t h e  Respons ib le  DoD O f f i c i a l  Who Conducts 
a  Hearing o r  Receives  a  C e r t i f i e d  Record. I f  a  h e a r i n g  examiner 
who i s  d e s i g n a t e d  by t h e  r e s p o n s i b l e  DoD o f f i c i a l  c e r t i f i e s  
t h e  e n t i r e  i e c o r d  and submi t s  recommended f i n d i n g s  and a  proposed 
d e c i s i o n  t o  t h e  r e s p o n s i b l e  DoD o f f i c i a l  p u r s u a n t  t o  para-  
graph S . l . b . ,  above,  o r  i f  t h e  r e s p o n s i b l e  DoD o f f i c i a l  conduc t s  
t h e  h e a r i n g ,  a f t e r  g i v i n g  t h e  r e c i p i e n t  a  r e a s o n a b l e  o p p o r t u n i t y  
t o  f i l e  a  b r i e f  o r  o t h e r  w r i t t e n  s t a t e m e n t  of i t s  c o n t e n t i o n s ,  
t h e  r e s p o n s i b l e  DoD o f f i c i a l  s h a l l  r e n d e r  a  f i n a l  d e c i s i o n  t h a t  
confarms t o  s u b s e c t i o n  S .4 . ,  below. 

4 .  Con ten t s  o f  D e c i s i o n s .  Each d e c i s i o n  o f  a  h e a r i n g  
examiner o r  r e s p o n s i b l e  DoD o f f i c i a l  s h a l l  s t a t e  a l l  f i n d i n g s  
and conc lus ions  and i d e n t i f y  each v i o l a t i o n  of t h i s  D i r e c t i v e .  
The f i n a l  d e c i s i o n  may c o n t a i n  an o r d e r  p u r s u a n t  t o  s e c t i o n  Q . ,  
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U. INTERAGENCY COOPERATION AND DELEGATION 

1. When several recipients are receiving assistance for 
the same or similar purposes from a DoD Component and another 
federal agency, the DoD Component shall notify the ASD(MRA&L), 
or designee. Such notification shall be in writing and shall 
contain: 

a. A description of the programs and activities involved. 

b. A statement of the amount of money expended on the 
programs and activities in the previous and current fiscal year 
by the DoD Component and the agency. 

c. A list of the known primary recipients. 

2. The ASD(MRA&L), or designee, shall attempt to negotiate 
with the federal agency a written delegation agreement that 
designates the agency or the DoD Component as the primary agency 
for purposes of ensuring compliance with Section 5 0 4  of P.L. 
93-112, as amended, and this Directive, depending upon which 
of them administers a larger financial assistance program with 
the common recipients and other relevant factors. If necessary, 
the agreement shall establish procedures to ensure the enforce- 
ment of Section 5 0 4  of P.L. 93-112,  as amended, and this Directive. 
The ASD(MRA&L), or designee, shall provide written notification 
to recipients of an agreement reached under this subsection. 

3. When several recipients are receiving assistance for 
the same or similar purposes from two or more DoD Components, 
the DoD Components may negotiate a proposed written delegation 
agreement t h a t  : 

a. Assigns responsibility for ensuring that the recipi- 
ent complies with this Directive to one of the DoD Components. 

b. Provides for the notification to recipients and 
the responsible program officials of the DoD Components involved 
of the assignment of enforcement responsibility. 

4. No delegation agreement reached in accordance with sub- 
section U.3., above, shall be effective until it is approved 
by the ASD(MRA&L), or designee. 

5. When possible, existing delegation agreements relating 
to Title VI of the Civil Rights Act of 1964 shall be amended 
to provide for the enforcement of this Directive. 

6. Any DoD Component conducting a compliance review or 
investigating a complaint of an alleged violation by a recipi- 
ent shall notify any other affected agency or DoD Component 
through the ASD(MRA&L), or designee, upon discovery that the 
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ENSURING COMPLIANCE WITH THIS DIRECTIVE - - - - -  - 

IN PROGRAMS AND ACTIVITIES CONDUCTED BY 
THE DEPARTMENT OF DEFENSE 

A. SUPPLEMENTARY GUIDELINES 

1. ,Whenever necessary, the ASD(MRA&L), or designee, shall 
publish supplementary guidelines for programs and activities 
that are conducted by DoD Components and that are subject to 
this Directive. Prior to their issuance, the ASD(MRA&L), or 
designee, shall submit supplementary guidelines prepared pursuant 
to this subsection to the Coordination and Review Section, Civil 
Rights Division, Department of Justice, for review. 

2. The heads of DoD Components, or designees, shall be 
responsible for keeping the supplementary guidelines described 
in this section current and accurate. When a DoD Component head 
determines that a program or activity should be added to or 
deleted from the guidelines, that official shall notify the 
ASD(MRA&L), or designee, in writing. 

STAFF RESPONSIBILITIES 

The ASD(MRA&L), or designee, shall determine DoD Component 
compliance with this Directive as it pertains to programs and 
activities that are conducted by DoD Components and are subject 
to this Directive. 

C. FILING OF COMPLAINTS 

1. Complaints of discrimination in a program or activity 
conducted by a DoD Component may be f i l e d  directly with the 
ASD(MRA&L), or designee. 

2. DoD Components shall develop procedures, such as posters 
or other devices, to notify participants in the programs and 
activities listed in section C. of enclosure 1 of their right 
to be free of discrimination because of handicap in those programs 
and activities and of their right to file complaints of discrimi- 
nation with the ASD(MRA&L), or designee. 

INVESTIGATIONS OF COMPLAINTS 

1. The ASD(MRA&L), or designee, shall investigate complaints 
of discrimination in programs and activities that are conducted 
by DoD Components and are subject to this Directive. 
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NIIMULR 1020. 

Department of Defense Directive 

SUBJECT: Nondiscrimination on the Basis of Handicap in 
Programs and Activities Assisted or Conducted 
by the Department of Defense 

References: (a) Section 504 of Public Law 93-112, 
"Rehabilitation Act of 1973," 
September 26, 1973 (29 U.S.C. 794) (1976) 

(b) Section 111 of Public Law 93-516, 
"Rehabilitation Act Amendments of 1974," 
December 7, 1974 (29 U.S.C. 706, 780, 
790) (1976) 

(c) Section 119 of Public Law 95-602, 
"Rehabilitation, Comprehensive Services, 
and Develo~mental Disabilities Amendments 
of 1978," November 6, 1978 (29 U.S.C. 794) 
(Supp. 111 1979) 

(d) Department of Justice Regulation, 
"Implementation of Executive Order 12250, 
Nondiscrimination on the Basis of Handicap 
in Federally Assisted Programs," 
August 11, 1981 (28 CFR 41) 

(e) Title 44, United States Code, Chapter 35 

A. PURPOSE 

This Directive implements references (a) through (d) to 
prohibit discrimination based on handicap in programs and 
activities receiving federal financial assistance disbursed 
by the Department of Defense and in programs and activities 
conducted by the Department of Defense. . 

B. APPLICABILITY AND SCOPE 

1. This Directive applies to the Office of the 
Secretary of Defense, the Military Departments, the 
Organization of the Joint Chiefs of Staff, the National 
Guard Bureau, and the Defense Agencies (hereafter referred 
to as "DoD Components1') insofar as they: 

a. Disburse federal financial assistance to programs 
and activities that affect handicapped persons in the United 
States and that are covered by this Directive (See section R., 
enclosure 1); or 



b. Notify the ASD(MRA&L), or designee, of the name, posi- 
tion, location, and telephone number of persons selected by them 
to be policy-level officials within 15 calendar days of such a 
selection. 

c. Issue guidelines pursuant to enclosure 4 of this 
Directive. 

d. Cooperate fully with the ASD(MRA&L), or designee, in 
that official's performance of the responsibilities assigned here- 
in, including furnishing to the ASD(MRA&L), or designee, in a 
timely fashion any requested reports and information. 

e. Assign sufficient personnel to implement and to ensure 
effective enforcement of this Directive. 

F. ASSURANCES REQUIRED AND PROCEDURES 

See enclosures 3, 4, and 5. 

G. INFORMATION REQUIREMENTS 

1. Each DoD Component shall maintain a log of all complaints 
that are filed with it or its recipients under this Directive. 
The log shall contain the complainant's name (last name, first, 
and middle initial) and address (street address, city, state, and 
zip code), the recipient's name (if this refers to a person, last 
name, first, and middle initial) and address (street address, 
city, state, and zip code), the nature of the complaint, and the 
current status of the complaint investigation or resolution. 
Each DoD Component shall submit a narrative summary report on 
complaints by memorandum to the ASD(MRA&L), or designee, before 
July 15 and January 15 of each year. This reporting requirement 
has been assigned Report Control Symbol DD-M(SA)1596. 

2. Each DoD Component shall submit a narrative report by 
memorandum to the ASD(MRA&L), or designee, whenever, pursuant to 
enclosure 4 of this Directive, the DoD Component notifies an 
applicant or recipient that noncompliance with this Directive is 
indicated. The report shall include the recipient's name (if 
this refers to a person, last name, first, and middle initial) 
and address (street address, city, state, and zip code), the date 
(YYMMDD) and nature of the finding, and the name of the appli- 
cable federally assisted program or activity. This reporting 
requirement has been assigned Report Control Symbol DD-M(AR)1597. 

3. The recordkeeping requirements contained in subsection C.2., 
enclosure 4, have been approved by the Office of Management and 
Budget (OMB) under 44 U.S.C. Chapter 35 (reference (e)) and have 
been assigned OMB No. 0704-0102. 
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PROGRAMS AND ACTIVITIES SUBJECT TO THIS DIRECTIVE 

A.  T h i s  Directive a p p l i e s  t o  a l l  DoD Components and r e c i p i e n t s  
of f e d e r a l  f i n a n c i a l  a s s i s t a n c e  d i s b u r s e d  by a  D o D  Component 
i n s o f a r  as t h e  programs and a c t i v i t i e s  o f  t h e  DoD Components and 
r e c i p i e n t s  a f f e c t  handicapped p e r s o n s  i n  t h e  Uni ted  S t a t e s .  
E x i s t i n g  programs and a c t i v i t i e s  t h a t  a r e  a s s i s t e d  o r  conducted  
by a  DoD Component and t h a t  a r e  s u b j e c t  t o  t h i s  Directive b u t  do  
n o t  a p p e a r  i n  s e c t i o n  B. o r  C . ,  below, a r e  covered  even though 
n o t  l i s t e d .  DoD Components must  r e p o r t  new programs and a c t i v i -  
t i es  t h a t  a r e  s u b j e c t  t o  t h i s  D i r e c t i v e  t o  t h e  ASD(MRA&L), o r  
d e s i g n e e ,  w i t h i n  15  c a l e n d a r  d a y s  of t h e i r  c r e a t i o n  o r  fund ing .  

B. F e d e r a l  f i n a n c i a l  a s s i s t a n c e  programs s u b j e c t  t o  t h i s  
D i r e c t i v e  i n c l u d e :  

1. T i t l e  32, Uni ted  S t a t e s  Code, S e c t i o n s  101-716 (1976 and 
Supp. I11 1 9 7 9 ) :  t h e  Army and A i r  N a t i o n a l  Guard. 

2. T i t l e  40, Uni ted  S t a t e s  Code, S e c t i o n s  483, 484, and 512 
( 1 9 7 6 ) ;  T i t l e  49, Uni ted  S t a t e s  Code, S e c t i o n s  1101 and 1107 
( 1 9 7 6 ) ;  and T i t l e  10,  Uni ted  S t a t e s  Code, S e c t i o n s  2541, 2544, 
2571, 2576, 2662, 7308, 7541, 7542, 7545, 7546, and 7547 (1976 
and Supp. I V  1980) :  v a r i o u s  programs i n v o l v i n g  t h e  l o a n  o r  o t h e r  
d i s p o s i t i o n  of s u r p l u s ,  o b s o l e t e ,  o r  unclaimed p r o p e r t y .  

3 .  T i t l e  10 ,  Uni ted  S t a t e s  Code, S e c t i o n s  4307-4311 ( 1 9 7 6 ) ,  
and t h e  a n n u a l  Department o f  Defense A p p r o p r i a t i o n s  A c t :  N a t i o n a l  
Program f o r  t h e  Promotion of  R i f l e  P r a c t i c e .  

4.  S e c r e t a r y  of  t h e  Navy I n s t r u c t i o n  5720.193, "Navy S c i e n c e  
C r u i s e r  Program," F e b r u a r y  24, 1977. 

5. T i t l e  1 0 ,  Uni ted  S t a t e s  Code, S e c t i o n  9441 (1976 and 
Supp. I V  1980)  : C i v i l  A i r  P a t r o l .  

6. T i t l e  41, Uni ted  S t a t e s  Code, S e c t i o n s  501-509 (Supp I11 
1979) :  f e d e r a l  g r a n t s  and c o o p e r a t i v e  agreements .  

7. T i t l e  33, Uni ted  S t a t e s  Code, S e c t i o n  426 (1976 and 
Supp. I11 1979) :  Army Corps of ~ n ~ i n e e r s  p a r t i c i p a t i o n  i n  
c o o p e r a t i v e  i n v e s t i g a t i o n s  and s t u d i e s  concern ing  t h e  e r o s i  of 
s h o r e s  of  c o a s t a l  and l a k e  w a t e r s .  

- 

8. T i t l e  33, Uni ted  S t a t e s  Code, S e c t i o n s  426e-426h 
( 1 9 7 6 ) :  Army Corps of Eng inee rs  a s s i s t a n c e  i n  t h e  c o n s t r u c  
t i o n  of  works f o r  t h e  r e s t o r a t i o n  and p r o t e c t i o n  of  s h o r e s .  
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19. Title 33, United States Code, Section 7019 (1976): 
provision of specialized services by the Army Corps of Engineers 
to reduce flood damage. 

20. Title 24, United States Code, Sections 44c and 47 (1976): 
United States Soldiers' and Airmen's Home. 

21. Title 10, United States Code, Chapter 55, as implemented 
by DoD 6010.8-R, "Civilian Health and Medical Program of the 
Uniformed Services (CHAMPUS),n January 10, 1977. 

C. All programs and activities conducted by the Department of 
Defense that affect handicapped persons in the United States are 
subject to this Directive. They include: 

1. Promulgation of rules and regulations for public comment 
in a manner that grants handicapped persons a reasonable oppor- 
tunity for such comment (such as by making cassette recordings of 
proposed rules). 

2. Public meetings, conferences, or seminars sponsored or 
conducted by a DoD Component but held in nongovernment buildings. 

3. Public meetings, conferences, or seminars sponsored or 
conducted by a DoD Component or by a non-DoD organization but 
held in a DoD building. 

4. Open houses, memorial services, tours, or other cere- 
monies held on or in DoD property. 

5. Military museums. 

6. Historic vessels. 

7. Historic buildings and properties maintained by a DoD 
Component and properties designated as historic under a statute 
of the appropriate state or local governmental body. 

8. Schools operated by the Department of Defense within the 
United States pursuant to Section 6 of P.L. 81-874, Title 20, 
United States Code, Section 241 (1976). 
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D E F I N I T I O N S  

1. F a c i l i t y .  A l l  o r  any p o r t i o n  of b u i l d i n g s ,  s t r u c t u r e s ,  
equipment, roads ,  walks, park ing  l o t s ,  o r  o t h e r  r e a l  o r  pe r sona l  
p rope r ty  o r  any i n t e r e s t  i n  such p rope r ty .  

2. Federa l  F i n a n c i a l  Ass i s tance .  Any g r a n t ,  loan,  c o n t r a c t  
( o t h e r  t han  a  procurement c o n t r a c t  o r  a  c o n t r a c t  of i n su rance  
o r  g u a r a n t y ) ,  o r  any o t h e r  arrangement by which t h e  f e d e r a l  
government p rov ides  o r  o the rwi se  makes a v a i l a b l e  a s s i s t a n c e  i n  
t h e  form o f :  

a .  Funds. 

b.  S e r v i c e s  performed by f e d e r a l  personne l ,  i nc lud ing  
t e p n i c a l  a s s i s t a n c e ,  counse l ing ,  t r a i n i n g ,  and p rov i s ion  of  
s t a t i s t i c a l  o r  e x p e r t  in format ion .  

c .  Real and pe r sona l  p r o p e r t y  o r  any i n t e r e s t  i n  o r  use  of 
such p rope r ty ,  i nc lud ing :  

(1) T r a n s f e r s  o r  l e a s e s  of such p rope r ty  f o r  l e s s  t han  
f a i r  market va lue  o r  f o r  reduced c o n s i d e r a t i o n .  

( 2 )  Proceeds from a subsequent t r a n s f e r  o r  l e a s e  o f  such 
p rope r ty  i f  t h e  f e d e r a l  s h a r e  o f  i t s  f a i r  market va lue  i s  no t  
returned t o  the federal government. 

3 .  Handicapped Person. Any person who has  a  phys i ca l  o r  mental 
impairment t h a t  s u b s t a n t i a l l y  l i m i t s  one o r  more major l i f e  
a c t i v i t i e s ,  h a s  a r e c o r d  of  such an impairment, o r  i s  regarded a s  
having such an impairment. For  purposes of t h i s  D i r e c t i v e  a s  it 
r e l a t e s  t o  employment programs o f  r e c i p i e n t s ,  such term does n o t  
i n c l u d e  any i n d i v i d u a l  who i s  an a l c o h o l i c  o r  drug abuser  and 
whose c u r r e n t  u se  of  a l coho l  o r  drugs  p reven t s  such i n d i v i d u a l  
from performing t h e  d u t i e s  of  t h e  job i n  ques t ion ,  o r  whose 
employment, by reason  o f  such c u r r e n t  a l coho l  o r  drug abuse ,  
would c o n s t i t u t e  a  d i r e c t  t h r e a t  t o  p rope r ty  o r  t o  t h e  s a f e t y  
of o t h e r s .  A s  used i n  t h i s  paragraph: 

a .  Phys i ca l  o r  Mental Impairment. Any phys io log ica l  
d i s o r d e r  o r  c o n d i t i o n ,  cosmet ic  d i s f igurement ,  o r  anatomical  l o s s  
a f f e c t i n g  one o r  more of  t h e  fo l lowing  body systems: n e u r o l o g i c a l ;  
musculoske le ta l  and s p e c i a l  s e n s e  organs;  r e s p i r a t o r y ,  i n c l u d i n g  
speech organs;  c a r d i o v a s c u l a r ;  reproduc t ive ;  d i g e s t i v e ;  gen i to -  
u r i n a r y ;  hemic and lymphatic;  s k i n ;  and endocr ine;  o r  any mental  
o r  psychologica l  d i s o r d e r ,  such a s  mental r e t a r d a t i o n ,  o rgan ic  
b r a i n  syndrome, emotional  o r  mental i l l n e s s ,  and s p e c i f i c  l e a r n i n g  
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GUIDELINES FOR DETERMINING DISCRIMINATORY PRACTICES 

GENERAL PROHIBITIONS AGAINST DISCRIMINATION 

1. No qualified handicapped person shall, on the basis of 
handicap, be excluded from participation in, be denied the benefit 
of, or otherwise be subjected to discrimination under any program 
or activity that is conducted by the Department of Defense or that 
receives or benefits from federal financial assistance disbursed 
by the Department of Defense. 

2. A recipient or DoD Component may not, directly or through 
contractual, licensing, or other arrangements, on the basis of 
handicap: 

a. Provide different or separate aid, benefits, or 
services to handicapped persons than is provided to others unless 
such action is necessary to provide qualified handicapped persons 
with aid, benefits, or services that are equal to those provided 
to others; 

b. Deny a qualified handicapped person the opportunity 
to participate in or benefit from the aid, benefit, or service; 

c. Afford a qualified handicapped person an opportunity 
to participate in or benefit from the aid, benefit, or service 
that is not equal to that afforded others; 

d. Provide a qualified handicapped person with an aid, 
benefit, or service that is not as effective as that afforded to 
others; or 

e. Otherwise limit a qualified handicapped person in 
the enjoyment of any right, privilege, advantage, or opportunity 
granted to others receiving the aid, benefit, or service. 

3 .  A recipient or DoD Component may not deny a qualified 
handicappped person the opportunity to participate in programs 
or activities that are not separate or different from regular 
programs or activities, even if such separate or different 
programs and activities are permissible under paragraph A.2.a., 
above. 

4. A recipient or DoD Component may not provide assistance 
to an agency, organization, or person that discriminates on the 
basis of handicap in providing any aid, benefit, or service to 
beneficiaries of the recipient's program or activity. 
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11. Recipients and DoD Components shall take appropriate 
steps to ensure that no handicapped individual is denied the 
benefits of, excluded from participation in, or otherwise sub- 
jected to discrimination under any program or activity receiving 
or benefiting from federal financial assistance disbursed by the 
Department of Defense or under any program or activity conducted 
by the Department of Defense because of the absence of auxiliary 
aids, such as certified sign-language interpreters, telecommuni- 
cation devices (TDDs), or other telephonic devices for individuals 
with impaired sensory, manual, or speaking skills. 

B. PROHIBITIONS AGAINST EMPLOYMENT DISCRIMINATION BY RECIPIENTS 

1. No qualified handicapped person shall, on the basis of 
handicap, be subjected to discrimination in employment under 
any program or activity that receives or benefits from federal 
financial assistance disbursed by the Department of Defense. 

2. The prohibition against discrimination in employment 
applies to the following: 

a. Recruitment, advertising, and processing of appli- 
cations for employment. 

b. Hiring, upgrading, promotion, award of tenure, 
demotion, transfer, layoff, termination, right of return from 
layoff, and rehiring. 

c. Rates of pay or any other form of compensation and 
changes in compensation. 

d. Job assignments, job classifications, organizational 
structures, position descriptions, lines of progression, and 
seniority lists. 

e. Leaves of absence, sick leave, or any other leave. 

f. Fringe benefits available by virtue of employment, 
whether or not administered by the recipient. 

g. Selection and financial support for training, 
including apprenticeship, professional meetings, conferences 
and other related activities, and selection for leaves of 
absence for training. 

h. Programs and activities sponsored by the employer, 
including social and recreational programs. 

i. Any other term, condition, or 2rivilege of employment. 



8. Nothing in this section shall prohibit a recipient from 
conditioning an offer of employment on the results of a medical 
examination conducted prior to the employee's entrance on duty 
if: 

a. All entering employees are subjected to such an 
examination, regardless of handicap. 

b. The results of such an examination are used only in 
accordance with this Directive, which prohibits discrimination 
against a qualified handicapped person on the basis of handicap. 

9. Information obtained under this section concerning the 
medical condition or history of applicants shall be collected 
and maintained on separate forms that shall be accorded confi- 
dentiality as medical records, except that: 

a. Supervisors and managers may be informed about 
restrictions on the work or duties of handicapped persons and 
about necessary accommodations. 

b. First aid and safety personnel may be informed, when 
appropriate, if a handicapping condition might require emergency 
treatment. 

c. Government officials investigating compliance with 
Section 504 and this Directive shall be provided relevant infor- 
mation upon request. 

C. PROGRAM ACCESSIBILITY 

1. General Requirements. No qualified handicapped person ' 
shall, because a recipient's or DoD Component's facilities are 
inaccessible to or not usable by handicapped persons, be denied 
the benefits of, be excluded from participation in, or otherwise 
be subjected to discrimination under any program or activity 
that receives or benefits from federal financial assistance 
disbursed by the Department of Defense or under any program 
or activity conducted by the Department of Defense. 

2. Existinq Facilities 

a. A recipient or DoD Component shall operate each 
program or activity so that the program or activity, when viewed 
in its entirety, is readily accessible to and usable by handi- 
capped persons. This does not necessarily require a recipient 
or DoD Component to make each of its existing facilities or 
every part of an existing facility accessible to and usable 
by handicapped persons. For guidance in determining the 
accessibility of facilities, see Chapter 18 of DoD 4270.1-M, 
"Department of Defense Construction Criteria Manual," June 1, 
1978, and Department of the Army, Office of the Chief of 
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accessible buildings; assignment of aides to beneficiaries, 
such as readers or certified sign-language interpreters; home 
visits; delivery of health, welfare, or other services at 
accessible alternate sites; alteration of existing facilities 
and construction of new facilities in conformance with this 
subsection and subsection C.3., below; or any other method 
that results in making the program or activity of the recipient 
or DoD Component accessible to handicapped persons. 

d. A recipient or DoD Component is not required to 
make structural changes in existing facilities when other 
methods are effective in achieving compliance with this 
section. 

e. In choosing among available methods for meeting 
the requirements of this section, a recipient or DoD Component 
shall give priority to those methods that offer programs and 
activities to handicapped persons in the most integrated 
setting appropriate with nonhandicapped persons. 

3. New Construction. New facilities shall be designed 
and constructed to be readily accessible to and usable by 
handicapped persons. Alterations to existing facilities shall 
be designed and constructed, to the maximum extent feasible, 
to be readily accessible to and usable by handicapped persons. 
For guidance in determining the accessibility of facilities, 
see Chapter 18 of DoD 4270.1-M and Department of the Army, 
Office of the Chief of Engineers, Manual EM 1110-1-103. 
Inquiries about specific accessibility design problems may be 
addressed to the ASD(MRA&L), or designee. 

4. Historic Properties 

a. In the case of historic properties, program accessi- 
bility shall mean that, when viewed in their entirety, programs 
are readily accessible to and usable by handicapped persons. 
Because the primary benefit of historic properties is the experi- 
ence of the property itself, DoD Components and recipients shall 
give priority to those methods of achieving program accessibility 
that make the historic property, or portions thereof, physically 
accessible to handicapped persons. 

b. Methods of achieving program accessibility include: 

(1) Making physical alterations that give handi- 
capped persons access to otherwise inaccessible areas or features 
of historic properties. 

(2) Using audiovisual materials and devices to 
depict otherwise inaccessible areas or features of historic 
properties. 
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5 .  Military Museums 

a. In the case of military museums, program accessi- 
bility shall mean that exhibits, displays, tours, lectures, 
circulating or traveling exhibits, and other programs of mili- 
tary museums are accessible to and usable by handicapped persons. 
Methods of meeting this requirement include the following: 

(1) Museum programs may be made accessible to deaf 
and hearing-impaired persons by means such as training museum 
staff, such as docents, in sign language; providing qualified 
sign-language interpreters to accompany deaf or hearing-impaired 
visitors; ensuring that clear, concise language is used on all 
museum signs and display labels; providing amplification devices; 
or providing printed scripts for films, videotapes, lectures, 
or tours. DoD Components are encouraged to use "Museums and 
Handicapped Students: Guidelines for Educators," published by 
the National Air and Space Museum, Smithsonian Institution, 
Washington, D.C. 20560. 

(2) Museum programs may be made accessible to 
blind and visually-impaired persons by means such as providing 
museum catalogues in a large-print edition printed over braille; 
providing cassette tapes, records, or discs for museum tours 
or exhibits; providing readers to accompany blind or visually 
impaired visitors; using large-print and braille display cards 
at exhibits; providing raised-line maps of the museum building; 
using raised-line drawings, reproductions, or models of large 
exhibits to facilitate tactile experiences when touching exhibits 
is prohibited; placing large-print and braille signs to identify 
galleries, elevators, restrooms, and other service areas; and 
permitting guide dogs in all museum facilities. 

(3) Museum programs may be made accessible to other 
physically impaired persons by means such as lowering display 
cases; spacing exhibits to facilitate movement; using ramps in 
galleries; increasing lighting in exhibit areas to facilitate 
viewing from a distance; providing places to sit in exhibit 
areas; making restrooms accessible; using large-print exhibit 
display cards to facilitate reading from a distance; and sensi- 
tizing museum staff to consider the needs of handicapped visitors 
when organizing exhibits. 

b. DoD Component guidelines developed in accordance 
with enclosure 4 of this Directive shall identify military 
museums subject to this subsection and shall contain a plan 
for making museum programs accessible to handicapped persons. 
Technical assistance in the preparation and content of these 
plans may be obtained from the National Access Center, 1419 
27th Street, N.W., Washington, D.C. 20007 ((202) 333-1712 or 
TTY (202) 333-1339). In addition, community organizations 
that serve handicapped persons and handicapped persons them- 
selves shall be consulted in the preparation of these plans. 



Mar 31, 8 2  
1020 .1  ( E n c l  4 )  

ENSURING COMPLIANCE WITH THIS DIRECTIVE IN FEDERAL 
FINANCIAL ASSISTANCE PROGRAMS AND ACTIVITIES 

A. SUPPLEMENTARY GUIDELINES ISSUED BY DOD COMPONENTS 

1. Whenever necessary, DoD Components shall publish 
supplementary guidelines for each type of program or activity 
to which they disburse federal financial assistance within 
120 days of the effective date of this Directive or of the 
effective date of any subsequent statute authorizing federal 
financial assistance to a new type of program or activity. 
DoD Components shall obtain approval of these supplementary 
guidelines from the ASD(MRA&L), or designee, before issuing 
them. Prior to their issuance, the ASD (MRAbL), or designee, 
shall submit supplementary guidelines prepared pursuant to this 
subsection to the Coordination and Review Section, Civil Rights 
Division, Department of Justice, for review and approval. To 
the extent that supplementary guidelines issued by DoD Components 
deal with the employment of civilians in programs and activities 
subject to this Directive, the ASD(MRA&L), or designee, shall 
also obtain the approval of the Equal Employment Opportunity 
Commission (EEOC) in accordance with Executive Order 12067. 

2. The ASD(MRA&L), or designee, and DoD Components shall 
ensure that their supplementary guidelines conform to the 
requirements of this Directive and that they provide: 

a. A description of the types of programs and activi- 
ties covered. 

b. Examples of prohibited practices likely to arise 
with respect to those types of programs and activities. 

c. A list of the data collection and reporting require- 
ments of the recipients. 

d. Procedures for processing and investigating 
complaints. 

e. Procedures for hearings to determine compliance 
by recipients with this Directive. 

f. Requirements or suggestions for affirmative action 
on behalf of qualified handicapped persons. 

g. Requirements for the dissemination of program and 
complaint information to the public. 
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conducted in accordance with this Directive and supplementary 
guidelines promulgated by DoD Components. If a recipient fails 
to provide an assurance that conforms to the requirements of 
this section, the DoD Component shall attempt to effect compli- 
ance pursuant to sections F. through H e I  below, provided that 
if assistance is due and payable to the recipient based on an 
application approved prior to the effective date of this 
Directive, the DoD Component shall continue the assistance 
while any proceedings required by sections N. through V, below, 
are pending. 

2. DoD Components shall advise each recipient of the 
required elements of the assurance and, with respect to each 
program or activity, of the extent to which those receiving 
assistance from recipients shall be required to execute similar 
assurances. 

3. DoD Components shall ensure that each assurance: 

a. Obligates the recipient to advise the DoD Component 
of any complaints received that allege discrimination against 
handicapped persons. 

b. Obligates the recipient to collect and provide the 
items of information that the DoD Component lists in its supple- 
mentary guidelines pursuant to paragraph A.2.c., above. 

c. Is made applicable to any federal financial 
assistance that might be disbursed by a DoD Component without 
the submission of a new application. 

d. Obligates the recipient, when the financial 
assistance is in the form of property, for the period during 
which the property is used under a financial assistance agreement 
or is possessed by the recipient. 

e. Includes a provision recognizing that the U.S. 
Government has the right to seek judicial enforcement of Sec- 
tion 5 0 4  and this Directive. 

C. SELF-EVALUATION AND CONSULTATION WITH INTERESTED PERSONS 
AND ORGANIZATIONS 

1. DoD Components shall require recipients to conduct, 
within 6 months of the effective date of this Directive or of 
first receiving federal financial assistance disbursed by the 
Department of Defense, a self-evaluation with the assistance 
of interested persons, including handicapped persons or organi- 
zations that represent them. When appropriate, DoD Components 
also shall require recipients to consult at least annually with 
such persons. The "Department of Health, Education and Welfare 
Section 5 0 4  Technical Assistance Reserve Directory," April 1980, 



Mar 3 1 ,  8 2  
1020 .1  ( E n c l  4 )  

of the policy described in subsection D.l., above. This may 
be accomplished by including appropriate inserts in existing 
materials and publications or by revising and reprinting the 
materials and publications. 

3. Understandable materials developed in accordance with 
this section shall be provided to ensure that all beneficiaries 
and employees of the recipient understand the information. In 
addition, recipients shall disseminate appropriate and compre- 
hensive information about formal and informal complaint and 
appeal procedures, including directions on how and where to 
file complaints and to appeal DoD Component decisions. 

E. INTIMIDATION AND INTERFERENCE 

Recipients and DoD Components shall take reasonable steps 
to ensure that no person intimidates, threatens, coerces, or 
discriminates against any individual for the purpose of retali- 
ating against, interfering with, or discouraging the filing of 
a complaint, furnishing of information, or assisting or partici- 
pating in an investigation, compliance review, hearing, or other 
activity related to the administration of this Directive. 

F. STAFF RESPONSIBILITIES 

All DoD Component determinations of recipient compliance 
with this Directive shall be subject to reviews by the ASD(MRA&L), 
or designee. When responsibility for approving applications 
for federal financial assistance disbursed by a DoD Component 
is assigned to regional or area offices of the DoD Component, 
personnel in such offices shall be designated to perform the 
functions described in sections H. and N. through V., below. 

G. ACCESS TO RECORDS AND FACILITIES 

Each recipient shall permit access to its premises by 
DoD officials during normal business hours when such access 
is necessary for conducting onsite compliance reviews or 
complaint investigations, and shall allow such officials to 
photograph facilities and to inspect and copy any books, 
records, accounts, and other material relevant to deter- 
mining the recipient's compliance with this Directive. Infor- 
mation so obtained shall be used only in connection with the 
administration of this Directive. If the recipient does not 
have the information requested, it shall submit to the DoD 
Component a written report that contains a certification that 
the information is not available and describes the good-faith 
efforts made to obtain the information. 
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4. Postapproval Reviews. DoD Components shall: 

a. Establish and maintain effective program of post- 
approval reviews. 

b. Conduct such reviews of each recipient, the frequency 
and the nature of which shall be prescribed in the DoD Component 
supplementary guidelines implementing this Directive. 

c. Require recipients periodically to submit compliance 
reports to them. 

d. Record the results of the reviews, including findings 
of fact and recommendations. 

5. A DoD Component shall complete a review within 180 
calendar days of initiating it unless an extension of time is 
granted by the ASD(MRA&L), or designee, for good cause shown, 
and shall either: 

a. Find the recipient to be in compliance and notify 
the recipient of that finding; or 

b. Notify the recipient and the ASD(MRA&L), or designee, 
of a finding of probable noncompliance, pursuant to section O., 
below. 

FILING OF COMPLAINTS AGAINST RECIPIENTS 

1. DoD Components shall establish and publish in their 
supplementary guidelines procedures for the prompt processing 
and disposition of complaints against recipients, consistent 
with  t h i s  s ec t i on .  

2. A DoD Component shall consider all complaints that: 

a. Are filed with it within 180 days of the alleged 
discrimination or within a longer period of time if an exten- 
sion is granted for good cause by the DoD Component with the 
approval of the ASD(MRA&L), or designee. 

b. Include the name, address, and telephone number, 
if any, of the complainant; the name and address of the recipi- 
ent committing the alleged discrimination; a description of 
the acts or omissions considered to be discriminatory; and 
other pertinent information. 

c. Are signed by the complainant or the complainant's 
authorized representative (legal counsel or a person with power 
of attorney granted by the complainant). 
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a. Ensure that the recipient investigates the complaints 
in accordance with the standards, procedures, and requirements 
prescribed in section J., above. 

b. Require the recipient to submit a written report of 
each complaint and investigation to the DoD Component. 

c. Retain a review responsibility over the investiga- 
tion and disposition of each complaint. 

d. Ensure that each complaint investigation is completed 
within 180 calendar days of the receipt of the complaint by the 
proper DoD Component, unless an extension of time is granted 
for good cause by the ASD(MRA&L), or designee. 

e. Require the recipient to maintain a log of all 
complaints filed against it, as described in subsection G.1. of 
this Directive. 

2. DoD Components that require or permit complaint inves- 
tigations to be conducted by recipients shall review recipient 
complaint investigations pursuant to this section and section L., 
below. 

L. RESULTS OF INVESTIGATIONS 

1. Within 180 days of the receipt of a complaint, the 
DoD Component, recipient, or the ASD(MRA&L), or designee, 
shall give written notification: 

a. Of the disposition of the complaint to the com- 
plainant and, as the case may be, to the recipient or DoD 
Component. 

b. To the complainant that within 30 calendar days of 
receipt of the written notification, the complainant may request 
that the ASD(MRA&L), or designee, review the findings in the 
notification pursuant to section M, below. 

2. If the complaint investigation results in a determina- 
tion by the DoD Component that a recipient is not complying with 
this Directive, the DoD Component shall proceed as prescribed 
in sections N. through V, below. If the DoD Component determines 
that the recipient is in compliance, the DoD Component shall 
submit the complete case file to the ASD(MRA&L), or designee, 
within 15 calendar days after the notification of the disposition 
of the investigation to the complainant. 

M. REVIEWING COMPLETED INVESTIGATIONS 

1. The ASD(MRA&L), or designee, may review all completed 
investigations. 
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1. Descr ibes  t h e  appa ren t  v i o l a t i o n  and t h e  c o r r e c t i v e  
a c t i o n s  necessary  t o  ach ieve  compliance. 

2. Extends an o f f e r  t o  meet in fo rma l ly  w i t h  t h e  r e c i p i e n t .  

3 .  Informs t h e  r e c i p i e n t  t h a t  f a i l u r e  t o  respond t o  t h e  
n o t i c e  w i t h i n  15 ca l enda r  days of i t s  r e c e i p t  s h a l l  r e s u l t  i n  
t h e  i n i t i a t i o n  of enforcement procedures  desc r ibed  i n  s e c t i o n s  R. 
through V., below. 

P. ATTEMPTING TO ACHIEVE VOLUNTARY COMPLIANCE BY RECIPIENTS 

1. If  a  DoD Component i s s u e s  a  n o t i c e  pursuant  t o  s e c t i o n  O. ,  
above, t h e  DoD Component s h a l l  a t tempt  t o  meet wi th  t h e  r e c i p i e n t  
and s h a l l  a t t empt  t o  persuade  it t o  t a k e  t h e  s t e p s  necessary  
t o  ach ieve  compliance wi th  t h i s  D i r e c t i v e .  

2. I f  a r e c i p i e n t  a g r e e s  t o  t a k e  remedial  s t e p s  t o  ach ieve  
compliance, t h e  DoD Component s h a l l  r e q u i r e  t h a t  t h e  agreement 
be i n  w r i t i n g  and: 

a. B e  s igned  by t h e  head of t h e  DoD Component concerned, 
o r  des ignee ,  and by t h e  p r i n c i p a l  o f f i c i a l  of t h e  r e c i p i e n t .  

b. Spec i fy  t h e  a c t i o n  necessary  t o  ach ieve  compliance. 

c .  B e  made a v a i l a b l e  t o  t h e  p u b l i c  upon r eques t .  

d .  B e  s u b j e c t  t o  t h e  approval  of t h e  ASD(MRA&L), o r  
designee.  

3 .  I f  s a t i s f a c t o r y  ad jus tment  o r  a  w r i t t e n  agreement has  
no t  been achieved w i t h i n  6 0  c a l e n d a r  days of t h e  r e c i p i e n t ' s  
r e c e i p t  of  t h e  n o t i c e  i s s u e d  pursuant  t o  s e c t i o n  O . ,  above, 
t h e  DoD Component s h a l l  n o t i f y  t h e  ASD(MRA&L), o r  des ignee ,  
and s t a t e  t h e  r ea sons  t h e r e f o r .  . 

4 .  The DoD Component s h a l l  i n i t i a t e  t h e  enforcement a c t i o n s  
p r e s c r i b e d  i n  s e c t i o n s  R .  th rough V . ,  below, i f :  

a .  The r e c i p i e n t  does  no t  respond t o  a  n o t i c e  pursuant  
t o  s e c t i o n  O. ,  above, w i t h i n  15  ca l enda r  days of i t s  r e c e i p t  
and s a t i s f a c t o r y  ad jus tmen t s  a r e  no t  made w i t h i n  4 5  c a l e n d a r  
days of  t h e  d a t e  of t h e  r e c i p i e n t ' s  response;  o r  

b .  The DoD Component o r  t h e  ASD(MRA&L) de te rmines  a t  
any t i m e  w i t h i n  90  days  a f t e r  t h e  r e c i p i e n t  r e c e i v e s  a  n o t i c e  
pu r suan t  t o  s e c t i o n  O. ,  above, t h a t ,  d e s p i t e  r ea sonab le  e f f o r t s ,  
it i s  n o t  l i k e l y  t h a t  t h e  r e c i p i e n t  w i l l  comply promptly and 
v o l u n t a r i l y .  
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b .  The a c t i o n  h a s  been approved by t h e  S e c r e t a r y  of  
Defense. 

c .  Ten c a l e n d a r  days  have e l a p s e d  s i n c e  t h e  m a i l i n g  o f  
a n o t i c e  informing t h e  r e c i p i e n t  o f  i ts  c o n t i n u i n g  f a i l u r e  t o  
comply w i t h  t h i s  D i r e c t i v e ,  t h e  a c t i o n  necessa ry  t o  a c h i e v e  
compl iance ,  and t h e  s a n c t i o n  t o  be imposed. 

d.  During t h o s e  10  c a l e n d a r  days  t h e  DoD Component h a s  
made a d d i t i o n a l  e f f o r t s  t o  pe r suade  t h e  r e c i p i e n t  t o  comply. 

R. HEARINGS FOR RECIPIENTS 

1. Genera l .  When, p u r s u a n t  t o  paragraph Q.2.b.,  above, an 
o p p o r t u n i t y  f o r  a  h e a r i n g  i s  g iven  t o  a  r e c i p i e n t ,  t h e  DoD 
Component invo lved  s h a l l  f o l l o w  t h e  p rocedures  p r e s c r i b e d  i n  
s u b s e c t i o n s  R.2. through R . 6 . ,  below. 

2. Not ice .  The DoD Component concerned s h a l l  n o t i f y  t h e  
r e c i p i e n t  of  t h e  o p p o r t u n i t y  f o r  a  h e a r i n g  by r e g i s t e r e d  o r  
c e r t i f i e d  mai l ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  when t h e  r e c i p i e n t  
d e n i e s  a  t e n t a t i v e  f i n d i n g  o f  noncompliance w i t h  t h i s  D i r e c t i v e .  

a.  The DoD Component s h a l l  e n s u r e  t h a t  t h e  n o t i c e :  

(1) Descr ibes  t h e  proposed s a n c t i o n s  t o  be  imposed. 

( 2 )  C i t e s  t h e  s e c t i o n  o f  t h i s  D i r e c t i v e  under which 
t h e  proposed a c t i o n  i s  t o  b e  t a k e n .  

( 3 )  S t a t e s  t h e  name and o f f i c e  o f  t h e  DoD Component 
o f f i c i a l  who i s  r e s p o n s i b l e  f o r  conduc t ing  t h e  h e a r i n g  ( h e r e a f t e r  
r e f e r r e d  t o  a s  t h e  " r e s p o n s i b l e  DoD o f f i c i a l " ) .  

( 4 )  O u t l i n e s  t h e  i s s u e s  t o  be  dec ided  a t  t h e  hea r ing .  

( 5 )  Advises t h e  r e c i p i e n t  e i t h e r  o f  a  d a t e ,  n o t  
less t h a n  20 c a l e n d a r  days  a f t e r  t h e  d a t e  t h a t  t h e  n o t i c e  i s  
r e c e i v e d ,  by which t h e  r e c i p i e n t  may r e q u e s t  t h a t  t h e  m a t t e r  be  
schedu led  f o r  a  h e a r i n g ,  o r  of  a  r e a s o n a b l e  t i m e  and p l a c e  of  a  
h e a r i n g  t h a t  i s  s u b j e c t  t o  change f o r  good c a u s e  shown. 

b. When a  t i m e  and p l a c e  f o r  a  h e a r i n g  a r e  se t ,  t h e  
DoD Component s h a l l  g i v e  t h e  r e c i p i e n t  and t h e  compla inant ,  i f  
any,  r e a s o n a b l e  n o t i c e  o f  such  t i m e  and p l a c e .  

3 .  Waiver o f  a  Hearing.  A r e c i p i e n t  may waive a  h e a r i n g  
and submit  t o  t h e  r e s p o n s i b l e  DoD o f f i c i a l ,  i n  w r i t i n g ,  i n f o r -  
mat ion  o r  arguments on o r  b e f o r e  t h e  d a t e  s t a t e d  pursuan t  t o  
subparagraph R.2.a.(5), above.  
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by the responsible DoD official pursuant to subsection R.4., 
above, the hearing examiner shall either: 

a. Make an initial decision, if so authorized, that 
conforms to the requirements of subsection S.4., below; or 

b. Certify the entire record and submit to the responsi- 
ble DoD official recommended findings and a proposed decision. 

2. Review of Initial Decisions. Initial decisions made 
by a hearing examiner pursuant to paragraph S.l.a., above, shall 
be reviewed as follows: 

a. A recipient may file exceptions to an initial 
decision within 30 calendar days of receiving notice of such 
initial decision. Reasons shall be stated for each exception. 

b. If the recipient does not file exceptions pursuant 
to paragraph S.2.a., above, the responsible DoD official may 
notify the recipient within 45 calendar days of the initial 
decision that the responsible DoD official will review the 
decision. 

c. If exceptions are filed pursuant to paragraph S.2.a., 
above, or a notice of review is issued pursuant to paragraph S.2.b., 
above, the responsible DoD official shall review the initial 
decision and, after giving the recipient reasonable opportunity 
to file a brief or other written statement of its contentions, 
issue a final decision that addresses each finding and conclusion 
in the initial decision and each exception, if any. 

d. If the exceptions described in paragraph S.2.a., 
above, are not filed and the responsible DoD official does not 
issue the notice of review described in paragraph S.2.b., above, 
the.initia1 decision of the hearing examiner shall constitute 
the final decision of the responsible DoD official. 

3. Decisions by the Responsible DoD Official Who Conducts 
a Hearing or Receives a Certified Record. If a hearing examiner 
who is designated by the responsible DoD official certifies 
the entire record and submits recommended findings and a proposed 
decision to the responsible DoD official pursuant to para- 
graph S.l.b., above, or if the responsible DoD official conducts 
the hearing, after giving the recipient a reasonable opportunity 
to file a brief or other written statement of its contentions, 
the responsible DoD official shall render a final decision that 
conforms to subsection S.4., below. 

4. Contents of Decisions. Each decision of a hearing 
examiner or responsible DoD official shall state all findings 
and conclusions and identify each violation of this Directive. 
The final decision may contain an order pursuant to section Q., 
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U. INTERAGENCY COOPERATION AND DELEGATION 

1. When several recipients are receiving assistance for 
the same or similar purposes from a DoD Component and another 
federal agency, the DoD Component shall notify the ASD(MRA&L), 
or designee. Such notification shall be in writing and shall 
contain: 

a. A description of the programs and activities involved. 

b. A statement of the amount of money expended on the 
programs and activities in the previous and current fiscal year 
by the DoD Component and the agency. 

c. A list of the known primary recipients. 

2. The ASD(MRA&L), or designee, shall attempt to negotiate 
with the federal agency a written delegation agreement that 
designates the agency or the DoD Component as the primary agency 
for purposes of ensuring compliance with Section 504 of P.L. 
93-112, as amended, and this Directive, depending upon which 
of them administers a larger financial assistance program with 
the common recipients and other relevant factors. If necessary, 
the agreement shall establish procedures to ensure the enforce- 
ment of Section 504 of P.L. 93-112, as amended, and this Directive. 
The ASD(MRA&L), or designee, shall provide written notification 
to recipients of an agreement reached under this subsection. 

3. When several recipients are receiving assistance for 
the same or similar purposes from two or more DoD Components, 
the DoD Components may negotiate a proposed written delegation 
agreement that: 

a. Assigns responsibility for ensuring that the recipi- 
ent complies with this Directive to one of the DoD Components. 

b. Provides for the notification to recipients and 
the responsible program officials of the DoD Components involved 
of the assignment of enforcement responsibility. 

4. No delegation agreement reached in accordance with sub- 
section U.3., above, shall be effective until it is approved 
by the ASD( MRACL ) , or designee. 

5. When possible, existing delegation agreements relating 
to Title VI of the Civil Rights Act of 1964 shall be amended 
to provide for the enforcement of this Directive. 

6. Any DoD Component conducting a compliance review or 
investigating a complaint of an alleged violation by a recipi- 
ent shall notify any other affected agency or DoD Component 
through the ASD(MRA&L), or designee, upon discovery that the 
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ENSURING COMPLIANCE WITH THIS DIRECTIVE 
IN PROGRAMS AND ACTIVITIES CONDUCTED BY 

THE DEPARTMENT OF DEFENSE 

A. SUPPLEMENTARY GUIDELINES 

1. ,Whenever necessary, the ASD(MRA&L), or designee, shall 
publish supplementary guidelines for programs and activities 
that are conducted by DoD Components and that are subject to 
this Directive. Prior to their issuance, the ASD(MRA&L), or 
designee, shall submit supplementary guidelines prepared pursuant 
to this subsection to the Coordination and Review Section, Civil 
Rights Division, Department of Justice, for review. 

2. The heads of DoD Components, or designees, shall be 
responsible for keeping the supplementary guidelines described 
in this section current and accurate. When a DoD Component head 
determines that a program or activity should be added to or 
deleted from the guidelines, that official shall notify the 
ASD(MRA&L), or designee, in writing. 

B. STAFF RESPONSIBILITIES 

The ASD(MRA&L), or designee, shal-l determine DoD Component 
compliance with this Directive as it pertains to programs and 
activities that are conducted by DoD Components and are subject 
to this Directive. 

C. FILING OF COMPLAINTS 

1. Complaints of discrimination in a program or a c t i v i t y  
conducted by a DoD Component may be filed directly with the 
ASD(MRA&L), or designee. 

2. DoD Components shall develop procedures, such as posters 
or other devices, to notify participants in the programs and 
activities listed in section C. of enclosure 1 of their right 
to be free of discrimination because of handicap in those programs 
and activities and of their right to file complaints of discrimi- 
nation with the ASD(MRA&L), or designee. 

D. INVESTIGATIONS OF COMPLAINTS 

1. The ASD(MRA&L), or designee, shall investigate complaints 
of discrimination in programs and activities that are conducted 
by DoD Components and are subject to this Directive. 
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Part. If a designated official receives 
notices based on a support order 
which, on I t .  face, appears to conform 
to t h e  laws of the  Jurlsdlctlon from 
whlch it was Issued, the  designated of- 
flclal shall not be requlred to ascertain 
whether t h e  authorlty that  igsued the  
order had obtalned personal jurisdic- 
tlon over the  member. 

( f  ) List of &signaled officiaLs. 

Army-Commander. U.S. Army Flnance 
nnd Accounting Center, A'ITN: F'INCLO. 
Indlanapolls. I N  46248-0160. (317) 542-2155. 

Navy-Dlrector. Navy Famlly Allowance 
Artlvlty, Anthony J. Celebrezze Federnl 
Bulldlng. Cleveland. OH 44188, (216) 522- 
5301. 

Alr Force-Commander, Alr Force Ac- 
counting and Flnance Center. ATTN: JA. 
Denver. CO 80279. (303) 370-7524. 

Marlne Corps-Comrnandlng Officer. 
Marlne Corps Flnance Center (Code AA). 
Kansas Clty. MO 64197. (816) 826-7103. 

PART 55-PHYSICAL EXAMINATIONS 
AND ANNUAL CERTIFICATES OF 
PHYSICAL CONDITION 

sec. 
55.1 Purpose. 
55.2 Appllcablllty. 
55.3 Pollcy. 

AUTHORIN: 10 U.S.C. 1004(a). 

 SOUR^: 25 FR 14357, Dec. 31. 1860. unless 
otherwise noted. 
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tive status list, shall execute and 
submit annually a certificate of phpsl- 
cal condltlon. 

(c) Members of the  Stnndby Reserve 
may be exmlned  aa to their physlcal 
condltlon If  the  Becretary conrcrrlrd 
considers such actlon necessary. 

(dl Phy~lca l  examinations wlll br  re- 
ported on Standard Form 88. "Report 
of Physlcal Examinatlon" and Strmd- 
ard Form 89. "Report of Medlcal Hls- 
tory." To  accomplkh physical e x m i -  
nations, t he  Mllltary Dcpartmentq nrc 
authorized to use Jolntly a11 avnllnble 
medlcal facilities and to award polnts 
creditable toward retlrcrnent to medl- 
cal reservists not on nctlve duty for nd- 
minktering physlml examinatlo~ls or 
to use dvllian physicians on 8 rclm- 
bursable basis where governmental 
medical facilities are not avallable. 

(el The following actlon may be 
taken In regard to those reservlsb fall- 
ing to submit such Informatlon as tnay 
be requested by the  appropriate! Sc-cre- 
tary after every reasonable effort has 
been made to obtain such Informatlon: 

(1) Reservists havlng obligation 
under the  Universal Mllltary Trnlnlng 
and Servlce Act, a s  amended. may be 
ordered to actlve duty or actlve duty 
for trainlng, as deemed approprlate 
under the  provisions of sectlon 072(b), 
Title 10, U.S. Code, for the purpose of 
securlna the  necessary Informatlon. 

155.1 Purpose. (2) iIil other reservists may be con- 
sidered for discharge pursuant to sec- To tion 1162ta) of title 10 U.S. Code. Ing to physical exadnat ions  and cer- 

tificates of physlcal condition for re- 
servlsts (other than retired reservists) PART S6-NONDISCRIMINATION ON 
when not on active duty. THE BASIS OF HANDICAP IN PRO- 

1 55.2 Applicability. 
GRAMS AND ACTIVITIES ASSISTED 
OR CONDUCTED BY THE DEPART- 

Thls part applies to all Military De- MENT OF DEFENSE 
partments In t h e  administration of 
members of reserve components. Sec. 

56.1 Purpose. 
6 55.3 Policy. 56.2 Appllcablllty and scope. 

( a )  Each member of the  Ready Re- 58.3 Deflnltlons. 
serve who Is not on active duty-shall 56.4 Policy. 

be examlned as to his physical fitness 56.5 Responslbflltles. 
a t  least once every four years o r  more 56.6 Info-atlon requirements. 
often as the  Secretary conce&ed con- 56.7 --... Proo~ams and nCtlvltles subJecL LO thh 

slders necessary, and execute and 56.[ybldeunw for detemlning dhrlmlna- 
submit annually a certificate of physi- tory practices. 
cal condition. 56.9 Ensurlng compliance with thls part In 

(b) Each member of the  Stendby Re- Federal financial assbtance programs 
serve in an active status, or  on an inac- and actlvltlea. 

Offlce of the Secretary of Dafenro 

Sec. 
56.10 Ensuring compllance wlth thh part 

In program and actlvltles conducted by 
the Department of Defense. 

A m r o n ~ n :  Pub. L 83-112. sec. 604 28 
U.S.C. 784. M amended by Pub. L. 86-602.82 
Stat. 1881; Pub. L 83-112, B N .  7. 28 U.8.C. 
706, as amended by Pub. L. 83-618. 88 Stat. 
1618; Executlve Order 11250; Executive 
Order 12281: Executlve Order 12067. 

SOURCE: 47 FR 15114. Apr. 8. 1882. unless 
otherwhc noted. 

11 56.1 Purpose. 
This part lmplemente sectlon 504 of 

Pub. L 93-112, "Rehabllltatlon Act of 
1973." September 26. 1973 (29 U.S.C. 
794) (1976): sectlon 111 of Pub. L. 93- 
516. "Rehabilltatlon Act Amendments 
of 1974," December 7, 1974 (29 U.S.C. 
706, 780, 790) (1976); section 119 of 
Pub. L 95-602. "Rehabilitation, Com- 
prehenslve Servlces. and Developmen- 
tal Dlsabllltles Amendments of 1978." 
November 6. 1978 (29 U.S.C. 794) 
(Supp. 111 1979); and Department of 
Justlce Regulatlon. "Irnplementatlon 
of Executive Order 12250, NondIscrlm- 
Ination on the  BasLs of Handicap in 
Federally Asslsted Programs." August 
11. 1981 (28 CF'R Part  41) to prohiblt 
dlscrlmlnation bawd on handlcap in 
programs and actlvitles recelvlng Fed- 
rrnl flnanclal assistance disbursed by 
the Department of Defense and in 
program and actlvltles conducted by 
tile Department of Defense. 

1 56.2 Applicability and scope. 
( a )  This part applles to the  Office of 

the  Secretary of Defense, t he  Mllltary 
Departments. the Organization of the  
Jolnt Chlefs of Staff, the  National 
Guard Bureau, and t h e  Defense Agen- 
cles (hereafter referred to as "DoD 
Components") Insofar as they: 

( 1) Extend Federal financial assist- 
ance to Programs and activities tha t  
~ f f e c t  handicapped persons In the  
United States and that  are covered by 
thla part tsee P 66.7(b)). 

(2) Conduct programs and activitles 
tha t  affect handicapped persons in the  
United States and that  are covered by 
thla part tsee 1 66.7tc)). 

(b)  Thls part also applies to each re- 
cipient of Federal flnanclal assistance 
disbursed by the  Department of De- 
fense and to each program and activi- 
ty tha t  receives or beneflts from such 

assistance, insofar as such reclplent, 
program, or  actlvlty affects a handi- 
capped person in the  Unlted States. 

(a)  Facflitv. All or any portion of 
buildlnga, structures, equipment, 
roads. walks, parking lob,  or  other 
real or personal property or any Inter- 
est in such property. 

(b) Federal financial usislance. Any 
grant, loan, contract (other than a 
P~OCUrement contract or  a contract of 
Insurance or  guaranty). or  any other 
arrangement by whlch the Federal 
Oovernment provides or  otherwise 
makes avallable assistance in the  form 
of: 

(1) Funds. 
(2) Services performed by Federal 

personnel, including technical assist- 
ance, counseling, tralnlng, and provi- 
sion of statistical or expert Informa- 
tion. 

(3) Real and personal property or 
any interest In or  use of such proper- 
ty. Including: 

(1) Transfers or leases of such prop- 
erty for  less than falr market value or 
for reduced conslderatlon. 

(11) Proceeds from a subsequent 
transfer or lease of such property If 
the  Federal share of its falr markct 
value is not returned to the Federal 
government. 

(c) Handfcapped person. Any person 
who has a physlcal or mental h p a i r -  
ment tha t  substantially limlts one or 
more major life actlvitles, has a record 
of such an tmpalrment, or b regarded 
as havlng such a n  impairment. For 
Purposes of thls Directive as It relates 
to employment programs of recipients, 
such term does not include any Indl- 
vidual who is an  alcoholic or drug 
abuser and whose current use o f s c o -  
hol or drugs prevents such Individual 
from performing t h e  duties of the  Job 
In question, or  whose employment, by 
reason of such current alcohol or  drug 
abuse, would constitute a dlrect threat 
to property or  to the  safety of others. 
As used in this paragraph: 

(1) Phvsicat or mental tmpainnent. 
Any physlologlcal disorder or condi- 
tion, cosmetic disfigurement. or ana- 
tomical loss affecting one or more of 
the  following body systems: Neurologl- 
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cal; musculoskeletal and special sense (g) RecipienL Any state or polltlcal 
organs; respiratory, including speech subdivlslon or lnstrumentallty thereof. 
organs; cardlovascular; reproductive; any publlc or prlvate agency. lnstrtu- 
dlgestlve; genlto-urinary; h e d c  and tlon, organlzatlon, or other entlty, or 
lymphatic; skin; and endocrine; or any any person tha t  receives Federal f I -  
mental or psychological disorder, such nanclal assistance directly or through 
as mental retardatlon, organic brain another reclplent, Including any suc- 
syndrome, emotional or mental Illness, cessor. assignee, or transferee of a re- 
and speclfic learnlng dlsabllitles. The  clplent, but not the ultlmate beneflcl- 
term Includes such diseases and condl- ary of the  assistance. The term in- 
tlons as orthopedlc, visual, speech, and cludes persons and entlties applylng to 
hearlng impalrments: cerebral palsy, be recipients. 
epllepsy, and muscular dystrophy; ( h )  Substantial impatrn~enL A slg- 
multiple sclerosis; cancer; heart  dls- nificant loss of the lntegrlty of fln- 
ease; diabetes; drug abuse; and aico- lshed materials, deslgn quallty, or spe- 
hollsm. cia1 character resulting from a perma- 

(2) Mqfor li(e activities. Functions nent alteratlon. 
such as caring for one's self, perform- 
Ing manual tasks, walking. seeing. # l'olicy. 
hearlng. speaking, breathing, learning. I t  Is DoD pollcy that  no qualified 
and working. handlcapped person shall be subjected 

( 3 )  H a  a record of such a n  impair- to dlscrimlnatlon on the  bnsls of hand- 
men.!. Has n hktory of, or has been lcap under any program or actlvlty 
mlsclasslficd as havlng, a mental or tha t  recelves or beneflts from Federal 
physical lmpalrment tha t  substantial- flnanclal assistance dlsbursed by a 
ly limits one or more major llfe activl- DoD Component or under nny Federal 
tles. program or actlvlty tha t  Is conducted 

(4) Is regarded (~s having a n  impair- by a DoD Component. tiuidellnes for 
ment  Has: (1) A physlcal or  mental h- determining actions thnt dlscrlmlnatc 
palrment tha t  does not substantially agalnst handlcapped persons are prc- 
limit major llfe activities but is treated scrlbed In 156.8. 
by a recipient or DoD Component as 
constituting such a limitation; ff 56.5 Renponaibilitie~. 

(11) A physlcal or a mental impair- (a)  The  Assistant Secrrtary of De- 
ment that  substantially limits major fense (Manpower, Reserve Alfairs, and 
life activities only as a result of the  at-  Lopistics) (ASD(MRABL)), or desk- 
tltudes of others toward such impalr- nee, shall monltor compllance wlth 
ment; or this part In discharging thls responsl- 

(111) None of the  impalrments de- blllty Lhe ASD(MRA&L), or dcs1gnc.e. 
fined above. but is treated by a reclpl- shall 
ent or  DoD Component as having such (1) Coordinate efforts of DoD Com- 
an Impairment. pone~its  to enforce thls part. 

Id)  HCstoric properties. Those prop- (2) Assist In the de\pelopment of 
ertles listed or eligible for listing in stand,~rds and procedures promulgated 
the Natlonal Register of Historic pursl~ant to 1 56.9. 
Places. (3) Perform the responslbllltles as- 

te) Include: such as. Not all the  pos- signed to the ASD(MRA&L) In $ 56 8. 
sible Items are covered, whether llke 9, ant1 10. 
or unlike the  ones named. (4) Otherwise assist DoD Compo- 

( f )  Qualified handicapped person. A nent< In implementing thls part. 
handicapped person who: (b) The Heads of DoD Components 

(1) With respect to employment, can shall comply wlth thls part. In dls- 
perform the  essentlal functions of the  charr:lng thls respomlbillty, they 
Job In question with reasonable m o m -  shall 
modatlon. (1) Designate a pollcy-level offlclal 

(2) Wlth respect to services. meets to ensure compllance wlth this part re- 
the essential eligibility requirements ceive and investlgate complaints filed 
for receiving the services in question. undrr this part and otherwise mannge 
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DoD Component responslbllltles under 
thls part. 

(2) Notlfy the ASD(MRA&L), or des- 
Innee, of the name, posltlon, locatlon. 
and telephone number of persons se- 
lected by them to be policy-level offl- 
clnls wlthln 15 cnlcndar days of such n 
aclectlon. 

(3) Issue guldellnes pursuant to 
I 58.9. 

( 4 )  Cooperate fully wlth the 
ASD(MRA&L), or deslgnee. In tha t  of- 
flclal's performance of the responslbll- 
itles asslgned herein, Including fur- 
nlshing to the ASD(MRA&L), or  des- 
ignee. In a tlmely fashlon any request- 
ed r e p o r t  and Inforrnatlon. 

(5) Asslnn ~ufflcient personnel to Im- 
plement nnd to ensure effrctlve en- 
forcement of thls part. 

asslgned Report Control Symbol DD- 
M(AR11597. 

(c) The recordkeeplng requlrementa 
contalned In p 56.9(c)(2), have been ap- 
proved by the Office of Management 
and Budget COMB) under 44 U.S.C. 
Chapter 35 nnd have been w l g n e d  
OMB NO. 0704-0102. 

# 56.7 Prv~ramn nnd actlvitien subject to 
thin part. 

(a)  Thls part applies to all DoD 
Components and reclplents of Federal 
financial assistance dlsbursed by a 
DoD Component Insofar as the  pro- 
grams and actlvltles of the  DoD Com- 
ponents and rcclpients affect handl- 
cnpped persons in the Unlted States. 
Exlstlng prograrns and nctlvitlcs thnt  

# 56.6 Inforrnatlon requircmentn. 
( a )  Each DoD Component shall 

nlnlntnin a log of nll complnlnta that  
are flled wltll It or I ts  recipients under 
this part. The log shall contnln the 
complainant's name (last name. first. 
and mlddle Inltlal) and address (street 
address, clty, state, and zlp code). the  
recipient's name (If thls refers to a 
person, last name, flrst, and mlddle 
Initlal) and address (street address, 
clty, state, and zlp code), the  nature of 
the  complalnt, and the  current status 
of the complalnt investigation or reso- 
lutlon. Each DoD Component shall 
submlt a narratlve summary report on 
complaints by memorandum to the 
ASD(MRA&L), or deslgnee, before 
July 15 and January 15 of each year. 
Thls reportlng requirement has been 
assigned Report Control Symbol DD- 
M(SAI1596. 

(b )  Each DoD Component shall 
submlt a narratlve report by memo- 
randum to the ASD(MRA&L), or des- 
Ignee, whenever, pursuant to enclo- 
sure 4 of this directlve, the DoD Com- 
ponent notlfles an applicant or recipl- 
ent  that  noncompllance wlth this part 
1s Indicated. The report shall Include 
the  reclplent's name (If  this refers to a 
person, last name, first, and middle 
Initlal) and address (street address. 
city, state, and zlp code), the date 
(YYMMDD) and nature of the find- 
ing. and the name of the applicable 
federally assisted program or actlvlty. 
Thls reportlng requirement has been 

are assisted or conducted by a DZ 
Component and that  are  subject to 
thls part but do not appear In parn- 
graph (b) or (c) of thls ~ect lon,  are cov- 
ered even though not llsted. DoD 
Components must report new pro- 
grams and actlvltles tha t  are subJect 
to this part to t h e  ASD (MRA&L), or 
deslgnee, wlthin 15 calendar days of 
their creatlon or fundlng. 

(b) Federal flnanclal assistance pro- 
grams subject to this part Include: (1) 
Tltle 32. United States Code. Sectlons 
101-716 (1976 and Supp. 111 1979): the  
Army and Air National Guard. 

(2) Title 40, U.S. Code. sections 483. 
484, and 512 (1976); title 49. U.S. Code. 
sectlons 1101 and 1107 (1976); and tltle 
10, U.S. Code, sections 2541. 2544. 
2571, 2576. 2662.7308,7541,7542,7545, 
7546, and 7547 (1976 and Supp. IV 
1980): Varlous programs involvlng the  
loan or other dlsposltlon of surplus, 
obsolete, or unclalmed property. 

(3) Tltle 10 U.S. Code, sections 4307- 
4311 (1976). and t h e  annual Depart- 
ment of Defense Appropriations Act: 
Natlonal Program for the  Promotlon 
of Rlfle hactlce.  

(4) Secretary of the  Navy Instruc- 
tion 5720.19E, "Navy Sclence Cruiser 
Program," February 24, 1977. 

(5) Tltle 10 U.S. Code. sectlon 9441 
(1976 and Supp. IV 1980): Clvll Alr 
Patrol. 

(6) Tltle 41 U.S. Code, sections 501- 
509 (Supp. I11 1979): Federal grants 
and cooperative agreements. 

;5 
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(7) Tltle 33 U.S. Code. sectlon 426 
(1976 and Supp. 111 1979): Army Corps 
of Englneers partlcipatlon In coopera- 
tlve Investlgatlons and studies con- 
cernlng the eroslon of shores of coast- 
al and lake waters. 

(8) Tltle 33 U.S. Code, sectlons 426e- 
426h (1976): Army Corps of Engineers 
asslstance In the  constructlon of works 
for the  restoratlon and protection of 
sllores. 

(9) Tltle 16 U.S. Code, sectlon 460d 
(1976): Construction and operation of 
publlc park and recrc.atlonal facllltles 
In water resourcr development 
proJects under the  admlnlstratlve Ju- 
rlsdlctlon of the Department of the  
Army. 

(10) Tltle 33 U.S. Code. section 701c- 
3 (1976): Payment to states of lease re- 
celpts from lands acquired by t h e  
United States for flood control, navi- 
gatlon, and allled purposes. 

( 11 ) Tltle 33 U.S. Code. sectlons 558c 
and 702d-1 (1976); tltle 10, U.S. Code, 
sectlons 2668 and 2669 (1976); title 43. 
U.S. Code, section 961 (1976); and tltle 
40, U.S. Code, sectlon 319 (1976): 
Grants of easements without conslder- 
atlon, or a t  a nomlnal or  reduced con- 
slderatlon, on land under the control 
of the Department of the  Army a t  
water resource development projects. 

(12) Tltle 33 U.S. Code. sectlons 540 
and 577 (1976): Army Corps of Engl- 
neers assistance in the constructlon of 
small boat harbor projects. 

(13) Title 33 U.S. Code. section 701s 
(1976): Emergency bank protection 
works constructed by the  A r m y  Corps 
of Engineers for protection of high- 
ways, bridge approaches, and public 
works. 

(14) Tltle 33 U.S. Code, sectlon 633 
(1976): Army Corps of Englneers con- 
tracts for the  protection, alteration. 
reconstruction, relocatlon. or replace- 
ment of structures and facilities. 

(15) Title 50 U.S. Code. section 453 
( 1976): Defense Logistics Agency loans 
of industrial equipment to educational 
Instltutlons (Tools for Schools). 

(16) Tltle 33 U.S. Code. section 610 
(1970): Provlslon of specialized servlces 
or technical hformatlon by the  Army 
Corps of Englneers to state and local 
governments for the  control of aquatic 
~ l a n t  nrowths in rlvers, harbors, and 

(17) Title 42 U.S. Code. section 
1962d-16 (1976): Provlslon of special- 
ized servlces by the  Army Corps of En- 
gineers to any state for the prepara- 
tion of comprehensive plans for drain- 
age basins located wlthln the  bound- 
aries of said state. 

(18) Tltle 33 U.S. Code. sectlon 603a 
(1976): Provlslon of specialized servlces 
by the  Army Corps of Englneers to im- 
prove channels for navlgntlon. 

(19) Tltle 33 U.S. Code, sectlon 701g 
(1976): Provlslon of speclallzed services 
by the Army Corps of Englneers to 
reduce flood damage. 

(20) Tltlc 24 U.S. Code. sectlons 44c 
and 47 (1976): Unlted States Soldiers' 
and Airmen's Home. 

(21) Title 10 U.S. Code, Chapter 55, 
as  implemented by DoD 6010.8-R, "Ci- 
vilian Health and Medlcal Program of 
the  Uniformed Servlces (CHAMPUS)," 
January 10, 1977. 

(c)  All programs and actlvltles con- 
ducted by the Department of Defense 
tha t  affect handiccrpped persons in the 
Unlted States are subject to thls part. 
They Include: 

(1) Promulgation of rules and regu- 
lations for publlc comment in a 
manner tha t  grants hnndicapped per- 
sons a reasonable opportunlty for such 
comment (such as by maklng cassette 
recordhgs of proposed rules). 

(2) Public meetlngs, conferences, or 
semlnars sponsored or conducted by & 
DoD Component but held In nongov- 
ernmental buildings. 

(3) Public meetings, conferences, or 
semlnars sponsored or conducted by a 
DoD Component or by a non-DoD or- 
ganlzation but held In a DoD building. 

(4) Open houses, men~orlal services, 
tours, or other ceremonies held on or 
in DoD property. 

(5) Milltary museums. 
(6) HIstoric vessels. 
(7) Historlc buildlngs and properties 

malntalned by a DoD Component and 
properties designated as hlstoric under 
a statute of the  approprlate state or 
local governmental body. 

(8) Schools operated by the  Depart- 
ment of Defense within the  United 
States pursuant to section 6 of Pub. L. 
81-874. Tltle 20. U.S. Code. section 241 

allled waters. 
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156.8 Cuidellnes for determining din- 
criminntory practlcen. 

(a)  General prohibflions against dfs- 
crimination. ( 1 ) No quallfled handl- 
capped person shall. on the  bash of 
handicap, be excluded from partlcipa- 
tion In, be denled the beneflt of, or 
otherwise b e  subJected to dlscrlmlna- 
tion under any program or actlvlty 
that Is conducted by the Department 
of Defense or that  recclves or benefib 
from Federal flnanclal asslstance dls- 
bursed by the Department of Defense. 

(2 )  A reclplent or DoD Component 
may not, dlrectly or through contrac- 
tual, llcenslng, or other arrangements. 
on the bask of handlcap: 

( 1 )  Provlde dlfferent or separate ald. 
beneflts, or servlces to handlcapped 
persons t h ~ n  Is provlded to others 
unless such actlon Is necessary to pro- 
vide quallfled handlcapped persons 
with aid. beneflts, or services tha t  are 
equal to those provlded to others; 

(11) Deny a quallfled handlcapped 
person the  opportunlty to partlclpate 
in or beneflt from the ald, benefit, or 
servlce; 

(111) Afford a quallfled handlcapped 
person an opportunlty to partlclpate 
in or beneflt from the aid, beneflt, or 
servlce tha t  Is not equal to tha t  afford- 
ed others; 

(iv) Provlde a quallfled handicapped 
person wlth an ald, beneflt, or servlce 
that Is not as effectlve as tha t  afford- 
ed to others: or 

tv) Othenvlse limlt a quallfied 
handicapped person In the enjoyment 
of any rlght, privilege, advantage, or 
opportunlty granted to others recelv- 
ing the  ald. benefit, or service. 

(3) A reclplent or  DoD Component 
may not deny a quallfied handlcapped 
person the opportunlty to partlclpate 
in programs or actlvltles that  aTe not 
separate or dlfferent from regular pro- 
mams or actlvlties, even If such sepa- 
rate or different programs and actlvl- 
ties are permissible under paragraph 
(a)(2)(1) of thls sectlon. 

(4) A recipient or DoD Component 
may not provide asslstance to an  
agency, organization, or person that  
dlscrimlnates on the  bask of handlcap 
in providing any aid, beneflt, or servlce 
to beneflclarles of the reclplent's pro- 
gram or actlvlty. 

(5) A reclplent of DoD Component 
may not deny, on the basls of handl- 
cap. a quallfled handlcapped person 
the opportunlty to partlclpate as a 
member of plannlng or advlsory 
boards. 

(6) A reclplent or DoD Component 
may not use, dlrectly or  through con- 
tractunl or other arrangements, crlte- 
rla or methods of admlnlstratlon that: 

(4) Subject quallfled handlcapped 
persons to dlscrlmlnation on the  basls 
of handlcap; 

(11) Defeat or substantially Impair 
accompllshment of the objectives of 
the reclplent's or DoD Component's 
proRram or actlvlty wlth respect to 
hand1cay)ped persons; or 

(111) Prrpetuate dlscrlmlnatlon by an- 
other rcciplent if both reclplents are 
subject to common administrative con- 
trol or are agencles of t h e  same state. 

(7) In determlnlng the  slte or loca- 
tion of n facility. a reclplent or DoD 
Component may not make selections 
that: 

(1) Exclude handlcapped persons 
from, deny them the  benefits of, or 
otherwise subJect them to dlscrlmlna- 
tion under any program or actlvlty 
that  recelves or beneflts from Federal 
flnanclal asslstance; or 

(11) Defeat or substantially lmpalr, 
wlth respect to handicapped persons, 
the accompllshment of t h e  obJectlves 
of the  program or actlvlty. 

(8) Recipients and DoD Components 
shall adminlster programs and activl- 
tles In the  most Integrated setting ap- 
proprlate to the  needs of quallfled 
handlcapped persons. 

(9) Recipients and DoD Components 
shall take approprlate steps to make 
communlcatlons with their appllcant^s, 
employees. and beneficiaries available 
to persons with impaired vlsion and 
hearlng. 

(10) This sectlon may not be Inter- 
preted to prohiblt t he  exclusion of: 

(1) Persons who are not handicapped 
from beneflts, programs, and actlvlties 
llmited by Federal statute or Execu- 
tive order to handicapped persons; or  

(11) One class of handicapped per- 
sons from a program or activity limlt- 
ed by Federal statute or  Executive 
order to a different class of handl- 
capped persons. 
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(11) Reclplents and DoD Compo- 
nents shall take appropriate steps to 
ensure t h ~ t  no handlcapped lndlvldual 
Is denled the  beneflts of, excluded 
from partlcipatlon In, or otherwise 
subjected to dlscrlmlnatlon under any 
program or actlvlty receiving or bene- 
fltlng from Federal financial essist- 
ance disbursed by the  Department of 
Defense or under any program or  ac- 
tlvlty conducted by the  Department of 
Defense because of t h e  absence of 
auxlllary aids, such as certlfled slgn- 
language interpreters, telecommunlca- 
tlon devises (TDDs), or other tele- 
phonic devices for Individuals wlth lm- 
palred sensory, manual, or speaking 
skills. 

(b )  Prohibitions against employment 
discrimination by recipienls. (1) NO 
quallfled handlcapped person shall, on 
the bash of handicap, be subjected to  
dlscrlmlnatlon In employment under 
any program or actlvlty tha t  recelves 
or benefits from Federal financial as- 
sistance disbursed by the  Department 
of Defense. 

( 2 )  The prohlbltlon agalnst discrimi- 
nation In employment applles to the  
following: 

(1)  Recrultment, advertlslng, and 
processing of appllcatlons for ernploy- 
ment. 

(11) Hlring, upgrading, promotion, 
award of tenure, demotion. transfer. 
layoff, terminatlon, right of return 
from layoff, and rehiring. 

(111) Rates of pay or any other form 
of compensatlon and changes in com- 
pensatlon. 

(lv) Job assignments. job classIfica- 
tlons, organlzatlonal structures, posl- 
tion descrlptlons, lines of progression. 
and seniority lists. 

( v )  Leaves of absence, sick leave, or 
any other leave. 

( v l )  Fringe beneflts avallable by 
vlrtue of employment, whether or  not 
administered by the  reclplent. 

( vll) Selectlon and financial support 
for training, including apprenticeship. 
professional meetings, conferences and 
other related actlvltles. and selection 
for leaves of absence for training. 

(vill) Programs and activities svon- 
sored by the  employer, Including soclal 
and recreatlonal programs. 

(1x1 Any other term, condition, or 
prlvllege of employment. 

(3) A reclplrnt may not partlclpate 
In a contractual or other relatlonshlp 
tha t  subjects quallfled handlcapped 
appllcants or employees to dlscrlmina- 
tlon prohlblted by thls sectlon. Includ- 
Ing relatlonshlps wlth employment 
and referral agencles, labor unlons. or- 
ganizations providing or admlnhiterlng 
frlnge benef1t.s to employees of the  re- 
clplent, and organl7atlon.s providing 
tralnlng and apprentlceshlp programs. 

(4) A reclplent shall make reasona- 
ble accommodatlon to the  known 
physlcal or mental llmltatlons of an 
otherwise qualified handlcapped appli- 
cant or employee unless the  reclplent 
can demonstrate that  the accommoda- 
tlon would Impose an  undue hardshlp 
on the  operation of I t s  program. Rea- 
sonable accommodatlon includes pro- 
viding ramps. accesslble restrooms, 
drinking fountains, interpreters for 
deaf employees, readers for bllnd em- 
ployees, ampllfled telephones. TDDs 
such as Teletypewriters or Telephone 
Wrlters (TITS) ,  and tactlle signs .on 
elevators. 

(5) A reclplent may not use employ- 
ment tests or criterla that  dlscrlmlnate 
against handlcapped persons. and 
shall ensure tha t  employment tests 
are  adapted for use by persons who 
have handicaps that  lmpalr sensory, 
manual, or speaklng skills. 

(6) A reclplent may not conduct a 
preemployment medlcal examlnatlon 
or  meke a preemployment lnqulry 
about whether an applicant is a handl- 
capped person or about the  nature or 
severity of a handicap. A reclplent 
may make, however, a preemployment 
Inqulry Into a n  appllcant's ablllty to 
perform job-related functions. 

(7) When a reclplent Is taking reme- 
dial actlon to correct the effects of 
past discrimlnatlon or Is taking volun- 
tary actlon to overcome the  effects of 
conditions that  have resulted In iimlt- 
ed partlclpation by handlcapped per- 
sons In Its federally assisted program 
or  activlty, t h e  reclpient may invlte 
appllcants for employment to lndlcate 
whether and to what extent they are 
handicapped if: 

(1) The  reclplent makes clear to the 
appllcants tha t  the Informatlon is in- 
tended for use solely In connection 
with I t s  rernedlal action obllgatiom or 
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its voluntary nlflrmatlve actlon ef- 
forts. 

(11) The reclplent makes clear to the  
appllcanb that the  lnformatlon Is 
belng requested on a voluntary basls, 
that It wlll be kept confldentlal as pro- 
vlded In paragraph (b)(9) In thls sec- 
tlon, that  refusal to provlde It wlll not 
sublect the  appllcants to any adverse 
treatment, and tha t  It will be used 
only In accordance wlth thls part. 

(8) Nothlng In thls section shall pro- 
hlblt a reclplent from condltlonlng a n  
offer of employment on the  results of 
a medical exarninatlon conducted 
prlor to the  employee's entrance on 
duty If: 

(1) All entering employees are sub- 
jected to such an examlnatlon, regard- 
less of handlcap. 

(11) The results of such an  examlna- 
tlon are used only In accordance wlth 
thhi part whlch prohlblts dlscrlmlna- 
tion agalnst a quallfled handlcapped 
person on t h e  basls of handlcap. 

(9) Informatlon obtained under this 
sectlon concernlng the medical condi- 
tlon or history of appllcants shall be 
collected and malntalned on separate 
forms that  shall be accorded conflden- 
tlallty as medlcal records, except that: 

(1) Supervisors and managers may be 
lnformed about restrlctlons on t h e  
work or dutles of handlcapped persons 
and about necessary accornmodatlons. 

(1i) Flrst aid and safety personnel 
may be Informed, when approprlate, If 
a handlcapplng condltlon might re- 
quire emergency treatment. 

(Ill) O o v e m e n t  officials lnvestlgat- 
Ing compliance wlth sectlon 504. Pub. 
L. 93-112, and thls part shall be pro- 
vlded relevant Information upon re- 
quest. 

(c) Program accessibility-( 1)  Cener- 
a1 requirements. No quallfled handl- 
capped person shall, because a reclpl- 
ent's or DoD Component's facilities 
are Inaccessible to or not usable by 
handlcapped persons, be denled the  
beneflts of, be excluded from partlci- 
patlon In, o r  otherwise be subjected to  
discrimination under any program or 
actlvlty tha t  receives or benefits from 
Federal financial sssistance disbursed 
by the  Department of Defense or 
under any program or actlvlty con- 
ducted by the  Department of Defense. 

( 2 )  Existfng facilities. (1)  A reclplent 
or DoD Component shall operate each 
program or actlvlty so tha t  t he  pro- 
gram or actlvlty, when viewed In Its 
entlrety, Is readlly accesslble to and 
usable by handlcapped persons. Thls 
does not necessarily requlre a reclplent 
or DoD Component to make each of 
Its exlstlng facllltles or every part of 
an  exlstlng faclllty accesslble to and 
usable by handlcapped persons. For 
guldance In determining the  accesslbll- 
Ity of facllltles, see Chapter 18 of DoD 
4270.1-M. "Department of Defense 
Construction Crlterla Manual," June 
1, 1978. and Department of the  Army. 
Offlce of the Chlef of Engineers. 
Manual EM 1110-1-103, "Design for 
the  Physlcally Handlcapped," October 
15. 1976. Inqulrles on speclflc accessl- 
blllty deslgn problems may be ad- 
dressed to the  ASD (MRA&L), or des- 
I--_ rgriee. 

(11) When structural changes are 
necessary to make programs or actlvl- 
tles in exlstlng facllitles accesslble to 
the  exent required by paragraph (c) ( l )  
of (A) this Such section. changes shall be made as  

soon as practicable, but not later than 
3 years after the  effectlve date of thla 
part however, If the  program or actlvl- 
ty Is a particular mode of transporta- 
tlon (such as a subway statlon) tha t  
can be made accesslble only through 
extraordinarily expenslve structural 
changes to, or replacement of. exlstlng 
facllltles and If other accesslble modes 
of transportation are available, the  
DoD Component concerned may 
extend this oerlod of t h e .  This exten- 
sion shall bd for a reasonable and defl- 
nlte perlod, whlch shall be determlned 
after consultation with the  
ASD(MRA&L), or designee. 
(B) The reclplent or  DoD Compo- 

nent shall develop, wlth the  assistance 
of interested persons or organizations 
and wlthin a period to be established 
in each DoD Component's guldelines, 
a transition plan setting forth the  
steps necessary to complete such 
changes. 

(C) The reclplent or  DoD Compo- 
nent shall make a copy of the  transl- 
tlon plan available for publlc inspec- 
tlon. At a mlnimum, the  plan shall: 

( 1 )  Identlfy physlcal obstacles In the  
reclplent's or DoD Component's faclll- 
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ties that  llmlt the  accesslblllty of Its Ity of facllltles. see Chnpter 18 of Do11 
program or actlvity to handlcapped 4270.1-M and Department of the 
prrsons. Army, Offlce of the Chlef of Er1u1- 

( 2 )  Descrlbe In detall the methods neers, Manual EM 1110-1-103. Inqulr- 
that  wlll be used to make the facllltles les about speciflc acce.sslblllty deslgn 
nccesslble. problems may be addressed to the 

( 3 )  Specify the  schedule for taklng ASD(MRA&L), or designee. 
the steps necessary to achieve full pro- (4 )  Hfsloric properties. ( I )  In the 
Kram accesslblllty and. If t he  tlme case of hlstorlc propertles, program ac- 
period of the  transition plan Is longer cessibllity shall mean that ,  when 
than 1 year. Identify steps that  will be viewed in their entlrcty, programs are 
taken during each year of the  transl- readlly accesslble to and usable by 
tlon pcrlotl. handlcapped persons. Becnuse the pri- 

( 4 )  Iridlcate the  person (last name, mary benefit of hlstorlc propertles Is 
llrst, and mlddle initlal) responslble the  experience of the property itself. 
for Irnplementatlon of the transitlon DoD Components and recipients shall 
plan. glve prlorlty to those methods of 

( I l l )  A rrclplent or DoD Component achlevlng program accesslblllty thnt 
rnay comply wlth paragraphs (c)(2)(1) make t h e  hlstorlc property. or por- 
and (c)(Z)(li) of this sectlon, through tlons thereof, physlcally accesslblc to 
such mcarls as the  acquisttion or  rede- handlcapped persons. 
slgn of rqulpment, such as telecom- (11) Methods of achlevlng prouram 
municatlon or other telephonlc de- accesslblllty include: 
vices; relocation of classes or  other (A) Maklng physlcal alteratlons tha t  
services to accessible bufldings; asslgn- give handlcapped persons access to 
ment of aides to beneficiaries. such as otherwise lnaccesslble areas or fea- 
readers or certified sign-language in- tures of historic propertles. 
terpreters; home visits; delivery of (B)  Uslng audlovlsunl materlals and 
health, welfare, or other sewices a t  ac- devlces to deplct otherwise lnaccesslble 
cessible alternate sites; alteratlon of areas or features of hlstorlc propcr- 
existing facilities and construction of ties. 
new facillties in conformance with (C) Assigning indlvlduals to gulde 
paragraph (c)(3) in this sectlon; or any handicapped persons into or through 
other method that  results in making otherwise lnaccesslble portions of hls- 
the program or activity of the  recipi- torlc properties. 
ent or DoD Component accesslble to (Dl Adopting other lnnovntlve meth- 
handicapped persons. ods. 

(iv) A reciplent or DoD Component (ill) When program accesslblllty 
is not required to make structural cannot be achleved without caualng a 
changes in existing facilities when substantlal lmpalment of slgnlflcant 
other methods are effective in  achiev- historic features, the  DoD Component 
ing cornpllance with this section. or reclplent may seek a modlflcntlon 

tv) In choosing among available or waiver of access standards from the 
methods for meeting the  requlrements ASD (MRAdcL), or deslgnee. 
of thls sectlon, a recipient or  DoD (A) A decision to grant a modlflca- 
Component shall give priority to those tion or walver shall be based on con- 
methods tha t  offer programs and ac- sideration of the  followhg: 
tlvitles to handlcapped persons in t h e  ( 1 )  Scale of the  property, reflecting 
most Lntegrated setting appropriate its ablllty to absorb alterations. 
with nonhandicapped persons. ( 2 )  Use of the  property, whether prl- 

(3) New Construction New facilities marily for public or private purposes. 
shall be designed and constructed to (3)  Importance of the historic fea- 
be readlly accessible to and usable by tures of the  property to the conduct of 
handlcapped persons. Alterations to t h e  program. 
existing facilities shall be designed and ( 4 )  Costs of alterations in comparl- 
constructed, to t he  maximum extent son to t h e  increase in accesslblllty. 
feaslble, to be readily accessible to and (B) T h e  ASD(MRA&L), or designee. 
usable by handicapped persons. For  shall review periodically any waiver 
guldance in determining the accessibil- granted under this paragraph and may 
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wlthdraw It 11 technological advances 
or other changes warrant. 

(Iv) The  declslon by the  
ASD(MRA&L), or  designee, to grant a 
modification or walver of access stand- 
ards is subJect to Sectlon 106 of the  
Natlonal Hlstorlc Presewatlon Act, as 
amended. and shall be made In accord- 
ance wlth the Advisory Councll on 
Hlstorlc Preservatlon regulatlon on 
"Protectlon of Historic and Cultural 
Properties" (36 CFR Par t  800). When 
the property Is federally owned or 
when Federal funds may be used for 
alteratlons, the ASD(MRA&L), or des- 
Ignee, shall obtain the  comments of 
the Advisory Councll on Hlstorlc Pres- 
crvatlon when requlred by Section 106 
of the  Natlonal Historic Presewatlon 
Act and the  Advisory Councll on His- 
torlc Preservatlon regulatlon on "Pro- 
tection of Hlstorlc and Cultural Prop- 
ertles" (36 CFR Part  800) prior to ef-  
fectuatlon of structural alterations. 

(v) DoD Component guldellnes pre- 
pared in accordance with 4 58.10 shall 
Include a listlng of all historic proper- 
ties, including hlstorlc shlps, subject to 
this part and a plan for cornpllance 
wlth paragraph tc)(4) of thls section. 

(5) Milftary museums. (1) In the  case 
of military museums, program accessi- 
blllty shall mean that  exhibits, dis- 
plays, tours, lectures, circulating or  
traveling exhlblts, and other programs 
of mllltary museums are accessible to 
and usable by handlcapped persons. 
Methods of mectlng thls requirement 
include the  followlng: 

(A) Museum programs may be made 
accessible to deaf and hearing-im- 
palred persons by means such as traln- 
Ing museum staff. such as docents, In 
slgn language; providing quallfled 
slgn-language Interpreters to accompa- 
ny deaf or  hearing-lmpaired visitors; 
ensuring tha t  clear, concise language 
is used on all museum slgns and dis- 
play labels; provldhg ampliflcatlon de- 
vices; or provldlng printed scripts for 
films, videotapes, lectures, or  tours. 
DoD Components are encouraged to 
use "Museum and Handicapped Stu- 
dents: Ouldellnes for Educators," pub- 
lhhed by the  National Air and Space 
Museum, Smlthsonian Institutlon, 
Washlngton. D.C. 20560. 

(B)  Museum programs may be made 
accesslble to bllnd and visually-im- 

palred persona by means such as pro- 
vlding museum catalogues in a large- 
print edition printed over braille; pro- 
vldlng cassette tapes. records, or dlsca 
for museum tours or exhlblts; provld- 
Ing readers to accompany bllnd or vb- 
ually impalred vbltors; using large- 
print and braille display cards a t  ex- 
hlbits; providing raised-line maps of 
the  museum building; using raised-llne 
drawings, reproductions, or models of 
large exhibits to  facllltate tactile expc- 
rlences when touchlng exhlblts is pro- 
hlblted; placing large-prlnt and brallle 
slgns to ldentlfy gallerles, elevatora, 
restrooms, and other service areas; and 
pemltt ing guide dogs in a11 museum 
facllltles. 

(C) Museum programs may be made 
accesslble to other physlcally impalred 
Persons by means such as lowering din- 
play cases; spacing exhlblts to facill- 
tate movement; using ramps in galler- 
ies; increaslng Hghtlng in exhlblt areas 
to facilitate viewing from a distance; 
providing places to slt in exhlblt areas; 
making restrooms accesslble; using 
large-print exhibit display cards to fa- 
cilitate reading from a distance; and 
sensitlzlng museum staff to consider 
the  needs of handicapped visltors 
when organizing exhlblts. 

(11) DoD Component guldellnes de- 
veloped In accordance wlth paragraph 
(c)(5) of thls sectlon shall ldentlfy 
military museums subject to para- 
graph tc) of this  section and shall con- 
tain a plan for making museum pro- 
grams accessible to handicapped per- 
sons. Technical assistance in the  prep- 
aration and content of these plans 
may be obtained from the  Natlonal 
Access Center. 1419 27th Street. NW.. 
Washlngton. D.C. 20007 ((202) 333- 
1712 or TTY (202) 333-1339). In  addi- 
tion, community organizations that  
serve handicapped persons and handi- 
capped persons themselves shall be 
consulted in t h e  preparation of these 
plans. 

(d) Reasonable a c c o m m ~ d a t i o ~  (1) 
A recipient or  DoD Component shall 
make reasonable accommodation to 
the  known physical or  mental llmita- 
tions of an  otherwise quallfled handl- 
capped applicant or  employee unleaa 
the  reciplent or DoD Component dem- 
onstrates to the  ASD(MRA&L), or 
designee, tha t  the  accommodation 



\vould Impose an  undue hardshlp on 
the  operation of I t s  program. 

(2) Reasonable accommodation In- 
cludes the following: 

(1)  Making facllltles used by employ- 
c1es readlly accessible to and usable by 
l~andlcappcd persons. 

(11) Job restructurlng; part-time or 
~nodlflcd work schedules; acquisltlon 
or modlficatlon of equlpment or  de- 
vices, sucll as telecommunlcatlon or 
other telephonic Instruments; t h e  pro- 
vlslon of readers or certified slgn-lan- 
guage interpreters; and slmllar ac- 
tlons. 

( 3 )  In determlnlng whether an  ac- 
commodatlon would impose a n  undue 
hardshlp on the operation of a recipi- 
ent's or DoD Component's program. 
the ASD(MRA&L), or designee, shall 
conslder the  following factors, a t  a 
mlnlmum: 

(1) The  overall slze of t h e  recipient's 
or DoD Component's program or activ- 
Ity, such ns t he  number of employees. 
number and type of facllltles. and slze 
of budget. 

(11)  T h r  size of the reclplent's or 
DoD Component's operations, includ- 
ing the romposltlon and structure of 
the  recll~lent's or DoD Component's 
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workforcr. 
(111) The  nature and cost of t h e  ac- 

commodation needed. 
(4 )  A reclplent or DoD Component 

may not deny any employment oppor- 
tunity to a quallfled handicapped em- 
ployee or applicant for employment if 
the bask for the denld is the  need to 
make reasonable accommodation to 
the  physlcal or mental limitations of 
the employee or applicant. 

from the ASD( MRA&L). or deslgnec.. 
before l.ssulng them. I'rlor to thelr 1s- 
suance, t he  ASD(MRA&L), or deslg- 
nee. shall submlt supplementary 
guldellnes prepared pursunnt to pnra. 
graph tn)( l )  of thls sect1011 to the Co. 
ordlnatlon and Revlew Sectlon, Clvll 
Rlghts Dlvlslon. Department of Jus- 
tlce, for revlew and approval. T o  the  
extent that  supplernentnry ~uldel lnrs  
Issued by DoD Components deal with 
the employment of clvlllans In pro- 
grams and actlvltles subject to thls 
part the  ASD(MRA&L), or deslgnee, 
shall also obtain the  approval of the 
Equal Employment Opportunlty Com- 
mlsslon (EEOC) In accordance wlth 
Executive Order 12067. 

(2) The  ASD(MRA&L). or deslgnee, 
and DoD Components shall ensure 
that  their supplementary guldellnes 
conform to the  requlrements of thls 
part and that  they provlde: 

(1)  A descrlptlon of the  types of pro- 
grams and actlvltles covered. 

(11) Examples of prohlblted practlces 
likely to arlse wlth respect to those 
types of programs and actlvltles. 

(I l l )  A list of the data collection and 
reporting requirements of the reclpl. 
ents. 

(iv) Procedures for proccsslng and 
investigating complaints. 

tv) Procedures for hearlngs to deter- 
mine compllance by reclplents wlth 
this part. 

(vl) Requlrernents or suggestlons for 
afflrmatlve actlon on behalf of qunll- 
fled handicapped persons. 

(dl) Requirements for t h e  dlsseml- 
natlon of program and complaint In- 
formatlon to the  publlc. 

# 56.9 Ensuring compllance with thls part (vlll) A descrlptlon of the  form of 
in Federal financial assistance pro- the assurances tha t  must be executed 
m m s  and activities. pursuant to paragraph (b)  of thls sec- - 

( a )  Supplementary guidelines issued 
by DoD Components. (1) Whenever 
necessary. DoD Components shall 
publlsh supplementary guidelines for 
each type of program or activity to 
whlch they disburse Federal financial 
aslstance wlthln 120 days of the  effec- 
tlve date of this part or of the  effec- 
tive date of any subsequent statute au- 
thorlzlng Federal financial assbtance 
to a new type of program or actlvlty. 
DoD Components shall obtain approv- 
al of these supplementary guidelines 

tlon. and sample assurances. 
(1x1 Requlrements concernlng the 

frequency and nature of postapprwal 
revlews conducted pursuant to para- 
graph ( h )  of this sectlon. 

tx) A period of time, provlded for by 
$ 56.8tc)(2)(11)(B), for the  development 
of a transition plan that  sets out the 
steps necessary to complete structural 
changes that  mlght be requlred by 
$ 56.8tc). 

( X I )  The maxlmum perlod of time 
that  may be allowed for extensions 
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that  mlght be granted pursuant to 
fi56.8(~)(2)(11). 

txll) An appendlx that  contalns a Ibt  
of Identlfled programs and actlvltles of 
the  type covered by the  supplementa- 
ry guldellnes, lncludlng the names of 
the program and actlvltles and the  
authorizing statute, regulatlon. or dl- 
rcctlve for each program and actlvlty. 

(xlll) Requlrcments for the  reclplent 
to designate a respomlble offlclal to 
coordinate the lmplementatlon of sup- 
plementary guldellnes. 

(xlv) Requlrements for any other ac- 
tlons or procedures necessary to Imple- 
ment thls part. 

(3)  When the head of a DoD Compo- 
nent determlnes that  It would not be 
appropriate to Include on or more of 
the  provlslons descrlbed In paragraph 
(a)(2) of thls sectlon. In the  supple- 
mentary guldellnes of tha t  DoD Com- 
ponent or  that It is not necessary to 
lmue such guldellnes a t  all, the rea- 
sons for such determlnatlon shall be 
stated In writing and submltted to the  
ASD(MRA&L), or  deslgnee, for revlew 
and approval. Once that  determlna- 
tlon Is approved, the DoD Component 
shall make It avallable to the  publlc 
upon request. 

( 4 )  The heads of DoD Components. 
or deslgnees, shall be responsible for 
keeplng the  supplementary guidelines 
current and accurate. When a DoD 
Component determines that  a pro- 
gram or actIvlty should be added to or 
deleted from the guldellnes, the  DoD 
Component shall notify the  
ASD(MRA&L), or designee. In wrltlng. 

(b)  Required assurances. (1) DoD 
Components shall requlre all reclpl- 
ents to flle wrltten assurances tha t  
thelr Programs or  actlvltles wlll be 
conducted In accordance with this part 
and sup~lementary  guldellnes promul- 
gated by DoD Components. If a reclpl- 
ent  falls to provlde an assurance that  
conforms to  the requlrements of thls 
sectlon, the  DoD Component shall at-  
tempt to effect compllance pursuant 
to paragraphs (1) through ( h )  of thls 
sectlon, provlded that  If asslstance Is 
due and payable to the reclplent based 
on an a~pllcatlon approved prlor to 
the effectlve date of thls part the DoD 
Component shnll continue the  assist- 
ance whlle any proceedings required 

by paragraphs (n )  through (v) of thls 
sectlon, are pending. 

(2 )  DoD Components shall adviee 
each reclplent of the  requlred ele- 
m e n b  of the  assurance and, wlth re- 
spect to each program or actlvlty, of 
the  extent to whlch those recelvlng as- 
sistance from reclplents shall be re- 
qulred to execute slmllar assurances, 

(3 )  DoD Component shnll ensure 
tha t  each assurance: 

(1) Obllgates t h e  redplent to advlse 
the  DoD Component of any com- 
plaints recelved tha t  allege dlscrlmlna- 
tlon agalnst handlcapped persons. 

(11) Obllgates the  reclplent to collect 
and provlde the  items of lnformatlon 
tha t  t h e  DoD Component lb ts  in Its 
supplementary guldellnes pursuant to 
paragraph ta)(2)(111) of t h h  sectlon. 

(111) Is  made applicable to any Feder- 
al flnanclal assistance that  mlght bc 
disbursed by a DoD Component wlth- 
out t h e  submission of a new appllca- 
tlon. 

(iv) Obllgates the  reclplent, when 
the  flnanclal asslstance Is In the form 
of proprerty, for the  perlod during 
whlch the  property b used under a fl- 
nanclal asslstance agreement or Is pos- 
sessed by the reclplent. 

tv) Includes a provlslon recognlzlng 
that  the  U.S. Government has the 
rlght to seek judlclal enforcement of 
Section 504 and thls part. 

(c) SeU-evaluation and consultation 
with interested persons and organiza- 
tions. (1) DoD Components shall re- 
quire reclplents to conduct, wlthln 6 
months of the  effectlve date of thls 
part or of first receiving Federal finan- 
cial asslstance dbbursed by the  De- 
partment of Defense, a self-evaiuatlon 
with the  assktance of Interested per- 
sons, Including handlcapped persons 
or organlzatlom tha t  represent them. 
When appropriate. DoD Components 
also shall require reciplents to consult 
a t  least annually wlth such persons. 
The "Department of Health. Educa- 
tlon, and Welfare Sectlon 504 Technl- 
cal Assistance Reserve Dlrectory," 
Aprll 1080, shall be consulted to Iden- 
tlfy llkely sources for consultatlon. In 
conducting I t s  self-evaluation, each re- 
clplent shall: 

(1)  Evaluate the  effects of I t s  pollcles 
and practlces wit11 respect to Its com- 
pllance with thls part and the  appllca- 



ble DoD Component's supplementary 
guldellnes. 

(11) Modify any pollcles tha t  do not 
meet such requirements. 

(111) Take appropriate remedial steps 
to ellmlnate the  dkr iminatory  effects 
of any such pollcies or practices. 

(2) For a t  least 3 years followhg the  
completlon of a self-evaluatlon re- 
qulred under paragraph (c)(l)  of this 
sectlon. a recipient shall malntain on 
flle, make available for publlc Lnspec- 
tlon, and provlde to the  
ASD(MRA&L). or deslgnee, upon re- 
quest: 

(1 )  A list of the  interested persons 
(last names, first names, and middle 
Initials) consulted. 

(11) A descrlptlon of areas examined 
and problems Identlfled. If any. with 
respect to those areas. 

( i l l )  A descrlptlon of any modlflca- 
tlon made and remedlel steps taken. 

(dl Dissemination of information. 
(1) Wlthln 90 days of the  effective 
date of this part or  of first recelvhg 
assistance from the  Department of De- 
fense and on a continuing basis there- 
after, each reclplent shall notify bene- 
flclaries and employees of their rights 
under this part and shall take appro- 
nriate s t e ~ s  to notify ~ a r t l c i ~ a n t s .  
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- - -  -- - 
beneflciarles, applicanL for employ- 
ment and employees, including those 
wlth Impaired vislon or hearlng. and 
unions or professlonal organizations 
Involved In collective bargaining or  
professional agreements with t h e  re- 
ciplent that  the  reclplent does not dls- 
criminate on the  basis of handicap in 
vlolatlon of this part. The  notification 
shall state, when approprlate, t ha t  the  
reclplent does not dlscrlminate in ad- 
mlttlng or providing access to or treat- 
ing or employing persons In its pro- 
ararns and activities. Such notification 

clude In those materlals or publlra- 
tlons n statement of the pollcy de- 
scribed In paragraph (d)(  1) of thls sec- 
tion. This may be accomplished by In- 
cluding approprlate Inserts In exlstlng 
materials and publlcatlons or by revls- 
ing and reprinting the  materlnls and 
publlcations. 

(3) Understandable materlals devel- 
oped in accordance wlth this sectlon 
shall be provlded to ensure that  all 
beneflclarles and employees of the  re- 
cipient understand the  Informatlon. In 
addltlon, reclplents shall dlssemlnnte 
approprlate and comprehensive Infor- 
matlon about formal and Informal 
complalnt and appeal procedures, In- 
cluding dlrectlons on how and where 
to flle complalnts and to appeal DPD 
Component declslons. 

te) Intimidation and interference. 
Reciplents and DoD Components shall 
take reasonable steps to ensure tha t  
no person Intlmldates, threatens, co- 
erces, or  discrlmlnates agalnst any In- 
dividual for the  purpose of retallotlng 
against, interferlng wlth. or discourag- 
ing the  filing of a complalnt, furnlsh- 
Ing of Informatlon, or asslstlng or par- 
ticipatlng in an  Invcstlgatlon. compll- 
ance revlew. hearlng, or other actlvlty 
related to the  adminlstratlon of this 

may be accomplished by posting no- 
tlces, publishing announcements in 
newspapers and magszlnes, placing no- 
tices in its publlcatlons, or  distributing 
memoranda or other written cornmu- 
nlcatlons. 

(2) If a recipient publishes o r  uses 
and makes available to participants, 
beneflciarles, applicants for employ- 
ment. or employees recruitment mate- 
rials or publlcatlons contalnlng gener- 
a1 lnformatlon about the  reclplent's 
programs and activities, It shall in- 

part. 
( f )  S t d f  responsibilities. All DoD 

Component determlllatlons of reclpl- 
en t  compllance wlth this part shall be 
subject to revlews by the 
ASD(MRA&L), or deslgnee. When re- 
sponslblllty for approvlng appllcatlons 
for Federal finnnclal nsslstnnce dls- 
bursed by a DoD Component Is 8s- 
slgned to reglonal or area offlces of 
the  DoD Component, personnel In 
such offlces shall be designated to per- 
form t h e  functions described in para- 
graphs ( h )  and to) through (w) of this 
section. 

(g) Access Lo recordr und facilities. 
Each recipient shall permit access to 
I t s  premises by DoD offlclals durlng 
normal business hours when such 
access is necessary for conducting 
onslte compllance reviews or com- 
plaint investigations, and shall allow 
such offlclals to photograph facllltles 
and to Inspect and copy any books. 
records, accounts, and other materlal 
relevant to determlnlng the reclplent's 
compliance wlth thls part. Informa- 
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tlon 80 obta1nr:d shnll be used only In 
connection wlll~ the admlnlstratlon of 
thls part. If the  reclplent does not 
have the Informatlon requested, It 
shall submlt to the  DoD Component a 
wrltten report tha t  contains a certlfl- 
catlon that  the lnformatlon ls not 
avallable 2nd describes the good-faith 
efforts made to obtain the informa- 
tlon. 

( h )  Compliance revfew. DoD Compo- 
nenta shnll determlne the  cornpllance 
of each reclplent wlth thls part 8s fol- 
lows: ( 1) General. Whenever posslble. 
DoD Components shall perform com- 
pllance reviews In conjunction wlth 
their revlew and audlt efforts imple- 
mentlng Title VI of t h e  Civil Rlghts 
Act of 1964. 

( 2 )  Desk audit applfcation review. 
Before approvlng an application for 
Federal flnanclal assistance, the  DoD 
Cornpor~ent concerned shall make a 
wrlttcn dctermlnatlon as to whether 
the  reclplent is In compliance wlth t h k  
part, based on a revlew of the  assur- 
ance of cornpllance executed by a re- 
clpicnt pursunnt to paragraph (b) of 
thls sectlon, and other data subnlitted 
by the  reclplent. When a deterrnlna- 
tlon cannot be made from the  w u r -  
ance and other data submitted by the  
reclplent, the DoD Component con- 
cerned shall requlre the  reclplent to 
submlt addltlonal lnformatlon and 
shall take other steps as necessary to 
determlne the reclplent's cornpllance 
with thls part. If thls addltlonal Infor- 
mation demonstrates tha t  the reclpl- 
ent  Is in compllance with this part, the  
DoD Component shall notify the  re- 
clplent promptly tha t  It Is in compll- 
ance. 

(3)  Preapproval onsite review. (1) 
When a desk audit application revlew 
conducted pursuant to paragraph 
(h)(2) of thla sectlon Indicates tha t  the  
recipient mlght not be in compllance 
wlth thls part, t h e  DoD Component 
concerned may conduct a preapproval 
onslte review at t h e  reclplent's facIll- 
ties before approving the  disburse- 
ment of Federal flnanclal assistance to 
the  redpfent. The DoD Component 
shall conduct such a review: 

(A) When approprlate, If a desk 
audlt appllcatlon revlew reveals tha t  
the  reclplent's cornpllance posture is 
questionable because of a hlstory of 

dlscrlmlnatlon cornplalnts, current dla- 
crlmlnation complalnts, a noncompli- 
ance determination by another gov- 
ernment agency or DoD Component. 
or other lndlcations of posslble non- 
cornpllance; or  

(B)  If Federal flnanctal arrslstance Is 
requested for eonstructlon, except 
under extraordinary clrcumstances, to 
determine whether the  locatlon and 
deslgn of the  project would provlde 
servlce on a nondlscrlmlnatory basla. 
in conformity wlth O 5 6 . 8 ~ .  

(11) Preapproval onslte revlews shall 
be conducted under DoD Component 
supplementary guldellnes and In ac- 
cordance with the  provlslons of para- 
graph (h)(4) of this sectlon, concern- 
Ins postapproval revlews. 

(4) Postapproval reviews. DoD Com- 
ponents shall: (!) Establlsh and maln- 
taln effective programs of postappro- 
Val revlews. 

(11) Conduct such revlews of each re- 
cipient, t he  frequency and the nature 
of whlch shall be prescribed In the  
DoD Component supplemetary gulde- 
llnes Implementing this part. 

(111) Requlre recipients perlodlcally 
to submlt compllance reports to them. 

(Iv) Record the  results of the  re- 
views, lncludlng flndlngs of fact and 
recommendations. 

(5) A DoD Component shall com- 
plete a revlew wlthin 180 calendar 
days of Initiating it unless an  exten- 
sion of tlme is granted by the  
ASD(MRA&L), or deslgnee, for good 
c a u c  shown, and shall elthcr: 

(1) Find the  reclplent to be In compli- 
ance and notify the  reclplent of tha t  
flndlng; or 

(11) Notify t h e  reclplent and the  
ASD(MRA&L), or  designee, of a find- 
ing of probable noncompliance, pureu- 
an t  to paragraph (01 of thls section. 

(1) Ffling of complaints against re- 
cipients. (1) DoD Components shall es- 
tablish and publish In thelr supple- 
mentary guidelines procedures for the  
prompt processing and dlsposltion of 
complaints against recipients, consist- 
ent  with this section. 

(2) A DoD Component shall consider 
all complahts that: (1) Are flled with 
i t  wlthln 180 days of the  alleged dls- 
criminatlon or wlthln a longer period 
of tlme If an extension la granted for 
good cause by the  DoD Component 
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with the approval of the (11) Coples, transcripts, or summnrles 
ASD(MRA&L), or deslgnee. of pertinent documentr:. 

( H I  Include the name, address, and (111) A reference to a t  least one pro- 
telephone number. If m y ,  of the  com- gram or activity conducted by the re- 
plainant: the name and address of the clplent and recelvlng Federal flr~nnclal 
reclpient committing the alleged dls- assigtunce disbursed by a Don Compo- 
crimlnation; a descrlptlon of the acts nent, and a descrlptloli of the nrnount 
or omtsstons consldered to be dlscriml- and nature of the ~ssistnncc. 
~iatory: and other pertinent Informa- (Iv) A narrntive report 01 the rcs~~ltfi 
t Ion. of the InvesLlgatlor~ thnt runt &ins ref- 

(111) Are signed by the complalnant erences to relevant exhlblts nnd othrr 
or the complainant's authorized repre- evidence that relntes to the allegeti 
sentatlve (legal counsel or a person vfolatlons. 
w i t h  power of attorney granted by the (k) Invesligatfotu by recipients. ( 1 )  
complainant). A DoD Component may require or 

(3) DoD Components shall transmlt permit reciplenb to lnvestl~nte coln- 
a copy of each complalnt filed wlth plalnts alleglng vlolatlon of thls part 
them to the ASD(MRA&L), or deslg- In such cases, the DoD Componr8nt 
nee. within 10 calendar days after Its shall: 
receipt. (1) Ensure that the recipient inveeti- 

(4) If the  information in a complaint gates the complaints In accordance 
is incomplete. the DoD Component with the standards, procedures, and 
shall request the complainant to pro- requirements prescribed in paragraph 
vide the additional informatlon re- (1) of this section. 
quired. If the DoD Component does (U) Requlre the reciplent to submit a 
not receive this requested informatlon written report of each complalnt m d  
within 30 calendar days of the date of investlgation to the DoD Compone~~t.  
the request. the case may be closed ( U i )  Retain a review responsibility 
and the complainant so notified in over the investigation and dlsposltion 
u-riting. of each complaint. 

( 5 )  If a complatnt concerning a pro- (iv) Ensure that each complalnt in- 
gram or activity Is flled with a DoD vestlgatbn Is complew pilthin 180 
c ~ y m  trzat 6>ea mt have furis- caerdar days of the r w i p t  of the 
' l i f . ~  me P- the DoD oxnp%r.t by thr DoD 
s2Q.l refer the amphhxt to the ur- an c w n  of tJ.rie % 
. 9 S D ( m L ) . o r  dedgme a n d m  for good cause bs the 
the complainant in writ- of such re- ASIXMRAdrL), or designee. 
ferral. The ASD(MRA&L), or desig- (v) Requlre the  recipient to maintain 
nee, then shall refer the complaint to a log of all complaints flled agalnst it. 
the appropriate DoD Component and as described in 5 56.6(a)( 1 ). 
so notify the complainant in writing. (2) DoD Components that require or 

( j )  Investigation by DoD compo- permit complaint investigations to be 
nents. (1) DoD Components shall in- conducted by reclplents shall review 
vestigate complaints that  involve re- reclplent complalnt lnvestlgatlons pUr- 
r lni~nts  and that meet the standards suant to paragraph (k) and (1) of this 
--r----- .--~ ~ 

described in paragraph (i) of this sec- 
tlon, unless good cause for not Investi- 
gating is stated in a wrltten notifica- 
tion of the  disposition of the  com- 
plaint provlded to the complainant. 

(2) If an investigation of a complaint 
Is conducted, the DoD Component 
concerned shall maintain a case record 
that contafns: 

sectlon. 
(1) Resulk o j  investigations. (1) 

Within 180 days of the receipt of a 
complaint, the DoD Component, recip- 
lent, or the ASD(MRA&L), or desig- 
nee, shall give wrltten notification: 

(1) Of the disposltlon of the com- 
plaint to the complalnant and, as the 
case may be, to the reclplent or DoD - - - - - . - - . 

(1) The name (last name. flrst. and Component. 
mlddle inltlal), address (street address, (H) To the complalnant that within 
clty, state, and zip code), and tele- 30 calendar days of recelpt of the writ- 
phone number of each person inter- ten notlflcatlon, the complainant may 
vlewed. request that the ASD(MRA&L), or 
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deslmce, revlcw the flndlngs In the 
notiflcatlon pursuant to paragraph 
tm) of this sectlon. 

(2) If the cornplalnt lnvestlgatlon re- 
sults in a determlnatlon by the DoD 
Component that a reclplent Is not 
complying with this part the DoD 
Component shall proceed as pre- 
scribed In paragraph tn) through tv) 
of thls nection. If the DoD Com~onent. . - . - - - - 
deterrnlnes that the reclplent 1s In 
compllance, the DoD Com~onent  shall 
submit the complete case flle t o  the 
ASD(MRA&L), or designee, wlthln 15 
calendar days after the notlflcatlon of 
the disposltlon of the lnvestlgatlon to 
the complalnant. 

t m) Reviewing completed i nvestiga- 
tion.?. (1) The ASD(MRA&L), or desig- 
nee, may revlew all completed Investi- 
gations. 

(2)  The ASD(MRA&L), or designee, 
shall review the results of any investi- 
gatlon of a complaint I f  the complaln- 
ant requests such a revlew pursuant to 
paragraph (I)(1)(11) of this section. 

(3) After rer-fen-ing the results of an 
Investigation. the ASD(hZR,4BL), or 
designee. may: 

( I )  Find that no further investination 
is necessary and approve the results of 
the lnvestlgatlon; 

(11) Request further investlgation by 
the DoD Component; or 

(111) Require the DoD Component to 
take appropriate correctlve actlon. 

(n) Effecting compliance. (1) When 
a compliance review or complalnt In- 
vestigation indicates that a reclpient 
has violated this part, the appllcable 
DoD Component's supplementary 
guidelines, or the assurances executed 
Pursuant to paragraph (b) of this sec- 
tion, the responsible DoD Component 
or the ASD(MRA&L), or designee. 
shall attempt to effect compliance in 
accordance with paragraphs (0) and 
(P) of this sectlon. The inability of a 
DoD Component to comply wlth any 
time frame prescribed by thls part 
does not relieve a reclplent of the re- 
sponsibility for compllance wlth thls 
Part. 

(2) The DoD Component may re- 
quire, when necessary to overcome the 
effects of discrimination in violatlon of 
this part, a reciplent to take remedial 
action: 

(1) Wlth respect to handicapped per- 
sons who are no longer partlclpants In 
the reclplent's program or actlvlty but 
who were partlclpants In the program 
or actlvlty when such dlscrlmination 
occurred. 

(11) Wlth respect to handicapped per- 
sons who would have been partlclpants 
In the reclplent's program or actlvlty 
had the dlscrimlnatlon not occurred. 

(111) Wlth respect to handicapped 
persons presently In the reclplent's 
program or actlvlty, but not recelvlng 
full benefits or equal and Integrated 
treatment wlthln the program or ac- 
tivltv. 

( o j  Wrftten notice. After evaluatlng 
the investlgatlve report, the DoD 
Component shall Issue to the reclplent 
and, pursuant to paragraph (n)(2) of 
this section to the ASD(MRA&L), or 
deslgnee, a wrltten notice that: 

(1) Describes the  apparent vlolatlon 
and the correctlve actlons necessary to 
achleve compllance. 

(2) Extends an offer to meet Infor- 
mally with the recipient. 

(3) Informs the recipient thnt faflurp 
to respond to the notice within 15 cal- 
endar dm3 of its receipt shall mutt In 
the initiation of enforcement proce- 
dures described in paragraphs (r)  
through (v), of this sectlon. 

(p)  Attempting to achieve voluntaty 
compliance by recipients. (1) If a DoD 
Component issues a notice pursuant to 
paragraph (01 of thls sectlon, the DoD 
Component shall attempt to meet 
wlth the reclplent and shall attempt 
to persuade it to take the steps neces- 
sary to achieve compllance wlth this 
Part. 

(2) If a reclplent agrees to take re- 
medlal steps to achieve compllance, 
the DoD Component shall requlre 
that the agreement be in writing and: 

(1) Be signed by the head of the DoD 
Component concerned, or deslgnee, 
and by the principal officlal of the  re- 
cipient. 

(11) Specify the actlon necessary to 
achieve compllance. 

(111) Be made available to the public 
upon request. 

(Iv) Be subject to the approval of the 
ASD(MRA&L), or deslgnee. 

(3)  If satisfactory adjustment or a 
wrltten agreement has not been 
achieved wlthln 60 calendar days of 
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the  reclplent's receipt of the  notice and a flndlng of noncompliance hns re- 
Issued pursuant to paragraph (0) of sulted. 
thls sectlon, the  DoD Component shall (ill) Thirty calendar dnys hnve 
notify the ASD(MRA&L), or designee. elapsed since the Secretary of Defense 
and state the  reasons therefor. has flled a wrltten report descrlblng 

( 4 )  The DoD Component shall initi- the  vlolntlon and actlon to be taken 
ate the enforcement actlons prescribed wlth the  commlttecs of t h r  House of 
In paragraphs t r )  through (v)  of this Representatives and Sennte that  have 
section If: jurisdlctlon over the program or actlvl- 

(1) The recipient does not respond to ty In which the  vlolatlon of this part 
a notlce pursuant to paragraph to) of exlsts. 
this section, within 15 calendar days of (iv) Such actlon Is llmlted to affect 
Its receipt and satisfactory sdlust- only the  particular activity or pro- 
ments are not made within 45 calendar gram, or portlon thereof, of the reclpl- 
days of the date of the  recipient's re- ent  where the  vlolatlon exists. 
sponse; or (3) Olher sanctions. A DoD Compo- 

(11) The DoD Component or the  ASD nent may not impose the s~nct ions  set 
(MRAdEL) determines a t  any time out In paragraphs ( q ) ( l )  (111) mid (Isr) 
wlthln 90 days after the  reclplent re- of this section, unlem: 
ceives a notlce pursuant to paragraph (1) ~ h ,  D ~ D  Component has given 
(0 )  of this sectlon, that ,  despite rea- the  recipient an opportunity for a 
sonable efforts, it IS not likely tha t  the  hearing pursuant to paragraph ( r )  of 
recipient will comply promptly and t h b  section, and a flndlng of noncom- 
voluntarily. pllance has resulted. 

( 5 )  If. pursuant paragraph (P)(4) (11) The  action has been npprovetl by 
of thls sectlon, the  DoD Component the Secretary of Defense, 
initiates 8ction1 it (111) Ten calendar days have elapsed 

'Ontinue Its attempts to persuade s h c e  the  malllng of a notlce informing 
the  reclplent to comply voluntarUy. the  reclpient of its contlnulng fallure 

(q)  Imposfng sanctions--(l) Sam- to with this part the action 
lions available. If a DoD Component necessary to achieve compliance, and 
has taken action pursuant to Para- the sanction to be imposed. 
graphs to) and (p )  of this section, the  
DoD Component may, by order, sub- ( IV)  During those lo days 

the  DoD Component has made addl- 
ject para*aph (q)(2) and (q)(3) Of tional efforts to persuade the reciplent 
t h k  section: to comply. 

( I )  Ternhate' suspend' Or refuse to ( r )  Hearings for recipienk-(1) Gen- 
grant Or continue -lstance to eraL When, pursuant to paragraph reclplent. 

Refer the case to the Depart- (q)(P)(Ii) of thls sectlon, an  opportuni- 
ment of Justice for the  initatlon of en- ty a hearing is given to a 

forcement proceedln, a t  a Federal. ~ ~ ~ o ~ O $ e c ~ ~ ~ ~ ~ ~ ~ s  i ~ ~ ~ ~ ~ b ~ h ~ ~  
State. or local level. 

(111) pursue any under state paragraphs (r)(2) through (r)(&) of 
or local law. thla sectlon. 

( I v )  Impose other sanctions upon (2) Notice. The 
consultation with the ASD ( ~ u L ) ,  concerned shall notify the  reclplent of 
or designee. the  opportunlty for a hearlng by regis- 

(2 )  Temfnatfng,  swpending, o r  re- tered or certifled mall, return receipt 

jusing to grant or continue assfstance. requested. when the recipient denies a 
A DoD Component may not terminate tentative Of 
or refuse to grant or contlnue Federal with this part- 
f lnancial assistance unless: (1) The  DoD Component shall ensure 

(1) Such action has been approved by that  the  notice: 
t h e  Secretary of Defense. (A) Describes the  proposed sanctlons 

(11) The DoD Component hs s  given to be Imposed. 
the  reclplent a n  opportunlty for a (B) Cites the  section of thls part 
hearlng pursuant to the  procedures under whlch the proposed actlon Is to 
set out In paragraph ( r )  of this sectlon, be taken. 
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(C) States the name and office of 

the DoD Component offlclal who Is re- 
aponslble for conducting the hearlng 
(hereafter referred to as the "responsl- 
ble DoD offldal"). 

( D )  Outllnes the issues to be declded 
a t  the hearlng. 

(E)  Advlses the reclplent elther of a 
date, not less than 20 calendar days 
after the date tha t  the  notice Is re- 
celved, by whlch the  recipient may re- 
quest that  the  matter be scheduled for 
a hearlng. or of a reasonable tlme and 
place of a hearlng that  Is subject to 
change for good cause shown. 

(11) When a tlme and place for a 
henring are set, t he  DoD Component 
shall ulve the  reclplent and the  corn- 
plslnant. I f  any, reasonable notlce of 
such tlme and place. 

( 3 )  Waiver 01 a hearing. A reclplent 
may walve a hearlng and submlt to the  
responslblc DoD offlclal, In wrltlng, In- 
formation or  arguments on or before 
the date stated pursuant to paragraph 
tr)(2)(i)(E) of thls sectlon. 

(1) A reclplent walves I t s  rlght to a 
tlearlng If It falls to request a hearing 
on or before a date stated pursuant to 
Paragraph (r)(P)(i)(E) of this section, 
or falls to appear a t  a hearing that  has 
been scheduled pursuant to  that  para- 
graph. 

(Ii) If  a reclplent walves Its rlght to a 
hearlng under thls sectlon, the respon- 
sible DoD offlclal shall decide the  
Issues and render a flnal declslon tha t  
1s based on the information available 
and that  conforms to the  require- 
ments of paragraph (s)(4) of thls sec- 
tlon. 

(4 Hearing examiner. Hearlngs shall 
be conducted by the  responsible DoD 
offlclal or by a hearing examlner des- 
lgnated by the  offlcial, provlded tha t  
the  hearing examlner shall be a field 
grade officer or civillan employee 
above the grade of GS-12 (or the  
equivalent) who Is admitted to prac- 
tlce law before a Federal court or  the  
hlghest court of a state, terrltory, 
commonwealth, or the  Distrlct of Co- 
lumbla. 

( 6 )  Rfght to counseL In  all proceed- 
ings under this sectlon, the reclplent 
and the  DoD Component may be rep- 
resented by counsel. The representa- 
tlon of the reclplent will not  be a t  U.S. 
ff overnment expense. 

( 8 )  Procedures. Hearings authorized 
under thls sectlon shall bc subject to 
the followlng: (1) Hearlngs shall be 
open to the public. 

(11) Formal rules of evldence wlll not 
apply. The DoD Component con- 
cerned and t h e  reciplent shall be entl- 
tled to Introduce all relevant evldence 
on the  issues stated in the  notlce of 
hearing Issued Pursuant to paragraph 
(r)(2) of this section, and those deslg- 
nated by the  responslble DoD offlclal 
or the  hearing examlner a t  the  outset 
of or durlng the  hearlng. The respon- 
slble DoD offlclal or hearing examln- 
er, however, may exclude Irrelevant, 
Immaterial, or repetltlous cvldence, 

(111) All witnesses may be exnmlned 
or cross-examined, as the  cme may be, 
by each party. 

(iv) All partles shall have the oppor- 
tunlty to examlne all evidence offered 
or admltted for the  record. 

tv) A transcript of the  proceedings 
shall be malntalned In elther clectron- 
Ic or typewritten form and made avall- 
able to all partles. 

(8) Decisf ons-( 1 ) Inf tial o r  proposed 
decfsions by a hearing examiner. If a 
hearlng Is conducted by a hearlng ex- 
aminer who 1s designated by the  re- 
sponslble DoD offlclal pursuant to 
paragraph (r)(4) of this section, t h e  
hearing e x m l n e r  shall either: 

(1) Make a n  initial decislon. if so au- 
thorized, that  conforms to the  requlre- 
ments of paragraph ts)(4) of thls sec- 
tlon; or 

(11) Certlfy t h e  entlre record and 
submlt to the  responslble DoD offlclal 
recommended findings and a proposed 
declslon. 

(2) Review of fnftfal decbfons. Inl- 
tlal declstons made by a hearing exam- 
lner pursuant to paragraph (s)(l)( i)  of 
thls sectlon, shall be reviewed as fol- 
lows: (1) A reclplent may file exceptions to  

an  inltlal declslon wlthln 30 calendar 
days of recelvlng notlce of such lnltlal 
decision. Reasons shall be stated for 
each exception. 

(11) If the  reclplent does not file ex- 
ceptlons pursuant to paragraph 
(s)(2)(1) of this sectlon, the responslble 
DoD offlclal may notlfy the  reclplent 
wlthln 45 calendar days of the  lnltlal 
declslon that  the  responslble DoD offl- 
clal will revlew the  decisions. 
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(111) If exceptions are flled pursuant 
to paragraph (s)(2)(1) of this sectlon, 
or a notlce of revlew is issued pursuant 
to paragraph ts)(2)(11) of this section, 
the  responslble DoD offlclal shall 
reulcw the Inltlal decision and. after 
glvlng the  recipient reasonable oppor- 
tunlty to flle a brlef or other written 
statement of Its contentions. Issue a 
flnal decision tha t  addresses each find- 
ing and conclusion In the  Mtlal  decl- 
slon and each exception, if any. 

( Iv )  If the  exceptions descrlbed in 
paragraph (s)(2)(1) of this sectlon are 
not filrd and the  responslble DoD offl- 
cia1 docs not issue the  notlce of revlew 
drscrlbed in paragraph (s)(2)(1i) of this  
sectlon, the  Inltlal decision of the  
hearlng examlner shall constitute the  
final dcclslon of the  responslble DoD 
offlclal. 

(3) Decisions by the responsible DoD 
official who conduckr a hearing or  re- 
ceives u certvied record If a hearing 
examiner who is deslgnated by the  re- 
sponsible DoD official certifies t h e  
entire record and submits recommend- 
ed findings and a proposed decislon to 
the  responslble DoD offlclal pursuant 
to paragraph (s)(l)(ii) of this sectlon, 
or if t he  responslble DoD official con- 
ducts the  hearing, after glvlng the  re- 
ciplent a reasonable opportunity to 
file n brief or other written statement 
of Its contentions, the  responslble DoD 
offlclal shall render a final decislon 
that  conforms to paragraph ts)(4) of 
this section. 

(4) Contenls of decisions. Each deci- 
slon of a hearing examiner or respon- 
sible DoD official shall state all find- 
lngs and conclusions and identify each 
vlolation of this part. T h e  final deci- 
slon may contain an order pursuant to 
paragraph (q) of this section, provid- 
Ing for the  suspension or  termination 
of or refusal to grant or contlnue all o r  
some of the  Federal flnanclal assist- 
ance under the  program or activity in- 
volved and contain terms, condltlons, 
and other provisions tha t  are consist- 
ent  with and Intended to achleve com- 
pllance wlth this Directive. 

(5) Notice of decisions and certffica- 
Lions. The responslble DoD official 
shall provide a copy of any certified 
record of a hearing and a n y  Initial or 
flnal decislon to the  reclplent and the  
complalnant, if any. 

(6) Review by the Secretary of De- 
fense. The responslble DoD offlclal 
shall transmlt promptly any flnal deci- 
slon that  orders a suspension, termlna- 
tlon, or denlal of Federal flnanclal as- 
slstance through the  ASD(MRA&L) to 
the  Secretary of Defense. The  Secre- 
tary may: 

(1) Approve the  declslon; 
(il) Vacate the  decision; or 
(111) Remlt or mltlgate any sanctlon 

Imposed. 
( t )  Restoring elipfbility for financial 

cwsbtance. (1) A reclplent that  IR af. 
fected adversely by a flnal dcclslon 
issued under paragraph (s )  of thls sec- 
tlon, may a t  any tlme request the re- 
sponslble DoD offlclal to restore fully 
I t s  eliglbillty to recelve Federnl finan- 
clal asslstance. 

(2) If t he  responslble DoD offlclal 
determlnes tha t  the lnformatlon sup- 
plled by the  reclplent demonstrates 
tha t  It has satisfied the terms and con- 
dltlons of the order entered pursuant 
to paragraph (s)  of thls sectlon, and 
tha t  is complying with and has provid- 
ed reasonable assurance that  It wlll 
contlnue to comply wlth this pnrt the 
responsible DoD official shall restore 
such eliglbillty Imrnedlately. 

(3) If t he  respon.lble DoD offlclnl 
denles a request for restoratlon of ell- 
glblllty, t he  reclplent may subnllt a 
wrltten request for a hearing that  
states why It belleves the  responslble 
DoD offlclal erred in denying the re- 
quest. Following such a wrltten re- 
quest, t h e  reclplent shall be given an  
expeditious hearing under rules of 
procedure issued by the  responslble 
DoD offlclal to determine whether the  
requirements descrlbed In paragmph 
(t)(2) of this section, have been met. 
WhUe any such proceedings are pend- 
ing, the  sanctions lmposed by the  
order h u e d  under paragraph (s) of 
this section, shall remaln In effect. 

(u) Interagency cooperation and del- 
egation (1) When several reclplents 
are receiving assistance for the same 
or similar purposes from a DoD Com- 
ponent and another Federal agency. 
the  DoD Component shall notlfy the  
ASD (MRA&L), or deslgnee. Such no- 
tiflcatlon shall be In wrltlng and shnll 
contaln: 

(1) A descrlptlon of the program 
and actlvltles Involved. 

Ofiice of the Secretary of Defense 

(11) A statement of the  amount of 
money expended on the  program and 
activltles In the previous and current 
flscal year by the  DoD Component 
and the agency. 

(111) A llst of the  known prlmary re- 
clplents. 

(2) T h e  ASD(MRA&L), or deslgnee, 
shall attempt to negotlate with the  
Federal agency a wrltten delegatlon 
agreement that deslgnates the  agency 
or the  DoD Component as the  primary 
agency for purposes of ensurlng com- 
pllance wlth sectlon 504 of Pub. L, Q3- 
112. 8s amended. and thle part depend- 
Ing upon whlch of them admlnlstem a 
lruger flnanclal asslstance program 
wlth the common reclplents and other 
relevant factors. If necessary, the 
agreement shall establlsh procedures 
to ensure the enforcement of sectlon 
504 of Pub. L. 93-112. as amended. and 
thls part. The ASD(MRA&L), or deslg- 
nee, shall provlde wrltten notlflcatlon 
to recipients of an agreement reached 
under thls subsection. 

(3) When several reclplents are re- 
cclvlng assistance for the  same or slml- 
1ar purposes from two or  more DoD 
Components, the DoD Components 
may negotiate a proposed written dele- 
gatlon agreement that: 

(1)  Asslgns responslblllty for ensur- 
Ing that  the  reclplent complles wlth 
thls part to one of the DoD Compo- 
nents. 

program or activlty In questlon and 
shall subsequently Inform It of the  
flnding made. Such reviews or  investl- 
gatlons may be conducted on a jolnt 
bash. 

(7) When a compllance revlew or 
complalnt lnvestigatlon under thLa 
part reveals a poaslble vlolatlon of Ex- 
ecutlve Order 11246, Tltles VI or VII 
of the  Clvll Rights Act of 1984, or any 
other Federal law, the  DoD Compo- 
nent shall notify the  approprlate 
agency, through the ASD(MRA&L), 
or deslgnee. 

( v )  Coordination with Sections 502 
and 503. (1) DoD Componerlts shall 
use DoD 4270.1-M and Department of 
the Army, Offlce of the  Chlef of Engl- 
neers. Manual EM 1110-1-103. In dc- 
veloplng requirements for the accesal- 
bllity of facilities. If DoD Components 
encounter issues with respect to Sec- 
tlon 502 of the  Rehabllltatlon Act of 
1973. as amended. that  are not covered 
by these publications, the  
ASD(MRA&L), or  deslgnee, may be 
consulted. If necessary. the  
ASD(MRA&L), or deslgnee, shall con- 
sult wlth the  Architectural and Trans- 
portatlon Barrlers Cornpllance Board 
111 resolving such problems. 

(2) DoD Components may advlse re- 
c!plents to consult dlrectly wlth the 
Architectural end Transportatlon Bar- 
riers Cornpllance Board in developlng 
accesslblllty crlteria. 

(3) DoD Components shall coordl- 
nate enforcement actions relatlng to 
the  accessibility of facilltles wlth thc  
Architectural and Transportatlon Bar- 
riers Compliance Board and shall 
notify the  ASD(MRA&L). or deslgnee, 
of such coordlnatlon. 

(4) If a recipient Is also a Federal 
contractor subJect to Sectlon 503 of 
the  Rehabllltatlon Act of 1973, as 
amended, and the  regulations thereun- 
der (41 CF'R Par t  60-741) and If a DoD 
Component has reason to belleve tha t  
the  reclplent Is In vlolatlon thereof. 
t he  DoD Component shall coordlnate 
enforcement wtlons with the  Depart- 
ment of Labor, Offlce of Federal Con- 
tract Compllance Programs. The DoD 
Component shall notlfy the 
ASD(MRA&L), or designee, of such 
coordlnatlon. 

I 

(11) Provldes for the  notiflcatlon to 
reclplenh and the  responslble pro- 
P a m  offlclals of the  DoD Components 
lnvolved of the assignment of enforce- 
ment responslblllty. 

(4) No delegatlon agreement reached 
In accordance wlth paragraph (uI(3) to 
thls sectlon shall be effectlve untll It Is 
approved by the ASD(MRA&L), or 
deslgnee. 

(5) When possible, exlstlng delega- 
tlon agreements relatlng to Title VI of 
the  Clvll Rlghts Act of 1964 shall be 
amended to provlde for the enforce- , ment of this part. 
(6) Any DoD Component conducting 

n compllance revlew or lnvestigatlng a 
complalnt of an alleged vlolatlon by a 
reclplent shall notlfy any other affect- 
ed agency or DoD Component through 
the ASD(MRA&L), or designee, upon 
dlscovcry that  the agency or DoD 
Component has lurbdlctlon over the  
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A 56.10 Ensuring compliance with this termination by the ASD(MRA&L), or 
part In program8 and activities con- deslgnee. tha t  a DoD Component's 
ducttd by the Department of Defense. program or actlvlty LB not complylng 

(a )  supplementary gui&lines. (1) with P 56.9. t he  ASD(MRA6cL). or des- 
Whenever necessary. the  ignee. shall proceed IIS prescribed In 
~ D ( M R A & L ) ,  or designee, shall pub- 4 56.9 tn)  through (v). Hearings pre- 
llsh supplementary guidelines for pro- scribed under 8 56.9(r) however, need 
grams and activities tha t  are conduct- not be conducted. If the 
ed by DoD Components and tha t  are ASD(MRA&L). or designee, deter- 
subject to this Directive. prior to their mines tha t  t h e  DoD Component Is in 
Issuance, t he  ASD(MRA&L), or deslg- compliance, the  ASD(MRA&L). or 
nee. shall submlt supplementary deslgnee, shall notify the complainant 
guldelhes prepared pursuant to thls within 15 calendar days of such deter- 
subsection to the  Coordination and mlnatlon. 
Review Section. Clvil Rights Division. ( I )  Written notfca If an  investigative 
Department of Justlce. for review. report concludes tha t  there has been a 

(2) The  heads of DoD Components, violatlon of this part in a program or 
or deslgnees, shall be responsible for activity conducted by a DoD Con~po- 
keeplng the  supplementary guidelines nent and the ASD(MRA&L), or desig- 
described in this section current and nee, accepts tha t  conclusion, tha t  offl- 
accurate. When a DoD Component cia1 shall h u e  to t he  head of the  DoD 
head determines tha t  a program or  W- Component a wrlttcn notice describing 
tivlty ~ h o u l d  be added to or deleted the  apparent vlolatlon, the  corrcctlve 
from the ~rlldelines, tha t  offlcial shall actions necessary to achleve compli- 
notify the  ASD(MRA&L). or designee. ance, and a suspenst: date for comple- 
In wrlting. tlon of the correctlvc actions. 

(b)  S t d /  responsibilities. The (g) Eflectfng compliance. When nec- 
ASD(MRA&L). or designee, shall de- e,,y to overcome the effects of dls- 
termine DoD Component compliance cri,ination h vlolatlon of this part 
with this part as I t  pertains to pro- the  ASD(MRA&L), or designee, may 
grams and activitles tha t  are ~ ~ n d u c t -  require a DOD Component to take re- 
ed by DoD Components and are  sub- medial action slmllar to tha t  in 
ject to this part. 4 56.9tn)(2). 

(c)  Filing of complaints. (1) Corn- ( h )  EmplomenL DOD components 
plaints discrimination in a p r o w  that  conduct Federa] programs Or ac- 
Or activity by a 'Om- tivities covered by this part tha t  in- 
ponent may '' "led directly with the volve employment of civilian persons 
ASD(MRA&L), or designee. 

(21 DoD Components shall develop to a Or 

proced~res,  such as poster. or other 
Of 

devices, to participants in the Rehabilitation Act of 1973. as amend- 

programs and actiritles listed 
ed. and the  implementlna rules and 

8 RR 7(r)  of their r k h t  to be free of dis- regulations of the EEOC. - - . . . - . - . . - - - 
crimlnation because of handlcap in 
those programs and activities and of PART 57-EDlJCATION OF HANDI- 
thelr right to file complalnts of dis- CAPPED CHILDREN IN  THE DoD DE- 
crimlnatlon with t h e  ASD(MRA&L). PENDENTS SCHOOLS 
or  designee. 

(d)  Investigations of complaints. (1) set. 
The  ASD(MRA&L), or designee, shall 57.1 purpose. - - - - . - - 
Investigate complalnts of dlscrimlna- 57.2 ~ppilcab~~lty and scope. 
tion in program8 and activities tha t  57.3 P O I I C ~ .  

are conducted by DoD Components 57.4 Responslbllltles. 
and are subject to this part. 57.6 Deflnltlom. 

(2) A case record of each investiga- A ~ - ~ ~ ~  1 To PART ~ ~ - P R O C L D W  NR 
tlon shall be complied in accordance EDUCATIONAL r n o a ~ ~ m s  AND S ~ V I C E B  M R  

with 8 58.9(j)(2). HARIIC~PQ) CHILDRM 
(el Results of fnveslfgatiotu. If t he  ~ P I S N D I X  2 TO Phnr 57-Hu~1no mom- 

complaint investlgatlon results in a de- nun= 

AuTfcoRln: Pub. L 84-142. as amended: 
Pub. L 05-581. an amended. 

Sou~m: 48 F'R 62280. Dm. 23. 1081. unlem 
othcrwlne noted. 

8 57.1 Purpose. 
This part establishes pollcies and 

procedures for providing a free appro- 
prlate public education to handi- 
capped chlldren recelvlng or entitled 
to receive educational Instruction from 
the DoD Dependents &hools 
(DoDDS) pursuant to Pub. L. 94-142 
and Pub. L. 95-581 and in accordance 
wlth Part 69 of thls title; establishes 
an Overseas Dependents Schools Na- 
tional Advisory Panel on the  Educa- 
tion of Handlcapped Dependenb (Na- 
tlonal Advlsory Panel) consistent wlth 
the provlslona of DoD Dlrectlve 
6105.18,' "Department of Defense 
Committee Management Program." 
Aprll 25, 1975, and a DoD Coordinnt- 
Inn Cornmlttce on Sveclal Education 
and Rclnted Srrvlccs. 

U 67.2 Applicablllty and scope. 
( a )  The provlslons of the  part apply 

to the  Office of the  Secretary of De- 
fense and Its field activity, DoDDS 
and DoDDS constituent elements; t he  
Mllltary Departments; t he  Organlza- 
tion of the  Jolnt Chlefs of Staff; the  
UnUled and Specified Commands; and 
the Defense Agencies (collectively 
DoD Components). 

(b)  The provisions encompass chil- 
dren receiving or entitled to receive 
educational Instruction from DoDDS, 
and the Parents of those children. 

tc) The provisions do not apply to 
schools operated by t h e  D e ~ a r t m e n t  
of Defense wlthln the  Unlted state; 

(1 57.3 Policy. 
( a )  All handlcapped chlldren receiv- 

ing or entitled to receive educational 
lnstmctlon from DoDDS shall be pro- 
vided a free aPpropriate public educa- 
tlon under the provisions of thls part. 

(b) DoDDS shall have the  responsi- 
bility of provldlng a free appropriate 
public educatlon to all handicapped 
chlldren enrolled in I t s  schools. 

'Coplm may be obtafned. if needed. from 
the U.8. Naval Publlcatlom and Forms 
Center. 5801 Tabor Avenue. Phlladelphla. 
PA 19120, Attentlon: Code 301. 

(c)  Handlcapped children recelvlng 
or entltled to receive educatlonal in- 
struction from DoDDS shall have a 
free approprlatc publlc education, the  
same educntional opportunltiee and 
services offered by DoDDS to nonhan- 
dicapped children, and an  equal oppor- 
tunity to participate in school activi- 
ties. 

(d) Physical education services, 
modlfied or specially designed if neces- 
sary, shall be available to every handl- 
capped child recelving a free appropri- 
ate public educatlon from DoDDS. 

(e) When appropriate. a quallfled 
military medical authority shall con- 
duct or verify a medlcal evaluatlon 
and partlcipate wlth DoDDS person- 
nel in determlning whether a chlld has 
a handicapplng condltlon requiring 
speclal education and related services. 

(a)  The Director, Department of De- 
/ense Dependents ~chools ,  and  hi; sub- 
ordinate organizational structure, 
shall: (1) Ensure tha t  handlcapped 
chlldren recelvlng educatlonnl Instruc- 
tion from DoDDS are  provlded a free 
appropriate publlc education and that  
the  educational needs of handicapped 
and nonhandlcapped children are met 
comparably, using the  procedures es- 
tablished by this part. 

(2) Ensure tha t  educational facllltles 
and services operated by DoDDS for 
handlcapped chlldren are comparable 
to DoDDS educational faciiltles and 
servlces for nonhandlcapped chlldren. 

(3) Maintain records on special edu- 
cation and related services provided to 
handlcapped children. 

(4) Provide any or all special educa- 
tion and related servlces requlred by a 
handicapped child, other than those 
furnished by t h e  Secretaries of the  
Military Departments. I n  fulfilling 
this responsibility. the  Director and 
hls subordinate organizational struc- 
ture may use Interagency, intra- 
agency, and interservice arrange- 
ments, or act through contracts with 
private parties, when funds are  au- 
thorized and appropriated. 

(5) Develop and implement a com- 
prehensive system of personnel devel- 
opment. 



I 
Part .  If a designated offlclal recelves 
notlces based on  a support  order 
whlch, on Its face, appears t o  conform 
to t h e  laws of t h e  jurlsdlctlon from 
whlch It was tssued, t h e  dcslgnated of- 
flclnl shnll no t  be required to ascertnln 

i whether  t h e  authorl ty  t h n t  Issued t h e  
order had obtalned personal jurisdlc- 

I tlon over t h e  member. 
( f )  Lfst of rlesignatcd o//icfab. 
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tlve s ta tus  Ilst. shall cxecutc nnd 
submlt  annually a certlflcnte of phgsl- 
cal condltlon. 

tc) Members of t h o  Stnnciby Reserve 
may be e x m l n e d  8.8 t o  thelr  physlcal 
condltlon I f  t h e  Sccretnry concernrti 
considers such action necessary. 

(d )  Physlcal examlnatlons wlll b r  re- 
ported o n  Standnrd Form 88. "Rcport 
of Physlcnl Exnmlnatlon" and Strind- 

~ ~ ~ - ~ ~ ~ ~ d ~ ~ ,  U.S. hy Finance a rd  Form 89, "Report of Medlcnl Hls- 
and Accounting Center. A?TN: ~ N C L - O ,  tory." TO accomplish p1lyslcal exnml- 

1 Indlanapolls. I N  46249-0160. (317) 542-2165. natlons. t h e  Mllltary Dcpartmcnta nrc 
1 Navy-Dlrcctor, Navy Farnlly Allowance authorlzed to use jolntly all  avnllnblc 

Artlvlty. Anthony J. C e l e b r m  Fedem1 medlcal fncllltlev and  to award polnts 
I Bulldlng. Cleveland. OH 44199. (216) 622- credltablc toward r e t l r c ~ n e n t  to mcdl- --. . 

3301. 
Alr Force-Commander, Alr Force Ac- cal reservlsts n o t  on actlve duty for nd- 

counting and Finance Center, Am: JA, mlnlsterlng physlcnl exnmlnatlons or 
Denver. CO 80279. (303) 370-7524. t o  use clvlllan physlclans on  n rclrn- 

Marlne Corns-Commanding Offlcer, bursable basis where govemmer~tal  
Marlne Corn  Finance Center ( c o d e  AA), medlcal facllltles a re  no t  avallable. 

PART 55-PHYSICAL EXAMINATIONS 
1 AND ANNUAL CERTIFICATES OF 
I PHY SICAL CONDITION 

sec. 
55.1 Purpose. 

! 55.2 Appllcablllty. 
55.3 Pollcy. 

(e l  T h e  following actlon may be 
tnken In regard to  those reservlsL3 fall- 
Ing to submlt  fiuch lnformntlon os rnny 
be requested by t h e  approprlnte Stacre- 
t a ry  af ter  every reasonable effort has  
been made to obtaln such lnformatlon: 

(1) Reservists havlng obllgntlon 
under  t h e  Universal Mllltary Trnlnlng 
a n d  Service Act. as amended, rnny be 
ordered to actlve du ty  or actlvc cluty 

AUTHORITY: 10 U.S.C. 1004(a). fo r  tralnlng, as deemed approprlnte 
under  t h e  provlslons of scctlon 072Cb). 

SorrRcr: 25 FR 14357. Dcc. 31. 1960. unless U.S. Code, for  of 
I olhcm.lse noted. securing t h e  necessary Informntlon. 

8 55.1 Purpose. 
T o  establish a uniform policy relat- 

Ing to physlcal examlnatlons a n d  cer- 
tlflcntes of physical condltlon f o r  re- 
s e n i s t s  (o ther  t h a n  retlred reservists) 
when no t  on actlve duty. 

8 55.2 Applicability. 
Thls  par t  apt)lles to all  Military De- 

pnrtments In the' administration of 
menlbers of reserve components. 

8 55.3 Policy. 
( a )  Each member of t h e  Ready Re-  

(2)  ~ l l  o ther  reservlsts mny be con- 
sldered for  dkchargc  pursuant  to  sec- 
tlon 1102(a) of title 10 U.S. Code. 

PART 56NONDISCRIMINATION ON 
THE BASIS OF HANDICAP IN PRO- 
GRAMS AND ACTIVITIES ASSISTED 
OR CONDUCTED BY THE DEPART- 
MENT OF DEFENSE 

Sec. 
56.1 Purpose. 
56.2 Appllcablllty and scope. 
56.3 Defhltlons. 

s e n e  who Is not  on  actlve duty-shal l  56.4 Policy. 
be examined as t o  hls physlcal fitness 56.5 RestmnslbL1lt'es. 
a t  least once every four  years, o r  more 56.6 Information requirements. 

as the concerned con- 66.7 Programs and activltlea subfeet Lo thls 
---A 

slders necessary. and shal l  execute and 56,8ya6ildelhes for dctrmlnlnR dlscrlmlnrc- 
submit annually a certiflcate of physl- bry prctlcea. 
CRI condltlon. 56.9 huurlng cornpllance wlth thls part In 

( b )  Each member of t h e  S tandby  Re-  Federal ftnanclal assistance programs 
serve In a n  actlve s tatus ,  o r  o n  an lnac- and actlvltlea. 

Offlce of the Secretary of Defense 

See. 
56.10 Ensuring cornpllance wlth thla part 

In program and actlvltles conductcd by 
the Department of Defense. 

Au~lIolrln: Pub. L 03-112. sec. 604 29 
U.S.C. 794. an amended by Pub. L. 95-602. 92 
81111. 1962: Pub. L. 03-112, aec. 7. 20 U.8.C. 
708, M amended by Pub. L. 93-510. 88 Stat. 
1019; Exccutlve Order 11250: Executlve 
Ordcr 12201: Executlve Ordcr 12067. 

Rouncr: 47 FR 15124, Apr. 8. 1982. unlcas 
o t l ~ c m h e  noted. 

Thls  par t  Implernenbi sectlon 504 of 
Pub. L. 93-112, "Rehabll lht lon Act of 
1973," September 26, 1073 (29 U.S.C. 
794) (1976): sectlon 111 of Pub. L. 03- 
510, "Rehabllltatlon Act Amendments 
of  1074." December 7 .  1974 (29 U.S.C. 
700. 780. 790) (1976); sectlon 119 of 
Pub. L. 95-602. "Rehabllltatlon, Com- 
prehenslve Services, and Developmen- 
tnl Dlsnbllltles Amendments of 1978," 
Novclnbcr 6, 1978 (29 U.S.C. 704) 
(Supp. I11 1970); a n d  Deper tment  of 
Justlce Regulation, "Implementation 
of Executlve Order 12250. Nondlscrlm- 
lnntlon on t h e  BasL of Handlcap In 
Fcdcrnlly Asslsted Programs," August 
11, 1981 (28 CFR P a r t  41) to  prohlblt 
dlscrlmlnatlon b ~ s e d  on handicnn In --- 
progrnrns and  actlvltles r e c e i v ~ ~ ~ ~ e d -  
ern1 flnanclal nsslstnnce dlsburscd by 
t h e  Department  of Defense and In 
progrnms and  actlvltles conductcd by 
t h e  Depar tment  of Defense. 

# 56.2 Appllcabllity and scope. 
( a )  T h l s  p a r t  applles to t h e  Offlce of 

t h e  Secretary of Defense, t h e  Mllltary 
Depnrtmcnts, the  Organlzatlon of t h e  
Jo ln t  Chlefs of  Staff ,  t h e  Natlonal 
Guard  Bureau, and t h e  Defense Agen- 
cles (hereafter  referred t o  as "DoD 
Componcnts") Insofar as they: 

( 1) Ex  tend Federal flnanclal asslst- 
ance to  programs a n d  activities t h a t  
affect hnndlcapped persons In t h e  
Unlted S ta tes  and t h a t  a re  covered by 
thls  pnrt  (see 5 66.7(b)). 

(2 )  Conduct prograrns and  actlvltles 
t h n t  affect hnndlcapped persons In t h e  
Unlted S ta tes  and t h a t  a re  covered by 
thls  pnrt  (see 5 56.7(c)). 

( b )  T h l s  par t  also applles to  each re- 
clplent of  Federal flnanclal w l s t a n c e  
disbursed by t h e  Department  of De- 
fense and  to each program and actlvl- 
t y  t h a t  recelves or beneflts from such 

asslstance, lnsofar as such  reclplent, 
Program, o r  actlvlty affects a handl- 
capped person In t h e  Unlted States. 

(n) Facflitv. All o r  a n y  portlon of 
bulldlngs, s t ructures ,  equlpmerit. 
roads. walks, pnrklng lots, o r  o ther  
real o r  persorlal property o r  any  Inter- 
est  In such  property. 
(b) Federal financf a1 assfstance. Any 

grant ,  loan, contract  (o ther  t h a n  a 
procurement contract  o r  a contract  of 
Insurance o r  guaranty) ,  o r  a n y  o ther  
arrangement  by whlch t h e  Federal 
Government  provldcs o r  otherwlsc 
makes avallable Rsslstnnce In t h e  form 
of: 

(1)  Funds. 
(2)  Services Performed by Federal 

personnel, Includlng technical asslst- 
ance, counseling, tralnlng, a n d  provl- 
slon of statlstlcnl o r  expert  Informa- 
tlon. 

(3 )  Real  and  personnl property o r  
any  Interest In o r  use of s l ~ c h  proper- 
ty. lncludlng: 

(1) Transfers  o r  leases of such prop- 
er ty for less t h a n  falr  mnrket  value o r  
for  reduced conslderatlon. 

(11) Proceeds from a subsequent 
transfer o r  lense of such  property I f  
t h e  Federal s h n r e  of I t s  fa l r  market  
value Is n o t  returned t o  t h e  Federal 
government. 

(c)  Handicapped person  Any person 
who h a s  a physlcal o r  mcntal  lmpalr- 
ment  t h a t  subst,nntlally llmlts one o r  
more major  llfc actlvltles, has a record 
of such a n  Impalrment, o r  Is regarded 
as havlng such  a n  Impalrment. F o r  
purposes of thls Dlrective as It relates 
to employment programs of reclplents, 
such term does n o t  Include any  Indl- 
vldual who Is a n  nlcohollc o r  d rug  
abuser and  whose cur ren t  use of,plco- 
hol o r  drugs prevents such  Indlvldual 
f rom performing t h e  duties of t h e  Job  
In question, o r  whose employment, by 
reason of such  cur ren t  alcohol o r  d rug  
abuse, would constitute a dlrect th rea t  
to  property o r  t o  t h e  safety of others. 
As used In thlrr pnragraph: 

(1) Pfrvsfcal o r  mental  impatnnoi t .  
Any physlologlcnl dlsorder o r  condl- 
tlon, cosmetic dlsflgurement, o r  ann-  
tomlcal loss affecting one or  more of 
t h e  followlng body systems: Neurologl- 



cal: musculoskeletal and special sense 
organs: resplratory, fncludlng speech 
organs: cardlovsscular; reproductlve: 
dlgestlve; genlto-urinary; hemlc and 
lympl~atlc: skln; and endocrine; o r  any 
mental or psychological disorder, such 
as mental retardatlon, organlc braln 
syndrome, emotional or mental ikie89, 
and speclflc learning dlsabllities. T h e  
term Includes such diseases and condl- 
tlons as orthopedlc, visual. speech. and 
hearlng impairments: cerebral palsy. 
epilepsy, and muscular dystrophy; 
multiple sclerosis; cancer; hear t  dis- 
ease; dlnbetes; drug abuse: and alco- 
hollsrn. 
(2) Major life activities. Functions 

such as carlng for one's self, pe r fom-  
Ing manual tasks, walklng. seelng. 
henrlng. speaklng, breathing, learning. 
and worklng. 

( 3 )  I f u  a record of such an  fmpair- 
incnl. Has n hlstory of, or has  been 
nllsclasslflcd as having, a mental or  
physlcal Imp~i rmen t  t h a t  substantial- 
ly Ilrnlts one or more maJor llfe nctlvl- 
tlcs. 

(4) Is regarded as having a n  impair- 
menl. Has: (1)  A physlcal o r  mental im- 
pnlrrnent thnt  does not substantlally 
Hmit major life activities but is treated 
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... . - - 
by a reclplent or DoD Component as 
constituting such a llmitatlon: 

(11) A physlcal or  a mental lmpair- 
ment tha t  substantlally limits major 
llfe activltles only as a result of the  at- 
tltudes of others toward such Impair- 
ment: or 

(111) None of the  impairments de- 
fined above, but is treated by a reclpi- 
ent  or  DoD Component as having such 
nn impalrment. 

(d l  IIhloric properties. Those prop- 
ertles listed or ellglble for llstlng in 
tile Natlonal Register of Hlstorlc 
Places. 

te)  Include: such as. Not all t he  pos- 
slble Items are covered, whether llkc 
or unlike the  ones named. 

(1) Qualified handicapped person A 
handlcapped person who: 

(1) Wlth respect to employment, can 
perform the  essentlal functions of the  
job in questlon with reasonable accom- 
modatlon. 

(2)  With respect to servlces, meets 
the essentlal eligibility requirements 
for recelving the servlces In question. 

(g) Recipienf. Any state or polltlcal 
subdlvlslon or lnstrumentallty therrof. 
any publlc or prlvate agency. lnstrtu- 
tlon, organlzatlon, or other entlty, or 
any person tha t  recelves Federal f I -  
nanclnl w l s t ance  dlrectly or through 
another reclplent, lncludlnn any KUC-  
cessor, nsslgnce, or transferee of n re- 
clplent. but not the ultlmntc beneflcl- 
ary of the  assistance. The tern1 In- 
cludes persom and entltles applylng to 
be recipients. 

( h )  Substantial impain11enL A slg- 
niflcant loss of the lntegrlty of fln- 
lshed materlals, deslgn quallty. or spe- 
clal character resultlng from a pcrmn- 
nent alteration. 

866.4 I'olicy. 
I t  Is DoD pollcy thnt  no quallfled 

handlcapped person shall be subjected 
to dlscrimlnatlon on the  bnqls of hand- 
lcnp under any progrnrll or nctlvlty 
tha t  rccelvcs or beneflts from Fcdcrnl 
financlnl w l s t ance  disbursed by n 
DoD Component or under nny Federnl 
program or actlvlty thnt  Is conducted 
by a DoD Component. Ciuldellncs for 
determlnlng actlons thnt  dlscrimlnntc 
agalnst llandlcapped persons arc prc- 
scrlbed In 5 56.8. 

( a )  The  Assistant Secretary of De- 
fense (Manpower, Reserve Ufairs, and 
Logistics) (ASD(MRAhL)), or  deslu- 
nee, shall monltor compllance wlth 
thls part. In dlscharglng this responsl- 
blllty. 1he ASD(MRA&L). or  dcsl~r~i .e.  
shall: 

(1) Coordinate efforts of DoD Corn- 
ponelils to enforce this part. 

(2)  Assist in the dcvelopmer~t of 
stantl:~rds and proccdurcs promtllgatcd 
pursrlnnt to f 56.9. 

(3 )  Perform the responslbllltlcs as- 
signrti to  the ASD(MRA&L) In 5 56.8, 
9. an(\  10. 

(4) Otherwise a s l s t  DoD Compo- 
nent:; in Implementing thls part. 

(b)  The  Heads of DoD Componenh 
shall comply with thls part. In dls- 
char1:lng this responslblllty, they 
shall: 

(1) Designate n pollcy-level offlclal 
to ensure compliance wlth thls part re- 
celvc. and investlgate cornplalnls flled 
undrr thls part and othenvlse mnnnge 

Offlco of the Secretary of Defense $56.7 

DoD Cornuotlcnt responslbllltlcs under asslgncd Report Control Syrnbol DD- 
tills pnrt. M(AFt)1597. 

(2)  Notify the ASD(MRA&L). or  des- (c)  The  recordkeeping requlrerncnts 
Ignce, of the nnme, posltlon. location, contained In 66.9(~)(2).  have been np- 
nrld telephone number of Persons sc- proved by the Offlce of Mnnancment lcctcd by tllem to be ~ o l l c ~ - l e v c l  off!- and ljuduct (OMB) under 44 U.S.C. 
clnls wlthln 15 cnlcndnr dnys of such n Ctlapter 35 nntl beell kq.qlgrlcd ~clectlon.  

( 3 )  I.ssuc guldellncs ~ u r s u n n t  to OMB No. 0704-0102. 
5 50.9. # 56.7 I'ro~rarna nnd srllvltira su11Jcct to (4)  Cooperate fully wltll the thin pnrt. ASD(MRA&L), or designee. In tha t  of- 
flclnl's pcrformnnce of the responslbll- ( a )  This part npplles to all DoD 
Itlcs ~ s s l ~ n e d  hercln. lncludlnn fur-  Components nnti reclplents of Fcdcrnl - - ~ -  

nlshlng to the ASD(MRA&L), or  des- fh'~anclal assistance disbursed by a 
Iunee. In n tlmely fnshlon any request- DoD Component Insofar as the  pro- 
ctl rcporLq nnd Informntlon. grams nnd nctlvltlcs of the  DoD Com- 

(5 )  Asslnn sufflclent personnel to Im- ponent-s nnd rcclplenLq nffcct hnndl- 
plrmcr~t nr~d to crlsure cffrctlve en- cnpped Pcrsotls In the Unltctl Stntcs. 
forcement of thls pnrt. Exlstlllg programs and nctlvltlcs thnt  

are asslsted or conducted by R DoD 
# 56.6 Informotion rcc~ulrcrnentn. Component and tha t  a rc  subject to 

( a )  Ench DoD Component shrill this part  but do not  nurxnr In unrn- 
ninlntnln a log of nll cornplnlnlv tha t  ~ r n p l l  (b) Or (c)  of this ~ i i t ~ o n ,  A ~ ~ C O V -  

nrc flled wl t l~  It or I t s  reclplcnts under ered even tilough not Ilstcd. DoD 
thls part. The  log shall contnln the Components must report new pro- 
complnlnnnt's name (last name, flrst. grams nnd actlvltles t ha t  nrc subJect 
rind mlddle Inltlnl) and nddress (street to thls part to the  ASD (MRA&L). or  
nddress, city. state, and zlp code), the  deslgnce, wlthin 15 calendar dnys of 
reclplcnt's nnmc (I f  thls refers to a their creatlon or fundlng. 
Person, last name. first. and mlddle (b)  Federal flnanclal arslstance pro- 
Inltlal) and address (street address, grams subject to thls part Include: (1)  
city. state. and zip code). the  nature of Tltle 32, United States Code. Sections 
the cornplnlnt. and the  current status 101-716 (1976 and Supp. I11 1979): the  
of the c o m ~ l a l n t  Investlgatlon or reso- Army and Air National Guard. 
lutlon. Each (2) Tltle 40, U.S. Code, sections 483. a nnrratlve rep0rt On 484, and 512 (1976); tltle 49, U.S. Code. 
complnlnts by the sectlons 1101 and 1107 (1976); nnd tltle 
ASD(MRA&L)- Or  10, U.S. Codc, sectlons 2541. 2544. 

l 5  Jnnunry l5 yeor. 2571. 2576. 2662. 7308. 7541. 7542. 7645. 
'rh1s reporting requlrement has been 7546, and 7547 (1976 Supp. IV 
nss'gned DD- 1980): Varlous programs lnvolvlng the M(SA)1596. 

( b )  Ench DoD Component shall loan or other dlsposltlon of surplus. 

sr~bmlt  n llnrratlve report by memo- Obsolete' Or unclaimed 
(3)  Tltle 10 U.S. Code, sectlons 4307- rnndurn the ASD(MRAdcL)' Or des- 4311 (1976). and the  anrlunl Depart- Ignee, whenever, pursuant to enclo- 

sure 4 of this dlrectlve, the DoD Corn. Defense Appropriations Act: 
ponent notlfics nn applicant or reclpl- Nat'Onnl for  the  PromOtlon 
en1 that  noncompllance wlth this part Practice. 
Is Indicated. The  report shall Include ( 4 )  Secretary Of the Navy Instruc- 
the  reclplent's name (if this refers t~ a tion 5720.19E, "Navy Science Cruiser 
person. last name. flrst, and mlddle hogram,"  February 24. 1977. 
Inltlal) nnd nddress (street address, (5) Title 10 U.S. Code. sectlon 9441 
clty. stnte. and zlp code). the date (1970 nnd SUPP. IV 1980): Clvll Alr 
(YYMMDD) and nature of the flnd- Patrol. 
ing. and the name of the applicable (6 )  Title 41 U.S. Code. sections 501- 
fcdernlly asslsted Program or actlvlty. 509 (Supp. I11 1979): Federal grants 
Thls reporting requlrement ha% been and cooperntive ngreements. 

165 



(7 )  Tltle 33 U.S. Code. sectlon 426 
I (1976 and Supp. I11 1979): Army Corps 

of Englneers partlcipatlon In coopera- 
I tlve Investlgatlons and studies con- 

ccrnlng t h e  eroslon of shores  of coast- 
I al and lake uraters. 
I ( 8 )  Tltle 33 U.S. Code. sections 426e- 

42611 (1916): Army Corps of Engineers 
I arslstance In the  construction of works 

for t h e  rcstorntlon and protectlon of 
I 

shores. 
( 9 )  Tltle 16 U.S. Code, sectlon 460d 

(1976): Constructlon ~ n d  operation of 
r)ubllc pnrk and recrc*atlonal facllltles 
In water resourcc development 
l~rolccts  under t h e  admlnlstratlve lu -  
rlsdlctlon of the  Department  of t h e  
Army. 

(10)  Tltle 33 U.S. Code. section 701c- 
3 (1976): Payment  t o  s tates  of lense re- 
cclpts from lands acquired by t h e  
Urilted States  for flood control,  navl- 
gntlon. and allled purposes. 

( 1  1)  Tltle 33 U.S. Code. sections 558c 
arid 102d-1 (1916); title 10. U.S. Code. 
schctlons 2668 and 2669 (1976); ti t le 43. 
U.S. Code. sectlon 961 (1976); a n d  tltle 
40. U.S. Code. sectlon 319 (1976): 
Gran ts  of easements without conslder- 
atlon, or a t  a nominal o r  reduced con-  
slderatlon. on  land under t h e  control 
of t h e  Department  of t h e  Army a t  
water resource development projects. 

(12) Title 33 U.S. Code. sectlons 540 
and 571 (1976): Army Corps of Engl- 
neers assfstance In t h e  constructlon of 
small boat harbor  projects. 

(13) Tltle 33 U.S. Code. sectlon 701s 
(1976): Emergency bank protection 
works constructed by t h e  Army Corps 
of Engineers for protection of high-  
nays. brldge approaches, and  public 
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works. 
(14) Tltle 33 U.S. Code, sectlon 633 

(1976): Army Corps of Engineers con-  
tracts for t h e  protection, alteratlon. 
reconstructlon, relocatlon, or replace- 
nlerlt of structures and facllltles. 

(15) Tltle 50 U.S. Code, section 453 
(1976): Defense Logistics Agency loans 
of Industrlal equlpmei;lt t o  educational 
Iristltutlons (Tools fo r  Schools). 

(16) Tltle 33 U.S. Code, sectlon 610 
( 1976): Provlslon of speclallzed servlces 
or tcct~nlcal  lnformatlon by t h e  Army 
Corps of Englneers to s t a t e  a n d  local 
~ o v e r n n l e n t s  for t h e  control of aquat lc  
plant growths In rlvers, harbors. a n d  
allled waters. 

(17) Tl t lc  42 U.S. Code. section 
1962d-16 (1976): Provlslon of speclal- 
lzed servlccs by t h e  Army Corps of En- 
gineers t o  any s ta te  for  t h e  prepara- 
tlon of comprehensive plans for drain- 
age basins located wlthln t h e  bound- 
aries of snld state. 

(18) Tl t lc  33 U.S. Code. sectlon 603a 
(1916): Provlslon of speclnllzed services 
by t h e  Army Corps of Enulnccrs to  Im- 
prove chnnnels for  nnvlgntlon. 

(19) Tl t le  33 U.S. Codc. sectlon 701g 
(1976): Provlslon of speclnllzed servlces 
by t h e  Arniy Corps of Englrieers to 
reduce floocl damage. 

(20) Tl t le  24 U.S. Codc. sectlons 44c 
and 47 (1976): Unltcd S t n t r s  Soldiers' 
and  Alrmen's Home. 

(21) Tltle 10 U.S. Code. Chapte r  55, 
as Implemented by DoD 6010.8-R, "Ci- 
vllian Heal th and  Medlcal Program of 
t h e  Unlformed Servlces (CHAMPUS)," 
January  10. 1977. 

(c )  All programs and  actlvltles con- 
ducted by t h e  Departrnent of Defense 
t h a t  affect handlcapped persons In the 
Unlted S ta tes  a r e  subject to  tills part. 
T h e y  Include: 

(1) Promulgation of rules arid regu- 
latlons for  publlc comment  In a 
manner  t h a t  grants  hnndlcapped per- 
sons a reasonable opportunlty for such 
comment (such as by mnklng cassette 
recordtngs of proposed rules). 

( 2 )  Public meetlngs. conferences, or 
seminars sponsored or  conducted by rC 
DoD Component bu t  held In nongov- 
ernmental bulldlngs. 

(3 )  Public meetlngs. conferences, or 
seminars sponsored o r  conducted by a 
DoD Component o r  by n non-DoD or- 
ganlzatlon hut  held in-n DoD building. 

(4 )  Open houses, menlorlet servlces, 
tours, o r  o ther  cercmonles held on  or 
In DoD property. 

(5)  Military museums. 
(6 )  Hlstorlc vessels. 
(7 )  HLstorlc bulldlngs and properties 

malntalned by a DoD Component and 
properties designated as hlstorlc under 
a s ta tu te  of t h e  approprlate s tate  or 
local gover~imental body. 

(8 )  Schools operated by t h e  Depart- 
ment  of Defense wlthln t h e  United 
St.ates pursunnt to  sectlon 6 of Pub. L. 
81-874, Tltle 20, U.S. Code, sectlon 241 
(1978). 

Office of  the  Secretary of Defense $ 56.8 

5 56.8 (;uldellnen for tlcternilning din- 
criminntory pruclicen. 

( a )  Gencrtll prohibiliotls against  dis- 
crimination. ( 1 ) No qilnllfled hnndl- 
capped person shal l ,  on t h e  bhsls of 
handlcnp, be excluded from pnrtlclpa- 
tion In, be denled the beneflt of, or 
otherwlsc b e  subjected t o  dlscrlmlnn- 
tlon undcr nny prournm or nctlvlty 
tha t  Is coriductccl by the Depnrtmcnt  
of Dcfrnsc or t h n t  rccclves or bcneflki 
from Federnl flnanclnl nsslstnnce dls- 
bursed by t h e  Department of Defense. 

(2)  A rccl~)lent  o r  DoD Component 
may not ,  cllrectly o r  through contrnc- 
tunl. I I C ~ ~ I S I I I K .  o r  other  n r r n n ~ c m e n t s .  
on t h e  bnsls of Ilntidlcnp: 

( 1 )  Provldc dlffcrcnt or scpnrnte aid, 
beneflts, o r  servlces to hnntllcnpped 
persons thnn  Is provlded to o thers  
unless such  actlon Is necessary to  pro- 
vide quallfled handlcapped persons 
wlth ald. beneflts.  o r  scrvlces t h a t  a r e  
equal to  those provlded to others; 

(11) Deny n quallfled handlcapped 
person t h e  opportunlty to  pnrtlcipate 
in or berieflt f rom t h e  ald, beneflt, o r  
service; 

(ill) Afford a qunllflcd handlcnppcd 
Person a n  opportunlty to  pnrtlclpnte 
in or berleflt from t h e  nld, beneflt, o r  
servlce t l ~ n t  Is not  equal to  t h n t  nfford- 
ed others; 

(Iv) Provldc a quallfled hntidlcappcd 
person wlth a n  ald. beneflt, or servlce 
tha t  Is not  ~s effective as  t h a t  afford- 
ed t o  others; or 

(v) Otherwlse llmlt a quallfled 
handlcapped person In the  enjoyment 
of any  r l sh t ,  prlvllege, advantage. o r  
opportunlty granted to others  recelv- 
ing t h e  nld, beneflt ,  or scrvlce. 

(3) A rcclplcnt o r  DoD Component 
may not  deny a quallflcd handlcapped 
person t h e  opportunlty to  partlclpate 
in programs or actlvltles t h a t  a r e  no t  
separate o r  dlfferent from regular pro- 
grams or nctlvltles, even If such sepa- 
rate o r  dlfferent programs and actlvl- 
ties a re  permlsslble under paragraph 
(a)(2)(1) of thls  sectlon. 

(4) A reclplent o r  DoD Component 
may no t  provldc nsslstance t o  a n  
agency, orgnnlzntlon, or person t h a t  
discrlrnlnatcs on  t h e  bask of handlcap 
In provldlng any nld, beneflt, or servlce 
to beneflclarles of t h e  reclplent's pro- 
gram or actlvlty. 

( 5 )  A rcclplcnt of DoD Component 
may not  deny, on t h e  basls of hnndl- 
cap. a cluallfled hnndlcapped person 
t h e  opportunl ty t o  pnrtlclpnte as n 
membcr of  plnnnlng o r  advlsory 
boards. ( 8 )  A reclplent o r  DoD Component 

may no t  use, dlrectly o r  th rough  con- 
trnctunl o r  o ther  arrangements ,  crlte- 
rln o r  rnethods of ndmlnlstrntlon thnt: 

(.I) Subject  quallfled handlcnppcd 
persons t o  dlscrlmlnntlon on t h e  bnsls 
of haridlcnp; 

(11) I3cfcnt o r  substantlally Impnlr 
accoml)llshmcnt of t h e  objectlvcs of 
t h e  rcclplent's o r  DoD Comporlcnt's 
program or  actlvlty wltll respect to 
handlcnl)pcd persons; o r  

(111) P r r p e t r ~ n t c  dlscrtmlnntlorl by an-  
o ther  rcdp len t  I f  both rcclplents a re  
subject to  common admlnlstratlve con- 
trol o r  a r e  agencles of t h e  same state. 

(7 )  I n  dctermlning t h e  s l te  o r  loca- 
tlon of  n fnclllty, n reclplent o r  DoD 
Component may no t  mnke selectlons 
tha t :  

(1)  Exclude handicapped persons 
from, deny them t h e  beneflts of, o r  
othcrwlse subject t h e m  t o  dlscrlmlnn- 
tlon under  a n y  program or actlvlty 
t h a t  rccelves o r  beneflts from Federal 
flnnnclnl assistance: or 

(11) Defea t  o r  substnntlally Impnlr. 
wlth respect t o  handlcapped persons. 
t h e  accompllshrnent of t h e  objectlvcs 
of t h e  program or  actlvlty. 

(8 )  Reclplents and DoD Components 
shal l  admlnlster programs nnd nctlvl- 
tles In t h e  most lntegratcd settlng ap- 
proprlate to  t h e  needs of quallfled 
handlcnpped persons. 

(9 )  Reclplents and  DoD Components 
shall take approprlate  s teps t o  mnke 
communlcatlons wlth thelr  nppl1carit.s. 
employees, and  beneflclarles nvallnble 
t o  persons wlth lmpalred vislon and  
hearlng. 

(10) T h k  sectlon may no t  be Inter- 
preted t o  prohlblt t h e  exclusion of: 

(1) Persons who a r e  no t  handlcnpped 
f rom beneilts, progrnms, and  actlvltles 
Ilmlted by Federal s t a t u t e  o r  Execu- 
tlve order  to  handicapped persons; o r  

(11) O n e  c l m  of hnndlcapped per- 
sons from a program or  actlvlty Ilmlt- 
ed by Federal s ta tu te  o r  Executlvc 
order  t o  a dlifcrent clnss of hnndl- 
capped persons. 



(11) Rcclplents and DoD CornPo- 
ricnts shall take appropriate steps to 
ensure tha t  no handlcapped lndlvldual 

I Is derlled the beneflts of, excluded 
froni partlclpntlon In. or otherwise 
subjected to dlscrlmlnatlon under any 
program or actlvlty receiving or bene- 
fltlng from Federal flnanclal assist- 
ance disbursed by the Department of 
Defense or under any program or nc- 

I tlvlty conducted by the Department of 
I Defense because of t he  absence of 

nuxlllary alds. such as certlfled slgn- 
language Interpreters, telecommunlca- 
tlon devlses (TDDs), or other tele- 
phonic devlces for lndlvlduals wlth im- 
palred sensory. manual, or  speaklng 
skllls. 

I ( b )  Prohibitions against employment 
dfscrimtnation by recipfenls. (1)  No 

I quallfled handicapped person shall. on 
the bask of handlcap, be subjected to 
dlscrlmlnatlon In employment under 
any program or actlvlty tha t  recelves 
or beneflts from Federal flnanclal as- 

I slstance dkbursed by the  Department 
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(3)  A reclplrnt mny not ~~nr t lc lpntc  
In a contractunl or other rclntlonshlp 
tha t  subjects quallfled handlcn~pecf 
nppllcnnts or emplo)*ecs to tllscrln~lnn- 
tlon prolilblted by this section. Includ- 
Ing relatlonslilps wlth employment 
and referral agencles. labor unlons, or- 
ganlzntlons provldlng or ndmlnlsterlng 
frlngc beneflts to employees of the  rc- 
clplent. and orgnnl?.atloris provldlng 
tralnlng and apprentlceshlp progranls. 

(4) A reclplent shall make rcasonn- 
ble accommodntlon to the known 
physlcal or mental llmltations of nn 
otherwise quallfled handlcnpped appll- 
cant or employee unless the reclplent 
can demonstrate t ha t  the accommocla- 
tlon would Impose an  undue hardshlp 
on the operatlon of Its progrnm. Ren- 
sonable accornmodatlon Includes pro- 
vldlng ramps, accesslble restrooms. 
drlnklng fountalns. Interpreters for 
deaf employees, readers for bllnd em- 
ployees, arnpllfled telephones. TDDs 
such as Teletypewriters or Telephone 
Writers (TITS), and tactllc s l m s  on 

of Defense. elevators. 
(2) The prohibition against discriml- (5 )  A recipient may not use employ- 

I n  to the ment tests or criterla that  dlscrlmlnnte 
followlng: 

t 
agalnst handlcapped persons. nnd 

( 1 )  Recrultment, advertising. and shall ensure that employment tests 
processing of applications for  employ- are adapted for  use by persons who i 
rnent. 

( I 1  ) Hlrlng, upgrading, promotion. 
award of tenure, demotion, transfer. 
layoff. termination, right of return 
from layoff, and rehlrlng. 

(111) Rates of pay or any other form 
of compensatlon and changes in com- 
pensation. 

( l v )  Job assignments, job clessiflca- 
tlorls, organlzatlonal structures, posl- 
tlon descriptlons, llnes of progresslon. 
and senlority lists. 

tv) Leaves of absence, slck leave, or 
any other leave. 

(vi) Fringe benefits avallable by 
vlrtue of employment, whether or not 
admlnlstered by the  recipient. 

(vll) Selection and flnanclal support 
for training, including apprentlceshlp. 
professional meetings, conferences and 
other related actlvltles, and selection 
for leaves of absence for training. 

(vlll) Programs and actlvltles spon- 
sored by the  employer, Includhg social 
and recreatlonal programs. 

(Ix) Any other term, condltlon, or 
prlvllege of employment. 

have handicaps tha t  lmpalr sensory, 
manual. or speaklng skllls. 

(6) A reclplent may tiot conduct a 
preemployment medlcnl examlnatlon 
or make a preemployment lnqulry 
about whether an appllcant Is a handl- 
capped person or about the  nature or 
severlty of a handlcnp. A reclplent 
may make. however. a preemployment 
lnqulry Into an  appllcant's nblllty to 
perform Job-related functlons. 
(7) When a reclplent Is taklng reme- 

dlal action to correct t he  effects of 
past dlscrlmlnatlon or ls taklng volun- 
tary action to overcome the  effects of 
condltlons tha t  have resulted Ln ilmlt- 
ed particlpatlon by handlcapped per- 
sons In I t s  federally asslsted program 
or actlvlty, the  reclplent may invite 
appllcants for employment to indlcate 
whether and to  what extent they nre 
handlcapped lf: 

(1) T h e  reclplent makes clear to  the 
appllcants t ha t  the lnformatlon Is ln- 
tended for use solely In connectlon 
wlth its remedlal actlon obllgatlons or 
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Its voluntnry nffirrnntlvc nctlon ef- 
forts. 

(11)  The  reclplcnt mnkes clear to the 
nppllcnnts thnt the lnforrnatlon Is 
belnu requested on n voluntnry bnsls. 
thnt  It wlll be kept confldentlal as pro- 
vlded In paragrnptl (b)(Q) In thls sec- 
tlon. tha t  refusnl to  provlde It wlll not 
~ u b j e c t  the  nppllcnnts to nny ndverse 
trentmcnt, nnd thnt  It wlll bc used 
only In accordance wlth thls part. 

(8 )  Nothlng In thls section shall pro- 
hlblt a reclplent from condltlonlng an  
offer of employment on the results of 
a medlcnl exnmlnntlon conducted 
prlor to the  employee's entrance on 
duty If: 

( 1 )  All enterlng employees are sub- 
lcctcd to such an exnmlnntlon, regard- 
less of handlcap. 

( 1 1 )  'I'he results of such an examlna- 
tlon are used only In accordnnce wlth 
th1.s pnrt whlch prolilblts dlscrlmlna- 
tlosl auninst n qunllfled handlcn~ped . - 
person on the  bnsls of handlcap. 

(0)  Informatlon obtained under thls 
sectlon concerning the medical condl- 
tlon or hlstory of appllcants shall be 
collected and malntalned on separate 
forms that  shall be nccorded conflden- 
tlnllty as medlcnl records, except thnt: 

( 1 )  Supervisors and managers may be 
Informed about restrlctlons on the  
work or duties of handlcapped persons 
and about necessary accornmodatlons. 

(11)  Flrst old and safety personnel 
mny be Informed, when approprlate, I f  
a handlcapplng condltlon mlght re- 
quire emergency treatment. 

(111) Government offlclals Invcstigat- 
ing compllancc wlth sectlon 504, Pub. 
L. 03-112. and thls part shall be pro- 
vlded relevant lnformatlon upon re- 
quest. 

(c)  Program accessibilfty-(1) Gener- 
a l  requirements. No quallfled handl- 
capped person shall, because a reclpl- 
ent's or DoD Component's facllltles 
are Inaccessible to or not  usable by 
handlcapped persons, be denled the  
beneflts of ,  be excluded from partlcl- 
patlon In, or  otherwise be subjected to 
dlscrlmlnatlon under any program or 
actlvlty tha t  receives or beneflts from 
Federal flnanclal assistance disbursed 
by the  Department of Defense or 
under any program or actlvlty con- 
ducted by the  Department of Defense. 

(2)  Existing facilitfes. ( 1 )  A reclplent 
or DoD Component shall operate each 
progrnm or actlvlty so tha t  the  pro- 
gram or nctlvlty, when vlcwed In Ib 
entirety, Is rcndlly accemlblc to and 
usable by hnndlcnpped persons. Thls 
does not  necessarlly requlre a reclplent 
or DoD Component to make each of 
I t s  exlstlng facllltlcs or every pnrt of 
nn exlstlng fnclllty accessible to and 
usable by handlcapped persons. For 
guldance In determlnlng the  acceaslbll- 
lty of facllltles, see Chapter 18 of DoD 
4270.1-M, "Department of Defense 
Construction Crlterla Mnnual," June 
1. 1078, and Department of the Army. 
Offlce of the  Chlef of Engineers. 
Manual EM 1110-1-103. "Deslgn for 
the Physlcnlly Hnndlcappcd." October 
15. 1070. Inqulrles on speclflc ncccssl- 
blllty deslgn problems may be ad- 
dressed to the  ASD (MRA&L), or  des- ,--.. Ignee. 

(11) When structural changes are 
necessary to make programs or actlvl- 
tles in exlstlng facllltles accemlble to 
the exent requlred by paragraph ( c ) ( l )  
of this section. 

(A) Such changes shnll be made a8 
soon a s  practicable, but not Inter tllnn 
3 years after the  cffectlve date of thle 
part however. If the  progrnm or actlvl- 
ty Is a particular mode of transporta- 
tion (such as a subway station) t ha t  
can be made accesslble only through 
cxtraordlnarlly expcnslve structural 
changes to, or replncement of, exlstlng 
faclllties and If other accessible modes 
of transportation are avallnble, the 
DoD Component concerr~cd may 
extend thls perlod of time. Thls exten- 
slon shall be for a reasonable and dcf1- 
nlte perlod, whlch shall be determlned 
after consultatlon wlth the  
ASD(MRA&L), or  designee. 
(B) T h e  reclpient or  DoD Compo- 

nent shall develop, wlth the assistance 
of Interested persons or organlzatlons 
and within a period to be establlshed 
in each DoD Component's guldellnes. 
a transition plan setting forth the  
steps necessary to complete such 
changes. 

(C) The  reclplent o r  DoD Compo- 
nent shall make a copy of the tranai- 
tlon plan available for publlc inspec- 
tlon. At a minlmum, the  plan shall: 

(1) Identlfy physical obstacles In the  
reclplent's or DoD Component's faclli- 





would Iml,ose a n  undue hardshlp on  
the  operntion of I t s  program. 

( 2 )  Reasonable accomrnodatlon In- 
cludes t h e  followfng: 

( 1 )  Making facllltles used by employ- 
ITS rendily acccsslble t o  and usable by 
linrldlcnp~)c!d persons. 

( t i )  Job  restructuring; part-time or  
~nodlf lc~d .sork schedules; acqulsltlon 
c)r motliflcntlon of equipment or de- 
vices, sucli as telecommunlcatlon or  
other  telephonic Instruments; t h e  pro- 
tlslon of readers o r  certlfled slgn-lan- 
gunge interpreters; and  similar ac- 
[Ions. 

( 3 )  111 determlnlng whether  a n  ac- 
commodation would impose a n  utidue 
liardshlp on t h e  operntlon of a reclpl- 
rn t ' s  or DoD Component's progrnm, 
t h r  ASD(MRABL1, o r  deslgnee, shal l  
consider t h e  lollowlng factors. s t  a 
ml~llmurn: 

( I )  T h e  overall slze of t h e  reclplc~it 's 
or [)OD Component's program or nctlv- 
Ity. such ns t h e  nurnber of employees. 
numbrr  nnd type 01 fncllltles, and  size 
01 budget. 

( I i )  Thc  slze of t h e  reclplent's or 
DoD Cor~lponent 's operatlons. Includ- 
irig t h e  composition and  s tructure of 
t h e  recljjlent's o r  DoD Componcnt's 
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uorklorcc. 
(111) TIlc na ture  and  cost of t h e  ac- 

con~modatlon needed. 
( 4 )  A reclplent o r  DoD Component 

may not deny a n y  employment oppor- 
tunlty to  a qualified handlcapped cm- 
ployee or appllcant fo r  employment If 
t he  bask for t h e  denial Is t h e  need to 
make rrasonable accommodation to 
t h e  pllysical o r  mental  limitations of 
the  employee o r  applicant. 

from t h e  ASD(MRA&L). o r  drslgnccb. 
before Issulng them. I'rlor to ttlclr Is- 
suance, t h e  ASD(MRA&L), o r  desig- 
nee. shnll submlt  sup~>lcrncntary 
guldcllnrs prepnred pursun~l t  to  pnrn- 
grnph (n) (  1) of thls sect1011 to t h e  Co. 
ordlnatlon nnd Revlcw Sectlon. Clvll 
Rights  Dlvlslon. Depnr tmrni  of Jus-  
tlcc, for rrvlew nnd npprovnl. T o  t h e  
extent  t h n t  supplementnry ~ t ~ l d e l l n c ~ s  
Issued by DoD Cornpo~icnts  deal wlth 
t h e  employment of clvlllnns In pro- 
grams and actlvltles subject to this  
par t  t h e  ASD(MRA&L), o r  deslgnee. 
shall also obtaln t h e  npprovnl of t h e  
Equal Employment Opportilnlty Com- 
mlsslon (EEOC)  In nccordnnce wllli 
Executlve Order  12067. 

(2) T h e  ASD(MRA&L), or dcslgnrc. 
and DoD Components shall ensure 
t h n t  thelr  supplementnry ~ u l d c l l n e s  
conform to t h e  requlrements of th l s  
par t  and t h n t  they provldc: 

(1)  A descr1ptl011 of t h e  types of pro- 
grnms nnd nctlvltlcs covered. 

(11) Examples of prol~lbltetl  prnctlcrs 
likely to  nrlse wlth respect to  those 
types of programs and nctlvltlcs. 

(111) A llst of the  dntn collection nnd 
reporting requlrements of t h e  rrcii)l- 
ents. 

(Iv) Procedures for proccsslng nnd 
invcstlgnting complalnts. 

(v)  Procedures for  hearings t o  deter- 
mlne compliance by reclplents wlth 
this part.  

(vl) Requirements o r  s u ~ g c s t l o n s  lor  
afflrmntivc ac t lo~i  on behalf of qunll- 
fled handlcnpped persons. 

tvii) Reaulrements  for t h e  dlsseml- 
natlon of program and complnlnt In- 
formation to t h e  publlc. 

B56.9 Ensuring compliance with thle part (vlll) A descrlptlon of t h e  form Of 

i n  Federal financial ascrietance pro- t h e  assurances t h a t  must  be executed 
grams and activities. pursuant  to  paragraph ( b )  of th l s  sec- 

( a )  Supplementary guidelines issued 
by  DoD Components. (1) Whenever 
necessary. DoD Components shall 
publlsh supplementary guldellnes for 
ench type of program or  actlvlty to  
uh lch  they disburse Federal flnnnclal 
~ r s l s t n n c e  wlthln 120 days of t h e  effec- 
tlve da te  of thls  par t  o r  of t h e  effec- 
tlve date  of any  subsequent s ta tu te  au- 
thorlzlna Federal flnanclal S S k t a n c e  

tlon, and sample assurances. 
(1x1 Requlrements concerning t h e  

frequency and nature of postapprwal  
reviews conducted pursunnt t o  pnrn- 
grnph ( h )  of thls sectlon. 

tx )  A period of tlmc, provldcd for by 
$ 56.8(~)(2)(11)(B), for t h e  development 
of a trnnsltlon plan t h n t  sets ou t  t h e  
s teps necessary to  complete structrlral 
changes t h a t  mlght  be required by 

to a new type of program o r  activity. 0 56.8(c). 
DoD Components shall obtain approv- ( X I )  T h e  mnxlmum perlod of tlmc 
a1 of these supplementary guidelines t h a t  may be allowed for extenslons 
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thn t  mlght  be grnntcd pursunnt  to  
P 50.8(~)(2)(11). 

(xll) An nppcndlx t h a t  contalns a llst 
of ldentlfled programs and actlvltles of 
t h c  type covered by t h e  supplementa- 
ry guldellneu, lncludlng tlic names of 
t h c  proRrams and  actlvltles a n d  t h e  
nuthorlzlng stntutc, rcgulntlon. o r  dl- 
rcctlve f o r  cnch program and  actlvlty. 

(xlll) RcqulremcnLri for  t h e  reclplcnt 
to  d e s i ~ n a t e  a responslble offlclnl to  
coordlnatc the lmplcmentntlon of sup- 
plementary guldellnes. 

(xlv) Requlrernents for  a n y  o ther  ac- 
t lor~s o r  procedures necessary to  Imple- 
ment  thls  part. 

(3)  When the head of n DoD Compo- 
nen t  determines t h n t  I t  would n o t  be 
npproprlnte to Include on  or  more of 
t h c  provlslons described In paragraph 
(n) (2)  of thls sectlon. In t h e  supple- 
mcntnry guldellnes of t h n t  DoD Com- 
ponent o r  thnt It 1.9 no t  necessary to 
lss i~e such  ~uldc l lncs  nt nll, t h e  ren- 
sons for  s ~ ~ c h  determlnatloti  shnll be 
s tated In wrltlrig and  submitted to t h e  
ASD(MRA&L), o r  deslgnce, for  review 
and  npprovnl. Once t h n t  determlna- 
tlon Is npprovcd, t h e  DoD Component 
shnll ~ n n k c  It nvallnble to t h e  publlc 
upon request.  

( 4 )  T h e  hends of DoD Components. 
o r  deslgnecs, shall be responsible for 
keeplng t h e  supplementary guldellnes 
cur ren t  and  accurate. When  a DoD 
Component  determines t h a t  a pro- 
R ~ R I I I  o r  nctlvlty should be added to or 
deleted f rom the guldellnes. t h e  DoD 
Component shall notlly t h e  
ASD(MRA&L), o r  deslgnee, In wrltlng. 

( b )  Required assurances. (1) DoD 
Components shnll requlre all reclpl- 
e n b  to fllc wrlttcrl assurances t h a t  
thclr  programs o r  actlvltles wlll be 
conducted In accordnnce wlth this pnrt 
and supplementary guldellnes promul- 
gnted by DoD Components. If a reclpi- 
c n t  falls to  provlde a n  assurance t h a t  
confornls to  the requirements of thls 
sectlon. t h e  DoD Component shal l  a t -  
t empt  t o  effect compllanee pursunnt 
t o  pnrngrnphs (1) through ( h )  of thls 
scctlon, provldcd thn t  I f  asslstance Is 
due and  payable t o  t h e  reciplcnt based 
on  nn nppllcntlon approved prlor to  
t h e  cffectlve dnte of thls par t  t h e  DoD 
Component shnll contlnue t h e  asslst- 
nnce whlle nny procecdlngs requlred 

by p n r n n r a ~ h s  ( n )  th rough  (v)  of thls  
sectlon, i r e  pending. 

(2 )  DoD C o m ~ o n e n t s  shnll advlee 
each rcclplent of t h e  requlred ele- 
ments  of t h e  assurnnce and,  wlth re- 
spect t o  ench progrnm or  actlvlty, 01 
t h e  ex ten t  t o  whlch those rccelvlng aa- 
slstnnce from reclplents shnll be re- 
qulrcd to  execute slmllar m u r n n c c s .  

(3 )  DoD Componcnt  shnll ensure 
t h n t  each ussurance: 

(11 Obllgates t h e  reclplent to  advlse 
t h e  DoD Component  of a n y  com- 
plaints recelved t h a t  allege dlscrlmlna- 
tlon agnlnst handlcnpped persons. 

(11) Obllgatcs t h e  reclplent t o  collect 
and provlde t h e  Items of lnformntlot~ 
t h n t  t h e  DoD Component  llsta In I t s  
supplementary guldellnes pursuant  t o  
paragraph (a)(2)(111) of tlils sectlon. 

(111) Is  made nppllcable t o  nny Fcdcr- 
a1 flnanclal Rsslstance t h n t  mlght  be 
disbursed by a DoD Componcnt wlth- 
ou t  t h e  submlsqlon of n ticw nppllcn- 
A,-.. 
LIOl l .  

( I v )  Obllgntes t h e  rcclplcnt, when 
t h e  flnanclal asslstance Is In t h e  form 
01 proprerty. f o r  t h e  perlod durlng 
whlch t h e  property Is used under  a II- 
nanclal asslstance ngrcenicnt o r  Is pos- 
sessed by t h e  r e c l ~ ~ l e n t .  

tv) Includes a provlslo~i rccognlzlng 
t h a t  t h e  U.S. Government  has t h e  
r lght  to  seek fudlclal enforcement of 
Sectlon 504 and  thls pnrt.  

(c) SeU-evaluation atid consultalfon 
with trrterestcd persons a n d  organfza- 
lions. (1) DoD Coniponents shal l  rc- 
qulre reclplents to  conduct,  wlthln O 
months  of t h e  effective dnte of thls  
par t  o r  of flrst recelvlng Federal flnan- 
cia1 asslstance disbursed by t h e  Dc- 
pnrtment  of Defense, n self-evnluatlon 
wlth t h e  asststance of Interested per- 
sons, Includlng handlcapped persons 
o r  organlzatlons t h a t  represent them. 
When npproprlate, DoD Componentv 
also shnll requlre reclplents to  consult 
a t  least annual ly wlth such persons. 
T h e  "Departnlent of Health. Educa- 
tlon, and  Welfare Section 504 Tcchnl-  
cal Assistance Itcscrve Dlrectory." 
Aprll 1880, shnll be corlsulted t o  Iden- 
tlfy llkely sources for  consultntlon. 111 
conductlnn I t s  sell-evnluntlon, each re- ~ ~ 

clpient shall: 
( 1 )  Evaluate t h e  effects  of I t s  pollclcs 

and prnctlccs wltll respect to  I t s  com- 
pllnnce wlth thls pnrt and  t h e  appllca- 
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ble DoD Component's supplementary clude In those mntrrlnls or p~ibllrn- 
uuldellnes. tlons n stntement of the  pollcy de- 

(11)  Modlfy any pollcles t ha t  do not scrlbed In paragraph ( d ) ( l )  of thls sec- 
meet such requlrements. tlon. Thls mny be accomplished by In- 

(111) Take approprlate remedlal steps cludlng approprlate Inserts In exlstlng 
to ellmlnate the dlscrhlnatory effects materlals and publlcntlons or by revls- 
of any such pollcles or  practices. Ing and reprlnthg the materlnls and 

(2) For a t  least 3 years following the  publlcatlons. 
completion of a self-evaluatlon re- (3) Understandable materlnls devel- 
qulred under paragraph ( c ) ( l )  of this oped In accordance wlth thls sectlon 
scctlon. a reclplent shall malntain on shall be provlded to ensure thnt  all 
flle, make available for  publlc Inspec- beneflclarles and employees of the re- 
tlon. and provlde to the clplent understand the Informntlon. In 
ASD(MRA&L), or  designee, upon re- addltlon, reclplents shall dlssemlnnte 
quest: approprlate and comprehcnslve Infor- 

( 1 )  A list of the  Interested persons matlon about formal and Informal 
( l u t  names, flrst names, and mlddle complalnt and appenl procedures, In- 
Inltlals) consulted. cludlng dlrectlons on how and where 

( H )  A descrlptlon of areas examined to file complaints and to appenl DPD 
nnd problems lderitlfled. if any, wlth Component declslons. 
respect to those areas. (e )  Intimfdatfon and i71lerfcrence. 

(111) A descrlptlon of any modlflca- Reclplents and DoD Components shall 
tlori n i ~ d c  and remedlal steps taken. take reasonable fiteps to ensure thnt  

( d )  Dissemination of information. no person Intlmldates, threntenq. co- 
(1)  Wlthin 90 days of the effective erces, or  dlscrlmlnntes ngnlnst arly In- 
date of thls part or of flrst recelvlng dlvldual for the  purpose of rctallntlng 
ns.slstance from the Department of De- against, lnterferlng wlth. or discourag- 
fense and on a continuing bask there- Ing the flling of a complalnt, furnish- 
after. each reclplent shall notlfy bene- Ing of Information, or nsslstlllg or par- 
flclnries and employees of thelr rights ticlpatlng in an Investigation. compli- 
under tlils part and shall take appro- ance review. hearlng, or other actlvlty 
prlate steps to notlfy partlclpants, related to the admlnlstratlon of this 
bcneflciaries, appllcants for employ- part. 
ment and employees, Including those ( I )  StU/ responstbtlities. All DoD 
wlth impalred vlslon or henrlng, and Component de t e rml~ in t lo~~s  of reclpl- 
unlons or professlonal orgmlzatlons ent  compllance wlth this pnrt slinll be 
Involved in collective bargaining or subject to revlews by the  
profcsslonal agreements wlth the  re- ASD(MRABcL1, or designee. When re- 
clplcnt t ha t  the reclplent does not  dis- sponslblllty for npprovlng nppllcntlons 
crlrnlnate on the basis of handlcap In for Fcderal flnanclnl nslstnnce dls- 
vlolatlon of thls part. T h e  notification bursed by a DoD Component Is as- 
shn11 state, when approprlate, t ha t  the slgned to reglonal or area offlccs of 
rcclplcnt does not  dlscrimlnate In ad- the DoD Component, personnel In 
mlttlng or provldlng access to or treat- such offlces shall be deslgnnteci to per- 
Ing or employing persons in I t s  pro- form the  functlons described In pnrn- 
crams and activities. Such notiflcatlon graphs ( h )  and (01 through tw) of thls " -  ~ ~- ~ ~ 

may be accornpllshed by posting no- 
tlces, publlshlng announcements ln 
newspapers and magazines, placing no- 
tices in Its publlcatlons, or distributing 
memoranda or other written cornrnu- 
nlcntlons. 

(2)  If a reclplent publishes o r  uses 
and makes availnble to partlclpants, 
beneficiaries, appllcants for employ- 
ment, or  employees recruitment mate- 
rials or publlcatlons contalning gener- 
al Informatlon about the reclplent's 
programs and activities, I t  shall In- 

sectlon. 
(g) Access to recordr und facilitfes. 

Each reclplent shnll permlt access to 
I t s  premises by DoD offlclals durlng 
normal business hours when such 
access Is nece.ssary for conducting 
onslte compliance revlews or com- 
plaint lnvestlgations, and shall allow 
such offlclals to photograph facilities 
and to lrlspect and copy m y  books. 
records, accounts, and other materlnl 
relevant to determlnlng the rcclplcnt's 
compllance wlth thls pnrt. Informn- 
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tlon so obta1nr.d shnll be used only In 
collnectlon wlt 11 the  admlnlstratlon of 
thls pnrt. If the reclplent does not 
hnve the  Informntlon requested. It 
slinll submlt lo the  DoD Component a 
wrlttcn report thnt  contalns a certlfl- 
rntlon thnt  the lnfonnatlon Is not 
nvallablc end descrlbes the good-Inlth 
efforts n ~ s d e  Lo obtnln the  lnforma- 
tlon. 

(11) Compliance review. DoD Compo- 
nents fihall determlne the  compllmce 
of each reclplent wlth thls part  as fol- 
lows: ( 1 )  General. Whenever posslble. 
DoD Components shall perform eom- 
pllnnce revlea's In conjunction wlth 
thclr revlew ~ n d  audlt efforts lmple- 
mentlng Tltle VI of t he  Clvll Rlghts 
Act of 1904. 

( 2 )  Desk audit applicatfon revfew. 
Before npprovlng an appllcatlon for 
Federal flnanclol assistance, the  DoD 
Cornporient concerned shall make n 
wrlttcn determlnntlon as to whether 
the rcclplent Is In compllance wlth thls 
part, bnsed on a revlew of the  assur- 
ance of compllance executed by a re- 
clplent pursuant to  paragrnph (b) of 
thls sectlon. and other data subniltted 
by the reclplcrit. When a deterrnlna- 
tlon cannot be made from the assur- 
ance and other data submltted by the  
reclplent, the DoD Component con- 
cerned shnll rcqulre the reclpient to 
submlt addltlonal Information and 
shnll take other steps as necessary to 
determlne the rcciplent's cornpllance 
wlth this part. If thls addltlonal Infor- 
rnntlon demonstrntes thnt  the  reclpl- 
cnt  Is 1x1 compllance with thls part, the 
DoD Component shnll notlfy the re- 
clplent promptly tha t  It Is In com~11- 
ance. 

(3) Preapproual onsite review. (1) 
When n desk audlt appllcatlon revlew 
conducted pursuant to paragraph 
(h)(2)  of thls sectlon Indicates t ha t  the 
recipient might not  be in compllmce 
wlth this part, t he  DoD Component 
concerned may conduct a preapproval 
onslte revlew at t he  reclplent's facili- 
tles before approving the  disburse- 
ment of Federal flnmclal assistance to 

dlscrlrnlnatlon cornpl~lr~ts.  current dle- 
crlrnl~intlorl complnlnts, n noncompll- 
ance determlnatlon by another gov- 
ernment agency or DoD Component, 
or  other lndlcntlons of posslble non- 
compliance: or 

( R )  If Federal finnnclal asslstmce Is 
requested for construction. except 
under extraordinary clrc~im-,tances, to 
determine whether the  locatlon and 
deslgn of the  project would provlde 
service on a nondlscrlmlrintory basls, 
in conformity wlth P 50.8(c). 

(11)  Preapproval onslte rcvlews shall 
be conducted under DoD Component 
supplementary guldellnes and In ac- 
cordmce with the  provlslons of pnra- 
graph (h)(4) of this sectlon, concern- 
Ing ~os tapproval  revlews. 

( 4 )  Postapproval revfews. DoD Com- 
ponents shall: ( I )  Establish and maln- 
talri effectlve programs of postnppro- 
vnl revlews. 

(11) Conduct such revlews of ench re- 
clplent, the  frequency and the  nature 
of whlch shnll be prescribed In the  
DoD Component supplemetary gulde- 
llnes Implementing this part. 

(111) Requlre rcclplents perlodlcnlly 
to submlt compllnnce reports to them. 

(Iv) Record the  results of the re- 
views, lncludlng flndlngs of fact and 
recommendations. 

(5 )  A DoD Component shnll com- 
plete a revlew wlthln 180 calendar 
days of lnltlating It unless an  exten- 
slon of tlme Is granted by the 
ASD(MRA&L), o r  dcslgnec, for good 
cause shown, and shall clther: 

(1) Flnd t h e  recipient to be In compll- 
ance and notlfy the  reclplent of t ha t  
flndlnn: or 

(11) ~ o t l f y  the  reclplent and the  
ASD(MRA&L), o r  designee, of a flnd- 
Ing of probable noncompllance, pursu- 
ant  to paragraph to) of thls sectlon. 

( I )  Ffling of complafnb against re- 
cipienb. (1) DoD Components shall es- 
tabllsh and publish In thelr supple- 
mentary guldellnes procedures for t he  
prompt processing and dlsposltlon of 
complaints agalnst reclplents, consist- 
ent  wlth this sectlon. 

the rcclplent. The  DoD Component (2 )  A DoD Component shnll conslder 
s11nll conduct such a revlew: all complaints that: (1) Are flled wlth 

(A) When npproprlate, I f  a desk It wlthln 180 days of the  alleged dle- 
audlt nppllcatlon revlew reveals thnt  crlmlnntlon or wlthln a longer perlod 
the reclplent's cornpllance posture Is of tlme lf a n  extension h granted for 
qrlestlonable because of a hlstory of good cause by the  DoD Component 
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wlth the  approval of the  (li) Coplcs. transcripts, or surllmarles 
ASD(MRA&L), or designee. of pertlnent document-':. 

(11)  Include the name, address. and (111) A reference to a t  lenst one pro- 
telephone number, If any, of the com- gram or actlvlty conductetl by thc re- 
plnlnant: the name and address of the clplent and recelvlng Fecltlral flrlnnclnl 
reclplent commlttlng the alleged dls- nsslstnnce disbursed by a D o n  Compo- 
crlmlnatlon; a description of the  acts nent, and n descrlptlo~l of tllc nrnoi~~l t  
or onilsslons consldcred to be discrlml- and nature of tlle flrislstnnrc 
tlntory; and other pertlnent Informa- (Iv) A nnrrntive rcport. or the reqitlts 
1 loll. of the Invesllgatlorl thnt  rotif nlns rcl- 

(111) Arc slgnrd by the complalnant erences to relevant cxhlblts and o thrr  
or the cornplalnant's authorlzed repre- evidence tha t  relntes to the allegrtl 
sentatlve (legal counsel o r  a person violatlons. 
u ~ t l l  pourr  of attorney granted by the (k )  Ii~vestigatfoits b y  recipients. (1)  
f.arnplainant). A DoD Component may reqillre or 

( 3 )  DoD Components shall transmlt permlt reclplents to Invcstluale coln- 
a copy of each complalnt flled wlth plalnts allcglng vlolntlorl of thls part. 
them to the ASD(MRA&L), or deslg- In such cases, the  DoD Componc*r~t 
nee, withln 10 calendar days after  Its shall: 
receipt. (1) Ensure tha t  thc reclplcnt ~nvestl- 

( 4 )  If the information in a complaint gates the complalnts In accordnnce 
Is incomplete. the  DoD Component with the standards, procedures. arld 
shall request the  complainant to pro- requirements prescr~bed In paragraph 
vide the  additional information re- (J) of t h h  sectlon. 
quired. I f  the DoD Component does (11) Requlre the reclplent to submlt a 
not recelve this requested informatlon written report of each cornplalnt nnd 
wlthln 30 calendar days of the date of investlgatlon to the DoD Componcr~t. 
the request, the  case may be closed (\I11 Retaln a review responslhillty 
and the complainant so notified in over the lnvestlgatlon and dLsposlt,lon 
rr l t ing.  of each complaint. 

( 5 )  If a complalnt concerning a pro- (iv) Ensure tha t  each complalnt In- 
cram or actlvlty Is flled with a DoD vestigatbn k compleM al th ln  180 
c : r c y m  7.h-tt &xs LKA have furls- calends days of the receipt of the 
r-,cArx! mpr 1% t h e  DoD Cmnpx~X m 3 b . t  by & =T %D -PO- 

~nz.2 ref- the  - to the - =-- L I ~  cl.fl&n of t&& 'd 

.LWMRAkL). or deslgwe. and -&rise igantrd lor & cause b~ the 
the camplainant in writing of such re- ASIXMRAbrL), or deslgne.  
ferral. The  ASD(MRA&L), o r  deslg- (v) Requlre the  reclplent to rnalntain 
nee. then  shall refer t he  complalnt to a log of all complalnts Illed agallst it. 
the appropriate DoD Component and as descrlbed In $56.6(a)(l). 
so notify the  complainant in writlng. (2) DoD Components t ha t  require Or 

( j )  Invesligatton b y  Do0 compo- permlt complalnt Investlgatlons to be 
nenk. (1) DoD Components shall in- conducted by reclplents shall review 
vestlgate complalnts t h a t  lnvolve re- reclplent complaint lnvestlgatlons pur- 
clplents and tha t  meet t he  standards suant to pa rag raph  (k) and (1) of this 
descrlbed in paragraph (1) of this sec- sectlon. 
tlon, unless good cause for no t  investi- (1) Resulh of investigations. (1) 
gating is stated in a written notifica- Within 180 days of the  recelpt of a 
tlon of the  disposltlon of t h e  com- complalnt, the DoD Component, recip- 
plalnt provided to the complainant. ient, or the ASD(MRA&L), or deslg- 

(2) If an  investlgatlon of a complalnt nee, shall glve wrltten notlflcatlon: 
Is conducted, the  DoD Component (1) Of the disposltlon of the com- 
conccsmed shall maintain a case record plaint to the complalnant and, as the 
that  contalns: case may be. to the reclplent or DoD 

(1) The  name (last name, first, and Component. 
mlddle Inltlal). address (street address, (11) To the complalnant tha t  within 
clty. state, and zip code), and tele- 30 calendar days of recelpt of the writ- 
phone number of each person inter- ten notlflcatlon, the  complalnant may 
vlewed. request tha t  the  ASD(MRA&L), or 

clcsl~nce, revlew the flndlngs In the 
r~otlflcntlon pursuant to pnrngraph 
tm)  of thls sectlon. 

(2)  If  the complaint lnvestlgatlon re- 
sults In a determlnntlon by the DoD 
Component thnt n reclplent Is not 
cornplylng with thls part the DoD 
Component sllnll proceed ns pre- 
scribed In pnrngraph tn )  through (v) 
of thls ncetlon. If the  DoD Component 
determlncs that the  reclplent Is In 
compllancc, the DoD Component shall 
submlt the complete cnse flle to the 
ASD(MRA&L), or deslgnee, wlthln 15 
calendar days after the notlflcntlon of 
t he  dlsposltlon of t he  lnvestlgatlon to 
the  complnlnnnt. 

( m )  Reviet~ing coinpleted fi~vesliga- 
lions. (1)  The  ASD(MRA&L), or deslg- 
nee, may revlew all completed Investl- 
gatlons. 

( 2 )  The  ASD(MRA&L), or deslgnee. 
shall revlew the results of nny Investl- 
untlon of a complnlnt I f  the complaln- 
ant  requests such a revlew pursuant to 
pwagraph (1)(1)(11) of thls sectlon. 

(31 After reviewing the  results of an 
Investigation. the ASD(hfR-ArCL). or 
design-. msy: 

( i )  Find that  no further Investigation 
is necessary and approve the results of 
the Investigntlon: 

(11) Request further Investlgatlon by 
the DoD Component; or 

(ill) Requlre the DoD Component to 
take appropriate correctlve actlon. 

(n )  Effecting compliance. (1)  When 
a compliance revlew or cornplalnt In- 
vestigatlon lndlcates tha t  a reclplent 
has violated this part, the  applicable 
DoD Component's supplementary 
guidelines, or  the assurances executed 
pursuant to paragraph (b)  of thls sec- 
tion, the responsible DoD Component 
or the ASD(MRA&L), or  deslgnee, 
shall attempt to effect compliance Irl  
accordance wlth paragraphs (01 and 
(PI of this section. T h e  lnablllty of a 
DoD Component to comply wlth any 
time frame prescribed by thls par t  
does not relieve a reclplent of the re- 
s~onsibllfty for compllance wlth thls 
Part. 

(2) The DoD Component may re- 
quire, when necessary to overcome the  
effects of dlscrlmlnation In vlolatlon of 
this part, a reclplent to  take remedlal 
actlon: 

(1)  Wlth respect to hnndlcnpped per- 
sons who are no longer partlclpnnts In 
the reclplent's program or actlvlty but 
who were partlclpnnts In the  program 
or actlvlty when such dlscrlmlnntlon 
occurred. 

(11) Wlth respect to hnndlcnppcd pcr- 
sorts who would hnve been partlclpnnts 
In the reclplent's program or actlvlty 
had the  dlscrlmlnatlon not occurred. 

(Ill) Wlth respect to hnndlcapped 
persons presently In the reclplent's 
program or actlvlty, but not recelvlng 
full beneflts or  equnl and Integrnted 
treatment wlthln the progrnm or ac- 
tlvlty. 

to) Wrftlen notice. After evnluntlng 
the lnvestlgatlve report, the DoD 
Component shall Issire to the reclplent 
and, Pursuant to  paragrnpll tn)(2) of 
thL sectlon to the  ASD(MRA&L), or  
deslgnee. a wrltten notice that: 

(1) Describes the  appRrent vlolntlon 
and the  correctlve nctlons necessary to 
achleve compliance. 

(2) Extends a n  offer to meet Infor- 
mally with the reclplent. 

(3)  Info- t he  recipient t h ~ t  fallure 
to respond to the  noticz within 15 csl- 
endsr d ~ g 3  of its receipt shall m u l t  in 
the FnitlatIon of enforcement proce- 
dures described In pamgmplls ( r )  
through tv), of thls sectlon. 

(p )  Attempting to achieve voluntary 
compltance b y  rectpieirts. (1) If a DoD 
Component Issues a notlce pursuant to 
paragraph (0) of thls sectlon, the DoD 
Component shall at tempt to meet 
wlth the  reclplent nnd shnll attempt 
to persuade It to take the steps neees- 
sary to achleve compliance wlth thls 
part. (2)  If a reclplent agrees to take re- 

medial steps to achieve compllance. 
the  DoD Component shall requlre 
tha t  t he  agreement be in writlng and: 

(1) Be slgned by the  head of the  DoD 
Component concerned, or deslgnee, 
and by the prlnclpal offlclnl of the  re- 
clplent. 

(11) Speclfy the actlon necessary to 
achleve compllnnce. 

(111) Be made nvallable to the publlc 
upon request. 

(Iv) Be subject to  the  approval of the 
ASD(MRA&L), or deslgnee. 

(3) If satlsfactory adJustment or a 
wrltten ngrccmcnt hns not been 
achleved wlthln 60 calendar days of 
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the reclplent's recelpt of the notlce and a flndlug of noncompllntice hhs re- 
Issued pursuant to paragraph to)  of sulted. 
thls sectlon, the DoD Component shnll (111) Ttilrty cnlrndnr dnys linve 
notlfy the ASD(MRA&L), or  deslgnee, elapsed slnce the Secretary of Defettsc 
and state the reasons therefor. hns fllcd n wrltten report drscrlbltig 

( 4 )  The  DoD Conlponent shall init[- the vlolntlon and nctlon to be tnkcn 
nte the enforcement actlons prescrlbed wlth thc  comnllttecs of thr IIouse of 
111 paragraphs t r )  through ( v )  of this Represeritntlves and Sennte thnt  have 
sectlon If: jurlsdlctlon over the progrnnl or nctlvl- 

( 1 )  The reclplent does not respond to ty In whlch the vlolatlon of thls pnrt 
a notlce pursuant to paragraph (0) of exlsts. 
thls section, wlthln 15 calendar days of (Iv) Such actlon Is llmlted to affect 
I t s  recript and satisfactory adlust- only the  particular actlvlty or pro- 
ments are not made wlthln 45 calendar gram, or portlon thereof. of the reclpl- 
days of the date of the  recipient's re- ent  where the violntlon cxlsts. 
sporise; or (3) Other sancttol~s. A Do13 Compo- 

( 1 1 )  The  DoD Component or  the ASD nent may not Impose the snnctlons set 
( M R A & L )  determines a t  any out  III paragraphs ( q ) ( l )  (111)  ntid ( I \ ' )  
wlthln 90 days after t he  reclplent re- of this scctlon, unlcrrs: 
cc~ves a notlce pursuant to paragraph (1) T h e  DOD Component h~ glvcn 
(0 )  of thls section. tha t ,  despite rea- the reclplent an opportunity for a 
sonable efforts, It IS not  llkely tha t  the hearing pursuant to paragraph ( r )  of 
reclplent will comply promptly and this section, and a flndlng of noncorn- 
voluntarily. pllance has resulted. 

t 5 )  I f ,  pursuant paragraph (p ) (4 )  (11) The  action h~ been npprovcti by 
01 thls section, the DoD Component the Secretary of D ~ ~ ~ ~ ~ ~ .  
I n i t i a t e s  enforcement kt 'lso (111) Tell calendar days have elapsed 

continue Its attempts to persuade since the  rnalllng of a notice lnformlng 
the reclplent to comply voluntarily. the recipient of Its continuing fnllure 

( q )  Imposing sanctiotu-(l) to comply with thls part the actlon 
lions If a Component necessary to achleve compliance, and 
has taken action Pursuant to Para- the sanction to be Imposed. 
graphs to)  and (p )  of this section, the 
DoD Component may, by order, sub- ( I v )  During days 
ject to paragraph (q)(2) and (q)(3) of the has made 
this section: tlonal efforts to persuade the reclplent 

( 1 )  Trrrnlnate, suspend, or  refuse to to 
( r )  Hearings for recipient.?--(1) Gen- 

grant  O r  -lstance such eraL When, pursuant to paragraph reclplent. 
Refer the case to the Depart- (q)(Z)(li) of thls section, an  o~por tun i -  

merit of Justice for t he  initatlon of en- t~ for a hearing 1s given to a rec l~lent .  
forcement proceedlngs a t  a Federal, the involved 
State. or local level. follow the procedures prescrlbed In 

(111) Pursue any remedles under state paragraphs ( r ) (2 )  (r)(5) of 
or local law. thls sectlon. 

( I v )  Impose other sanctlons upon (2) The 
consu l t a t~on  the  ASD (MRASL), concerned shall notlfy the  reclplent of 
or  deslgnee. the opportunlty for a hearlng by regls- 

(2)  ~ ~ ~ ~ i ~ ~ t i ~ ~ ,  or re- tered or certlfled mall, return recelpt 
/ming to grant or continue msh tancc  requested, when the  recipient denies a 
A DOD Component may not terminate tentative findlng of noncompllnnce 
or refuse to grant or contlnue Federal this part. 
flnanclal assistance unless: (1) T h e  DoD Component shall ensure 

( I )  Such actlon has been approved by that  the notice: 
the Secretary of Defense. (A) Describes the  proposed sanctions 

(11) T h e  DOD Component has glven to be imposed. 
the reclplent a n  opportunlty for a (B) Cites the  sectlon of this part 
tlearlng pursuant to  the  procedures under whlch the proposed nctlon Is to 
set out In paragraph ( r )  of thla sectlon, be taken. 
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(C) Stntes the name nnd offlce of 

thr  DoD Component olflclnl who Is re- 
atiotlslblc for  corlductlng the hearlng 
(hrreaftcr  referred to ~s the "rcsponol- 
ble DoD ofllclnl"). 

(D l  Outllncs the Issues to be declded 
at the hcnrlng. 

( E )  Advlses the rcclplcnt eltiler of a 
dntc, not less than 20 calendar days 
nftcr tlic date thnt the notlce 1s re- 
celved. by whlch the  rcclplent may re- 
quest that  t he  rnntter be scheduled for 
a henrlng, o r  of a reasonable tlme and 
place of a hearlng tha t  Is subject to 
chnngc for good cause shown. 

(11)  When a tlme and place for a 
hcnrlng are ~ e t ,  the DoD Component 
shall ~ l v c  the  reclplcnt and thc cotn- 
plalnnnt, I1 any, re~sonnble notlce of 
such tlmc nrld plnce. 

( 3 )  IVaiver of a hearfng. A reclplent 
may wnlve n hcarlng and submlt to the  
rrsponslblc DoD offlclnl, In wrltlng. In- 
formntlon o r  arguments on or before 
tlic dntc stnted pursuant to  pnragraph 
(r)(2)(1)(E) of thls sectlon. 

( 1 )  A reclplent walves Its rlght to  a 
hcnrlng If  It falls to request a hearlng 
on or before n date stntcd pursunnt to 
paragraph (r)(2)t l)(E) of thls sectlon, 
or fnlls to appear a t  a hearlng tha t  has 
been scheduled pursuant to  that  parn- 
graph. 

(11) If a reclplent walves Its right to a 
hearlng under thls section, the respon- 
slblc DoD ofllclal shnll declde t h e  
Issues and render n flnal declslon tha t  
Is bnsed on the lnlormatlon avalleble 
and thnt  conforms to the  requlre- 
ments of paragraph (s)(4) of thls sec- 
tlon. 

(4)  Hearing ezaminer. Hearlngs shall 
bc conducted by the responslble DoD 
offlclnl or by a henring examlner des- 
lgnntcd by the  offlclal, provlded tha t  
the hearlng cxarnlner shall be a fleld 
grade offlcer or clvlllan employee 
above the grade of GS-12 tor the 
cqulvnlent) who Is admltted to prac- 
tlcc law before n Federal court or  the  
hlghest court of a state, terrltory. 
commonwealth, or the  Dlstrlct of Co- 
lumbla. 
(5) Right to counsel. In all proceed- 

lngs under thls sectlon, the  reclplent 
and the  DoD Component may be rep- 
resented by counsel. The representa- 
tlon 01 the reclplcnt wlll not  be a t  U.S. 
Government expense. 

(6) Procedures. Iienrlngs aitthorlzed 
under this sectlon shall be sitbjcct to 
the  following: (1)  IIcnrlngs shnll be 
open to the public. 

(11) Formal rillcs of evldence wlll not 
apply. T h e  DoD Component con- 
cerned and the reclplent shall be entl- 
tled to Introduce all relevant evldence 
on the Issues stated In the  notlce of 
hcarlng Issued pursuant to pnragraph 
(rI(2) of thls sectlon. and those deslg- 
nated by the responslble DoD offlclal 
or the hearlng exatnlner a t  the outset 
of or durlng the  hearlng. The  respon- 
slble DoD offlclal or  hearlng examln- 
er, however, may exclude Irrelevant, 
immnterlnl, or repetltlous cvldcnce. 

(111) 1\11 w1tnewf.s may be cxnrnlncd 
or cross-exnmlned, ~s the case may be. 
by each party. 

(Iv) All partlcs shall hnve the oppor- 
tunlty to examlne all evldence offered 
or admlttcd for t h e  record. 

(v)  A trnnscrlpt 01 the  proceedlngs 
shall be mnlntalned In eltiler clectron- 
Ic or typewrlttcn form and made nvall- 
able to all partles. 

(s)  Decisiorls-( 1) Inftf a1 o r  proposed 
decisions b y  a hearing marnitler. If a 
hearlng Is conducted by a hearlng ex- 
amlner who is deslgnated by the  re- 
sponslble DoD offlclal pursuant to 
paragraph (rj(4) of thls sectlon, the 
hearlng examlner shall elther: 

(1)  Make an lnltlnl declslon. If so au- 
thorlzed, tha t  conforms to the requlre- 
ments of paragraph (s)(4) of thls sec- 
tlon; or 

(11) Certlfy t h e  entlre record and 
submlt to the responslble DoD offlclal 
recommended flndlngs and a proposed 
declslon. 

( 2 )  Review of ini t ial  decisions. Inl- 
tlal declslons made by a hearing cxam- 
lner pursuant to pnrngrnph (s ) ( l ) ( l )  of 
thls sectlon, shall be revlcwed ns fol- 
lows: 

(1)  A reclplent may flle exceptlons to 
an  lnltial declslon wlthln 30 calendar 
days of receiving notlce of such Inltlal 
declslon. Rensons shnll be stnted for 
each exception. 

(11) If the  reclplent does not flle ex- 
ceptions Pursuant to pnragraph 
(s)(2)(1) of this sectlon, the  responslble 
DoD offlclal may notlfy the reclplent 
wlthln 45 calendar dnys of the lnltlnl 
decision tha t  the rrsponslblc DoD olfl- 
clal wlll review the  declslons. 
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I ( I l l )  If exceptions are flled pursuant 
I to paragraph (s)(2)(1) of thls section. 

or R notlce of review ls issued pursuant 
to priragraph (s)(2)(11) of this Sectlon. 

I the responsible DoD offlclal shall 
I revlrw the lnltlal declslon and. after 

glvlng the reclplent reasonable oppor- 
I tunlty to flle a brief o r  other written 
! statement of Its contentions, issue a 

flnal declslon tha t  addresses each find- 
ing and conclusion in the  lnltlal decl- 
slon ant1 each exceptlon. If any. 

(Iv) If the exceptlons described In 
pn rag r~ph  ts)(2)(1) of this sectlon are 
rlot fllrd and the responslble DoD offl- 
clnl dors not Issue the notlce of review 
dcbscrlbed In paragraph (s)(2)(11) of thls 
scctlor~, the lnltlal decislon of the  
henrlng examlner shall constitute the  

I flnnl d(%clslon of the  responslble DoD 
olflclal. 

(3)  Dccisions by the responsible DoD 
I official who conducf-s a heating o r  re- 

ceives u certified record If a hearlng 
, exarnlner who ls designated by the re- 

sponslble DoD offlclal certifies t he  
entire rccord and submlts recornmend- 
ed flndings and a proposed declslon to 
the responslble DoD offlclal pursuant 
to parngraph (s)( l)( lI)  of this sectlon. 
or I f  the responsible DoD official con- 
ducts the  hearlng, after glvlng the  re- 
ciplent a reasonable opportunity to 
file a brief or other wrltten statement 
of Its contentlons, the responsible DoD 
offlcial shall render a final declslon 
that  conforms to paragraph ts)(4) of 
thls section. 

( 4 )  Contents of decisions. Each decl- 
slon of a hearing examiner or respon- 
slble DoD dflclal  shall state all find- 
lngs and concluslons and identify each 
vlolatlon of this part. The  final decl- 
sfon may contain an order pursuant to 
paragraph (q)  of thls sectlon, provld- 
Ing for the suspension or termination 
of or refusal to grant o r  contlnue all or  
some of the  Federal financial asslst- 
nnce under the program or activity in- 
volved and contaln terms, condltlons. 
and other provlslons tha t  are consist- 
ent wlth and intended to achieve corn- 
pllance wlth thls Directive. 

(5) Notice of decisions and certuica- 
lions. The  responslble DoD offlclal 
shall provlde a copy of any certlfled 
record of a hearlng and any lnltlal or  
flnal tleclslon to the  reclplent and the 
complnlnant, If  any. 

(6)  Review by Ule Secretary of De- 
fense. The  responslble DoD offlclal 
shall transrnlt promptly any flrlnl dccl- 
slon that  orders n suspenslon, termlnn- 
tlon, or denial of Federal flnnnclal as- 
slsbnce through the ASD(MRAB1,) to 
the  Secrctnry of Defense. The  Srcre- 
tary may: 

(1)  Approve the  declslon; 
(11) Vacntc the declslon: or 
(111) Remit or  mltlgate any sanctlon 

Imposed. 
( t )  Restoring elipibility for linancial 

assistance. (1) A reclplent thnt  Is al-  
fected ndversely by a flrlnl declslorl 
Issued under paragraph (s )  of thls sec- 
tlon. may a t  any tlme request thc! rc- 
sponslble DoD offlclal to restore fully 
I t s  ellglblllty to rccelve Fedcrnl flnan- 
cia1 nsslstnnce. 

(2)  If the responslble DoD ofllclnl 
determlnes tha t  the Informatlon sup- 
plied by the reclplent demonstrntes 
thnt  It hn.5 satisfled the  terms and con- 
dltions of the ordcr entcrcd pursuant 
to paragraph (s )  of thls sectlon, and 
tha t  Is complying with and has provld- 
ed reasonable auurnnce t h ~ t  It wlll 
contlnue to comply wlth thls pnrt the 
responslble DoD offlclal shall restore 
such ellglblllty Immcdlately. 

(3)  If the responsible DoD offlclnl 
denles a request for restorntlon of ell- 
glbllity, the reclplent mny subn~l t  n 
written request for a henrlng thnt  
states why It belleves the responslble 
DoD offlclal erred In denylng the re- 
quest. Followlng such a written re- 
quest, t he  reclplent shall be glven an 
expedltlous hearlng under rules of 
procedure issued by the responslble 
DoD offlclal to determlne whether the 
requirements described In paragraph 
(t)(2) of thls section. have been met. 
While any such proceedings are pend- 
ing, the  sanctions Imposed by the 
order issued under paragraph (s )  of 
thls sectlon. shall rernaln In effect. 

(u )  Interagency cooperation and del- 
egation (1) When severnl reclplcnts 
are recelvlng asslstance lor the same 
or slmllar purposes from a DoD Com- 
ponent and another Federal agency. 
the  DoD Component shnll notlfy the 
ASD (MRA&L), or deslgnee. Such no- 
tlflcntion shall be In wrltlng and shnll 
contain: 

(1) A descrlptlon of the proWrarn8 
and nctlvltles Involved. 
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(11) A statement of the  amount of 
money expended on the programs and 
nctlvltles In the prevlous and current 
flscnl yenr by the DoD Component 
and the agency. 

(111) A llst of the known prlmnry re- 
clplenta. 

(2)  The  ASD(MRA&L), or deslgnee, 
shall nttempt to negotlate wlth the 
Federal agency a wrltten dclegatlon 
agreement thnt designates the agency 
or the DoD Component a s  the prlmary 
agency for purposes of ensurlng com- 
plinnce wlth sectlon 504 of Pub. L. 93- 
112. ns amended, and thls part depend- 
Ing upon whlc11 of them adrnlnlsters a 
lnrgcr flr~anclnl asslstance program 
wlth the common reclplenta and other 
relevant factors. If necessary, the 
n~reetnent  shnll cstnbllsh procedures 
to ensure the  enforcement of sectlon 
504 of Pub. L. 93-112. as amended. and 
this part. T h e  ASD(MRA&L), or deslg- 
nee, shnll provlde wrltten rlotlflcatlon 
to reclplcnLs of nn agreement reached 
under thls subsection. 

(3) When severnl reclplents are re- 
celvlng mls tance  for the same or slml- 
Inr llurposes frotn two or more DoD 
Con~poncnts. the DoD Cornponents 
mny ne~o t ln t e  a proposed wrltten dele- 
~ a t l o n  agreemcr~t that:  

( 1 )  ksslgns responslblllty for ensur- 
Ing thnt  the rcclplent compllcs wlth 
thls pnrt to one of the DoD Compo- 
nents. 

program or actlvlty In questlon and 
shnll subsequently Inform It of the  
flndlng made. Such reviews or Investl- 
gatlons may be conducted on a Jolnt 
basls. 

(7)  When R eompllnnce revlew or 
complaint lnvestlgatlon under thls 
part reveals a posslble vlolntlon of Ex- 
eciltlve Order 11246. Tltles VI or VII 
of the  Clvll Rlghts Act of 1904, or any 
other Federal law, the DoD Compo- 
nent shnll notlfy the  appropriate 
ngency, through the ASD(MRA&L), 
or dcslgnee. 

(v)  Coordittatio7r with Sectiol~s 502 
and 503. (1) DoD Componcr~ts shall 
use DoD 4270.1-M nnd Depnrtmcnt of 
the Army, Offlce of the Chief of Enxl- 
neers. Mnnunl EM 1110-1-103, 111 de- 
vcloplng reqrllrernents for the accessl- 
blllty of facllltles. If DoD Components 
encounter Issues wlth respect to Sec- 
tlon 502 of the Rel~nbllltntlon Act of 
1973. as amended, thnt are not covered 
by these publlcatlons, the  
ASD(MRA&L), or  designee, may be 
consulted. If necessary, the  
ASD(MRA&L), or  deslgnee, shn11 con- 
sult wlth the  Archltectural and Trans- 
portntlon Bnrrlers Compllnnce Board 
111 resolving such problems. 

(2)  DoD Components may ndvlsc re- 
c!plents to consult dlrectly wlth the  
Archltectural ~ n d  Trnnsportntlon Bnr- 

(11) Provldes for the  notlflcntlon to 
reclplenb and the responslble pro- 
gram offlclnls of the DoD Components 
Involved of the  nsslwment of enforce- 
ment responslblllty. 

( 4 )  No delegntlon agreement reached 
In accordance wlth paragraph tu)(3) to 
thls scctlon shall be effective i~nt l l  It Is 
npproved by the ASD(MRA&L), or 
deslgnee. 
(5) When posslble. exlstlng delega- 

tlorl agreements relatlng to Tltle VI of 
the Clvll Rights Act of 19G4 sl1aI1 be 
arncndcd to provlde for the enforce- i rncrlt of thls pnrt. 

(6 )  Any DoD Component conductlng 
n cornpllance rcvlew or lnvestlgatlng a 
complnlnt of an nlleged vlolatlon by a 
reclplent shall notlfy any other affect- 
ed ngcncy or DoD Component through 
the ASD(MRA&L), o r  dcslgnee, upon 
tllscovrry tha t  the agcncy or DoD 

a Component has Jurlsdlctlon over the 
1 

rlers Cornpllance Board in developlng 
ncce.sslblllty criteria. 

(3) DoD Components shnll coordi- 
nate enforcement actlons relating to 
the nccesslbillty of facllltles wlth thc  
Archltectural and Trnnsportatlon Bar- 
riers Cornpllance Bonrd and shnll 
notlfy the ASD(MRA&L), or deslgnee, 
of such coordlnatlon. 

(4)  If  a recipient Is also a Federal 
contractor subject to Sectlon 503 of 
the Rehabllltntlon Act of 1973, as 
amended. and the regulations thcreun- 
dcr ( 4 1  CFR Pnrt 60-741) and I f  n DoD 
Component hns reason to belleve tha t  
the reclplent Is in vlolatlon thereof. 
the DoD Component shall coordinate 
enforcement nctlons wlth the Dcpnrt- 
mcnt of Labor, Offlce of Federal Con- 
tract Compliance Programs. T h e  DoD 
Component shnll notlfy the 
ASD(MRA&I,), or designee, of sucli 
coordlnatlon. 



R 56.10 Ensurlng compllance with thin 
part in program8 and activltlea con- 
ducted by the Department of Defense. 

( a )  Supp1emenlat-v guidelines. (1) 
Whenever necessary. the 
ASD(MRA&L), or  deslgnee, shall pub- 
llsh supplementary guldellnes for pro- 
grams and actlvltles t ha t  are conduct- 
ed by DoD Components and tha t  are 
subject to this Dlrectlve. Prior to thelr 
Issuance. the ASD(MRAQL1, or desig- 
nee. shall submlt supplementary 
guldellnes prepared pursuant to  thls 
subsection to the Coordlnatlon and 
Revlew Sectlon. Clvil Rlghts Dlvlslon, 
Department of Justlce, for review. 

( 2 )  The heads of DoD Components, 
or dcslgnees, shall be responsible for 
kecplng the supplementary guldellnes 
described in this  scctlon current and 
accurate. When a DoD Component 
head determlnes tha t  a program or ac- 
tlvlty shoilid be added to or deleted 
from the guldcllncs. t ha t  offlclnl shall 
notlfy the  ASD(MRA&L), or  deslgnee. 
In wrltlng. 

tb)  StaJf responsibflities. The  
ASD(MRA&L), or deslgnee, shall de- 
termine DoD Component compllance 
wlth thls part as i t  pertalns to pro- 
grams and actlvltles t ha t  are conduct- 
ed by DoD Components and are sub- 
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ject to thts part. 
tc) Filing of complaints. (1) Com- 

plalnts of dlscriminatlon In a program 
or actlvlty conducted by a DoD Com- 
ponent may be filed directly with the 
ASD(MRA&L), or designee. 

( 2 )  DoD Components shall develop 
procedures, such as posters or other 
devlces. to notlfy partlclpants in the 
programs and actlvitles llsted in 
K !if3 7((-) of their r laht  to be free of dk -  

termlnntlon by the ASD(MRA&L), or 
deslgnee, tha t  n DoD Component's 
progrnm or actlvlty la not complying 
wlth 4 56.9, the  ASD(MRA&L), or tles- 
Ignee, shnll proceed ns prescribed In 
156.9 ( n )  through tv). Hearlngs pre- 
scribed under P 56.Q(r) however, need 
not  be conducted. If the 
ASD(MRA&L), or  deslgnee, detcr- 
mlnes tha t  t he  DoD Component h In 
compllance, the  ASD(MRA&L), or  
deslgnee, shall notlfy the complalnnnt 
wlthln 15 calendar days of such deter- 
mlnation. 

( f )  TVrftten notice. If an  lnvestlgatlve 
report concludes tha t  there h ~ s  becn n 
violation of thls pnrt In a program or 
actlvlty conducted by n DoD Conrpo- 
nent nnd the ASD(MRA&I,). or dcslg- 
nee. accepts t ha t  concluslor~, thnt  offl- 
clnl shall lssue to the  head of the  DoD 
Component a wrlttcn notice descrlbln~ 
the apparent vlolntlon, thc corrcctlve 
nctlons ~~cccssnry  to nchlevc con~pll- 
ance, and a susperlsc. dnte for cornplc- 
tlon of the corrcctlvr nctlons. 

(g) Effecting compliance. Whcn nec- 
essary to overcome the effects of dls- 
crlmlnatlon In vlolntlon of thls pnrt 
the ASD(MRA&L). or deslgnee, may 
requlre a DoD Component to take re- 
m ~ d l n l  nctlon slmllar to tha t  In - - - - -. -. - 

p 56.9tnX2). 
( h )  EmpIoymenL DoD Components 

that  conduct Federal programs or w- 
tlvitles covered by thls part t ha t  In- 
volve employment of clvlllan persons 
to conduct such a progrrun or ~ct lv l ty  
must comply wlth Sectlon 501 of the  
Rehabllltatloll Act of 1973. ns nmend- 
ed, and the lmplementlng rules and 
regulations of the EEOC. - - . . . - . - . . . . - 

crlmlnatlon because of handicap In 
those programs and a c t ~ v ~ t ~ e s  and of PART 57-EDUCATlON OF HANDI- 
tllelr right to file complaints of dls- CAPPED CHILDREN IN  THE DoD DE- 
crlmlnatlon with the  ASD(MRA&L). PENDENTS SCHOOLS 
or designee. 

(dl Investigations of complaints. (1) 
The  ASD(MRA&L), or  deslgnee, shall 
lnvestlgate complahts of dlscrlmlna- 
tlon In programs and actlvitles t ha t  
are conducted by DoD Components 
and are subject to thls part. 

(2)  A case record of each lnvestlga- 
tlon shall be complled ln accordance 
wlth $56.9(j)(2). 

te) Results of investigations. If the 
complaint fnvestlgatlon results In a de- 

sec. 
57.1 Purpose. 
57.2 Appllcabllity and scope. 
57.3 Pollcy. 
57.4 Responslhilitles. 
57.5 Deflnltlons. 
APPENDIX 1 To PART ~ ~ - ~ D c I S U R C S  TOR 

EDUCATIONAL PROORAMS A N D  ~ L R V I C ~ S  TOR 
HANDICAPPIS CHILDRZN 

APPENDIX 2 TO P A ~ T  57-l irn~1~o P~ocr -  
DURCS 

Avrironrru: Pub. L 04-142. ar amended: 
1)llb. I, 05-501. an nmcndcd. 

Sovrrcr: 4 0  F'R 02200. Dec. 23. 1001. unlerul 
othrrwlsr notcd. 

Thls pnrt establlshes pollcles and 
procedures for provldlng a free appro- 
vrlntc publlc educntlon to handl- 
capped chlldren recelvlng or entltled 
Lo rccelve educntlonal lnstructlon from 
the DoD Dependents Schools 
(DoDDS) pursuant to Pub. L. 94-142 
and Pub. L. 95-561 and In accordance 
wltlr Pnrt 69 of this tltle; establlshes 
nn Overseas Dependents Schools Nn- 
tlonnl Advlsory Panel on the  Educa- 
Llon of Handlcnpped Dependents (Nn- 
Llonnl Advlsory Panel) conslstent wlth 
thc provl~lons a1 DoD Dlrectlve 
6105.18.' "Deportment of Defense 
Comrnlttec Management Program." 
Aprll 25. 1075. nnd n DoD Coordlnnt- 
I ~ K  Cornmll.Lcc on Sveclnl Etlucntlon 
nnd Rclntc!d Scrvlccs. 

(c) Hnndlcnpped chlldrcn rccelvlng 
or entltled to recelve cducntlonal In- 
structlon from DoDDS shnll have n 
frec npproprlnte publlc educntlon, llic 
same educntlonnl opportunltles and 
servlces offered by DoDDS to nonhan- 
cllcapped chlldren, and an  equal oppor- 
tunlty to partlclpnte In school actlvl- 
tlee. 

(d)  Physlcal educatlon servlces. 
modlfied or specially deslgned If  neces- 
sary, shall be avnllablc to every handl- 
capped chlld recelvlng a frec approprl- 
ate publlc educatlon from DoDDS. 

(el Whcn npproprlnte, a guallfled 
milltnry medlcal authorlty shnll con- 
duct or  verlfy n medlcnl cvnluntlorl 
nnd pnrtlclpnte wlth DoDDS person- 
nel In dctcrmlnlng whether a child haa 
a hnndlcnpplng condltlon requlrlng 
speclnl educatlon nnd relntcd servlcca. 

( a )  T h c  Director, Departtnenl of De- 
8 57.2 Applicability and scope. fense Dependents Sclrools. and his sub- 

ordfnate orgarlizalfotlal structure, 
( a )  The provlslons of the part  apply sl~all :  (1) Ensure tha t  handicapped 

Office Secretary of De- chlldrcn recelvlng educntlonnl Instruc- 
lens' and Its tlon from DoDDS are provlded a free 

DoDDS constltllent the approprlate publlc educatlorr and tha t  
MllltnrY DepnrLments; the Orgnniza- the educational needs of hnnd[cnpped tlon of the  Joint Clrlefs of Staff:  the  and nonhandlcapped children are met 

and and comparably uslng the  procedures es- 
thc Defense Agencles (collectively tnbllshed bg: this part. 
DoD Components). 

( b )  The provlsiom encompass chll- (2) Ensure tha t  educatlonal facllltles 
dren recelvlng or entltled to  recelve and servlces operated by DoDDS for 

lnstructlon from DoDDS, handicapped children are co~npnrable 
nnd the parcnh of those chlldren. to DoDDS cducatlorlnl facllltles and 

(c)  The provlslons do not apply to services for nonhandlcapped chlldren. 
schools operated by the  Department (3 )  Maintain records on specla1 edu- 
of Defense wlthln the  United States. cation and relnted servlces provided to 

handlcapped chlldren. 
61 57.3 I'ollcy. (4)  Provlde any or all speclnl educa- 

(8) All handlcnpped children recelv- tion and related servlces requlred by a 
Ing or entitled to receive educational handicapped chlld. other than those 
Instruction from DoDDS shall be pro- fumlshed by the  Secretaries of the  
vlded a free approprlate public educa- Mllltary Departments. In fulfllllng 
tlon under the provlslons of this part. t h f s  responslblllty, the Dlrector and 

(b )  DoDDS shall have the  responsl- hls subordinate organlzetlonal struc- 
bllity of provldlng a free appropriate ture may use interagency. Intra- 
publlc educatlon to all handicapped agency, an'd interservlce arrange- 
chlldren enrolled In Its schools. ments. or  act through contracts wlth 

prlvate partles, when funds are au- 
lCoples may be obtained. If needed. from thorized and appropriated. 

the U.8. Naval Publlcatlons and Forma (5) Develop and implement a corn- 
Center. 6801 Tabor Avenue. Phlladelphla. prehensive system of personnel dcvel- 
PA 19120, Attentlon: Code 301. opment. 
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THE AGENCIES GENERALLY 

5 102. Military departments 
The military departments are : 

The Department of the Army. 
The Department of the Navy. 
The Department of the Air Force. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 378. 

Ch. 1 

Historical and Revision Notes 

The section is supplied to avoid the ments" each time i t  is used in this title. 
necessity for defining "military depart- See section 101(7) of title 10. - d 

9 -  -, 
Cross Referenoes 

Attorney General to advise Secretaries of military departments, see section 613 of 
Title 28, Judiciary and Judicial Procedure. 

Organization- 
Air Force, see section 8010 et seq. of Title 10, Armed Forces. 
Army, see section 3010 et seq. of Title 10. 
Navy, see section 5011 et seq. of Title 10. 

Library References 

Armed Services -1. C.J.S. Armed Services 55 2 to 4, 11, 12. 

§ 103. Government corporation 
For the purpose of this title- 

(1) "Government corporation" means a corporation owned or 
controlled by the Government of the United States ; and 

(2) "Government controlled corporation" does not include a 
corporation owned by the Government of the United States. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 378. 

Historical and Revision Notes 

The section is supplied to avoid the corporation" each time i t  is 'used in this 
necessity for defining "Government cor- title. 
poration" and "Government controlled 

Cross Referenoes 

Federal Crop Insurance Corporation, see section 1501 et seq. of Title 7, Agriculture. 
Government Corporation Control Act, see section 841 et seq. of Title 31, Money and 

Finance. 
National Trust for Historic Preservation in United States, see section 468 et seq. of 

Title 16, Conservation. 
Saint Lawrence Seaway Development Corporation, see section 881 et seq. of Title 33. 

Navigation and Navigable Waters. 
Tennessee Valley Authority, see section 831 et seq. of Title 16, Conservation. 

Library Ref erences 

United States -53(1). C.J.S. United States 1 65. 
*a? 

Ch. 1 ORGANIZATION 

§ 104. Independent establishment 

I For the purpose of this title, "independent establishment" means- 
(1) an establishment in the executive branch (other than the 

United States Postal Service or the Postal Rate Commission) 
which is not an Executive department, military department, 
Government corporation, or part thereof, or part of an  indepen- 
dent establishment ; and 

(2) the General Accounting Office. 

I Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379; Pub.L. 91-375, 5 6(c)(2), 
Aug. 12, 1970, 84 Stat. 775. 

I Historioal and Revision Notes 

The section is supplied to avoid the 
necessity for defining "independent es- 
tablishment" each time i t  is  used in this 
title. 

Certain agencies are not independent 
establishments under the definition since 
they are constituent agencies or parts of 
an independent establishment. However, 
these agencies would continue to be sub- 
ject to the provisions of this title appli- 
cable to the independent establishment of 
which they are a constituent or part. 
Also, the definition does not expand or 
abridge any rights or authority possessed 
by these agencies as  no substantive 
changes are intended, see section 7(a) of 
the bill. 

1070 Amendment. Par. (1). Pub.L. 91- 
375 inserted "(other than the United 
States Postal Service or the Postal Rate 
Commission)" following "executive 
branch". 

Eiiective Date of 1970 Amendment. 
Amendment by Pub.L. 91-375 effective 
within 1 year after Aug. 2, 1970, on date 
establiehed therefor by the Board of Qov- 
ernors of the United States Postal Service 
and published by i t  in the Federal Regis- 
ter, see section 15(a) of Pub.L. 91-735, set 
out as  a note preceding section 101 of Ti- 
tle 39, Postal Service. 

Legislative Hlstory. For legislative his- 
tory and purpose of Puh.L. 91-375, see 
1970 U.S.Code Cong. and Adm.News, p. 
3649. 

Cross Ref erenoe~~ 

Board of Veterans" Appeals, see section 4001 et seq. of Title 38. Veterans' Benefits. 
Department of Medicine an0 Surgery, see section 4101 et seq. of Title 38. 
General Accounting Office, see section 41 et seq. of Title 31, Money and Finance. 
Veterans' Administration, see section 201 et seq. of Title 38, Veterans' Benefits. 
Veterans' Canteen Service, see section 4201 et seq. of Title 38. 

Library Referenoes 

United States -31. C.J.S. United States 5 31. 

5 105. Executive agency 
For the purpose of this title, "Executive agency" means an  Execu- 

tive department, a Government corporation, and an independent es- 
tablishment. 
Pub.L. 89-564, Sept. 6,1966,80 Stat. 379. 

Historical and Revision Notes 

Beviser'a Note. The section is  supplied utive agency" each time it is used in this 
to avoid the necessity for defining "Exec- title. 

Library Ref erences 

United States -31. C.J.S. United States S 31. 
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H a d h p  discrimination in employment: The 
employer ddcnse of future d e t y  risk. Richard 
A. Perm and Walter C Hunter, 6 U.Pitt.L. & 
COIMIJ. 377 (1986). 

-p d k r h i ~ t i o n  iq employmml: 'Ihc 
Rehabd~tat~on Act of 1973. Richard P. Richardq 
39 Ark.L.Rev. 1 (1985). ' 

J&gd rights of nommokaa in the workplace. 
R.ymoad L. Paolella, 10 Puget Sound L h .  591 
(19FI). 

Mcdicrl cmniuationa and inquim under the 
Americans with Disabiitim Act: A view from the 
inaide. Chi  Feldblum, 64 Temp.L.Rev. 521 
(1991). 

NOTES OF 
Employees witbin d o n  17 
JurMklh 16 
Moor q d o m  1C 
No remedy lor -tory rloltion by DOL 18 
Ihtrd-wtykaelldyutlon 15 

3. state reguwoa or eoabal 
Employda uanbuttcd evidence repding its 

contract with fedcnl agency established that em- 
ployer had contract for smount in ucess of 
S2,W during period of alleged discriminatoty 
conduct toward employee, with result rhst em- 
ployer waa waed by Rehabiitation Act and was 
not ammrble tb suit under Virginia Rights of 
P a v n s  With DhbUitia Act. S n d  v. Ameri- 
can BPllk Stationary Co., Div. of ABS Corp., 
W.D.Va.1991, 764 F.Supp. 65. 

Rehabilitation Act preempts state ton action 
and administrative remedia W b c d  in Act are 
uduriye remedy for ,uipLation of Act; thus, dis- 
chrrged anploytc unnot maintain statc Law 
wro@d diecharge'hioq boscd on violation of 
Rehabiitation Act. Pergerstmm v. Datapoint 
Corp., D.H.waii 1988, 68q F,Supp. 1456. 

Fedcnl Rebbilitation Act doa not p m p t  
Wat  V i  Human Rights Act, urd thus for- 
m a  nilrod employee WM not - from bring- 
ing action .qrinst nilroad for d w c m m a h  on 
bs& of physicdl handicap uadcr West V u w  
Human Rights Act, an Conpas has indicated 
intent in field of employmat dbuhimtion to 
permit ovblkpping and parallel medies, and 
whrc anploycs failed b dhow that actual conflict 
uisec between West VipidL1'H~man Rights Act 
and Rehabibtation Act. Muncy v. Norfolk and 
Westem Ry. Co., S.D.W.Va.1986, '6W F.Supp. 
641. 

Workas' Cornpaeation Act section prohibiting 
retaliatory dircharge for filiag workqa' c o r n p a p  
tion cktD u not pramptcd by f e d 4  Voadollll 
Rchrbilihtioa Act. pmbibi*' dbd&ation be 
c a w  of h.odiap. Proctor v. C.udiU, 0U.App. 
1991, 820 P.2d 1353. 

4. ParovomrbrduiyImpcwed 
Moca v. hrcbry,  U.S. Dept. of Labor, 747 

F.2d 599 [[mri. volume] certiorari denied I05 
S.0 .  2117, 471 U.S. 1055, 85 L.Ed.2d 481: 

a - B u k f o r ~ o l  
An employee unable to rrfrPin from doing p h p  

icrl violence to supenisor was not "otherwise 

3, 

-OR 1 LABOR 
1988 Missouri AIDS a d  HIV infection laws: 

The employd~ puapcctive. David L. Wing, 53 
Mo.LRcv. 671 (1988). 

Survey of the law on employa drug testing. 
Stephm M. Fogel, Otni L. Komblut, and New. 
ton P. Porter, 42 U.Miami LRev. 553 (1988). 

The developing hw on AIDS in the work- 
Jam Howard Carey a d  Megan M. Arthur, 46 
Md.L.Rev. 284 (1987). 

The modem at-will employment doctrine/ 
Myth and miapcccqtM118. Andrew S. Brignone: 
551. No. 2 Inter Alia 5 (1986). 

What dirabilitia arc protected under the Reha. 
bilidtion Act of 19737 David D. Larson, 16 
Memphis St.U.L.Rev. 229 (1986). t 

DECISIONS 
qurlified" for mrploym~lt and thus waa not enti-' 
tled to rrasoslable ~ ~ ~ ~ m m o d a t i o n  unda the Rb 
bbilitation Act, even assumingp that employee'c 
mental condition could k deemed r handicap.l 
Adma v. Alderson, D.D.C.1989, 723 F.Supp. 
1531. 

1 

7. *Y do- 

10. Exhrtutlon or dmlnlrtntln reme&# 
Cdiforaia Paralyzed Vetmuu Au'n. v. F.C.C., 

I 

4% F.Supp. 125 [main volume] ccRionri 
105 S.Ct. 121, ,469 U.S. 832, 83 LEd.?d 63. 

11. P&U .~lfitkd to d t a b  d o l l  

Coatnotor's employee did not haw Article 111 
~ ~ t o r t s k ~ d t s c d n p ~ t o f  
Lbor (DOL) to conQuct prompt invatigation of 
future pnnp%ta t b t  government cocttmton vi- 
olated ~ t a e i o 6  Aci; contractof8 amploya 
wu unable to show that he had adfend injury 
tht WM liWy to k M by favonble dcci- 
dorr a d ,  t h w  ArtiOle I11 cc lu t i t u t id  nquirc- 
m a t  of live cuc or contcoveny could not be met, 
where DOL actually conducted inva&igation and 
dctumined that no e n f o m t  action WM appm 
prLte in employa'~ m e .  OiPoobM v. Biurmnn, 
D.D.C.1992, 780 F.Supp. 33. 

14. +o* fw &wt 
Wtrict court had rtatutoq duty to d e t e r h e  

whcthc~ Department of Labor umamab ly  d a  
layed taolution of employment discriathation 
wmpkint usated by employa of dlqed public 

governing employment under f e d d  contracts, 
Congreaa intended that adminhtntivo d a m e  k 
wle avenue of rrdnrs for the hmdicspped. 
D'Amato V. W i  OU Co., C.A.7Wm.) 
1985, 760 F.q 1474. 

16. Jorlldletloll 
Provision of RebMitation Act providing for 

enforcement by Dcptment  of Labor #ct no r u b  
stantive prhjtiea or othawire limited Depart- 
ment of Labor's dhc t ion  in choosing which 
chime to pmacwte and inrtnd committed deci- 
riOn of whetbet to pmrrcutc M a p p e d  discrim- 
ination claim mldy to Deputment, and thus De- 
partment of Lqbor'e decision whether to p m w ~ t e  
handicapped dimhimtion claim waa not subject 
to judicial review. Andrew v. ConmUdated Rail 
Cap., C.A.7 (Ind.) 1987, 831 F.2d 678. 

Advutisanents ptced in newspaper by United 
Stata Air Force RCKNc did not nuke newspaper 
8 " g o v m e n t  contnptor" within meaning of Re- 
habilitation Act m I)( 6 provide Office of P e d d  
Contract CompUPnDe'Prognmr, with jurisdiction 
to p m a u t e  b U J d l h d d i u p  employment din- 
crimination by3 d m  forma cmploya, 
where none pf the dyqtkmenta  included date on 
which employee w d  tcmi~tcd, and no master 
contract or subcontract existed between govern- 
ment and nmprper. Bumett v. Bmck, C.A.11 
(0.3 1986, 809 F2d  265' , 1 

fice of Fedenl Contract 
could not main* 
against contractor 
out of contractof's 

,.% 



LABOR 1 LABOR 

(l)(A) a department, agency, special purpose district, or other instrumentality 
of a State or of a local government; or 

( B )  the entity of such State or local government that distributes such assia- 
tance and each such department or agency (and each other State or local 
government entity) to which the assistance ia extended, in the case of assistance 
to a State or local government; 

(2)(A) a college, university, or other poetaecondary institution, or a public 
~ystem of higher education; or 
(B) a local educational agency (as defined in section 2891(12) of Title 20) 

system of vocational education, or other school system; 
@)(A) an entire corporation, partnership, or other private organization, or en 

entire sole proprietorship- 
(I) if assiatance is extended to such corporation, partnership, private 

organization, or sole proprietorship as a whole; or 
(11) which is p ~ ~ i p a l l y  engaged in the business of providing education, 

health care, housing, social services, or parka and recreation; or 
( B )  the entire plant or other comparable, geographically separate facility to, 

which Federal financial assistance is extended, in the case of any other corpom 
tion, partnership, private organization, or sole proprietorship; or 

(4) any oth&dantity which is established by two or more of the entities 
described in -graph (I), (2), or (8); 

any part of which &'*ext+ded Federal financial ysistance. -1 

(c) S i m i n m t  8 t r ~ c t d  a l b t l o ~  by amall pmviden; exception 

Small providers are not required by subsection (a) of this section to make 
significant structural Jterations to their existing facilities for the purpose of' 
assuring program accessibility, if alternative means of ~rOvidin~ the services an)! 
available. The terms used in this subsection shall be conshed wi& referend to the 
regulations existing on March 22, 1988. 

i 1: 

Amendment to thia mtion by Pub.L. W506 to ~~t of thin P O C ~  Pub.L. 300-259 
&w act. 21. 1986, uw ,,th- pmvi.j- not to be construed to f o m  or require any indi- 

@, re. &on l m  of P u b L  out u vidual or hOSpiW Or any 0 t h  btitution, pro- 
notc under section 701 of thi~ title. gnm, M .ctivity rccdving F e w  fun& to per- 

form or DIY for an at~rtion, acs uction 8 of 
Exe ludkd~or -  Pub.L. lC&259, 8ct out u a note unda acotion 

1688 of Title 20, Education. 
Amendment qfthir m t i o a d  amctment of 

mion 706(8)(C) of thin title by PU~.L. 100-259 W t l v e  Hlrtoy 
not to be cumwrd to extend the appl idon of For legislative hismy and purpoec of Pub.L. 
the R&nWt+tion Act of 1973 {this chapter] to 99-506, ace 1986 U.S. Codc Cong. and Adm. 
ultjmate knef~ciuia of Fcdcnl fiauLcLl rssiS- News, p. 3471. Sce, alro, Pub.L. 100-259, 1988 
tract ucludcd from coverage before Mar. 27, U.S. Codc Conk and Adm. News, p. 3; Pub.L. 
' 1988, acs mtion 7 of Pub.L 1M259, rct out ar a 102-569, 1992 V.S. Code Cong. and Adm. News. 

note under aection 1687 of Title 20, Education. p. 3712. 

CROSS REFERENCES 
P d y  violeacc prevention md wrvhd pro- States not immune under Ekventh Amendment 
p h.ndiap nondi8chhti011 p r ~ v i r i m  IV- for violation of thir d o n ,  ace d o n  2000d-7 of 
kdag * d o n  lW06(a) of Title 42s The Title 42, The Public Haltb and Welfare. 
Publlc Halth md Welfare. . 

I , J 3  

mars FEDERAL PRACTICE MANUAL 

Application to rgenciea- 
i ,  F$~PI Mtlme CompMon, ace 46' CFR 
" 507.lOl et q. 

lntastate Commerce ~mmimion,  k 49 
brif na 1014.lOl a -1 

@ Mine Safety and W t h  Review Commioion, 
sea 29 CFR 2706.101 ct I#I. 

REGULATIONS * 

National Credit Unim Adminlstntion,, sq 12 
CPR 794.101tt q. 

Pmaion Bsneflt Ouumty Oorpomtion, acs 
29 CFR 2608.101 bn q. 

I I 

I I 8  

(dl Btmdudr *,la detcrmfntng violation of mctlon , LAW REVIEW COMMENTARIES 

tiom f e w  md Wahing- u - p ,  a d ,  to lome dew, prrgnmcy. Mary 
Rock, 24 Oonzaga Oroenwood, 61 E%B.J. 105 (June 1987). 

Application of handicap d h f h h a t i o n  laws to 

&ympwamtic inf- with the AIDS virus M 
a handicap u n d e r ~ t h ~ ~ ~ i t a t i o a  Act of 1973. 
Not& 88 Columbia 563 (1988). , 

HISTO~CAL AND STATUTORY NOTES At work while ''under, the influence": The 
Rdcowar I. Text 

ofthinActtduriAedlleDarlly~rubcbsptuI ~ 6 t  
(=th 12111 o f h p m  126 of Ti* 42. 
kctiom sol through 504, qnd 510, d thir Act are 
ckulCled O' ations 12201 W g b  1 m ,  and 
12210, of Title 42. For complete chdication of 

Pub.L 99-504 LI lMZ(e thin Act to the Gods ace Short Title note set out 
tion 70 6(8) ofthin title" for under section 12101 of Title 42 and T&la. Ky.L.J.3659 (198687). 
title". 

1- Amemdmcab 
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TITLE 5 -- ADMINISTRATIVEPERSONNEL; 
REVISEDAS OF JANUARYI, 1992 

CHAPTERXVI -- OFFICE OF GOVERNMEN'JETHICS 
SUBCHAPTERB -- GOVERNMENETHICS 

PART 2641 -- POST-EMPLOYMENlCONFLICTOF INTERESTRESTRICTIONS 
SUBPARTA -- GENERALPROVISIONS 

@ 2641.101 Definitions. 

5 CFR 2641.101 

The following terms are defined for purposes of this part: 

Agency includes any department,independentestablishment, commission, 
administration, authority, board, or bureauof the UnitedStates, and includes a 
Governmentcorporation. 18 U.S.C. 202(e)(l); 5 U.S.C. 105. 

Departmentmeans one of the executive departmentsenumeratedin 5 U.S.C. 101. 

Designatedagency ethics official means an officer or employeewho is 
designatedby the head of an agency to coordinateand managean agency's ethics 
program in accordancewith @ 2638.203 of this subchapter. 5 CFR 2638.202. 

Employee means any officer or employee of the executive branch as that term 
is defined in this section. Unless otherwise indicated, the term does not 
include the President or the Vice President. 18 U.S.C. 202(c). It does not 
include an individual performingservices for the UnitedStates as an 
independentcontractorunder a personal services contract or an enlisted member 
of the armed forces as defined in 5 U.S.C. 2101(2). 18 U.S.C. 202(a). Unless 
otherwise indicated, the term encompassessenior employees, very senior 
employees, and special Governmentemployees as defined in this section. 

Executive branch includes each executive agency as defined in 5 U.S.C. 105, 
other than the GeneralAccounting Office, and also includes any other entity or 
administrativeunit in the executive branch. 18 U.S.C. 202(e)(l). 

Former employee, former senior employee, or former very senior employee means 
one who was, and is no longer, an employee, senior employee, or very senior 
employee. 

Senior employee means an employee, other than a very senior employee, who is: 

(1) Employedin a position for which the rate of pay is specified in or fixed 



according to 5 U.S.C. 53 11-53 18 (the Executive Schedule); 

(2) Employed in a position for which the basic rate of pay, exclusive of any 
locality-based pay adjustmentunder 5 U.S.C. 5302 (or any comparableadjustment 
pursuantto interim authority of the President)is equal to or greater than the 
rate of basic pay payable for Level V of the Executive Schedule (including any 
such position in the Senior Executive Service or other SES-type systems, e.g., 
the Senior Foreign Service); PAGE 

(3) Appointedby the President to a position under 3 U.S.C. 105(a)(2)(B); 

(4) Appointedby the Vice President to a position under 3 U.S.C. 
106(a)(l)(B); 

(5) Employed in a position which is held by an active duty commissioned 
officer of the uniformedservices who is serving in a grade or rank for which 
the pay grade (as specified in 37 U.S.C. 201) is pay grade 0-7 or above; or 

(6) Detailedto any such position. 

Special Governmentemployee includes an officer or employee of an agency who 
is retained, designated, appointed,or employed to perform, with or without 
compensation,for not to exceed 130 days during any period of three hundredand 
sixty-five consecutive days, temporaryduties either on a full-time or 
intermittentbasis. See 18 U.S.C. 202(a). 

Very senior employee means an employee who is: 

(1) Serving in the position of Vice President of the United States; 

(2) Employed in a position at a rate of pay payable for Level I of the 
Executive Schedule; 

(3) Employed in a position in the Executive Office of the President at a rate 
of pay payable for Level I1 of the Executive Schedule; 

(4) Appointedby the President to a position under 3 U.S.C. 105(a)(2)(A); 

(5) Appointedby the Vice President to a position under 3 U.S.C. 
1~(a)(l)(A);or 

(6) Detailed to any such position. 

SOURCE:56 FR 3963, Feb. 1, 1991. 
AUTHORITY5 U.S.C. appendixes; 18 U.S.C. 207; E.O. 12674, 54 FR 15159, 3 CFR, 
1989 Cornp., p. 215, as modified by E.O. 12731, 55 FR 42547. 



REGULATORY INFORMATION SERVICE CENTER 
DEPARTMENT OF JUSTICE 
Civil Rights Division 

Coordination of Enforcement of Nondiscrimination in 
Federally Assisted Programs (28 CFR 42.401 et seq.) 

November 24, 1980 

CALENDAR OF FEDERAL REGULATIONS 
CHAPTER 5 -- HUMAN RESOURCES 
TEXT: Legal Authority 

E.O. 12250 ( 45 FR 72995, November 4, 1980). 

Reason for Includinq This Entry 

The Department of Justice (DOJ) includes this entry because if concerns a 
matter of great public interest. 

Statement of Problem 

The changes DOJ proposes are the result of responsibilities placed on the 
Attorney General by the President when he issued Executive Order 12250 on 
November 2, 1980. That Order charged the Attorney General with responsibility J 
for coordinating the implementation and enforcement of Title VI of the 1964 
Civil Rights Act, 42 U.S.C. @ 2000d et seq.; @ 504 of the Rehabilitation Act 
of 1973, as amended, 29 U.S.C. @ 794; and all other provisions of Federal 
statutory law which prohibit discrimination on the basis of race, color, 
national origin, handicap, religion, or sex in federally assisted programs. 

Title VI prohibits discrimination on the basis of race, color, or national 
origin in programs or activities receiving Federal financial assistance. 

Title IX prohibits discrimination on the basis of sex in education programs 
receiving Federal financial assistance. 

Section 504 prohibits discrimination on the basis of handicap in federally 
assisted and federally conducted programs. 

Each Federal agency empowered to extend such assistance is primarily 
responsible for enforcing Title VI, Title IX, @ 504, and other statutes 
prohibiting discrimination on the basis of race, color, national origin, 
religion, handicap, or sex as they relate to their activities. 

Under Executive Order 12250, issued November 2, 1980, the Attorney General is 
charged with the responsibility for: 

(1) developing standards and procedures for taking enforcement actions and 
for conducting investigations and compliance reviews; 

(2) issuing guidelines for establishing reasonable time limits on efforts to 
secure voluntary compliance, on the initiation of sanctions, and for referral to 
the Department of Justice for enforcement where there is noncompliance; and 

(3) establishing guidelines and standards for the development of consistent 
and effective recordkeeping and reporting requirements and for datasharing among 
agencies . 



These specific responsibilities as they relate to the statutes covered by the 
Order are new and were not specifically set out in any previous Executive order 
applicable to the Attorney General. 

The proposed regulations implement the directives of the President as set 
forth in Executive Order 12250. 

Alternatives Under Consideration 

The principal alternative of taking no action would not be responsive to the 
Executive Order. 

Summarv of Benefits 

Sectors Affected: The Federal Government; minorities; handicapped 
individuals; women; and the general public. 

We expect that these proposed rules will result in a more efficient use of 
Federal executive agency civil rights personnel. The rules place time limits on 
how long investigation of alleged civil rights noncompliance may last and how 
long voluntary negotiations between an agency and recipient may continue before 
the agency determines whether voluntary compliance is possible or formal 
enforcement action is necessary. As a result civil rights investigations should 
be resolved more quickly. In addition, because they provide that civil rights 
compliance decisions are subject to the approval of agency civil rights offices, 
who staffs are trained in civil rights requirements, decisions should be more 
consistent and made more promptly. 

As a result, recipients, minorities, women, handicapped individuals, and the 
public can expect that civil rights problems will be dealth with in a more 
predictable and efficient manner. 

Summarv of Costs 

Sectors Affected: None. 

This proposal allows for the more efficient use of existing staff and, 
therefore, no additional personnel costs are expected in the immediate time 
period after its adoption. Additional costs may be incurred by agencies as they 
use these procedures to enforce Title IX, @ 504, and other statutes covered by 
the Order,. However, it is impossible to say that, if any, additional costs may 
be incurred. 

Related Reaulations and Actions 

Internal: These proposed rules will require the amendment of regulations 
entitled "DOJ Nondiscrimination in Federally Assisted Programs -- Implementation 
of Title VI of the Civil Rights Act of 1964," 29 CFR 42.101 et 
seq. 

External: These proposed rules will require the amendment or issuance of 
regulations implementing Title VI, Title IX, @ 504, and other statutes which 
prohibit discrimination on the basis of race, color, national origin, handicap, 
religion, or sex by the following agencies: ACTION: Agency for International 
Development (AID); Department of Agriculture (DOA); Civil Aeronautics Board 
(CAB); Department of Defense (DOD); Department of Commerce (DOC); Department of 
Education (ED); Equal Employment Opportunity Commission (EEOC); Environmental 
Protection Agency (EPA); Federal Home Loan Bank Board (FHLBB); General Services 
Adminietration (GSA); Department of Health and Human Services (HHS); Department 
of Labor (DOL); Department of Housing and Urban Development (HUD); Department of 
the Interior (DIO); Department of the Treasury (Treasury); National Aeronautics 
and Space Administration (NASA); National Endowment for the Arts (NEA); Nuclear 
Regulatory Commission (NRC); National Science Foundation (NSF); Office of 
Personnel Management (OPM); Small Business Administration (SBA); Department of 



State (DOS); Department of Transportation (DOT); Tennessee Valley Authority 
(TVA); Water Resources Council (WRC); and Veterans Administration (VA). 

Active Government Collaboration 

In 1979, we proposed the concepts set forth in the proposed rules, as they 
relate to ttitle VI, by letter or in meetings, or both, with ACTION, Agency for 
International Development, Department of Agriculture, Civil Aeronautics Board, 
Department of Defense, Department of Commerce, Department of Education, 
Department of Energy, Environmental Protection Agency, Federal Home Loan Bank 
Board, General Services Administration, Department of Health and Human Services, 
Department of Housing and Urban Development, Department of the Interior, 
Department of Labor, National Aeronautics and Space Administration, National 
Endowment for the Arts, Nuclear Regulatory Commission, National Science 
Foundation, Office of Personnel Management, Small Business Administration, 
Department of State, Department of Transportation, Tennessee Valley Authority, 
Water Resources Council, Veterans Administration, Equal Employment Opportunity 
Commission, International Communications Agency, National Endowment for the 
Humanities, Community Services Administration, and Office of Management and 
Budget. 

Additional consultation with affected agencies will take place prior to final 
issuance of the proposed rules as required by Executive Order 12250. 

Timetable 

NPRM -- December 1980/January 1981. 
Regulatory Analysis -- Not required. 
Public Hearing -- None. 
Public Comment Period -- Minimum of 90 days following publication of NPRM. 
Final Rule -- May/June 1981. 
Final Rule Effective -- Upon publication. 

Available Documents 

E.O. 12250, 45 FR 72995, November 4, 1980. 
28 CFR 42.401-415. 
42 U.S.C. @ 2000d et seq. 
20 U.S.C. @ 1681 et seq. 
29 U.S.C. @ 794. 

"Agencies When Providing Federal Financial Assistance Should Ensure 
Compliance With Title VI," General Accounting Office (GAO), April 15, 1980. 
Available from GAO, publication number HRD-80-22. 

Aaencv Contact 

Ma. Stewart B. Oneglia, Director 
Office of Coordination and Review 
Civil Rights Division 
Department of Justice 
Washington, DC 20530 
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TITLE 28 -- JUDICIAL ADMINISTRATION; 
REVISED AS OF JULY 1, 1992 

CHAPTER I -- DEPARTMENT OF JUSTICE 
PART 39 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN PROGRAMS 

OR ACTIVITIES CONDUCTED BY THE DEPARTMENT OF JUSTICE 

[NO SECTION IN ORIGINAL] 

28 CFR PART 39 EDITORIAL NOTE 

EDITORIAL NOTE: For the convenience of the user, the "Supplementary Information" 
portion of the document published at 49 FR 35724, Sept. 11, 1984, is set forth 
below : 

SUPPLEMENTARY INFORMATION: On December 16, 1983, the Department of Justice 
published a Notice of Proposed Rulemaking (NPRM) for the enforcement of section 
504 of the Rehabilitation Act of 1973, as amended, which prohibits 
discrimination on the basis of handicap, as it applies to programs and 
activities conducted by the Department of Justice. 48 FR 55996. Shortly after 
the NPRMwas published, the Department received a number of preliminary comments 
from handicapped individuals and from organizations representing handicapped 
individuals. The tone and nature of these comments indicated to the Department 
that some of the regulatory provisions of the NPRM were being misunderstood. As 
a result, the Department, on March 1, 1984, published a Supplementary Notice 
further explaining the NPRM and requesting comments on possible revisions to the 
original NPRM. 49 FR 7792. 

By April 16, 1984, close of the comment period, the Department received 1,194 
comments. Two hundred and six of these comments also addressed the supplemental 
notice. Over 90% of the comments that the Department received came from 
individuals (908), most frequently handicapped persons, and from organizations 
representingthe interests of handicapped persons (180). The Department received 
comments from all fifty states, the District of Columbia, Puerto Rico, Canada, 
and Denmark. Most of the comments that the Department received were general in 
nature. The Department received 721 comments based on a form letter. This form 
letter, written before issuance of the Supplemental Notice, expressed dismay at 
the inclusion of the regulation's "undue financial and administrative burdens" 
language, asserted that the Department was imposing a lesser requirement on the 
Federal government than on recipients of Federal assistance, and requested that 
the regulation be withdrawn. This form letter did not contain any substantive or 
detailed analysis. In fact, only 55 of the 1,194 comments contained specific, 
detailed analysis of the Department's proposal. 

The Department read and analyzed each comment. Each comment was then 
subdivided according to one or more of over 90 issue categories. Because 
comments often addressed, even in general terms, more than one issue, the 1,194 
comments were translated into 4,256 issue-specific comments. The decisions that 
the Department made in response to these comments, however, were not made on the 
basis of the number of commenters addressing any one point but on a thorough 
consideration of the merits of the points of view expressed in the comments. 
Copies of the written comments will remain available for public inspection in 
Room 854 of the HOLC Building, 320 First Street, NW., Washington, DC from 9:00 
a.m. to 5:30 p.m., Monday through Friday, except for legal holidays, until 
November 13, 1984. 

Section 504 requires that regulations that apply to the programs and 
activities of Federal executive agencies shall be submitted to the appropriate 
authorizing committees of Congress and that such regulations may take effect no 
earlier than the thirtieth day after they have been so submitted. The Department 
has today submitted this regulation to the Senate Committee on Labor and Human 
Resources and its Subcommittee on the Handicapped and the House Committee on 
Education and Labor and its Subcommittee on Select Education pursuant to the 



terms of section 504. The regulation will become effective on October 11, 1984. 

This rule applies to all programs and activities conducted by the Department 
of Justice. Thus, this rule regulates the activities of over 30 separate 
subunits in the Department, including, for example, the Federal Bureau of 
Investigation, the Drug Enforcement Administration, the Immigration and 
Naturalization Service, the Bureau of Prisons, Federal Prison Industries, and 
the United States Attorneys. 

The purpose of this rule is to provide for the enforcement of section 504 of 
the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), as it applies to 
programs and activities conducted by the Department of Justice (DOJ). As amended 
by the Rehabilitation, Comprehensive Services, and Developmental Disabilities 
Amendments of 1978 (Sec. 119, Pub. L. 95-602, 92 Stat. 2982), section 504 of the 
Rehabilitation Act of 1973 states that: 

No otherwise qualified handicapped individual in the United States, . . . 
shall, solely by reason of his handicap, be excluded from the participation in, 
be denied the benefits of, or be subjected to discrimination under any program 
or activity receiving Federal financial assistance or under any program or 
activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shall promulgate such regulations as may 
be necessary to carry out the amendments to this section made by the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 
1978. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of the Congress, and such regulation may take effect no 
earlier than the thirtieth day after the date on which such regulation is so 
submitted to such committees. 

The substantive nondiscrimination obligations of the agency, as set forth in 
this rule, are identical, for the most part, to those established by Federal 
regulations for programs or activities receiving Federal financial assistance. 
See 28 CFR part 41 (section 504 coordination regulation for federally assisted 
programs). This general parallelism is in accord with the intent expressed by 
supporters of the 1978 amendment in floor debate, including its sponsor, Rep. 
James M. Jef fords, that the Federal government should have the same section 504 
obligations as recipients of Federal financial assistance. 124 Cong. Rec. 13,901 
(1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, E2670 (daily ed. May 
17, 1984) id., 124 Cong. Rec. 13,897 (remarks of Rep. Brademas); id. at 38,552 
(remarks of Rep. Sarasin). 

Nine hundred and two comments that the Department received agreed that the 
obligations of section 504 for federally conducted programs should be identical 
to those developed by the Federal agencies over the past seven years for 
federally assisted programs. These commenters, however, objected to any 
language differences between the Department's proposed rule for federally 
conducted programs and the Department's section 504 coordination regulation for 
federally assisted programs (28 CFR part 41). The commenters asserted that a 
number of language differences that the Department had proposed created less 
stringent standards for the Federal government than those applied to recipients 
of Federal assistance under section 504. They wrote that such a result could not 
be justified by Executive Order 12250, by the wording of the statute itself, nor 
by the legislative history of the 1978 amendments. 

The commenters appear to have misunderstood the basis for inclusion of the 
new language in the DOJ regulation. The changes in this regulation are based on 
the Supreme Court's decision in Southeastern Community College v. Davis, 442 
U.S. 397 (1979), and the subsequent circuit court decisions interpreting Davis 
and section 504. See Dopico v. Goldschmidt, 687 F.2d 644 (2d Cir. 1982); 
American Public Transit Association v. Lewis, 655 F.2d 1272 (D.C. Cir. 1981) 
(APTA); see also Rhode Island Handicapped Action Committee v. Rhode Island 
Public Transit Authority, 718 F.2d 490 (1st Cir. 1983). 



Some commenters questioned the use of Davis as justification for the 
inclusion of the new provisions in the federally conducted regulation. They 
noted that the Department had not included these changes when, subsequent to the 
Davis decision, it issued a regulation implementing section 504 in programs 
receiving Federal financial assistance from this Department. The Department's 
section 504 federally assisted regulation, however, was issued prior to the D.C. 
circuit's decision in APTA. In APTA, the Department had argued a position 
similar to that advocated by the commenters. Judge Abner Mikva's decision in 
APTA clearly rejected the Department's position in that case. Other circuit 
court decisions followed the APTA interpretation of Davis. Since these 
decisions, the Department has interpreted its section 504 regulation for 
federally assisted programs in a manner consistent with the language of this 
final rule. The Department believes that judicial interpretation of section 504 
compels it to incorporate the new language in the federally conducted 
regulation. 

Incorporation of these changes, therefore, makes this section 504 federally 
conducted regulation consistent with the Federal government's section 504 
federally assisted regulations. Because many of these federally assisted 
regulations were issued prior to the judicial interpretations of Davis and its 
progeny, their language does not reflect the interpretation of section 504 
provided by the Supreme Court and by the various circuit courts. Of course, 
these federally assisted regulations must be interpreted to reflect the holdings 
of the Federal judiciary. Hence the Department believes that there are no 
significant differences between this final rule for federally conducted programs 
and the Federal government's interpretation of section 504 regulations for 
federally assisted programs. 

This regulation has been reviewed by the Equal Employment Opportunity 
Commission under Executive Order 12067 ( 43 FR 28967, 3 CFR, 1978 Comp. , p. 
206). It is not a major rule within the meaning of Executive Order 12291 (46 FR 
13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a regulatory impact analysis 
has not been prepared. This regulation does not have an impact on small 
entities. It is not, therefore, subject to the Regulatory Flexibility Act (5 
U.S.C. 601-612). 

Section-bv-Section Analvsis and Response To Comments 

Section 39.101 Purpose 

Section 39.101 states the purpose of the rule, which is to effectuate section 
119 of the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978, which amended section 504 of the Rehabilitation 
Act of 1973 to prohibit discrimination on the basis of handicap in programs or 
activities conducted by Executive agencies or the United States Postal Service. 

The Department received no comments on this section and it remains unchanged 
from the Department's proposed rule. 

Section 39.102 Application 

The regulation applies to all programs or activities conducted by the 
Department of Justice. Under this section, a federally conducted program or 
activity is, in simple terms, anything a Federal agency does. Aside from 
employment, there are two major categories of federally conducted programs or 
activities covered by this regulation: those involving general public contact as 
part of ongoing agency operations and those directly administered by the 
Department for program beneficiaries and participants. Activities in the first 
part include communication with the public (telephone contacts, office walk-ins, 
or interviews) and the public's use of the Department's facilities (cafeteria, 
library). Activities in the second category include programs that provide 
Federal services or benefits ( immigration activities, operat ion of the Federal 
prison system). No comments were received on this section. 



Section 39.103 Definitions 

The Department received 469 comments on the definitions section. Most of the 
comment, however, concentrated on the definition of "qualified handicapped 
person. 

"Agency" is defined as the Department of Justice. 

"Assistant Attorney General." "Assistant Attorney General" refers to the 
Assistant Attorney General, Civil Rights Division, United States Department of 
Justice. 

"Auxiliary aids." "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 
Auxiliary aids are addressed in @ 39.160(a)(l). Comments on the definition of 
"auxiliary aids" are discussed in connection with that section. 

"Complete complaint." "Complete complaint" is defined to include all the 
information necessary to enable the agency to investigate the complaint. The 
definition is necessary, because the 180 day period for the agency's 
investigation (see @ 39.170(g)) begins when it receives a complete complaint. 

"Facility." The definition of "facility" is similar to that in the section 
504 coordination regulation for federally assisted programs, 28 CFR 41.3(f), 
except that the term "rolling stock or other conveyances" has been added and 
the phrase "or interest in such property" has been deleted. 

Twenty commenters on the NPRM objected to the omission of the phrase "or 
interest in such property" from the definition of "facility." As explained in 
the Supplemental Notice, the term "facility," as used in this regulation, refers 
to structures, and does not include intangible property rights. The definition, 
therefore, has no effect on the scope of coverage of programs, including those 
conducted in facilities not included in the definition. The phrase has been 
omitted because the requirement that facilities be accessible would be a logical 
absurdity if applied to a lease, life estate, mortgage, or other intangible 
property interest. The regulation applies to all programs and activities 
conducted by the agency regardless of whether the facility in which they are 
conducted is owned, leased, or used on some other basis by the agency. Sixty 
commenters supportedthe clarification of this issue in the Supplemental Notice. 

"Handicapped person." The definition of "handicapped person" has been revised 
to make it identical to the definition appearing in the section 504 coordination 
regulation for federally assisted programs (28 CFR 41.31). In its NPRM, the 
Department omitted the list of physical or mental impairments included in the 
definition of "handicapped persons." The Department received 19 negative 
comments on this omission, and, in the Supplemental Notice, requested comments 
on whether it should be re-inserted. On the basis of the comments received, we 
have included the list in the final rule. 

"Qualified handicapped person" The definition of "qualified handicapped 
person" is a revised version of the definition appearing in the section 504 
coordination regulation for federally assisted programs (28 CFR 41.32). 

Subparagraph (1) of the definition states that a "qualified handicapped 
person" with regard to any program under which a person is required to perform 
services or to achieve a level of accomplishment is a handicapped person who can 
achieve the purpose of the program without modifications in the program that the 
agency can demonstrate would result in a fundamental alteration in its nature. 
This definition is based on the Supreme Court's Davis decision. 



In Davis, the Court ruled that a hearing-impaired applicant to a nursing 
school was not a "qualified handicapped person" because her hearing impairment 
would prevent her from participating in the clinical training portion of the 
program. The Court found that, if the program were modified so as to enable the 
respondent to participate (by exempting her from the clinical training 
requirements), "she would not receive even a rough equivalent of the training a 
nursing program normally gives." 442 U.S. at 410. It also found that "the 
purpose of [the] program was to train persons who could serve the nursing 
profession in all customary ways," id. at 413, and that the respondent would be 
unable, because of her hearing impairment, to perform some functions expected of 
a registered nurse. It therefore concluded that the school was not required by 
section 504 to make such modifications that would result in "a fundamental 
alteration in the nature of the program." Id. at 410. 

The Department incorporated the Court's language in the definition of 
"qualified handicapped person" in order to make clear that such a person must be 
able to participate in the program offered by the agency. The agency is required 
to make modifications in order to enable a handicapped applicant to participate, 
but is not required to offer a program of a fundamentally different nature. The 
test is whether, with appropriate modifications, the applicant can achieve the 
purpose of the program offered; not whether the applicant could benefit or 
obtain results from some other program that the agency does not offer. Although 
the revised definition allows exclusion of some handicapped people from some 
programs, it requires that a handicapped person who is capable of achieving the 
purpose of the program must be accommodated, provided that the modifications do 
not fundamentally alter the nature of the program. 

Two hundred and forty-four commenters objectedto this revised definition for 
a variety of reasons. Several commenters stated that the Department incorrectly 
used Davis as the justification for explaining the differences between the 
federally assisted and the federally conducted regulations because the Supreme 
Court upheldthe validity of the existing regulations in Consolidated Rail Corp. 
v. Darrone, 104 S. Ct. 1248 (1984). This view misunderstands the Court's actions 
in Darrone. In that case the Court ruled on a series of issues, the most 
important of which was under what circumstances section 504 applied to 
employment discrimination by recipients. The Court did not concern itself either 
directly or indirectly with the definition of "qualified handicapped person" or 
whether section 504 included limitations based on "undue financial and 
administrative burdens." 

Many commenters stated that the proposal would change the definition of 
qualified handicapped person for employment. "Qualified handicapped person" is 
defined for purposes of employment in 29 CFR 1613.702(f), which is made 
applicable to this part by @ 39.140. Nothing in this part changes existing 
regulations applicable to employment. 

Many commenters assumed that the definition would have the effect of placing 
on the handicapped person the burden of proving that he or she is qualified. The 
definition has been revised to make it clear that the agency has the burden of 
demonstrating that a proposed modification would constitute a fundamental 
alteration in the nature of its program or activity. Furthermore, in 
demonstrating that a modification would result in such an alteration, the agency 
must follow the procedures established in @ @  39.150(a)(2) and 39.160(d), which 
are discussed below, for demonstrating that an action would result in undue 
financial and administrative burdens. That is, the decision must be made by the 
agency head or his or her designee in writing after consideration of all 
resources available for the program or activity and must be accompanie by an 
explanation of the reasons for the decision. If the agency head determines that 
an action would result in a fundamental alteration, the agency must consider 
options that would enable the handicapped person to achieve the purpose of the 
program but would not result in such an alteration. 

Some commenters said that the definition of "qualified handicapped person" 
places handicapped persons in a "Catch-22" situation: because only qualified 



handicapped persons are protected by the statute, a determination that a person 
is not qualified would make enforcement remedies unavailable to that person. 
This concern is misplaced. If the Department determined that a handicapped 
person was not "qualified," the person could use the procedures established by 
@ 
39.170 to challenge that determination, just as he or she could challenge any 
other decision by the agency that he or she believed to be discriminatory. 

Many commenters argued that the definition of "qualified handicapped person" 
confused what should be two separate inquiries: whether a person meets essential 
eligibility requirements and, if so, whether accommodation is required. They 
argued that the reference to "fundamental alteration" in the definition 
focuses attention on accommodations rather than on a handicapped person's 
abilities. As another commenter noted, however, the Supreme Court in Davis 
developed the "fundamental alteration" language in a decision that was 
determining the nature and scope of what constitutes a qualified handicapped 
person. The Department continues to believe that the concept of "qualified 
handicapped person" properly encompasses both the notion of "essential 
eligibility requirementsw and the notion of program modifications that might 
fundamentally alter a program. 

Some commenters argued that our analysis of Davis was inappropriate because 
Davis was decided on the basis of individual facts unique to that case or 
because Davis involved federally assisted and not federally conducted programs. 
While cases are decided on the basis of specific factual situations, courts, 
especially the Supreme Court, develop general principles of law for use in 
analyzing facts. The Davis decision was the Supreme Court's first comprehensive 
view of section 504, a major new civil rights statute. The Davis holding, that 
a person who cannot achieve the purpose of a program without fundamental changes 
in its nature is not a "qualified handicapped person," is a general principle, 
a statement by the Court on how it views section 504. It is therefore necessary 
to reflect it in the Department's regulation. 

Subparagraph (2) of the definition adopts the existing definition in the 
coordination regulation of "qualified handicapped person" with respect to 
services for programs receiving Federal financial assistance (28 CFR 41.32(b)). 
Under this part of the definition, a qualified handicapped person is a 
handicapped person who meets the essential eligibility requirements for 
participation in the program or activity. 

"Section 504." This definition makes clear that, as used in this regulation, 
"section 504" applies only to programs or activities conducted by the agency and 
not to programs or activities to which it provides Federal financial assistance. 

Section 39.110 Self-evaluation 

This section requires that the agency conduct a self-evaluation of its 
compliance with section 504 within one year of the effective date of this 
regulation. The self-evaluation requirement is present in the existing section 
504 coordination regulation for programs or activities receiving Federal 
financial assistance (28 CFR 41.5(b)(2)). Experience has demonstrated the 
self-evaluation process to be a valuable means of establishing a working 
relationship with handicapped persons that promotes both effective and efficient 
implementation of section 504. 

In response to preliminary comments that the proposed rule had no specific 
criteria for conducting a self-evaluation, we requested comment on a proposed 
alternative in our Supplemental Notice (49 FR 7792). We received 64 comments, 57 
of which were positive. The comments generally favored adoption of the 
alternative section, instead of the proposed section. We agree. 



With respect to the applicability of the Federal Advisory Committee Act (5 
U.S.C. App. 1 et seq.) (FACA), several comments were received. They argued that 
the FACA is not intended to apply to meetings with a self-evaluation group 
comprised of private individuals because they are rather unstructured, ad hoc 
meetings . 

Authority for interpreting FACA was delegated to the General Services 
Administration (GSA) by Executive Order 12024 in 1977. Regulations issued by GSA 
place specific limitations on the scope of the Act by delineating examples of 
meetings or groups not covered. 41 CFR part 101-6. GSA identified a major issue 
in the promulgation of the regulations to be the extent of applicability of the 
Act. 

Some commenters believe, as a matter of general policy, that advisory groups 
which have a continuing existence, which meet to deal with specific issues, and 
whose meetings do not constitute an established pattern of conduct should not be 
covered under the Act. * * * This rule reflects our judgement that the exclusion 
of certain non-recurring meetings from the Act's coverage is fully consistent 
with the statute, its legislative history, and judicial interpretation. * * * 
The interim rule provides guidance for those meetings between Federal officials 
and non-Federal individuals which do not fall within the scope of the Act, and 
for which a charter and consultation with GSA is not required. 

48 FR 19324 (Preamble to interim rules). 

The regulations define "advisory committee" in pertinent part as: 

Any committee, board, commission, council, conference, panel, task force or 
other similar group * * * established by * * * or utilized by * * * any agency 
official for the purpose of obtaining advice or recommendations on issues or 
policy which are within the scope of his or her responsibilities. 

41 CFR 101-6. 1003 (emphasis added). 

In turn, "utilized" is defined in pertinent part as a 

group * * * which * * * agency official(s) adopts, such as through 
institutional arrangements, as a preferred source from which to obtain advice or 
recommendations on a specific issue or policy within the scope of his or her 
responsibilities in the same manner as that individual would obtain advice or 
recommendations from an established advisory committee. 

41 CFR 101-6.1003 (emphasis added). 

The GSA regulation further provides that the Act does not apply to 

(g) Any meeting initiated by the President or one or more Federal official 
[sic] for the purpose of obtaining advice or recommendations from one 
individual; 

(h) Except with respect to established advisory committees: 

(1) Any meeting with a group initiated by the President or one or more 
Federal official(s) for the purpose of exchanging facts or information; or 

(2) Any meeting initiated by a group with the President or one or more 
Federal official(s) for the purpose of expressing the group's view, provided 
that the President or Federal official(s) does not use the group as a preferred 
source of advice or recommendation; 



(j) Any meeting initiated by a Federal official(s) with more than one 
individual for the purpose of obtaining the advice of individual attendees and 
not for the purpose of utilizing the group to obtain consensus advice or 
recommendations. 

41 CFR 101-6.1004 (g), (h), and ( j ) .  

This final rule provides that the agency shall provide an opportunity for 
interested persons, including handicapped persons or organizations representing 
handicapped persons, to participate in the self-evaluation process and 
development of transition plans by submitting comments (both oral and written). 

Section 39.111 Notice 

The Department received negative comments on its omission of a paragraph 
routinely used in section 504 regulations for federally assisted programs 
requiring recipients to inform interested persons of their rights under section 
504. In the Department's Supplemental Notice, we requested comments on inclusion 
of specific regulatory language. Fifty-four positive comments were received. As 
a result, the Department has incorporated that new provision on notice into the 
final rule. It appears as @ 39.111. 

Section 39.111 requires the agency to disseminate sufficient information to 
employees, applicants, participants, beneficiaries, and other interested persons 
to apprise them of rights and protections afforded by section 504 of this 
regulation. Methods of providing this information include, for example, the 
publication of information in handbooks, manuals, and pamphlets that are 
distributed to the public to describe the agency's programs and activities; the 
display of informative posters in service centers and other public places; or 
the broadcast of information by television or radio. 

Section 39.111 is, in fact, a broader and more detailed version of the 
proposed rule's requirement (at @ 39.160(d)) that the agency provide handicapped 
persons with information concerning their rights. Because @ 39.111 encompasses 
the requirements of proposed @ 39.160 (d) , that latter paragraph has been deleted 
as duplicative . 

Section 39.130 General prohibitions against discrimination 

Section 39.130 is an adaptation of the corresponding section of the section 
504 coordination regulation for programs or activities receiving Federal 
financial assistance (28 CFR 41.51). This regulatory provision attracted 
relatively few public comments and has not been changed from the proposed rule. 

Paragraph (a) restates the nondiscrimination mandate of section 504. The 
remaining paragraphs in @ 39.130 establish the general principles for analyzing 
whether any particular action of the agency violates this mandate. These 
principles serve as the analytical foundation for the remaining sections of the 
regulation. If the agency violates a provision in any of the subsequent 
sections, it will also violate one of the general prohibitions found in @ 
39.130. When there is no applicable subsequent provision, the general 
prohibitions stated in this section apply. 

Paragraph (b) prohibits overt denials of equal treatment of handicapped 
persons. The agency may not refuse to provide a handicapped person with an equal 
opportunity to participate in or benefit from its program simply because the 
person is handicapped. Such blatantly exclusionary practices often result from 
the use of irrebuttable presumptions that absolutely exclude certain classes of 
disabled persons (e.g., epileptics, hearing-impaired persons, persons with heart 
ailments) from participation in programs or activities without regard to an 
individual's actual ability to participate. Use of an irrebuttable presumption 
is permissible only when in all cases a physical condition by its very nature 
would prevent an individual from meeting the essential eligiblity requirements 
for participation in the activity in question. It would be permissible, 



therefore, to exclude without an individual evaluation all persons who are blind 
in both eyes from eligibility for a license to operate a commercial vehicle in 
interstate commerce; but it may not be permissible to disqualify automatically 
all those who are blind in just one eye. 

In addition, section 504 prohibits more than just the most obvious denials of 
equal treatment. It is not enough to admit persons in wheelchairs to a program 
if the facilities in which the program is conducted are inaccessible. 
Subparagraph (b)(l)(iii), therefore, requires that the opportunity to 
participate or benefit afforded to a handicapped person be as effective as that 
afforded to others. The later sections on program accessibility ( @ @  
39.149-39.151) and communications ( @  39.160) are specific applications of this 
principle. 

Despite the mandate of paragraph (d) that the agency administer its programs 
and activities in the most integrated setting appropriate to the needs of 
qualified handicapped persons, subparagraph (b)(l)(iv), in conjunction with 
paragraph (d), permits the agency to develop separate or different aids, 
benefits, or services when necessary to provide handicapped persons with an 
equal opportunity to participate in or benefit from the agency's programs or 
activities. Subparagraph (b)(l)(iv) requires that different or separate aids, 
benefits, or services be provided only when necessary to ensure that the aids, 
benefits, or services are as effective as those provided to others. Even when 
separate or different aids, benefits, or services would be more effective, 
subparagraph (b)(2) provides that a qualified handicapped person still has the 
right to choose to participate in the program that is not designed to 
accommodate handicapped persons. 

Subparagraph (b)(l)(v) prohibits the agency from denying a qualified 
handicapped person the opportunity to participate as a member of a planning or 
advisory board. 

Subparagraph (b)(l)(vi) prohibits the agency from limiting a qualified 
handicapped person in the enjoyment of any right, privilege, advantage, or 
opportunity enjoyed by others receiving any aid, benefit, or service. 

Subparagraph (b)(3) prohibits the agency from utilizing criteria or methods 
of administration that deny handicapped persons access to the agency's programs 
or activities. The phrase "criteria or methods of administration" refers to 
official written agency policies and to the actual practices of the agency. This 
subparagraph prohibits both blatantly exclusionary policies or practices and 
nonessential policies and practices that are neutral on their face, but deny 
handicapped persons an effective opportunity to participate. 

Subparagraph (b)(4) specifically applies the prohibition enunciated in @ 
39.130(b)(3) to the process of selecting sites for construction of new 
facilities or existing facilities to be used by the agency. Subparagraph (b)(4) 
does not apply to construction of additional buildings at an existing site. 

Subparagraph (b)(5) prohibits the agency, in the selection of procurement 
contractors, from using criteria that subject qualified handicapped persons to 
discrimination on the basis of handicap. 

Subparagraph (b)(6) prohibits the agency from discriminating against 
qualified handicapped persons on the basis of handicap in the granting of 
licenses or certification. A person is a "qualified handicapped person" with 
respect to licensing or certification, if he or she can meet the essential 
eligibility requirements for receiving the license or certification (see @ 
39.103). 

In addition, the agency may not establish requirements for the programs or 
activities of licensees or certified entities that subject qualified handicapped 
persons to discrimination on the basis of handicap. For example, the agency must 
comply with this requirement when establishing safety standards for the 



operations of licensees. In that case the agency must ensure that standards that 
it promulgates do not discriminate in an impermissible manner against the 
employment of qualified handicapped persons. 

Subparagraph (b)(6) does not extend section 504 directly to the programs or 
activities of licensees or certified entities themselves. The programs or 
activities of Federal licensees or certified entities are not themselves 
federally conducted programs or activities nor are they programs or activities 
receiving Federal financial assistance merely by virtue of the Federal license 
or certificate. However, as noted above, section 504 may affect the content of 
the rules established by the agency for the operation of the program or activity 
of the licensee or certified entity, and thereby indirectly affect limited 
aspects of its operations. 

Twenty-three commenters argued that the regulation should extend to the 
activities of licensees or certified entities, citing Community Television of 
Southern California v. Gottfried, 103 S. Ct. 885 (1983). In that case, the Court 
held that section 504 as applied to federally assisted programs did not require 
the Federal Communications Commission to prohibit discrimination on the basis of 
handicap by licensed broadcasters, but that "the policies underlying the 
Communications Act" might authorize the Commission to issue a regulation 
governing such discrimination. The Court did not, however, indicate that section 
504 itself could serve as the source of such regulatory authority. 

The Court has held that "the use of the words 'public interest' in a 
regulatory statute is not a broad license to promote the general public welfare. 
Rather the words take meaning from the purposes of the regulatory legislation." 
National Association for the Advancement of Colored People v. Federal Power 
Commission, 425 U.S. 662, 669 (1976). In our view, section 504 does not of 
itself extend an agency's regulatory authoritytothe activities of licensees or 
certified entities. Where an agency has existing regulatory authority that is 
broad enough to enable it to establish a nondiscrimination requirement for its 
licensees or certified entities, section 504 may support the exercise of that 
authority. Because the Department of Justice has no such underlying authority, 
it cannot prohibit discrimination by licensees. 

Twenty-two commenters objected to the omission of a paragraph from the 
regulations for federally assisted programs that prohibits a recipient from 
providing significant assistance to an organization that discriminates. To the 
extent that assistance from the agency would provide significant support to an 
organization, it would constitute Federal financial assistance and the 
organization, as a recipient of such assistance, would be covered by the 
agency's section 504 regulation for federally assisted programs. The regulatory 
"significant assistance" provision, however, would be inappropriate in a 
regulation applying only to federally conducted programs or activities. 

Paragraph ( c )  provides that programs conducted pursuant to Federal statute or 
Executive order that are designed to benefit only handicapped persons or a given 
class of handicapped persons may be limited to those handicapped persons. 

Paragraph (d), discussed above, provides that the agency must administer 
programs and activities in the most integrated setting appropriate to the needs 
of qualified handicapped persons. 

Section 39.140 Employment 

Section 39.140 prohibits discrimination on the basis of handicap in 
employment by the agency. Comments on proposed @ 39.140 identified two types of 
problems. First, several commenters felt that the rule's treatment of employment 
was not sufficiently comprehensive. They pointed out that the rule does not 
enumerate the employment practices covered (e.g., hiring, promotion, 
assignment); it does not say what must be done to avoid or correct possible 
discrimination (e.g., reasonable accommodation, review of preemployment tests, 
limitations on preemployment inquiries and the use of medical examinations) ; nor 



does it define a "qualified handicapped person" with respect to employment. 

Second, one commenter objected to the rule's adoption of "the definitions, 
requirements and procedures of section 501 of the Rehabilitation Act" as 
established in rules of the Equal Employment Opportunity Commission (EEOC) at 29 
CFR part 1613. This commenter argued that EEOC's rules on physical examinations 
were too restrictive and claimed that the proposed rule did not limit employment 
coverage to the program conducted by the Federal government in a manner similar 
to the "program or activity" limitation on coverage of programs receiving 
Federal financial assistance. Finally, the commenter asserted that reliance on 
section 501 was misplaced because that section of the Rehabilitation Act 
requires affirmative action whereas section 504, which the rule implements, 
contains only a nondiscrimination requirement. 

The original notice of proposed rulemaking explained that the regulation is 
in accord with Prewitt v. United States Postal Service, 662 F.2d 292 (5th Cir. 
1981), which held that Congress intended section 504 to cover the employment 
practices of Executive agencies. In Prewitt, the court also held that, in order 
to give effect to sections 501 and 504, both of which cover Federal employment, 
the administrative procedures of section 501 must be followed. Accordingly, the 
proposed rule adopted the definitions, requirements and procedures of section 
501 as established in EEOC's rules. 

The final rule has not been changed. The Department intends to avoid 
duplicative, competing or conflicting standards under the Rehabilitation Act 
with respect to Federal employment. While the rule could define terms with 
respect to employment and enumerate what practices are covered and what 
requirements apply, reference to the Government-wide rules of the Equal 
Employment Opportunity Commission is sufficient and avoids duplication. The 
class of Federal employees and applicants for employment covered by section 504 
is identical to or subsumed within that covered by section 501. To apply 
different or lesser standards to persons alleging violations of section 504 
could lead unnecessarily to confusion in the enforcement of the Rehabilitation 
Act with respect to Federal employment. 

Section 39.149 Program accessibility: Discrimination prohibited 

The proposed regulation did not contain a general statement of the program 
accessibility requirement similar to that appearing in the section 504 
coordination regulation for federally assisted programs (28 CFR 41.56). The 
decision not to include this language in the proposed regulation created the 
misperception that a change in substance was intended. In order to remedy this 
misunderstanding, the Supplemental Notice requested comments on explicitly 
including it. Sixty-two commenters favored inclusion of the specific regulatory 
language that was published in the Supplemental Notice. Consequently, the final 
rule has been revised to include the language of the Supplemental Notice. The 
language appears at @ 39.149. 

Section 39.150 Program accessibility: Existing facilities 

This regulation adopts the program accessibility concept found in the 
existing section 504 coordination regulation for programs or activities 
receiving Federal financial assistance (28 CFR 41.57), with certain 
modifications. Thus, @ 39.150 requires that the agency's program or activity, 
when viewed in its entirety, be readily accessible to and usable by handicapped 
persons. The regulation also makes clear that the agency is not required to make 
each of its existing facilities accessible ( @  39.150(a) (1) ) . However, @ 39.150, 
unlike 28 CFR 41.56-41.57, places explicit limits on the agency's obligation to 
ensure program accessibility ( @  39.150(a)(2)). This provision provoked 959 
comments, the largest number received on any single issue. Most cornmenters 
sought the deletion of the "undue financial and administrative burdens" language 
from the regulation. On the basis of preliminary comments on this paragraph, the 
Department published clarifying language in its Supplemental Notice. The final 
version includes that clarification. 



The "undue financial and administrative burdens" language (found at @@ 
39.150(a)(2) and 39.160(d)) is based on the Supreme Court's Davis holding that 
section 504 does not require program modifications that result in a fundamental 
alteration in the nature of a program, and on the Court's statement that section 
504 does not require modifications that would result in "undue financial and 
administrative burdens." 442 U.S. at 412. Since Davis, circuit courts have 
applied this limitation on a showing that only one of the two "undue burdens" 
would be created as a result of the modification sought to be imposed under 
section 504. See, e.g., Dopico v. Goldschmidt, supra; American Public Transit 
Association v. Lewis, supra (APTA). In APTA the United States Court of Appeals 
for the District of Columbia Circuit applied the Davis language and invalidated 
the section 504 regulations ofthe Department of Transportation (DOT). The court 
in APTA noted "that at some point a transit system's refusal to take modest, 
affirmative steps to accommodate handicapped persons might well violate section 
504. But DOT's rules do not mandate only modest expenditures. The regulations 
require extensive modifications of existing systems and impose extremely heavy 
financial burdens on local transit authorities." 655 F.2d at 1278. 

The inclusion of subparagraph (a)(2) is an effort to conform the agency's 
regulation implementing section 504 to the Supreme Court's interpretation of the 
statute in Davis as well as to the decisions of lower courts following the Davis 
opinion. This subparagraph acknowledges, in light of recent case law, that, in 
some situations, certain accommodations for a handicapped person may so alter an 
agency's program or activity, or entail such extensive costs and administrative 
burdens that the refusal to undertake the accommodations is not discriminatory. 
The failure to include such a provision could lead to judicial invalidation of 
the regulation or reversal of a particular enforcement action taken pursuant to 
the regulation. 

Many commenters argued that the Supreme Court's decision in Davis did not 
require inclusion of an undue burdens defense in this regulation. These 
commenters asserted that the holding in Davis was that the plaintiff was not a 
qualified handicapped person and that the subsequent reference to "undue 
financial and administrative burdens" was mere dicta. These commenters overlook 
the interpretations of Davis provided by the Federal circuit court cases 
mentioned above. The APTA and Dopico decisions make it clear that financial 
burdens can limit the obligation to comply with section 504. See also New Mexico 
Association for Retarded Citizens v. New Mexico, 678 F.2d 847 (10th Cir. 1982). 

Many commenters argued that inclusion of the undue burdens defense was 
inconsistent with the position taken by Vice President Bush in his letter of 
March 21, 1983, in which he announced the Administration's decision not to 
revise the coordination regulation for federally assisted programs. The decision 
to include the undue burdens defense represents no contradiction with the 
position taken by Vice President Bush on the guidelines for federally assisted 
programs. In his letter the Vice President stated that "extensive change of the 
existing 504 coordination regulations was not required, and that with respect to 
those few areas where clarification might be desirable, the courts are currently 
providing useful guidance and can be expected to continue to do so in the 
future." One element of that "useful guidance" obviously comes from 
interpretations of the Davis decision by the lower Federal courts. 

The Department has carefully considered the comments on the process that the 
Department should follow in determining whether a program modification would 
result in undue financial and administrative burdens. The Department intends to 
be guided by six principles in its application of the "fundamental alteration" 
and "undue financial and administrative burdens" language. 

First, because of the extensive resources and capabilities that could 
properly be drawn upon for section 504 purposes by a large Federal agency like 
the Department of Justice, the Department explicitly acknowledges that, in most 
cases, making a Department program accessible will likely not result in undue 
burdens. Second, the burden of proving that the accommodation request will 
result in a fundamental alteration or undue burdens has been placed squarely on 



the Department of Justice, not on the handicapped person. Third, in determining 
whether financial and administrative burdens are undue, the Department is to 
consider all Department resources available for use in the funding and operation 
of the conducted program. Fourth, the "fundamental alterationW/"undue burdens" 
decision is to be made by the Attorney General or his designee and must be 
accompanied by a written statement of reasons for reaching such a conclusion. 
Fifth, if a disabled person disagrees with the Attorney General's finding, he or 
she can file a complaint under the complaint procedures established by the final 
regulation. A significant feature of this complaint adjudication procedure is 
the availability of a hearing before an independent administrative law judge 
under the due process protections of the Administrative Procedure Act. Sixth and 
finally, even if there is a determination that making a program accessible will 
fundamentally alter the nature of the program, or will result in undue financial 
and administrative burdens, the Department must still take action, short of that 
outer limit, that will open participation in the Department's program to 
disabled persons to the fullest extent possible. 

One hundred and eighty-one commenters on the Supplemental Notice objected to 
the provision that the "undue burdens" decision would be based on consideration 
of "all agency resources available for use in the funding and operation of the 
conducted program," arguing that it should be based on the resources of the 
agency as a whole. Some argued that this formulation was required because all 
agency resources come from taxpayer monies and should not be used to support 
discrimination. 

The Department's entire budget is an inappropriate touchstone for making 
determinations as to undue financial and administrative burdens. Many parts of 
the Department's budget are earmarked for specific purposes and are simply not 
available for use in making the Department's programs accessible to disabled 
persons. For example, funds for the operation of the Bureau of Prisons are 
unavailable for defraying the cost of a sign language interpreter at a 
deportation hearing conducted by the Immigration and Naturalization Service. 
There are extensive resources available to the Department and it is expected 
that the Department will, only on very rare occasions, be faced with "undue 
burdens" in meeting the program accessibility or communications sections of the 
regulation. 

One commenter said that the term "undue hardship" used in regulations for 
federally assisted programs is more specific and less discriminatory than the 
term "undue burdens." The term "undue hardship" is a term of art used in 
connection with employment. The term "undue burdens" is taken from the Supreme 
Court's opinion in Davis and is appropriately included in this regulation. 

Some commenters argued that section 504 creates an absolute right to access, 
and that cost cannot limit this right, although it may be a factor in 
determining timeframes for compliance. Section 504  does not create an absolute 
right to access. The Supreme Court stated in Davis that recipients need not 
undertake modifications to their programs to meet the requirements of section 
504 that would result in "undue financial and administrative burdens." This 
understanding of section 504  and its implementing regulations for federally 
assisted programs is shared by the lower Federal courts, which have routinely 
applied the "undue burdens" limitation to accessibility issues. Congress 
suggested no different interpretation of section 5 0 4  when applying it to 
federally conducted programs. Spreading the cost of compliance over a period of 
time is, however, one way of avoiding undue financial and administrative 
burdens, and the Department will consider that as an option whenever it 
considers asserting that defense. 

Paragraph (b) sets forth a number of means by which program accessibility may 
be achieved, including redesign of equipment, reassignment of services to 
accessible buildings, and provision of aides. In choosing among methods, the 
agency shall give priority consideration to those that will be consistent with 
provision of services in the most integrated setting appropriate to the needs of 
handicapped persons. Structural changes in existing facilities are required 



only when there is no other feasible way to make the agency's program 
accessible. The agency may comply with the program accessibility requirement by 
delivering services at alternate accessible sites or making home visits as 
appropriate. 

Paragraphs (c) and (d) establish time periods for complying with the program 
accessibility requirement. As currently required for federally assisted programs 
by 28 CFR 41.57(b), the agency must make any necessary structural changes in 
facilities as soon as practicable, but in no event later than three years after 
the effective date of this regulation. Where structural modifications are 
required, a transition plan shall be developed within six months of the 
effective date of this regulation. Aside from structural changes, all other 
necessary steps to achieve compliance shall be taken within sixty days. 

Section 39.151 Program accessibility: New construction and alterations 

Overlapping coverage exists with respect to new construction under section 
504, section 502 of the Rehabilitation Act of 1973, as amended (29 U.S.C 792), 
and the Architectural Barriers Act of 1968, as amended (42 U.S.C. 4151-4157). 
Section 39.151provides that those buildings that are constructed or altered by, 
on behalf of, or for the use of the agency shall be designed, constructed, or 
altered to be readily accessible to and usable by handicapped persons in 
accordance with 41 CFR 101-19.600 to 101-19.607. This standard was promulgated 
pursuant to the Architectural Barriers Act of 1968, as amended (42 U.S.C. 
4151-4157). It is appropriate to adopt the existing Architectural Barriers Act 
standard for section 504 compliance because new and altered buildings subject to 
this regulation are also subject to the Architectural Barriers Act and because 
adoption of the standard will avoid duplicative and possibly inconsistent 
standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required to meet the new construction standard. They are 
subject, however, to the requirements of @ 39.150. 

A commenter has recommended that the regulation should require that buildings 
leased after the effective date of the regulation should meet the new 
construction standards of @ 39.151, rather than the program accessibility 
standard for existing facilities in @ 39.150. Federal practice under section 504 
has always treated newly leased buildings as subject to the existing facility 
program accessibility standard. Unlike the construction of new buildings where 
architectural barriers can be avoided at little or no cost, the application of 
new construction standards to an existing building being leased raises the same 
prospect of retrofitting buildings as the use of an existing Federal facility, 
and the Department believes the same program accessibility standard should apply 
to both owned and leased existing buildings. 

Section 39.160 Communications 

Section 39.160 requires the agency to take appropriate steps to ensure 
effective communication with personnel of other Federal entities, applicants, 
participants, and members of the public. These steps include procedures for 
determining when auxiliary aids are necessary under @ 39.160(a)(l) to afford a 
handicapped person an equal opportunity to participate in, and enjoy the 
benefits of, the agency's program or activity. They also include an opportunity 
for handicapped persons to request the auxiliary aids of their choice. This 
expressed choice shall be given primary consideration by the agency ( @  
39.160(a)(l)(i)). The agency shall honor the choice unless it can demonstrate 
that another effective means of communication exists or that use of the means 
chosen would not be required under @ 39.160(d). That paragraph limits the 
obligation of the agency to ensure effective communication in accordance with 
Davis and the circuit court opinions interpreting it (see supra preamble @ 
39.150(a)(2)). Unless not required by @ 39.160(d), the agency shall provide 
auxiliary aids at no cost to the handicapped person. 



In some circumstances, a notepad and written materials may be sufficient to 
permit effective communication with a hearing-impaired person. In many 
circumstances, however, they may not be, particularly when the information being 
communicated is complex or exchanged for a lengthy period of time (e.g., a 
meeting) or where the hearing-impaired applicant or participant is not skilled 
in spoken or written language. In these cases, a sign language interpreter may 
be appropriate. For vision-impaired persons, effective communication might be 
achieved by several means, including readers and audio recordings. In general, 
the agency intends to inform the public of (1) the communications services it 
offers to afford handicapped persons an equal opportunity to participate in or 
benefit from its programs or activities, (2) the opportunity to request a 
particular mode of communication, and (3) the agency's preferences regarding 
auxiliary aids when several different modes are effective. 

The agency shall ensure effective communication with vision-impaired and 
hearing-impaired persons involved in hearings conducted by the agency, e.g., INS 
deportation proceedings. Auxiliary aids in these proceedings must be afforded 
where they are necesssary to ensure effective communication at the proceedings. 
When sign language interpreters are necessary, the agency may require that it be 
given reasonable notice prior to the proceeding of the need for an interpreter. 
Moreover, the agency need not provide individually prescribed devices, readers 
for personal use or study, or other devices of a personal nature ( @  
39.160(a)(l)(ii)). For example, the agency need not provide eye glasses or 
hearing aids to applicants or participants in its programs. Similarly, the 
regulation does not require the agency to provide wheelchairs to persons with 
mobility impairments. 

Some commenters suggested that the Department's language in @ 
39.160(a)(l)(ii) that states that the agency need not provide individually 
prescribed devices or readers for personal use or study be modified to state 
that such devices are not required for "nonprogram material." This suggestion 
has not been adopted because it is less clear than the existing formulation, 
which is intended to distinguish between communications that are necessary to 
obtain the benefits of the federal programs and those that are not and which 
parallels the requirements of the Federal government's section 504 regulations 
for federally assisted programs. For example, a federally operated library would 
have to ensure effective communication between its librarian and a patron, but 
not between the patron and a friend who had accompanied him or her to the 
library. 

Several comments suggested that the definition of auxiliary aids should 
include attendant services that may be needed to aid disabled persons to travel 
to meetings. Other comments recommended that in some cases attendant services 
may be an appropriate auxiliary aid to achieve program accessiblity. 

The Department has not adoptedthe approach recommended by these comments.To 
the extent that the services of an attendant are not directly related to a 
federally conducted program or activity, it would be inappropriate to require 
them at Federal expense. For example, the services of a sign language 
interpreter make a workshop as available to any deaf participant as it is to 
other participants. The need for services of interpreters arises directly out of 
the presentation of information in a form that can be understood by hearing 
persons. However, the Department views the services of an attendant for a 
disabled person as generally personal in nature and not directly related to the 
federally conducted program. 

A different conclusion, however, might be reached for Federal employees or 
other persons traveling for the agency. Where a disabled person who is unable to 
travel without an attendant is required to perform official travel, the travel 
expenses of an attendant, including per diem and transportation expenses, may be 
paid by the Department. See 5 U.S.C. 3102(d) (1982). 



Paragraph (b) requires the agency to provide information to handicapped 
persons concerning accessible services, activities, and facilities. Paragraph 
(c) requires the agency to provide signage at inaccessible facilities that 
directs users to locations with information about accessible facilities. 

Section 39.170 Compliance procedures 

Section 39.170 establishes a detailed complaint processing and review 
procedure for resolving allegations of discrimination in violation of section 
504 in the Department of Justice's programs and activities. The 1978 amendments 
to section 504 failed to provide a specific statutory remedy for violations of 
section 504 in federally conducted programs. The amendment's legislative history 
suggesting parallelism between section 504 for federally conducted and federally 
assisted programs is unhelpful in this area because the fund termination 
mechanism used in section 504 federally assisted regulations depends on the 
legal relationship between a Federal funding agency and the recipients to which 
the Federal funding is extended. The Department has decided that the most 
effective and appropriate manner in which to enforce section 504 in the 
federally conducted area is through an equitable complaint resolution process. 
Section 39.170 establishes this process. 

The complaint process in the final rule is substantially the same as the one 
that the Department proposed. The Department received 57 comments on this 
section. These comments did not question the use of a complaint-responsive 
enforcement scheme as appropriate for section 504 for federally conducted 
programs. The Department continues to view its specific proposal as 
satisfactory. 

Paragraph (a) specifies that paragraphs (c) through (1) of this section 
establish the procedures for processing complaints other than employment 
complaints. Paragraph (b) provides that the agency will process employment 
complaints according to procedures established in existing regulations of the 
EEOC (29 CFR part 1613) pursuant to section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

Paragraph (c) vests in the Responsible Official the responsibility for the 
overall management of the 504 compliance program. "Responsible Official" or 
"Official," as defined in @ 39.103, refers to the Director of Equal Employment 
Opportunity, who is designated as the official responsible for coordinating 
implementation of compliance procedures set forth in @ 39.170. The definition of 
"Official" includes other Department Officials to whom authority has been 
delegated by the Official. The Assistant Attorney General for Administration has 
been designated as the Director of Equal Employment Opportunity for the 
Department. See 28 CFR 42.2(a). 

Although one person has responsibility both for administering the Equal 
Employment Opportunity Program for the Department and for coordinating 
implementation of the compliance procedures under this part, the procedures for 
carrying out these two responsibilities are different. The Official would follow 
the procedures for enforcing equal employment opportunity, as set forth in 29 
CFR part 1613, only for complaints alleging employment discrimination (see @ 
39.170(b)). Other complaints would be processed under the procedures in @ 
39.170. Authority for processing complaints of employment discrimination has 
been delegated to Equal Employment Opportunity Officers in some Department 
components, and it is expected that authority for enforcing this part will be 
similarly delegated. 

Subparagraphs (d) (1) and (3) provide that any person who believes that he or 
she has been discriminated against may file a complaint within 180 days from the 
date of the alleged discrimination. The Official may extend the time limit when 
the complainant shows good cause. Good cause could be found if, for example, (1) 
the complainant mistakenly filed with the wrong agency and was not informed of 
the mistake within the 180 days; or (2) the complainant could not reasonably be 
expected to know of the act or event said to be discriminatory. 



Several commenters arguedthat the proposed rule unnecessarily restricted the 
right to file a complaint by not allowing an individual victim of discrimination 
to authorize a representative to file on his or her behalf. The final rule 
permits filing by the authorized representative of an individual victim, or, in 
the case of class discrimination, of a member of the class, as well as by an 
individual victim or class member. The final rule has been revised to make it 
clear that complaints alleging that a specific class of persons has been 
discriminated against may only be filed by a member of that specific class or by 
a representative authorized to file the complaint by a member of that class ( @  
39.170(d)(l)). 

The Federal Bureau of Prisons has established an Administrative Remedy 
Procedure for handling grievances of inmates of Federal penal institutions (28 
CFR part 542). This procedure allows an inmate to file a formal written 
complaint with the Warden of the Institution or with the Regional Director. 
While these remedies are not a substitute for the right to an independent 
investigation by a civil rights office and appeal to the Complaint Adjudication 
Officer, the final rule requires inmates to exhaust these procedural remedies 
before filing a complaint with the Official. The time period for filing a 
complaint with the Official would be extended by the time spent exhausting these 
remedies. This requirement applies only to inmates and does not extend to 
visitors and employees. 

The Department received several comments on how prisoners' complaints should 
be handled. Some of them suggested that both the discrimination procedure and 
the prison grievance procedures should be invoked simultaneously. The Department 
believes that this proposal would require the unnecessary duplication of efforts 
without materially enhancing results. The Bureau of Prisons reported that 
thousands of inmate complaints were filed in 1983 alone and that several court 

decisions have held that the inmate administrative remedy procedure must be 
exhausted before suit can be filed. Although the volume of complaints by prison 
inmates might be burdensome, it is not possible now to forecast the number that 
will be filed. The Department believes, however, that handicapped prisoners must 
be afforded the right to have their complaints investigated by an office that 
specializes in discrimination complaints, including section 504 complaints, as 
well as the right to appeal to the Complaint Adjudication Officer. It is 
expected that the requirement that inmates first exhaust prison administrative 
remedies will be effective in resolving most meritorious complaints. It may be 
necessary, of course, for the Department to provide additional resources to 
handle complaints filed under the new regulation. 

Subparagraph (d)(2) requires that the name and identity of a complainant be 
held in confidence unless he or she waives that right in writing and except to 
the extent necessary for compliance purposes. 

Complaints may be mailed or delivered to the Attorney General, the 
Responsible Official, or other agency officials. Complaints received by any 
agency official other than the Responsible Official must be forwarded 
immediately to the Responsible Official (subparagraph (d)(4)). 

Paragraph (e) requires the agency to send to the Architectural and 
Transportation Barriers Compliance Board a copy of any complaint alleging that 
a building or facility subject to the Architectural Barriers Act or section 502 
was designed, constructed, or altered in a manner that does not provide ready 
access to and use by handicapped persons. 

The Official is required to accept all complete complaints over which the 
agency has jurisdiction ( @  39.170(f)(l)). If the Official determines that the 
agency does not have jurisdiction over a complaint, the Official shall promptly 
notify the complainant and make reasonable efforts to refer the complaint to the 
appropriate entity of the Federal government ( @  39.170(f)(3)). 



If a complaint is not complete when it is filed, the Official must notify the 
complainant within 30 days that additional information is needed. The 
complainant must furnish the necessary information within 30 days of receipt of 
the notice, or the complaint will be dismissed without prejudice. Filing an 
incomplete complaint within 180 days fromthe date of the alleged discrimination 
satisfies the requirement of subparagraph (d)(3), but the timeframes governing 
the Official's other obligations to process the complaint (see, e.g., @ 
39.170(g)(l), @ 39.170(h)) do not begin to operate until the Official receives 
a complete complaint. 

Within 180 days of receipt of the complete complaint, the Official is to 
investigate the complaint, attempt an informal resolution, and, if informal 
resolution is not achieved, issue a letter of findings ( @  39.170 (h) ) . Within the 
time limit, the Official should make every effort to achieve informal resolution 
whenever possible. 

In response to a suggestion from a commenter, the Department no longer refers 
to the letter of findings as "preliminary." The word "preliminary" has been 
deleted because, if there is no appeal, the determination made in the letter of 
findings will constitute the final agency decision. 

Paragraph (h) requires that the Official's letter be sent to the complainant 
and respondent, and that it contain findings of fact and conclusions of law, the 
relief granted if discrimination is found, and notice of the right to appeal. 
The regulation provides that a party may appeal the Official's letter or 
findings to the Complaint Adjudication Officer (CAO). If neither party files an 
appeal from the letter of findings within 30 days after receipt of the letter, 
the letter will constitute the final decision of the agency ( @  39.170(i)(4)). 

The Department's final rule provides an opportunity for a hearing before an 
administrative law judge (ALJ). The ALJ would make a recommended decision to the 
CAO, who would make the final agency decision. The purpose of the hearing is to 
provide a forum in which the complainant or respondent can have an opportunity 
to be heard, confront witnesses, and present evidence so that an administrative 
law judge can issue a recommended decision that is well-reasoned and justified 
on the basis of the evidence presented. 

The opportunity for a hearing before an ALJ assures more impartiality and the 
appearance of more impartiality than a decision made by one agency official 
concerning other officials of the same agency. The Department expects that 
agency decisions based on a hearing record would more likely survive later 
judicial review. 

Under the regulation, another person or organization would be allowed to 
participate as a third party or amicus curiae if the ALJ determines that the 
petitioner has a legitimate interest in the proceedings, that participation will 
not duly delay the outcome, and that petitioner's participation may contribute 
materially to the disposition of the proceedings. 

The Department received comments on the proposed opportunity for a hearing 
before an administrative law judge. Some commenters were primarily concerned 
that by invoking a hearing before the ALJ with the procedural safeguards adopted 
from the Administrative Procedure Act (APA) (5 U.S.C. 554-557), the complainant 
would lose the right to a de novo review of the agency's final decision, because 
the APA allows a Federal court only to determine if the agency's final decisions 
are "arbitrary and capricious" (5 U.S.C. 706(2)(A)). It is beyond our 
jurisdiction to specify that a de novo review is available to complaints seeking 
judicial review of final agency decisions. This issue is for the courts to 
decide. That is also true for the issue of the availability of a private right 
of action, either without invoking our compliance procedures or after the 
issuance of letters of findings. 



Given the inherent conflicts of interest in situations where complaints 
allege discrimination on the part of the Department, it is critically important 
to ensure that a complaint be reviewed in a fair, independent process. The 
availability of a hearing before an independent ALJ would provide the appearance 
as well as the actuality of an impartial compliance mechanism. The Department 
has therefore included the provision for a hearing in the final regulation. 

One comment requested the addition of a provision whereby the Department 
would award attorneys fees to complainants. Another comment suggested that the 
Equal Access to Justice Act ( 5  U.S.C. 504) might provide for the award of fees. 
Nothing contained in title V of the Rehabilitation Act provides for the agency 
award of attorneys fees in administrative proceedings other than those involving 
Federal employment. Nor does the EAJA and the Department's implementing 
regulations at 28 CFR part 24 provide for such awards in hearings conducted 
under @ 39.170(k). We have therefore included no attorneys fee provision in the 
current regulations. 

Under paragraph (I), the CAO renders a final agency decision after appeal 
without a hearing or after a hearing. The CAO directs appropriate remedial 
action if discrimination is found. The CAO's decision will involve reviewing the 
entire file, including the investigation report, letter of findings, and, if a 
hearing was held, the hearing record and recommended decision of the 
administrative law judge. The decision shall be made within 60 days of receipt 
of the complaint file or the hearing record. 

One comrnenter objectedto the requirement in subparagraph (1)(1) that the CAO 
explain specifically a decision to reject or modify the ALJ's proposed findings, 
arguing that it would inappropriately limit the CAO's consideration of the 
issues. We have adopted the suggestion and eliminated the requirement. 

In response to recommendations from the Department's CAO and the Drug 
Enforcement Administration's ALJ, some changes have been made in the compliance 
procedures. Among the changes are a new requirement that the ALJ provide 
findings to all parties, not just the CAO, an added provision for filing 
exceptions to an ALJfs recommended decision, a delineation of the authorities of 
the ALJ, and a clarification of the responsibility for supervising compliance 
with the final agency decision between the Responsible Official and the CAO. 

The Department also received some comments on the appropriateness of 
providing for an appeal by either the complainant or respondent. Some comrnenters 
objected to allowing a respondent to obtain an administrative appeal because it 
could delay remedying discrimination. On the other hand, an impartial 
adjudicatory mechanism would require that opportunity is provided for both sides 
to appeal. For this reason, the Department finds it necessary and appropriate 
for both complainant and respondent to have the right to an administrative 
appeal. 

CROSS REFERENCES: Customs Service, Department of the Treasury: See 
Customs Duties, 19 CFR chapter I. 
Internal Revenue Service, Department of the Treasury: See Internal Revenue, 26 
CFR chapter I. 
Employees' Benefits: See title 20. 
Federal Trade Commission: See Commercial Practices, 16 CFR chapter I. 

NOTE: Other regulations issued by the Department of Justice appear in title 
4; title 8; title 21; title 45; title 48. 

SUPPLEMENTAL PUBLICATIONS: The official opinions of the Attorneys General of 
the United States. (Op. A.G.) Irregular, 1789 --; Washington, v. 1 --, 1852 --. 
SOURCE: Order No. 1065-84, 49 FR 35734, Sept. 11, 1984. 
AUTHORITY: 29 U.S.C. 794 
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ACTION 
AGENCY: ACTION. 

45 CFR Part 1214 
Enforcement of Nondiscrimination on the Basis of 

Handicap in Programs or Activities Conducted by ACTION 

November 15, 1990 
ACTION: Final rule. 

SUMMARY8 This regulation requires that ACTION operate all of its programs and 
activities so that qualified handicapped persons are not subjected to 
discrimination by ACTION. It sets forth standards for what constitutes 
discrimination on the basis of mental or physical handicap, provides a 
definition for handicapped person and qualified handicapped person, and 
establishes a detailed complaint mechanism for resolving allegations of 
discrimination against ACTION. This regulation implements section 504 of the 
Rehabilitation Act of 1973, as amended, which prohibits discrimination on the 
basis of handicap in programs or activities conducted by Federal executive 
agencies. 

EFFECTIVE DATE: January 14, 1991. 

FOR FURTHER INFORMATION CONTACT: Nancy Voss, Director, Equal Opportunity Staff, 
ACTION at (202) 634-9312 (Voice) or (202) 634-9256 (TDD). These are not 
toll-free numbers. Copies of this regulation are available on tape for persons 
with visual impairments. 

TEXT: SUPPLEMENTARY INFORMATION: 

Backaround 

The purpose of this rule is to provide for the enforcement of section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , as it applies 

to programs and activities conducted by ACTION. As amended by the 
Rehabilitation, Comprehensive Services, and Development Disabilities Amendments 
of 1978 (Sec. 199, Pub. L. 95-602, 92 Stat. 2982), section 504 of the 
Rehabilitation Act of 1973 states that: 

No otherwise qualified individual with handicaps in the United States, * * 
* shall, solely by reason of his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any program 
or activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shall promulgate such regulations as may 
be necessary to carry out the amendments to this section made by the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 
1978. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of Congress, and such regulation may take effect no 
earlier than the thirtieth day after the date on which such regulation is so 
submitted to such committees. 

On September 18, 1989, ACTION published a notice of proposed Rulemaking 
(NPRM) for the enforcement of section 504 of the Rehabilitation Act of 1973, 
as amended, which prohibits discrimination on the basis of handicap, as it 
applies to programs and activities conducted by ACTION. 54 FR 38401. ACTION 
received one response with comments on the NPRM. After analysis of the comments 
received and the final section 504 regulation that the Department of Justice 
issued for its own programs and activities, ACTION decided to adopt this final 
rule. 



The substantive nondiscrimination obligations of the agency, as set forth 
in this rule, are identical, for the most part, to those established by Federal 
regulations for programs or activities receiving Federal financial assistance. 
(See 28 CFR part 41 (section 504 coordination regulation for federally 
assisted programs)). This general parallelism is in accord with the intent 
expressed by supporters of the 1978 amendment in floor debate, including its 
sponsor, Rep. James M. Jeffords, that the Federal government should have the 
same section 504 obligations as recipients of Federal financial assistance. 
124 Cong. Rec. 13901 (1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, 
E2670 (daily ed. May 17, 1978) id.; 124 Cong. Rec. 13897 (remarks of Rep. 
Brademae); id. at 38552 (remarks of Rep. Sarasin). 

There are, however, some language differences between this rule and the 
Federal government's section 504 regulations for federally assisted programs. 
These changes are based on the Supreme Court's decision in Southeastern 
Community College v. Davis, 442 U.S. 397 (1979), and the subsequent circuit 
court decisions interpreting Davis and section 504. See Dopico v. Goldschmidt , 
687 F.2d 1272 (D.C. Cir. 1981) (APTA); see also Rhode Island Handicapped 
Action Committee v. Rhode Island Public Transit Authority, 718 F.2d 490 (1st 
Cir. 1983). 

These language differences are also supported by the decision of the Supreme 
Court in Alexander v. Choate, 469 U.S. 287 (1985), where the Court held that 
the regulations for federally assisted programs did not require a recipient to 
modify its durational limitation on Medicaid coverage of inpatient hospital care 
for handicapped persons. Clarifying its Davis decision, the Court explained 
that section 504 requires only "reasonable" modifications, id. at 300, and 
explicitly noted that "[the regulations implementing 504 [for federally 
assisted programs] are consistent with the view that reasonable adjustments in 
the nature of the benefit offered must at times be made to assure meaningful 
access.]11 Id. at 301 n.21 (emphasis added). 

Incorporation of these changes, therefore, makes this regulation implementing 
section 504 Federally conducted programs consistent with the Federal 
government's regulations implementing section 504 for federally assisted 
programs as they have been interpreted by the Supreme Court. Many of these 
federally assisted regulations were issued prior to the interpretations of 
section 504 by the Supreme Court in Davis, by lower courts interpreting Davis, 
and by the Supreme Court in Alexander; therefore their language does not reflect 
the interpretation of section 504 provided by the Supreme Court and by the 
various circuit courts. Of course, these federally assisted regulations must be 
interpreted to reflect the holdings of the Federal judiciary. Hence, the agency 
believes that there are no significant differences between this proposed rule 
for federally conducted programs and the Federal government's interpretation of 
section 504 regulations for federally assisted programs. 

This regulation has been reviewed by the Department of Justice. It is an 
adaptation of a prototype prepared by the Department of Justice under Executive 
Order 12550 (45 FR 72995, 3 CFR, 1980 Comp., p. 298) and distributed to Executive 
agencies. This regulation has also been reviewed by the Equal 
Employment Opportunity Commission under Executive Order 12067 (43 FR 28967, 3 
CFR, 1978 Comp., p. 206). It is not a major rule within the meaning of Executive 
Order 12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a 
regulatory impact analysis has not been prepared. This regulation does not have 
an impact on small entities. It is not, therefore, subject to the Regulatory 
Flexibility Act (5 U.S.C. 601-612). 

Section-bv-Section Analysis and Response To Comments 

Section 1214.101 Purpose. 

Section 1214.101 states the purpose of the rule, which is to effectuate 
section 119 of the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978, which amended section 504 of the 



Rehabilitation Act of 1973 to prohibit discrimination on the basis of 
handicap in programs or activities conducted by Executive agencies or the 

United States Postal Service. 

No comments were received on this section and it remains unchanged from the 
proposed rule. 

Section 1214.102 Application. 

The regulation applies to all programs or activities conducted by the agency. 
Under this section, a federally conducted program or activity is, in simple 
terms, anything a Federal agency does. Aside from employment, there are two 
major categories of federally conducted programs or activities covered by this 
regulation: Those involving general public contact as part of ongoing agency 
operations and those directly administered by the agency for program 
beneficiaries and participants. Activities in the first category include 
communication with the public (telephone contacts, office walk-ins, or 
interviews) and the public's use of the agency's facilities. Activities in the 
second category include programs that provide Federal services or benefits. This 
regulation does not, however, apply to programs or activities conducted outside 
the United States that do not involve individuals with handicaps in the United 
States. 

No comments were received on this section. 

Section 1214.103 Definitions. 

Agency. For purposes of this regulation "agency" means ACTION. 

Assistant Attorney General. Refers to the Assistant Attorney General, Civil 
Rights Division, United States Department of Justice. 

Auxiliary aids. "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 
Although auxiliary aids are required explicitly only by @ 1214.160(a)(l), they 
may also be necessary to meet other requirements of the regulation. Auxiliary 
aids are addressed in @ 1214.160(a)(l). Comments on the definition of 
"auxiliary aids" are discussed in connection with that section. 

Complete complaint. "Complete complaint" is defined to include all the 
information necessary to enable the agency to investigate the complaint. The 
definition of "complete complaint" enables the agency to determine the beginning 
of its obligation to investigate a complaint (see @ 1214.170(d)). 

Facility. The definition of "facility" is similar to that in the section 
504 coordination regulation for federally assisted programs, 28 CFR 41.3(f), 

except that the term "rolling stock or other conveyances" has been added and the 
phrase "or interest in such property" has been deleted because the term 
"facilityw as used in this regulation refers to structures and not to intangible 
property rights. It should, however, be noted that the regulation applies to all 
programs and activities conducted by the agency regardless of whether the 
facility in which they are conducted is owned, leased, or used on some other 
basis by the agency. The term "facility" is used on @ @  1214.149, 1214.150, and 
1214.170(f). Comments on the definition of "facility" are discussed in 
connection with @ 1214.151. 

Individual with handicaps. The definition of "individual with handicaps" 
is identical to the definition of " handicapped person" appearing in the 
section 504 coordination regulation for federally assisted programs (28 CFR 
41.31). 



Qualified individual with handicaps. The definition of "qualified 
individual with handicaps" is a revised version of the definition of 
"qualified handicapped person" appearing in the section 504 coordination 
regulation for federally assisted programs (28 CFR 41.32). 

Paragraph (1) is an adaptation of existing definitions of "qualified 
handicapped person" for purposes of federally assisted preschool, elementary, 
and secondary education programs (see, e.g., 45 CFR 84.3(k)(2)). It provides 
that an individual with handicaps is qualified for preschool, elementary, or 
secondary education programs conducted by the agency, if he or she is a member 
of a class of persons otherwise entitled by statute, regulation, or agency 
policy to receive these services from the agency. In other words, a 
handicapped person is qualified, if, considering all factors other than the 
handicapping condition, he or she is entitled to receive education services 
from the agency. 

Paragraph (2) deviates from existing regulations for federally assisted 
programs because of intervening court decisions. It defines "qualified 
individual with handicaps" with regard to any program other than those covered 
by paragraph (1) under which a person is required to perform services or to 
achieve a level of accomplishment. In such programs a qualified individual with 
handicaps is one who can achieve the purpose of the program without 

modifications in the program that the agency can demonstrate would result in a 
fundamental alteration in its nature. This definition reflects the decision of 
the Supreme Court in Davis. In that case, the Court ruled that a 
hearing-impaired applicant to a nursing school was not a "qualified 
handicapped person" because her hearing impairment would prevent her from 

participating in the clinical training portion of the program. The Court found 
that, if the program was modified so as to enable the respondent to participate 
(by exempting her from the clinical training requirements), "she would not 
receive even a rough equivalent of the training a nursing program normally 
gives." Id. at 410. It also found that "the purpose of [the] program was to 
train persons who could serve the nursing profession in all customary ways, " id. 
at 413, and that the respondent would be unable, because of her hearing 
impairment, to perform some functions expected of a registered nurse. It 
therefore concluded that the school was not required by section 504 to make 
such modifications that would result in "a fundamental alteration in the nature 
of the program." Id. at 410. 

We have incorporated the Court's language in the definition of "qualified 
individual with handicaps" in order to make clear that such a person must be 
able to participate in the program offered by the agency. The agency is required 
to make modifications in order to enable an applicant with handicaps applicant 
to participate, but is not required to offer a program of a fundamentally 
different nature. The test is whether, with appropriate modifications, the 
applicant can achieve the purpose of the program offered; not whether the 
applicant could benefit or obtain results from some other program that the 
agency does not offer . Although the revised definition a1 lows exclusion of some 
individuals with handicaps from some programs, it requires that an individual 
with handicaps who is capable of achieving the purpose of the program must be 
accommodated, provided that the modifications do not fundamentally alter the 
nature of the program. 

The commenter suggested that the fundamental alteration portion of this 
definition should reference @@ 1214.150(a) and 1214.160(d) which specifies the 
steps taken before a final determination is made as to whether the agency met 
the necessary burden of proof. The agency does not believe such a reference is 
appropriate in a definitional section. 

The commenter argued that the agency's virtually exclusive reliance on Davis 
above: (1) Creates a rule which is inconsistent with the federally assisted 
regulation guideline; (2) allows consideration of criteria extraneous to the 
activity sought to be engaged in, especially as it relates to employment; (3) 
contradicts HEW'S interpretation regarding employment regarding the requirement 



to be able to perform the essential functions of the job, because the phrase 
"level of accomplishrnentw is used; (4) ignores the title VI prohibition of using 
criteria or methods of administration which have the effect of subjecting 
individuals to discrimination; and (5) does not make it explicit in the rule 
that modifications of a program must occur if the purpose of the program can be 
achieved. The comrnenter also states that HEW has interpreted Davis to prohibit 
discrimination against persons with disabilities where such prohibition does not 
impose undue financial and administrative burdens, and that this must reflect 
the intent of Congress since it was not changed in the 1978 amendments. 

The agency believes that Davis, a 1979 Supreme Court case, clarifies the 
meaning of "essential eligibility requirements" with respect to programs in 
which an individual "is required to perform services or to achieve a level of 
accomplishment." In such a program, the Court held in Davis, an individual is 
not qualified if he or she cannot achieve the purpose of the program without 
modifications that would fundamentally alter its nature. The agency believes 
that it is appropriate to reflect this clarification in the regulation. 

Further, paragraph (4) defines "qualified individual with handicaps" for 
purposes of employment, and incorporate EEOC's regulations at 29 CFR part 
1613.702(£). 8 1214.130 sets forth the general prohibitions against 
discrimination and @ 1214.130(b)(3) specifically states the title VI prohibition 
of using criteria or methods of administration which have the effect 
of subjecting individuals to discrimination. The agency believes its placement 
of these standards is organizationally more appropriate. 

The agency has the burden of demonstrating that a proposed modification would 
constitute a fundamental alteration in the nature of its program or activity. 
Furthermore, in demonstrating that a modification would result in such an 
alteration, the agency must follow the procedures established in @@ 1214.150(a) 
and 1214.160(d), which are discussed below, for demonstrating that an action 
would result in undue financial and administrative burdens. That is, the 
decision must be made by the agency head or his or her designee in writing after 
consideration of all resources available for the program or activity and must be 
accompanied by an explanation of the reasons for the decision. If the agency 
head determines that an action would result in a fundamental alteration, the 
agency must consider options that would enable the individual with handicaps 
to achieve the purpose of the program but would not result in such an 
alteration. 

For programs or activities that do not fall under either of the first two 
paragraphs, paragraph (3) adopts the existing definition of "qualified 
handicapped person" with respect to services (28 CFR 41.32(b)) in the 
coordination regulation for programs receiving Federal financial assistance. 
Under this definition, a qualified individual with handicaps is an individual 
with handicaps who meets the essential eligibility requirements for 
participation in the program or activity. 

Paragraph (4) explains that "qualified individual with handicaps" means 
"qualified handicapped person" as that term is defined for purposes of 
employment in the Equal Employment Opportunity Commission's regulation at 29 CFR 
163.702(f), which is made applicable to this part by @ 1214.140. Nothing in this 
part changes existing regulations applicable to employment. 

"Section 504. " This definition makes clear that, as used in this 
regulation, "section 504" applies only to programs or activities conducted by 
the agency and not to programs or activities to which it provides Federal 
financial assistance. 

Section 1214.110 Self-Evaluation. 

The agency shall conduct a self evaluation of its compliance with section 
504 within one year of the effective date of this regulation. 



The self-evaluation requirement is present in the existing section 504 
coordination regulation for programs or activities receiving Federal financial 
assistance (28 CFR 41.5(b)(2)). Experience has demonstrated the self-evaluation 
process to be valuable as a means of establishing a working relationship with 
individuals with handicaps that promotes both effective and efficient 
implementation of section 504. 

The commenter recommendedthat ACTION consider including in this section: (1) 
An assurance to be submitted with the self-evaluation that will include, among 
other things, that the effects of the discriminatory policy will be eliminated; 
(2) atransition plan for compliance; (3) specific modification requirements for 
all disabilities including those with impaired vision or hearing; and (4) a list 
of interested persons consulted. 

The agency believes no modification is needed. The section uses the same 
provision adopted by the Department of Justice in its final rule implementing 
section 504 for its federally conducted programs. 28 CFR part 39.110. The 
Department of Justice determined that this regulatory language was appropriate 
after it analyzed the Federal Advisory Committee Act (5 U.S.C. app.), Executive 
Order 12024, and 41 CFR part 101-6, the regulation of the General Services 
Administration implementing the Act. 

The final rule provides that the agency shall provide an opportunity for 
interested persons, including individuals with handicaps or organizations 
representing individuals with handicaps, to participate in the self-evaluation 
process and development of transition plans by submitting comments (both oral 
and written). @ 1214.150 (d) specifically sets forth the standards for transition 
plans. 

Section 1214.111 Notice. 

Section 1214.111 requires the agencyto disseminate sufficient information to 
employees, applicants, participants, beneficiaries, and other interested persons 
to apprise them of the rights and protections afforded by section 504 and this 
regulation. Methods of providing this information include, for example, the 
publication of information in handbooks, manuals, and pamphlets that are 
distributed to the public to describe the agency's programs and activities; the 
display of informative posters in service centers and other public places; and 
the broadcast of information by television or radio. 

The commenter felt that notification of agency policy regarding 
nondiscrimination should also be specifically distributed in recruitment 

materials as well as general information. Since recruitment of both volunteers 
and employees is a program or activity of the agency, the agency has not adopted 
this suggestion. 

Section 1214.130 General prohibitions against discrimination. 

Section 1214.130 is an adaption of the corresponding section of the section 
504 coordination regulation for programs or activities receiving Federal 

financial assistance (28 CFR 41.51). 

Paragraph (a) restates the nondiscrimination mandate of section 504. The 
remaining paragraphs in @ 1214.130 establish the general principles for 
analyzing whether any particular action of the agency violates this mandate. 
These principles serve as the analytical foundation for the remaining sections 
of the regulation. If the agency violates a provision in any of the subsequent 
eections, it will also violate one of the general prohibitions found in @ 
1214.130. When there is no applicable subsequent provision, the general 
prohibitions stated in this section apply. 

Paragraph (b) prohibits overt denials of equal treatment of individuals with 
handicaps. The agency may not refuse to provide an individual with handicaps 

with an equal opportunity to participate in or benefit from its program simply 



because the person is handicapped. Such blatantly exclusionary practices often 
result from the use of irrebuttable presumptions that absolutely exclude certain 
classes of disabled persons (e.g., epileptics, hearing-impaired persons, 
persons with heart ailments) from participation in programs or activities 
without regard to an individual's actual ability to participate. Use of an 
irrebuttable presumption is permissible only when in all cases a physical 
condition by its very nature would prevent an individual from meeting the 
essential eligibility requirements for participation in the activity in 
quest ion. 

In addition, section 504 prohibits more than just the most obvious denials 
of equal treatment. It is not enough to admit persons in wheelchairs to a 
program if the facilities in which the program is conducted are inaccessible. 
Subparagraph (b)(l)(iii), therefore, requires that the opportunity to 
participate or benefit afforded to an individual with handicaps be as 
effective as that afforded to others. The later sections on program 
accessibility ( @ @  1214.149-1214.151) and communications ( @  1214.160) are 
specific applications of this principle. 

Despite the mandate of paragraph (d) that the agency administer its programs 
and activities in the most integrated setting appropriate to the needs of 
qualified individuals with handicaps, subparagraph (b)(l)(iv), in conjunction 
with paragraph (d), permits the agency to develop separate or different aids, 
benefits, or services when necessary to provide individuals with handicaps 
with an equal opportunity to participate in or benefit from the agency's 
programs or activities. Subparagraph (b)(l)(iv) requires that different or 
separate aids, benefits, or services are as effective as those provided to 
others. Even when separate or different aids, benefits, or services would be 
more effective, subparagraph (b)(2) provides that a qualified individual with 
handicaps still has the right to choose to participate in the program that is 
not designed to accommodate individuals with handicaps. 

Subparagraph (b)(l)(v) prohibits the agency from denying a qualified 
individual with handicaps the opportunity to participate as a member of a 
planning or advisory board. 

Subparagraph (b)(l)(vi) prohibits the agency from limiting a qualified 
individual with handicaps in the enjoyment of any right, privilege, advantage, 
or opportunity enjoyed by others receiving any aid, benefit, or service. 

The comrnenter arguedthat subparagraph (b)(l) should include a prohibition to 
"aid or perpetuate discrimination against a qualified handicapped person by 
providing significant assistance to an agency, organization, or person that 
discriminates on the basis of handicap in providing any aid, benefit or 
service to beneficiaries of the recipient's program," because this provision is 
included in the Department of Justice's coordination regulations for federally 
assisted programs (28 CFR part 41.51(b)(5)). 

To the extent that assistance from the agency would provide significant 
support to an organization, it would constitute Federal financial assistance and 
the organization, as a recipient of such assistance, would be covered by the 
section 504 regulation for federally assisted programs. The regulatory 
"significant assistance" provision however, would be inappropriate in a 
regulation applying only to federally conducted programs or activities. 

Subparagraph (b)(3) prohibits the agency from utilizing criteria or methods 
of administration that deny individuals with handicaps access to the agency's 
programs or activities. The phrase "criteria or methods of administration" refers 
to official written agency policies and to the actual practices of the 
agency. This paragraph prohibits both blatantly exclusionary policies or 
practices and nonessential policies and practices that are neutral on their 
face, but deny individuals with handicaps an effective opportunity to 
participate. 



Subparagraph (b)(4) specifically applies the prohibition enunciated in @ 
1214.130(b)(3) to the process of selecting sites for construction of new 
facilities or selecting facilities to be used by the agency. Subparagraph (b)(4) 
does not apply to construction of additional buildings at an existing site. 

Subparagraph (b)(5) prohibits the agency, in the selection or procurement 
contractors, from using criteria that subject qualified individuals with 
handicaps to discrimination on the basis of handicap. 

Paragraph (c) provides that programs conducted pursuant to Federal statute or 
Executive Order that are designed to benefit only individuals with handicaps 
or a given class of individuals with handicaps may be limited to those 
individuals with handicaps. 

Paragraph (d), discussed above, provides that the agency must administer 
programs and activities in the most integrated setting appropriate to the needs 
of qualified individuals with handicaps, i.e., in a setting that enables 
individuals with handicaps to interact with nonhandicapped persons to the 
fullest extent possible. 

Section 1214.140 Employment. 

Section 1214.140 prohibits discrimination on the basis of handicap in 
employment by the agency. Courts have held that section 504, as amended in 
1978, covers the employment practices of Executive agencies. Gardner v. Morris, 
75 F.2d 1271, 1277 (8th Cir. 1985); Smith v. United States Postal Service, 742 
F.2d 257, 259-260 (6th Cir. 1984) ; Prewitt v. United States Postal Service, 662 
F.2d 292, 302-04 (5th Cir. 1981). Contra McGuiness v. United States Postal 
Service, 744 F.2d 1318, 1320-21 (7th Cir. 1984); Boyd v. United States Postal 
Service, 752, F.2d 410, 413-14 (9th Cir. 1985). 

Courts uniformly have held that, in order to give effect to section 501 of 
the Rehabilitation Act, which covers Federal employment, the administrative 
procedures of section 501 must be followed in processing complaints of 
employment discrimination under section 504. Morgan v. United States Postal 
Service, 798 F.2d 1162, 1164-65 (8th Cir. 1986); Smith, 742 F.2d at 262; 
Prewitt, 662 F.2d at 304. Accordingly, @ 1214.140 (Employment) of this rule 
adopts the definitions, requirements, and procedures of section 501 as 
established in regulations of the Equal Employment Opportunity Commission (EEOC) 
at 29 CFR part 1613. Responsibility for coordinating enforcement of Federal laws 
prohibiting discrimination in employment is assigned to the EEOC by Executive 
Order 12067 (3 CFR, 1978 Comp., p. 206). Under this authority, the EEOC 
establishes government-wide standards on nondiscrimination in employment on 
the basis of handicap. In addition to this section, @ 1214.70(b) specifies 
that the agency will use the existing EEOC procedures to resolve allegations of 
employment discrimination. 

No comments were received on this section. 

Section 1214.149 Program accessibility: Discrimination prohibited. 

Section 1214.149 states the general nondiscrimination principle underlying 
the program accessibility requirements of @@ 1214.150 and 1214.151. 

No comments were received on this section. 

Section 1214.150 Program accessibility: existing facilities. 

This regulation adopts the program accessibility concept found in the 
existing section 504 coordination regulation for programs or activities 
receiving Federal financial assistance (28 CFR part 41.57), with certain 
modifications. Thus, @ 1214.150 requires that each agency program or activity, 
when viewed in its entirety, be readily accessible to and usable by individuals 
with handicaps. The regulation also makes clear that the agency is not 



requiredto make each of its existing facilities accessible ( @  1214.150(a)(l)). 
However, @ 1214.150, unlike 28 CFR part 41.57, places explicit limits on the 
agency's obligation to ensure program accessibility ( @  1214.150(a)(2)). 

Subparagraph (a)(2) generally codifies recent case law that defines the scope 
of the agency's obligation to ensure program accessibility. This paragraph 
provides that, in meeting the program accessibility requirement, the agency is 
not required to take any action that would result in a fundamental alteration in 
the nature of its program or activity or in undue financial and administrative 
burdens. A similar limitation is provided in @ 1214.160(d). This provision is 
baaed on the Supreme Court's holding in Southeastern Community College v. Davis, 
442 U.S. 397 (1979), that section 504 does not require program modifications 
that result in a fundamental alteration in the nature of a program, and on the 
Court's statement that section 504 does not require modifications that would 
result in "undue financial and administrative burdens." 442 U.S. at 412. Since 
Davis, circuit courts have applied this limitation on a showing that only one of 
the two "undue burdens" would be created as a result of the modifications sought 
to be imposed under section 504. See, e.g., Dopico v. Goldschmidt, 687 F.2d 
644 (2d Cir. 1982); American Public Transit Association v. Lewis (APTA), 655 
F.2d 1272 (DC Cir. 1981). 

Subparagraph (a)(2) and paragraph 1214.160(d) are also supported by the 
Supreme Court's decision in Alexander v. Choate, 469 U.S. 287 (1985). Alexander 
involved a challenge to the State of Tennessee's reduction of inpatient hospital 
care coverage under Medicaid from 20 to 14 days per year. Plaintiffs argued that 
this reduction violated section 504 because it had an adverse impact on 
handicapped persons. The Court assumed without deciding that section 504 

reaches at least some conduct that has an unjustifiable disparate impact on 
handicapped people, but held that the reduction was not "the sort of disparate 
impact" discrimination that might be prohibited by section 504 or its 
implementing regulation. Id. at 299. 

Relying on Davis, the Court said that section 504 guarantees qualified 
handicapped persons "meaningful access to the benefits that the grantee 

offers," id. at 301, and that "reasonable adjustments in the meaningful access." 
Id. at n.21 (emphasis added). However, section 504 does not require " 
'changes', 'adjustments', or 'modifications' to existing programs that would be 
'substantial' * * * or that would constitute 'fundamental alteration(s) in the 
nature of a program. ' " Id. at n.20 (citations omitted). Alexander supports the 
position, based on Davis and the earlier, lower court decisions, that in some 
situations, certain accommodations for a handicapped person may so alter an 
agency's program or activity, or entail such extensive costs and administrative 
burdens that the refusal to undertake the accommodations is not discriminatory. 
Thus, failure to include such an "undue burdens" provision could lead to 
judicial invalidation of the regulation or reversal of a particular enforcement 
action taken pursuant to the regulation. 

This paragraph, however, does not establish an absolute defense; it does not 
relieve the agency of all obligations to individuals with handicaps. Although 
the agency is not required to take actions that would result in a fundamental 
alteration in the nature of a program or activity or in undue financial and 
administrative burdens, it nevertheless must take any other steps necessary to 
ensure that individuals with handicaps receive the benefits and services of 
the federally conducted program or activity. 

It is our view that compliance with @ 1214.150(a) would in most cases not 
result in undue financial and administrative burdens on the agency. In 
determining whether financial and administrative burdens are undue, all agency 
resources available for use in the funding and operation of the conducted 
program or activity should be considered. The burden of proving that compliance 
with @ 1214.150(a) would fundamentally alter the nature of a program or activity 
or would result in undue financial and administrative burdens rests with the 
agency. The decision that compliance would result in such alteration or burdens 
must be made by the agency head or his or her designee and must be accompanied 



by a written statement of the reasons for that conclusion. Any person who 
believes that he or she or any specific class of persons has been injured by the 
agency head's decision or failure to make a decision may file a complaint under 
the compliance procedures established in @ 1214.170. 

Paragraph (b) sets forth a number of means by which program accessibility may 
be achieved, including redesign of equipment, reassignment of services to 
accessible buildings, and provision of aides. In choosing among methods, the 
agency shall give priority consideration to those that will be consistent with 
provision of services in the most integrated setting appropriate to the needs of 
individuals with handicaps. Structural changes in existing facilities are 
required only when there is no other feasible way to make the agency's program 
accessible. It should be noted that "structural changes" include all physical 
changes to a facility; the term does not refer only to changes to structural 
features, such as removal of or alterations to a load-bearing structural member. 
The agency may comply with the program accessibility requirement by delivering 
services at alternate accessible sites or making home visits as appropriate. 

Paragraphs (c) and (d) establish time periods for complying with the program 
accessibility requirement. As currently required for federally assisted programs 
by 28 CFR part 41.57(b), the agency must make any necessary structural changes 
in facilities as soon as practicable, but in no event later than three years 
after the effective date of this regulation. Where structural modifications are 
required, a transition plan shall be developed within six months of the 
effective date of this regulation. Aside from structural changes, all other 
necessary steps to achieve compliance shall be taken within sixty days. 

No comments were received on this section. 

Section 1214.151 Program accessibility: New construction and alterations. 

Overlapping coverage exists with respect to new construction and alterations 
under section 504 and the Architectural Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157). Section 1214.151 provides that those buildings that are 
constructed or altered by, on behalf of, or for the use of, the agency shall be 
designed, constructed, or altered to be readily accessible to and usable by 
individuals with handicaps in accordance with 41 CFR parts 101-19.600 to 
101-19.607. This standard was promulgated pursuant to the Architectural Barriers 
Act of 1968, as amended (42 U.S.C. 4151-4157). We believe that it is appropriate 
to adopt the existing Architectural Barriers Act standard for section 504 
compliance here because new and altered buildings subject to this regulation are 
also subject to the Architectural Barriers Act and because adoption of this 
standard will avoid duplicative and possibly inconsistent standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required by the regulation to meet accessibility standards 
simply by virtue of being leased. They are subject, however, to the program 
accessibility standard for existing facilities in @ 1214.150. To the extent the 
buildings are newly constructed or altered, they must also meet the new 
construction and alteration requirements of @ 1214.151. 

The commenter suggests that the regulation should require that buildings 
leased after the effective date of the regulation should meet the new 
construction standards of @ 1214.151, rather than the program accessibility 
standards for existing facilities in @ 1214.150. 

Federal practice under section 504 has always treated newly leased 
buildings subject to the existing facility program accessibility standard. 
Unlike the construction of new buildings where architectural barriers can be 
avoided at little or no cost, the application of new construction standards to 
an existing building being leased raises the same prospect of retrofitting 
buildings as the use of an existing Federal facility, and the agency believes 
the same program accessibility standard should apply to both owned and leased 
existing buildings. 



In Rose v. United States Postal Service, 774 F.2d 1355 (9th Cir. 1985), the 
Ninth Circuit held that the Architectural Barriers Act requires accessibility at 
the time of lease. The Rose court did not address the issue of whether section 
504 likewise requires accessibility as a condition of lease, and the case was 

remanded to the District Court for, among other things, consideration of that 
issue. The agency may provide more specific guidance on section 504 
requirements for leased buildings after the litigation is completed. 183Section 
1214.160 Communications. 

Section 1214.160 requires the agency to take appropriate steps to ensure 
effective communication with personnel of other Federal entities, applicants, 
participants, and members of the public. These steps shall include procedures 
for determining when auxiliary aids are necessary under @ 1214.160 (a)(l) to 
afford an individual with handicaps an equal opportunity to participate in, 
and enjoy the benefits of, the agency's program or activity. They shall also 
include an opportunity for individuals with handicaps to request the auxiliary 
aids of their choice. This expressed choice shall be given primary 
consideration by the agency ( @  1214.160(a)(l)(i)). The agency shall honor the 
choice unless it can demonstrate that another effective means of communication 
exist6 or that use of the means chosen would not be required under @ 
1214.160(d). That paragraph limits the obligation of the agency to ensure 
effective communication in accordance with Davis and the circuit court opinions 
interpreting it (see supra preamble discussion of @ 1214.150(a)(2)). Unless not 
required by @ 1214.160(d), the agency shall provide auxiliary aids at no cost to 
the individual with handicaps. 

The discussion of @ 1214.150(a), Program Accessibility: Existing Facilities, 
regarding the determination of undue financial and administrative burdens also 
applies to this section and should be referred to for a complete understanding 
of the agency's obligation to comply with @ 1214.160. 

In some circumstances, a notepad and written materials may be sufficient to 
permit effective communication with a person with impaired hearing. In many 
circumstances, however, they may not be, particularly when the information being 
communicated is complex or exchanged for a lengthy period of time (e.g., a 
meeting) or where the applicant or participant is not skilled in spoken or 
written language. In these cases, a sign language interpreter may be 
appropriate. For persons with impaired vision, effective communication might be 
achieved by several means, including readers and audio recordings. In general, 
the agency intends to inform the public of: (1) The communications services it 
offers to afford individuals with handicaps and equal opportunity to 
participate in or benefit from its programs or activities, (2) the opportunity 
to request a particular mode of communication, and (3) the agency's preferences 
regarding auxiliary aids if it can demonstrate that several different modes are 
effective. 

The agency shall ensure effective communication with persons with impaired 
vision or hearing involved in hearings conducted by the agency. Auxiliary aids 
must be afforded where necessary to ensure effective communication at the 
proceedings. If sign language interpreters are necessary, the agency may require 
that it be given reasonable notice prior to the proceeding of the need for an 
interpreter. Moreover, the agency need not provide individually prescribed 
devices, readers for personal use or study, or other devices of a personal 
nature ( @  1214.160(a)(l)(ii)). For example, the agency need not provide eye 
glasses or hearing aids to applicants or participants in its programs. 
Similarly, the regulation does not require the agency to provide wheelchairs to 
persons with mobility impairments. 

Paragraph (b) requires the agency to provide information to individuals with 
handicaps concerning accessible services, activities, and facilities. 
Paragraph (c) requires the agency to provide a sign at inaccessible facilities 
that directs users to locations with information about accessible facilities. 

The commenter suggested that the definition of auxiliary aids should be 



expanded to include examples for people with physical impairments such as 
attendant services that may be needed to aid disabled persons to travel to 
meetings. The agency has not adopted the approach recommended by these comments. 

To the extent that the services of an attendant are not directly related to 
a federally conducted program or activity, it would be inappropriate to require 
them at Federal expense. For example, the services of a sign language 
interpreter make a workshop as available to any deaf participant as it is to 
other participants. The need for services of interpreters arises directly out of 
the presentation of the information in a form that can be understood by hearing 
persons. However, the agency views the services of an attendant for a disabled 
person as generally personal in nature and not directly related to the federally 
conducted program. 

A different conclusion, however, might be reached for Federal employees or 
other persons traveling for the agency. Where a disabled person who is unable 
to travel without an attendant is required to perform official travel, the 
travel expenses of an attendant, including per diem and transportation expenses, 
may be paid by ACTION. See 5 U.S.C. 3102(d). 

The commenter argues that the term "auxiliary" implies something that is 
extra or discretionary, and encourages ACTION to change the term to "aids for 
reasonable accommodation." While the agency agrees the terms may imply something 
that is extra, the proposed change does not alleviate this implication. 
Therefore, the agency has not adopted this suggestion. 

The commenter contends that reference to the Davis standard regarding undue 
burden is problematic. The agency has chosen to retain reference to this 
standard for the reasons stated regarding @ 1214.150. 

The commenter also says it should be recognized that all agency resources 
should be considered when determining whether or not an accommodation can be 
made, rather than just the funds attached with the program. The commenter 
contends the totality of the agency's budget should be the determining factor. 
However, this ignores the way ACTION'S budget is appropriated by Congress, and 
therefore the agency has not adopted this suggestion. 

Section 1214.170 Compliance procedures. 

Paragraph (a) specifies that paragraphs (c) through (1) of this section 
establish the procedures for processing complaints other than employment 
complaints. Paragraph (b) provides that the agency will process employment 
complainte, in accordance with procedures established in existing regulations of 
the EEOC (29 CFR part 1613) pursuant to section 501 of the Rehabilitation Act 
of 1973 (29 U.S.C. 791). 

The agency is required to accept and investigate all complete complaints for 
which it has jurisdiction ( @  1214.170(d)). If it determines that it does not 
have jurisdiction over a complaint, it shall promptly notify the complainant and 
make reasonable efforts to facilitate the referral of the complaint to any 
appropriate entity of the Federal government ( @  1214.170(e)). 

Paragraph (f) requires the agency to notify the Architectural and 
Transportation Barriers Compliance Board (ATBCB) upon receipt of a complaint 
alleging that a building or facility subject to the Architectural Barriers Act 
was designed, constructed, or altered in a manner that does not provide ready 
access to and use by individuals with handicaps. 

The commenter recommends providing for consultation with ATBCB to help 
resolve deficiencies rather than merely notifying the Board upon receipt of a 
complaint. This recommendation has not been incorporated since not all 
situations will require the Board's expert assistance. 



The commenter also recommended inclusion of: (1) A provision for judicial 
review at the initial complaint level and not just at the appeal level; (2) a 
provision to ensure that all other regulations, forms and directives issued by 
ACTION are superceded by the nondiscrimination requirements of this 
regulation; (3) a provision for the availability of the Federal agency to award 
attorney fees in administrative proceedings; and (4) a provision for the 
availability of compensation to the prevailing party. 

To the degree that these comments relate to employment, the agency has 
incorporated the regulations of EEOC in 29 CFR part 1613. Regarding 
nonemployment complaints, the 1978 amendments to section 504 failed to provide 
a specific statutory remedy for violations of section 504 in federally 
conducted programs. The amendment's legislative history suggesting parallelism 
between section 504 for federally conducted and federally assisted programs is 
unhelpful in this area because the fund termination mechanism used in section 
504 federally assisted regulations depends on the legal relationship between a 
Federal funding agency and the recipients to which the Federal funding is 
extended. 

In addition, nothing contained in title V of the Rehabilitation Act 
provides for the agency award of attorneys fees in administrative proceedings 
other than those involving Federal employment. Nor does the Equal Access to 
Justice Act (5 U.S.C. 504) provide for such awards in hearings conducted in 
agency administrative proceedings. The agency has therefore not amended its 
regulations to include these provisions. 

Paragraph (g) requires the agency provide to the complainant, in writing, 
findings of fact and conclusions of law, the relief granted if noncompliance is 
found, and notice of the right to appeal. ( @  1214.179(g)). One appeal within the 
agency shall be provided ( @  1214.170(i)). The appeal will not be heard by the 
same person who made the initial determination of compliance or noncompliance. 

Paragraph (1) permits the agency to delegate its authority for investigating 
complaints to other Federal agencies. However, the statutory obligation of the 
agency to make a final determination of complaince or noncompliance may not be 
delegated. 

List of Subiects in 45 CFR Part 1214 

Blind, Civil Righte, Equal educational opportunity, Equal employment 
opportunity, Federal buildings and facilities, Handicapped. 

Title 45, Chapter XI1 of the Code of Federal Regulations is amended by adding 
a new part 1214 to read as follows: 

PART 1214 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY ACTION 

Sec. 
1214.101 Purpose. 
1214.102 Application. 
1214.103 Definitions. 
1214.104-1214.109 [Reserved] 
1214.110 Self-evaluation. 
1214.111 Notice. 
1214.112-1214.129 [Reserved] 
1214.130 General prohibitions against discrimination. 
1214.131-1214.139 [Reserved] 
1214.140 Employment. 
1214.141-1214.148 [Reserved] 
1214.149 Program accessibility: Discrimination prohibited. 
1214.150 Program accessibility: Existing facilities. 
1214.151 Program accessibility: New construction and alterations. 



1214.152-1214.159 [Reserved] 
1214.160 Communications. 
1214.161-1214.169 [Reserved] 
1214.170 Compliance procedures. 

Authority: 29 U.S.C. 794; 42 U.S.C. 5057. 

Dated: November 2, 1990. 

Jane A. Kenny, Director. 
[FR Doc. 90-26876 Filed 11-14-90; 8:45 am] 
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ACTION: Notice of proposed rulemaking. 

SUUMARY: This proposed regulation provides for the enforcement of section 504 
of the Rehabilitation Act of 1973, as amended, which prohibits discrimination 
on the basis of handicap, as it applies to programs or activities conducted by 
the agencies listed above. 

DATES: To be assured of consideration, comments must be in writing and must be 
received on or before May 10, 1984. Comments should refer to specific sections 
in the regulation. 

ADDRESSES: See individual agencies below. 
FOR FURTHER INFORMATION CONTACT: See individual agencies below. 

TEXT: SUPPLEMENTARY INFORMATION: 

Backaround 

The purpose of this proposed rule is to provide for the enforcement of 
section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , 
as it applies to programs and activities conducted by the following agencies: 
Administrative Conference of the United States; Advisory Committee on Federal 
Pay; Advisory Commission on Intergovernmental Relations; Department of Energy; 
Office of the Federal Inspector for the Alaska Natural Gas Transportation 
System; Export-Import Bank of the United States; United States International 
Trade Commission; International Development Cooperation Agency, Agency for 
International Development; U.S. Arms Control and Disarmament Agency; 
International Boundary and Water Commission , United States and Mexico-United 
States Section; Board for International Broadcasting; American Battle Monuments 
Commission; National Foundation on the Arts and the Humanities, National 
Endowment for the Humanities; National Foundation on the Arts and the 
Humanities, Institute of Museum Services; National Commission on Libraries and 
Information Science; National Transportation Safety Board; Marine Mammal 
Commission. (hereinafter "the agencies"). As amended by the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978 (Sec. 
119, Pub. L. 95-602, 92 Stat. 2982), section 504 of the Rehabilitation Act of 
1973 states that 

No otherwise qualified handicapped individual in the United States, . . . shall, solely by reason of his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any program 
or activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shall promulgate such regulations as may 
be necessary to carry out the amendments to this section made by the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 
1978. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of the Congress, and such regulation may take effect no 
earlier than the thirtieth day after the date on which such regulation is so 
submitted to such committees. 

(29 U.S.C. 794) (amendment italicized). 

Because the agencies are required by this amendment to promulgate 
implementing regulations, and because the proposed standards and procedures to 
be established are the same for all of the agencies, the agencies are publishing 
this notice of proposed rulemaking jointly. The final rule adopted by each 
agency will be codified in that agency's portion of the Code of Federal 
Regulations as indicated in the information provided for individual agencies 
below. The agencies agreed to joint publication of the preamble and the text of 
the regulation in order to expedite its issuance and minimize costs, in view of 
the identity in proposed standards among the agencies. If, following the public 
comment period, one or more of the agencies desires to promulgate a final 
regulation with different substantive provisions in order to account for its 



particular needs identified in response to public comments, it will, of course, 
do so. 

The substantive nondiscrimination obligations of the agencies, as set forth 
in this proposed rule, are identical, for the most part, to those established by 
Federal regulations for programs or activities receiving Federal financial 
assistance. See 28 CFR Part 41 (section 504 coordination regulation for 
federally assisted programs). This general parallelism is in accord with the 
intent expressed by supporters of the 1978 amendment in floor debate, including 
its sponsor, Rep. James M. Jef fords, that the Federal Government should have the 
same section 504 obligations as recipients of Federal financial assistance. 
124 Cong. Rec. 13,901 (1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, 
E2670 (daily ed. May 17, 1978) id.; 124 Cong. Rec. 13,897 (remarks of Rep. 
Brademas); id. at 38,552 (remarks of Rep. Sarasin). 

This regulation has been reviewed by the Department of Justice. It is an 
adaptation of a prototype prepared by the Department of Justice under Executive 
Order 12250 (45 FR 72995, 3 CFR, 1980 Comp., p. 298) and distributed to 
Executive agencies on April 15, 1983. 

This regulation has also been reviewed by the Equal Employment Opportunity 
Commission under Executive Order 12067 (43 FR 28967, 3 CFR, 1978 Comp., p. 206). 

It is not a major rule within the meaning of Executive Order 12291 (46 FR 
13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a regulatory impact analysis 
has not been prepared. 

This regulation does not have an impact on small entities. It is not, 
therefore, subject to the Regulatory Flexibility Act (5 U.S.C. 601-612). 

Section-bv-Section Analysis 

Section -- .lo1 Purpose. 
Section -- .I01 states the purpose of the proposed rule, which is to 

effectuate section 119 of the Rehabilitation, Comprehensive Services, and 
Developmental Disabilities Amendments of 1978, which amended section 504 of 
the Rehabilitation Act of 1973 to prohibit discrimination on the basis of 
handicap in programs or activities conducted by Executive agencies or the 

United States Postal Service. 

Section -- .lo2 Application. 
The proposed regulation applies to all programs or activities conducted by 

the agency. 

Section -- .I03 Definitions. 
"Assistant Attorney General." "Assistant Attorney General" refers to the 

Assistant Attorney General, Civil Rights Division, United States Department of 
Justice. 

"Auxiliary aids." "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 
Although auxiliary aids are required explicitly only by @ -- .160(a)(l), they 
may also be necessary to meet other requirements of the regulation. 

"Complete complaint." The definition of "complete complaint" enables the 
agency to determine the beginning of its obligation to investigate a complaint 
(see @ -- .170(d)). 

"Facility." The definition of "facility" is similar to that in the section 



504 coordination regulation for federally assisted programs, 28 CFR 41.3(f), 
except that the term "rolling stock or other conveyances" has been added and the 
phrase "or interest in such property" has been deleted to clarify its coverage. 
The term "facility" is used in @ -- .I50 and @ -- .I70 (e) . 

" Handicapped person." The definition of " handicapped person" is a 
shortened version of the definition appearing in the section 504 coordination 
regulation for federally assisted programs (28 CFR 41.31). In the interest of 
brevity, examples of handicapping conditions appearing under the term 
"physical or mental impairment" are deleted. 

"Qualified handicapped person." The definition of "qualified handicapped 
personn is a revised version of the definition appearing in the section 504 
coordination regulation for federally assisted programs (28 CFR 41.32). 

Paragraph (1) deviates from existing regulations for federally assisted 
programs because of intervening court decisions. It defines "qualified 
handicapped person" with regard to any program under which a person is 
required to perform services or to achieve a level of accomplishment. In such 
programs a qualified handicapped person is one who can achieve the purpose 
of the program without modifications in the program that would result in a 
fundamental alteration in its nature. This definition reflects the decision of 
the Supreme Court in Southeastern Community College v. Davis, 442 U.S. 397 
(1979). In that case, the Court ruled that a hearing-impaired applicant to a 
nursing school was not a "qualified handicapped person" because her hearing 
impairment would prevent her from participating in the clinical training portion 
of the program. The Court found that, if the program were modified so as to 
enable the respondent to participate (by exempting her from the clinical 
training requirements), "she would not receive even a rough equivalent of the 
training a nursing program normally gives." Id. at 410. It also found that "the 
purpose of [the] program was to train persons who could serve the nursing 
profession in all customary ways," id. at 413, and that the respondent would be 
unable, because of her hearing impairment, to perform some functions expected of 
a registered nurse. It therefore we concluded that the school was not required 
by section 504 to make such modifications that would result in "a fundamental 
alteration in the nature of the program." Id. at 410. 

We have incorporated the Court's language in the definition of "qualified 
handicapped person" in order to make clear that such a person must be able to 

participate in the program offered by the agency. The agency is required to make 
modifications in order to enable a handicapped applicant to participate, but 
is not required to offer a program of a fundamentally different nature. The test 
is whether, with appropriate modifications, the applicant can achieve the 
purpose of the program offered; not whether the applicant could benefit or 
obtain results from some other program that the agency does not offer. Although 
the revised definition allows exclusion of some handicapped people from some 
programs, it requires that a handicapped person who is capable of achieving 
the purpose of the program must be accommodated, providedthat the modifications 
do not fundamentally alter the nature of the program. 

For programs or activities that do not fall under the first paragraph, 
paragraph (2) adopts the existing definition of "qualified handicapped person" 
with respect to services (28 CFR 41.32(b)) in the coordination regulation for 
programs receiving Federal financial assistance. Under this definition, a 
qualified handicapped person is a handicapped person who meets the essential 
eligibility requirements for participation in the program or activity. 

"Section 504. " This definition makes clear that, as used in this 
regulation, "section 504" applies only to programs or activities conducted by 
the agency and not to programs or activities to which it provides Federal 
financial assistance. 



Section -- .I10 Self-evaluation. 
The agency shall conduct a self-evaluation of its compliance with section 

504 within one year of the effective date of this regulation. The process 
shall include consultation with interested persons, including consultation with 
handicapped persons or organizations representing handicapped persons. The 
self-evaluation requirement is present in the existing section 504 
coordination regulation for programs or activities receiving Federal financial 
assistance (28 CFR 41.5(b)(2)). Experience has demonstratedthe self-evaluation 
process to be a valuable means of establishing a working relationship with 
handicapped persons that promotes both effective and efficient implementation 
of section 504. 

Section -- .I30 General prohibitions against discrimination. 
Section -- .I30 is an adaptation of the corresponding section of the section 

504 coordination regulation for programs or activities receiving Federal 
financial assistance (28 CFR 41.51). 

Paragraph (a) restates the nondiscrimination mandate of section 504. The 
remaining paragraphs in @ -- .I30 establish the general principles for analyzing 
whether any particular action of the agency violates this mandate. These 
principles serve as the analytical foundation for the remaining sections of the 
regulation. Whenever the agency has violated a provision in any of the subsequent 
sections, it has also violated one of the general prohibitions found in @ -- 
.130. When there is no applicable subsequent provision, the general prohibitions 
stated in this section apply. 

Paragraph (b) prohibits overt denials of equal treatment of handicapped 
persons. The agency may not refuse to provide a handicapped person with an 
equal opportunity to participate in or benefit from its program simply because 
the person is handicapped. Such blatantly exclusionary practices often result 
from the use of irrebuttable presumptions that absolutely exclude certain 
classes of disabled persons (e.g ., epileptics, hearing-impaired persons, 
persons with heart ailments) from participation in programs or activities 
without regard to an individual's actual ability to participate. Use of an 
irrebuttable presumption is permissible only when in all cases a physical 
condition by its very nature would prevent an individual from meeting the 
essential eligibility requirements for participation in the activity in 
question. It would be permissible, therefore, to exclude without an individual 
evaluation all persons who are blind in both eyes from eligibility for a license 
to operate a commercial vehicle in interstate commerce; but it may not be 
permissible to automatically disqualify all those who are blind in just one eye. 

Section 504, however, prohibits more than just the most obvious denials of 
equal treatment. It is not enough to admit persons in wheelchairs to a program 
if the facilities in which the program is conducted are inaccessible. Paragraph 
(b)(l)(iii), therefore, requires that the opportunity to participate or benefit 
afforded to a handicapped person be as effective as that afforded to others. 
The later sections on program accessibility ( @@ -- .150- -- ,151) and 
communications ( @ -- ,160) are specific applications of this principle. 

Despite the mandate of paragraph (d) that the agency administer its programs 
and activities in the most integrated setting appropriate to the needs of 
qualified handicapped persons, paragraph (b)(l)(iv), in conjunction with 
paragraph (d), permits the agency to develop separate or different aids, 
benefits, or services when necessary to provide handicapped persons with an 
equal opportunity to participate in or benefit from the agency's programs or 
activities. Paragraph (b)(l)(iv) requires that different or separate aids, 
benefits, or services be provided only when necessary to ensure that the aids, 
benefits, or services are as effective as those provided to others. Even when 
separate or different aids, benefits, or services would be more effective, 
paragraph (b)(2) provides that a qualified handicapped person still has the 
right to choose to participate in the program that is not designed to 



accommodate handicapped persons. 

Paragraph (b)(l)(v) prohibits the agency from denying a qualified 
handicapped person the opportunity to participate as a member of a planning or 
advisory board. 

Paragraph (b)(l)(vi) prohibits the agency from limiting a qualified 
handicapped person in the enjoyment of any right, privilege, advantage, or 

opportunity enjoyed by others receiving any aid, benefit, or service. 

Paragraph (b)(3) prohibits the agency from utilizing criteria or methods of 
administration that deny handicapped persons access to the agency's programs 
or activities. The phrase "criteria or methods of administration" refers to 
official written agency policies and the actual practices of the agency. This 
paragraph prohibits both blatantly exclusionary policies or practices and 
nonessential policies and practices that are neutral on their face, but deny 
handicapped persons an effective opportunity to participate. 

Paragraph (b)(4) specifically applies the prohibition enunciated in @ -- 
.130(b) (3) to the process of selecting sites for construction of new facilities 
or existing facilities to be used by the agency. Paragraph (b) (4) does not apply 
to construction of additional buildings at an existing site. 

Paragraph (b)(5) prohibits the agency, in the selection of procurement 
contractors, from using criteriathat subject qualified handicapped persons to 
discriminate on the basis of handicap. 

Paragraph (c) provides that programs conducted pursuant to Federal statute or 
Executive order that are designed to benefit only handicapped persons or a 
given class of handicapped persons may be limited to those handicapped 
persons. 

Section -- .I40 Employment. 
Section -- .I40 prohibits discrimination on the basis of handicap in 

employment by Executive agencies. This regulation is in accord with a recent 
decision of the Fifth Circuit that holds that, despite the resulting overlap of 
coverage with section 501 of the Rehabilitation Act of 1973, (29 U.S.C. 791), 
Congress intended section 504 to cover the employment practices of Executive 
agencies. The court also held that in order to give effect to both section 504 

and section 501, the administratve procedures of section 501 must be followed in 
processing section 504 complaints. Prewitt v. United States Postal Service, 
662 F.2d 292 (5th Cir. 1981). 

Consistent with that decision, this section provides that the standards, 
requirements, and procedures of section 501 of the Rehabilitation Act, as 
established in regulations ofthe Equal Employment Opportunity Commission (EEOC) 
at 29 CFR Part 1613, shall be those applicable to employment in federally 
conducted programs or activities. In addition to this section, @ -- .170(b) of 
this regulation specifies that the agency will use the existing EEOC procedures 
to resolve allegations of employment discrimination. Responsibility for 
coordinating enforcement of Federal laws prohibiting discrimination in 
employment is assigned to the EEOC by Executive Order 12067 (3 CFR, 1979 Comp., 
p. 206). Under this authority, the EEOC establishes government-wide standards 
on nondiscrimination in employment on the basis of handicap. 

Section -- .I50 Program accessibility: Existing facilities. 
This regulation adopts the program accessibility concept found in the 

existing section 504 coordination regulation for programs or activities 
receiving Federal financial assistance (28 CFR 41.56-41.58), with certain 
modifications. Thus, @ .I50 requires that the agency's program or activity, when 
viewed in its entirety, be readily accessible to and usable by handicapped 



persons. The regulation also makes clear that the agency is not required to make 
each of its existing facilities accessible ( @ -- .150(a)(l)). However, @ -- 
.150, unlike 28 CFR 41.56-41.57, places explicit limits on the agency's 
obligation to ensure program accessibility ( @ -- .150(a)(2)). 

Paragraph (a)(2) generally codifies recent case law that defines the scope of 
the agency's obligation to ensure program accessibility. This paragraph provides 
that in meeting the program accessibility requirement the agency is not required 
to take any action that would result in a fundamental alteration in the nature 
of its program or activity or in undue financial and administrative burdens. A 
similar limitation is provided in @ -- .160(e). This provision is based on the 
Supreme Court's holding in Southeastern Community College v. Davis , 442 U.S. 
397 (1979), that section 504 does not require program modifications that 
result in a fundamental alteration in the nature of a program, and on the 
Court's statement that section 504 does not require modifications that would 
result in "undue financial and administrative burdens." 442 U.S. at 412. Since 
Davis, circuit courts have applied this limitation on a showing that only one 
of the two "undue burdens" would be created as a result of the modification 
sought to be imposed under section 504. See, e.g., Dopico v. Goldschmidt, 687 
F.2d 644 (2d Cir. 1982); American Public Transit Association v. Lewis (APTA), 
655 F.2d 1272 (D.C. Cir. 1981). Thus, in APTA the United States Court of 
Appeals for the District of Columbia Circuit applied the Davis language and 
invalidated the section 504 regulations of the Department of Transportation. 
The court in APTA noted "that at some point a transit system's refusal to take 
modest, affirmative steps to accommodate handicapped persons might well 
violate section 504. But DOT'S rules do not mandate only modest expenditures. 
The regulations require extensive modifications of existing systems and impose 
extremely heavy financial burdens on local transit authorities." 655 F.2d at 
1278. 

The inclusion of paragraph (a)(2) is an effort to conform the agency's 
regulation implementing section 504 to the Supreme Court's interpretation of 
the statute in Davis as well as to the decisions of lower courts following the 
Davis opinion. This paragraph acknowledges, in light of recent case law, that 
in some situations, certain accommodations for a handicapped person may so 
alter an agency's program or activity, or entail such extensive costs and 
administrative burdens that the refusal to undertake the accommodations is not 
discriminatory. The failure to include such a provision could lead to judicial 
invalidation of the regulation or reversal of a particular enforcement action 
taken pursuant to the regulation. 

This paragraph, however, does not establish an absolute defense; it does not 
relieve the agency of all obligations to handicapped persons. Although the 
agency is not required to take actions that would result in a fundamental 
alteration in the nature of a program or activity or in undue financial and 
administrative burdens, it nevertheless must take any other steps necessary to 
ensure that handicapped persons receive the benefits and services of the 
federally conducted program or activity. 

Paragraph (b) sets forth a number of means by which program accessibility may 
be achieved, including redesign of equipment, reassignment of services to 
accessible buildings, and provision of aides. In choosing among methods, the 
agency shall give priority consideration to those that will be consistent with 
provision of services in the most integrated setting appropriate to the needs of 
handicapped persons. Structural changes in existing facilities are required 

only when there is no other feasible way to make the agency's program 
accessible. The agency may comply with the program accessibility requirement by 
delivering services at alternate accessible sites or making home visits as 
appropriate. 

Paragraphs (c) and (d) establish time periods for complying with the program 
accessibility requirement. As currently required for federally assisted programs 
by 28 CFR 41.57(b), the agency must make any necessary structural changes in 
facilities as soon as practicable, but in no event later than three years after 



the effective date of this regulation. Where structural modifications are 
required, a transition plan shall be developed within six months of the 
effective date of this regulation. Aside from structural changes, all other 
necessary steps to achieve compliance shall be taken within sixty days. 

Section -- .I51 Program accessibility: New construction and alterations. 
Overlapping coverage exists with respect to new construction under section 

504, section 502 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 
792), and the Architectural Barriers Act of 1968, as amended (42 U.S.C. 
4151-4157). Section -- .I51 provides that those buildings that are constructed 
or altered by, on behalf of, or for the use of the agency shall be designed, 
constructed, or altered to be readily accessible to and usable by handicapped 

persons in accordance with 41 CFR sections 101-19.600 to 101-19.607. This 
standard was promulgated pursuant to the Architectural Barriers Act of 1968, as 
amended (42 U.S.C. 4151-4157). We believe that it is appropriate to adopt the 
existing Architectural Barriers Act standard for section 504 compliance 
because new and altered buildings subject to this regulation are also subject to 
the Architectural Barriers Act and because adoption of the standard will avoid 
duplicative and possibly inconsistent standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required to meet the new construction standard. They are 
subject, however, to the requirements of @ -- .150. 

Section -- .I60 Communications. 
Section -- .I60 requires the agency to take appropriate steps to ensure 

effective communication with personnel of other Federal entities, applicants, 
participants, and members of the public. These steps shall include procedures 
for determining when auxiliary aids are necessary under @ -- .160(a)(l) to 
afford a handicapped person an equal opportunity to participate in, and enjoy 
the benefits of, the agency's program or activity. They shall also include an 
opportunity for handicapped persons to request the auxiliary aids of their 
choice. This expressed choice shall be given primary consideration by the 
agency ( @ -- .160). The agency shall honor the choice unless it can demonstrate 
that another effective means of communication exists or that use of the means 
chosen would not be required under @ -- .160(e). That paragraph limits the 
obligation of the agency to ensure effective communication in accordance with 
Davis and the circuit court opinions interpreting it (see supra preamble @ -- 
.150(a)(3)). Unless not required by @ -- .160(e), the agency shall provide 
auxiliary aids at no cost to the handicapped person. 

In some circumstances, a notepad and written materials may be sufficient to 
permit effective communication with a hearing-impaired person. In many 
circumstances, however, they may not be, particularly where the hearing-impaired 
applicant or participant is not skilled in spoken or written language. Then, a 
sign language interpreter may be appropriate. For vision-impaired persons, 
effective communication might be achieved by several means, including readers 
and audio recordings. In general, the agency intends to make clear to the public 
(1) the communications services it offers to afford handicapped persons an 
equal opportunity to participate in or benefit from its programs or activities, 
(2) the opportunity to request a particular mode of communication, and (3) the 
agency's preference regarding auxiliary aids if it can demonstrate that several 
different modes are effective. 

The agency shall ensure effective communication with vision-impaired and 
hearing-impaired persons involved in hearings conducted by the agency. Auxiliary 
aids must be afforded where necessary to ensure effective communication at the 
proceedings. If sign language interpreters are necessary, the agency may require 
that it be given reasonable notice prior to the proceeding of the need for an 
interpreter. Moreover, the agency need not provide individually prescribed 
devices, readers for personal use or study, or other devices of a personal 



nature. @ -- .160(a)(l)(ii). For example, the agency need not provide eye 
glasses or hearing aids to applicants or participants in its programs. 
Similarly, the regulation does not require the agency to provide wheelchairs to 
persons with mobility impairments. 

Paragraph (b) requires the agency to provide information to handicapped 
persons concerning accessible services, activities, and facilities. Paragraph 
(c) requires the agency to provide signage at inaccessible facilities that 
directs users to locations with information about accessible facilities. 

Paragraph (d) requires the agency to take appropriate steps to provide 
handicapped persons with information regarding their section 504 rights 

under the agency's programs and activities. Methods of providing this 
information include, for example, the publication of information in handbooks, 
manuals, and pamphlets that are distributed to the public to describe the 
agency's programs and activities; the display of informative posters in service 
centers and other public places; or the broadcast of information by television 
or radio. 

Section -- .I70 Compliance procedures. 
Paragraph (a) specifies that paragraphs (c) through (1) of this section 

establish the procedures for processing complaints other than employment 
complaints. Paragraph (b) provides that the agency will process employment 
complaints according to procedures established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

The agency will designate an official responsible for coordinating 
implementation of this section ( @ -- .170(c) ) . The agency is required to accept 
and investigate all complete complaints ( @ -- .170(d)). If it determines that 
it does not have jurisdiction over a complaint, it shall promptly notify the 
complainant and make reasonable efforts to refer the complaint to the 
appropriate entity of the Federal government ( @ -- .170(e)). 

Paragraph (f) requires the agency to notify the Architectural and 
Transportation Barriers Compliance Board upon receipt of a complaint alleging 
that a building or facility subject to the Archtectural Barriers Act or section 
502 was designed, constructed, or altered in a manner that does not provide 
ready access and use to handicapped persons. 

Paragraph (g) requires the agency to provide to the complainant, in writing, 
findings of fact and conclusions of law, the relief granted if noncompliance is 
found, and notice of the right to appeal ( @ -- .I70 (g) ) . One appeal within the 
agency shall be provided ( @ -- .170(i)). The appeal will not be heard by the 
same person who made the initial determination of compliance or noncompliance ( 
@ -- .170(i) ) . 

Paragraph (1) permits the agency to delegate its authority for investigating 

complaints to other Federal agencies. However, the statutory obligation of the 
agency to make a final determination of compliance or noncompliance may not be 
delegated. 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 
1 CFR Part 326 

ADDRESS: Comments should be sent to: Administrative Conference of the United 
States, 2120 L Street, Suite 500, Washington, D.C. 20037. 

FOR FURTHER INFORMATION CONTACT: Richard K. Berg, Esq., General Counsel, 
Administrative Conference of the United States, 2120 L Street, N.W., Suite 500, 
Washington, D.C. 20037; (202) 254-7020 TDD: (202) 724-7678. 



List of Subiects in 1 CFR Part 326 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 1 of the Code of Federal Regulations be amended by 
adding Part 326 as set forth at the end of this document. 

Richard K. Berg, General Counsel. 

PART 326 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY ADMINISTRATIVE CONFERENCE OF THE UNITED 
STATES 

Sec . 
326.101 Purpose. 
326.102 Application. 
326.103 Definitions. 
326.104-326.109 [Reserved] 
326.110 Self-evaluation. 
326.111-326.129 [Reserved] 
326.130 General prohibitions against discrimination. 
326.131-326.139 [Reserved] 
326.140 Employment. 
326.141-326.149 [Reserved] 
326.150 Program accessibility: Existing facilities. 
326.151 Program accessibility: New construction and alterations. 
326.152-326.159 [Reserved] 
326.160 Communications. 
326.161-326.169 [Reserved] 
326.170 Compliance procedures. 
326.171-326.999 [Reserved] 

Authority: 29 U.S.C. 794. 

ADVISORY COMMITTEE ON FEDERAL PAY 
5 CFR Part 1411 

ADDRESS: Comments should be sent to: Ms. Lucretia Dewey Tanner, Executive 
Director, Advisory Committee on Federal Pay, 1730 K Street, N.W., Suite 205, 
Washington, D.C. 20006. 

FOR FURTHER INFORMATION CONTACT: The above named person, Telephone: (202) 
653-6193, TDD: (202) 724-7678. 

List of Subjects in 5 CFR Part 1411 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 5 of the Code of Federal Regulations be amended by 
adding Part 1411 as set forth at the end of this document. 

Lucretia Dewey Tanner, Executive Director. 

PART 1411 -- ENFORCEMENT OF NONDISCRIMINATION ON TEE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY ADVISORY COMMITTEE ON FEDERAL PAY 

Sec. 
1411.101 Purpose. 
1411.102 Application. 
1411.103 Definitions. 



1411.104-1411.109 [Reserved] 
1411.110 Self-evaluation. 
1411.111-1411.129 [Reserved] 
1411.130 General prohibitions against discrimination. 
1411.131-1411.139 [Reserved] 
1411.140 Employment. 
1411.141-1411.149 [Reserved] 
1411.150 Program accessibility: Existing facilities. 
1411.151 Program accessibility: New construction and alterations. 
1411.152-1411.159 [Reserved] 
1411.160 Communications. 
1411.161-1411.169 [Reserved] 
1411.170 Compliance procedures. 
1411.171-1411.999 [Reserved] 

Authority: 29 U.S.C. 794. 

ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS 
5 CFR Part 1701 

ADDRESS: Comments should be sent to Advisory Commission on Intergovernmental 
Relations, Suite 2000, Vanguard Building, 1111 20th Street, NW., Washington, DC 
20575. 

FOR FURTHER INFORMATION CONTACT: Franklin A. Steinko, Jr., Budget and Management 
Officer, Advisory Commission on Intergovernmental Relations, Suite 2000, 
Vanguard Building, 1111 20th Street, NW., Washington, DC 20575, Phone: (202) 
653-5640, TDD (202) 724-7678. 

List of Subjects in 5 CFR Part 1701 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 5 of the Code of Federal Regulations be amended by 
adding Part 1701 as set forth at the end of this document. 

Franklin A. Steinko, Jr., Budget and Management Officer. 

PART 1701 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE ADVISORY COMMISSION ON INTERGOVERNMENTAL 
RELATIONS 

Sec . 
1701.101 Purpose. 
1701.102 Application. 
1701.103 Definitions. 
1701.104-1701.109 [Reserved] 
1701.110 Self-evaluation. 
1701.111-1701.129 [Reserved] 
1701.130 General prohibitions against discrimination. 
1701.131-1701.139 [Reserved] 
1701.140 Employment. 
1701.141-1701.149 [Reserved] 
1701.150 Program accessibility: Existing facilities. 
1701.151 Program accessibility: New construction and alterations. 
1701.152-1701.159 [Reserved] 
1701.160 Communications. 
1701.161-1701.169 [Reserved] 
1701.170 Compliance procedures. 
1701.171-1701.999 [Reserved] 

Authority: 29 U.S.C. 794. 



DEPARTMENT OF ENERGY 
10 CFR Part 1040 

ADDRESS: Comments should be sent to Special Assistant for Civil Rights, U.S. 
Department of Energy, 1000 Independence Avenue, Washington, D.C. 20585. Mail 
Stop 4B-112. 

FOR FURTHER INFORMATION CONTACT: Mr. Charles A. Agnew, Jr., U.S. Department of 
Energy, 1000 Independence Ave. SW., Room 4B-102, Voice: (202) 252-1549, TDD: 
(202) 724-7678, Washington, D.C. 20585. 

List of Subiects in 10 CFR Part 1040 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 5 of the Code of Federal Regulations be amended by 
adding Subpart D to Part 1040 as set forth at the end of this document. 

Charles A. Agnew, Jr., Special Assistant for Civil Rights. 

PART 1040 -- [AMENDED ] 
Subpart D -- Enforcement of Nondiscrimination on the Basis of Handicap in 

Programs or Activities Conducted by Department of Energy 

Sec . 
1040.101 Purpose. 
1040.102 Application. 
1040.103 Definitions. 
1040.104-1040.109 [Reserved] 
1040.110 Self-evaluation. 
1040.111-1040.129 [Reserved] 
1040.130 General prohibitions against discrimination. 
1040.131-1040.139 [Reserved] 
1040.140 Employment. 
1040.141-1040.149 [Reserved] 
1040.150 Program accessibility: Existing facilities. 
1040.151 Program accessibility: New construction and alterations. 
1040.152-1040.159 [Reserved] 
1040.160 Communications. 
1040.161-1040.169 [Reserved] 
1040.170 Compliance procedures. 
1040.171-1040.999 [Reserved] 

Authority: 29 U.S.C. 794. 

OFFICE OF THE FEDERAL INSPECTOR FOR THE ALASKA NATURAL GAS TRANSPORTATION SYSTEM 
10 CFR Part 1535 

ADDRESS: Comments should be sent to Rhodell G. Fields, Acting General Counsel, 
Office of the Federal Inspector for the Alaska Natural Gas Transportation 
System, 1200 Pennsylvania Avenue, N.W., Room 3411, Washington, D.C. 20044. 

FOR FURTHER INFORMATION CONTACT: Rhodell G. Fields, 1200 Pennsylvania Avenue, 
N.W., Room 3411, Washington, D.C. 20044; (202) 275-1144 TDD: (202) 724-7678. 

List of Subiects in 10 CFR Part 1535 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 



It is proposed that Title 10 of the Code of Federal Regulations be amended by 
adding Part 1535 as set forth at the end of this document. 

Rhodell G. Fields, Acting General Counsel. 

PART 1535 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY OFFICE OF THE FEDERAL INSPECTOR FOR THE 
ALASKA NATURAL GAS TRANSPORTATION SYSTEM 

Sec . 
1535.101 Purpose. 
1535.102 Application. 
1535.103 1535 Definitions. 
1535.104 1535-109 [Reserved] 
1535.110 Self-evaluation. 
1535.111-1535.129 [Reserved] 
1535.130 General prohibitions against discrimination. 
1535.131-1535.139 [Reserved] 
1535.140 Employment. 
1535.141-1535.149 [Reserved] 
1535.150 Program accessibility: Existing facilities. 
1535.151 Program accessibility: New construction and alterations. 
1535.152-1535.159 [Reserved] 
1535.160 Communications. 
1535.161-1535.169 [Reserved] 
1535.170 Compliance procedures. 
1535.171-1535.999 [Reserved] 

Authority: 29 U.S.C. 794. 

EXPORT-IMPORT BANK OF THE UNITED STATES 
12 CFR Part 410 

ADDRESS: Comments should be sent to Warren W. Glick, General Counsel, 
Export-Import Bank of the United States, 811 Vermont Avenue N.W., Washington, 
D.C. 20571. 

FOR FURTHER INIpORMATION CONTACT: Warren W. Glick, General Counsel, Voice 
(566-8334), TTY (566-8846). 

List of Subiects in 12 CFR Part 410 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 12 of the Code of Federal Regulations be amended by 
adding Part 410 as set forth at the end of this document. 

Warren W. Glick, General Counsel. 

PART 410 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY EXPORT-IMPORT BANK OF THE UNITED STATES 

sec . 
410.101 Purpose. 
410.102 Application. 
410.103 Definitions. 
410.104-410.109 [Reserved] 
410.110 Self-evaluation. 
410.111-410.129 [Reserved] 
410.130 General prohibitions against discrimination. 
410.131-410.139 [Reserved] 
410.140 Employment. 



410.141-410.149 [Reserved] 
410.150 Program accessibility: Existing facilities. 
410.151 Program accessibility: New construction and alterations. 
410.152-410.159 [Reserved] 
410.160 Communications. 
410.161-410.169 [Reserved] 
410.170 Compliance procedures. 
410.171-410.999 [Reserved] 

Authority: 29 U.S.C. 794. 

CONSUMER PRODUCT SAFETY COMMISSION 
16 CFR Part 1033 

ADDRESS: Comments should be sent to: Office of the Secretary, Consumer Product 
Safety Commission, Washington, D.C. 20207. 

FOR FURTHER INFORMATION CONTACT: Robert T. Noonan, Office of General Counsel, 
Telephone (301)492-6980, TDD (800) 638-8270 National, (800) 492-8104 Md only. 

List of Subiects in 16 CFR Part 1033 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 16 of the Code of Federal Regulatons be amended by 
adding Part 1033 as set forth at the end of this document. 

Sadye E. Dunn, Secretary. 

PART 1033 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE CONSUMER PRODUCT SAFETY COMMISSION 

Sec . 
1033.101 Purpose. 
1033.102 Application. 
1033.103 Definitions. 
1033.104-1033.109 [Reserved] 
1033.110 Self-evaluation. 
1033.111-1033.129 [Reserved] 
1033.130 General prohibitions against discrimination. 
1033.131-1033.139 [Reserved] 
1033.140 Employment. 
1033.141-1033.149 [Reserved] 
1033.150 Program accessibility: Existing facilities. 
1033.151 Program accessibility: New construction and alterations. 
1033.152-1033.159 [Reserved] 
1033.160 Communications. 
1033.161-1033.169 [Reserved] 
1033.170 Compliance procedures. 
1033.171-1033.999 [Reserved] 

Authority: 29 U.S.C. 794. 

UNITED STATES INTERNATIONAL TRADE COMMISSION 
19 CFR Part 201 

ADDRESS: Comments should be sent to: Mr. Terry P. Mc.Gowan, Room 166, U.S. 
International Trade Commission, 701 E Street NW., Washington, D.C. 20436. 

FOR FURTHER INFORMATION CONTACT: Mr. Terry P. McGowan, Room 166, U.S. 
International Trade Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0182. TDD (202)724-7678. 



List of Subiects in 19 CFR Part 201 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 19 of the Code of Federal Regulatons be amended by 
adding Subpart G to Part 201 as set forth at the end of this document. 

Alfred Eckes, Chairman. 

PART 2 0 1  -- [AMENDED] 
Part 201, Subpart G -- Enforcement of Nondiscrimination on the Basis of 

Handicap in Programs or Activities Conducted by the U.S. International Trade 
Commission 

Sec. 
201.101 Purpose. 
201.102 Application. 
201.103 Def initions. 
201.104-201.109 [Reserved] 
201.110 Self -evaluation. 
201.111-201.129 [Reserved] 
201.130 General prohibitions against discrimination. 
201.131-201.139 [Reserved] 
201.140 Employment. 
201.141-201.149 [Reserved] 
201.1150 Program accessibility: Existing facilities. 
201.1151 Program accessibility: New construction and alterations. 
201.1152-201.159 [Reserved] 
201.160 Communications. 
201.161-201.169 [Reserved] 
201.170 Compliance procedures. 
201.171-201.999 [Reserved] 

Authority: 29 U.S.C. 794. 

AGENCY FOR INTERNATIONAL DEVELOPMENT 
22 CFR Part 219 

ADDRESS: Comments should be sent to Office of Equal Opportunity Programs, Agency 
for International Development, Room 1226, SA-2, Washington, D.C. 20523. 

FOR FURTHER INFORMATION CONTACT: Dennis Diamond, Office of Equal Opportunity 
Programs, Agency for International Development, Room 1226, SA-2, Washington, 
D.C. 20523 (202) 632-5766, TDD: (202) 724-7678. 

List of Subiects in 22 CFR Part 219 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 22 of the Code of Federal Regulations be amended by 
adding Part 219 as set forth at the end of this document. 

Nancy D. Frame,Assistant General Counsel for Employee and Public Affairs, Office 
of the General Counsel. 



PART 219 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY AGENCY FOR INTERNATIONAL DEVELOPMENT, 
INTERNATIONAL DEVELOPMENT COOPERATION AGENCY 

Sec . 
219.101 Purpose. 
219.102 Application. 
219.103 Definitions. 
219.104-219.109 [Reserved] 
219.110 Self -evaluation. 
219.111-219.129 [Reserved] 
219.130 General prohibitions against discrimination. 
219.131-219.139 [Reserved] 
219.140 Employment. 
219.141-219.149 [Reserved] 
219.150 Program accessibility: Existing facilities. 
219.151 Program accessibility: New construction and alterations. 
219.152-219.159 [Reserved] 
219.160 Communications. 
219.161-219.169 [Reserved] 
219.170 Compliance procedures. 
219.171-219.999 [Reserved] 

Authority: 29 U.S.C. 794. 

ARMS CONTROL AND DISARMAMENT AGENCY 
22 CFR Part 607 

ADDRESS: Comments should be sent to Equal Employment Opportunity Officer, U.S. 
Arms Control and Disarmament Agency, Washington, D.C. 20451. 

FOR FURTHER INFORMATION CONTACT: F. Eugene Johnson, Room 5672A, 320 21st Street, 
NW., Washington, D.C. 20451, Telephone: Voice (202) 632-8666; TDD (202) 
724-7678. 

List of Subiects in 22 CFR Part 607 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 22 of the Code of Federal Regulations be amended by 
adding Part 607 as set forth at the end of this document. 

William J. Montgomery, Administrative Director. 

PART 607 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY U.S. ARMS CONTROL AND DISARMAMENT AGENCY 

Sec. 
607.101 Purpose. 
607.102 Application. 
607.103 Definitions. 
607.104-607.109 [Reserved] 
607.110 Self-evaluation. 
607.111-607.129 [Reserved] 
607.130 General prohibitions against discrimination. 
607.131-607.139 [Reserved] 
607.140 Employment. 
607.141-607.149 [Reserved] 
607.150 Program accessibility: Existing facilities. 
607.151 Program accessibility: New construction and alterations. 
607.152-607.159 [Reserved] 
607.160 Communications. 



607.161-607.169 [Reserved] 
607.170 Compliance procedures. 
607.171-607.999 [Reserved] 

Authority: 29 U.S.C. 794. 

INTERNATIONAL BOUNDARY AND WATER COMMISSION, UNITED STATES AND MEXICO -- 
UNITED STATES SECTION 
22 CFR Part 1103 

ADDRESS: Comments should be sent to International Boundary and Water Comrniseion, 
United States and Mexico, United States Section, 4110 Rio Bravo Street, El Paso, 
Texas 79902. 

FOR FURTHER INFORMATION CONTACT: Frank P. Fullerton, Legal Adviser, 
International Boundary and Water Commission, United States and Mexico, United 
States Section, 4110 Rio Bravo Street, El Paso, Texas 79902. Telephones: 
Commercial: (915) 541-7393, FTS: 572-7393, TDD: (202) 724-7678. 

List of Subiects in 22 CFR Part 1103 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 22 of the Code of Federal Regulations be amended by 
adding Part 1103 as set forth at the end of this document. 

Frank P. Fullerton, Legal Adviser. 

PART 1103 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY INTERNATIONAL B0UNI)ARY AND WATER COMMISSION, 
UNITED STATES AND MEXICO, UNITED STATES SECTION 

Sec. 
1103.101 Purpose. 
1103.102 Application. 
1103.103 Definitions. 
1103.104-1103.109 [Reserved] 
1103.110 Self-evalutation. 
1103.111-1103.129 [Reserved] 
1103.130 General prohibitions against discrimination. 
1103.131-1103.139 [Reserved] 
1103.140 Employment. 
1103.141-1103.149 [Reserved] 
1103.150 Program accessibility: Existing facilities. 
1103.151 Program accessibility: New construction and alterations. 
1103.152-1103.159 [Reserved] 
1103.160 Communications. 
1103.161-1103.169 [Reserved] 
1103.170 Compliance procedures. 
1103.171-1103.999 [Reserved] 

Authority: 29 U.S.C. 794. 

BOARD FOR INTERNATIONAL BROADCASTING 
22 CFR Part 1304 

ADDRESS: Comments should be sent to 1201 Connecticut Avenue, NW., Suite 1100, 
Washington, D.C. 20036. 

FOR FURTHER INFORMATION CONTACT: Kathryn M. Harper, 1201 Connecticut Avenue, 
New., Suite 1100, Washington, D.C. 20036 Telephone: (202) 254-8040, TDD: (202) 
724-7678. 



List of Subiects in 22 CFR Part 1304 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 22 of the Code of Federal Regulations be amended by 
adding Part 1304 as set forth at the end of this document. 

Walter R. Roberts, Executive Director. 

PART 1304 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE BOARD FOR INTERNATIONAL BROADCASTING 

Sec . 
1304.101 Purpose. 
1304.102 Application. 
1304.103 Definitions. 
1304.104-1304.109 [Reserved] 
1304.110 Self-evaluation. 
1304.111-1304.129 [Reserved] 
1304.130 General prohibitions against discrimination. 
1304.131-1304.139 [Reserved] 
1304.140 Employment. 
1304.141-1304.149 [Reserved] 
1304.150 Program accessibility: Existing facilities. 
1304.151 Program accessibility: New construction and alterations. 
1304.152-1304.159 [Reserved] 
1304.160 Communications. 
1304.161-1304.169 [Reserved] 
1304.170 Compliance procedures. 
1304.171-1304.999 [Reserved] 

Authority: 29 U.S.C. 794. 

AMERICAN BATTLE MONUMENTS COMMISSION 
36 CFR Part 406 

ADDRESS: Comments should be sent to Room 5127 Pulaski Bldg., 20 Massachusetts 
Ave., NW., Washington, D.C. 20314. 

FOR FURTHER INFORMATION CONTACT: C O ~ .  Clayton L. Moran (202) 272-0534, TDD: 
(202) 724-7678. 

List of Subiects in 36 CFR Part 406 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 36 of the Code of Federal Regulations be amended by 
adding Part 406 as set forth at the end of this document. 

Clayton L. Moran, Colonel, FA, Director, Personnel and Administration. 

PART 406 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY AMERICAN BATTLE MONUMENTS COMMISSION 

Sec . 
406.101 Purpose. 
406.102 Application. 
406.103 Definitions. 
406.104-406.109 [Reserved] 
406.110 Self-evaluation. 



406.111-406.129 [Reserved] 
406.130 General prohibitions against discrimination. 
406.131-406.139 [Reserved] 
406.140 Employment. 
406.141-406.149 [Reserved] 
406.150 Program accessibility: Existing facilities. 
406.151 Program accessibility: New construction and Iterations. 
406.152-406.159 [Reserved] 
406.160 Communications. 
406.161-406.169 [Reserved] 
406.170 Compliance procedures. 
406.171-406.999 [Reserved] 

Authority: 29 U.S.C. 794. 

NATIONAL FOUNDATION ON THE ARTS AND THE HUMANITIES 
National Endownment for the Humanities 
45 CFR Part 1175 

ADDRESS: Comments should be sent to Old Post Office Building, Room 419, 1100 
Pennsylvania Ave., N.W., Washington, D.C. 20506. 

FOR FURTHER INFORMATION CONTACT: Carol M. Gordon, Director, Office of Equal 
Opportunity (202) 786-0410, TDD: (202) 724-7678. 

List of Subjects in 45 CFR Part 1175 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 45 of the Code of Federal Regulations be amended by 
adding Part 1175 as set forth at the end of this document. 

William Bennett, Chairman. 

PART 1175 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE NATIONAL ENDOWMENT FOR THE HUMANITIES 

sec . 
1175.101 Purpose. 
1175.102 Application. 
1175.103 Definitions. 
1175.104-1175.109 [Reserved] 
1175.110 Self-evaluation. 
1175.111-1175.129 [Reserved] 
1175.130 General prohibitions against discrimination. 
1175.131-1175.139 [Reserved] 
1175.140 Employment. 
1175.141-1175.149 [Reserved] 
1175.150 Program accessibility: Existing facilities. 
1175.151 Program accessibility: New construction and alterations. 
1175.152-1175.159 [Reserved] 
1175.160 Communications. 
1175.161-1175.169 [Reserved] 
1175.170 Compliance procedures. 
1175.171-1175.999 [Reserved] 

Authority: 29 U.S.C. 794. 

NATION= FOUNDATION ON THE ARTS AND THE HUMANITIES 
Institute of Museum Services 
45 CFR Part 1181 



ADDRESS: Comments should be sent to: Institute of Museum Services, Old Post 
Office Building, Room 510, 1100 Pennsylvania Avenue, N.W., Washington, D.C. 
20506. 

FOR FURTHER INFORMATION CONTACT: Institute of Museum Services (202) 786-0536, 
TDD: (202) 724-7678. 

List of Subiects in 45 CFR Part 1181 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 45 of the Code of Federal Regulations be amended by 
adding Part 1181 as set forth at the end of this document. 

Susan E. Phillips, Director, Institute of Museum Services. 

PART 1181 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE INSTITUTE OF MUSEUM SERVICES 

Sec . 
1181.101 Purpose. 
1181.102 Application. 
1181.103 Definitions. 
1181.104-1181.109 [Reserved] 
1181.110 Self-evaluation. 
1181.111-1181.129 [Reserved] 
1181.130 General prohibitions against discrimination. 
1181.131-1181.139 [Reserved] 
1181.140 Employment. 
1181.141-1181.149 [Reserved] 
1181.150 Program accessibility: Existing facilities. 
1181.151 Program accessibility: New construction and alterations. 
1181.152-1175.159 [Reserved] 
1181.160 Communications. 
1181.161-1181.169 [Reserved] 
1181.170 Compliance procedures. 
1181.171-1181.999 [Reserved] 

Authority: 29 U.S.C. 794. 

NATIONAL COMMISSION ON LIBRARIES AND INFORMATION SCIENCE 
45 CFR Part 1706 

ADDRESS: Comments should be sent to Dr. Sarah G. Bishop, Deputy Director, GSA 
ROB 7th and D Streets, S.W., Suite 3122, Washington, D.C. 20024. 

FOR FURTHER INFORMATION CONTACT: Sarah G. Bishop (202) 382-0840 (Voice) or (202) 
724-7678 (TDD). 

List of Subiects in 45 CFR Part 1706 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 45 of the Code of Federal Regulations be amended by 
adding Part 1706 as set forth at the end of this document. 

Toni Carbo Bearman, Executive Director. 



PART 1706 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY NATIONAL COMMISSION ON LIBRARIES AND 

INFORMATION SCIENCE 

sec . 
1706.101 Purpose. 
1706.102 Application. 
1706.103 Definitions. 
1706.104-1706.109 [Reserved] 
1706.110 Self-evaluation. 
1706.111-1706.129 [Reserved] 
1706.130 General prohibitions against discrimination. 
1706.131-1706.139 (Reserved] 
1706.140 Employment. 
1706.141-1706.149 [Reserved] 
1706.150 Program accessibility: Existing facilities. 
1706.151 Program accessibility: New construction and alterations. 
1706.152-1706.159 [Reserved] 
1706.160 Communications. 
1706.161-1706.169 [Reserved] 
1706.170 Compliance procedures. 
1706.171-1706.999 [Reserved] 

Authority: 29 U.S.C. 794. 

NATIONAL TRANSPORTATION SAFETY BOARD 
49 CFR Part 807 

ADDRESS: Comments should be sent to: John M. Stuhldreher, General Counsel, 
National Transportation Safety Board, 800 Independence Avenue, S.W., Washington, 
D.C. 20594. 

FOR FURTHER INFORMATION CONTACT$ John M. Stuhldreher, General Counsel, National 
Transportation Safety Board, Washington, D.C. 20594; (202-382-6540), (TDD 
202-724-7678). 

List of Subiects in 49 CFR Part 807 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 49 of the Code of Federal Regulations be amended by 
adding Part 807 as set forth at the end of this document. 

Patricia A. Goldman, Vice Chairman. 

PART 807 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE NATIONAL TRANSPORTATION SAFETY BOARD 

Sec . 
807.101 Purpose. 
807.102 Application. 
807.103. Definitions. 
807.104-807.109 (Reserved] 
807.110 Self-evaluation. 
807.111-807.129 [Reserved] 
807.130 General prohibitions against discrimination. 
807.131-807.139 (Reserved] 
807.140 Employment. 
807.141-807.149 [Reserved] 
807.150 Program accessibility: Existing facilities. 



807.151 Program accessibility: New construction and alterations. 
807.152-807.159 [Reserved] 
807.160 Communications. 
807.161-807.169 [Reserved] 
807.170 Compliance procedures. 
807.171-807.999 [Reserved] 

Authority: 29 U.S.C. 794. 

MARINE MAMMAL COMMISSION 
50 CFR Part 550 

ADDRESS: Comments should be sent to John R. Twiss, Jr., Executive Director, 
Marine Mammal Commission, Room 307, 1625 I Street, N.W., Washington, D. C. 20006. 

FOR FURTHER INFORMATION CONTACT: John R. Twiss, Jr., Executive Director, Marine 
Mammal Commission, Room 307, 1625 I Street, N.W., Washington, D.C. 20006; (202) 
653-6237. TDD: (202) 724-7678. 

List of Subjects in 50 CFR Part 550 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

It is proposed that Title 50 of the Code of Federal Regulations be amended by 
adding Part 550 as set forth at the end of this document. 

John R. Twiss, Jr., Executive Director. 

PART 550 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY MARINE MAMMAL COMMISSION 

Sec . 
550.101 Purpose. 
550.102 Application. 
550.103 Definitions. 
550.104-550.109 [Reserved] 
550.110 Self-evaluation. 
550.111-556.129 [Reserved] 
550.130 General prohibitions against discrimination. 
550.131-550.139 [Reserved] 
550.140 Employment. 
550.141-550.149 [Reserved] 
550.150 Program accessibility: Existing facilities. 
550.151 Program accessibility: New construction and alterations. 
550.152-550.159 [Reserved] 
550.160 Communications. 
550.161-550.169 [Reserved] 
550.170 Compliance procedures. 
550.171 [Reserved] 

Authority: 29 U.S.C. 794. 

Part -- -- -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP 
IN PROGRAMS OR ACTIVITIES CONDUCTED BY -- -- -- -- -- 
Set . -- -- .lo1 Purpose. -- -- .I02 Application. -- -- .lo3 Definitions. -- -- ,104- -- -- ,109 [Reserved] -- -- .I10 Self-evaluation. 
-- -- ,111- -- -- .I29 [Reserved] 



-- -- .I30 General prohibitions against discrimination. 
-- -- ,131- -- -- .I39 [Reserved] -- -- .I40 Employment. 
-- -- .141- -- -- .I49 [Reserved] -- -- .I50 Program accessibility: Existing facilities. -- -- .I51 Program accessibility: New construction and alterations. -- -- .152- -- -- 159 [Reserved] -- -- .I60 Communications. -- -- .161- -- -- .I69 [Reserved]. -- -- .I70 Compliance procedures. -- -- .171- -- -- .999 [Reserved]. 

Authority: 29 U.S.C. 794. 

@ -- -- .I01 Purpose. 
The purpose of this part is to effectuate section 119 of the Rehabilitation, 

Comprehensive Services, and Developmental Disabilities Amendments of 1978, which 
amended section 504 of the Rehabilitation Act of 1973 to prohibit 
discrimination on the basis of handicap in programs or activities conducted by 
Executive agencies or the United States Postal Service. 

@ -- -- .I02 Application. 
This part applies to all programs or activities conducted by the agency. 

@ -- -- .I03 Definitions. 
For purposes of this part, the term -- 
"Assistant Attorney General" means the Assistant Attorney General, Civil 

Rights Division, United States Department of Justice. 

"Auxiliary aids" means services or devices that enable persons with impaired 
sensory, manual, or speaking skills to have an equal opportunity to participate 
in, and enjoy the benefits of, programs or activities conducted by the agency. 
For example, auxiliary aids useful for persons with impaired vision include 
readers, Brailled materials, audio recordings, telecommunication devices, and 
other similar services and devices. Auxiliary aids useful for persons with 
impaired hearing include telephone handset amplifiers, telephones compatible 
with hearing aids, telecommunication devices for deaf persons (TDD's) 
interpreters, notetakers, written materials, and other similar services and 
devices. 

"Complete complaint" means a written statement that contains the 
complainant's name and address and describes the agency's actions in sufficient 
detail to inform the agency of the nature and date of the alleged violation of 
section 504. It shall be signed by the complainant or by someone authorized to 
do so on his or her behalf. Complaints filed on behalf of classes or third 
parties shall describe or identify (by name, if possible) the alleged victims of 
discrimination. 

"Facility" means all or any portion of buildings, structures, equipment, 
roads walks, parking lots, rolling stock or other conveyances, or other real or 
personal property. 

" Handicapped person" means any person who has a physical or mental 
impairment that substantially limits one more major life activities, has a 
record of such an impairment, or is regarded as having such an impairment. As 
used in this definition, the phrase: 

(1) "Physical or mental impairment" includes -- 
(i) Any physiological disorder or condition, cosmetic disfigurement, or 



anatomical loss affecting one or more of the following body systems: 
Neurological; musculoskeletal; Special sense organs; respiratory, including 
speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic 
and lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological disorder, such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. 

(2) "Major life activities" includes functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "Has a record of such an impairment" means has a history of, or has been 
misclassified as having, a mental or physical impairment that substantially 
limits one or more major life activities. 

(4) "Is regarded as having an impairment" means -- 
(i) Has a physical or mental impairment that does not substantially limit 

major life activities but is treated by the agency as constituting such a 
limitation; 

(ii) Has a physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others toward such impairment; 
or 

(iii) Has none of the impairments defined in paragraph (1) of this definition 
but is treated by the agency as having such an impairment. 

"Qualified handicapped person" means -- 
(1) With respect to any agency program or activity under which a person is 

required to perform services or to achieve a level of accomplishment, a 
handicapped person who meets the essential eligibility requirements and who 
can achieve the purpose of the program or activity without modifications in the 
program or activity that would result in a fundamental alteration in its nature; 
and 

(2) With respect to any other program or activity, a handicapped person who 
meets the essential eligiblility requirements for participation in, or receipt 
of benefits from, that program or activity. 

"Section 504" means section 504 of the Rehabilitation Act of 1973 (Pub. 
L. 93-112, 87 Stat. 394 (29 U.S.C. 794) ), as amended by the Rehabilitation 
Act Amendments of 1974 (Pub. L. 93-516, 88 Stat. 1617), and the 

Rehabilitation, Comprehensive Services, and Developmental Disabilities 
Amendments of 1978 (Pub. L. 95-602, 92 Stat. 2955). As used in this part, 
section 504 applies only to programs or activities conducted by Executive 
agencies and not to federally assisted programs. 

@ -- -- .lo4 -- -- .lo9 [Reserved] 
@ -- -- .I10 Self-evaluation. 

Within one year of the effective date of this part, the agency shall conduct, 
with the assistance of interested persons, including handicapped persons or 
organizations representing handicapped persons, a self-evaluation of its 
compliance with section 504. 

@ -- -- .Ill- -- -- .I29 [Reserved] 
@ -- -- ,130 Gemera1 prohibitions against discrimination, 



(a) No qualified handicapped person shall, on the basis of handicap, be 
excluded from participation in, be denied the benefits of, or otherwise be 
subjected to discrimination under any program or activity conducted by the 
agency . 

(b)(l) This agency, in providing any aid, benefit, or service, may not, 
directly or through contractual, licensing, or other arrangements, on the basis 
of handicap -- 

(i) Deny a qualified handicapped person the opportunity to participate in 
or benefit from the aid, benefit, or service; 

(ii) Afford a qualified handicapped person an opportunityto participate in 
or benefit from the aid, benefit, or service that is not equal to that afforded 
others; 

(iii) Provide a qualified handicapped person with an aid, benefit, or 
service that is not as effective in affording equal opportunity to obtain the 
same result, to gain the same benefit, or to reach the same level of achievement 
as that provided to others; 

(iv) Provide different or separate aid, benefits, or services to 
handicapped persons or to any class of handicapped persons than is provided 

to others unless such action is necessary to provide qualified handicapped 
persons with aids, benefits, or services that are as effective as those provided 
to others; 

(v) Deny a qualified handicapped person the opportunity to participate as 
a member of planning or advisory boards; or 

(vi) Otherwise limit a qualified handicapped person in the enjoyment of any 
right, privilege, advantage, or opportunity enjoyed by others receiving the aid, 
benefit, or service. 

(2) The agency may not deny a qualified handicapped person the opportunity 
to participate in programs or activities that are not separate or different, 
despite the existence of permissibly separate or different programs or 
activities. 

(3) The agency may not, directly or through contractual or other 
arrangements, utilize criteria or methods of administration the purpose or 
effect of which would -- 

(i) Subject qualified handicapped persons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair accomplishment of the objectives of a 
program or activity with respect to handicapped persons. 

(4) The agency may not, in determining the site or location of a facility, 
make selections the purpose or effect of which would -- 

(i) Exclude handicapped persons from, deny them the benefits of, or 
otherwise subject them to discrimination under any program or activity conducted 
by the agency; or 

(ii) Defeat or substantially impair the accomplishment of the objectives of 
a 
program or activity with respect to handicapped persons. 

(5) The agency, in the selection of procurement contractors, may not use 
criteria that subject qualified handicapped persons to discrimination on the 
basis of handicap. 



(c) The exclusion of nonhandicapped persons from the benefits of a program 
limited by Federal statute or Executive order to handicapped persons or the 
exclusion of a specific class of handicapped persons from a program limited by 
Federal statute or Executive order to a different class of handicapped persons 
is not prohibited by this part. 

(d) The agency shall administer programs and activities in the most 
integrated setting appropriate to the needs of qualified handicapped persons. 

@ -- -- .131- -- -- .I39 [Reserved] 
@ -- -- .I40 Employment. 

No qualified handicapped person shall, on the basis of handicap, be 
subjected to discrimination in employment under any program or activity 
conducted by the agency. The definitions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), as established 
in 29 CFR Part 1613, shall apply to employment in federally conducted programs 
or activities. 

@ -- -- ,141- -- -- .I49 [Reserved] 
@ -- -- .I50 Program accessibility: Existing facilities. 
(a) General. The agency shall operate each program or activity so that the 

program or activity, when viewed in its entirety, is readily accessible to and 
usable by handicapped persons. This paragraph does not -- 

(1) Necessarily require the agency to make each of its existing facilities 
accessible to and usable by handicappd persons; or 

(2) Require the agency to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a program or activity or in 
undue financial and administrative burdens. If an action would result in such an 
alteration or such burdens, the agency shall take any other action that would 
not result in such an alteration or such burdens but would nevertheless ensure 
that handicapped persons receive the benefits and services of the program or 
activity . 

(b) Methods. The agency may comply with the requirements of this section 
through such means as redesign of equipment, reassignment of services to 
accessible buildings, assignment of aides to beneficiaries, home visits, 
delivery of services at alternate accessible sites, alteration of existing 
facilities and conetruction of new facilities, use of accessible rolling stock, 
or any other methods that result in making its programs or activities readily 
accessible to and usable by handicapped persons. The agency is not required to 
make structural changes in existing facilities where other methods are effective 
in achieving compliance with this section. The agency, in making alterations to 
existing buildings, shall meet accessibility requirements to the extent 
compelled by the Architectural Barriers Act of 1968, as amended (42 U.S.C. 
4151-4157) and any regulations implementing it. In choosing among available 
methods for meeting the requirements of this section, the agency shall give 
priority to those methods that offer programs and activities to qualified 
handicapped persons in the most integrated setting appropriate. 

(c) Time period for compliance. The agency shall comply with the obligations 
established under this section within sixty days of the effective date of this 
part except that where structural changes in facilities are undertaken, such 
changes shall be made within three years of the effective date of this part, but 
in any event as expeditiously as possible. 

(d) Transition plan. In the event that structural changes to facilities will 
be undertaken to achieve program accessibility, the agency shall develop, within 
six months of the effective date of this part, a transition plan setting forth 



the steps necessary to complete such changes. The plan shall be developed with 
the assistance of interested persons, including handicapped persons or 
organizations representing handicapped persons. A copy of the transition plan 
shall be made available for public inspection. The plan shall, at a minimum -- 

(1) Identify physical obstacles in the agency's facilities that limit the 
accessibility of its programs or activities to handicapped persons; 

(2) Describe in detail the methods that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking the steps necessaryto achieve compliance 
with this section and, if the time period of the transition plan is longer than 
one year, identify steps that will be taken during each year of the transition 
period; 

(4) Indicate the official responsible for implementation of the plan; and 

(5) Identify the persons or groups with whose assistance the plan was 
prepared. 

@ -- -- .I51 Program accessibility: New construction and alterations. 
Each building or part of a building that is constructed or altered, by, on 

behalf of, or for the use of the agency shall be designed, constructed, or 
altered so as to be readily accessible to and usable by handicapped persons. 
The definitions, requirements, and standards of the Architectural Barriers Act, 
42 U.S.C. 4151-4157, as established in 41 CFR 101.600 to 101.607, apply to 
buildings covered by this section. 

@ -- -- -152- -- -- .I59 [Reserved] 
@ -- -- .160 Communications. 
(a) The agency shall take appropriate steps to ensure effective communication 

with applicants, participants, personnel of other Federal entities, and members 
of the public. 

(1) The agency shall furnish appropriate auxiliary aids where necessary to 
afford a handicapped person an equal opportunity to participate in, and enjoy 
the benefits of, a program or activity conducted by the agency. 

(i) In determining what type of auxiliary aid is neceseary, the agency ehall 
give primary consideration to the requests of the handicapped person. 

(ii) The agency need not provide individually prescribed devices, readers for 
personal use or study, or other devices of a personal nature. 

(2) Where the agency communicates with applicants and beneficiaries by 
telephone, telecommunications devices for deaf persons (TDD's) or euqally 
effective telecommunication systems shall be used. 

(b) The agency shall ensure that interested persons, including persons with 
impaired vision or hearing, can obtain information as to the existence and 
location of accessible services, activities, and facilities. 

(c) The agency shall provide signage at a primary entrance to each of its 
inaccessible facilities, directing users to a location at which they can obtain 
information about accessible facilities. The international symbol for 
accessibility shall be used at each primary entrance of an accessible facility. 

(d) The agency shall take appropriate steps to provide handicapped persons 
with information regarding their section 504 rights under the agency's 
programs or activities . 



(e) This section does not require the agency to take any action that it can 
demonstrate would result in a fundamental alteration in the nature of a program 
or activity or in undue financial and administrative burdens. If an action 
required to comply with this section would result in such an alteration or such 
burdens, the agency shall take any other action that would not result in such an 
alteration or such burdens but would nevertheless ensure that, to the maximum 
extent possible, handicapped persons receive the benefits and services of the 
program or activity. 

@ -- -- .161- -- -- .I69 [Reserved] 
@ -- -- .I70 Compliance procedures. 
(a) Except as provided in paragraph (b) of this section, this section applies 

to all allegations of discrimination on the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process complaints alleging violations of section 504 

with respect to employment according to the procedures established in 29 CFR 
1613 pursuant to section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 
791). 

(c) The head of the agency shall designate an official to be responsible for 
coordinating implementation of this section. 

(d) The agency ahall accept and investigate all complete complaints for which 
it has jurisdiction. All complete complaints must be filed within 180 days of 
the alleged act of discrimination. The agency may extend this time period for 
good cause. 

(e) If the agency receives a complaint over which it does not have 
jurisdiction, it shall promptly notify the complainant and shall make reasonable 
efforts to refer the complaint to the appropriate government entity. 

(f) The agency shall notify the Architectural and Transportation Barriers 
Compliance Board upon receipt of any complaint alleging that a building or 
facility that is subject to the Architectural Barriers Act of 1968, as amended 
(42 U.S.C. 4151-4157), or section 502 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 22), is not readily accessible and usable to handicapped 
persons. 

(g) Within 180 days of the receipt of a complete complaint for which it has 
jurisdiction, the agency shall notify the complainant of the results of the 
investigation in a letter containing -- 

(1) Findings of fact and conclusions of law; 

(2) A description of a remedy for each violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and conclusions of law or remedies must 
be filed by the complainant within 90 days of receipt from the agency of the 
letter required by @ -- -- .170(g). The agency may extend this time for good 
cause. 

(i) Timely appeals shall be accepted and processed by the head of the agency. 

(j) The head of the agency shall notify the complainant of the results of the 
appeal within 60 days of the receipt of the request. If the head of the agency 
determines that additional information is needed from the complainant, he or she 
shall have 60 days from the date of receipt of the additional information to 
make its determination on the appeal. 



( k )  The t i m e  l i m i t 6  c i t e d  i n  ( g )  and (j) above may be extended with t h e  
permission of t h e  Ass i s t an t  Attorney General. 

(1) The agency may delegate  i t s  au thor i ty  f o r  conducting complaint 
inves t iga t ions  t o  o the r  Federal agencies, except t h a t  t h e  a u t h o r i t y  f o r  making 
t h  
f i n a l  determination may not be delegated. 

@ -- -- .171- -- -- .999 [Reserved] 

[FR Doc. 84-656 F i l ed  1-10-84; 8:45 am] 
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ENVIRONMENTAL PROTECTION AGENCY 
AGENCY: Environmental Protection Agency (EPA). 

40 CFR PART 12 
Enforcement of Nondiscrimination on the Basis of Handicap 

in the Environmental Protection Agency's Programs 

August 14, 1987 

ACTION: Final rule. 

SUMMARY: This regulation provides for the enforcement of section 504 of the 
Rehabilitation Act of 1973, as amended, which prohibits discrimination on 
the basis of handicap, as it applies to programs or activities conducted by 
the Environmental Protection Agency (EPA). 

EFFECTIVE DATE: September 14, 1987. 

FOR FURTHER INFORMATION CONTACT: Ms. Nereid Maxey, Office of Civil Rights 
(A-105), Environmental Protection Agency, Room 211 West Tower, 401 M Street, 
SW., Washington, DC 20460, (202) 382-4567, TDD (202) 382-4565. 

Copies of this regulation are available on tape for those with impaired 
vision. The tape may be listened to at or ordered from the Office of Civil 
Rights, EPA, at the above address. For information, please call 202/382-4575 or 
TDD # 202/382-4565. 

TEXT: SUPPLEMENTARY INFORMATION: On May 6, 1985, EPA published a Notice of 
Proposed Rulemaking (NPRM) for the enforcement of section 504 of the 
Rehabilitation Act of 1973, as amended, which prohibits discrimination on 
the basis of handicap as it applies to programs and activities conducted by 
EPA 50 FR 19136. 

By the close of the comment period, July 5, 1985, EPA had received five 
written comments and several telephone calls requesting information about the 
regulation. Three of the written comments were submitted by organizations 
representing the interests of individuals with handicaps, one comment from a 
union representing EPA employees, and one comment from an EPA Laboratory Office 
Director. The telephone comments and questions were received from EPA employees. 

The Agency read and analyzed each comment. Most comments addressed more than 
one issue and expressed similar opinions. 

The decisions the Agency made in response to these comments, however, were 
not made on the basis of the number of commenters addressing the issue, but on 
a thorough consideration of the merits of the points of view expressed in the 
comments. Copies of the written comments will be made available for public 
inspection in Room 206 West Tower of the EPA Headquarters Office, 401 M Street, 
SW., Washington, DC from 9:00 am to 4:00 pm, Monday through Friday, except for 
legal holidays, until October 13, 1987. 

Section 504 requires that regulations that apply to the programs and 
activities of Federal Executive agencies shall be submitted to the appropriate 
authorizing committees of Congress and that such regulations may take effect no 
earlier than the thirtieth day after they have been so submitted. The Agency 
has today submitted this regulation to the Senate Committee on Labor and Human 
Resources and its Subcommittee on the Handicapped and the House Committee on 
Education and Labor and its Subcommittee on Select Education pursuant to the 
terms of section 504. The regulation will become effective on September 14, 
1987. 



This rule applies to all programs and activities conducted by EPA. 

Backaround 

The purpose of this rule is to provide for the enforcement of section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , as it applies 

to programs and activities conducted by the Environmental Protection Agency. 
As amended by the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978 (Sec. 119, Pub. L. 95-602, 92 Stat. 2982) and 
the Rehabilitation Act Amendments of 1986 (Pub. L. 99-506, 100 Stat 1810), 
section 504 of the Rehabilitation Act of 1973 states that 

No otherwise qualified individual with handicaps in the United States, . . . shall, solely by reason of his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any program 
or activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shall promulgate such regulations as may 
be necessary to carry out the amendments to this section made by the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 
1978. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of the Congress, and such regulation may take effect no 
earlier than the thirtieth day after the date on which such regulation is so 
submitted to such committees. 

(29 U.S.C. 794 (1978 amendment italicized).) 

The substantive nondiscrimination obligations of the agency, as set forth in 
this rule, are indentical, for the most part, to those established by Federal 
regulations for programs or activities receiving Federal financial assistance. 
(See 28 CFR Part 41 (section 504 coordination regulation for federally 
assisted programs).) This general parallelism is in accord with the intent 
expressed by supporters of the 1978 amendment in floor debate, including its 
sponsor, Rep. James M. Jeffords, that the Federal Government should have the 
same section 504 obligations as recipients of Federal financial assistance. 
124 Cong. Rec. 13,901 (1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, 
E2670 (daily ed. May 17, 1978) id.; 124 Cong. Rec. 13,897 (remarks or Rep. 
Brademas); id. at 38, 552 (remarks of Rep. Sarasin). 

There are, however, some language differences between this final rule and 
the Federal Government's section 504 regulations for federally assisted 
programs. These changes are based on the Supreme Court's decisions in 
Southeastern Community College v. Davis, 442 U.S. 397 (1979), and the subsequent 
circuit court decisions interpreting Davis and section 504. See Dopico v. 
Goldschmidt, 687 F.2d 644 (2d Cir. 1982); American Public Transit Association v. 
Lewis, 655 F.2d 1272 (D.C. Cir. 1981) (APTA); see also Rhode Island 
Handicapped Action Committee v. Rhode Island Public Transit Authority, 718 
F.2d 490 (1st Cir. 1983). 

These language differences are also supported by the decision of the Supreme 
Court in Alexander v. Choate, 469 U.S. 287 712 (1985), where the Court held that 
the regulations to federally assisted programs did not require a recipient to 
modify its durational limitation on Medicaid coverage of inpatient hospital care 
for individuals with handicaps. Clarifying its Davis decision, the Court 
explained that section 504 requires only "reasonable" modifications, id. at 
300, and explicitly noted that "[tlhe regulations implementing section 504 
[for federally assisted programs] are consistent with the view that reasonable 
adjustments in the nature of the benefit offered must at times be made to assure 
meaningful access" (id. at n.21) (emphasis added). 

Incorporation of these changes, therefore, makes this regulation implementing 
section 504 for federally conducted programs consistent with the Federal 
Government's regulations implementing section 504 for federally assisted 
programs, as they have been as interpreted by the Supreme Court. Many of these 



federally assisted regulations were issued prior to the interpretations of 
section 504 by the Supreme Court in Davis, lower court cases interpreting 
Davis, and by the Supreme Court in Alexander; therefore their language does not 
reflect the interpretation of section 504 provided by the Supreme Court and by 
the various circuit courts. Of course, these federally assisted regulations must 
be interpreted to reflect the holdings of the Federal judiciary. Hence, EPA 
relying on advice from the Civil Rights Division, U.S. Department of Juetice, 

believes that there are no significant differences between this final rule for 
federally conducted programs and the Federal Government's interpretation of 
section 504 regulations for federally assisted programs. 

This regulation has been reviewed by the Department of Justice. It is an 
adaptation of a prototype prepared by the Department of Justice under 
Executive Order 12250 (45 FR 72995, 3 CFR, 1980 Comp., p. 298) and distributed 
to Executive Agencies. 

This regulation has also been reviewed by the Equal Employment Opportunity 
Commission under Executive Order 12067 (43 FR 28967, 3 CFR, 1978 Comp., p. 206). 

It is not a major rule within the meaning of Executive Order 12291 (46 FR 
13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a regulatory impact analysis 
has not been prepared. 

This regulation does not have an impact on small entities. It is not, 
therefore, subject to the Regulatory Flexibility Act (5 U.S.C. 601-612). 

One commenter believed that small entities should comply with this rule 
because there is a substantial number of such entities which affect a 
considerable number of people. The Agency believes that the commenter is 
confusing federally assisted regulation governs onlythe activities and programs 
conducted by EPA. For example, the regulation applies to EPA's offices and 
laboratories, public meetings held by EPA, and accommodations for its employees 
and members of the public who are handicapped entering its properties. It 
applies to all EPA components regardless of their size. 

Section-by-Section Analvsis and Response to Comments 

Section 12.101 Purpose. 

Section 12.101 states the purpose of the rule, which is to effectuate section 
119 of the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978, which amended section 504 of the 
Rehabilitation Act of 1973 to prohibit discrimination on the baaia of 
handicap in programs or activities conducted by Executive agencies or the 
United States Postal Service. 

We received one written comment and several telephone inquiries regarding 
this section. Some commenters were concerned that this regulation did not also 
apply to EPA's grantees and contractors. EPA grantees are covered by its 
federally assisted nondiscrimination regulation. Employment activities of 
certain EPA contractors are covered by section 503 of the Rehabilitation Act 
of 1973, which is administered by the U.S. Department of Labor. In order to 
avoid future confusion, we have added a reference to the Agency's federally 
assisted non- discrimination regulations found at 40 CFR Part 7 (1986). 

Section 12.102 Application. 

The regulation applies to all programs or activities conducted by the agency. 
It should be noted that EPA's programs are designed to promote a cleaner and 
healthier environment. Thus, at this time we anticipate, in a nonemployment 
context, that this regulation will have its greatest impact on ensuring that the 
various meetings, symposia, and hearings conducted by EPA are accessible. This 
regulation does, not, however, apply to programs or activities conducted outside 



the United States that do not involve individuals with handicaps in the United 
States. 

Section 12.103 Definitions. 

"Agency." For purposes of this regulation "agency" means Environmental 
Protection Agency. 

"Assistant Attorney General." "Assistant Attorney General" refers to the 
Assistant Attorney General, Civil Rights Division, United States Department of 
Justice. 

"Auxiliary aids." "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 
Although auxiliary aids are required explicitly only by @ 12.160(a)(l), they may 
also be necessary to meet other requirements of the regulation. 

Two commenters suggested that this definition be expanded to include a 
"laundry list" of aids such as attendant services. The Agency believes, however, 
that such a list could be interpreted too literally thereby limiting the use of 
certain aids not mentioned. We believe it is necessary for the Agency to have 
flexibility to expand the use of auxiliary aids as individual needs, techniques 
and technology change. The decision to provide attendant services, as well as 
all other auxiliary aids, will be made on an individual basis. 

One commenter believed "that a specific statement that auxiliary aids are 
required in all aspects of EPA's federally conducted programs should be included 
in the regulation itself." The Agency believes that program accessibility does 
not necessarily require the use of auxiliary aids in every instance. For 
example, holding a public hearing in a place which is accessible to a person who 
uses a wheelchair and who plans to attend would make the program available to 
that person. However, providing a sign language interpreter at the hearing when 
no hearing-impaired person plans to attend would be a needless expense. 

"Complete complaint." "Complete complaint" is defined to include all the 
information necessary to enable the agency to investigate the complaint. The 
definition is necessary, because the 180-day period for the agency's 
investigation (see @ 12.170(g)) begins when the agency receives a complete 
complaint. 

"Facility." The definition of "facility" is similar to that in the section 
504 coordination regulation for federally assisted programs (28 CFR 41.3(f)) 

except that the term "rolling stock or other conveyances" has been added and the 
phrase "or interest in such property" has been deleted because the term 
"facility," as used in the regulation, refers to structures and not to 
intangible property rights. It should, however, be noted that the regulation 
applies to all programs and activities conducted by the agency regardless of 
whether the facility in which they are conducted is owned, leased, or used on 
some other basis by the agency. The term "facility" is used in @ 12.149, @ 
12.150 and @ 12.170(f). 

One cornmenter objected to the deletion of the phrase "or interest in such 
property" as contained in the section 504 coordination regulation for 
federally assisted programs. As explained in the preamble to the NPRM, the term 
"facility" as used in this regulation ref era to structures, and does not include 
intangible property rights. The definition, therefore, has no effect on the 
scope of coverage of programs, including those conducted in facilities not 
included in the definition. The phrase has been omitted because the requirement 
that facilities be accessible would be a logical absurdity if applied to a 
lease, life estate, mortgage, or other intangible property interest. The 
regulation applies to all programs and activities conducted by the agency 
regardless of whether the facility in which they are conducted is owned, leased, 



or used on some other basis by the agency. 

"Individual with handicaps. " The definition of "individual with 
handicaps" is identical to the definition of " handicapped person" appearing 
in the section 504 coordination regulation for federally assisted programs (28 
CFR 41.31). Although section 103(d) of the Rehabilitation Act Amendments of 
1986 changed the statutory term " handicapped individual" to "individual with 
handicaps, " the legislative history of this amendment indicates that no 
substantive change was intended. Thus, although the term has been changed in 
this regulation to be consistent with the statute as amended, the definition is 
unchanged. In particular, although the term as revised refers to " handicaps" 
in the plural, it does not exclude persons who have only one handicap. 

"Qualified individual with handicaps. " The definition of "qualified 
individual with handicaps" is a revised version of the definition "qualified 
handicapped person" appearing in the section 504 coordination regulation for 
federally assisted programs (28 CFR 41.32). 

Paragraph (1) deviates from most existing regulations for federally assisted 
programs because of intervening court decisions. It defines "qualified 
individual with handicaps" with regard to any program under which a person is 
required to perform services or to achieve a level of accomplishment. In such 
programs a qualified individual with handicaps is one who can achieve the 
purpose of the program without modifications in the program that the agency can 
demonstrate would result in a fundamental alteration in its nature. This 
definition reflects the decision of the Supreme Court in Southeastern Community 
College v. Davis, 422 U.S. 397 (1979). In that case, the Court ruled that a 
hearing-impaired applicant to a nursing school was not a "qualified 
handicapped person" because her hearing impairment would prevent her from 

participating in the clinical training portion of the program. The Court found 
that, if the program were modified to enable to respondent to participate (by 
exempting her from the clinical training requirements), "she would not receive 
even a rough equivalent of the training a nursing program normally gives." Id. 
at 410. It also found that "the purpose of [the] program was to train persons 
who could serve the nursing profession in all customary ways," id. at 413, and 
that the respondent would be unable, because of her hearing impairment, to 
perform some functions expected of a registered nurse. It therefore concluded 
that the school was not required by section 504 to make such modifications 
that would result in "a fundamental alteration in the nature of the program." 
Id. at 410. 

We have incorporated the Court's language in the definition of "qualified 
individual with handicaps" in order to make clear that such a person must be 
able to participate in the program offered by the agency. The agency is required 
to make modifications in order to enable an applicant with handicaps to 
participate, but is not required to offer a program of a fundamentally different 
nature. The test is whether, with appropriate modifications, the applicant can 
achieve the purpose of the program offered -- not whether the applicant could 
benefit or obtain results from some other program that the agency does not 
offer. Although the revised definition allows exclusion of some individuals with 
handicaps from some programs, it requires that an individual with handicaps 
who is capable of achieving the purpose of the program must be accommodated, 
provided that the modifications do not fundamentally alter the nature of the 
program. 

Several commenters objected to this revised definition for a variety of 
reasons. Several commenters stated that the Agency incorrectly used Davis as the 
justification for explaining the differences between the federally assisted and 
the federally-conducted regulations because the Supreme Court upheld the 
validity of the existing regulations in Consolidated Rail Corp. v. Darrone, 465 
U.S. 624 (1984). This view misunderstands the Court's actions in Darrone. In 
that case the Court ruled on a series of issues, the most important of which was 
under what circumstances section 504 applies to employment discrimination by 
recipients. The Court did not concern itself either directly or indirectly with 



the definition of "qualified individual with handicaps" or whether section 
504 included limitations based on "undue financial and administrative 

burdens". 

These commenters stated that the proposal would change the definition of 
"qualified individual with handicaps" for employment. "Qualified individual 
with handicaps" is defined for purposes of employment in 29 CFR 1613.702(f), 
which is made applicable to this part by @ 12.140. Nothing in this part changes 
existing regulations applicable to employment. 

Some commenters assumed that the definition would have the effect of placing 
on the individual with handicaps the burden of proving that he or she is 
qualified. The definition has been revised to make it clear that the agency has 
the burden of demonstrating that a proposed modification would constitute a 
fundamental alteration in the nature of its program or activity. Further, in 
demonstrating that a modification would result in such an alteration, the agency 
must follow the procedures established in @ 12.150(a)(2) and @ 12.160(d), which 
are discussed below, for demonstrating that an action would result in undue 
financial and administrative burdens. That is, the decision must be made by the 
agency head or his or her designee in writing after consideration of all 
resources available for the program or activity and must be accompanied by an 
explanation of the reasons for the decision. If the agency head determines that 
an action would result in a fundamental alteration, the agency must consider 
options that would enable the individual with handicaps to achieve the purpose 
of the program but would not result in such an alteration. 

Some commentera said that the definition of "qualified individual with 
handicaps" places individuals with handicaps in a "Catch-22" situation: 

because only qualified individuals with handicaps are protected by the 
statute, a determination that a person is not qualified would make enforcement 
remedies unavailable to that person. This concern is misplaced. If the Agency 
determined that a individual with handicaps was not "qualified", the person 
could use the procedures established by @ 12.170 to challenge that 
determination, just as he or she could challenge any other decision that he or 
she believed to be discriminatory. 

Some commenters argued that the definition of "qualified individual with 
handicaps" confused what should be two separate inquiries: Whether a peraon 

meets essential eligibility requirements and, if so, whether accommodation is 
required. They argued that the reference to "fundamental alteration" in the 
definition focuses attention on accomodations rather than on an individual with 
handicaps's abilities. As another commenter noted, however, the Supreme court 
in Davis developed the "fundamental alteration" language in a decision that was 
determiningthe nature and scope of what constitutes a qualified individual with 
handicaps. The Agency continues to believe that the concept of "qualified 
individual with handicaps" properly encompasses both the notion of "essential 
eligibility requirements" and the notion of program modifications that might 
fundamentally alter a program. 

Some commenters argued that our analysis of Davis was inappropriate because 
Davis was decided on the basis of individual facts unique to that case or 
because Davis involved federally assisted and not federally conducted programs. 
While cases are decided on the basis of specific factual situations, courts, 
especially the Supreme Court, develop general principles of law for use in 
analyzing facts. The Davis decision was the Supreme Court's first comprehensive 
view of section 504, a major new civil rights statute. The Davis holding, that 
a person who cannot achieve the purpose of a program without fundamental changes 
in its nature is not a "qualified individual with handicaps, " is a general 
principle, a statement by the Court on how it views section 504. It is 
therefore necessary to reflect this principle in the Agency's regulation. 

For programs or activities that do not fall under the first paragraph, 
paragraph (2) adopts the existing definition of "qualified individual with 
handicaps" with respect to services (28 CFR 41.32(b)) in the coordination 



regulation for programs receiving Federal financial assistance. Under this 
part of the definition, a "qualified individual with handicapsw is an 
individual with handicaps who meets the essential eligibility requirements for 
participation in the program of activity. 

Paragraph (3) explains that "qualified individual with handicaps" is 
defined for purposes of employment in the Equal Employment Opportunity 
Commission's regulation at 29 CFR 1613.702(£), which is made applicable to this 
part by @ 12.140. Nothing in this part changes existing regulations applicable 
to employment. 

"Section 504. " This definition makes clear that, as used in this 
regulation, "section 504" applies only to programs or activities conducted by 
the agency and not to programs or activities to which it provides Federal 
financial assistance. 

Section 12.110 Self-evaluation. 

The agency shall conduct a self-evaluation of its compliance with section 
504 within one year of the effective date of this regulation. The agency shall 

provide an opportunity for interested persons, including individuals with 
handicaps or organizations representing individuals with handicaps, and 

unions representing employees to participate in the self-evaluation process by 
submitting comments (both oral and written). 

The self-evaluation requirement is present in the existing section 504 
coordination regulation for programs or activities receiving Federal financial 
assistance (28 CFR 41.5(b)(2)). Experience has demonstrated the self-evaluation 
process to be a valuable means of establishing a working relationship with 
individuals with handicaps that promotes both effective and efficient 
implementation of section 504. 

The self-evaluation will be concluded with a report to the Administrator of 
findings and recommendations. Within 60 days of the receipt of the report, the 
Administrator will direct that certain actions be taken as he/she deems 
appropriate. 

We received one comment with respect to the self-evaluation section. while 
generally approving the section, the commenter suggested the section contain (1) 
an assurance that the effects of discrimination will be eliminated; (2) a 
transition plan for compliance; and, (3) a laundry list of specific modification 
requirements. 

A requirement for a transition plan to ensure compliance with @ 12.150 is 
contained in @ 12.150 (d) and further reference would be redundant. When this 
final regulation becomes effective, the agency plans to appoint transition and 
self-evaluation teams to work in tandem toward achievingtheir respective goals. 
Under @ 12.110(c), the Administrator will direct appropriate actions based on 
the findings of the self-evaluation. Including a laundry list of requirements in 
the rule would negate the purpose of the self-evaluation process. The purpose of 
self-evaluation is to formulate recommendations in light of particular 
circumstances being evaluated. Including specific modification requirements in 
the regulation would preclude the self-evaluation from taking into account 
specific circumstances which might make the regulatory requirements 
inappropriate. 

Section 12.111 Notice. 

Section 12.111 requires the agency to disseminate sufficient information to 
employees, unions representing employees, applicants, participants, 
beneficiaries, and other interested persons to apprise them of rights and 
protections afforded by section 504 and this regulation. Methods of providing 
this information include, for example, the publication of information in 
handbooks, manuals, and pamphlets that are distributed to the public to describe 



the agency's programs and activities; the display of informative posters in 
service centers and other public places; or the broadcast of information by 
television or radio. 

Two comments were received about this section. One argued that notice of 
agency policy should be distributed in recruitment materials. Inasmuch as this 
comment basically involves employment, it would be addressed not by this rule 
but by section 501 requirements. The other commenter argued that the agency 
should "effectively" apprise persons of their rights and protection against 
discrimination and suggested that we use the section promulgated by the 
Federal Election Commission (FEC) (11 CFR 6.111). We feel that @ 12.111 
adequately addresses this point by requiring the provision of "necessary" 
information. 

Section 12.130 General prohibitions against discrimination. 

Section 12.130 is an adaptation of the corresponding section of the section 
504 coordination regulation for programs or activities receiving Federal 

financial assistance (28 CFR 41.51). 

Paragraph (a) restates the nondiscrimination mandate of section 504. The 
remaining paragraphs in @ 12.130 establish the general principles for analyzing 
whether any particular action of the agency violates this mandate. These 
principles serve as the analytical foundation for the remaining sections of the 
regulation. If the agency violates a provision in any of the subsequent 
sections, it will also violate one of the general prohibitions found in @ 
12.130. When there is no applicable subsequent provision, the general 
prohibitions stated in this section apply. 

Paragraph (b) prohibits overt denials of equal treatment of individuals with 
handicaps. The agency may not refuse to provide an individual with handicaps 
with an equal opportunity to participate in or benefit from its program simply 
because the individual is handicapped. Such blatantly exclusionary practices 
often result from the use of irrebuttable presumptions that absolutely exclude 
certain classes of disabled persons (e.g., epileptics, hearing-impairedpersons, 
persons with heart ailments) from participation in programs or activities 
without regard to an individual's actual ability to participate. Use of an 
irrebuttable presumption is permissible only when in all cases a physical 
condition by its very nature would prevent an individual from meeting the 
essential eligibility requirements for participation in the activity in 
question. It would be permissible, therefore, to exclude without an individual 
evaluation all persons who are blind in both eyes from eligibility for a license 
to operate a commercial vehicle in interstate commerce; but it may not be 
permissible to automatically disqualify all those who are blind in just one eye. 

One commenter argued that the use of an "irrebuttable presumption" is never 
justified, asked what expertise people had to make these decisions, and asked 
who would make such decisions. We agree to a point, ref erring the readers to the 
earlier discussion of the blind commercial vehicle operator. Agency officials 
making a decision based on irrebuttable presumptions would be required to 
research the presumption prior to making the decision. 

In addition, section 504 prohibits more than just the most obvious denials 
of equal treatment. It is not enough to admit persons in wheelchairs to a 
program if the facilities in which the program is conducted are inaccessible. 
Paragraph (b)(l)(iii), therefore, requires that the opportunity to participate 
or benefit afforded to an individual with handicaps be as effective as that 
afforded to others. The later sections on program accessibility ( @ @  12.149-151) 
and communications ( @  12.160) are specific applications of this principle. 

Despite the mandate of paragraph (d) that the agency administer its programs 
and activities in the most integrated setting appropriate to the needs of 
qualified individuals with handicaps, paragraph (b)(l)(iv), in conjunction 
with paragraph (d), permits the agency to develop separate or different aids, 



benefits, or services when necessary to provide individuals with handicaps 
with an equal opportunity to participate in or benefit from the agency's 
programs or activities. Paragraph (b) (1) ( iv) requires that different or separate 
aids, benefits, or services be provided only when necessary to ensure that the 
aids, benefits, or services are as effective as those provided to others. Even 
when separate or different aids, benefits, or services would be more effective, 
paragraph (b)(2) provides that a qualified individual with handicaps still has 
the right to choose to participate in the program that is not designed to 
accommodate individuals with handicaps. 

Paragraph (b)(l)(v) prohibits the agency from denying a qualified individual 
with handicaps the opportunity to participate as a member of a planning or 
advisory board. 

Paragraph (b)(l)(vi) prohibits the agency from limiting a qualified 
individual with handicaps in the enjoyment of any right, privilege, advantage, 
or opportunity enjoyed by others receiving any aid, benefit, or service. 

Paragraph (b)(3) prohibits the agency from utilizing criteria or methods of 
administration that deny individuals with handicaps access to the agency's 
programs or activities. The phrase "criteria or methods of administration" 
refers to official written agency policies and the actual practices of the 
agency. This paragraph prohibits both blatantly exclusionary policies or 
practices and nonessential policies and practices that are neutral on their 
face, but deny individuals with handicaps an effective opportunity to 
participate. 

Paragraph (b)(4) specifically applies the prohibition enunciated in @ 
12.130(b)(3) to the process of selecting sites for construction of new 
facilities or selecting existing facilities to be used by the agency. Paragraph 
(b)(4) does not apply to construction of additional buildings at an existing 
site. 

One commenter suggested that the prohibition concerning selection of sites 
should also apply to construction of additional buildings at an existing site. 
The suggested prohibition could possibly prevent EPA from fully utilizing 
existing sites. It could be extremely disruptive of EPA site utilization to 
retroactively apply this section, so we have not. However, new construction on 
those existing sites must be accessible. 

Paragraph (b)(5) prohibits the agency, in the selection of procurement 
contractors, from using criteria that subject qualified individuals with 
handicaps to discrimination on the basis of handicap. 

Paragraph (b)(6) prohibits the agency from discriminating against qualified 
individuals with handicaps on the basis of handicap in the granting of 
licenses or certification. A person is a "qualified individual with handicaps" 

with respect to licensing or certification, if he or she can meet the essential 
eligibility requirements for receiving the license or certification (see @ 
12.103). 

In addition, the agency may not establish requirements for the programs or 
activities of licensees or certified entities that subject qualified individuals 
with handicaps to discrimination on the basis of handicap. For example, the 
agency must comply with this requirement when establishing safety standards for 
the operations of licensees. In that case the agency must ensure that standards 
that it promulgates do not discriminate against the employment of qualified 
individuals with handicaps in an impermissible manner. 

Paragraph (b)(6) does not extend section 504 directly to the programs or 
activities of licensees or certified entities themselves. The programs or 
activities of Federal licensees or certified entities are not themselves 
federally conducted programs or activities nor are they programs or activities 



receiving Federal financial assistance merely by virtue of the Federal license 
or certificate. However, as noted above, section 504 may affect the content of 
the rules established by the agency for the operation of the program of activity 
of the licensee or certified entity, and thereby indirectly affect limited 
aspects of their operations. 

One commenter objected to the omission of a paragraph from the regulations 
for federally assisted programs that prohibits a recipient from providing 
significant assistance to an organization that discriminates. To the extent 
that assistance from the agency would provide significant support to an 
organization, the organization, as a recipient, would be covered by the agency's 
section 504 regulation for federally assisted programs. The regulatory 
"significant assistance1' provision, however, would be inappropriate in a 
regulation applying only to federally conducted programs or activities. 

Paragraph (c) provides that programs conducted pursuant to Federal statute or 
Executive order that are designed to benefit only individuals with handicaps 
or a given class of individuals with handicaps may be limited to those 
individuals with handicaps. 

Paragraph (d) provides that the agency must administer programs or activities 
in the most integrated setting appropriate to the needs of qualified individuals 
with handicaps, i.e., in a setting that enables individuals with handicaps 
to interact with nonhandicapped persons to the fullest extent possible. 

Section 12.140 Employment 

Section 12.140 prohibits discrimination on the basis of handicap in 
employment by the Agency. Courts have held that section 504, as amended in 
1978, covers the employment practices of Executive agencies. Gardner v. Morris, 
752 F.2d 1271, 1277 (8th Cir. 1985) ; Smith v. United States Postal Service, 742 
F.2d 257, 259-260 (6th Cir. 1984); Prewitt v. United States Postal Service, 662 
F.2d 292, 302-04 (5th Cir. 1981). Contra McGuiness v. United States Postal 
Service, 744 F.2d 1318, 1320-21 (7th Cir. 1984); Boyd v. United States Postal 
Service, 752 F.2d 410, 413-14 (9th Cir. 1985). 

Courts uniformly have held that in order to give effect to section 501 of the 
Rehabilitation Act, which covers Federal employment, the administrative 

procedures of section 501 must be followed in processing complaints of 
employment discrimination under section 504. Smith, 742 F.2d at 262; 
Prewitt, 662 F. 2d at 304. Accordingly, @ 12.140 (Employment) of this rule adopts 
the definitions, requirements and procedures of section 501 as established in 
regulations of the Equal Employment Opportunity Commission (EEOC) at 29 CFR Part 
1613. Responsibility for coordinating enforcement of Federal laws prohibiting 
discrimination in employment is assigned to the EEOC by Executive Order 12067 
(3 CFR 1978 Comp., p. 206). Under this authority, the EEOC establishes 
government-wide standards on nondiscrimination in employment on the basis of 
handicap. In addition to this section, @ 12.170(b) specifies that the agency 

will use the existing EEOC procedures to resolve allegations of employment 
discrimination. 

We received one comment which argued that the "whole section is too brief and 
weak, and does not give enough attention . . . to employment of disabled 
persons." The Agency disagrees. Section 501 and its implementing regulations are 
solely devoted to employment discrimination against individuals with 
handicaps. No purpose is served by duplicating them in this regulation once 

the public is put on notice that the employment standards under section 501 and 
section 504 are identical. However, to ensure that there is no 
misunderstanding, we have added to the definiton of "qualified individual with 
handicaps1' ( @ 12.103), subparagraph (3), which incorporates the definition in 

29 CFR 1613 (EEOC's section 501 regulation), for employment purposes. 



Section 12.149 Program accessibility: Discrimination prohibited 

Section 12.149 states the general nondiscrimination principle underlying the 
program accessibility requirements of @@ 12.150 and 12.151. The Environmental 

Protection Agency (EPA) is committed to making its programs accessible to 
individuals with handicaps; however, as noted earlier, its programs are 
designed to promote a cleaner and healthier environment. Thus, as previously 
mentioned, we anticipate, in a nonemployment context, that this regulation will 
have its greatest impact on insuring that the various meetings, symposia, and 
hearings conducted by EPA are accessible. Please note that, as discussed above 
with respect to @ 12.101, EPA-assisted programs and activities are not covered 
by this regulation but are covered by the regulation found at 40 CFR Part 7. It 
is that regulation which applies to EPA assistance such as building wastewater 
treatment plants. 

Section 12.150 Program accessibility: Existing facilities 

This regulation adopts the program accessibility concept found in the 
existing section 504 coordination regulation for programs or activities 
receiving Federal financial assistance (28 CFR 41.57), with certain 
modifications. Thus, @ 12.150 requires that each agency program or activity, 
when viewed in its entirety, be readily accessible to and usable by individuals 
with handicaps. The regulation also makes clear that the agency is not 
required to make each of its existing facilities accessible ( @  12.150(a)(l)). 
However, @ 12.150, unlike 28 CFR 41.57, places explicit limits on the agency's 
obligation to ensure program accessibility ( @  12.150(a)(2)). 

Paragraph (a)(2) generally codifies recent case law that defines the scope of 
the agency's obligation to ensure program accessibility. 

The "undue financial and administrative burdens" language found at @ 
12.150(a)(2) (and paragraph (d) of @ 12.160, discussed below) is based on the 
Supreme Court's Davis holding that section 504 does not require program 
modifications that result in a fundamental alteration in the nature of a 
program, and on the Court's statement that section 504 does not require 
modifications that would result in "undue financial and administrative burdens." 
442 U.S. at 412. Since Davis, circuit courts have applied this limitation on a 
showing that only one of the two "undue burdens" would be created as a result of 
the modification sought to be imposed under section 504. See also, e.g., 
Dopico v. Goldschmidt, supra; American Public Transit Association v. Lewis 
(APTA), supra. 

Paragraphs (a)(2) and 12.160(d) are also supported by the Supreme Court's 
decision in Alexander v. Choate, 469 U.S. 287 (1985). Alexander involved a 
challenge to the State of Tennessee's reduction of inpatient hospital care 
coverage under Medicaid from 20 to 14 days per year. Plaintiffs argued that this 
reduction violated section 504 because it had an adverse impact on individuals 
with handicaps. The Court assumed without deciding that section 504 reaches 
at least some conduct that has a unjustifiable disparate impact on individuals 
with handicaps but held that the reduction was not "the sort of disparate 
impact" discrimination that might be prohibited by section 504 or its 
implementing regulation. Id. at 299. 

Relying on Davis, the Court said that section 504 guarantees qualified 
individuals with handicaps "meaningful access to the benefits that the grantee 
offers," id. at 301, and that "reasonable adjustments in the nature of the 
benefit being offered must at times be made to assure meaningful access." Id. at 
n.21 (emphasis added). However, section 504 does not require " 'changes,' 
'adjustments,' or 'modifications' to existing programs that would be 
'substantial' . . . or that would constitute 'fundamental alteration[s] in the 
nature of a program.' " Id. at n.20 (citations omitted). 



Paragraph (a)(2) does not establish an absolute defense; it does not relieve 
the agency of all obligations to individuals with handicaps. Although the 
agency is not required to take actions that would result in a fundamental 
alteration in the nature of a program or activity or in undue financial and 
administrative burdens, it nevertheless must take any other steps necessary to 
ensure that individuals with handicaps receive the benefits and services of 
the federally conducted program or activity. 

Three of the four comrnenters sought the deletion of "undue financial and 
administrative burdens" and asked that "undue hardship" be reinstated in its 
place. "Undue hardship" is a term of art used in the employment context. In 
order to be consietent with regulations issued by other executive agencies, we 
have retained the term "undue financial and administrative burdens" in this 
rule. 

Two of the commenters argued that compliance decisions should be made after 
considering "all agency resources". As noted above and in the NPRM we agree. It 
should be pointed out, however, that certain of the funds which are appropriated 
to EPA are legislatively restricted to certain programs for which they can be 
used. Reprogramming of those funds may not be available to the Agency. 

Paragraph (b) sets forth a number of means by which program accessibility may 
be achieved, including redesign of equipment, reassignment of services to 
accessible buildings, and provision of aides. In choosing among methods, the 
agency shall give priority consideration to those that will be consistent with 
provision of services in the most integrated setting appropriate to the needs of 
individuals with handicaps. Structural changes in existing facilities are 
required only when there is no other feasible way to make the agency's program 
accessible. The agency may comply with the program accessibility requirement by 
delivering services at alternate accessible sites or making home visits as 
appropriate. 

Paragraphs (c) and (d) establish time periods for complying with the program 
accessibility requirement. As currently required for federally assisted programs 
by 28 CFR 41.57(b), the agency must make any necessary structural changes in 
facilities as soon as practicable, but in no event later than three years after 
the effective date of this regulation. Where structural modifications are 
required, a transition plan shall be developed within six months of the 
effective date of this regulation. Aside from structural changes, all other 
necessary steps to achieve compliance shall be taken within sixty days. 

Section 12.151 Program accessibility: New construction and alterations 

Overlapping coverage exists with respect to new construction under section 
504 and the Architectural Barriers Act of 1968, as amended (42 U.S.C. 

4151-4157). Section 12.151 provides that those buildings that are constructed or 
altered by, on behalf of, or for the use of the agency shall be designed, 
constructed, or altered to be readily accessible to and usable by individuals 
with handicaps in accordance with 41 CFR 101-19.600 to 101-19.607. This 
standard was promulgated pursuant to the Architectural Barriers Act of 1968, as 
amended (42 U.S.C. 4151-4157). We believe that it is appropriate to adopt the 
existing Architectural Barriers Act standard for section 504 compliance 
because new and altered buildings subject to this regulation are also subject to 
the Architectural Barriers Act and because adoption of the standard will avoid 
duplicative and possibly inconsistent standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required to meet accessibility standards merely by virtue of 
being leased. They are subject, however, to the program accessibility standards 
of @ 12.150. To the extent the buildings are newly constructed or altered, they 
must also meet the new construction and alteration requirements of @ 12.151. 



Alexander supports the position, based on Davis and the earlier, lower court 
decisions, that in some situations, certain accommodations for an individual 
with handicaps may so alter an agency's program or activity, or entail such 
extensive costs and administrative burdens that the refusal to undertake the 
accommodations is not discriminatory. Thus failure to include such an "undue 
burdens" provision could lead to judicial invalidation of the regulation or 
reversal of a particular enforcement action taken pursuant to the regulation. 

Some commenters asserted that the holding in Davis was that the plaintiff was 
not a qualified individual with handicaps and that the subsequent reference 
to "undue financial and administrative burdens" was mere dicta. This view 
overlooks the interpretations of Davis provided by the Federal circuit court 
cases mentioned above. The APTA and Dopico decisions make it clear that 
financial burdens can limit the obligation to comply with section 504. See 
also New Mexico Association for Retarded Citizens v. New Mexico, 678 F.2d 847 
(10th Cir. 1982). In addition, the Court in Alexander held that the 
"administrative costs" of subjecting any action affecting Medicaid recipients to 
a detailed analysis of its effects on individuals with handicaps "would be 
well beyond the accommodations that are required under Davis. " 469 U. S . at 308. 

One comment included a lengthy analysis opposing the undue burdens defense. 
This comment was premised on the assumption that the proposed regulation was 
substantively inconsistent with the regulations for federally assisted programs. 
This assumption is incorrect. Judicial interpretations have established that 
neither section 504 nor the regulations for federally assisted programs 
establish an unlimited obligation to modify programs or activities to 
accommodate individuals with handicaps. In fact, this comment acknowledged 
that the Department of Health, Education, and Welfare's regulation for its own 
federally assisted programs "took 'factors of burden and cost . . . into 
account.' " 

This comment also argued that APTA is no longer good law, in view of the 
Supreme Court's decision in Consolidated Rail Corp. v. Darrone, 465 U.S. 624 
(1984) (Conrail), in which it said that Congress intended, through the 1978 
amendments to the statute, to codify the HEW regulation. Other commenters also 
argued that Conrail prohibits departures from the language of the federally 
assisted regulation. As previously noted, however, Conrail addressed only the 
question of employment coverage under the statute and cannot be read to mean 
that Congress "codified" other parts of the regulation. Furthermore, the undue 
burdens defense is not inconsistent with the HEW regulation; in fact, the 
employment provisions of the HEW regulation -- those addressed in Conrail -- do 
include an "undue hardship" defense. That view is confirmed by the Supreme 
Court's decision in Alexander. There the Court referred to its previous 
recognition in Conrail of the regulation as "an important source of guidance on 
the meaning of Section 504, " Alexander, at n.24, and at the same time, as 
discussed above, emphasized that section 504 does not mandate extensive costs 
and administrative burdens. 

The agency is adopting the proposed rule's procedural requirements for 
application of the "fundamental alterations" and "undue financial and 
administrative burdens" language. The agency believes that, in most cases, 
making an agency program accessible will not result in undue burdens. In 
determining whether financial and administrative burdens are undue, all agency 
resources available for use in the funding and operation of the conducted 
program or activity should be considered. The burden of proving that compliance 
with @ 21.150(a) would fundamentally alter the nature of a program or activity 
or would result in undue financial and administrative burdens rests with the 
agency. The decision that compliance would result in such alteration or burdens 
must be made by the agency head or his or her designee and must be accompanied 
by a written statement of the reasons for reaching that conclusion. Any person 
who believes that he or she or any specific class of persons has been injured by 
the agency head's decision or failure to make a decision may file a complaint 
under the compliance procedure established in @ 12.170. 



A commenter has recommendedthat the regulation should require that buildings 
leased after the effective date of the regulation should meet the new 
construction standards of @ 12.151, rather than the program accessibility 
standard for existing facilities in @ 12.150. Federal practice under section 
504 has always treated newly leased buildings as subject to the existing 

facility program accessibility standard. Unlike the construction of new 
buildings where architectural barriers can be avoided at little or no cost, the 
application of new construction standards to an existing building being leased 
raises the same prospect of retrofitting buildings as the use of an existing 
Federal facility, and the agency believes the same program accessibility 
standard should apply to both owned and leased existing buildings. 

In Rosev. United States Postal Service, 774 F.2d 1355 (9th Cir. 1985), the 
Ninth Circuit held that the Architectural Barriers Act requires accessibility at 
the time of lease. The Rose court did not address the issue of whether section 
504 likewise requires accessibility as a condition of lease, and the case was 

remanded to the District Court for, among other things, consideration of that 
issue. The agency may provide more specific guidance on section 504 
requirements for leased buildings after the litigation is completed. 

Section 12.160 Communications. 

Section 12.160 requires the agency to take appropriate steps to ensure 
effective communication with personnel of other Federal entities, applicants, 
participants, and members of the public. These steps shall include procedures 
for determining when auxiliary aids are necessary under @ 12.160(a)(l) to afford 
an individual with handicaps an equal opportunity to participate in, and enjoy 
the benefits of, the agency's program or activity. They shall also include an 
opportunity for individuals with handicaps to request the auxiliary aids of 
their choice. This expressed choice shall be given primary consideration by the 
agency ( @  12.160(a)(l)(i)). The agency shall honor the choice unless it can 
demonstrate that another effective means of communication exists or that use of 
the means chosen would not be required under @ 12.160(d). That paragraph limits 
the obligation of the agency to ensure effective communication in accordance 
with Davis and the circuit court opinions interpreting it (see supra preamble 
discussion of @ 12.150(a)(2)). Unless not required by @ 12.160(d), the agency 
shall provide auxiliary aids at no cost to the individual with handicaps. 

It is our view that compliance with @ 12.160 would in most cases not result 
in undue financial and administrative burdens on the agency. In determining 
whether financial and administrative burdens are undue, all agency resources 
available for use in the funding and operation of the conducted program or 
activity should be considered. The burden of proving that compliance with @ 
12.160 would fundamentally alter the nature of a program or activity or would 
result in undue financial and administrative burdens rests with the agency as 
set forth in @ 12.160(d). The decision that compliance would result in such 
alteration or burdens must be made by the agency head or designee and must be 
accompanied by a written statement of the reasons for reaching that conclusion. 
Any person who believes that he or she or any specific class of persons has been 
injured by the agency head's decision or failure to make a decision may file a 
complaint under the compliance procedures established in @ 12.170. 

In some circumstances, a notepad and written materials may be sufficient to 
permit effective communication with a hearing-impaired person. In many 
circumstances, however, they may not be, particularly when the information being 
communicated is complex or exchanged for a lengthy period of time (e.g., a 
meeting) or where the hearing-impaired applicant or participant is not skilled 
in spoken or written language. In these cases a sign language interpreter may be 
appropriate. For vision-impaired persons, effective communication might be 
achieved by several means, including readers and audio recordings. In general, 
the agency intends to make clear to the public (1) the communications services 
it offers to afford individuals with handicaps an equal opportunity to 
participate in or benefit from its programs or activities, (2) the opportunity 
to request a particular mode of communication, and (3) the agency's preferences 



regarding auxiliary aids if it can demonstrate that several different modes are 
effective. 

The agency shall ensure effective communication with vision-impaired and 
hearing-impaired persons involved in hearings conducted by the agency. Auxiliary 
aids must be afforded where necessary to ensure effective communication at the 
proceedings. If sign language interpreters are necessary, the agency may require 
that it be given reasonable notice prior to the proceeding of the need for an 
interpreter. Moreover, the agency need not provide individually prescribed 
devices, readers for personal use or study, or other devices of a personal 
nature ( @  12.160(a)(l)(ii)). For example, the agency need not provide eye 
glasses or hearing aids to applicants or participants in its programs. 
Similarly, the regulation does not require the agency to provide wheelchairs to 
persons with mobility impairments. 

Three comments provided suggestions to include a "laundry list" of the types 
of auxiliary aids which could be used by individuals with handicaps. The 
agency believes the examples provided in the preamble and body of the regulation 
although not all-inclusive, are sufficient. We believe that other types of 
auxiliary aids described by the commenters can best be considered by the 
transition and self-evaluation teams. 

Paragraph (b) requires the agency to provide information to individuals with 
handicaps concerning accessible services, activities, and facilities. 

Paragraph (c) requires the agency to provide signage at inaccessible facilities 
that directs users to locations with information about accessible facilities. 

Section 12.170 Compliance procedures. 

Paragraph (a) specifies that paragraphs (c) through (1) of this section 
establish the procedures for processing complaints other than employment 
complaints. Paragraph (b) provides that the agency will process employment 
complaints according to procedures established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

The agency is required to accept and investigate all complete complaints ( @  
12.170(d)). If it determines that it does not have jurisdiction over a 
complaint, it shall promptly notify the complainant and make reasonable efforts 
to refer the complaint to the appropriate entity of the Federal Government ( @  
12.170(e)). 

Paragraph (f) requires the agency to notify the Architectural and 
Transportation Barriers Compliance Board upon receipt of a complaint alleging 
that a building or facility subject to the Architectural Barriers Act was 
designed, constructed, or altered in a manner that does not provide ready access 
and use by individuals with handicaps. 

Paragraph (g) requires the agency to provide to the complainant, in writing, 
findings of fact and conclusions of law, the relief granted if noncompliance is 
found, and notice of the right to appeal ( @  12.170(g)). 

Paragraph (h) requires appeals to be filed within 90 days of the receipt of 
the written notification required at the end of the investigation. The agency 
may extend this time for good cause. This time limit was increased from 30 days 
in the proposed rule. 

Paragraph (i) provides for the Administrator or a designee to hear any 
appeal. In the proposed rule, the Judicial Officer was to decide appeals of 
agency determinations after investigation. In the interim, it was decided to 
preserve the Administrator's flexibility. Thus, in the final rule, all appeals 
are filed with the Administrator or designee. 



Paragraph (j) requires that the Administrator or a designee notify the 
complainant of the results of the appeal within 60 days of the appeal request. 
If additional information is needed fromthe complainant, the Administrator has 
60 days from receipt of this information to make an appeal determination. 

Paragraph (k) allows the time limit for complaint investigation and appeal 
decisions to be extended with the permission of the Assistant Attorney General. 

Paragraph (1) permits the agency to delegate its authority for investigating 
complaints to other Federal agencies. However, the statutory obligation of the 
agency to make a final determination of compliance or noncompliance may not be 
delegated. 

Two commenters provided several recommendations concerning this section. It 
was suggested that the addresses of all EPA off ices and laboratories be included 
in the final regulation. Such an address list would be impractical for the 
reader as well as the agency. The agency expects these regulations to remain in 
effect for some time. Regional offices and laboratories are moved from time to 
time and we found that once an address list is published it is usually 
out-of-date due to moves taking place while the list was awaiting publication. 
To publish such an address list would mean a continuous revision of the 
regulation. 

The commenter also asked that the regulation provide an opportunity for a 
complainant to provide additional information and/or amend a complaint in the 
event a complete complaint is not submitted. The section allows for additional 
time if good cause exists which permits the Office of Civil Rights to provide 
additional time for a complainant to make the complaint complete. 

The commenter further suggested that EPA has an absolute responsibility to 
refer complaints over which it has no jurisdiction to other agencies. However, 
complaints may be received over which no agency has jurisdiction. In other 
instances EPA may have no way of knowing that a particular agency has 
jurisdiction. In these situations, EPA cannot be held responsible for failure to 
refer a complaint. EPA will continue its practice of referring complaints to 
agencies with probable jurisdiction to the extent it can do so. 

Finally, the commenter requestedthat EPA state that its rules and procedures 
do not curtail the right of a complainant to obtain direct judicial relief. Our 
regulation pertains to administrative processing. It in no way, in and of 
itself, affects a complainant's access to judicial relief. 

The commenter further suggested that provisions be added addressing 
attorneys' fees in administrative proceedings and the availability of 
compensation to the prevailing party. Nothing contained in Title V of the 
Rehabilitation Act provides for attorneys' fees in administrative proceedings 

other than those involving Federal employment. We have, therefore, not included 
an attorneys' fee provision in the current regulation. 

List of Subjects in 40 CFR Part 12 

Blind, Buildings, Civil rights, Employment, Equal employment opportunity, 
Federal buildings and facilities, Government employees, Handicapped. 

For the reasons set forth in the preamble, 40 CFR Part 12 of the Code of 
Federal Regulations is amended as follows: 

July 24, 1987. 

Lee M. Thomas, Administrator. 

Part 12 is added to read as follows: 



PART 12 -- NONDISCRIMINATION ON THE BASIS OF HANDICAP IN PROGRAMS OR 
ACTIVITIES CONDUCTED BY THE ENVIRONMENTAL PROTECTION AGENCY 

Sec. 
12.101 Purpose. 
12.102 Application. 
12.103 Definitions. 
12.104-109 [Reserved] 
12.110 Self -evaluation. 
12.111 Notice. 
12.112-129 [Reserved] 
12.130 General prohibitions against discrimination. 
12.131-139 [Reserved] 
12.140 Employment. 
12.141-148 [Reserved] 
12.149 Program accessibility: Discrimination prohibited. 
12.150 Program accessibility: Existing facilities. 
12.151 Program accessibility: New construction and alterations. 
12.152-159 [Reserved] 
12.160 Communications. 
12.161-169 [Reserved] 
12.170 Compliance procedures. 

Authority: 29 U.S.C. 794. 

@ 12.101 Purpose. 

The purpose of this part is to effectuate section 119 of the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978, which 
amended section 504 of the Rehabilitation Act of 1973 to prohibit 
discrimination on the basis of handicap in programs or activities conducted 

by Executive agencies or the United States Postal Service. Section 504 
regulations applicable to recipients of financial assistance from the 
Environmental Protection Agency (EPA) may be found at 40 CFR Part 7 (1986). 

@ 12.102 Application. 

This part applies to all programs or activities conducted by the agency, 
except for programs or activities conducted outside the United States that do 
not involve individuals with handicaps in the United States. 

@ 12.103 Definitions. 

For purposes of this part, the term -- 
"Agency" means Environmental Protection Agency. 

"Assistant Attorney General" means the Assistant Attorney General, Civil 
Rights Division, United States Department of Justice. 

"Auxiliary aids" means services or devices that enable persons with impaired 
sensory, manual, or speaking skills to have an equal opportunity to participate 
in, and enjoy the benefits of, programs or activities conducted by the agency. 
For example, auxiliary aids useful for persons with impaired vision include 
readers, Brailled materials, audio recordings, and other similar services and 
devices. Auxiliary aids useful for persons with impaired hearing include 
telephone handset amplifiers, telephones compatible with hearing aids, 
telecommunication devices for deaf persons (TDD's), interpreters, notetakers, 
written materials, and other similar services and devices. 

"Complete complaint" means a written statement that contains the 
complainant's name and address and describes the agency's alleged 
discriminatory action in sufficient detail to inform the agency of the nature 
and date of the alleged violation of section 504. It shall be signed by the 



complainant or by someone authorized to do so on his or her behalf. Complaints 
filed on behalf of classes or third parties shall describe or identify (by name, 
if possible) the alleged victims of discrimination. 

"Facility" means all or any portion of buildings, structures, equipment, 
roads, walks, parking lots, rolling stock or other conveyances, or other real or 
personal property. 

"Individual with handicaps" means any person who has a physical or mental 
impairment that substantially limits one or more major life activities, has a 
record of such an impairment, or is regarded as having such an impairment. As 
used in this definition, the phrase: 

(1) "Physical or mental impairment" includes -- 
(i) Any physiological disorder or condition, cosmetic disfigurement, or 

anatomical loss affecting one or more of the following body systems: 
Neurological; musculoskeletal; special sense organs; respiratory, including 
speech organs; cardiovascular; reproductive, digestive, genitourinary; hemic and 
lymphatic; skin, and endocrine; or 

(ii) Any mental or psychological disorder, such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. The term "physical or mental impairment" includes, but is not 
limited to, such diseases and conditions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional 
illness, and drug addiction and alcoholism. 

(2) "Major life activities" includes functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "Has a record of such an impairment" means has a history of, or has been 
misclassified as having, a mental or physical impairment that substantially 
limits one or more major life activities. 

( 4 )  "Is regarded as having an impairment" means -- 
(i) Has a physical or mental impairment that does not substantially limit 

major life activities but is treated by the agency as constituting such a 
limitation; 

(ii) Has a physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others toward such impairment; 
or 

(iii) Has none of the impairments defined in subparagraph (1) of this 
definition but is treated by the agency as having such an impairment. 

"Qualified individual with handicaps" means -- 
(1) With respect to any agency program or activity under which a person is 

required to perform services or to achieve a level of accomplishment, an 
individual with handicaps who meets the essential eligibility requirements and 
who can achieve the purpose of the program or activity, without modifications in 
the program or activity that the agency can demonstrate would result in a 
fundamental alteration in its nature; or 

(2) With respect to any other program or activity an individual with 
handicaps who meets the essential eligibility requirements for participation 
in, or receipt of benefits from, that program or activity. 



(3) "Qualified handicapped person" as that term is defined for purposes of 
employment in 29 CFR 1613.702(f), which is made applicable to this part by @ 
12.140. 

"Section 504" means section 504 of the Rehabilitation Act of 1973 (Pub. 
L. 93-112, 87 Stat. 394 (29 U.S.C. 794) ) ,  as amended by the Rehabilitation 
Act Amendments of 1974 (Pub. L. 93-516, 88 Stat. 1617); and the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities 
Amendments of 1978 (Pub. L. 95-602, 92 Stat. 2955); and the Rehabilitation Act 

Amendments of 1986 (Pub. L. 99-506, 100 Stat. 1810). As used in this part, 
section 504 applies only to programs or activities conducted by Executive 
agencies and not to federally assisted programs. 

@ 12.104-109 [Reserved] 

@ 12.110 Self-evaluation. 

(a) The agency shall, by November 13, 1987, begin a nationwide evaluation, of 
its current policies and practices, and the effects thereof, that do not or may 
not meet the requirements of this part. The agency shall provide an opportunity 
to interested persons, including individuals with handicaps or organizations 
representing individuals with handicaps to, participate in the self-evaluation 
process by submitting comments (both oral and written). 

(b) The evaluation shall be concluded by September 14, 1988, with a written 
report submitted to the Administrator that states the findings of the 
self-evaluation, any remedial action taken, and recommendations, if any, for 
further remedial action. 

(c) The Administrator shall, within 60 days of the receipt of the report of 
the evaluation and recommendations, direct that certain remedial actions be 
taken as he/she deems appropriate. 

(d) The agency shall, for at least three years following completion of the 
evaluation required under paragraph (b) of this section, maintain on file and 
make available for public inspection: 

(1) A list of the interested persons consulted; 

(2) A description of the areas examined and any problems identified; and 

(3) A description of any modifications made. 

@ 12.111 Notice. 

The agency shall make available to employees, unions representing employees, 
applicants, participants, beneficiaries, and other interested persons such 
information regarding the provisions of this part and its applicability to the 
programs or activities conducted by the agency, and make such information 
available to them in such manner as the agency head finds necessary to apprise 
such persons of the protections against discrimination assured them by section 
504 and this regulation. 

@ @  12.112-12.129 [Reserved] 

@ 12.130 General prohibitions against discrimination. 

(a) No qualified individual with handicaps shall, on the basis of 
handicap, be excluded from participation in, be denied the benefits of, or 
otherwise be subjected to discrimination under any program or activity 
conducted by the agency. 



(b) (1) The agency, in providing any aid, benefit, or service, may not, 
directly or through contractual, licensing, or other arrangements, on the basis 
of handicap -- 

(i) Deny a qualified individual with handicaps the opportunity to 
participate in or benefit from the aid, benefit, or service; 

(ii) Afford a qualified individual with handicaps an opportunity to 
participate in or benefit from the aid, benefit, or service that is not equal to 
that afforded others; 

(iii) Provide a qualified individual with handicaps with an aid, benefit, 
or service that is not as effective in affording equal opportunity to obtain the 
same result, to gain the same benefit, or to reach the same level of achievement 
as that provided to others; 

(iv) Provide different or separate aid, benefits, or services to individuals 
with handicaps or to any class of individuals with handicaps than is 
provided to others unless such action is necessary to provide qualified 
individuals with handicaps with aid, benefits, or services that are as 
effective as those provided to others; 

(v) Deny a qualified individual with handicaps the opportunity to 
participate as a member of planning or advisory boards; or 

(vi) Otherwise limit a qualified individual with handicaps in the enjoyment 
of any right, privilege, advantage, or opportunity enjoyed by others receiving 
the aid, benefit, or service. 

(2) The agency may not deny a qualified individual with handicaps the 
opportunity to participate in programs or activities that are not separate or 
different, despite the existence of permissibly separate or different programs 
or activities. 

(3) The agency may not, directly or through contractual or other 
arrangements, utilize criteria or methods of administration the purpose or 
effect of which would -- 

(i) Subject qualified individuals with handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair accomplishment of individuals with 
handicaps. 

(4) The agency may not, in determining the site or location of a facility, 
make selections the purpose or effect of which would -- 

(i) Exclude individuals with handicaps from, deny them the benefits of, or 
otherwise subject them to discrimination under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair the accomplishment of the objectives of 
a program or activity with respect to individuals with handicaps. 

( 5 )  The agency, in the selection of procurement contractors, may not use 
criteria that subject qualified individuals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a licensing or certification program in a 
manner that subjects qualified individuals with handicaps to discrimination on 
the basis of handicap, nor may the agency establish requirements for the 
programs or activities of licensees or certified entities that subject qualified 
individuals with handicaps to discrimination on the basis of handicap. 
However, the program or activities of entities that are licensed or certified by 



the agency are not, themselves, covered by this part. 

(c) The exclusion of nonhandicapped persons from the benefits of a program 
limited by Federal statute or Executive order to individuals with handicaps or 
the exclusion of a specific class of individuals with handicaps from a program 
limited by Federal statute or Executive order to a different class of 
individuals with handicaps is not prohibited by this part. 

(d) The agency shall administer programs and activities in the most 
integrated setting appropriate to the needs of qualified individuals with 
handicaps. 

@@ 12.131-12.139 [Reserved] 

@ 12.140 Employment. 

No qualified individual with handicaps shall, on the basis of handicap, 
be subjected to discrimination in employment under any program or activity 
conducted by the agency. The definitions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), as established 
by the Equal Employment Opportunity Commission in 29 CFR Part 1613, shall apply 
to employment in federally conducted programs or activities. 

@@ 12.141-12.148 [Reserved] 

@ 12.149 Program accessibility: Discrimination prohibited. 

Except as otherwise provided in @ 12.150, no qualified individual with 
handicaps shall, because the agency's facilities are inaccessible to or 
unusable by individuals with handicaps, be denied the benefits of, be excluded 
from participation in, or otherwise be subjected to discrimination under any 
program or activity conducted by the agency. 

@ 12.150 Program accessibility: Existing facilities. 

(a) General. The agency shall operate each program or activity so that the 
program or activity, when viewed in its entirety, is readily accessible to and 
usable by individuals with handicaps. This paragraph does not -- 

(1) Necessarily require the agency to make each of its existing facilities 
accessible to and usable by individuals with handicaps; or 

(2) Require the agency to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a program or activity or in 
undue financial and administrative burdens. In those circumstances where agency 
personnel believe that the proposed action would fundamentally alter the program 
or activity or would result in undue financial and administrative burdens, the 
agency has the burden of proving that compliance with @ 12.150(a) would result 
in such alteration or burdens. The decision that compliance would result in such 
alteration or burdens must be made by the agency head or designee after 
considering all agency resources available for use in the funding and operation 
of the conducted program or activity, and must be accompanied by a written 
statement of the reasons for reaching that conclusion. If an action would result 
in such an alteration or such burdens, the agency shall take any other action 
that would not result in such an alteration or such burdens but would 
nevertheless ensure that individuals with handicaps receive the benefits and 
services of the program or activity. 

(b) Methods. The agency may comply with the requirements of this section 
through such means as redesign of equipment, reassignment of services to 
accessible buildings, assignment of aides to beneficiaries, home visits, 
delivery of services at alternate accessible sites, alteration of existing 
facilities and construction of new facilities, use of accessible rolling stock, 
or any other methods that result in making its programs or activities readily 



accessible to and usable by individuals with handicaps. The agency is not 
required to make structural changes in existing facilities where other methods 
are effective in achieving compliance with this section. The agency, in making 
alterations to existing buildings, shall meet accessibility requirements to the 
extent compelled by the Architectural Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157), and any regulations implementing it. In choosing among 
available methods for meeting the requirements of this section, the agency shall 
give priority to those methods that offer programs and activities to qualified 
individuals with handicaps in the most integrated setting appropriate. 

( c )  Time period for compliance. The agency shall comply with the obligations 
established under this section by November 13, 1987, except that where 
structural changes in facilities are undertaken, such changes shall be made by 
September 14, 1990, but in any event as expeditiously as possible. 

(d) Transition plan. In the event that structural changes to facilities will 
be undertaken to achieve program accessibility, the agency shall develop, by 
March 14, 1988, a transition plan setting forth the steps necessary to complete 
such changes. The agency shall provide an opportunity to interested persons, 
including individuals with handicaps or organizations representing individuals 
with handicaps to participate in the development of the transition plan by 
submitting comments (both oral and written) . A copy of the transition plan shall 
be made available for public inspection. The plan shall, at a minimum -- 

(1) Identify physical obstacles in the agency's facilities that limit the 
accessibility of its programs or activities to individuals with handicaps; 

(2) Describe in detail the methods that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking the steps necessary to achieve compliance 
with this section and, if the time period of the transition plan is longer than 
one year, identify steps that will be taken during each year of the transition 
period; and 

(4) Indicate the official responsible for implementation of the plan. 

@ 12.151 Program accessibility: New construction and alterations. 

Each building or part of a building that is constructed or altered by, on 
behalf of, or for the use of the agency shall be designed, constructed, or 
altered so as to be readily accessible to and usable by individuals with 
handicaps. The definitions, requirements, and standards of the Architectural 
Barriers A c t  (42 U.S.C. 4151-4157), as established in 41 CFR 101-19.600 to 
101-19.607, apply to buildings covered by this section. 

@@ 12.152-12.159 [Reserved] 

@ 12.160 Communications. 

( a )  The agency shall take appropriate steps to ensure effective communication 
with applicants, participants, personnel of other Federal entities, and members 
of the public. 

(1) The agency shall furnish appropriate auxiliary aids where necessary to 
afford an individual with handicaps an equal opportunity to participate in, 
and enjoy the benefits of, a program or activity conducted by the agency. 

(i) In determining what type of auxiliary aid is necessary, the agency shall 
give primary consideration to the requests of the individuals with handicaps. 

(ii) The agency need not provide individually prescribed devices, readers for 
personal use or study, or other devices of a personal nature. 



(2) Where the agency communicates with applicants and beneficiaries by 
telephone, telecommunication devices for deaf persons (TDD8s) or equally 
effective telecommunication systems shall be used. 

(b) The agency shall ensure that interested persons, including persons with 
impaired vision or hearing, can obtain information as to the existence and 
location of accessible services, activities, and facilities. 

(c) The agency shall provide signage at a primary entrance to each of its 
inaccessible facilities, directing users to a location at which they can obtain 
information about accessible facilities. The international symbol for 
accessibility shall be used at each primary entrance of an accessible facility. 

(d) This section does not require the agency to take any action that it can 
demonstrate would result in a fundamental alteration in the nature of a program 
or activity or in undue financial and administrative burdens. In those 
circumstances where agency personnel believe that the proposed action would 
fundamentally alter the program or activity or would result in undue financial 
and administrative burdens, the agency has the burden of proving that compliance 
with @ 12.160 would result in such alteration or burdens. The decision that 
compliance would result in such alteration or burdens must be made by the agency 
head or designee after considering all agency resources available for use in the 
funding and operation of the conducted program or activity, and must be 
accompanied by a written statement of the reasons for reaching that conclusion. 
If an action required to comply with this section would result in such an 
alteration or such burdens, the agency shall take any other action that would 
not result in such an alteration or such burdens but would nevertheless ensure 
that, to the maximum extent possible, individuals with handicaps receive the 
benefits and services of the program or activity. 

@ @  12.161-12.169 [Reserved] 

@ 12.170 Compliance procedures. 

(a) Except as provided in paragraph (b) of this section, this section applies 
to all allegations of discrimination on the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process complaints alleging violations of section 504 

with respect to employment according to the procedures established by the Equal 
Employment Opportunity Commission in 29 CFR Part 1613 pursuant to section 501 of 
the Rehabilitation Act of 1973 (29 U.S.C. 791). 

(c) Responsibility for coordinating implementation of this section shall be 
vested in the Director of the Office of Civil Rights, EPA or his/her designate. 

(d) The complainant may file a complete complaint at any EPA office. All 
complete complaints must be filed within 180 days of the alleged act of 
discrimination. The agency may extend this time period for good cause. The 
agency shall accept and investigate all complete complaints for which it has 
jurisdiction. 

(e) If the agency receives a complaint over which it does not have 
jurisdiction, it shall promptly notify the complainant and shall make reasonable 
efforts to refer the complaint to the appropriate Government entity. 

(f) The agency shall notify the Architectural and Transportation Barriers 
Compliance Board upon receipt of any complaint alleging that a building of 
facility that is subject to the Architectural Barriers Act of 1968, as amended 
(42 U.S.C. 4151-4157), is not readily accessible to and usable by individuals 
with handicaps. 



(g) Within 180 days of the receipt of a complete complaint for which it has 
jurisdiction, the agency shall notify the complainant of the results of the 
investigation in a letter containing -- 

(1) Findings of fact and conclusions of law; 

(2) A description of a remedy for each violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and conclusions of law or remedies must 
be filed by the complainant within 90 days of receipt from the agency of the 
letter required by @ 12.170(g). The agency may extend this time for good cause. 

(i) Timely appeals shall be accepted and processed by the Administrator or a 
designee. 

(j) The Administrator or a designee shall notify the complainant of the 
results of the appeal within 60 days of the receipt of the request. If the 
Administrator or designee determines that additional information is needed from 
the complainant, he or she shall have 60 days from the date of receipt of the 
additional information to make his or her determination on the appeal. 

(k) The time limits cited in (g) and (j) of this section above may be 
extended with the permission of the Assistant Attorney General. 

(1) The agency may delegate its authority for conducting complaint 
investigations to other Federal agencies, except that the authority for making 
the final determination may not be delegated to another agency. 

@ @  12.171-12.999 [Reserved] 

[FR Doc. 87-18485 Filed 8-13-87; 8:45 am] 
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HARRY S. TRUMAN SCHOLARSHIP FOUNDATION 
AGENCY: Harry S. Truman Scholarship Foundation. 

45 CFR Part 1803 
Nondiscrimination on the Basis of Handicap 

January 31, 1989 
ACTION8 Final rule. 

SUMMAFtY: This regulation applies to programs or activities conducted by the 
Harry S. Truman Scholarship Foundation the provisions of section 504 of the 
Rehabilitation Act of 1973, as amended, 29 U.S.C. 794, which prohibits 
discrimination on the basis of handicap. 

EFFECTIVE DATE: This regulation becomes effective upon the expiration of 30 days 
after this publication during which either or both Houses of Congress are in 
session. 

FOR FURTHER INFORMATION CONTACT: Malcolm C. McCormack, Executive Secretary, 
Harry S. Truman Scholarship Foundation, 712 Jackson Place NW., Washington, DC 
20006, (202) 395-4831 or (202) 566-2673 (TDD) (Treasury Department relay 
service). 

TEXT: SUPPLEMENTARY INFORMATION: On December 21, 1987 the Harry S. Truman 
Scholarship Foundation ("Foundation") published in the Federal Register, 52 FR 
48297, a notice of proposed rulemaking. That notice solicited comments on a 
proposed regulation applying to programs and activities conducted by the Harry 
S. Truman Scholarship Foundation ("Foundation") the provisions of section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , as amended. 

No comments were received. The Foundation therefore is adopting its earlier 
proposal as its final regulation with only minor changes to @@ 1803.10(a)(2), 
1803.11(f), and 1803.11(1). These changes are made at the request of the 
Department of Justice. The preamble tothe proposal explained the background for 
this regulation and analyzed each of its sections. 

This regulation has been reviewed by the Department of Justice under 
Executive Order No. 12250 (45 FR 72 995, 3 CFR, 1980 Comp., p. 298). This 
regulation has also been reviewed by the Equal Employment Opportunity Commission 
under Executive Order 12067 (43 FR 28967, 3 CFR, 1978 Comp., p. 206). As noted 
in connection with publication of the proposed regulation, @ 1803.9 provides 
that the standards, requirements and procedures of section 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 791), as elaborated in EEOC8s 

regulations at 29 CFR Part 1613, are applicable under section 504 of the Act 
to employment by the Foundation. 

This regulation is not a major rule within the meaning of Executive Order No. 
12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a regulatory 
impact analysis has not been prepared. 

This regulation does not have an impact on small entities. It is not, 
therefore, subject to the Regulatory Flexibility Act, 5 U.S.C. 601-612. 

L i s t  of S u b j e c t s  i n  45 CFR P a r t  1803 

Blind, Civil rights, Deaf, Disabled, Discrimination against handicapped, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Nondiscrimination, Physically handicapped. 

Chapter XXVIII of Title 45 of the Code of Federal Regulations, entitled 
"Harry S. Truman Scholarship Program," is amended by adding Part 1803 as 
follows : 



PART 1803 -- NONDISCRIMINATION ON THE BASIS OF HANDICAP 

Sec. 
1803.1 Purpose. 
1803.2 Application. 
1803.3 Definitions. 
1803.4 Self-evaluation. 
1803.5 Notice. 
1803.6 General prohibitions against discrimination. 
1803.7 Program accessibility: Existing facilities. 
1803.8 Program accessibility: New construction and alterations. 
1803.9 Employment. 
1803.10 Communications. 
1803.11 Compliance procedures. 

Authority: 29 U.S.C. 794. 

@ 1803.1 Purpose. 

This part effectuates section 119 of the Rehabilitation, Comprehensive 
Servicee, and Developmental Disabilities Amendments of 1978, which amended 
section 504 of the Rehabilitation Act of 1973 to prohibit discrimination on 
the basis of handicap in programs or activities conducted by executive 
agencies . 

@ 1803.2 Application. 

This part applies to all programs or activities conducted by the Foundation, 
except for programs or activities conducted outside the United States that do 
not involve individual(8) with handicaps in the United States. 

@ 1803.3 Definitions. 

For purposes of this part, the term -- 
"Assistant Attorney General" means the Assistant Attorney General, Civil 

Rights Division, United States Department of Justice. 

"Auxiliary aids" means services or devices that enable persons with impaired 
sensory, manual, or speaking skills to have an equal opportunity to participate 
in and enjoy the benefits of programs or activities conducted by the Foundation. 

"Complete complaint" means a written statement containing: (1) Date and 
nature of the alleged violation of section 504; (2) the complainant's name and 
address; and (3) the signature of the complainant or of someone authorized to 
act on his or her behalf. Complaints filed on behalf of classes or third parties 
shall describe or identify, by name if possible, the alleged victims of 
discrimination. 

"Executive Secretary" means the Executive Secretary of the Harry S. Truman 
Scholarship Foundation. 

"Facility1* means all or any portion of buildings, structures, equipment, 
roads, walks, parking lots, rolling stock or other conveyances, or other real or 
personal property. 

"Foundation" means the Harry S. Truman Scholarship Foundation. 

"General Counselw means the General Counsel of the Harry S. Truman 
Scholarship Foundation. 

"Individual with handicaps" means any person who has a physical or mental 
impairment that substantially limits one or more major life activities, has a 
record of such an impairment, or is regarded as having such an impairment. As 



used in this definition, the phrase: 

(1) "Physical or mental impairment" includes -- 
(i) Any physiological disorder or condition, cosmetic disfigurement, or 

anatomical loss affecting one or more of the following body systems: 
neurological; musculoskeletal; special sense organs; respiratory, including 
speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological disorder, such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. The term "physical or mental impairment" includes, but is not 
limited to, such diseases and conditions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional 
illness, and drug addiction and alcoholism. 

(2) "Major life activities" includes functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "Has a record of such an impairment" means has a history of, or has been 
classified as having, a mental or physical impairment that substantially limits 
one or more major life activities. 

(4) "Is regarded as having an impairment" means -- 
(i) Has a physical or mental impairment that does not substantially limit 

major life activities but is treated by the Foundation as constituting such a 
limitat ion; 

(ii) Has a physical or mental impairment that substantially limits major life 
activitiee only as a result of the attitudes of others toward such impairment; 
or 

(iii) Has none of the impairments defined in subparagraph (1) of this 
definition, but is treated by the Foundation as having such an impairment. 

"Qualified individual with handicaps" means an individual with handicaps 

who meets the essential eligibility requirements for participation in, or 
receipt of benefits from, any Foundation program or activity. For purposes of 
employment, "qualified individual with handicaps" means "qualified 
handicapped person" as defined in 29 CFR 1613.702(f), which is made applicable 

to this part by @ 1803.10. 

"Section 504" means section 504 of the Rehabilitation Act of 1973, Pub. 
L. 93-112, 87 Stat. 394, 29 U.S.C. 794, as amended by the Rehabilitation Act 
Amendments of 1974, Pub. L. 93-516, 88 Stat. 1617; the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978, Pub. 
L. 95-602, 92 Stat. 2955; and by the Rehabilitation Act amendments of 1986, 
Pub. L. 99-506, 100 Stat. 1810. As used in this part, section 504 applies only 
to programs or activities conducted by the Foundation and not to federally 
aeeisted programs. 

e 1803.4 Self-evaluation. 

(a) The Foundation shall, within one year of the effective date of this part, 
evaluate, with the assistance of interested persons, including individuals with 
handicaps or organizations representing individuals with handicaps, its 
current policies and practices, and the effects thereof, that do not or may not 
meet the requirements of this part, and, to the extent modification of any such 
policies and practices is required, the Foundation shall proceed to make the 



necessary modification. 

(b) The Foundation shall, for at least three years following completion of 
the evaluation required under paragraph (a) of this section, maintain on file 
and make available for public inspection -- 

(1) A description of areas examined and any problems identified; and 

(2) A description of any modifications made. 

@ 1803.5 Notice. 

The Foundation shall make available to employees, applicants, participants, 
beneficiaries, and other interested persons such information regarding the 
provisions of this part and its applicability to the programs or activities 
conducted by the Foundation as the Executive Secretary finds necessary to 
apprise such persons of the protections against discrimination assured them by 
section 504 and this regulation. 

@ 1803.6 General prohibitions against discrimination. 

(a) No qualified individual with handicaps shall, on the basis of 
handicap, be excluded from participation in, be denied the benefits of, or 
otherwise be subjected to discrimination under any program or activity subject 
to this part. 

(b) The Foundation may not, either directly or through arrangements with 
others, on the basis of handicap -- 

(1) Discriminate against a qualified individual with handicaps in the award 
or renewal of scholarships, through selection criteria or otherwise; 

(2) Deny a qualified individual with handicaps the opportunity to 
participate as a member of boards or panels used to screen scholarship 
applicants; 

(3) Deny a qualified individual with handicaps the opportunity to 
participate as a member of planning or advisory boards; or 

( 4 )  Otherwise subject a qualified individual with handicaps to 
discrimination. 

(c) The Foundation may not, either directly or through arrangements with 
others, utilize criteria or methods of administration the purpose or effect of 
which would -- 

(1) Subject qualified individuals with handicaps to discrimination on the 
basis of handicap; or 

(2) Defeat or substantially impair accomplishment of the objectives of a 
program or activity with respect to individuals with handicaps. 

(d) The Foundation shall administer programs and activities in the most 
feasibly integrated setting appropriate to the needs of qualified individuals 
with handicaps. 

@ 1803.7 Program accessibility: Existing facilities. 

(a) The Foundation shall operate each program or activity so that the program 
or activity, when viewed in its entirety, is readily accessible to and usable by 
individuals with handicaps. This paragraph does not necessarily require the 
Foundation to make each of its existing facilities accessible to and usable by 
individuals with handicaps, but no qualified individual with handicaps shall 
be denied the benefit of, be excluded from participation in, or otherwise be 



subjected to discrimination under any of the Foundation's programs and 
activities because any of the Foundation's facilities are inaccessible to or 
unusable by individuals with handicaps. 

(b) When the Foundation uses facilities leased or otherwise provided by the 
General Services Administration (GSA), it shall request GSA to make any 
structural changes that the Foundation determines are required to provide 
necessary accessibility for individuals with handicaps, and shall inform that 
agency of any complaints regarding accessibility by individuals with 
handicaps. 

(c) The Foundation periodically uses meeting rooms or similar facilities made 
available by non-federal entities. In any instances in which such temporarily 
used facilities are not readily accessible to qualified individuals with 
handicaps, the Foundation shall make alternative arrangements so that such 

qualified individuals with handicaps can participate fully in the Foundation's 
activity . 

(d) This section does not require the Foundation to take any action that it 
can demonstrate would result in a fundamental alteration in the nature of a 
program or activity or in undue financial and administration burdens. In those 
circumstances where Foundation personnel believe that the proposed action would 
fundamentally alter a program or activity or would result in undue financial and 
administrative burdens, the Foundation has the burden of provingthat compliance 
with paragraph (a) of this section would result in such alteration or burdens. 
The decieion that compliance would result in such alteration or burdens must be 
made by the Executive Secretary after considering all agency resources available 
for use in the funding and operation of the conducted program or activity, and 
must be accompanied by a written statement of the reasons for reaching that 
conclusion. If an action required to comply with this section would result in 
such an alteration or such burdens, the Foundation shall take other action not 
resulting in such an alteration or such burdens, but would nevertheless ensure 
that, to the maximum extent possible, individuals with handicaps receive the 
benefits and services of the programs or activities. 

e 1803.8 Program accessibility: New construction and alterations. 

Each building or part of a building that is constructed or altered by, on 
behalf of, or for the use of the Foundation shall be designed, constructed, or 
altered so as to be readily accessible to and usable by individuals with 
handicaps. The definitions, requirements, and standards of the Architectural 

Barriers Act (42 U.S.C. 4151-4157), as established in 41 CFR 101-19.600 to 
101-19.607, apply to buildings covered by this section. 

e 1803.9 Employment. 

No qualified individual with handicaps shall, on the basis of handicap, 
be subjected to discrimination in employment under any program or activity 
conducted by the Foundation. The definitions, requirements and procedures of @ 
501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), as established by the 
Equal Employment Opportunity Commission in 29 CFR Part 1613, shall apply to 
employment in federally conducted programs or activities. 

e 1803.10 Communications. 

(a) The Foundation shall take appropriate steps to assure that interested 
persons, including persons with impaired vision or hearing, can effectively 
communicate with the Foundation and obtain information as to the existence and 
availability of the Foundation's programs and activities. 

(1) The Foundation shall furnish appropriate auxiliary aids where necessary 
to afford an individual with handicaps an equal opportunity to participate in 
the scholarship interview process or other programs or activities conducted by 
the Foundation. 



(i) In determining what type of auxiliary aid is necessary, the Foundation 
shall give primary consideration to the requests of the individual with 
handicaps. 

(ii) The Foundation need not provide individually prescribed devices or other 
devices of a personal nature. 

(2) When the Foundation communicates with applicants and beneficiaries by 
telephone, the Foundation shall use, for persons with impaired hearing, a 
telecommunication device for deaf persons or equally effective telecommunication 
device. 

(b) The Foundation shall take appropriate steps to provide individuals with 
handicaps with information regarding their @ 504 rights under the 

Foundation's programs or activities. 

(c) This section does not require the Foundation to take any action that it 
can demonstrate would result in a fundamental alteration in the nature of a 
program or activity or in undue financial and administrative burdens. In those 
circumetances where Foundation personnel believe that the proposed action would 
fundamentally alter a program or activity or would result in undue financial and 
administrative burdens, the Foundation has the burden of provingthat compliance 
with paragraphs (a) and (b) of this section would result in such alteration or 
burdens. The decision that compliance would result in such alteration or burdens 
must be made by the Executive Secretary after considering all Foundation 
resources available for use in the funding and operation of a conducted program 
or activity, and must be accompanied by a written statement of the reasons for 
reaching that conclusion. If an action required to comply with this section 
would result in such an alteration or such burdens, the Foundation shall take 
other action not resulting in such an alteration or such burdens, but would 
nevertheless ensure that, to the maximum extent possible, individuals with 
handicaps receive the benefits and services of the programs or activities. 

e 1803.11 Compliance procedures. 

(a) Except as provided in paragraph (b) of this section, this section applies 
to all allegations of discrimination on the basis of handicap in programs or 
activities conducted by the Foundation. 

(b) The Foundation shall process complaints alleging violations of @ 504 
with respect to employment according to the procedures established by the Equal 
Employment Opportunity Commission in 29 CFR Part 1613 pursuant to @ 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 791). 

(c) Responsibility for implementation and operation of this section shall be 
vested in the Executive Secretary. 

(d) The Foundation shall accept and investigate all complete complaints for 
which it has jurisdiction. All complete complaints must be filed within 180 days 
of the alleged act of discrimination. The Foundation may extend this time period 
for good cause. 

(e) If the Foundation receives a complaint over which it does not have 
jurisdiction, it shall promptly notify the complainant and shall make reasonable 
efforts to refer the complaint to the appropriate government entity. 

(f) The Foundation shall notify the Architectural and Transportation Barriers 
Compliance Board upon receipt of any complaint alleging that a building or 
facility that is used by the Foundation that is subject to the Architectural 
Barriers Act of 1968, as amended (42 U.S.C. 4151-4157), is not readily 
accessible to and usable by individuals with handicaps. 

(g) The Foundation shall notify the complainant of the results of the 
investigation within 90 days of the receipt of a complete complaint over which 



it has jurisdiction. Notification must be in a letter, and must include -- 
(1) Findings of fact and conclusions of law; 
(2) A description of a remedy for each violation discovered; and 
(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and conclusions of law or remedies must 
be filed by the complainant within 90 days of receipt from the agency of the 
letter required by paragraph (f) of this section. The Foundation may extend this 
time for good cause. 

(i) Timely appeals shall be accepted and processed by the General Counsel. 

( j) The Foundation shall notify the complainant of the results of the appeal 
within 90 days of the receipt of the request. If the Foundation determines that 
it needs additional information from the complainant, it shall have 90 days from 
the date it receives the additional information to make its determination on the 
appeal. 

(k) The time Limits cited in paragraphs (g) and (h) of this section may be 
extended with the permission of the Assistant Attorney General. 

(1) The Foundation may delegate its authority for conducting complaint 
investigations to other federal agencies, but may not delegate to another agency 
the authority for making the final determination. 

Malcolm C. McCormack, Executive Secretary. 

Dated: January 19, 1989. 

[FR Doc. 89-2119 Filed 1-30-89; 8:45 am] 
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DEPARTMENT OF JUSTICE 
Attorney General 

AGENCY: Department of Justice. 

28 CFR, Part 0 
Delegation of the Attorney General's Authority Under 

Executive Order No. 12250 

[Order No. 944-811 

June 3, 1981 

ACTION: Final rule. 

SUMMARY: This order delegates to the Assistant Attorney General in charge of the 
Civil Rights Division authority to implement Executive Order No. 12250 
("Leadership and Coordination of Nondiscrimination Laws"). The effect of this 
delegation is to reassign to the Assistant Attorney General for Civil Rights 
most of the responsibilities and duties assigned to the Attorney General by 
Executive Order No. 12250. This is being done to provide effective and efficient 
management and oversight of the Department's coordination responsibilities. 

EFFECTIVE DATE: May 21, 1981. 

FOR FURTHER INFORMATION CONTACT: Stewart B. Oneglia, Chief, Coordination and 
Review Section, Civil Rights Division, Department of Justice, Washington, D.C. 
20530 (202/724-6757). 

TEXT: SUPPLEMENTARY INFORMATION: This order deals with agency management. It is 
not required to be and has not been published in proposed form for comment under 
5 U.S.C. 553(b). It is not a rule within the meaning of or subject to the 
Regulatory Flexibility Act, 5 U.S.C. 601 et seq. Likewise, it is not a rule 
within the meaning of or subject to Executive Order No. 12291 ("Federal 
Regulation"). 

Accordingly, by virtue of the authority vested in me as Attorney General by 
5 U.S.C. 301, 28 U.S.C. 510, and Executive Order No. 12250, it is hereby ordered 
as follows: 

1. Section 0.51 of Title 28, Code of Federal Regulations is revised to read 
as follows: 

PART 0 -- ORGANIZATION OF THE DEPARTMENT OF JUSTICE 

@ 0.51 Leadership and coordination of nondiscrimination laws. 

(a) The Assistant Attorney General in charge of the Civil Rights Division 
shall, except as reserved herein, exercise the authority vested in and perform 
the functions assigned to the Attorney General by Executive Order No. 12250 
("Leadership and Coordination of Nondiscrimination Laws"). This delegation does 
not include the function, vested in the Attorney General by @ @  1-101 and 1-102 
of the Executive order, of approving agency rules, regulations, and orders of 
general applicability issued under the Civil Rights Act of 1964 and @ 902 of the 
Education Amendments of 1972. Likewise, this delegation does not include the 
authority to issue those regulations under @ 1-303 of the Executive order which 
are required, by @ 0.180 of this Part, to be issued by the Attorney General. 

(b) Under paragraph (a) of this section, the Assistant Attorney General in 
charge of the Civil Rights Division shall be responsible for coordinating the 
implementation and enforcement by Executive agencies of the nondiscrimination 
provisions of the following laws: 



(1) Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq. ) .  

(2) Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 et seq. ) .  

(3) Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 
794) . 
(4) Any other provision of Federal Statutory law which provides, in whole or 

in part, that no person in the United States shall, on the ground of race, 
color, national origin, handicap, religion, or sex, be excluded from 
participation in, be denied the benefits of, or be subject to discrimination 
under any program or activity receiving Federal financial assistance. 

2. A new paragraph (i) is added to 28 CFR 0.50 to read as follows: 

@ 0.50  General functions. 

(i) Upon request, assisting, as appropriate, the Commission on Civil Rights 
or other similar Federal bodies in carrying out research and formulating 
recommendations. 

Dated: May 21, 1981. 

William French Smith, Attorney General. 

[FR Doc. 81-16457 Filed 6-2-81; 8:45 am] 



DEPARTMENT OF JUSTICE 
AGENCY: Department of Justice. 

28 CFR Part 42 
Enforcement of Nondiscrimination on the Basis of Handicap 
in Department of Justice Federally Assisted Programs or 

Activities 

[Atty. Gen. Order No. 1249-881 

February 4, 1988 

ACTION: Final rule. 

SUMMARY: This regulation amends the regulation issued by the Department of 
Justice for enforcement of section 504 of the Rehabilitation Act of 1973, as 
amended, in federally assisted programs or activities to include a 
cross-reference to the Uniform Federal Accessibility Standards (UFAS). Because 
some facilities subject to new construction or alteration requirements under 
section 504 are also subject to the Architectural Barriers Act, governmentwide 
reference to UFAS will diminish the possibility that recipients of Federal 
financial assistance would face conflicting enforcement standards. In addition, 
reference to UFAS by all Federal funding agencies will reduce potential 
conflicts when a building is subject to the section 504 regulations of more 
than one Federal agency. 

EFFECTIVE DATE: March 7, 1988. 

ADDRESS: Comments received on the Notice of Proposed Rulemaking will be 
available for public inspection in Room 854 of the HOLC Building, 320 First 
Street NW., Washington DC, from 9:00 a.m. to 5:00 p.m., Monday through Friday 
except legal holidays until April 4, 1988. Copies of this final rule are 
available on tape for persons with impaired vision. They may be obtained at the 
above address. 

FOR FURTHER INFORMATION CONTACT: Irene Bowen, Supervisory Attorney, Community 
Services Unit, Coordination and Review Section, Civil Rights Division, U.S. 
Department of Justice, Washington, DC 20530; (202) 724-2245 [voice or TDD]; or 
Merrily F. Raffa, Attorney, Coordination and Review Section, Civil Rights 
Division, U.S. Department of Justice, Washington, DC 20530; (202) 724-2216 
[voice] or 724-7678 [TDD]. These are not toll free numbers. 

TEXT: SUPPLEMENTARY INFORMATION: On March 27, 1987 (52 FR 9885), the Department 
of Justice published a Notice of Proposed Rulemaking (NPRM) that would amend 
the regulation issued by the Department for enforcement of section 504 of the 
Rehabilitation Act of 1973, as amended, in federally assisted programs or 
activities to include a cross-reference to UFAS. The Department received five 
comments in response to the NPRM. Three comments came from State organizations 
representing individuals with handicaps, and two came from other such 
organizations. Each comment was read and carefully considered in developingthis 
final rule. The final rule is identical to the NPRM except for substitution of 
the term "persons with physical handicaps" for "physically handicapped 
persons" in @ 42.522(b) (2). The revision was made to be consistent with section 
103(d) of the Rehabilitation Act Amendments of 1986, which changed the 
statutory term " handicapped individual1' to "individual with handicaps. " 

Backaround 

Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 
794) , provides that No otherwise qualified individual with handicaps in the 

United States * * * shall, solely by reason of his handicap, be excluded from 
the participation in, be denied the benefits of, or be subjected to 



discrimination under any program or activity receiving Federal financial 
assistance * * *. 
The existing Department of Justice section 504 regulation for federally 
assisted programs requires that new construction be designed and built to be 
accessible and that alterations of facilities be made in an accessible manner. 
It states that new construction or alteration accomplished in accordance with 
the "American National Standard Specifications for Making Buildings and 
Facilities Accessible to, and Usable by, the Physically Handicapped, " 
published by the American National Standards Institute, Inc. (ANSI A117.1-1961 
(R1971), meets the requirements of section 504. The revision set forth in this 
document will reference UFAS in place of the current standard. 

On August 7, 1984, UFAS was issued by the four agencies establishing 
standards under the Architectural Barriers Act (49 FR 31528) (see discussion 
infra). This Department, as the agency responsible under Executive Order 12250 
for coordinating the enforcement of section 504, has recommended that agencies 
amend their section 504 regulations for federally assisted programs or 
activities to establish that, with respect to new construction and alterations, 
compliance with UFAS shall be deemed to be compliance with section 504. 
Because some facilities subject to new construction or alteration requirements 
under section 504 are also subject to the Architectural Barriers Act, 
governmentwide reference to UFAS will diminish the possibility that recipients 
of Federal financial assistance would face conflicting enforcement standards. In 
addition, reference to UFAS by all Federal funding agencies will reduce 
potential conflicts when a building is subject to the section 504 regulations 
of more than one Federal agency. 

Backaround of Accessibility Standards 

The Architectural Barriers Act of 1968, 42 U.S.C. 4151-4157, requires certain 
Federal and federally funded buildings to be designed, constructed, and altered 
in accordance with accessibility standards. It also designates four agencies 
(the General Services Administration, the Departments of Defense and of Housing 
and Urban Development, and the U.S. Postal Service) to prescribe the 
accessibility standards. Section 502 of the Rehabilitation Act of 1973 
established the Architectural and Transportation Barriers Compliance Board 
(ATBCB). In 1978 the Rehabilitation Act was amended to require the ATBCB, 
inter alia, to issue minimum guidelines and requirements for the standards to be 
issued by the four standard-setting agencies. The minimum guidelines were 
published on August 4, 1982 (47 FR 33862), and are codified at 36 CFR Part 1190. 
n 1 

n 1 The ATBCB Office of Technical Services is available to provide technical 
assistance to recipients upon request relating to the elimination of 
architectural barriers. Its address is: U.S. ATBCB, Office of Technical 
Services, 330 C Street SW., Washington, DC 20201. The telephone number is 
(202) 472-2700 [voice/TDD]. This is not a toll free number. 

On August 7, 1984, the four standard-setting agencies issued the Uniform 
Federal Accessibility Standards as an effort to minimize the differences among 
the four agencies' Barriers Act standards, and among those standards and 
accessibility standards used by the private sector. The General Services 
Administration (GSA) and Department of Housing and Urban Development (HUD) have 
incorporated UFAS into their Barriers Act regulations (see 41 CFR Subpart 
101-19.6 (GSA) and 24 CFR Part 40 (HUD)). In order to ensure uniformity, UFAS 
was designed to be consistent with the scoping and technical provisions of the 
ATBCB's minimum guidelines and requirements, as well as with the technical 
provisions of ANSI A117.1-1980, published by the American National Standards 
Institute (ANSI). (The 1980 ANSI standard contains few scoping provisions.) ANSI 
is a private, national organization that publishes recommended standards on a 
wide variety of subjects. ANSI's original accessibility standard, ANSI A117.1, 
"Specifications for Making Buildings and Facilities Accessible to, and Usable 
by, Physically Handicapped People," was published in 1961 and reaffirmed in 



1971. The current edition, issued in 1986, is ANSI A117.1-1986. The 1961, 1980, 
and 1986 ANSI standards are frequently used in private practice and by State and 
local governments. 

This regulation amends the current regulation implementing section 504 in 
programs or activities receiving Federal financial assistance from the 
Department of Justice to refer to UFAS. 

This Department has determined that it will not require the use of UFAS, or 
any other standard, as the sole means by which recipients can achieve compliance 
with the requirement that new construction and alterations be accessible. To do 
so would unnecessarily restrict recipients' ability to design for particular 
circumstances. In addition, it might create conflicts with State or local 
accessibility requirements that may also apply to recipients' buildings and that 
are intended to achieve ready access and use. It is expected that in some 
instances recipients will be able to satisfy the section 504 new construction 
and alteration requirements by following applicable State or local codes, and 
vice versa. 

Effect of Amendment 

The amendment does not affect the current section 504 requirement that new 
facilities be designed and constructed to be readily accessible to and usable by 
persons with handicaps and that alterations be accessible to the maximum 
extent feasible. It merely provides that compliance with UFAS with respect to 
buildings (as opposed to "facilities," a broader term that encompasses buildings 
as well as other types of property) shall be deemed compliance with these 
requirements with respect to those buildings. Thus, for example, an alteration 
is accessible "to the maximum extent feasible" if it is done in accordance with 
UFAS. It should be noted that UFAS contains special requirements for alterations 
where meeting the general standards would be impracticable or infeasible (see, 
e.g., UFAS sections 4.1.6(l)(b), 4.1.6(3), 4.1.6(4), and 4.1.7). 

The amendment also includes language providing that departures from 
particular UFAS technical and scoping requirements are permitted so long as the 
alternative methods used will provide substantially equivalent or greater access 
to and utilization of the building. Allowing these departures from UFAS will 
provide recipients with necessary flexibility to design for special 
circumstances and will facilitate the application of new technologies that are 
not specified in UFAS. As explained under "Background of Accessibility 
Standards," it is anticipated that compliance with some provisions of applicable 
State and local accessibility requirements will provide "substantially 
equivalent" access. In some circumstances, recipients may choose to use methods 
specified in model building codes or other State or local codes that are not 
necessarily applicable to their buildings but that achieve substantially 
equivalent access. 

The amendment requires that the alternative methods provide "substantially" 
equivalent or greater access, in order to clarify that the alternative access 
need not be precisely equivalent to that afforded by UFAS. Application of the 
"substantially equivalent access" language will depend on the nature, location, 
and intended use of a particular building. Generally, alternative methods will 
satisfy the requirement if in material respects the access is substantially 
equivalent to that which would be provided by UFAS in such respects as safety, 
convenience, and independence of movement. For example, it would be permissible 
to depart from the technical requirement of UFAS section 4.10.9 that the inside 
dimensions of an elevator car be at least 68 inches or 80 inches (depending on 
the location of the door) on the door opening side, by 54 inches, if the clear 
floor area and the configuration of the car permits wheelchair users to enter 
the car, make a 260 turn, maneuver within reach of controls, and exit from the 
car. This departure is permissible because it results in access that is safe, 
convenient, and independent, and therefore substantially equivalent to that 
provided by UFAS. 



With respect to UFAS scoping requirements, it would be permissible in some 
circumstances to depart from the UFAS new construction requirement of one 
accessible principal entrance at each grade floor level of a building (see UFAS 
section 4.1.2(8)), if safe, convenient, and independent access is provided to 
each level of the new facility by a wheelchair user from an accessible principal 
entrance. This departure would not be permissible if it required an individual 
with handicaps to travel an extremely long distance to reach the spaces served 
by the inaccessible entrances or otherwise provided access that was 
substantially less convenient than that which would be provided by UFAS. 

It would not be permissible for a recipient to depart from UFAS' requirement 
that, in new construction of a long-term care facility, at least 50% of all 
patient bedrooms be accessible (see UFAS section 4.1.4(9)(b)), by using large 
accessible wards that make it possible for 50% of all beds in the facility to be 
accessible to individuals with handicaps. The result is that the population of 
individuals with handicaps in the facility will be concentrated in large 
wards, while able-bodied persons will be concentrated in smaller, more private 
rooms. Because convenience for persons with handicaps is therefore compromised 
to such a great extent, the degree of accessibility provided to persons with 
handicaps is not substantially equivalent to that intended to be afforded by 

UFAS . 
For correctional facilities, including jails, prisons, reformatories, and 

other detention facilities, UFAS requires that five percent of all residential 
units, or at least one unit (whichever is greater), be accessible. However, all 
areas of common use or visitor use, and areas in which persons with physical 
handicaps may be employed, must be accessible (see UFAS section 4.1(9)(c)). 

It should be noted that the amendment does not require that existing 
buildings leased by recipients meet the standards for new construction and 
alteration. Rather, it continues the current Federal practice under section 
504 of treating newly leased buildings as subject to the program accessibility 

standard for existing facilities. 

Buildings under design on the effective date of this amendment will be 
governed by the amendment if the date that bids were invited falls after the 
effective date. This interpretation is consistent with the General Services 
Administration's Architectural Barriers Act regulation incorporating UFAS, at 41 
CFR Subpart 101-19.6. 

The revision includes language modifying the effect of UFAS section 
4.1.6(l)(g), which provides an exception to UFAS 4.1.6, Accessible buildings: 
alterations. Section 4.1.6(l)(g) of UFAS etatesthat "mechanical rooms and other 
spaces which normally are not frequented by the public or employees of the 
building or facility or which by nature of their use are not required by the 
Architectural Barriers Act to be accessible are excepted from the requirements 
of 4.1.6." Particularly after the development of specific UFAS provisions for 
housing alterations and additions, UFAS section 4.1.6(1)(g) could be read to 
exempt alterations to privately owned residential housing, which is not covered 
by the Architectural Barriers Act unless leased by the Federal Government for 
subsidized housing programs. This exception, however, is not appropriate under 
section 504, which protects beneficiaries of housing provided as part of a 
federally assisted program. Consequently, the proposed amendment provides that, 
for purposes of this section, section 4.1.6(l)(g) of UFAS shall be interpreted 
to exempt from the requirements of UFAS only spaces that, because of their 
intended use, will not require accessibility to the public or beneficiaries, or 
residents or employees with handicaps. 

The revision also provides that whether or not the recipient opts to follow 
UFAS in satisfaction of the ready access requirement, the recipient is not 
required to make building alterations that have little likelihood of being 
accomplished without removing or altering a load-bearing structural member. This 
provision does not relieve recipients of their obligation under the current 
regulation to ensure program accessibility. 



This document is an adaptation of a prototype prepared by this Department 
under Executive Order 12250 (45 FR 72995, 3 CFR, 1980 Comp., p. 298). 

The Architectural and Transportation Barriers Compliance Board has been 
consulted in the development of this document in accordance with 28 CFR 41.7. 

This regulation is not a major rule within the meaning of Executive Order 
12291 46 FR 13193, 3 CFR, 1981 Comp., p. 127) because it imposes no new 
requirements. Therefore, a regulatory impact analysis has not been prepared. 

This regulation does not have an impact on small entities and, therefore, is 
not subject to the Regulatory Flexibility Act (5 U.S.C. 601-612). 

List of Subjects in 28 CFR Part 42 

Blind, Buildings, Civil rights, Employment, Equal employment opportunity, 
Grant programs, Handicapped, Loan programs. 

For the reasons stated in the preamble, Part 42 of title 28 of the Code of 
Federal Regulations is amended as follows: 

PART 42 -- NONDISCRIMINATION; POLICIES AND PROCEDURES 
1. The authority citation for Subpart G of Part 42 is revised to read as 

follows : 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; 29 U.S.C. 706, 794; E.O. 
12250. 

2. In @ 42.522, paragraph (b) is revised to read aa follows: 

@ 42.522 New construction. 

(b) Conformance with Uniform Federal Accessibility Standards. (1) Effective 
as of March 7, 1988, design, construction, or alteration of buildings in 
conformance with sections 3-8 of the Uniform Federal Accessibility Standards 
(UFAS) (Appendix A to 41 CFR Subpart 101-19.6) shall be deemed to comply with 
the requirements of this section with respect to those buildings. Departures 
from particular technical and scoping requirements of UFAS by the use of other 
methods are permitted where substantially equivalent or greater access to and 
usability of the building is provided. 

(2) For purposes of this section, section 4.1.6(l)(g) of UFAS shall be 
interpreted to exempt from the requirements of UFAS only mechanical rooms and 
other spaces that, because of their intended use, will not require accessibility 
to the public or beneficiaries or result in the employment or residence therein 
of persons with physical handicaps. 

(3) This section does not require recipients to make building alterations 
that have little likelihood of being accomplished without removing or altering 
a load-bearing structural member. 

Edwin Meese 111, Attorney General. 

January 27, 1988. 
[FR Doc. 88-2262 Filed 2-3-88; 8:45 am] 



DEPARTMENT OF JUSTICE 
AGENCY: Department of Justice. 

August 29, 1988 

Enforcement of Nondiscrimination on the Basis of Handicap in Programs or 
Activities Conducted by the Department of Justice 

ACTION: Notice of availability of draft Transition Plan and Self-Evaluation and 
request for comments. 

SUMMARY: The Department of Justice is announcingthe availability of its draft 
Transition Plan and Self-Evaluation for implementation of its regulation 
prohibiting discrimination on the basis of handicap in its federally 
conducted programs and activities (28 CFR Part 39). The draft describes the 
Department's review of its policies, practices, and facilities and their effects 
on individuals with handicaps involved in Department of Justice programs and 
activities, and the steps the Department has taken or is taking to ensure that 
no qualified individual with handicaps is excluded from participation in, 
denied the benefits of, or otherwise subjected to discrimination under any 
such program or activity. The purpose of this notice is to provide an 
opportunity for interested persons, including individuals with handicaps, and 
organizations representing individuals with handicaps, to participate in the 
self-evaluation process and the development of the transition plan by reviewing 
the Department's draft Transition Plan and Self-Evaluation and submitting oral 
and written comments. 

DATE: To be assured of consideration, comments must be received on or before 
October 28, 1988. 

ADDRESSES: Comments should be sent to the Coordination and Review Section, Civil 
Rights Division, U.S. Department of Justice, P.O. Box 66118, Washington, DC 
20035-6118. The draft Transition Plan and Self-Evaluation is available for 
public inspection at the Coordination and Review Section, Civil Rights Division, 
Department of Justice, 320 First Street, NW., Room 854, Washington, DC 20530. 
Persons who need assistance to review the document will be provided with 
appropriate aids such as readers, print magnifiers, or audio tape players. A 
limited number of copies of the document are available. The document is 
available in regular and large print, on computer disc, and on audio tape. 
Copies may be obtained from the Coordination and Review Section. 

FOR FURTHER INFORMATION CONTACT: Bert Keys, Coordination and Review Section. 
(202) 724-2218 (Voice) or (202) 724-7678 (TDD). (These are not toll free 
numbers. ) 

TEXT: SUPPLEMENTARY INFORMATION: Section504 of the Rehabilitation Act of 1973, 
29 U.S.C. 794, which prohibits discrimination on the basis of handicap in 
federally assisted programs and activities, was amended in1978 to extend its 
coverage to programs and activities conducted by Federal Executive agencies, 
including the Department of Justice. The Department's regulation implementing 
section504 for its federally conducted program is codified at 28 CFR Part 39. 
Section39.110 of that rule requires the Department to evaluate its current 
policies and practices for compliance with section504. Additionally, 
section39.150 prescribes that, in the event that structural changes are 
necessary to make the Department's programs accessible to individuals with 
handicaps, the Department shall develop a plan setting forth the steps 

necessary to complete these changes. The Department has combined the 
self-evaluation process with the development of atransition plan. This document 
is the result of an examination of the Department's facilities and the 
policies and practices by which the Department's programs are operated. Various 
components of the Department have identified those obstacles that might hinder 
the effective participation of individuals with handicaps in the Department's 



programs and have either begun or already completed the process by which these 
potential obstacles are to be eliminated. The draft Transition Plan and 
Self-Evaluation thus sets forth the results of this examination and outlines the 
actions that the Department has taken and intends to take over the next several 
years. 

The Department actively solicits specific, concrete public comment to help 
resolve issues that have been noted or to identify new issues. In particular, 
the public is invited to comment on how the Department can best ensure access to 
its programs by using telecommunication devices for deaf persons (TDD's). Also, 
because of the very large number of facilities (over 1,500) used by the 
Department throughout the United States, including its territories and 
possessions, the Department seeks any specific information the public may have 
regarding accessibility in facilities used by the Department. This information 
will help the Department in taking the necessary steps to improve accessibility. 

Although the Department's employment program is subject to section504 under 
@ 39.140 of the final rule, the Department has not included employment 
practices as part of the self-evaluation process. The Department is subject to 
the requirements and procedures of section501 of the Rehabilitation Act of 
1973, as amended. Section501 requires the Department to take affirmative action 
to hire and advance in employment qualified individuals with handicaps. The 
Equal Employment Opportunity Commission (EEOC) has established detailed 
regulations to implement section501 at 29 CFR Part 1613. The EEOC's section501 
at 29 CFR Part 1613. The EEOC's section501 program includes affirmative action 
requirementsthat go beyondthe nondiscrimination requirements of section504. The 
Department believes that further review of its employment practices in this 
document is unnecessary in light of its compliance with its section501 
responsibilities. 

The draft Transition Plan and Self-Evaluation reflects the Department's 
internal organizational structure. Although it is generally true that the 
Justice Management Division (JMD) provides administrative and management 
support services to all of the Department's component agencies, the largest of 
the Department's components, (i.e., Bureau of Prisons, Marshals Service, 
Immigration and Naturalization Service, Drug Enforcement Administration, and 
Federal Bureau of Investigation) have their own management staff and function 
independently of JMD. These components will directly implement their respective 
portions of the transition plan. The smaller components within the Department do 
not have their own management staff. Thus, they conducted their self-evaluations 
with assistance from the Civil Rights Division and will implement their 
respective portions of the transition plan in conjunction with JMD. The 
components covered by this document include: 

-- The Federal Bureau of Prisons has almost 12,000 employees, a budget of 
650 million dollars and maintains 47 Federal correctional institutions with over 
40,000 inmates; 

-- The United States Marshals Service, consisting of 94 marshals with a 
support staff of 2,700, provides security assistance for Federal prisoners and 
interacts with the public in matters related to the judicial process; 

-- The Immigration and Naturalization Service has approximately 12,000 
employees, a budget of about 600 million dollars, and maintains a broad network 
of regional and district offices to enforce the immigration laws; 

-- The Executive Office for Immigration Review, which is entirely separate 
from the INS, includes the Board of Immigration Appeals, the Office of the Chief 
Immigration Judge, and 250 support staff; 

-- The Drug Enforcement Administration, which enforces the controlled 
substances laws in coordination with Federal, State, and local law enforcement 
authorities, has almost 5,000 employees and field offices in15 states and the 
District of Columbia; 



-- The Federal Bureau of Investigation has almost 23,000 employees, a budget 
of 1.5 billion dollars, and maintains 59 field divisions and over 400 auxiliary 
offices throughout the United States; 

-- The Justice Management Division oversees selected management operations 
and provides direct administrative services to the offices, boards, and 
divisions of the Department; 

-- The U.S. Parole Commission's 168 employees administer a parole system for 
Federal prisoners and develop Federal parole policy; 

-- The Office of the Pardon Attorney (OPA), in consultation with the 
Associate Attorney General, receives and reviews all petitions for Executive 
clemency, initiates the necessary investigations and prepares the recommendation 
of the Associate Attorney General to the President in connection with 
consideration of all forms of Executive clemency. OPA has ten employees; 

-- The Executive Office for U.S. Attorneys (EOUSA) provides general 
executive assistance and supervision to the 94 offices of the U.S. Attorneys 
which have 5,000 employees in over 150 offices throughout the United States. 
EOUSA also coordinates the relationship of other Department units with those 
off ices; 

-- The Executive Office for U.S. Trustees supervises the administration of 
all cases filed pursuant to the Bankruptcy Reform Act of 1978 with the offices 
of the United States Trustees. There are 88 offices of United States Trustees 
Executive Office and the Offices of the U.S. Trustees have a combined staff of 
almost 400 persons. 

-- The Office of Justice Programs provides financial and technical 
assistance to State and local governments and nongovernmental organizations for 
criminal justice system improvement programs; 

-- The Community Relations Service consists of ten regional offices 
throughout the United States that provide conciliation and mediation services to 
communities where disputes regarding discriminatory practices have arisen; 

-- The six legal divisions (Antitrust, Civil, Civil Rights, Criminal, Land 
and Natural Resources and Tax) have over 3,600 employees in Washington and in 
several field offices. These divisions conduct litigation on a wide variety of 
issues where the interests of the Federal Government are involved; 

-- The Foreign Claims Settlement Commission's employees determine claims of 
United States nationals for loss of property in specific foreign countries as a 
result of the nationalization or other taking of property by those governments; 

-- INTERPOL -- United States National Central Bureau functions as a central 
conduit providing communication between this country, other INTERPOL member 
countries, and the INTERPOL Headquarters; 

-- A variety of Executive level offices (Offices of the Attorney General, 
Office of the Deputy Attorney General, Office of the Associate Attorney General, 
Office of the Solicitor General, Office of Legal Counsel, Office of Legal 
Policy, Office of Intelligence Policy and Review, Office of Professional 
Responsibility, Office of Legislative and Intergovernmental Affairs, and the 
Office of Public Affairs) provide direct support to the top management officials 
of the Department. 

Wm. Bradford Reynolds, Assistant Attorney General, Civil Rights Division. 
[FR Doc. 88-19499 Filed 8-26-88; 8:45 am] 
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DEPARTMENT OF JUSTICE 
AGENCY: Department of Justice. 

28 CFR Part 39 
Enforcement of Nondiscrimination on the Basis of Handicap 

in Federally Conducted Programs 

[Order No. 1065-841 

September 11, 1984 

ACTION: Final rule. 

SUMMARY: This regulation requires that the Department of Justice operate all 
of its programs and activities so that qualified handicapped persons are not 
subjected to discrimination by the Department. It sets forth standards for 
what constitutes discrimination on the basis of mental or physical handicap, 
provides a definition for handicapped person and qualified handicapped 
person, and establishes a detailed complaint mechanism for resolving allegations 
of discrimination against the Department of Justice. This regulation is 
issued under the authority of section 504 of the Rehabilitation Act of 1973, 
as amended, which prohibits discrimination on the basis of handicap in 
programs or activities conducted by Federal executive agencies. 

EFFECTIVE DATE: October 11, 1984. 

ADDRESS: Comments received on the Notice of Proposed Rulemaking will remain 
available for public inspection in Room 854 of the HOLC Building, 320 First 
Street, NW., Washington, D.C. from 9:00 a.m. to 5:30 p.m. Monday through Friday, 
except for legal holidays until November 13, 1984. 

FOR FURTHER INFORMATION CONTACT: John L. Wodatch, Deputy Chief, Coordination and 
Review Section, Civil Rights Division, U.S. Department of Justice, Washington, 
D.C. 20530; (202) 724-2227 (Voice) or 724-7678 (TDD); or L. Irene Bowen, 
Supervisory Attorney, Handicap Unit, Coordination and Review Section, Civil 
Rights Division, U.S. Department of Justice, Washington, D.C. 20530; (202) 
724-2245 (Voice) or 724-7678 (TDD). These are not toll free numbers. 

TEXT: SUPPLEMENTARY INFORMATION: On December 16, 1983, the Department of 
Justice published a Notice of Proposed Rulemaking (NPRM) for the enforcement 
of section 504 of the Rehabilitation Act of 1973, as amended, which prohibits 
discrimination on the basis of handicap, as it applies to programs and 
activities conducted by the Department of Justice. 48 FR 55996. Shortly after 
the NPRM was published, the Department received a number of preliminary comments 
from handicapped individuals and from organizations representing handicapped 
individuals. The tone and nature of these comments indicated to the Department 
that some of the regulatory provisions of the NPRM were being misunderstood. As 
a result, the Department, on March 1, 1984, published a Supplementary Notice 
further explaining the NPRM and requesting comments on possible revisions to the 
original NPRM. 49 FR 7792. 

By April 16, 1984, close of the comment period, the Department received 1,194 
comments. Two hundred and six of these comments also addressed the supplemental 
notice. Over 90% of the comments that the Department received came from 
individuals (908), most frequently handicapped persons, and from organizations 
representing the interests of handicapped persons (180). The Department 
received comments from all fifty states, the District of Columbia, Puerto Rico, 
Canada, and Denmark. Most of the comments that the Department received were 
general in nature. The Department received 721 comments based on a form letter. 
This form letter, written before issuance of the Supplemental Notice, expressed 
dismay at the inclusion of the regulation's "undue financial and administrative 
burdens" language, asserted that the Department was imposing a lesser 



requirement on the Federal government than on recipients of Federal assistance, 
and requested that the regulation be withdrawn. This form letter did not contain 
any substantive or detailed analysis. In fact, only 55 of the 1,194 comments 
contained specific, detailed analysis of the Department's proposal. 

The Department read and analyzed each comment. Each comment was then 
subdivided according to one or more of over 90 issue categories. Because 
comments often addressed, even in general terms, more than one issue, the 1,194 
comments were translated into 4,256 issue-specific comments. The decisions that 
the Department made in response to these comments, however, were not made on the 
basis of the number of commenters addressing any one point but on a thorough 
consideration of the merits of the points of view expressed in the comments. 
Copies of the written comments will remain available for public inspection in 
Room 854 of the HOLC Building, 320 First Street, N.W., Washington, D.C. from 
9:00 a.m. to 5:30 p.m., Monday through Friday, except for legal holidays, until 
November 13, 1984. 

Section 504 requires that regulations that apply to the programs and 
activities of Federal executive agencies shall be submitted to the appropriate 
authorizing committees of Congress and that such regulations may take effect no 
earlier than the thirtieth day after they have been so submitted. The Department 
has today submitted this regulation to the Senate Committee on Labor and Human 
Resources and its Subcommittee on the Handicapped and the House Committee on 
Education and Labor and its Subcommittee on Select Education pursuant to the 
terms of section 504. The regulation will become effective on October 11, 
1984. 

This rule applies to all programs and activities conducted by the Department 
of Justice. Thus, this rule regulates the activities of over 30 separate 
subunits in the Department, including, for example, the Federal Bureau of 
Investigation, the Drug Enforcement Administration, the Immigration and 
Naturalization Service, the Bureau of Prisons, Federal Prison Industries, and 
the United States Attorneys. 

Backaround 

The purpose of this rule is to provide for the enforcement of section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , as it applies 
to programs and activities conducted by the Department of Justice (DOJ). As 
amended by the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978 (Sec. 119, Pub. L. 95-602, 92 Stat. 2982), 
section 504 of the Rehabilitation Act of 1973 states that: 

No otherwise qualified handicapped individual in the United States, . . . 
shall, solely by reason of his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any program 
or activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shall promulgate such regulations as may 
be necessary to carry out the amendments to this section made by the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 
1978. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of the Congress, and such regulation may take effect no 
earlier than the thirtieth day after the date on which such regulation is so 
submitted to such committees. 

(29 U.S.C. 794) (amendment italicized). 

The substantive nondiscrimination obligations of the agency, as set forth in 
this rule, are identical, for the most part, to those established by Federal 
regulations for programs or activities receiving Federal financial assistance. 
See 28 CFR Part 41 (section 504 coordination regulation for federally assisted 
programs). This general parallelism is in accord with the intent expressed by 
supporters of the 1978 amendment in floor debate, including its sponsor, Rep. 



James M. Jeffords, that the Federal government should have the same section 
504 obligations as recipients of Federal financial assistance. 124 Cong. Rec. 
13,901 (1978) (remarks of Rep. Jeffords) ; 124 Cong. Rec. E2668, E2670 (daily ed. 
May 17, 1984) id., 124 Cong. Rec. 13,897 (remarks of Rep. Brademas); id. at 
38,552 (remarks of Rep. Sarasin). 

Nine hundred and two comments that the Department received agreed that the 
obligations of section 504 for federally conducted programs should be 
identical to those developed by the Federal agencies over the past seven years 
for federally assisted programs. These commenters, however, objected to any 
language differences between the Department's proposed rule for federally 
conducted programs and the Department's section 504 coordination regulation 
for federally assisted programs (28 CFR Part 41). The commenters asserted that 
a number of language differences that the Department had proposed created less 
stringent standards for the Federal government than those applied to recipients 
of Federal assistance under section 504. They wrote that such a result could 
not be justified by Executive Order 12250, by the wording of the statute itself, 
nor by the legislative history of the 1978 amendments. 

The commenters appear to have misunderstood the basis for inclusion of the 
new language in the DOJ regulation. The changes in this regulation are based on 
the Supreme Court's decision in Southeastern Community College v. Davis, 442 
U.S. 397 (1979), and the subsequent circuit court decisions interpreting Davis 
and section 504. See Dopico v. Goldschmidt, 687 F.2d 644 (2d Cir. 1982); 
American Public Transit Association v. Lewis, 655 F.2d 1272 (D.C. Cir. 1981) 
(APTA); see also Rhode Island Handicapped Action Committee v. Rhode Island 
Public Transit Authority, 718 F.2d 490 (1st Cir. 1983). 

Some commenters questioned the use of Davis as justification for the 
inclusion of the new provisions in the federally conducted regulation. They 
noted that the Department had not included these changes when, subsequent to the 
Davis decision, it issued a regulation implementing section 504 in programs 
receiving Federal financial assistance from this Department. The Department's 
section 504 federally assisted regulation, however, was issued prior to the 
D.C. circuit's decision in APTA. In APTA, the Department had argued a position 
similar to that advocated by the commenters. Judge Abner Mikva's decision in 
APTA clearly rejected the Department's position in that case. Other circuit 
court decisions followed the APTA interpretation of Davis. Since these 
decisions, the Department has interpreted its section 504 regulation for 
federally assisted programs in a manner consistent with the language of this 
final rule. The Department believes that judicial interpretation of section 
504 compels it to incorporate the new language in the federally conducted 
regulation. 

Incorporation of these changes, therefore, makes this section 504 federally 
conducted regulation consistent with the Federal government's section 504 
federally assisted regulations. Because many of these federally assisted 
regulations were issued prior to the judicial interpretations of Davis and its 
progeny, their language does not reflect the interpretation of section 504 
provided by the Supreme Court and by the various circuit courts. Of course, 
these federally assisted regulations must be interpreted to reflect the holdings 
of the Federal judiciary. Hence the Department believes that there are no 
significant differences between this final rule for federally conducted 
programs and the Federal government's interpretation of section 504 
regulations for federally assisted programs. 

This regulation has been reviewed by the Equal Employment Opportunity 
Commission under Executive Order 12067 (43 FR 28967, 3 CFR, 1978 Comp., p. 206). 
It is not a major rule within the meaning of Executive Order 12291 (46 FR 13193, 
3 CFR, 1981 Comp., p. 127) and, therefore, a regulatory impact analysis has not 
been prepared. This regulation does not have an impact on small entities. It is 
not, therefore, subject to the Regulatory Flexibility Act (5 U.S.C. 601-612). 



Section-by-Section Analysis and Response To Comments 

Section 39.101 Purpose 

Section 39.101 states the purpose of the rule, which is to effectuate section 
119 of the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978, which amended section 504 of the 
Rehabilitation Act of 1973 to prohibit discrimination on the basis of 
handicap in programs or activities conducted by Executive agencies or the 
United States Postal Service. 

The Department received no comments on this section and it remains unchanged 
from the Department's proposed rule. 

Section 39.102 Application 

The regulation applies to all programs or activities conducted by the 
Department of Justice. Under this section, a federally conducted program or 
activity is, in simple terms, anything a Federal agency does. Aside from 
employment, there are two major categories of federally conducted programs or 
activities covered by this regulation: those involving general public contact as 
part of ongoing agency operations and those directly administered by the 
Department for program beneficiaries and participants. Activities in the first 
part include communication with the public (telephone contacts, office walk-ins, 
or interviews) and the public's use of the Department's facilities (cafeteria, 
library). Activities in the second category include programs that provide 
Federal services or benefits (immigration activities, operation of the Federal 
prison system). No comments were received on this section. 

Section 39.103 Definitions 

The Department received 469 comments on the definitions section. Most of the 
comment, however, concentrated on the definition of "qualified handicapped 
persons. 

"Agency" is defined as the Department of Justice. 

"Assistant Attorney General." "Assistant Attorney General" refers to the 
Assistant Attorney General, Civil Rights Division, United States Department of 
Just ice. 

"Auxiliary aids." "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 
Auxiliary aids are addressed in @ 39.160(a)(l). Comments on the definition of 
"auxiliary aids" are discussed in connection with that section. 

"Complete complaint." "Complete complaint" is defined to include all the 
information necessary to enable the agency to investigate the complaint. The 
definition is necessary, because the 180 day period for the agency's 
investigation (see @ 39.170(g)) begins when it receives a complete complaint. 

"Facility." The definition of "facility" is similar to that in the section 
504 coordination regulation for federally assisted programs, 28 CFR 41.3(f), 

except that the term "rolling stock or other conveyances" has been added and the 
phrase "or interest in such property" has been deleted. 

Twenty commenters on the NPRM objected to the omission of the phrase "or 
interest in such property" from the definition of "facility." As explained in 
the Supplemental Notice, the term "facility," as used in this regulation, refers 
to structures, and does not include intangible property rights. The definition, 
therefore, has no effect on the scope of coverage of programs, including those 
conducted in facilities not included in the definition. The phrase has been 



omitted because the requirement that facilities be accessible would be a logical 
absurdity if applied to a lease, life estate, mortgage, or other intangible 
property interest. The regulation applies to all programs and activities 
conducted by the agency regardless of whether the facility in which they are 
conducted is owned, leased, or used on some other basis by the agency. Sixty 
commenters supported the clarification of this issue in the Supplemental Notice. 

" Handicapped person." The definition of " handicapped person" has been 
revised to make it identical to the definition appearing in the section 504 
coordination regulation for federally assisted programs (28 CFR 41.31). In its 
NPRM, the Department omitted the list of physical or mental impairments included 
in the definition of " handicapped persons." The Department received 19 
negative comments on this omission, and, in the Supplemental Notice, requested 
comments on whether it should be re-inserted. On the basis of the comments 
received, we have included the list in the final rule. 

"Qualified handicapped person" The definition of "qualified handicapped 
person" is a revised version of the definition appearing in the section 504 
coordination regulation for federally assisted programs (28 CFR 41.32). 

Subparagraph (1) of the definition states that a "qualified handicapped 
person" with regard to any program under which a person is required to perform 
services or to achieve a level of accomplishment is a handicapped person who 
can achieve the purpose of the program without modifications in the program that 
the agency can demonstrate would result in a fundamental alteration in its 
nature. This definition is based on the Supreme Court's Davis decision. 

In Davis, the Court ruled that a hearing-impaired applicant to a nursing 
school was not a "qualified handicapped person" because her hearing impairment 
would prevent her from participating in the clinical training portion of the 
program. The Court found that, if the program were modified so as to enable the 
respondent to participate (by exempting her from the clinical training 
requirements), "she would not receive even a rough equivalent of the training a 
nursing program normally gives." 442 U.S. at 410. It also found that "the 
purpose of [the] program was to train persons who could serve the nursing 
profession in all customary ways," id. at 413, and that the respondent would be 
unable, because of her hearing impairment, to perform some functions expected of 
a registered nurse. It therefore concluded that the school was not required by 
section 504 to make such modifications that would result in "a fundamental 
alteration in the nature of the program." Id. at 410. 

The Department incorporated the Court's language in the definition of 
"qualified handicapped person" in order to make clear that such a person must 
be able to participate in the program offered by the agency. The agency is 
required to make modifications in order to enable a handicapped applicant to 
participate, but is not required to offer a program of a fundamentally different 
nature. The test is whether, with appropriate modifications, the applicant can 
achieve the purpose of the program offered; not whether the applicant could 
benefit or obtain results from some other program that the agency does not 
offer. Although the revised definition allows exclusion of some handicapped 
people from some programs, it requires that a handicapped person who is 
capable of achieving the purpose of the program must be accommodated, provided 
that the modifications do not fundamentally alter the nature of the program. 

Two hundred and forty-four commenters objected tothis revised definition for 
a veriety of reasons. Several commenters stated that the Department incorrectly 
used Davis as the justification for explaining the differences between the 
federally assisted and the federally conducted regulations because the Supreme 
Court upheld the validity of the existing regulations in Consolidated Rail 
C0rp.v. Darrone, 104 S. Ct. 1248 (1984). This view misunderstands the Court's 
actions in Darrone. In that case the Court ruled on a series of issues, the most 
important of which was under what circumstances section 504 applied to 
employment discrimination by recipients. The Court did not concern itself 
either directly or indirectly with the definition of "qualified handicapped 



person" or whether section 504 included limitations based on "undue financial 
and administrative burdens." 

Many commenters stated that the proposal would change the difinition of 
qualified handicapped person for employment. "Qualified handicapped person" 
is defined for purposes of employment in 29 CFR 1613.702(f), which is made 
applicable to this part by @ 39.140. Nothing in this part changes existing 
regulations applicable to employment. 

Many comrnenters assumed that the definition would have the effect of placing 
on the handicapped person the burden of proving that he or she is qualified. 
The definition has been revised to make it clear that the agency has the burden 
of demonstrating that a proposed modification would constitute a fundamental 
alteration in the nature of its program or activity. Furthermore, in 
demonstrating that a modification would result in such an alteration, the agency 
must follow the procedures established in @@39.150(a)(2) and 39.160(d), which 
are discussed below, for demonstrating that an action would result in undue 
financial and administrative burdens. That is, the decision must be made by the 
agency head or his or her designee in writing after consideration of all 
resources available for the program or activity and must be accompanied by an 
explanation of the reasons for the decision. If the agency head determines that 
an action would result in a fundamental alteration, the agency must consider 
options that would enable the handicapped person to achieve the purpose of the 
program but would not result in such an alteration. 

Some commenters said that the definition of "qualified handicapped person" 
places handicapped persons in a "Catch-22" situation: because only qualified 
handicapped persons are protected by the statute, a determination that a 
person is not qualified would make enforcement remedies unavailable to that 
person. This concern is misplaced. If the Department determined that a 
handicapped person was not "qualified," the person could use the procedures 
established by @ 39.170 to challenge that determination, just as he or she could 
challenge any other decision by the agency that he or she believed to be 
discriminatory. 

Many commenters argued that the definition of "qualified handicapped 
person" confused what should be two separate inquiries: whether a person meets 
essential eligibility requirements and, if so, whether accommodation is 
required. They argued that the reference to "fundamental alteration" in the 
definition focuses attention on accommodations rather than on a handicapped 
person's abilities. As another commenter noted, however, the Supreme Court in 
Davis developed the "fundamental alteration" language in a decision that was 
determining the nature and scope of what constitutes a qualified handicapped 
person. The Department continues to believe that the concept of "qualified 
handicapped person" properly encompasses both the notion of "essential 
eligibility requirements" and the notion of program modifications that might 
fundamentally alter a program. 

Some commenters argued that our analysis of Davis was inappropriate because 
Davis was decided on the basis of individual facts unique to that case or 
because Davis involved federally assisted and not federally conducted programs. 
While cases are decided on the basis of specific factual situations, courts, 
especially the Supreme Court, develop general principles of law for use in 
analyzing facts. The Davis decision was the Supreme Court's first comprehensive 
view of section 504, a major new civil rights statute. The Davis holding, that 
a person who cannot achieve the purpose of a program without fundamental changes 
in its nature is not a "qualified handicapped person," is a general principle, 
a statement by the Court on how it views section 504. It is therefore 
necessary to reflect it in the Department's regulation. 

Subparagraph (2) of the definition adopts the existing definition in the 
coordination regulation of "qualified handicapped person" with respect to 
services for programs receiving Federal financial assistance (28 CFR 41.32(b)). 
Under this part of the definition, a qualified handicapped person is a 



handicapped person who meets the essential eligibility requirements for 
participation in the program or activity. 

"Section 504. l1 This definition makes clear that, as used in this 
regulation, "section 504" applies only to programs or activities conducted by 
the agency and not to programs or activities to which it provides Federal 
financial assistance. 

Section 39.110 Self-evaluation 

This section requires that the agency conduct a self-evaluation of its 
compliance with section 504 within one year of the effective date of this 
regulation. The self-evaluation requirement is present in the existing section 
504 coordination regulation for programs or activities receiving Federal 
financial assistance (28 CFR 41.5(b)(2)). Experience has demonstrated the 
self-evaluation process to be a valuable means of establishing a working 
relationship with handicapped persons that promotes both effective and 
efficient implementation of section 504. 

In response to preliminary comments that the proposed rule had no specific 
criteria for conducting a self-evaluation, we requested comment on a proposed 
alternative in our Supplemental Notice (49 FR 7792). We received 64 comments, 57 
of which were positive. The comments generally favored adoption of the 
alternative section, instead of the proposed section. We agree. 

With respect to the applicability of the Federal Advisory Committee Act (5 
U.S.C. App. 1 et seq.) (FACA), several comments were received. They argued that 
the FACA is not intended to apply to meetings with a self-evaluation group 
comprised of private individuals because they are rather unstructured, ad hoc 
meetings . 

Authority for interpreting FACA was delegated to the General Services 
Administration (GSA) by Executive Order 12024 in 1977. Regulations issued by GSA 
place specific limitations on the scope of the Act by delineating examples of 
meetings or groups not covered. 41 CFR Part 101-6. GSA identified a major issue 
in the promulgation of the regulations to be the extent of applicability of the 
Act 

Some comrnenters believe, as a matter of general policy, that advisory groups 
which are not formally structured, which do not have a continuing existence, 
which meet to deal with specific issues, and whose meetings do not constitute an 
established pattern of conduct should not be covered under the Act. * * * This 
rule reflects our judgment that the exclusion of certain non-recurring meetings 
from the Act's coverage is fully consistent with the statute, its legislative 
history, and judicial interpretation. * * * The interim rule provides guidance 
for those meetings between Federal officials and non-Federal individuals which 
do not fall within the scope of the Act, and for which a charter and 
consultation with GSA is not required. 
48 FR 19324 (Preamble to interim rules). 

The regulations define "advisory committee" in pertinent part as: 

Any committee, board, commission, council, conference, panel, task force or 
other similar group * * * established by * * * or utilized by * * * any agency 
official for the purpose of obtaining advice or recommendations on issues or 
policy which are within the scope of his or her responsibilities. 
41 CFR 101-6. 1003 (emphasis added). 

In turn, "utilized" is defined in pertinent part as a 
group * * * which * * * agency official(s) adopts, such as through institutional 
arrangements, as a preferred source from which to obtain advice or 
recommendations on a specific issue or policy within the scope of his or her 
responsibilities in the same manner as that individual would obtain advice or 
recommendations from an established advisory committee. 



41 CFR 101-6.1003 (emphasis added). 

The GSA regulation further provides that the Act does not apply to 

(g) Any meeting initiated by the President or one or more Federal official 
[sic] for the purpose of obtaining advice or recommendations from one 
individual; 

(h) Except with respect to established advisory committees: 

(1) Any meeting with a group initiated by the President or one or more 
Federal official(s) for the purpose of exchanging facts or information; or 

(2) Any meeting initiated by a group with the President or one or more 
Federal official(s) for the purpose of expressing the group's view, provided 
that the President or Federal official(s) does not use the group as a preferred 
source of advice or recommendations; 

(j) Any meeting initiated by a Federal official(s) with more than one 
individual for the purpose of obtaining the advice of individual attendees and 
not for the purpose of utilizing the group to obtain consensus advice or 
recommendations. 
41 CFR 101-6.1004 (g), (h), and (j). 

This final rule provides that the agency shall provide an opportunity for 
interested persons, including handicapped persons or organizations 
representing handicapped persons, to participate in the self-evaluation 
process and development of transition plans by submitting comments (both oral 
and written). 

Section 39.111 Notice 

The Department received negative comments on its omission of a paragraph 
routinely used in section 504 regulations for federally assisted programs 
requiring recipients to inform interested persons of their rights under section 
504. In the Department's Supplemental Notice, we requested comments on 
inclusion of specific regulatory language. Fifty-four positive comments were 
received. As a result, the Department has incorporated that new provision on 
notice into the final rule. It appears as @ 39.111. 

Section 39.111 requires the agency to disseminate sufficient information to 
employees, applicants, participants, beneficiaries, and other interested persons 
to apprise them of rights and protections afforded by section 504 of this 
regulation. Methods of providing this information include, for example, the 
publication of information in handbooks, manuals, and pamphlets that are 
distributed to the public to describe the agency's programs and activities; the 
display of informative posters in service centers and other public places; or 
the broadcast of information by television or radio. 

Section 39.111 is, in fact, a broader and more detailed version of the 
proposed rule's requirement (at @ 39.160(d)) that the agency provide 
handicapped persons with information concerningtheir rights. Because @ 39.111 
encompasses the requirements of proposed @ 39.160(d), that latter paragraph has 
been deleted as duplicative. 

Section 39.130 General prohibitions against discrimination 

Section 39.130 is an adaptation of the corresponding section of the section 
504 coordination regulation for programs or activities receiving Federal 
financial assistance (28 CFR 41.51). This regulatory provision attracted 
relatively few public comments and has not been changed from the proposed rule. 



Paragraph (a) restates the nondiscrimination mandate of section 504. The 
remaining paragraphs in @ 39.130 establish the general principles for analyzing 
whether any particular action of the agency violates this mandate. These 
principles serve as the analytical foundation for the remaining sections of the 
regulation. If the agency violates a provision in any of the subsequent 
sections, it will also violate one of the general prohibitions found in @ 
39.130. When there is no applicable subsequent provision, the general 
prohibitions stated in this section apply. 

Paragraph (b) prohibits overt denials of equal treatment of handicapped 
persons. The agency may not refuse to provide a handicapped person with an 
equal opportunity to participate in or benefit from its program simply because 
the person is handicapped. Such blatantly exclusionary practices often result 
from the use of irrebuttable presumptions that absolutely exclude certain 
classes of disabled persons ( e.g., epileptics, hearing-impaired persons, 
persons with heart ailments) from participation in programs or activities 
without regard to an individual's actual ability to participate. Use of an 
irrebuttable presumption is permissible only when in all cases a physical 
condition by its very nature would prevent an individual from meeting the 
essential eligiblity requirements for participation in the activity in question. 
It would be permissible, therefore, to exclude without an individual evaluation 
all persons who are blind in both eyes from eligibility for a license to operate 
a commercial vehicle in interstate commerce; but it may not be permissible to 
disqualify automatically all those who are blind in just one eye. 

In addition, section 504 prohibits more than just the most obvious denials 
of equal treatment. It is not enough to admit persons in wheelchairs to a 
program if the facilities in which the program is conducted are inaccessible. 
Subparagraph (b)(l)(iii), therefore, requires that the opportunity to 
participate or benefit afforded to a handicapped person be as effective as 
that afforded to others. The later sections on program accessibility ( @ @  
39.149-39.151) and communications ( @  39.160) are specific applications of this 
principle. 

Despite the mandate of paragraph (d) that the agency administer its programs 
and activities in the most integrated setting appropriate to the needs of 
qualified handicapped persons, subparagraph (b)(l)(iv), in conjunction with 
paragraph (d), permits the agency to develop separate or different aids, 
benefits, or services when necessary to provide handicapped persons with an 
equal opportunity to participate in or benefit from the agency's programs or 
activities. Subparagraph (b)(l)(iv) requires that different or separate aids, 
benefits, or services be provided only when necessary to ensure that the aids, 
benefits, or services are as effective as those provided to others. Even when 
separate or different aids, benefits, or services would be more effective, 
subparagraph (b)(2) provides that a qualified handicapped person still has the 
right to choose to participate in the program that is not designed to 
accommodate handicapped persons. 

Subparagraph (b)(l)(v) prohibits the agency from denying a qualified 
handicapped person the opportunity to participate as a member of a planning or 
advisory board. 

Subparagraph (b)(l)(vi) prohibits the agency from limiting a qualified 
handicapped person in the enjoyment of any right, privilege, advantage, or 
opportunity enjoyed by others receiving any aid, benefit, or service. 

Subparagraph (b)(3) prohibits the agency from utilizing criteria or methods 
of administration that deny handicapped persons access to the agency's 
programs or activities. The phrase "criteria or methods of administration" 
refers to official written agency policies and to the actual practices of the 
agency. This subparagraph prohibits both blatantly exclusionary policies or 
practices and nonessential policies and practices that are neutral on their 
face, but deny handicapped persons an effective opportunity to participate. 



Subparagraph (b)(4) specifically applies the prohibition enunciated in @ 
39.130(b)(3) to the process of selecting sites for construction of new 
facilities or existing facilities to be used by the agency. Subparagraph (b) (4) 
does not apply to construction of additional buildings at an existing site. 

Subparagraph (b)(5) prohibits the agency, in the selection of procurement 
contractors, from using criteria that subject qualified handicapped persons to 
discrimination on the basis of handicap. 

Subparagraph (b)(6) prohibits the agency from discriminating against 
qualified handicapped persons on the basis of handicap in the granting of 
licenses or certification. A person is a "qualified handicapped person" with 
respect to licensing or certification, if he or she can meet the essential 
eligibility requirements for receiving the license or certification (see @ 
39.103). 

In addition, the agency may not establish requirements for the programs or 
activities of licensees or certified entities that subject qualified 
handicapped persons to discrimination on the basis of handicap. For 
example, the agency must comply with this requirement when establishing safety 
standards for the operations of licensees. In that case the agency must ensure 
that standards that it promulgates do not discriminate in an impermissible 
manner against the employment of qualified handicapped persons. 

Subparagraph (b)(6) does not extend section 504 directly to the programs or 
activities of licensees or certified entities themselves. The programs or 
activities of Federal licensees or certified entities are not themselves 
federally conducted programs or activities nor are they programs or activities 
receiving Federal financial assistance merely by virtue of the Federal license 
or certificate. However, as noted above, section 504 may affect the content of 
the rules established by the agency for the operation of the program or activity 
of the licensee or certified entity, and thereby indirectly affect limited 
aspects of its operations. 

Twenty-three commenters argued that the regulation should extend to the 
activities of licensees or certified entities, citing Community Television of 
Southern California v. Gottfried, 103 S. Ct. 885 (1983). In that case, the Court 
held that section 504 as applied to federally assisted programs did not 
require the Federal Communications Commission to prohibit discrimination on 
the basis of handicap by licensed broadcasters, but that "the policies 
underlying the Communications Act" might authorize the Commission to issue a 
regulation governing such discrimination. The Court did not, however, indicate 
that section 504 itself could serve as the source of such regulatory 
authority. 

The Court has held that "the use of the words 'public interest' in a 
regulatory statute is not a broad license to promote the general public welfare. 
Rather the words take meaning from the purposes of the regulatory legislation." 
National Association for the Advancement of Colored People v. Federal Power 
Commission, 425 U.S. 662, 669 (1976). In our view, section 504 does not of 
itself extend an agency's regulatory authority to the activities of licensees or 
certified entities. Where an agency has existing regulatory authority that is 
broad enough to enable it to establish a nondiscrimination requirement for its 
licensees or certified entities, section 504 may support the exercise of that 
authority. Because the Department of Justice has no such underlying authority, 
it cannot prohibit discrimination by licensees. 

Twenty-two commenters objected to the omission of a paragraph from the 
regulations for federally assisted programs that prohibits a recipient from 
providing significant assistance to an organization that discriminates. To the 
extent that assistance from the agency would provide significant support to an 
organization, it would constitute Federal financial assistance and the 
organization, as a recipient of such assistance, would be covered by the 
agency's section 504 regulation for federally assisted programs. The 



regulatory "significant assistance" provision, however, would be inappropriate 
in a regulation applying only to federally conducted programs or activities. 

Paragraph (c) provides that programs conducted pursuant to Federal statute or 
Executive order that are designed to benefit only handicapped persons or a 
given class of handicapped persons may be limited to those handicapped 
persons. 

Paragraph (d), discussed above, provides that the agency must administer 
programs and activities in the most integrated setting appropriate to the needs 
of qualified handicapped persons. 

Section 39.140 Employment 

Section 39.140 prohibits discrimination on the basis of handicap in 
employment by the agency. Comments on proposed @ 39.140 identified two types of 
problems. First, several commenters felt that the rule's treatment of employment 
was not sufficiently comprehensive. They pointed out that the rule does not 
enumerate the employment practices covered (e.g., hiring, promotion, 
assignment); it does not say what must be done to avoid or correct possible 
discrimination (e.g., reasonable accommodation, review of preemployment tests, 
limitations on preemployment inquiries and the use of medical examinations); nor 
does it define a "qualified handicapped person" with respect to employment. 

Second, one commenter objected to the rule's adoption of "the definitions, 
requirements and procedures of section 501 of the Rehabilitation Act" as 
established in rules of the Equal Employment Opportunity Commission (EEOC) at 29 
CFR Part 1613. This commenter argued that EEOC8s rules on physical examinations 
were too restrictive and claimed that the proposed rule did not limit employment 
coverage to the program conducted by the Federal government in a manner similar 
to the "program or activity" limitation on coverage of programs receiving 
Federal financial assistance. Finally, the commenter asserted that reliance on 
section 501 was misplaced because that section of the Rehabilitation Act 
requires affirmative action whereas section 504, which the rule implements, 
contains only a nondiscrimination requirement. 

The original notice of proposed rulemaking explained that the regulation is 
in accord with Prewitt v. United States Postal Service, 662 F.2d 292 (5th Cir. 
1981), which held that Congress intended section 504 to cover the employment 
practices of Executive agencies. In Prewitt, the court also held that, in order 
to give effect to sections 501 and 504, both of which cover Federal 
employment, the administrative procedures of section 501 must be followed. 
Accordingly, the proposed rule adopted the definitions, requirements and 
procedures of section 501 as established in EEOC8s rules. 

The final rule has not been changed. The Department intends to avoid 
duplicative, competing or conflicting standards under the Rehabilitation Act 
with respect to Federal employment. While the rule could define terms with 
respect to employment and enumerate what practices are covered and what 
requirements apply, reference to the Government-wide rules of the Equal 
Employment Opportunity Commission is sufficient and avoids duplication. The 
class of Federal employees and applicants for employment covered by section 
504 is identical to or subsumed within that covered by section 501. To apply 

different or lesser standards to persons alleging violations of section 504 
could lead unnecessarily to confusion in the enforcement of the Rehabilitation 
Act with respect to Federal employment. 

Section 39.149 Program accessibility: Discrimination prohibited 

The proposed regulation did not contain a general statement of the program 
accessibility requirement similar to that appearing in the section 504 
coordination regulation for federally assisted programs (28 CFR 41.56). The 
decision not to include this language in the proposed regulation created the 
misperception that a change in substance was intended. In order to remedy this 



misunderstanding, the Supplemental Notice requested comments on explicitly 
including it. Sixty-two commenters favored inclusion of the specific regulatory 
language that was published in the Supplemental Notice. Consequently, the 
final rule has been revised to include the language of the Supplemental 

Notice. The language appears at @ 39.149. 

Section 39.150 Program accessibility: Existing facilities 

This regulation adopts the program accessibility concept found in the 
existing section 504 coordination regulation for programs or activities 
receiving Federal financial assistance (28 CFR 41.57), with certain 
modifications. Thus, @ 39.150 requires that the agency's program or activity, 
when viewed in its entirety, be readily accessible to and usable by 
handicapped persons. The regulation also makes clear that the agency is not 
required to make each of its existing facilities accessible ( @  39.150(a)(l)). 
However, @ 39.150, unlike 28 CFR 41.56-41.57, places explicit limits on the 
agency's obligation to ensure program accessibility ( @  39.150(a)(2)). This 
provision provoked 959 comments, the largest number received on any single 
issue. Most commenters sought the deletion of the "undue financial and 
administrative burdens" language from the regulation. On the basis of 
preliminary comments on this paragraph, the Department published clarifying 
language in its Supplemental Notice. The final version includes that 
clarification. 

The "undue financial and administrative burdens" language (found at @ @  
39.150(a)(2) and 39.160(d)) is based on the Supreme Court's Davis holding that 
section 504 does not require program modifications that result in a 
fundamental alteration in the nature of a program, and on the Court's statement 
that section 504 does not require modifications that would result in "undue 
financial and administrative burdens." 442 U.S. at 412. Since Davis, circuit 
courts have applied this limitation on a showing that only one of the two "undue 
burdens" would be created as a result of the modification sought to be imposed 
under section 504. See, e.g., Dopico v. Goldschmidt, supra; American Public 
Transit Association v. Lewis, supra (APTA). In APTA the United States Court of 
Appeals for the District of Columbia Circuit applied the Davis language and 
invalidated the section 504 regulations of the Department of Transportation 
(DOT). The court in APTA noted "that at some point a transit system's refusal to 
take modest, affirmative steps to accommodate handicapped persons might well 
violate section 504. But DOT'S rules do not mandate only modest expenditures. 
The regulations require extensive modifications of existing systems and impose 
extremely heavy financial burdens on local transit authorities." 655 F.2d at 
1278. 

The inclusion of subparagraph (a)(2) is an effort to conform the agency's 
regulation implementing section 504 to the Supreme Court's interpretation of 
the statute in Davis as well as to the decisions of lower courts following the 
Davis opinion. This subparagraph acknowledges, in light of recent case law, 
that, in some situations, certain accommodations for a handicapped person may 
so alter an agency's program or activity, or entail such extensive costs and 
administrative burdens that the refusal to undertake the accommodations is not 
discriminatory. The failure to include such a provision could lead to 
judicial invalidation of the regulation or reversal of a particular enforcement 
action taken pursuant to the regulation. 

Many commenters argued that the Supreme Court's decision in Davis did not 
require inclusion of an undue burdens defense in this regulation. These 
commenters asserted that the holding in Davis was that the plaintiff was not a 
qualified handicapped person and that the subsequent reference to "undue 
financial and administrative burdens" was mere dicta. These commenters overlook 
the interpretations of Davis provided by the Federal circuit court cases 
mentioned above. The APTA and Dopico decisions make it clear that financial 
burdens can limit the obligation to comply with section 504. See also New 
Mexico Association for Retarded Citizens v. New Mexico, 678 F.2d 847 (10th Cir. 
1982). 



Many commenters argued that inclusion of the undue burdens defense was 
inconsistent with the position taken by Vice President Bush in his letter of 
March 21, 1983, in which he announced the Administration's decision not to 
revise the coordination regulation for federally assisted programs. The decision 
to include the undue burdens defense represents no contradiction with the 
position taken by Vice President Bush on the guidelines for federally assisted 
programs. In his letter the Vice President stated that "extensive change of the 
existing 504 coordination regulations was not required, and that with respect 
to those few areas where clarification might be desirable, the courts are 
currently providing useful guidance and can be expected to continue to do so in 
the future." One element of that "useful guidance" obviously comes from 
interpretations of the Davis decision by the lower Federal courts. 

The Department has carefully considered the comments on the process that the 
Department should follow in determining whether a program modification would 
result in undue financial and administrative burdens. The Department intends to 
be guided by six principles in its application of the "fundamental alteration" 
and "undue financial and administrative burdens" language. 

First, because of the extensive resources and capabilities that could 
properly be drawn upon for section 504 purposes by a large Federal agency like 
the Department of Justice, the Department explicitly acknowledges that, in 
most cases, making a Department program accessible will likely not result in 
undue burdens. Second, the burden of proving that the accommodation request will 
result in a fundamental alteration or undue burdens has been placed squarely on 
the Department of Justice, not on the handicapped person. Third, in 
determining whether financial and administrative burdens are undue, the 
Department is to consider all Department resources available for use in the 
funding and operation of the conducted program. Fourth, the "fundamental 
a1terationw/"undue burdens" decision is to be made by the Attorney General or 
his designee and must be accompanied by a written statement of reasons for 
reaching such a conclusion. Fifth, if a disabled person disagrees with the 
Attorney General's finding, he or she can file a complaint under the complaint 
procedures established by the final regulation. A significant feature of this 
complaint adjudication procedure is the availability of a hearing before an 
independent administrative law judge under the due process protections of the 
Administrative Procedure Act. Sixth and finally, even if there is a 
determination that making a program accessible will fundamentally alter the 
nature of the program, or will result in undue financial and administrative 
burdens, the Department must still take action, short of that outer limit, that 
will open participation in the Department's program to disabled persons to the 
fullest extent possible. 

One hundred and eighty-one commenters on the Supplemental Notice objected to 
the provision that the "undue burdens" decision would be based on consideration 
of "all agency resources available for use in the funding and operation of the 
conducted program," arguing that it should be based on the resources of the 
agency as a whole. Some argued that this formulation was required because all 
agency resources come from taxpayer monies and should not be used to support 
discrimination. 

The Department's entire budget is an inappropriate touchstone for making 
determinations as to undue financial and administrative burdens. Many parts-of 
the Department's budget are earmarked for specific purposes and are simply not 
available for use in making the Department's programs accessible to disabled 
persons. For example, funds for the operation of the Bureau of Prisons are 
unavailable for defraying the cost of a sign language interpreter at a 
deportation hearing conducted by the Immigration and Naturalization Service. 
There are extensive resources available to the Department and it is expected 
that the Department will, only on very rare occasions, be faced with "undue 
burdens" in meeting the program accessibility or communications sections of the 
regulation. 



One commenter said that t:he term "undue hardship" used in regulations for 
federally assisted programs i.s more specific and less discriminatory than the 
term "undue burdens." The term "undue hardship" is a term of art used in 
connection with employment. The term "undue burdens" is taken from the Supreme 
Court's opinion in Davis and is appropriately included in this regulation. 

Some commenters argued that section 504 creates an absolute right to 
access, and that cost cannot limit this right, although it may be a factor in 
determining timeframes for compliance. Section 504 does not create an absolute 
right to access. The Supreme Court stated in Davis that recipients need not 
undertake modifications to tlheir programs to meet the requirements of section 
504 that would result in "undue financial and administrative burdens." This 

understanding of section 504 and its implementing regulations for federally 
assisted programs is shared by the lower Federal courts, which have routinely 
applied the "undue burdens" Limitation to accessibility issues. Congress 
suggested no different interlpretation of section 504 when applying it to 
federally conducted programs. Spreading the cost of compliance over a period of 
time is, however, one way of avoiding undue financial and administrative 
burdens, and the Department will consider that as an option whenever it 
considers asserting that defc =rise. 

Paragraph (b) sets forth a number of means by which program accessibility may 
be achieved, including redesign of equipment, reassignment of services to 
accessible buildings, and provision of aides. In choosing among methods, the 
agency shall give priority consideration to those that will be consistent with 
provision of services in the rnost integrated setting appropriate to the needs of 
handicapped persons. Structural changes in existing facilities are required 
only when there is no other :feasible way to make the agency's program 
accessible. The agency may comply with the program accessibility requirement by 
delivering services at alterinate accessible sites or making home visits as 
appropriate. 

Paragraphs (c) and (d) establish time periods for complying with the program 
accessibility requirement. As currently required for federally assisted programs 
by 28 CFR 41.57(b), the agency must make any necessary structural changes in 
facilities as soon as practicable, but in no event later than three years after 
the effective date of this regulation. Where structural modifications are 
required, a transition plan shall be developed within six months of the 
effective date of this regulation. Aside from structural changes, all other 
necessary steps to achieve compliance shall be taken within sixty days. 

Section 39.151 Program accessibility: New construction and alterations 

Overlapping coverage exists with respect to new construction under section 
504, section 502 of the Rehabilitation Act of 1973, as amended (29 U . S . C  
792), and the Architectural Barriers Act of 1968, as amended (42 U.S.C. 
4151-4157). Section 39.151provides that those buildings that are constructed or 
altered by, on behalf of, or for the use of the agency shall be designed, 
constructed, or altered to be readily accessible to and usable by handicapped 

persons in accordance with 41 CFR 101-19.600 to 101-19.607. This standard was 
promulgated pursuant to the Architectural Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157). It is appropriate to adopt the existing Architectural 
Barriers Act standard for section 504 compliance because new and altered 
buildings subject to this regulation are also subject to the Architectural 
Barriers Act and because adoption of the standard will avoid duplicative and 
possibly inconsistent standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required to meet the new construction standard. They are 
subject, however, to the requirements of @ 39.150. 

A commenter has recommendedthat the regulation should require that buildings 
leased after the effective date of the regulation should meet the new 



construction standards of @ 39.151, rather than the program accessibility 
standard for existing facili.ties in @ 39.150. Federal practice under section 
504 has always treated newly leased buildings as subject to the existing 
facility program accessibi1i.t~ standard. Unlike the construction of new 
buildings where architectural barriers can be avoided at little or no cost, the 
application of new construction standards to an existing building being leased 
raises the same prospect of retrofitting buildings as the use of an existing 
Federal facility, and the Department believes the same program accessibility 
standard should apply to both owned and leased existing buildings. 

S e c t i o n  39.160  communication.^ 

Section 39.160 requires the agency to take appropriate steps to ensure 
effective communication with, personnel of other Federal entities, applicants, 
participants, and members of the public. These steps include procedures for 
determining when auxiliary aids are necessary under @ 39.160(a)(l) to afford a 
handicapped person an equal opportunity to participate in, and enjoy the 

benefits of, the agency's program or activity. They also include an opportunity 
for handicapped persons to1 request the auxiliary aids of their choice. This 
expressed choice shall be given primary consideration by the agency ( @  
39.160(a)(l)(i)). The agency shall honor the choice unless it can demonstrate 
that another effective means of communication exists or that use of the means 
chosen would not be required under @ 39.160(d). That paragraph limits the 
obligation of the agency to ensure effective communication in accordance with 
Davis and the circuit court opinions interpreting it ( see supra preamble @ 
39.150(a)(2)). Unless not required by @ 39.160(d), the agency shall provide 
auxiliary aids at no cost to the handicapped person. 

In some circumstances, a :notepad and written materials may be sufficient to 
permit effective communication with a hearing-impaired person. In many 
circumstances, however, they may not be, particularly when the information being 
communicated is complex or exchanged for a lengthy period of time (e.g., a 
meeting) or where the hearing-impaired applicant or participant is not skilled 
in spoken or written language. In these cases, a sign language interpreter may 
be appropriate. For vision-impaired persons, effective communication might be 
achieved by several means, iincluding readers and audio recordings. In general, 
the agency intends to inform the public of (1) the communications services it 
offers to afford handicapped1 persons an equal opportunity to participate in or 
benefit from its programs or activities, (2) the opportunity to request a 
particular mode of communication, and (3) the agency's preferences regarding 
auxiliary aids when several different modes are effective. 

The agency shall ensure effective communication with vision-impaired and 
hearing-impaired persons involved in hearings conducted by the agency, e.g., INS 
deportation proceedings. Auxiliary aids in these proceedings must be afforded 
where they are necesssary to ensure effective communication at the proceedings. 
When sign language interpreters are necessary, the agency may require that it be 
given reasonable notice prior to the proceeding of the need for an interpreter. 
Moreover, the agency need not provide individually prescribed devices, readers 
for personal use or study, or other devices of a personal nature ( @  
39.160(a)(l)(ii)). For example, the agency need not provide eye glasses or 
hearing aids to applicants or participants in its programs. Similarly, the 
regulation does not require the agency to provide wheelchairs to persons with 
mobility impairments. 

Some commenters suggested that the Department's language in @ 
39.160(a)(l)(ii) that states that the agency need not provide individually 
prescribed devices or readers for personal use or study be modified to state 
that such devices are not required for "nonprogram material." This suggestion 
has not been adopted because it is less clear than the existing formulation, 
which is intended to distinguish between communications that are necessary to 
obtain the benefits of the federal programs and those that are not and which 
parallels the requirements of the Federal government's section 504 regulations 
for federally assisted programs. For example, a federally operated library would 



have to ensure effective communication between its librarian and a patron, but 
not between the patron and a friend who had accompanied him or her to the 
library. 

Several comments suggested that the definition of auxiliary aids should 
include attendant services that may be needed to aid disabled persons to travel 
to meetings. Other comments recommended that in some cases attendant services 
may be an appropriate auxiliary aid to achieve program accessiblity. 

The Department has not adopted the approach recommended by these comments.To 
the extent that the services of an attendant are not directly related to a 
federally conducted program or activity, it would be inappropriate to require 
them at Federal expense. For example, the services of a sign language 
interpreter make a workshop as available to any deaf participant as it is to 
other participants. The need for services of interpreters arises directly out of 
the presentation of information in a form that can be understood by hearing 
persons. However, the Department views the services of an attendant for a 
disabled person as generally personal in nature and not directly related to the 
federally conducted program. 

A different conclusion, however, might be reached for Federal employees or 
other persons traveling for the agency. Where a disabled person who is unable to 
travel without an attendant is required to perform official travel, the travel 
expenses of an attendant, including per diem and transportation expenses, may be 
paid by the Department. See 5 U.S.C. 3102(d) (1982). 

Paragraph (b) requires the agency to provide information to handicapped 
persons concerning accessible services, activities, and facilities. Paragraph 
(c) requires the agency to provide signage at inaccessible facilities that 
directs users to locations with information about accessible facilities. 

Section 39.170 Compliance procedures 

Section 39.170 establishes a detailed complaint processing and review 
procedure for resolving allegations of discrimination in violation of section 
504 in the Department of Justice's programs and activities. The 1978 
amendments to section 504 failed to provide a specific statutory remedy for 
violations of section 504 in federally conducted programs. The amendment's 
legislative history suggesting parallelism between section 504 for federally 
conducted and federally assisted programs is unhelpful in this area because the 
fund termination mechanism used in section 504 federally assisted regulations 
depends on the legal relationship between a Federal funding agency and the 
recipients to which the Federal funding is extended. The Department has decided 
that the most effective and appropriate manner in which to enforce section 504 
in the federally conducted area is through an equitable complaint resolution 
process. Section 39.170 establishes this process. 

The complaint process in the final rule is substantially the same as the 
one that the Department proposed. The Department received 57 comments on this 
section. These comments did not question the use of a complaint-responsive 
enforcement scheme as appropriate for section 504 for federally conducted 
programs. The Department continues to view its specific proposal as 
satisfactory. 

Paragraph (a) specifies that paragraphs (c) through (1) of this section 
establish the procedures for processing complaints other than employment 
complaints. Paragraph (b) provides that the agency will process employment 
complaints according to procedures established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

Paragraph (c) vests in tht? Responsible Official the responsibility for the 
overall management of the 504 compliance program. "Responsible Official" or 
"Official," as defined in @ 39.103, refers to the Director of Equal Employment 



Opportunity, who is designated as the official responsible for coordinating 
implementation of compliance procedures set forth in @ 39.170. The definition of 
"Official" includes other Department Officials to whom authority has been 
delegated by the Official. The Assistant Attorney General for Administration has 
been designated as the Direct.or of Equal Employment Opportunity for the 
Department. See 28 CFR 42.2 ( a , )  . 

Although one person has re!sponsibility both for administering the Equal 
Employment Opportunity Program for the Department and for coordinating 
implementation of the compliance procedures under this part, the procedures for 
carrying out these two resp~nn~ibilities are different. The Official would follow 
the procedures for enforcing equal employment opportunity, as set forth in 29 
CFR Part 1613, only for complaints alleging employment discrimination (see @ 
39.170(b)). Other complaints would be processed under the procedures in @ 
39.170. Authority for processing complaints of employment discrimination has 
been delegated to Equal Employment Opportunity Officers in some Department 
components, and it is expected that authority for enforcing this part will be 
similarly delegated. 

Subparagraphs (d) (1) and (3) provide that any person who believes that he or 
she has been discriminated against may file a complaint within 180 days from 
the date of the alleged discrimination. The Official may extend the time limit 
when the complainant shows good cause. Good cause could be found if, for 
example, (1) the complainant mistakenly filed with the wrong agency and was not 
informed of the mistake within the 180 days; or (2) the complainant could not 
reasonably be expected to know of the act or event said to be discriminatory. 

Several commenters argued that the proposed rule unnecessarily restricted the 
right to file a complaint by not allowing an individual victim of 
discrimination to authorize a representative to file on his or her behalf. The 
final rule permits filing by the authorized representative of an individual 

victim, or, in the case of class discrimination, of a member of the class, as 
well as by an individual vic1:im or class member. The final rule has been 
revised to make it clear that complaints alleging that a specific class of 
persons has been discriminat.ed against may only be filed by a member of that 
specific class or by a representative authorized to file the complaint by a 
member of that class ( @  39.1'70(d)(l)). 

The Federal Bureau of Pri!;ons has established an Administrative Remedy 
Procedure for handling grievances of inmates of Federal penal institutions (28 
CFR Part 542). This procedure allows an inmate to file a formal written 
complaint with the Warden of the Institution or with the Regional Director. 
While these remedies are not a substitute for the right to an independent 
investigation by a civil rights office and appeal to the Complaint Adjudication 
Officer, the final rule requires inmates to exhaust these procedural remedies 
before filing a complaint with the Official. The time period for filing a 
complaint with the Official would be extended by the time spent exhausting these 
remedies. This requirement applies only to inmates and does not extend to 
visitors and employees. 

The Department received several comments on how prisoners' complainte should 
be handled. Some of them suggested that both the discrimination procedure and 
the prison grievance procedures should be invoked simultaneously. The Department 
believes that this proposal would require the unnecessary duplication of efforts 
without materially enhancing results. The Bureau of Prisons reported that 
thousands of inmate complaints were filed in 1983 alone and that several court 
decisions have held that the inmate administrative remedy procedure must be 
exhausted before suit can be filed. Although the volume of complaints by 
prison inmates might be burdensome, it is not possible now to forecast the 
number that will be filed. The Department believes, however, that handicapped 
prisoners must be afforded the right to have their complaints investigated by an 
office that specializes in discrimination complaints, including section 504 
complaints, as well as the right to appeal to the Complaint Adjudication 
Officer. It is expected that the requirement that inmates first exhaust prison 



administrative remedies will be effective in resolving most meritorious 
complaints. It may be necessary, of course, for the Department to provide 
additional resources to handle complaints filed under the new regulation. 

Subparagraph (d)(2) requixes that the name and identity of a complainant be 
held in confidence unless he or she waives that right in writing and except to 
the extent necessary for compliance purposes. 

Complaints may be mailed or delivered to the Attorney General, the 
Responsible Official, or other agency officials. Complaints received by any 
agency official other than the Responsible Official must be forwarded 
immediately to the Responsible Official (subparagraph (d)(4)). 

Paragraph (e) requires the agency to send to the Architectural and 
Transportation Barriers Compliance Board a copy of any complaint alleging that 
a building or facility subject to the Architectural Barriers Act or section 502 
was designed, constructed, or altered in a manner that does not provide ready 
access to and use by handicapped persons. 

The Official is required to accept all complete complaints over which the 
agency has jurisdiction ( @  39.170(f)(l)). If the Official determines that the 
agency does not have jurisdic!tion over a complaint, the Official shall promptly 
notify the complainant and make reasonable efforts to refer the complaint to the 
appropriate entity of the Federal government ( @  39.170(f)(3)). 

If a complaint is not complete when it is filed, the Official must notify the 
complainant within 30 days that additional information is needed. The 
complainant must furnish the necessary information within 30 days of receipt of 
the notice, or the complaint will be dismissed without prejudice. Filing an 
incomplete complaint within 180 days from the date of the alleged 
discrimination satisfies the requirement of subparagraph (d)(3), but the 

timeframes governing the Off.icialls other obligations to process the complaint 
(see, e.g., @ 39.170(g)(l), @ 39.170(h)) do not begin to operate until the 
Official receives a complete complaint. 

Within 180 days of receipt of the complete complaint, the Official is to 
investigate the complaint, attempt an informal resolution, and, if informal 
resolution is not achieved, issue a letter of findings ( @  39.170 (h) ) . Within the 
time limit, the Official should make every effort to achieve informal resolution 
whenever possible. 

In response to a suggestion from a commenter, the Department no longer refers 
to the letter of findings as "preliminary." The word "preliminary" has been 
deleted because, if there is no appeal, the determination made in the letter of 
findings will constitute the final agency decision. 

Paragraph (h) requires that the Official's letter be sent to the complainant 
and respondent, and that it contain findings of fact and conclusions of law, the 
relief granted if discrimination is found, and notice of the right to 
appeal. The regulation provicles that a party may appeal the Official's letter or 
findings to the Complaint Adjudication Officer (CAO). If neither party files an 
appeal from the letter of findings within 30 days after receipt of the letter, 
the letter will constitute the final decision of the agency ( @  39.170(i)(4)). 

The Department's final rule provides an opportunity for a hearing before an 
administrative law judge (ALJ) . The ALJ would make a recommended decision to the 
CAO, who would make the final agency decision. The purpose of the hearing is to 
provide a forum in which the complainant or respondent can have an opportunity 
to be heard, confront witnesses, and present evidence so that an administrative 
law judge can issue a recommended decision that is well-reasoned and justified 
on the basis of the evidence presented. 

The opportunity for a hearing before an ALJ assures more impartiality and the 
appearance of more impartiality than a decision made by one agency official 



concerning other officials of the same agency. The Department expects that 
agency decisions based on a hearing record would more likely survive later 
judicial review. 

Under the regulation, another person or organization would be allowed to 
participate as a third party or amicus curiae if the ALJ determines that the 
petitioner has a legitimate i:nterest in the proceedings, that participation will 
not duly delay the outcome, and that petitioner's participation may contribute 
materially to the disposition of the proceedings. 

The Department received comments on the proposed opportunity for a hearing 
before an administrative law judge. Some commenters were primarily concerned 
that by invoking a hearing before the ALJ with the procedural safeguards adopted 
from the Administrative Procebdure Act (APA) (5 U. S.C. 554-557), the complainant 
would lose the right to a de rlovo review of the agency's final decision, because 
the APA allows a Federal court only to determine if the agency's final decisions 
are "arbitrary and capricious" (5 U.S.C. 706(2)(A)). It is beyond our 
jurisdiction to specify that a de novo review is available to complaints seeking 
judicial review of final age:ncy decisions. This issue is for the courts to 
decide. That is also true for the issue of the availability of a private right 
of action, either without invoking our compliance procedures or after the 
issuance of letters of findings. 

Given the inherent conflicts of interest in situations where complaints 
allege discrimination on tlhe part of the Department, it is critically 
important to ensure that a cornplaint be reviewed in a fair, independent process. 
The availability of a hearing before an independent ALJ would provide the 
appearance as well as the actuality of an impartial compliance mechanism. The 
Department has therefore included the provision for a hearing in the final 
regulation. 

One comment requested the addition of a provision whereby the Department 
would award attorneys fees to complainants. Another comment suggested that the 
Equal Access to Justice Act (5 U.S.C. 504) might provide for the award of 
fees. Nothing contained in title V of the Rehabilitation Act provides for the 
agency award of attorneys fetas in administrative proceedings other than those 
involving Federal employment. Nor does the EAJA and the Department's 
implementing regulations at 28 CFR Part 24 provide for such awards in hearings 
conducted under @ 39.170(k). We have therefore included no attorneys fee 
provision in the current regulations. 

Under paragraph (I), the CAO renders a final agency decision after appeal 
without a hearing or after a hearing. The CAO directs appropriate remedial 
action if discrimination is found. The CAO's decision will involve reviewing 
the entire file, includingthe investigation report, letter of findings, and, if 
a hearing was held, the hearing record and recommended decision of the 
administrative law judge. The decision shall be made within 60 days of receipt 
of the complaint file or the hearing record. 

One comrnenter objectedto the requirement in subparagraph (1)(1) that the CAO 
explain specifically a decision to reject or modify the ALJ8s proposed findings, 
arguing that it would inappropriately limit the CAO's consideration of the 
issues. We have adopted the suggestion and eliminated the requirement. 

In response to recommendations from the Department's CAO and the Drug 
Enforcement Administration's ALJ, some changes have been made in the compliance 
procedures. Among the changes are a new requirement that the ALJ provide 
findings to all parties, not just the CAO, an added provision for filing 
exceptions to an ALJ8s recommended decision, a delineation of the authorities of 
the ALJ, and a clarification of the responsibility for supervising compliance 
with the final agency decision between the Responsible Official and the CAO. 

The Department also received some comments on the appropriateness of 
providing for an appeal by either the complainant or respondent. Some commenters 



objected to allowing a respondent to obtain an administrative appeal because it 
could delay remedying discrimination. On the other hand, an impartial 
adjudicatory mechanism would require that opportunity is provided for both sides 
to appeal. For this reason, the Department finds it necessary and appropriate 
for both complainant and respondent to have the right to an administrative 
appeal. 

List of Subjects in 28 CFR Piart 39 

Blind, Civil rights, Equal educational opportunity, Equal employment 
opportunity, Federal buildings and facilities, Handicapped. 

By the authority vested in me as Attorney General by 28 U.S.C. 509, 510; 5 
U.S.C. 301, and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 
794) , and for the reasons set forth in the preamble, Chapter I of Title 28 of 

the Code of Federal Regulations is amended as follows: 

Part 39 is added to 28 CF:R Chapter I to read as follows: 

PART 39 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE DEPARTMENT OF JUSTICE 

Sec . 
39.101 Purpose. 
39.102 Application. 
39.103 Definitions. 
39.104-39.109 [Reserved] 
39.110 Self-evaluation. 
39.111 Notice. 
39.112-39.129 [Reserved] 
39.130 General prohibitions against discrimination. 
39.131-39.139 [Reserved] 
39.140 Employment. 
39.141-39.148 [Reserved] 
39.149 Program accessibility: Discrimination prohibited. 
39.150 Program accessibility: Existing facilities. 
39.151 Program accessibility: New construction and alterations. 
39.152-39.159 [Reserved] 
39.160 Communications. 
39.161-39.169 [Reserved] 
39.170 Compliance procedures. 
39.171-39.999 [Reserved] 

Authority: 29 U.S.C. 794. 

@ 39.101 Purpose. 

This part effectuates section 119 of the Rehabilitation, Comprehensive 
Services, and Developmental Disabilities Amendments of 1978, which amended 
section 504 of the Rehabilitation Act of 1973 to prohibit discrimination on 
the basis of handicap in programs or activities conducted by Executive 
agencies or the United States Postal Service. 

@ 39.102 Application. 

This part applies to all programs or activities conducted by the agency. 

@ 39.103 Definitions. 

For purposes of this part, the term -- 
"Agency" means the Department of Justice. 



"Assistant Attorney General" means the Assistant Attorney General, Civil 
Rights Division, United States Department of Justice. 

llAuxiliary aids" means services or devices that enable persons with impaired 
sensory, manual, or speaking skills to have an equal opportunity to participate 
in, and enjoy the benefits of, programs or activities conducted by the agency. 
For example, auxiliary aids useful for persons with impaired vision include 
readers, Brailled materials, audio recordings, telecommunications devices and 
other similar services and devices. Auxiliary aids useful for persons with 
impaired hearing include telephone handset amplifiers, telephones compatible 
with hearing aids, telecommunication devices for deaf persons (TDD's), 
interpreters, notetakers, written materials, and other similar services and 
devices. 

"Complaint Adjudication Officer" means the Complaint Adjudication Officer 
appointed by the Assistant Attorney General for Civil Rights. 

"Complete complaint" means a written statement that contains the 
complainant's name and address and describes the agency's alleged 
discriminatory action in sufficient detail to inform the agency of the nature 
and date of the alleged violation of section 504. It shall be signed by the 
complainant or by someone authorized to do so on his or her behalf. 

"Facility" means all or any portion of buildings, structures, equipment, 
roads, walks, parking lots, rolling stock or other conveyances, or other real or 
personal property. 

" Handicapped person" means any person who has a physical or mental 
impairment that substantially limits one or more major life activities, has a 
record of such an impairment, or is regarded as having such an impairment. As 
used in this definition, the phrase: 

(1) "Physical or mental impairment" includes -- 
(i) Any physiological disorder or condition, cosmetic disfigurement, or 

anatomical loss affecting one or more of the following body systems: 
Neurological; musculoskeletal; special sense organs; respiratory, including 
speech organs; cardiovascular; reproductive; digestive; genitorurinary; hemic 
and lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological disorder, such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. The term "physical or mental impairment" includes, but is not 
limited to, such diseases and conditions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional 
illness, and drug addiction and alcoholism. 

(2 ) "Major life activities" includes functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "Has a record of such an impairment" means has a history of, or has been 
misclassified as having, a mental or physical impairment that substantially 
limits one or more major life activities. 

(4) "Is regarded as having an impairment" means -- 
(i) Has a physical or mental impairment that does not substantially limit 

major life activities but is treated by the agency as constituting such a 
limitation; 



(ii) Has a physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others toward such impairment; 
or 

(iii) Has none of the impairments defined in subparagraph (1) of this 
definition but is treated by the agency as having such an impairment. 

"Official" or "Responsible Official" means the Director of Equal Employment 
Opportunity of the Department of Justice or his or her designee. 

"Qualified handicapped person" means -- 
(1) With respect to any agency program or activity under which a person is 

required to perform services or to achieve a level of accomplishment, a 
handicapped person who meets the essential eligibility requirements and who 
can achieve the purpose of the program or activity without modifications in the 
program or activity that the agency can demonstrate would result in a 
fundamental alteration in its nature; or 

(2) With respect to any other program or activity, a handicapped person who 
meets the essential eligibility requirements for participation in, or receipt of 
benefits from, that program or activity. 

"Respondent" means the organizational unit in which a complainant alleges 
that discrimination occurred. 

"Section 504" means section 504 of the Rehabilitation Act of 1973 (Pub. 
L. 93-112, 87 Stat. 394 (29 U.S.C. 794) ) ,  as amended by the Rehabilitation 
Act Amendments of 1974 (Pub. L. 93-516, 88 Stat. 1617), and the 
Rehabilitation, Comprehensive Services, and Development Disabilities Amendments 
of 1978 (Pub. L. 95-602, 92 Stat. 2955). As used in this part, section 504 
applies only to programs or activities conducted by Executive agencies and not 
to federally assisted programs. 

@@ 39.104-39.109 [Reserved] 

@ 39.110 Self-evaluation. 

(a) The agency shall, by October 11, 1985, evaluate its current policies and 
practices, and the effects thereof, that do not or may not meet the requirements 
of this part, and, to the extent modification of any such policies and practices 
is required, the agency shall proceed to make the necessary modifications. 

(b) The agency shall provide an opportunity to interested persons, including 
handicapped persons or organizations representing handicapped persons, to 

participate in the self-evaluation process by submitting comments (both oral and 
written). 

(c) The agency shall, until October 11, 1987, maintain on file and make 
available for public inspection: 

(1) A description of areas examined and any problems identified, and 

(2) A description of any modifications made. 

@ 39.111 Notice. 

The agency shall make available to employees, applicants, participants, 
beneficiaries, and other interested persons such information regarding the 
provisions of this part and its applicability to the program or activities 
conducted by the agency, and make such information available to them in such 
manner as the Attorney General finds necessary to apprise such persons of the 
protections against discrimination assured them by section 504 and this 
regulation. 



@ 39.112-39.129 [Reserved] 

@ 39.130 General prohibitions against discrimination. 

(a) No qualified handicapped person shall, on the basis of handicap, be 
excluded from participation in, be denied the benefits of, or otherwise be 
subjected to discrimination under any program or activity conducted by the 
agency . 

(b)(l) The agency, in providing any aid, benefit, or service, may not, 
directly or through contractual, licensing, or other arrangements, on the basis 
of handicap -- 

(i) Deny a qualified handicapped person the opportunity to participate in 
or benefit from the aid, benefit, or service; 

(ii) Afford a qualified handicapped person an opportunity to participate in 
or benefit from the aid, benefit, or service that is not equal to that afforded 
others ; 

(iii) Provide a qualified handicapped person with an aid, benefit, or 
service that is not as effective in affording equal opportunity to obtain the 
same result, to gain the same benefit, or to reach the same level of achievement 
as that provided to others; 

(iv) Provide different or separate aid, benefits, or services to 
handicapped persons or to any class of handicapped persons than is provided 
to others unless such action is necessary to provide qualified handicapped 
persons with aid, benefits, or services that are as effective as those provided 
to others; 

(v) Deny a qualified handicapped person the opportunity to participate as 
a member of planning or advisory boards; or 

(vi) Otherwise limit a qualified handicapped person in the enjoyment of any 
right, privilege, advantage, or opportunity enjoyed by others receiving the aid, 
benefit, or service. 

(2) The agency may not deny a qualified handicapped person the opportunity 
to participate in programs or activities that are not separate or different, 
despite the existence of permissibly separate or different programs or 
activities . 

(3) The agency may not, directly or through contractual or other 
arrangements, utilize criteria or methods of administration the purpose or 
effect of which would -- 

(i) Subject qualified handicapped persons to discrimination on the basis 
of handicap; or 

(ii) Defeat or substantially impair accomplishment of the objectives of a 
program or activity with respect to handicapped persons. 

( 4 )  The agency may not, in determining the site or location of a facility, 
make selections the purpose or effect of which would -- 

(i) Exclude handicapped persons from, deny them the benefits of, or 
otherwise subject them to discrimination under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair the accomplishment of the objectives of 
a program or activity with respect to handicapped persons. 



(5) The agency, in the selection of procurement contractors, may not use 
criteria that subject qualified handicapped persons to discrimination on the 
basis of handicap. 

(6) The agency may not administer a licensing or certification program in a 
manner that subjects qualified handicapped persons to discrimination on the 
basis of handicap, nor may the agency establish requirements for the programs 
or activities of licensees or certified entities that subject qualified 
handicapped persons to discrimination on the basis of handicap. However, 
the programs or activities of entities that are licensed or certified by the 
agency are not, themselves, covered by this part. 

(c) The exclusion of nonhandicapped persons from the benefits of a program 
limited by Federal statute or Executive order to handicapped persons or the 
exclusion of a specific class of handicapped persons from a program limited by 
Federal statute or Executive order to a different class of handicapped persons 
is not prohibited by this part. 

(d) The agency shall administer programs and activites in the most integrated 
setting appropriate to the needs of qualified handicapped persons. 

@ @  39.131-39.139 [Reserved] 

@ 39.140 Employment. 

No qualified handicapped person shall, on the basis of handicap, be 
subjected to discrimination in employment under any program or activity 
conducted by the agency. The definitions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), as established 
by the Equal Employment Opportunity Commission in 29 CFR Part 1613, shall apply 
to employment in federally conducted programs or activities. 

@@ 39.141-39.148 [Reserved] 

@ 39.149 Program accessibility: Discrimination prohibited. 

Except as othewise provided in @ 39.150, no qualified handicapped person 
shall, because the agency's facilities are inaccessible to or unusable by 
handicapped persons, be deniedthe benefits of, be excluded from participation 
in, or otherwise be subjected to discrimination under any program or activity 
conducted by the agency. 

@ 39.150 Program accessibility: Existing facilities. 

(a) General. The agency shall operate each program or activity so that the 
program or activity, when viewed in its entirety, is readily accessible to and 
usable by handicapped persons. This paragraph does not -- 

(1) Necessarily require the agency to make each of its existing facilities 
accessible to and usable by handicapped persons; 

(2) Require the agency to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a program or activity or in 
undue financial and administrative burdens. In those circumstances where agency 
personnel believe that the proposed action would fundamentally alter the program 
or activity or would result in undue financial and administrative burdens, the 
agency has the burden of proving that compliance with @ 39.150(a) would result 
in such alterations or burdens. The decision that compliance would result in 
such alteration or burdens must be made by the Attorney General or his or her 
designee after considering all agency resources available for use in the funding 
and operation of the conducted program or activity, and must be accompanied by 
a written statement of the reasons for reaching that conclusion. If an action 
would result in such an alteration or such burdens, the agency shall take any 
other action that would not result in such an alteration on such burdens but 



would nevertheless ensure that handicapped persons receive the benefits and 
services of the program or activity. 

(b) Methods. The agency may comply with the requirements of this section 
through such means as redesign of equipment, reassignment of services to 
accessible buildings, assignment of aides to beneficiaries, home visits, 
delivery of services at alternate accessible sites, alteration of existing 
facilities and construction of new facilities, use of accessible rolling stock, 
or any other methods that result in making its programs or activities readily 
accessible to and usable by handicapped persons. The agency is not required to 
make structural changes in existing facilities where other methods are effective 
in achieving compliance with this section. The agency, in making alterations to 
existing buildings, shall meet accessibility requirements to the extent 
compelled by the Architectural Barriers Act of 1968, as amended (42 U.S.C. 
4151-4157), and any regulations implementing it. In choosing among available 
methods for meeting the requirements of this section, the agency shall give 
priority to those methods that offer programs and activities to qualified 
handicapped persons in the most integrated setting appropriate. 

(c) Time period for compliance. The agency shall comply with the obligations 
established under this section by December 10, 1984, except that where 
structural changes in facilities are undertaken, such changes shall be made by 
October 11, 1987, but in any event as expeditiously as possible. 

(d) Transition plan. In the event that structural changes to facilities will 
be undertaken to achieve program accessibility, the agency shall develop, by 
April 11, 1985, a transition plan setting forth the steps necessary to complete 
such changes. The agency shall provide an opportunity to interested persons, 
including handicapped persons or organizations representing handicapped 
persons, to participate in the development of the transition by submitting 
comments (both oral and written). A copy of the tansition plan shall be made 
available for public inspection. The plan shall, at a minimum -- 

(1) Identify physical obstacles in the agency's facilities that limit the 
accessibility of its programs or activities to handicapped persons; 

(2) Describe in detail the methods that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking the steps necessaryto achieve compliance 
with this section and, at the time identify steps that will be taken during each 
year of the transition period; and 

( 4 )  Indicate the official responsible for implementation of the plan. 

@ 39.151 Program accessibility: New construction and alterations. 

Each building or part of a building that is constructed or altered by, on 
behalf of, or for the use of the agency shall be designed, constructed, or 
altered so as to be readily accessible to and usable by handicapped persons. 
The definitions, requirements, and standards of the Architectural Barriers Act 
(42 U.S.C. 4151-4157), as established in 41 CFR 101.19-600 to 101.19-607, apply 
to buildings covered by this section. 

@ @  39.152-39.159 [Reserved] 

@ 39.160 Communications. 

(a) The agency shall take appropriate steps to ensure effective communication 
with applicants, participants, personnel of other Federal entities, and members 
of the public. 



(1) The agency shall furnish appropriate auxiliary aids where necessary to 
afford a handicapped person an equal opportunity to participate in, and 
enjoy the benefits of, a program or activity conducted by the agency. 

(i) In determining what type of auxiliary aid is necessary, the agency shall 
give primary consideration to the requests of the handicapped person. 

(ii) The agency need not provide individually prescribed devices, readers for 
personal use or study, or other devices of a personal nature. 

(2) Where the agency communicates with applicants and beneficiaries by 
telephone, telecommunication devices for deaf persons (TDD's) or equally 
effective telecommunication systems shall be used. 

(b) The agency shall ensure that interested persons, including persons with 
impaired vision or hearing, can obtain information as to the existence and 
location of accessible services, activities, and facilities. 

(c) The agency shall provide signage at a primary entrance to each of its 
inaccessible facilities, directing users to a location at which they can obtain 
information about accessible facilities. The international symbol for 
accessibility shall be used at each primary entrance of an accessible facility. 

(d) This section does not require the agency to take any action that it can 
demonstrate would result in a fundamental alteration in the nature of a program 
or activity or in undue financial and administrative burdens. In those 
circumstances where agency personnel believe that the proposed action would 
fundamentally alter the program or activity or would result in undue financial 
and administrative burdens, the agency has the burden of proving that compliance 
with @ 39.160 would result in such alteration or burdens. The decision that 
compliance would result in such alteration or burdens must be made by the 
Attorney General or his or her designee after considering all agency resources 
available for use in the funding and operation of the conducted program or 
activity, and must be accompanied by a written statement of the reasons for 
reaching that conclusion. If an action required to comply with this section 
would result in such an alteration or such burdens, the agency shall take any 
other action that would not result in such an alteration or such burdens but 
would nevertheless ensure that, to the maximum extent possible, handicapped 
persons receive the benefits and services of the program or activity. 

@ @  39.161-39.169 [Reserved] 

@ 39.170 Compliance procedures. 

(a) Applicability. Except as provided in paragraph (b) of this section, this 
section applies to all allegations of discrimination on the basis of 
handicap in programs or activities conducted by the agency. 

(b) Employment complaints. The agency shall process complaints alleging 
violations of section 504 with respect to employment according to the 
procedures established by the Equal Employment Opportunity Commission in 29 CFR 
Part 1613 pursuant to section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 
791). 

(c) Responsible Official. The Responsible Official shall coordinate 
implementation of this section. 

(d) Filing a complaint. (1) Who may file. (i) Any person who believes that he 
or she has been subjected to discrimination prohibited by this part may by him 
or herself or by his or her authorized representative file a complaint with the 
Official. Any person who believes that any specific class of persons has been 
subjected to discrimination prohibited by this part and who is a member of 
that class or the authorized representative of a member of that class may file 
a complaint with the Official. 



(ii) Before filing a complaint under this section, an inmate of a Federal 
penal institution must exhaust the Bureau of Prisons Administrative Remedy 
Procedure as set forth in 28 CFR Part 542. 

(2) Confidentiality. The Official shall hold in confidence the identity of 
any person submitting a complaint, unless the person submits written 
authorization otherwise, and except to the extent necessary to carry out the 
purposes of this part, including the conduct of any investigation, hearing, or 
proceeding under this part. 

(3) When to file. Complaints shall be filed within 180 days of the alleged 
act of discrimination, except that complaints by inmates of Federal penal 
institutions shall be filed within 180 days of the final administrative decision 
of the Bureau of Prisons under 28 CFR Part 542. The Official may extend this 
time limit for good cause shown. For purposes of determining when a complaint is 
timely filed under this subparagraph, a complaint mailed to the agency shall be 
deemed filed on the date it is postmarked. Any other complaint shall be deemed 
filed on the date it is received by the agency. 

(4) How to file. Complaints may be delivered or mailed to the Attorney 
General, the Responsible Official, or agency officials. Complaints should be 
sent to the Director for Equal Employment Opportunity, U.S. Department of 
Justice, 10th and Pennsylvania Avenue, N.W., Room 1232, Washington, D.C. 
20530. If any agency official other than the Official receives a complaint, he 
or she shall forward the complaint to the Official immediately. 

(e) Notification to the Architectural and Transportation Barriers Compliance 
Board. The agency shall promptly send to the Architectural and Transportation 
Barriers Compliance Board a copy of any complaint alleging that a building or 
facility that is subject to the Architectural Barriers Act of 1968, as amended 
(42 U.S.C. 4151-5157), or section 502 of the Rehabilitation Act, as amended 
(29 U.S.C. 792), is not readily accessible to and usable by handicapped 
persons. The agency shall delete the identity of the complainant from the copy 
of the complaint. 

(f) Acceptance of complaint. (1) The Official shall accept a complete 
complaint that is filed in accordance with paragraph (d) of this section and 
over which the agency has jurisdiction. The Official shall notify the 
complainant and the respondent of receipt and acceptance of the complaint. 

(2) If the Official receives a complaint that is not complete, he or she 
shall notify the complainant, within 30 days of receipt of the incomplete 
complaint, that additional information is needed. If the complainant fails to 
complete the complaint within 30 days of receipt of this notice, the Official 
shall dismiss the complaint without prejudice. 

(3) If the Official receives a complaint over which the agency does not have 
jurisdiction, the Official shall promptly notify the complainant and shall make 
reasonable efforts to refer the complaint to the appropriate Government entity. 

(g) Investigation/conciliation. (1) Within 180 days of the receipt of a 
complete complaint, the Official shall complete the investigation of the 
complaint, attempt informal resolution, and, if no informal resolution is 
achieved, issue a letter of findings. 

(2) The Official may require agency employees to cooperate in the 
investigation and attempted resolution of complaints. Employees who are required 
by the Official to participate in any investigation under this section shall do 
so as part of their official duties and during the course of regular duty hours. 

(3) The Official shall furnish the complainant and the respondent a copy of 
the investigative report promptly after receiving it from the investigator and 
provide the complainant and respondent with an opportunity for informal 
resolution of the complaint. 



(4) If a complaint is resolved informally, the terms of the agreement shall 
be reduced to writing and made part of the complaint file, with a copy of the 
agreement provided to the complainant and respondent. The written agreement may 
include a finding on the issue of discrimination and shall describe any 
corrective action to which the complainant and respondent have agreed. 

(h) Letter of findings. If an informal resolution of the complaint is not 
reached, the Official shall, within 180 days of receipt of the complete 
complaint, notify the complainant and the respondent of the results of the 
investigation in a letter sent by certified mail, return receipt requested, 
containing -- 

(1) Findings of fact and conclusions of law; 

(2) A description of a remedy for each violation found; 

(3) A notice of the right of the complainant and respondent to appeal to the 
Complaint Adjudication Officer; and 

(4) A notice of the right of the complainant and respondent to request a 
hearing. 

(i) Filing an appeal. (1) Notice of appeals to the Complaint Adjudication 
Officer, with or without a request for hearing, shall be filed by the 
complainant or the respondent with the Responsible Official within 30 days of 
receipt from the Official of the letter required by paragraph (h) of this 
section. 

(2) If a timely appeal without a request for hearing is filed by a party, any 
other party may file a written request for hearing within the time limit 
specified in paragraph (i)(l) of this section or within 10 days of the date on 
which the first timely appeal without a request for hearing was filed, whichever 
is later. 

(3) If no party requests a hearing, the Responsible Official shall promptly 
transmit the notice of appeal and investigative record to the Complaint 
Adjudication Officer. 

(4) If neither party files an appeal within the time prescribed in paragraph 
(i)(l) of this section, the Responsible Official shall certify that the letter 
of findings is the final agency decision on the complaint at the expiration of 
that time. 

(j) Acceptance of appeal. The Responsible Official shall accept and process 
any timely appeal. A party may appeal to the Complaint Adjudication Officer from 
a decision of the Official that an appeal is untimely. This appeal shall be 
filed within 15 days of receipt of the decision from the Official. 

(k) Hearing. (1) Upon a timely request for a hearing, the Responsible 
Official shall appoint an administrative law judge to conduct the hearing. The 
administrative law judge shall issue a notice to all parties specifying the 
date, time, and place of the scheduled hearing. The hearing shall be commenced 
no earlier than 15 days after the notice is issued and no later than 60 days 
after the request for a hearing is filed, unless all parties agree to a 
different date. 

(2) The complainant and respondent shall be parties to the hearing. Any 
interested person or organization may petition to become a party or amicus 
curiae. The administrative law judge may, in his or her discretion, grant such 
a petition if, in his or her opinion, the petitioner has a legitimate interest 
in the proceedings and the participation will not unduly delay the outcome and 
may contribute materially to the proper disposition of the proceedings. 



(3) The hearing, decision, and any administrative review thereof shall be 
conducted in conformity with 5 U.S.C. 554-557 (sections 5-8 of the 
Administrative Procedure Act). The administrative law judge shall have the duty 
to conduct a fair hearing, to take all necessary action to avoid delay, and to 
maintain order. He or she shall have all powers necessary to these ends, 
including (but not limited to) the power to -- 

(i) Arrange and change the date, time, and place of hearings and ~rehearing 
conferences and issue notice thereof; 

(ii) Hold conferences to settle, simplify, or determine the issues in a 
hearing, or to consider other matters that may aid in the expeditious 
disposition of the hearing. 

(iii) Require parties to state their position in writing with respect to the 
various issues in the hearing and to exchange such statements with all other 
parties. 

(iv) Examine witnesses and direct witnesses to testify; 

(v) Receive, rule on, exclude, or limit evidence; 

(vi) Rule on procedural items pending before him or her; and 

(vii) Take any action permitted to the administrative law judge as authorized 
by this part or by the provisions of the Administrative Procedure Act (5 U.S.C. 
551-559). 

( 4 )  Technical rules of evidence shall not apply to hearings conducted 
pursuant to this paragraph, but rules or principles designed to assure 
production of credible evidence and to subject testimony to cross-examination 
shall be applied by the administrative law judge whenever reasonably necessary. 
The administrative law judge may exclude irrelevant, immaterial, or unduly 
repetitious evidence. All documents and other evidence offered or taken for the 
record shall be open to examination by the parties and opportunity shall be 
given to refute facts and arguments advanced on either side of the issues. A 
transcript shall be made of the oral evidence except to the extent the substance 
thereof is stipulated for the record. All decisions shall be based upon the 
hearing record. 

(5) The costs and expenses for the conduct of a hearing shall be allocated as 
follows : 

(i) Persons employed by the agency, shall, upon request to the agency by the 
administrative law judge, be made available to participate in the hearing and 
shall be on official duty status for this purpose. They shall not receive 
witness fees. 

(ii) Employees of other Federal agencies called to testify at a hearing 
shall, at the request of the administrative law judge and with the approval of 
the employing agency, be on official duty status during any period of absence 
from normal duties caused by their testimony, and shall not receive witness 
fees. 

(iii) The fees and expenses of other persons called to testify at a hearing 
shall be paid by the party requesting their appearance. 

(iv) The administrative law judge may require the agency to pay travel 
expenses necessary for the complainant to attend the hearing. 

(v) The respondent shall pay the required expenses and charges for the 
administrative law judge and court reporter. 



(vi) All other expenses shall be paid by the party, the intervening party, or 
amicus curiae incurring them. 

(6) The administrative law judge shall submit in writing recommended findings 
of fact, conclusions of law, and remedies to all parties and the Complaint 
Adjudication Officer within 30 days after receipt of the hearing transcripts, or 
within 30 days after the conclusion of the hearing if no transcript is made. 
This time limit may be extended with the permission of the Complaint 
Adjudication Officer. 

( 7 )  Within 15 days after receipt of the recommended decision of the 
administrative law judge, any party may file exceptions to the decision with the 
Complaint Adjudication Officer. Thereafter, each party will have ten days to 
file reply exceptions with the Officer. 

(1) Decision. (1) The Complaint Adjudication Officer shall make the decision 
of the agency based on information in the investigative record and, if a hearing 
is held, on the hearing record. The decision shall be made within 60 days of 
receipt of the transmittal of the notice of appeal and investigative record 
pursuant to @ 39.170(i)(2)(ii) or after the period for filing exceptions ends, 
whichever is applicable. If the Complaint Adjudication Officer determines that 
he or she needs additional information from any party, he or she shall request 
the information and provide the other party or parties an opportunity to respond 
to that information. The Complaint Adjudication Officer shall have 60 days from 
receipt of the additional information to render the decision on the appeal. The 
Complaint Adjudication Officer shall transmit his or her decision by letter to 
the parties. The decision shall set forth the findings, remedial action 
required, and reasons for the decision. If the decision is based on a hearing 
record, the Complaint Adjudication Officer shall consider the recommended 
decision of the administrative law judge and render a final decision based on 
the entire record. The Complaint Adjudication Officer may also remand the 
hearing record to the administrative law judge for a fuller development of the 
record. 

(2) Any respondent required to take action under the terms of the decision of 
the agency shall do so promptly. The Official may require periodic compliance 
reports specifying -- 

(1) The manner in which compliance with the provisions of the decision has 
been achieved; 

(ii) The reasons any action required by the final decision has not yet been 
taken; and 

(iii) The steps being taken to ensure full compliance. 

The Complaint Adjudication Officer may retain responsibility for resolving 
disagreements that arise between the parties over interpretation of the final 
agency decision, or for specific adjudicatory decisions arising out of 
implementation. 

@ @  39.171-999 [Reserved] 

Dated: September 5, 1984. 

William French Smith, Attorney General. 

[FR Doc. 84-24003 Filed 9-10-84; 8:45 am] 



NATIONAL FOUNDATION ON THE ARTS AND THE HUMANITIES 
AGENCY: Institute of Museum Services, NFAH. 

45 CFR Part 1180 
Regulations Under Section 504 of the Rehabilitation Act of 

1973, Nondiscrimination on Basis of Handicap in 
Federally Assisted Programs and Activities 

September 1, 1989 

ACTION: Notice of proposed rulemaking. 

SUMMARY: The Institute of Museum Services issues regulations under section 504 
of the Rehabilitation Act of 1973 (prohibiting discrimination on the basis of 
handicap in Federally assisted programs of IMS). 

DATE: Comments must be received on or before October 30, 1989. 

ADDRESSES: Comments should be addressed to Mamie Bittner, Public Information 
Officer, Institute of Museum Services, Room 510, 1100 Pennsylvania Ave. NW., 
Washington, DC 20506 (786-0536). Comments will be available for public 
inspection at the above address from 9:00 a.m. to 5:00 p.m. Monday through 
Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Mamie Bittner, Public Information Officer, 
Institute of Museum Services, Room 510, 1100 Pennsylvania Ave., NW., Washington, 
DC 20506, (202) 786-0536 (Voice) or (202) 786-9136 (TDD). These are not 
toll-free numbers. 

TEXT: SUPPLEMENTARY INFORMATION: 

1. General Backaround. 

The Museum Services Act ("the Act"), which is Title I1 of the Arts, 
Humanities and Cultural Affairs Act of 1976, was enacted on October 8, 1976 and 
amended on December 4, 1980. 

The purpose of the Act is stated in section 202, 20 U.S.C. 961, as follows: 

It is the purpose of [the Museum Services Act] to encourage and assist 
museums in their educational role in conjunction with formal systems of 
elementary, secondary, post-secondary education and with programs of nonformal 
education for all age groups: to assist museums in modernizing their methods and 
facilities so that they may be better able to conserve our cultural, historic, 
and scientific heritage: and to ease the financial burden borne by museums as a 
result of their increasing use by the public. 

The Act establishes an Institute of Museum Services (IMS) consisting of a 
National Museum Services Board (Board) and a Director. IMS is an independent 
agency placed in the National Foundation on the Arts and Humanities (National 
Foundation). Public Law 97-100, December 23, 1981; Public Law 97-394, December 
30, 1982. 

The act lists a number of illustrative activities for which grants may be 
made, including assisting museums to meet their administrative costs for 
preserving and maintaining their collections, exhibiting them to the public, and 
providing educational programs to the public. During fiscal year 1987 IMS 
provides four types of grant assistance to museums: (1) General operating 
support; (2) conservation assistance; (3) museum assessment assistance; and (4) 
assistance to professional museum organizations. 



2. Need for the Resulations. 

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794, provides in 
pertinent part: 

No otherwise qualified individuals with handicaps in the United States, as 
defined in section 706(7) of [Title 291, shall, solely by reason of his 
handicap, be excluded from the participation in, be denied the benefits of, or 

be subjected to discrimination under any program or activity receiving Federal 
financial assistance. * * * 

Prior regulations of IMS have specified the applicability of section 504 to 
programs of assistance administered by IMS. Compare 43 CFR 1180.44, F.R. 27733 
(June 17, 1983) with former 45 CFR 64.17, 45 FR 53419 (Aug. 11, 1980), See also 
45 FR 53415 (Aug. 11, 1980). Thus, formulation by the Board of rules regarding 
the applicability of section 504 does not establish a new statutory 
requirement for IMS recipients. Prior to the transfer of IMS to the National 
Foundation, regulations of the Education Department (of which IMS was then a 
part) governed the operation of section 504 as it related to programs of IMS. 
With the transfer of IMS to the National Foundation it is necessary to establish 
regulations governing the administration of section 504 as it pertains to 
these programs in the context of the status of IMS as an agency within the 
National Foundat ion. 

In 1986 IMS issued regulations under section 504 relating to the 
enforcement of nondiscrimination on the basis of handicap in programs or 
activities conducted by the Institute itself. 45 CFR part 1181. These 
regulations implement section 119 of the Rehabilitation Comprehensive Services 
and Developmental Disabilities Amendments of 1978 and apply to all programs or 
activities conducted by the agency. 45 CFR 1181.102. It is now appropriate for 
IMS to issue revised regulations pertaining to nondiscrimination on the basis 
of handicap in federally assisted programs carried out by museums or other 
recipients under the Museum Services Act through grants or other financial 
assistance provided by IMS. 

A purpose for the transfer of IMS to the National Foundation was to improve 
coordination of the policies of IMS with those of other agencies in the National 
Foundation. The Board has determined that, in formulating regulations under 
section 504, it would be consistent with this purpose for IMS to look to 
analogous rules adopted by the National Endowment for the Humanities (NEH), 
which is also an agency within the National Foundation. A number of reasons 
support this determination. 

(1) By inter-agency agreement, IMS looks to NEH for administrative services 
with respect to section 504 matters. Making the NEH regulations applicable to 
IMS programs will facilitate a more efficient administration of section 504 to 
meet the needs of handicapped visitors to museums served by IMS. 

(2) The Board desires to minimize the degree to which museums assisted both 
by IMS and by the Endowments, as well as members of the affected target 
population, must look to different sets of regulations to govern the same 
cross-cutting issue. 

(3) The NEH regulations have been developed in light of particular questions 
which cultural institutions face in achieving compliance with section 504. 

(4) Many museums which participate in programs administered by IMS are 
presumably familiar with the NEH regulations under section 504 and thus will 
more readily understand their responsibilities under its provisions. 

For these reasons the Board determined to make applicable to IMS programs the 
NEH regulations under section 504 which are found in 45 CFR part 1170, 46 FR 



55897 (Nov. 12, 1981). 

Part 1170 was issued by NEH in 1981 and was based on the regulation for 
federally assisted programs issued by the Department of Health, Education, and 
Welfare (HEW) in 1977 (42 FR 22676) and later transferred to the Department of 
Health and Human Services (45 CFR part 84). Since 1977 a number of significant 
court opinions have been issued interpreting section 504 and the regulations 
implementing it. Because of this developing case law, regulations implementing 
section 504 in federally conducted programs issued in recent years by the IMS 
and more than 40 other agencies explicitly provide, unlike part 1170, that, in 
communicating with individuals with handicaps and ensuring that a program or 
activity is accessible, the Federal agency is not required to take any action 
that it can demonstrate would result in a fundamental alteration in the nature 
of the program or activity or in undue financial and administrative burdens (45 
CFR 1181.150(a), 1181.160(d) (IMS); see also, e.g., 28 CFR 39.150(a), 39.160(d) 
(Department of Justice); 45 CFR 1153.150(a), 1153.160(d) (NEA); 45 CFR 
1175.150(a), 1175.160(d) (NEH). These provisions which were recently upheld in 
Department of Justice Handicapped Employees Association v. Meese, No. 84-5645 
(E.D. Pa., Oct. 9, 1987), are based on the Supreme Court's ruling in 
Southeastern Community College v. Davis, 442 U.S. 397 (1979), that section 504 
and the HEW regulation implementing it do not require actions that would have 
such effects. These provisions are also supported by Alexander v. Choate, 469 
U.S. 287 (1985), in which the Court noted that section 504 and its implementing 
regulations at the time require "reasonable adjustments in the nature of the 
benefit offered * * * to assure meaningful access" (469 U.S. at 301 n. 21), but 
do not require " 'changes;' 'adjustments;' 'modifications' to existing programs 
that would be 'substantial' * * * or that would constitute 'fundamental 
alteration[s] in the nature of a program.' " Id. at n. 20 (citations omitted). 
Thus, although the NEH regulation that IMS proposes to adopt does not include the 
language found in the more recently issued regulations for federally conducted 
programs, it does not provide recipients, by virtue of judicial interpretation, 
the same fundamental alterationlundue burdens defenses. [See e.g., Rhode Island 
Handicapped Action Committee v. Rhode Island Public Transit Authority, 718 F. 
2d 490 (1st Cir., 1983); Dopico v. Goldschmidt, 687 F. 2d 644 (2d. Cir. 1982); 
] American Public Transit Association v. Lewis, 655 F. 2d 1272 (D.C. Cir., 1981). 
IllNumerous section 504 regulations for federally conducted programs, including 
the final rule issued by the Advisory Council on Historic Preservation also 
contain a clarification of the requirements of the statute as applied to historic 
preservation programs (36 CFR 812.150 (a)(2), (b)(2) (Advisory Council on 
Historic Preservation)); see also, e:g., 45 CFR 1153.150 (a)(2), (b)(2) (NEA); 
45 CFR 2104.150 (a)(2), (b)(2) (Commrssion of Fine Arts)). In order to avoid a 
possible conflict between the congressional mandates to preserve historic 
properties on the one hand and to eliminate discrimination against individuals 
with handicaps on the other, these regulations provide that in historic 
preservation programs the agency is not required to take any action that would 
result in a substantial impairment of significant historic features of an 
historic property (i.e., a property that is listed or eligible for listing in the 
National Register of Historic Places or designated as historic under a statute 
of the appropriate State or local government body). Nevertheless, because the 
primary benefit of an historic preservation program is uniquely the experience 
of the historic property itself, the regulations require the agency to give 
priority to methods of providing program accessibility that permit individuals 
with handicaps to have physical access to the historic property. When such 
access cannot be provided, however, the regulations permit the agency to adopt 
alternative methods for providing program accessibility. Such methods include 
using audio-visual materials to depict those portions of an historic property 
that cannot otherwise be made accessible, assigning persons to guide individuals 
with handicaps into or through portions of historic properties that cannot 
otherwise be made accessible, or adopting other innovative methods. IMS will 
follow this approach in applying 45 CFR Part 1170 to programs that have 
preservation of historic properties as a primary purpose. 1844. Executive Order 
12291. IllThese proposed regulations have been reviewed in accordance with 
Executive Order 12291. They are classified as non-major because they do not meet 
the criteria for major regulations established in the order. 1845. Regulatory 



Flexibility Act Certification. IllThe Director certifies that these proposed 
regulations will not have a significant economic impact on a substantial number 
of small entities. IllTo the extent that these proposed regulations affect 
States and State agencies, they will not have an impact on small entities because 
Statee and State agencies are not considered to be small entities under the 
Regulatory Flexibility Act. IllThese regulations will affect certain museums 
receiving Federal financial assistance under the Museum Services Act. However, 
they will not have a significant economic impact on the small entities affected 
because they do not impose excessive regulatory burdens or require unnecessary 
Federal supervision. 1846. Invitation to Comment. IllInterested persons are 
invited to submit comments and recommendations regarding these proposed 
regulations. Written comments and recommendations may be sent to the address 
given at the beginning of this preamble. All comments received on or before the 
60th day after publication of this document will be considered in developing the 
final regulations. 

All comments submitted in response to these proposed regulations will be 
available for public inspection, during and after the comment period, in Room 
510, 1100 Pennsylvania Avenue NW., Washington, DC, between the hours of 9:00 
a.m. and 5:00 p.m., Monday through Friday of each week except Federal holidays. 

7. List of Subjects in 45 CFR Part 1180. 

Blind; Buildings; Civil Rights; Employment; Equal employment opportunity; 
Equal educational opportunity; Handicapped; Historic places; Historic 
preservation; Museums; National boards. 

Lois Burke Shepard, Director Institute of Museum Services. 

PART 1180 -- [AMENDED] 
The Institute of Museum Services proposes to amend Subchapter E of Chapter XI 

of Title 45 of the Code of Federal Regulations as follows: 

1. The authority citation for part 1180 is revised to read as follows: 

Authority: 20 U.S.C. 961-968; Pub. L. 97-100, 95 Stat. 1414; Pub. L. 97-394, 
96 Stat. 1994; 29 U.S.C. 794. 

2. Part 1180 is amended by revising S 1180.44 to read as follows: 

@ 1180.44 Federal statutes and regulations on nondiscrimination. 

(a) Each grantee shall comply with 
Subject 
Discrimination on the basis of race, 
color or national origin 

Discrimination on the basis of sex 
Discrimination on the basis of 
handicap 

Discrimination on the basis of age. 
(b)-(c) [reserved] 

the following statutes: 
Statute 
Title VI of the Civil Rights Act of 

1964 (42 U.S.C. 2000d through 2000d-4). 
Title IX of the Education Amendments of 
1972 (20 U.S.C. 1681-1683). 
Section 504 of the Rehabilitation Act 
of 1973 (29 U.S.C. 794) . 
The Age Discrimination Act (42 U.S.C. 
8101) et seq. 

(d) Regulations under section 504 of the Rehabilitation Act of 1973. 

The Institute applies the regulations in 45 CFR part 1170, issued by the 
National Endowment for the Humanities and relating to nondiscrimination on the 
basis of handicap in federally assisted programs and activities, in 
determining the compliance of museums with section 504 of the Rehabilitation 
Act of 1973 as it applies to recipients of Federal financial assistance from 

the Institute. These regulations apply to each program or activity that receives 
such assistance. In applyingthese regulations, references to the "Endowment" or 



the "agency" shall be deemed to be references to the Institute and references to 
the "Chairman" shall be deemed to be references to the Director. 
[FR Doc. 89-20465 Filed 8-31-89; 8:45 am] 



NATIONAL FOUNDATION ON THE ARTS AND THE HUMANITIES 
AGENCY: Institute of Museum Services, NFAH. 

45 CFR Part 1180 
Regulations Under Section 504 of the Rehabilitation Act of 

1973, Nondiscrimination of Basis of Handicap in 
Federally Assisted Programs and Activities 

December 12, 1990 

ACTION: Final Rule. 

SUMMARY: The Institute of Museum Services issues regulations under section 504 
of the Rehabilitation Act of 1973 (prohibiting discrimination on the basis of 
handicap in Federally assisted programs of IMS). These regulations do not 
implement the Americans with Disabilities Act. 

EFFECTIVE DATES: This rule is effective on or before January 11, 1991. 

FOR FURTHER INFORMATION CONTACT: Mamie Bittner, Public Information Officer, 
Institute of Museum Services, Room 510, 1100 Pennsylvania Avenue, NW., 
Washington, DC 20506, (202) 786-0536 (Voice) or (202) 786-9136 (TDD). These are 
not toll-free numbers. 

TEXT: SUPPLEMENTARY INFORMATION: 

1. General Backaround 

The Museum Services Act ("the Act"), which is title 11 of the Arts, 
Humanities and Cultural Affairs Act of 1976, was enacted on October 8, 1976. As 
subsequently amended, it appears in 20 U.S.C. 961-68. 

The purpose of the Act is stated in section 202, 20 U.S.C. 961, as follows: 

It is the purpose (of the Museum Services Act) to encourage and assist 
museums in their educational role, in conjunction with formal systems or 
elementary, secondary, post-secondary education and with programs on nonformal 
education for all age groups; to assist museums in modernizing their methods and 
facilities so that they may be better able to conserve our cultural, historic, 
and scientific heritage: and to ease the financial burden borne by museums as a 
result of their increasing use by the public. 

The Act establishes an Institute of Museum Services (IMS) consisting of a 
National Museum Services Board (Board) and a Director. IMS is an independent 
agency placed in the National Foundation on the Arts and the Humanities 
(National Foundation). 20 U.S.C. 962. 

The Act lists a number of illustrative activities for which grants may be 
made, including assisting museums to meet their adrninietrative costs for 
preserving and maintaining their collections, exhibiting them to the public, and 
providing educational programs to the public. During fiscal year 1990 IMS 
provides four types of grant assistance to museums: (1) General operating 
support; (2) conservation assistance; (3) museum assessment assistance; and (4) 
assistance to professional museum organizations. 

2. Need for the Reaulations 

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794, provides in 
pertinent part : 

NO otherwise qualified individual with handicaps in the United States, as 
defined in (section 706(8) of Title 29), shall, solely by reason of her or his 



handicap, be excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving Federal 
financial assistance.* * * 

Prior regulations of IMS have specified the applicability of section 504 to 
programs of assistance administered by IMS. Compare 45 CFR 1180.44 48 FR 27733 
(June 17, 1983) with former 45 CFR 64.17, 45 FR 53419 (August 11, 1980), See 
also 45 FR 53415 (Aug. 11, 1980). Thus, formulation by the Board of rules 
regarding the applicability of section 504 does not establish a new statutory 
requirement for IMS recipients. Prior to the transfer of IMS to the National 
Foundation, regulations of the Education Department (of which IMS was then a 
part) governed the operation of section 504 as it related to programs of IMS. 
With the transfer of IMS to the National Foundation it is necessary to establish 
regulations governing the administration of section 504 as it pertains to 
these programs in the context of the status of IMS as an agency within the 
National Foundation. 

In 1986 IMS issued regulations under section 504 relating to the 
enforcement of nondiscrimination on the basis of handicap in programs or 
activities conducted by the Institute itself. 45 CFR part 1181. These 
regulations implement section 119 of the Rehabilitation Comprehensive Services 
and Developmental Disabilities Amendments of 1978 and apply to all programs or 
activities conducted by the agency. 45 CFR 1181.102. It is now appropriate for 
IMS to issue revised regulations pertaining to nondiscrimination on the basis 
of handicap in federally assisted programs carried out by museums or other 
recipients under the Museum Services Act through grants or other financial 
assistance provided by IMS. 

A purpose for the transfer of IMS to the National Foundation was to improve 
coordination of the policies of IMS with those of other agencies in the National 
Foundation. The Board has determined that, in formulating regulations under 
section 504, it would be consistent with this purpose for IMS to look to 
analogous rules adopted by the National Endowment for the Humanities (NEH), 
which is also an agency within the National Foundation. A number of reasons 
support this determination. (1) By inter-agency agreement, IMS looks to NEH for 
administrative services with respect to section 504 matters. Making the NEH 
regulations applicable to IMS programs will facilitate a more efficient 
administration of section 504 to meet the needs of handicapped visitors to 
museums served by IMS. 

(2) The Board desires to minimize the degree to which museums assisted both 
by IMS and by the Endowments, as well a6 members of the affected target 
population, must look to different sets of regulations to govern the same 
cross-cutting issue. 

(3) The NEH regulations have been developed in light of particular questions 
which cultural institutions face in achieving compliance with section 504. 

(4) Many museums which participate in programs administered by IMS are 
presumably familiar with the NEH regulations under section 504 and thus will 
more readily understand their responsibilities under its provisions. 

For these reasons the Board determined to make applicable to IMS programs the 
NEH regulations under section 504 which are found in 45 CFR part 1170, 46 FR 
55897 (Nov. 12, 1981). 

Part 1170 was issued by NEH in 1981 and was based on the regulation for 
federally assisted programs issued by the Department of Health, Education, and 
Welfare (HEW) in 1977 (42 FR 22676) and later transferred to the Department of 
Health and Human Services (45 CFR part 84). Since 1977 a number of significant 
court opinions have been issued interpreting section 504 and the regulations 
implementing it. Because of this developing case law, regulations implementing 



section 504 in federally conducted programs issued in recent years by the IMS 
and more than 40 other agencies explicitly provide, unlike part 1170, that, in 
communicating with individuals with handicaps and ensuring that a program or 
activity is accessible, the Federal agency is not required to take any action 
that it can demonstrate would result in a fundamental alteration in the nature 
of the program or activity or in undue financial and administrative burdens (45 
CFR 1181.150(a), 1181.160(d) (IMS); see also, e.g., 28 CFR 39.150(a) 39.160(d) 
(Department of Justice); 45 CFR 1175.150(a), 1175.160(d) (NEH). These 
provisions, which were upheld in Department of Justice Handicapped Employees 
Association v. Meese, No. 84-5645 (E.D. Pa., Oct. 9, 1987), are based on the 
Supreme Court's ruling in Southeastern Community College v. Davis, U.S. 397 
(1979), that section 504 and the HEW regulations implementing it do not 
require actions that would have such effects. These provisions are also 
supported by Alexander v. Choate, 469 U.S. 287 (1985), in which the Court noted 
that section 504 and its implementing regulations at the time require 
"reasonable adjustments in the nature of the benefit offered * * * to assure 
meaningful access" (469 U.S. at 301 n. 21), but do not require " 'changes;' 
'adjustments;' or 'modifications' to existing programs that would be 
'substantial' * * * or that would constitute 'fundamental alterations(s) in the 
nature of a program' " Id. at n. 20 (citations omitted). Thus although the NEH 
regulation that IMS proposes to adopt does not include the language found in the 
more recently issued regulations for federally conducted programs, it does 
provide recipients, by virtue of judicial interpretation, the same fundamental 
alteration/undue burdens defenses. (See e.g., Rhode Island Handicapped Action 
Committee v. Rhode Island Public Transit Authority, 718 F. 2d 490 (1st Cir., 
1983); Dopico v. Goldschmidt, 687 F. 2d 644 (2d Cir. 1982); American Public 
Transit Association v. Lewis, 655 F. 2d 1272 (D.C. Cir., 1981). 

Numerous section 504 regulations for federally conducted programs, 
including the final rule issued by the Advisory Council on Historic 
Preservation, also contain a clarification of the requirements of the statute as 
applied to historic preservation programs (36 CFR 812.150(a)(2), (b)(2) 
(Advisory Council on Historic Preservation)); see also e.g., 45 CFR 
1153.150(a)(2), (b)(2) (NEA); 45 CFR 2104.150 (a)(2), (b)(2) (Commission of Fine 
Arts)). In order to avoid a possible conflict between the congressional mandates 
to preserve historic properties on the one hand and to eliminate discrimination 
against individuals with handicaps on the other, these regulations provide 
that in historic preservation programs the agency is not required to take any 
action would result in a substantial impairment of significant historic features 
of an historic property (i.e., a property that is listed or eligible for listing 
in the National Register of Historic Places or designated as historic under a 
statute of the appropriate State or local government body). 

Neverthelese, because the primary benefit of an historic preservation program 
is uniquely the experience of the historic property itself, the regulations 
require the agency to give priority to methods of providing program 
accessibility that permit individuals with handicaps to have physical access 
to the historic property. When such access cannot be provided, however, the 
regulations permit the agency to adopt alternative methods for providing program 
accessibility. Such methods include using audio-visual materials to depict those 
portions of an historic property that cannot otherwise be made accessible, 
assigning persons to guide individuals with handicaps into or through portions 
of historic properties that cannot otherwise be made accessible, or adopting 
other innovative methods. IMS will follow this approach in applying 45 CFR part 
1170 to programs that have preservation of historic properties as a primary 
purpose. 

4. Public ~artici~ation 

A notice of proposed rulemaking setting forth the rule and accompanying 
discussion was published on September 1, 1989 at 54 FR 36330. No comments were 
received in response to the notice of proposed rulemaking and the rule is being 
issued in final form without changes in the text that appeared in the September 
1 Federal Register document. 



5. Executive Order 12291 

These regulations have been reviewed in accordance with Executive Order 
12291. They are classified as nonmajor because they do not meet the criteria for 
major regulations established in the order. 

6. Resulatorv Flexibilitv Act Certification 

The Director certifies that these regulations will not have a significant 
economic impact on a substantial number on small entities. To the extent that 
these regulations affect States and State agencies, they will not have an impact 
on small entities because States and State agencies are not considered to be 
small entities under the Regulatory Flexibility Act. 

These regulations will affect certain museums receiving Federal financial 
assistance under the Museum Services Act. However, they will not have a 
significant economic impact on the small entities affected because they do not 
impose excessive regulatory burdens or require unnecessary Federal supervision. 

L i s t  of S u b j e c t s  i n  45 CFR P a r t  1180 

Daphne Wood Murray, Director Institute of Museum Services. 

PART 1180 -- [AMENDED] 
The Institute of Museum Services amends subchapter E of chapter XI of title 

45 of the Code of Federal Regulations as follows: 

1. The authority citation for part 1180 is revised to read as follows: 
Authority: 20 U.S.C. 961-968; Pub. L. 97-100, 95 Stat. 1414; Pub. L. 

97-394, 96 Stat. 1994; 29 U.S.C. 794. 

2. Part 1180 is amended by revising @ 1180.44 to read as follows: 

@ 1180.44 Federal statutes and regulations on nondiscrimination. 

(a) Each 
Subject 
Discriminati 

grantee shall comply with 

.on on the basis of race, 
color or national origin 

Discrimination on the basis of sex 

Discrimination on the basis of 
handicap 

Discrimination on the basis of age 

the following statutes: 
Statute 

Title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d through 2000d-4) 

Title IX of the Education Amendments of 
1972 (20 U.S.C. 1681-1683). 

Section 504 of the Rehabilitation Act 
of 1973 (29 U.S.C. 794) . 
The Age Discrimination Act (420 U.S.C. 
8101 et. seq). 

(b)-(c) [reserved] 

(d) Regulations under section 504 of the Rehabilitation Act of 1973. The 
Institute applies the regulations in 45 CFR Part 1170, issued by the National 
Endowment for the Humanities and relating to nondiscrimination on the basis of 
handicap in federally assisted programs and activities, in determining the 

compliance of museums with section 504 of the Rehabilitation Act of 1973 as it 
applies to recipients of Federal financial assistance from the Institute. These 
regulations apply to each program or activity that receives such assistance. In 
applying these regulations, references to the "Endowment" of the "agency" shall 
be deemed to be references to the Institute and references to the "Chairman" 
shall be deemed to be references to the Director. 
FR Doc. 90-29002 Filed 12-11-90; 8:45 am] 



SECURITIES AND EXCHANGE COMMISSION 
AGENCY: Securities and Exchange Commission. 

17 CFR Part 200 
Handicapped Persons; Accessibility to Open Meetings 

(Rel. Nos. 33-6856; 34-27794; 35-25054; 39-2236; 1C-17374; 
IA-1223 ] 

March 20, 1990 
ACTION: Final rule. 

SUMMARY: The Securities and Exchange Commission is revising subpart I, part 200 
of title 17 to include a notice of accessibility to handicapped persons of 
open meetings of the Commission. This revision will advise handicapped persons 
who are planning to attend a public Commission meeting and who require auxiliary 
aids (such as a sign language interpreter) that they should contact the 
Selective Placement Coordinator, Office of Personnel, to make the necessary 
arrangements. 

EFFECTIVE DATE: March 20, 1990. 

FOR FURTHER INFORMATION CONTACT: Carol K. Scott, Assistant General Counsel 
(202-272-2472), or Fran L. Paver (202-272-2453), Office of the General Counsel, 
Securities and Exchange Commission, 450 Fifth Street, NW., Washington, DC 20549. 

TEXT: SUPPLEMENTARY INFORMATION: On July 8, 1988, the Commission joined with 
other federal agencies in issuing final rules (53 FR 25872) to implement 
section 504 of the Rehabilitation Act of 1973, as amended. These rules were 
adopted by the Commission as part of subpart L of 17 CFR part 200. The rules 
concern the enforcement of nondiscrimination on the basis of handicap in 
programs and activities conducted by the Commission. To further ensure that 
handicapped persons can enjoy full access to and participation in open 

Commiseion meetings, the Commission is amending its regulations pertaining to 
public observance of Commission meetings, 17 CFR subpart I, to include a notice 
of the procedures necessary to obtain auxiliary aids, such as sign language 
interpreters. 

List of Subiects in 17 CFR Part 200 

Federal buildings and facilities, Handicapped. 

Text of Amendments 

For the reasons set out in the preamble, the Commission is amending part 200 
chapter 11, title 17 of the Code of Federal Regulations as follows: 

PART 200 -- ORGANIZATION; CONDUCT AND ETHICS; AND INFORMATION AND REQUESTS 
Subpart I -- Regulations Pertaining to Public Observation of Commission 

Meet ings 

1. The authority citation for part 200, subpart I, is revised to read as 
follows: 

Authority: 5 U.S.C. 552b, unless otherwise noted. Section 200.410 also is 
issued under 29 U.S.C. 794. 

2. Section 200.410 is amended by adding a new paragraph (d) to read as 
follows: 

@ 200.410 Miscellaneous. 



(d) Access to public meetings. Any member of the public who plans to attend 
a public meeting of the Commission, and who requires an auxiliary aid such as a 
sign language interpreter, should contact the Commission's Selective Placement 
Coordinator, Office of Personnel at (202) 272-7065 or TDD number (202) 272-2552, 
prior tothe meeting to make the necessary arrangements. The Selective Placement 
Coordinator will take all reasonable steps to accommodate requests made in 
advance of the scheduled meeting date. 

By the Commission. 

Dated: March 13, 1990. 

Jonathan G. Katz, Secretary. 

[FR Doc. 90-6306 Filed 3-19-90; 8:45 am] 



ADVISORY COUNCIL ON HISTORIC PRESERVATION 
Institute of Museum Services, National Endowment for the 
Arts, Enforcement of Nondiscrimination on the Basis of 

Handicap in Federally Conducted Programs 
AGENCIES: Advisory Council on Historic Preservation, 

Institute of Museum Services, National Endowment for the 
Arts. 

August 21, 1987 

National Foundation on the Arts and the Humanities 

ACTION: Notice of Request for comments. 

SUMMARY: Each of the above-referenced agencies has participated in a Department 
of Justice sponsored joint publication of final rules (51 FR 22880) 
implementing section 504 of the Rehabilitation Act of 1973, as amended (29 
U.S.C. 794) . Section 504, as amended, prohibits discrimination on the basis 
of handicap in programs or activities conducted by Federal executive agencies. 

Each agency's regulations requires it to conduct a self-evaluation of its 
compliance with section 504. Since these agencies share a common facility, 
they have determined it useful to conduct certain parts of their separate 
self-evaluation processes jointly, including sharing the services of five 
outside consultants with disabilities. As part of these evaluations, the 
agencies now request comments from interested persons on the accessibility of 
the way they conduct their separate programs and common facility to disabled 
persons. 

DATE: Comments must be submitted on or before September 21, 1987. 

ADDRESS: Comments on the accessibility operation of the programs of the Advisory 
Council for Historic Preservation may be submitted to: Frank Suman, Advisory 
Council on Historic Preservation, 1100 Pennsylvania Avenue, NW., Washington, DC 
20506. 

Comments on the accessibility operation of the programs of the Institute of 
Museum Services may be submittedto: James Wieber, Institute of Museum Services, 
1100 Pennsylvania Avenue, NW., Washington, DC 20506. 

Comments on the accessibility operation of the programs of the National 
Endowment for the Arts may be submitted to: Paula Terry, National Endowment for 
the Arts, Office for Special Constituencies, 1100 Pennsylvania Avenue, NW., 
Washington, DC 20506, 682-5532 or TDD 682-5496. 

Comments on the facility in which all these agencies are located, the Nancy 
Hanks Center at the Old Post Office building, 1100 Pennsylvania Avenue, NW., 
Washington, DC 20506 may be submitted to any of the agencies. 
FOR FURTHER INFORMATION CONTACT: 

Advisory Council on Historic Preservation: See comment section. 

Institute of Museum Services: See comment section. 

National Endowment for the Arts: See comment section. 

TEXT: SUPPLEMENTARY INFORMATION: Each agency's regulations are based on a 
prototype developed by the Department of Justice and contain comparable 
requirements. The regulations of the Advisory Council on Historic Preservation 
are codified at 36 CFR Part 812; the Institute of Museum Services at 45 CFR Part 
1181; and the National Endowment for the Arts at 48 CFR Part 1153. Section XX 
.I10 of each agency's regulations requires that it evaluate its policies and 



practices in light of section 504 and provide an opportunity to interested 
persona, including handicapped persons or organizations representing 
handicapped persons, to participate in the self-evaluation process by 
submitting oral or written comments on the accessibility of the agency's 
programs and facility. All comments will be considered as part of the 
self-evaluation process. Following the completion of the self-evaluation 
process, each agency's self-evaluation will be on file and available for public 
inspection, with each agency's description of areas examined, any problems 
identified, and any modifications made. See XX .110(c). Access to these files 
may be obtained by contacting the person listed under the comment section of 
this preamble. 

Robert D. Bush, Executive Director, Advisory Council on Historic Preservation. 
Lois Burke Shepard, Director, Institute of Museum Services. 
Keith Stephens, Assistant Director for Administration, National Endowment for the 
Arts. 

[FR Doc. 87-19110 Filed 8-20-87; 8:45 am] 



PANAMA CANAL COMMISSION 
AGENCY: Panama Canal Commission. 

35 CFR Part 257 
Enforcement of Nondiscrimination on the Basis of 

Handicap in Panama Canal Commission Programs 

July 10, 1987 

ACTION: Final rule. 

SUMMARY: This regulation requires that the Panama Canal Commission operate its 
programs and activities to assure nondiscrimination against qualified 
individuals with handicaps. It sets forth standards for what constitutes 
discrimination on the basis of mental or physical handicap, provides a 
definition for "individual with handicaps" and "qualified individual with 
handicaps" , and establishes a complaint mechanism for resolving allegations of 
discrimination. This regulation is issued under the authority of section 504 
of the Rehabilitation Act of 1973, as amended, which prohibits discrimination 
on the basis of handicap in programs or activities conducted by Federal 
executive agencies. 

DATES: This rule is effective August 10, 1987. 

FOR FURTHER INFORMATION CONTACT: Mr. Michael Rhode, Jr., Office of the 
Secretary, Panama Canal Commission, Suite 550, 2000 L Street NW., Washington, DC 
20036-4996 (Tel. No. 202-634-6441 TDD) or Mr. John L. Haines, Jr., General 
Counsel, Panama Canal Commission, APO Miami 34011-5000 (Tel. No. 
011-507-52-7511). Copies of this regulation will be made available on tape for 
persons with impaired vision who request them. 

TEXT: SUPPLEMENTARY INFORMATION: The Panama Canal Commission published proposed 
regulations concerning the enforcement of nondiscrimination on the basis of 
handicap on June 11, 1986 at 51 FR 21314. One comment was received concerning 
the proposed regulation, and the proposed regulation is adopted without 
substantive change. 

Backuround 

The purpose of this rule is to provide for the enforcement of section 504 of 
the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , as it applies 
to certain programs and activities conducted by Panama Canal Commission. As 
amended by the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978 (Section 119, Pub. L. 95-602, 92 Stat. 2982) and 
the Rehabilitation Act Amendments of 1986 (Pub. L. 99-506, 100 Stat. 1810), 
section 504 of the Rehabilitation Act of 1973 states that: 

No otherwise qualified individual with handicaps in the United States, * * 
* shall, solely by reason of his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any program 
or activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shall promulgate such regulations as may 
be necessary to carry out the amendments to this section made by the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 
1978. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of the Congress, and such regulation may take effect no 
earlier than the thirtieth day after the date on which such regulation is so 
submitted to such committees. 

Section 504 requires that regulations that apply to the programs and 
activities of Federal executive agencies be submitted to the appropriate 



authorizing committees of Congress and that such regulations take effect no 
earlier than the thirtieth day after they have been so submitted. The Panama 
Canal Commission is submitting these regulations to the Senate Committee on 
Labor and Human Resources and to the House Committee on Education and Labor. 
This rule will become effective on August 10, 1987. 

The substantive nondiscrimination obligations of the agency, as set forth 
in this rule, are identical, for the most part, to those established by Federal 
regulations for programs or activities receiving Federal financial assistance. 
See 28 CFR Part 41 (section 504 coordination regulation for federally assisted 
programe). This general parallelism is in accord with the intent expressed by 
supporters of the 1978 amendment during debate on the floor of the House of 
Representatives that the Federal Government should have the same obligations 
under section 504 as recipients of Federal financial assistance. 124 Cong. 
Rec. 13,901 (1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, E2670 
(daily ed. May 17, 1978) (remarkes of Rep. Jeffords); 124 Cong. Rec. 13,897 
(remarks of Rep. Brademas); 124 Cong. Rec. at 38,552 (remarks of Rep. Sarasin). 

There are, however, some language differences between this final rule and 
the Federal government's section 504 regulations for federally assisted 
programs. These changes are based on the Supreme Court's decision in 
Southeastern Community College v. Davis, 442 U.S. 397 (1979), and the subsequent 
circuit court decisions interpreting Davis and section 504. See Dopico v. 
Goldschmidt, 687 F. 2d 644 (2d Cir. 1982) ; American Public Transit Association v. 
Lewis, 655 F.2d 1272 (D.C. Cir. 1981); (APTA); See also Rhode Island 
Handicapped Action Committee v. Rhode Island Public Transit Authority, 718 
F.2d 490 (1st Cir. 1983). 

These language differences are also supported by the decision of the Supreme 
Court in Alexander v. Choate, 469 U. S. 287 (1985), where the Court held that the 
regulations for federally assisted programs did not require a recipient to 
modify a limitation on the duration of Medicaid coverage for inpatient hospital 
care for handicapped persons. Clarifying its Davis decision, the Court 
explained that section 504 requires only "reasonable" modifications, id. at 
300, and explicitly noted that "[tlhe regulations implementing section 504 
[for federally assisted programs] are consistent with the view that reasonable 
adjustments in the nature of the benefit offered must at times be made to assure 
meaningful access." Id., at n. 21 [emphasis added]. 

Incorporation of these language changes makes this regulation consistent with 
the section 504 regulations for federally assisted programs as they have been 
interpreted by the Supreme Court. Many of the regulations for federally assisted 
programs were issued prior to the Davis decision, the lower court cases 
interpreting Davis, and the Alexander decison; therefore, their language does 
not reflect the interpretation of section 504 provided by the Supreme Court 
and by the various circuit courts. Of course, these regulations for federally 
assisted programs must be interpreted to reflect the holdings of the Federal 
judiciary. Hence, the Panama Canal Commission believes that there are no 
significant differences between this final rule for federally conducted 
programe and the Federal government's interpretation of section 504 
regulations for federally assisted programs. 

This regulation has been reviewed by the Department of Justice under 
Executive Order 12250 (45 FR 72995, 3 CFR, 1980 Comp., p. 298), and by the Equal 
Employment Opportunity Commission under Executive Order 12067 (43 FR 28967, 3 
CFR, 1978 Comp., p. 206). 

This regulation is not a major rule within the meaning of Executive Order 
12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a regulatory 
impact analysis has not been prepared. This regulation does not have an impact 
on small entities and is not, therefore, subject to the Regulatory Flexibility 
A c t  (5 U.S.C. 601 through 612). 



Section-bv-Section Analysis 

Section 257.101 Purpose 

Section 257.101 states the purpose of the rule, which is to effectuate 
section 119 of the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978, which amended section 504 of the 
Rehabilitation Act of 1973, to prohibit discrimination on the basis of 
handicap in programs or activities conducted by Executive agencies or the 
United States Postal Service. 

Section 257.102 Application. 

The regulation applies to all programs or activities conducted by the agency 
except for programs or activities conducted outside the United States which do 
not involve individuals with handicaps in the United States. 

Section 257.103 Definitions. 

"Agency." For purposes of this regulation "agency" means the Panama Canal 
Commission. 

"Assistant Attorney General." "Assistant Attorney General" refers to the 
Assistant Attorney General, Civil Rights Division, United States Department of 
Justice. 

"Auxiliary aids." "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 
Auxiliary aids are addressed in @ 257.160(a)(l), and are discussed further in 
the analysis of that section. 

"Complete complaint." A "complete complaint" is defined to include all the 
information necessary to enable the agency to investigate a complaint. The 
definition is necessary because the 180-day period for the agency's 
investigation (see @ 257.170(d)) begins when it receives a complete complaint. 

"Facility." The definition of "facility" is similar to that in the section 
504 coordination regulation for federally assisted programs, 28 CFR 41.3(f), 
except that the phrase "or interest in such property" has been deleted and the 
phrase "rolling stock or other conveyances" has been added. The phrase, "or 
interest in such property," is deleted, because the term "facility" as used in 
this regulation, refers to structures and not to intangible property rights. It 
should, however, be noted that the regulation applies to all programs and 
activities conducted by the agency involving individuals with handicaps in the 
United States, regardless of whether the facility in which they are conducted is 
owned, leased, or used on some other basis by the agency. The term "facility" is 
used in @@ 257.149, 257.150 and 257.170(f). 

"Individual with handicaps. " The definition of "individual with 
handicaps" is identical to the definition of " handicapped person" appearing 
in the section 504 coordination regulation for federally assisted programs (28 
CFR 41.31). Although section 103(d) of the Rehabilitation Act Amendments of 
1986 changed the statutory term " handicapped individual" to "individual with 
handicaps, " the legislative history of this amendment indicates that no 
substantive change was intended. Thus, although the term has been changed in 
this regulation to be consistent with the statute as amended, the definition is 
unchanged. In particular, although the term as revised refers to " handicaps" 
in the plural, it does not exclude persons who have only one handicap. 

"Qualified individual with handicaps. " The definition of "qualified 
individual with handicaps" is a revised version of the definition of 
"qualified handicapped person" appears in the section 504 coordination 



regulation for federally assisted programs (28 CFR 41.32). 

Paragraph (1) deviates from existing regulations for federally assisted 
programs because of intervening court decisions. It defines "qualified 
individual with handicaps" with regard to any program under which a person is 
required to perform services or to achieve a level of accomplishment. In such 
programs a qualified individual with handicaps is one who can achieve the 
purpose of the program without modifications in the program that the agency can 
demonstrate would result in a fundamental alteration in its nature. This 
definition reflects the decision of the Supreme Court in Southeastern Community 
College v. Davis. 

In that case, the Court ruled that a hearing-impaired applicant to a nursing 
school was not a "qualified handicapped person" because her hearing impairment 
prevented her from participating in the clinical training portion of the 
program. The Court found that, if the program were modified so as to enable the 
respondent to participate (by exempting her from the clinical training 
requirements), "she would not receive even a rough equivalent of the training a 
nursing program normally gives." 442 U.S. at 410. It also found that "the 
purpose of [the] program was to train persons who could serve the nursing 
profession in all customary ways," id. at 413, and that the respondent would be 
unable, because of her hearing impairment, to perform some functions expected of 
a registered nurse. It therefore concluded that the school was not required by 
section 504 to make such modifications that would result in "a fundamental 
alteration in the nature of the program." Id. at 410. 

We have incorporated the Court's language in the definition of "qualified 
individual with handicaps" in order to make it clear that such a person must 
be able to participate in the program offered by the agency. The agency is 
required to make modifications in order to enable an applicant with handicaps to 
participate, but is not required to offer a program of a fundamentally 
different nature. The test is whether, with appropriate modifications, the 
applicant can achieve the purpose of the program offered, not whether the 
applicant could benefit or obtain results from some other program that the 
agency does not offer. Although the revised definition allows exclusion of some 
individuals with handicaps from some programs, it requires that an individual 
with handicaps who is capable of achieving the purpose of the program be 
accommodated, provided that the modifications do not fundamentally alter the 
nature of the program. 

The definition of "qualified individual with handicaps" has been revised to 
make it clear that the agency has the burden of demonstrating that a proposed 
modification would constitute a fundamental alteration in the nature of its 
program or activity. Furthermore, in demonstrating that a modification would 
result in such an alteration, the agency must follow the procedures established 
in @@ 257.150(a) and 257.160(d), which are discussed below, for demonstrating 
that an action would result in undue financial and administrative burdens. That 
is, the decision must be made by the agency head or his designee in writing 
after consideration of all resources available for the program or activity and 
must be accompanied by an explanation of the reasons for the decision. If the 
agency head determines that an action would result in a fundamental alteration, 
the agency must consider options that would enable an individual with 
handicaps to achieve the purpose of the program but would not result in such 

an alteration. 

Paragraph (2) explains that "qualified individual with handicaps" means 
"qualified handicapped person," as that term is defined for purposes of 
employment in 29 CFR 1613.702(f), which is made applicable to this part by @ 
257.140(2) of this rule. Nothing in this part changes existing regulations 
applicable to employment. 

For programs or activities that do not fall under the first two paragraphs, 
paragraph (3) adopts the existing definition of "qualified handicapped person" 
with respect to services in the coordination regulation for programs receiving 



Federal financial assistance (28 CFR 41.32(b)). Under this definition, a 
qualified individual with handicaps is an individual with handicaps who 
meets the essential eligibility requirements for participation in the program or 
activity . 

"Section 504. " This definition makes clear that, as used in this 
regulation, "section 504" applies only to programs or activities conducted by 
the agency and not to programs or activities to which it provides Federal 
financial assistance. 

Section 257.110 Self-evaluation. 

This section requires that the agency conduct a self-evaluation of its 
compliance with section 504 within one year of the effective date of this 
regulation. The self-evaluation requirement is present in the existing section 
504 coordination regulation for programs or activities receiving Federal 
financial assistance (28 CFR 41.5(b)(2)). Experience has demonstrated the 
self-evaluation process to be a valuable means of establishing a working 
relationship with individuals with handicaps that promotes effective and 
efficient implementation of section 504. 

This final rule uses the same provision adopted by the Department of 
Justice in its final rule implementing section 504 for its federally 
conducted programs. 28 CFR 39.110. The Department of Justice determined that 
this regulatory language was appropriate after it had analyzed the Federal 
Advisory Committee Act (5 U.S.C. app.) Executive Order 12024, and 41 CFR Part 
101-6, the regulation of the General Services Administration implementing the 
Act. 

This final rule provides that the agency shall afford an opportunity for 
interested persons, including individuals with handicaps or organizations 
representing individuals with handicaps, to participate in the self-evaluation 
process and development of transition plans ( @  257.150(d)) by submitting 
comments (both oral and written). 

Section 257.111 Notice. 

Section 257.111 requires the agency to disseminate sufficient information to 
employees, applicants, participants, beneficiaries, and other interested persons 
to apprise them of rights and protections afforded by section 504 and this 
regulation. Methods of providing this information include, for example, the 
publication of information in handbooks, manuals, and pamphlets that are 
distributed to the public to describe the agency's programs and activities; the 
display of informative posters in service centers and other public places; or 
the broadcast of information by television or radio. 

Section 257.130 General prohibitions against discrimination. 

Section 257.130 is an adaptation of the corresponding section of the 
coordination regulation under section 504 for programs or activities receiving 
Federal financial assistance (28 CFR 41.51). 

Paragraph (a) restates the nondiscrimination mandate of section 504. The 
remaining paragraphs in @ 257.130 establish the general principles for analyzing 
whether any particular action of the agency violates this mandate. These 
principles serve as the analytical foundation for the remaining sections of the 
regulation. Whenever the agency has violated a provision in any of the 
subsequent sections, it has also violated one of the general prohibitions found 
in @ 257.130. When there is no applicable subsequent provision, the general 
prohibitions stated in this section apply. 

Paragraph (b) prohibits overt denials of equal treatment of individuals with 
handicaps. The agency may not refuse to provide an individual with handicaps 



with an equal opportunity to participate in or benefit from its program simply 
because the person is handicapped. Such blatantly exclusionary practices often 
result fromthe use of irrebuttable presumptions that absolutely exclude certain 
classes of disabled persons (e.g., epileptics, hearing-impaired persons, persons 
with heart ailments) from participation in programs or activities without regard 
to an individual's actual ability to participate. Use of an irrebuttable 
presumption is permissible only when in all cases a physical condition by its 
very nature would prevent an individual from meeting the essential eligibility 
requirements for participation in the activity in question. The Department of 
Justice has said, for example, in the prototype regulations that it would be 
permissible to exclude without an individual evaluation all persons who are 
blind in both eyes from eligibility for a license to operate a commercial 
vehicle in interstate commerce, but it may not be permissible to disqualify 
automatically all those who are blind in just one eye. 

Section 504, however, prohibits more than just the most obvious denials of 
equal treatment. It is not enough to admit persons in wheelchairs to a program 
if the facilities in which the program is conducted are inaccessible. Paragraph 
(b)(l)(iii), therefore, requires that the opportunity to participate or benefit 
afforded to an individual with handicaps be as effective as that afforded to 
others. The later sections on program accessibility ( @ @  257.149, 257.150 and 
257.151) and communications ( @  257.160) are specific applications of this 
principle. 

Despite the mandate of paragraph (d) that the agency administer its programs 
and activities in the most integrated setting appropriate to the needs of 
qualified individuals with handicaps, paragraph (b)(l)(iv), in conjunction 
with paragraph (d), permits the agency to develop separate or different aids, 
benefits, or services when necessary to provide individuals with handicaps 
with an equal opportunity to participate in or benefit from the agency's 
programs or activities. Paragraph (b)(l)(iv) requires that different or separate 
aids, benefits, or services be provided to individuals with handicaps only 
when necessary to ensure that the aids, benefits, or services are as effective 
as those provided to others. Even when separate or different aids, benefits or 
services would be more effective, paragraph (b)(2) provides that a qualified 
individual with handicaps still has the right to choose to participate in the 
program that is not designed to accommodate individuals with handicaps. 

Paragraph (b)(l)(v) prohibits the agency from limiting a qualified individual 
with handicaps in the enjoyment of any right, privilege, advantage, or 
opportunity enjoyed by others receiving any aid, benefit, or service. 

Paragraph (b)(3) prohibits the agency from utilizing criteria or methods of 
administration that deny individuals with handicaps access to the agency's 
programs or activities. The phrase "criteria or methods of administration" 
refers to official written agency policies and the actual practices of the 
agency. This paragraph prohibits both blatantly exclusionary policies or 
practices and nonessential policies and practices that are neutral on their 
face, but deny individuals with handicaps an effective opportunity to 
participate. 

Paragraph (b)(4) specifically applies the prohibition enunciated in @ 
257.130(b)(3) to the process of selecting sites for construction of new 
facilities or existing facilities to be used by the agency. Paragraph (b)(4) 
does not apply to construction of additional buildings at an existing site. 

Paragraph (b)(5) prohibits the agency, in the selection of procurement 
contractors, from using criteria that subject qualified individuals with 
handicaps to discrimination on the basis of handicap. 

Paragraph (c) provides that programs conducted pursuant to Federal statute or 
Executive order that are designed to benefit only individuals with handicaps 
or a given class of individuals with handicaps may be limited to those 
individuals with handicaps. 



Paragraph (d), discussed above, provides that the agency must administer 
programs and activities in the most integrated setting appropriate to the needs 
of qualified individuals with handicaps, i.e., in a setting that enables 
individuals with handicaps to interact with nonhandicapped person to the 
fullest extent possible. 

Section 257.140 Employment. 

Section 257.140 prohibits discrimination on the basis of handicap in 
employment. Courts have held that section 504, as amended in 1978, covers the 
employment practices of Executive agencies. Gardner v. Morris, 752 F.2d 1271, 
1277 (8th Cir. 1985); Smith v. U.S. Postal Service, 742 F.2d 257, 259-260 (6th 
Cir. 1984); Prewitt v. U.S. Postal Service, 662 F.2d 292, 302-304 (5th Cir. 
1981). Contra McGuinness v. U.S. Postal Service, 744 F.2d 1318, 1320-21 (7th 
Cir. 1984); Boyd v. U.S. Postal Service, 752 F.2d 410, 413-414 (9th Cir. 1985). 

Courts uniformly have held that in order to give effect to section 501 of the 
Rehabilitation Act, which covers Federal employment, the administrative 

procedures of section 501 must be followed in processing complaints of 
employment discrimination under section 504. Smith, 742 F.2d at 262, Prewitt, 
662 F.2d at 304. Accordingly, @ 257.140 (Employment) of this rule adopts the 
definitions, requirements, and procedures of section 501 as established in 
regulations of the Equal Employment Opportunity Commission (EEOC) at 29 CFR Part 
1613. (It should be noted, however, that section 501 and 29 CFR Part 1613 apply 
not only to handicapped persons in the United States but also to the 
employment of U.S. citizens outside the United States.) In addition to this 
section, @ 257.170(b) of this regulation specifies that the agency will use the 
existing EEOC procedures to resolve allegations of employment discrimination. 

The final rule has not been changed. Responsibility for coordinating 
enforcement of Federal laws prohibiting discrimination in employment is assigned 
to the EEOC by Executive Order 12067 (43 FR 28967, 3 CFR, 1978 Comp., p. 206). 
Under this authority, the EEOC establishes government-wide standards on 
nondiscrimination in employment on the basis of handicap. While this rule 
could define terms with respect to employment and enumerate what practices are 
covered and what requirements apply, the agency is adopting the EEOC's 
recommendation that, in order to avoid duplicative, competing, or conflicting 
standards with respect to Federal employment, reference in these regulations to 
the government-wide EEOC rules is sufficient. The class of Federal employees and 
applicants covered by section 504 is identical to or subsumed within that 
covered by section 501. To apply different or lesser standards to persons 
alleging violations of section 504 could lead unnecessarily to confusion in 
the enforcement of the Rehabilitation Act with respect to Federal employment. 

Section 257.149 Program accessibility: Discrimination prohibited. 

Section 257.149 states the general nondiscrimination principle underlying 
the program accessibility requirements of @@ 257.150 and 257.151. 

Section 257.150 Program accessibility: Existing facilities. 

This regulation adopts the program accessibility concept found in the 
existing section 504 coordination regulation for programs or activities 
receiving Federal financial assistance (28 CFR 41.56 through 41.58), with 
certain modifications. Thus, @ 257.150 requires that the agency's program or 
activity, when viewed in its entirety, be readily accessible to and usable by 
individuals with handicaps. The regulation also makes clear that the agency is 
not required to make each of its existing facilities accessible ( @  
257.150(a)(l)). Section 257.150(a)(2), unlike 28 CFR 41.56 and 41.57, places 
explicit limits on the agency's obligation to ensure program accessibility. 

Paragraph (a)(2) generally codifies case law that defines the scope of the 
agency's obligation to ensure program accessibility. This paragraph provides 



that in meeting the program accessibility requirement the agency is not required 
to take any action that would result in a fundamental alteration in the nature 
of its program or activity or in undue financial and administrative burdens. A 
similar limitation is provided in @ 257.160(d). This provision is based on the 
Supreme Court's holding in Southeastern Community College v. Davis, that section 
504 does not require program modifications that result in a fundamental 

alteration in the nature of a program, and on the Court's statement that section 
504 does not require modifications that would result in "undue financial and 

administrative burdens." 442 U.S. at 412. Since Davis, the courts of appeals 
have applied this limitation on a showing that only one of the two undue burdens 
would be created as a result of the modification sought to be imposed under 
section 504. See e.g., Dopico v. Goldschmidt, supra; American Public Transit 
Association v. Lewis, supra (cited as APTA). 

This interpretation is also supported by the recent decision of the Supreme 
Court in Alexander v. Choate, supra. Alexander involved a challenge to the State 
of Tennessee's reduction of inpatient hospital care coverage under Medicaid from 
20 to 14 days a year. The plaintiffs argued that this reduction violated section 
504, because it had an adverse impact on handicapped persons. The Court 

assumed without deciding that section 504 reaches at least some conduct that 
has an unjustifiable disparate impact on handicapped people, but held that the 
reduction was not "the sort of disparate impact" discrimination that might be 
prohibited by Section 504 or its implementing regulations. 469 U.S. at 299. 
Relying on Southeastern Community College v. Davis, the Court said that section 
504 guarantees qualified handicapped persons "meaningful access to the 
benefits that the [Federal] grantee offers", Id. at 301, and that "reasonable 
adjustments in the nature of the benefit being offered must at times be made to 
assure meaningful access." Id. at n. 21 (emphasis added). However, section 504 
does not require " 'changes,' 'adjustments,' or 'modifications' to existing 
programs that would be 'substantial' * * * or that would constitute 'fundamental 
alterationrs] in the nature of a program.' " Id. at n. 20 (citations omitted). 

Alexander supports the position, based on Davis and the earlier, lower court 
decisions, that in some situations, certain accommodations for a handicapped 
person may so alter an agency's program or activity, or entail such extensive 
costs and administrative burdens that the refusal to undertake the 
accommodations is not discriminatory. Thus, failure to include such an "undue 
burdens" provision could lead to judicial invalidation of the regulation or 
reversal of a particular enforcement action taken pursuant to the regulation. 
This provision is unchanged from the proposed rule. 

The agency is adopting the proposed rule's procedural requirements for 
application of the "fundamental alterationw and "undue financial and 
administrative burdens" language. The agency believes that, in most cases, 
making an agency program accessible will not result in undue burdens. In 
determining whether financial and administrative burdens are undue, all agency 
resources available for use in the funding and operation of the conducted 
program or activity should be considered. The burden of proving that compliance 
with @ 257.150(a) would fundamentally alter the nature of a program or activity 
or would result in undue financial and administrative burdens rests with the 
agency. The decision that compliance would result in such alteration or burdens 
must be made by the agency head or his or her designee and must be accompanied 
by a written statement of the reasons for reaching that conclusion. Any person 
who believes that he or she or any specific class of persons has been injured by 
the agency head's decision or failure to make a decision may file a compliant 
under the compliance procedures established in @ 257.170. Finally, even if there 
is a determination that making a program accessible will fundamentally alter the 
nature of the program, or will result in undue financial and administrative 
burdens, the agency must still take actions, short of that outer limit, that 
will open participation in the agency program to individuals with handicaps to 
the fullest extent possible. 

Paragraph (b) (1) sets forth a number of means by which program accessibility 
may be achieved, including redesign of equipment, reassignment of services to 



accessible buildings, and provision of aides. In choosing among methods, the 
agency shall give priority consideration to those that will be consistent with 
the provision of services in the most integrated setting appropriate to the 
needs of individuals with handicaps. Structural changes in existing facilities 
are required only when there is no other feasible way to make the agency's 
program accessible. The agency may comply with the program accessibility 
requirement by delivering services at alternate accessible sites or making home 
visits, as appropriate. 

Paragraphs (c) and (d) establish time periods for complying with the program 
accessibility requirement. As currently required for federally assisted programs 
by 28 CFR 41.57(b), the agency must make any necessary structural changes in 
facilities as soon as practicable, but in no event later than three years after 
the effective date of this regulation. Where structural modifications are 
required, a transition plan shall be developed within six months of the 
effective date of this regulation. Aside from structural changes, all other 
necessary steps to achieve compliance shall be taken within sixty days. 

Section 257.151 Program accessibility: News construction and alterations. 

Overlapping coverage exists with respect to new construction under section 
504 and the Architectural Barriers Act of 1968, as amended (42 U.S.C. 4151 

through 4157). Section 257.151 provides that those buildings that are 
constructed or altered by, on behalf of, or for the use of the agency shall be 
designed, constructed, or altered to be readily accessible to and usable by 
individuals with handicaps in accordance with 41 CFR 101-19.600 through 
101-19.607. This standard was promulgated pursuant tothe Architectural Barriers 
Act of 1968, as amended (42 U.S.C. 4151 through 4157). We believe that it is 
appropriate to adopt the existing Architectural Barriers Act standard for 
section 504 compliance because new and altered buildings subject to this 
regulation are also subject to the Architectural Barriers Act and because 
adoption of the standard will avoid duplicative and possibly inconsistent 
standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required by the regulation to meet accessibility standards 
simply by virtue of being leased. They are subject, however, to the program 
accessibility standard for existing facilities in @ 257.150. To the extent that 
the buildings are newly constructed or altered, they must also meet the new 
construction and alteration requirements of @ 257.151. 

Federal practice under section 504 has always treated newly-leased 
buildings as subject to the program accessibility standard for existing 
facilities. Unlike the construction of new buildings, where architectural 
barriers can be avoided at little or no cost, the application of new 
construction standards to an existing building being leased raises the same 
prospect of retrofitting buildings as the use of an existing Federal facility, 
and the agency believes the same program accessibility standard should apply to 
both owned and leased existing buildings. 

In Rose v. United States Postal Services, 774 F.2d. 1355 (9th Cir. 1985), the 
Ninth Circuit heldthat the Architectural Barriers Act requires accessibility at 
the time of lease. The Rose court did not address the issue of whether section 
504 likewise requires accessibility as condition of lease, and the case was 

remanded to the District Court for, among other things, consideration of that 
issue. The agency may provide more specific guidance on section 504 
requirements for leased buildings after the litigation is completed. 

Section 257.160 Communications. 

Section 257.160 requires the agency to take appropriate steps to ensure 
effective communication with personnel of other Federal entities, applicants, 
participants, and members of the public. These steps shall include procedures 
for determining when auxiliary aids are necessary under @ 257.160(a)(l) to 



afford an individual with handicaps and equal opportunity to participate in, 
and enjoy the benefits of, the agency's program or activity. They shall also 
include an opportunity for individuals with handicaps to request the auxiliary 
aids of their choice. This expressed choice shall be given primary consideration 
by the agency [ @  257.160(a) (1) (i)]. The agency shall honor the choice unless it 
can demonstrate that another effective means of communication exists or that use 
of the means chosen would not be required under @ 257.160(d). That paragraph 
limits the obligation of the agency to ensure effective communication in 
accordance with Davis and the circuit court opinions interpreting it (see 
discussion of @ 257.150(a)(3)). Unless not required by @ 257.160(d), the agency 
shall provide auxiliary aids at no cost to the individual with handicaps. 

The regulation requires the agency to provide auxiliary aids to ensure that 
individuals with handicaps have "an equal opportunity to participate in, and 
enjoy the benefits of, a program or activity conducted by the agency." Where the 
form of communication is different for individuals with handicaps than for 
non- handicapped people (e.g., oral instead of written for person with impaired 
vision, sign language instead of speech for persons with impaired hearing) the 
effectiveness of the communication is the appropriate measurement of equality of 
treatment. 

In some circumstances, a notepad and written materials may be sufficient to 
permit effective communication with a hearing-impaired person. In many 
circumstances, however, they may not be, particularly when the information 
being communicated is complex or exchanged for a lengthy period of time (e.g., 
a meeting) or where the hearing-impaired applicant or participant is not skilled 
in spoken or written language. Then, a sign language interpreter may be 
appropriate. For vision-impaired persons, effective communication might be 
achieved by several means, including readers and audio recordings. In general, 
the agency intends to make clear to the public (1) the communications services 
it offers to afford individuals with handicaps an equal opportunity to 
participate in or benefit from its programs or activities, (2) the opportunity 
to request a particular mode of communication, and (3) the agency's preferences 
regarding auxiliary aids if it can demonstrate that several different modes are 
effective. The agency shall ensure effective communication with vision-impaired 
and hearing-impaired persons involved in hearings conducted by the agency. 
Auxiliary aids must be afforded where necessary to ensure effective 
communication at the proceedings. 

If sign language interpreters are necessary, the agency may require that it 
be given reasonable advance notice of the need for an interpreter. Moreover, the 
agency need not provide individually prescribed devices, readers for personal 
use or study, or other devices of a personal nature ( @  257.160(a)(l)(ii)). For 
example, the agency need not provide eyeglasses or hearing aids to applicants or 
participants in its programs. Similarly, the regulation does not require the 
agency to provide wheelchairs to persons with mobility impairments. 

The language in @ 257.160(a)(l)(ii) that states that the agency need not 
provide individually prescribed devices or readers for personal use is intended 
to distinguish between communications that are necessary to obtain the benefits 
of Federal programs and those that are not. This language parallels the 
requirements of the Federal government's section 504 regulations for federally 
assisted programs. For example, a federally operated library would have to 
ensure effective communication between its librarian and a patron, but not 
between the patron and a friend who had accompanied him or her to the library. 

Paragraph (b) requires the agency to provide information to individuals with 
handicaps concerning accessible services, activities, and facilities. 
Paragraph (c) requires the agency to provide signs at inaccessible facilities 
that direct users to locations with information about accessible facilities. 



Section 257.170 Compliance procedures. 

The compliance procedures in this section follow the same basic scheme as the 
Justice Department's regulations. These regulations are less detailed, however. 
To the extent that the Commission determines that additional compliance 
procedures are warranted, they will be adopted in the form of internal 
regulations. Paragraph (a) specifies that paragraphs (c) through (1) of this 
section establish the procedures for processing complaints other than employment 
complaints. Paragraph (b) provides that the agency will process employment 
complaints according to procedures established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

The agency is required to accept and investigate all complete complaints ( @  
257.170(d)). If it determines that it does not have jurisdiction over a 
complaint, it shall promptly notify the complainant and make reasonable efforts 
to refer the complaint to the appropriate entity of the Federal government ( @  
257.170(e)). The agency has not adopted a rule requiring the referral of a 
complaint tothe appropriate agency, because there may be circumstances in which 
there is not any agency which has jurisdiction over the matter complained of or 
the complaint does not contain sufficient information for the Commission to 
determine which agency has responsibility. 

Paragraph (f) requires the agency to notify the Architectural and 
Transportation Barriers Compliance Board upon receipt of a complaint alleging 
that a building or facility subject to the Architectural Barriers Act was 
designed, constructed, or altered in a manner that does not provide ready access 
to and use by individuals with handicaps. 

Paragraph (g) requires the agency to provide to the complainant, in writing, 
findings of fact and conclusions of law, the relief granted if noncompliance is 
found, and notice of the right to appeal. One appeal within the agency shall be 
provided (8  257.170(i)). The appeal will not be heard by the same person who 
made the initial determination of compliance or noncompliance ( @  257.170(i)). 

Paragraph (1) permits the agency to delegate its authority for investigating 
complaints to order Federal agencies. However, the statutory obligation of the 
agency to make a final determination of compliance or noncompliance may not be 
delegated. 

List of Subjects in 35 CFR Part 257 

Blind, Buildings, Civil rights, Equal employment opportunity, Federal 
buildings and facilities, Government employees, Handicapped. 

llFor the reasons set forth in the preamble, 35 CFR Chapter I is amended as 
f ollowa. 

Dated: May 15, 1987. 

D.P. McAuliffe, Administrator. 

A new Part 257 is added to read as follows: 

PART 257 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROORANS OR ACTIVITIES CONDUCTED BY PANAMA CANAL COMMISSION 

Sec . 
257.101 Purpose. 
257.102 Application. 
257.103 Definitions. 
257.104-257.109 [Reserved] 
257.110 Self-evaluation. 
257.111 Notice. 



257.112-257.129 [Reserved] 
257.130 General prohibitions against discrimination. 
257.131-257.139 [Reserved] 
257.140 Employment. 
257.141-257.148 [Reserved] 
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@ 257.101 Purpose. 

The purpose of this part is to effectuate section 119 of the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978, which 
amended section 504 of the Rehabilitation Act of 1973 to prohibit 
discrimination on the basis of handicap in programs or activities conducted by 
Executive agencies or the United States Postal Service. 

@ 257.102 Application. 

This part applies to all programs or activities conducted by the agency 
except for programs or activities conducted outside the United States which do 
not involve individuals with handicaps in the United States. 

@ 257.103 Definitions. 

For purposes of this part, the term -- 
"Agencyv1 means the Panama Canal Commission. 

"Assistant Attorney General" means the Assistant Attorney General, Civil 
Rights Division, United States Department of Justice. 

"Auxiliary aids" means services or devices that enable persons with impaired 
sensory, manual, or speaking skills to have an equal opportunity to participate 
in, and enjoy the benefits of, programs or activities conducted by the agency. 
For example, auxiliary aids useful for persons with impaired vision include 
readers, materials in Braille, audio recordings, and other similar services and 
devices. Auxiliary aids useful for persons with impaired hearing include 
telephone handset amplifiers, telephones compatible with hearing aids, 
telecommunication devices for deaf persons (TDD's), interpreters, notetakers, 
written materials, and other similar services and devices. 

"Complete complaint" means a written statement that contains the 
complainant's name and address and describes the agency's alleged discriminatory 
actions in sufficient detail to inform the agency of the nature and date of the 
alleged violation of section 504. It shall be signed by the complainant or by 
someone authorized to do so on his or her behalf. Complaints filed on behalf of 
classes or third parties shall describe or identify (by name, if possible) the 
alleged victims of discrimination. 

"Facility" means all or any portion of buildings, structures, equipment, 
roads, walks, parking lots, rolling stock or other conveyances, or other real or 
personal property. 



"Individual with handicaps" means any person who has a physical or mental 
impairment that substantially limits one or more major life activities, has a 
record of such an impairment, or is regarded as having such an impairment. As 
used in this definition, the phrase: 

(1) "Physical or mental impairment" includes -- 
(i) Any physiological disorder or condition, cosmetic disfigurement, or 

anatomical loss affecting one or more of the following body systems: 
Neurological; musculoskeletal; special sense organs; respiratory, including 
speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological disorder, such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. The term "physical or mental impairment" includes but is not 
limited to, such diseases and conditions as orthopedic, visual, speech and 
hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional 
illness, and drug addiction and alcoholism. 

(2) "Major life activities" includes functions such as caring for oneself, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "Has a record of such an impairment" means has a history of, or has been 
misclassified as having, a mental or physical impairment that substantially 
limits one or more major life activities. 

(4) "Is regarded as having an impairment" means -- 
(i) Has a physical or mental impairment that does not substantially limit 

major life activities but is treated by the agency as constituting such a 
limitation; 

(ii) Has a physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others toward such impairment; 
or 

(iii) Has none of the impairments defined in paragraph (1) of this definition 
but is treated by the agency as having such an impairment. 

"Qualified individual with handicaps" means -- 
(1) With respect to any covered agency program or activity under which a 

person is required to perform services or to achieve a level of accomplishment, 
an individual with handicaps who meets the essential eligibility requirements 
and who can achieve the purpose of the program or activity without modifications 
in the program or activity that the agency can demonstrate would result in a 
fundamental alteration in its nature; 

(2) With respect to employment, an individual with handicaps who meets the 
definition of "qualified handicapped person" set forth in 29 CFR 1613.702(f), 
which is made applicable to this part by @ 257.140; and 

(3) With respect to any other covered program or activity, an individual with 
handicaps who meets the essential eligibility requirements for participation 
in, or receipt of benefits from, that program or activity. 

"Section 504" means section 504 of the Rehabilitation Act of 1973 (Pub. 
L. 93-112, 87 Stat. 394 (29 U.S.C. 794) ) ,  as amended by the Rehabilitation 
Act Amendments of 1974 (Pub. L. 93-516, 88 Stat. 1617); the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978 (Pub. 
L. 95-602, 92 Stat. 2955); and the Rehabilitation Act Amendments of 1986 (Pub. 



L. 99-506, 100 Stat. 1810). As used in this part, section 504 applies only to 
programs or activities conducted by Executive agencies and not to federally 
assisted programs. 

@@ 257.104-257.109 [Reserved] 

@ 257.110 Self-evaluation. 

(a) The agency shall, by July 11, 1988, evaluate its current policies and 
practices, and the effects thereof, that do not or may not meet the requirements 
of this part, and, to the extent modification of any such policies and practices 
is required, the agency shall proceed to make the necessary modifications. 

(b) The agency shall provide an opportunity to interested persons, including 
individuals with handicaps, or organizations representing individuals with 
handicaps, to participate in the self-evaluation process by submitting 
comments (both oral and written). 

(c) The agency shall, for at least three years following completion of the 
evaluation required under paragraph (a) of this section, maintain on file and 
make available for public inspection -- 

(1) A description of areas examined and any problems identified; and 

(2) A description of any modifications made. 

@ 257.111 Notice. 

The agency shall make available to employees, applicants, participants, 
beneficiaries, and other interested persons such information regarding the 
provisions of this part and its applicability to the programs or activities 
conducted by the agency, and make such information available to them in such 
manner as the agency head finds necessary to apprise such persons of the 
protections against discrimination assured them by section 504 and this 
regulation. 

@@ 257.112-257.129 [Reserved] 

@ 257.130 General prohibitions against discrimination. 

(a) No qualified individual with handicaps shall, on the basis of 
handicap, be excluded from participation in, be denied the benefits of, or 

otherwise be subjectedto discrimination under any program or activity conducted 
by the offices of the agency located in the United States. 

(b)(l) The agency, in providing any aid, benefit, or service may not, 
directly or through contractual, licensing, or other arrangements, on the basis 
of handicap -- 

(i) Deny a qualified individual with handicaps the opportunity to 
participate in or benefit from the aid, benefit or service; 

(ii) Afford a qualified individual with handicaps an opportunity to 
participate in or benefit from the aid, benefit, or service that is not equal to 
that afforded others; 

(iii) Provide a qualified individual with handicaps with an aid, benefit, 
or eervice that is not as effective in affording equal opportunity to obtain the 
same result, to gain the same benefit, or to reach the same level of achievement 
as that provided to others; 

(iv) Provide different or separate aid, benefits, or services to individuals 
with handicaps or to any class of individuals with handicaps than is 
provided to others unless such action is necessary to provide qualified 



individuals with handicaps with aid, benefits, or services that are as 
effective as those provided to others; or 

(v) Otherwise limit a qualified individual with handicaps in the enjoyment 
of any right, privilege, advantage, or opportunity enjoyed by others receiving 
the aid, benefit, or service. 

(2) The agency may not deny a qualified individual with handicaps the 
opportunity to participate in programs or activities that are not separate or 
different, despite the existence of permissible separate or different programs 
or activities. 

(3) The agency may not, directly or through contractual or other 
arrangements, utilize criteria or methods of administration the purpose or 
effect of which would -- 

(i) Subject qualified individuals with handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair accomplishment of the objectives of a 
program or activity with respect to individuals with handicaps. 

( 4 )  The agency may not, in determining the site or location of a facility, 
make selections the purpose or effect of which would -- 

(i) Exclude individuals with handicaps from, deny them the benefits of, or 
otherwise subject them to discrimination under any program or activity conducted 
by the agency; or 

(ii) Defeat or substantially impair the accomplishment of the objectives of 
a program or activity with respect to individuals with handicaps. 

(5) The agency, in the selection of procurement contractors, may not use 
criteria that subject qualified individuals with handicaps to discrimination 
on the basis of handicap. 

(c) The exclusion of nonhandicapped persons from the benefits of a program 
limited by Federal statute or Executive order to individuals with handicaps or 
the exclusion of a specific class of individuals with handicaps from a program 
limited by Federal statute or Executive order to a different class of 
individuals with handicaps is not prohibited by this part. 

(d) The agency shall administer programs and activities in the most 
integrated setting appropriate to the needs of qualified individuals with 
handicaps. 

@@ 257.131-257.139 [Reserved] 

@ 257.140 Employment. 

No qualified individual with handicaps shall, on the basis of handicap, 
be subjected to discrimination in employment under any program or activity 
conducted by the agency. The definitions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), as established 
by the Equal Employment Opportunity Commission in 29 CFR Part 1613, shall apply 
to employment in federally conducted programs or activities. 

@@ 257.141-257.148 [Reserved] 

@ 257.149 Program accessibility: Discrimination prohibited. 

Except as otherwise provided in @ 257.150 no qualified individual with 
handicaps shall, because the agency's facilities are inaccessible to or 
unusable by individuals with handicaps, be denied the benefits of, be excluded 



from participation in, or otherwise be subjected to discrimination under any 
program or activity conducted by the agency. 

e 257.150 Program accessibility: Existing facilities. 
(a) General. The agency shall operate each program or activity so that the 

program or activity, when viewed in its entirety, is readily accessible to and 
usable by individuals with handicaps. This paragraph does not -- 

(1) Necessarily require the agency to make each of its existing facilities 
accessible to and usable by individuals with handicaps; or 

(2) Require the agency to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a program or activity or in 
undue financial and administrative burdens. In those circumstances where agency 
personnel believe that the proposed action would fundamentally alter the program 
or activity or would result in undue financial and administrative burdens, the 
agency has the burden of proving that compliance with @ 257.150 (a) would result 
in such alteration or burdens. The decision that compliance would result in such 
alteration or burdens must be made by the agency head or his designee after 
considering all agency resources available for use in the funding and operation 
of the conducted program or activity, and must be accompanied by a written 
statement of the reasons for reaching that conclusion. If an action would result 
in such an alteration or such burdens, the agency shall take any other action 
that would not result in such an alteration or such burdens but would 
nevertheless ensure that individuals with handicaps receive the benefits and 
services of the program or activity. 

(b) Methods -- (1) General. The agency may comply with the requirements of 
this section through such means as redesign of equipment, reassignment of 
services to accessible buildings, assignments of aides to beneficiaries, home 
visits, delivery of services at alternate accessible sites, alteration of 
existing facilities and construction of new facilities, use of accessible 
rolling stock, or any other methods that result in making its programs or 
activities readily accessible to and usable by individuals with handicaps. The 
agency is not required to make structural changes in existing facilities where 
other methods are effective in achieving compliance with this section. The 
agency, in making alterations to existing buildings, shall meet accessibility 
requirements to the extent compelled by the Architectural Barriers Act of 1968, 
as amended (42 U.S.C. 4151 through 4157), and any regulations implementing it. 
In choosing among available methods for meeting the requirements of this 
section, the agency shall give priority to those methods that offer programs and 
activities to qualified individuals with handicaps in the most integrated 
setting appropriate. 

(c) Time period for compliance. The agency shall comply with the obligations 
established under this section by October 8, 1987, except that where structural 
change8 in facilities are undertaken, such changes shall be made by July 10, 
1990, but in any event as expeditiously as possible. 

(d) Transition plan. In the event that structural changes to facilities will 
be undertaken to achieve program accessibility, the agency shall develop, by 
January 11, 1988, a transition plan setting forth the steps necessary to 
complete such changes. The agency shall provide an opportunity to interested 
persons, including individuals with handicaps or organizations representing 
individuals with handicaps, to participate in the development of the 
transition plan by submitting comments (both oral and written). A copy of the 
transition plan shall be made available for public inspection. The plan shall, 
at a minimum -- 

(1) Identify physical obstacles in the agency's facilities that limit the 
accessibility of its programs or activities to individuals with handicaps; 



(2) Describe in detail the methods that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking the steps necessaryto achieve compliance 
with this section, and if the time period of the transition plan is longer than 
one year, identify steps that will be taken during each year of the transition 
period; 

(4) Indicate the official responsible for implementation of the plan. 

@ 257.151 Program accessibility: N e w  construction and alterations. 

Each building or part of a building that is constructed or altered by, on 
behalf of, or for the use of the agency shall be designed, constructed, or 
altered so as to be readily accessible to and usable by individuals with 
handicaps. The definitions, requirements, and standards of the Architectural 

Barriers Act (42 U.S.C. 4151 through 4157), as established in 41 CFR 101-19.600 
to 101-19.607, apply to buildings covered by this section. 

e@ 257.152-257.159 [Reserved] 

@ 257.160 Communications. 

(a) The agency shall take appropriate steps to ensure effective communication 
with applicants, participants, personnel of other Federal entities, and members 
of the public. 

(1) The agency shall furnish appropriate auxiliary aids where necessary to 
afford an individual with handicaps an equal opportunity to participate in, 
and enjoy the benefits of, a program or activity conducted by the agency. 

(i) In determining what type of auxiliary aid is necessary, the agency shall 
give primary consideration to the requests of the individual with handicaps. 

(ii) The agency need not provide individually prescribed devices, readers for 
personal use or study, or other devices of a personal nature. 

(2) Where the agency communicates with applicants and beneficiaries by 
telephone, telecommunication devices for deaf persons (TDD's) or equally 
effective telecommunication systems shall be used. 

(b) The agency shall ensure that interested persons, including persons with 
impaired vision or hearing, can obtain information as to the existence and 
location of accessible services, activities, and facilities. 

(c) The agency shall provide signs at a primary entrance to each of its 
inaccessible facilities, directing users to a location at which they can obtain 
information about accessible facilities. The international symbol for 
accessibility shall be used at each primary entrance of an accessible facility. 

(d) This section does not require the agency to take any action that it can 
demonstrate would result in a fundamental alteration in the nature of a program 
or activity or in undue financial and administrative burdens. In those 
circumstances where agency personnel believe that the proposed action would 
fundamentally alter the program or activity or would result in undue financial 
and administrative burdens, the agency has the burden of provingthat compliance 
with @ 257.160 would result in such alteration or burdens. The decision that 
compliance would result in such alteration or burdens must be made by the agency 
head or his designee after considering all agency resources available for use in 
the funding and operation of the conducted program or activity, and must be 
accompanied by a written statement of the reasons for reaching that conclusion. 
If an action required to comply with thie section would result in such an 
alteration or such burdens, the agency shall take any other action that would 
not result in such an alteration or such burdens but would nevertheless ensure 



that, to the maximum extent possible, individuals with handicaps receive the 
benefits and services of the program or activity. 

@@ 257.161-257.169 [Reserved] 

@ 257.170 Compliance procedures. 

(a) Except as provided in paragraph (b) of this section, this section applies 
to all allegations of discrimination on the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process complaints alleging violations of section 504 
with respect to employment according to the procedures established by the Equal 
Employment Opportunity Commission in 29 CFR Part 1613 pursuant to section 501 of 
the Rehabilitation Act of 1973 (29 U.S.C. 791). 

(c) Responsibility for implementation and operation of this section shall be 
vested in the Director of Equal Opportunity. 

(d) The agency shall accept and investigate all complete complaints for which 
it has jurisdiction. All complete complaints must be filed within 180 days of 
the alleged act of discrimination. The agency may extend this time period for 
good cause. 

(e) If the agency receives a complaint over which it does not have 
jurisdiction, it shall promptly notify the complainant and shall make reasonable 
efforts to refer the complaint to the appropriate government entity. 

(f) The agency shall notify the Architectural and Transportation Barriers 
Compliance Board upon receipt of any complaint alleging that a building or 
facility that is subject to the Architectural Barriers Act of 1968, as amended 
(42 U.S.C. 4151 through 4157), is not readily accessible to and usable by 
individuals with handicaps. 

(g) Within 180 days of the receipt of a complete complaint for which it has 
jurisdiction, the agency shall notify the complainant of the results of the 
investigation in a letter containing -- 

(1) Findings of fact and conclusions of law; 

(2) A description of a remedy for each violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and conclusions of law or remedies must 
be filed by the complainant within 90 days of receipt by the complainant of 
decision required by @ 257.170(g). The agency may extend this time for good 
cause. 

(i) Timely appeals shall be accepted and processed by Administrator of the 
Panama Canal Commission. 

(j) The Administrator shall notify the complainant of the results of the 
appeal within 60 days of the receipt of the request. If the Administrator 
determines that it needs additional information from the complainant, he shall 
have 60 days from the date it receives the additional information to make its 
determination on the appeal. 

(k) The time limits cited in paragraphs (g) and (j) of this section may be 
extended with the permission of the Assistant Attorney General. 

(1) The agency may delegate its authority for conducting complaint 
investigations to other Federal agencies, except that the authority for making 
the final determination may not be delegated. 



@@ 257.171-257.999 [Reserved] 

[FR Doc. 87-15657 Filed 7-9-87; 8:45 am] 



GENERAL SERVICES ADMINISTRATION 
AGENCY: General Services Administration. 

41 CFR Part 105-8 
Enforcement of Nondiscrimination on the Basis of 

Handicap in Programs or Activities Conducted by General 
Services Administration 

March 8, 1991 

ACTION: Final rule. 

SUMMARY: This final regulation requires that the General Services Administration 
(GSA) operate all of its programs and activities to ensure nondiscrimination 
against qualified individuals with handicaps. It sets forth standards for what 
constitutes discrimination on the basis of mental or physical handicap, 
provide a definition for individuals with handicaps and qualified individual 
with handicaps, and establishes a detailed complaint mechanism for resolving 
allegations of discrimination against GSA. This regulation is issued under the 
authority of section 504 of the Rehabilitation Act of 1973, as amended, which 
prohibits discrimination on the basis of handicap in programs or activities 
conducted by Federal Executive agencies. 

EFFECTIVE DATE: March 8, 1991. 

FOR FURTHER INFORMATION CONTACT: Myrtle K. Cook, Civil Rights Division, General 
Services Administration, (202) 501-1368 or (202) 501-0702 (TDD). These are not 
toll-free numbers. 

TEXT: SUPPLEMENTARY INFORMATION: On March 22, 1989, GSA published a Notice of 
Proposed Rulemaking (NPRM) for the enforcement of section 504 of the 
Rehabilitation Act of 1973, as amended, which prohibits discrimination on the 

basis of handicap, as it applies to programs and activities conducted by GSA. 
54 FR 11750. 

By July 20, 1989, close of the comment period, GSA received numerous 
comments, the majority of which were from organizations representing individuals 
with handicaps. Each comment was read and analyzed. Decisions that GSA made in 
response to those comments were not made on the basis of the number of 
commenters addressing any one point but on a consideration of the merits of the 
points of view expressed in the comments. 

Section 504 requires that regulations that apply to the programs and 
activities of Federal agencies shall be submitted to the appropriate authorizing 
committees of Congress and that such regulations may take effect no earlier than 
the thirtieth day after they have been submitted. GSA will submit this 
regulation to the Senate Committee on Labor and Human Resources and its 
Subcommittee on the Handicapped and the House Committee on Education and Labor 
and its Subcommittee on Select Education pursuant to the terms of section 504. 

The regulation will become effective on March 8, 1991. 

This rule applies to all programs and activities conducted by GSA. 

Backsround 

The purpose of this rule is to provide for the enforcement of section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , as it applies 

to programs and activities conducted by GSA. 

On August 28, 1984, GSA participated in a joint publication of an NPRM issued 
by twenty-one agencies proposing identical standards and procedures for 



implementing section 504. (49 FR 34132.) Following the public comment period, 
however, the agency determined that the rule as proposed would be inadequate for 
GSA's purposes in light of the agency's unique responsibilities for the 
buildings in which the Federal Government is housed. On March 22, 1989, GSA 
published an NPRM, which addressed with specificity the manner in which GSA 
would carry out its statutory responsibilities as the Government's "landlord," 
in order to enhance the abilities of other Federal agencies to offer their 
programs in a manner accessible to individuals with handicaps. It also 
outlined proposed procedures for cooperation between GSA and Federal tenant 
agencies when the accessibility of a Federal agency's programs is affected by 
the inaccessibility of a building under GSA's control. 

As amended by the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978 (sec. 119, Pub. L. 95-602, 92 Stat. 2982), the 
Rehabilitation Act Amendments of 1986 (Pub. L. 99-506, 100 Stat. 1810), and 
Handicapped Programs Technical Amendments Act of 1988 (sec. 206(d) Pub. L. 
100-630, 102 Stat. 3312), section 504 of the Rehabilitation Act of 1973 states 
that : 

No otherwise qualified individual with handicaps in the United States, * * 
* shall, solely by reason of her or his handicap, be excluded from the 
participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance or under 
any program or activity conducted by any Executive agency or by the United 
States Postal Service. The head of each such agency shall promulgate such 
regulations as may be necessary to carry out the amendments to this section made 
by the Rehabilitation, Comprehensive Services, and Developmental Disabilities 
Amendments of 1978. Copies of any proposed regulation shall be submitted to 
appropriate authorizing committees of Congress, and such regulation may take 
effect no earlier than the thirtieth day after the date on which such regulation 
is so submitted to such committees. (29 U.S.C. 794 (1978 amendment 
italicized)). 

Apart from language tailored to GSA's role as the Federal landlord, the 
substantive nondiscrimination obligations of the agency, as set forth in this 
rule, are identical, for the most part, to those established by Federal 
regulations for programs or activities receiving Federal financial assistance. 
(See 28 CFR part 41 (section 504 coordination regulation for federally 
assisted programs)). This general parallelism is in accord with the intent 
expressed by supporters of the 1978 amendment in floor debate, including its 
sponsor, Rep. James M. Jeffords, that the Federal Government should have the 
same section 504 obligations as recipients of Federal financial assistance. 
124 Cong. Rec. 13,901 (1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, 
E2670 (daily ed. May 17, 1978) id.; 124 Cong. Rec. 13,897 (remarks of Rep. 
Brademas); id. at 38,552 (remarks of Rep. Sarasin). 

There are, however, some language differences between this rule and the 
Federal Government's section 504 regulations for federally assisted programs. 
Many of these changes are based on the Supreme Court's decision in 
Southeastern Community College v. Davis, 442 U.S. 397 (1979), and the subsequent 
circuit court decisions interpreting Davis and section 504. See Dopico v. 
Goldschmidt, 687 F. 2d 644 (2d Cir. 1982); American Public Transit Association 
v. Lewis, 655 F. 2d 1272 (D.C. Cir. 1981) (APTA); see also Rhode Island 
Handicapped Action Committee v. Rhode Island Public Transit Authority, 718 F. 
2d 490 (1st Cir. 1983). 

These language differences are also supported by the decision of the Supreme 
Court in Alexander v. Choate, 469 U. S. 287 (1985), where the Court held that the 
regulations for federally assisted programs did not require a recipient to 
modify its durational limitation on Medicaid coverage of inpatient hospital care 
for handicapped persons. Clarifying its Davis decision, the Court explained 
that section 504 requires only "reasonable" modifications, id. at 300, and 
explicitly noted that "[tlhe regulations implementing section 504 [for 
federally assisted programs] are consistent with the view that reasonable 



adjustments in the nature of the benefit offered must at times be made to assure 
meaningful access." Id. at n.21 (emphasis added). 

Incorporation of these changes, therefore, makes this regulation implementing 
section 504 for federally conducted programs consistent with the Federal 
Government's regulations implementing section 504 for federally assisted 
programs as they have been interpreted by the Supreme Court. Many of these 
federally assisted regulations were issued prior to the interpretation of 
section 504 by the Supreme Court in Davis, by lower courts interpreting Davis, 
and by the Supreme Court in Alexander; therefore their language does not reflect 
the interpretation of section 504 provided by the Supreme Court and by the 
various circuit courts. Of course, these federally assisted regulations must be 
interpreted to reflect the holdings of the Federal judiciary. Hence the agency 
believes that there are no significant differences between this rule for 
federally conducted programs and the Federal Government's interpretation of 
section 504 regulations for federally assisted programs. 

This regulation has been reviewed by the Department of Justice. It is an 
adaptation of a prototype prepared by the Department of Justice under Executive 
Order 12250 (45 FR 72995, 3 CFR, 1980 Comp., p. 298) and distributed to 
Executive agencies. This regulation has also been reviewed by the Equal 
Employment Opportunity Commission under Executive Order 12067 (43 FR 28967, 3 
CFR, 1978 Comp., p. 206). It is not a major rule within the meaning of Executive 
Order 12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a 
regulatory impact analysis has not been prepared. This regulation does not have 
an impact on small entities. It is not, therefore, subject to the Regulatory 
Flexibility Act (5 U.S.C. 601-612). 

Section-by-Section Analysis 

Section 105-8.101 Purpose 

Section 105-8.101 states the purpose of the rule, which is to effectuate 
section 119 of the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978, which amended section 504 of the 
Rehabilitation Act of 1973 to prohibit discrimination on the basis of 
handicap in programs or activities conducted by Executive agencies or the 

United States Postal Service. 

Section 105-8.102 Application 

The regulation applies to all programs or activities conducted by GSA. Under 
this section, a federally conducted program or activity is, in simple terms, 
anything GSA does. Aside from employment, there are two major categories of 
federally conducted programs or activities covered by this regulation: Those 
involving general public contact as part of ongoing agency operations and those 
directly administered by GSA for program beneficiaries and participants. 
Activities in the first category include communication with the public 
(telephone contacts, office walk-ins, or interviews) and the public's use of the 
GSA facilities. Activities in the second category include programs that provide 
Federal services or benefits. This regulation does not, however, apply to 
programs or activities conducted outside the United States that do not involve 
individuals with handicaps in the United States. 

Section 105-8.103 Definitions 

Assistant Attorney General. "Assistant Attorney General" refers to the 
Assistant Attorney General, Civil Rights Division, United States Department of 
Just ice. 

Auxiliary aids. "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 



Although auxiliary aids are required explicitly only by @ 105-8.160(a)(l), they 
may also be necessary to meet other requirements of the regulation. 

One commenter suggested expanding the definition of "auxiliary aids", 
renaming "auxiliary aids" to read "aids for reasonable accommodation", and 
including the services of attendants. 

The items set out in the definition are clearly intended as examples, and are 
not intended to constitute an exhaustive list. Thus the regulation contemplates 
and, in appropriate cases, requires other auxiliary aids as well. The agency 
believes that attendant services are generally personal in nature and that they 
are therefore generally not required. Therefore, there is no need to change the 
text of the regulation. 

Complete Complaint. "Complete complaint" is defined to include all the 
information necessary to enable the agency to investigate the complaint. The 
definition is necessary because the 180 day period for the agency's 
investigation (see @ 105-8-170-7) begins when the agency receives a complete 
complaint. 

Facility. The definition of "facility" is similar to that in the section 
504 coordination regulation for federally assisted programs (28 CFR 41.3(f)) 

except that the term "rolling stock or other conveyances" has been added and the 
phrase "or interest in such property" has been deleted because the term 
"facility," as used in this regulation, refers to structures and not to 
intangible property rights. It should, however, be noted that the regulation 
applies to all programs and activities conducted by GSA regardless of whether 
the facility in which they are conducted is owned, leased, or used on some 
other basis by GSA. The term "facility" is used in @@ 105-8.149, 105-8.150, and 
105-8.170-5. 

Historic preservation pro grams, Historic properties, and Substantial 
impairment. These terms are defined in order to aid in the interpretation of @ @  
105-8.150-1(b) and 105-8.150-2(b), which relate to accessibility of historic 
preservation programs 

Individual with handicaps. The definition of "individual with handicaps" 
is identical to the definition of " handicapped person" appearing in the 
section 504 coordination regulation for federally assisted programs (28 CFR 
41.31). Although section 103(d) of the Rehabilitation Act Amendments of 1986 
changed the statutory term " handicapped individual" to "individual with 
handicaps, " the legislative history of this amendment indicates that no 
substantive change was intended. Thus, although the term has been changed in 
this regulation to be consistent with the statute as amended, the definition is 
unchanged. In particular, although the term as revised refers to " handicaps" 
in the plural, it does not exclude persons who have only one handicap. 

Qualified individual with handicaps. The definition of "qualified 
individual with handicaps" is a revised version of the definition of 
"qualified handicapped person" appearing in the section 504 coordination 
regulation for federally assisted programs (28 CFR 41.32). 

The first paragraph of the definition deviates from existing regulations for 
federally assisted programs because of intervening court decisions. It defines 
"qualified individual with handicaps" with regard to any program under which 
a 
person is required to perform services or to achieve a level of accomplishment. 
In such programs a qualified individual with handicaps is one who can achieve 
the purpose of the program without modifications in the program that the agency 
can demonstrate would result in a fundamental alteration in its nature. 

Section 105-8.154 Program accessibility: Exceptions specifies the steps to be 
taken before a final determination is made as to whether a proposed action would 
result in a fundamental alteration in the nature of a program or activity or in 



undue financial and administrative burdens. The definition reflects the decision 
of the Supreme Court in Davis. In that case, the Court ruled that a 
hearing-impaired applicant to a nursing school was not a "qualified 
handicapped person" because her hearing impairment would prevent her from 

participating in the clinical training portion of the program. The Court found 
that, if the program were modified so as to enable the respondent to participate 
(by exempting her from the clinical training requirements), "she would not 
receive even a rough equivalent of the training a nursing program normally 
gives." Id. at 410. It also found that "the purpose of [the] program was to 
train persons who could serve the nursing profession in all customary ways," id. 
at 413, and that the respondent would be unable, because of her hearing 
impairment, to perform some functions expected of a registered nurse. It, 
therefore, concluded that the school was not required by section 504 to make 
such modifications that would result in "a fundamental alteration in the nature 
of the program." Id. at 410. 

We have incorporated the Court's language in the definition of "qualified 
individual with handicaps" in order to make clear that such a person must be 
able to participate in the program offered by the agency. The agency is 
required to make modifications in order to enable an applicant with handicaps 
to participate, but is not required to offer a program of a fundamentally 
different nature. The test is whether, with appropriate modifications, the 
applicant can achieve the purpose of the program offered, not whether the 
applicant could benefit or obtain results from some other program that the 
agency does not offer. Although the revised definition allows exclusion of some 
individuals with handicaps from some programs, it requires that an individual 
with handicaps who is capable of achieving the purpose of the program must be 
accommodated, provided that the modifications do not fundamentally alter the 
nature of the program. 

The agency has the burden of demonstrating that a proposed modification would 
constitute a fundamental alteration in the nature of its program or activity. 
Furthermore, in demonstrating that a modification would result in such an 
alteration, the agency must follow the procedures established in @ 105-8.154 and 
@ 105-8.160(d), which are discussed below, for demonstrating that an action 
would result in undue financial and administrative burdens. That is, the 
decision must be made by the agency head or his or her designee in writing after 
consideration of all resources available for the program or activity and must be 
accompanied by an explanation of the reasons for the decision. If the agency 
head determines that an action would result in a fundamental alteration, the 
agency must consider options that would enable the individual with handicaps 
to achieve the purpose of the program but would not result in such an 
alteration. 

For programs or activities that do not fall under the first paragraph, the 
second paragraph adopts the existing definition of "qualified handicapped 
person" with respect to services (28 CFR 41.32(b)) in the coordination 
regulation for programs receiving Federal financial assistance. Under this 
definition, a qualified individual with handicaps is an individual with 
handicaps who meets the essential eligibility requirements for participation 
in the program or activity. 

The third paragraph explains that "qualified individual with handicaps" 
means "qualified handicapped person1' as that term is defined for purposes of 
employment in the Equal Employment Opportunity Commission's regulation at 29 CFR 
1613.702(f), which is made applicable to this subpart by @ 105-8.140. Nothing in 
this subpart changes existing regulations applicable to employment. 

Two commenters suggested that the fundamental alteration portion of @ 
105-8.103 Definitions -- "Qualified individual with handicaps, " should 
reference @ 105 8.154. This point has been adequately addressed in the preamble. 



Section 504. This definition makes clear that, as used in this regulation, 
"section 504" applies only to programs or activities conducted by the agency 
and not to programs or activities to which it provides Federal financial 
assistance. 

Section 105-8.110 Self-evaluation 

The agency small conduct a self-evaluation of its compliance with section 
504 within one year of the effective date of this regulation. The 

self-evaluation requirement is present in the existing section 504 
coordination regulation for programs or activities receiving Federal financial 
assistance (28 CFR 41.5(b)(2)). Experience has demonstrated the self-evaluation 
process to be a valuable means of establishing a working relationship with 
individuals with handicaps that promotes both effective and efficient 
implementation of section 504. 

Section 105-8.111 Notice 

Section 105-8.111 requires the agency to disseminate sufficient information 
to employees, applicants, participants, beneficiaries, and other interested 
persons to apprise them of rights and protections afforded by section 504 and 
this regulation. Methods of providingthis information include, for example, the 
publication of information in handbooks, manuals, and pamphlets that are 
distributed to the public to describe the agency's programs and activities; the 
display of informative posters in service centers and other public places; or 
the broadcast of information by television or radio. 

One commenter proposedthe inclusion of provisions for assurances, transition 
plans and specific modification requirements. Federal agencies generally require 
that their recipients sign assurances that they will not discriminate in their 
programs receiving assistance. Because there are not two entities involved here 
(e.g., a Federal agency and a recipient) but only one (Federal agency), 
assurances are not appropriate. Provisions for transition plans and 
modifications are addressed in @@ 105-8.110 and 105-8.150-4. 

Section 105-8.130 General Prohibitions Against Discrimination 

Section 105-8.130 is an adaptation of the corresponding section of the 
section 504 coordination regulation for programs or activities receiving 
Federal financial assistance (28 CFR 41.51). 

Paragraph 105-8.130(a) restates the nondiscrimination mandate of section 
504. The remaining paragraphs in @ 105-8.130 establish the general principles 

for analyzing whether any particular action of the agency violates this mandate. 
These principles serve as the analytical foundation for the remaining sections 
of the regulation. If the agency violates a provision in any of the subsequent 
sections, it will also violate one of the general prohibitions found in @ 
105-8.130. When there is no applicable subsequent provision, the general 
prohibitions stated in this section apply. 

Paragraph 105-8.130(b) prohibits overt denials of equal treatment of 
individuals with handicaps. The agency may not refuse to provide an individual 
with handicaps with an equal opportunity to participate in or benefit from its 
program simply because the person is handicapped. Such blatantly exclusionary 
practices often result fromthe use of irrebuttable presumptions that absolutely 
exclude certain classes of disabled persons (e.g., epileptics, hearing-impaired 
persons, persons with heart ailments) from participation in programs or 
activities without regard to an individual's actual ability to participate. Use 
of an irrebuttable presumption is permissible only when in all cases a physical 
condition by its very nature would prevent an individual from meeting the 
essential eligibility requirements for participation in the activity in 
question. It would be permissible, therefore, to exclude without an individual 
evaluation all persons who are blind in both eyes from eligibility for a license 
to operate a commercial vehicle in interstate commerce; but it may not be 



permissible to automatically disqualify all those who are blind in only one eye. 

In addition, section 504 prohibits more than just the most obvious denials 
of equal treatment. It is not enough to admit persons in wheelchairs to a 
program if the facilities in which the program is conducted are inaccessible. 
Paragraph 1058.130(b)(l)(iii), therefore, requires that the opportunity to 
participate or benefit afforded to an individual with handicaps be as 
effective as that afforded to others. The later sections on program 
accessibility ( @ @  105-8.149 to 105-8.151) and communications ( @  105-8.160) are 
specific applications of this principle. 

Despite the mandate of subsection 105-8.130(d) that the agency administer its 
programs and activities in the most integrated setting appropriate to the needs 
of qualified individuals with handicaps, @ 105-8.130(b)(l)(iv), in conjunction 
with @ 105-8.130(d) permits the agency to develop separate or different aids, 
benefits, or services when necessary to provide individuals with handicaps 
with an equal opportunity to participate in or benefit from the agency's 
programs or activities. 

Paragraph 105-8.130(b)(l)(iv) requires that different or separate aids, 
benefits, or services be provided only when necessary to ensure that the aids, 
benefits, or services are as effective as those provided to others. Even when 
separate or different aids, benefits, or services would be more effective, @ 
105-8.130(b)(2) provides that qualified individuals with handicaps still has 
the right to choose to participate in the program that is not designed to 
accommodate individuals with handicaps. 

Paragraph 105-8.130(b)(l)(v) prohibits the agency from denying a qualified 
individual with handicaps the opportunity to participate as a member of a 
plannin g or advisory board. 

Paragraph 105-8.130(b)(l)(vi) prohibits the agency from limiting a qualified 
individual with handicaps the enjoyment of any right, privilege, advantage, or 
opportunity enjoyed by others receiving any aid, benefit, or service. Paragraph 
105-8.130(b)(3) prohibits the agency from utilizing criteria or methods of 
administration that deny individuals with handicaps access to the agency's 
programs or activities. The phrase "criteria or methods of administration" 
refers to official written agency policies and to the actual practices of the 
agency. This paragraph prohibits both blatantly exclusionary policies or 
practices and nonessential policies and practices that are neutral on their 
face, but deny individuals with handicaps an effective opportunity to 
participate. 

Paragraph 105-8.130(b)(4) specifically applies the prohibition enunciated in 
@ 105-8.130(b)(3) to the process of selecting sites for construction of new 
facilities or selecting existing facilities to be used by the agency. Paragraph 
105-8.130(b)(4) does not apply to construction of additional buildings at an 
existing site. 

Paragraph 105-8.130(b)(5) prohibits the agency, in the selection of 
procurement contractors, from using criteria that subject qualified individuals 
with handicaps to discrimination on the basis of handicap. 

Paragraph 105-8.130(b)(6) prohibits the agency from discriminating against 
qualified individuals with handicaps on the basis of handicap in the 
granting of licenses or certification. A person is a "qualified individual with 
handicaps" with respect to licensing or certification if he or she can meet 

the essential eligibility requirements for receiving the license or 
certification (see @ 105-8.103). 

In addition, the agency may not establish requirements for the programs or 
activities of licensees or certified entities that subject qualified individuals 
with handicaps to discrimination on the basis of handicap. For example, the 
agency must comply with this requirement when establishing safety standards for 



the operations of licensees. In that case, the agency must ensure that standards 
that it promulgates do not discriminate against the employment of qualified 
individuals with handicaps in an impermissible manner. 

Paragraph 105-8.130(b)(6) does not extend section 504 directly to the 
programs or activities of licensees or certified entities themselves. The 
programs or activities of Federal licensees or certified entities are not 
themselves federally conducted programs or activities nor are they programs or 
activities receiving Federal financial assistance merely by virtue of the 
Federal license or certificate. However, as noted above, section 504 may 
affect the content of the rules established by the agency for the operation of 
the program or activity of the licensee or certified entity, and thereby 
indirectly affect limited aspects of their operations. 

One commenter suggestedthat paragraph 105-8.130(b)(6) extend to the programs 
or activities of licensees or certified entities. The programs or activities of 
Federal licensees or certified entities are not themselves federally conducted 
programs or activities. We believe that extending section 504 to licensees or 
certified entities is not appropriate and, therefore, this suggestion is not 
adopted. 

Paragraph 105-8.130(c) provides that programs conducted pursuant to Federal 
statute or Executive order that are designed to benefit only individuals with 
handicaps or a given class of individuals with handicaps may be limited to 

those individuals with handicaps. 

Paragraph 105-8.130(d), discussed above, provides that the agency must 
administer programs and activities in the most integrated settin g appropriate 
to the needs of qualified individuals with handicaps, i.e., in a setting that 
enables individuals with handicaps to interact with nonhandicapped persons to 
the fullest extent possible. 

One commenter objected to the omission of a paragraph from the regulations 
for federally assisted programs that prohibits a recipient from providing 
significant assistance to an organization that discriminates. The suggested 
language in effect states that agencies may not "aid or perpetuate 
discrimination" against qualified individuals with handicaps by providing 
significant assistance to an agency, organization or person that discriminates 
on the basis of handicap. Assistance from the agency that would provide 
significant support to an organization constitutes Federal financial assistance 
and the organization, as a recipient of such assistance, would be covered by the 
agency's section 504 regulation for federally assisted programs. Therefore, 
the "significant assistance" provision would be inappropriate in a regulation 
applying only to federally conducted programs or activities. 

Section 105-8.140 Employment 

Section 105-8.140 prohibits discrimination on the basis of handicap in 
employment by the agency. Courts have held that section 504, as amended in 
1978, covers the employment practices of Executive agencies. Gardner v. Morris, 
752 F. 2d 1271, 1277 (8th Cir. 1985); Smith v. United States Postal Service, 742 
F. 2d 257, 259-260 (6th Cir. 1984); Prewitt v. United States Postal Service, 662 
F. 2d 292, 302-04 (5th Cir. 1981). Contra McGuiness v. United States Postal 
Service, 744 F. 2d 1318, 1320-21 (7th Cir. 1984); Boyd v. United States Postal 
Service, 752 F. 2d 410, 413-14 (9th Cir. 1985). 

Courts uniformly have held that, in order to give effect to section 501 of 
the Rehabilitation Act, which covers Federal employment, the administrative 
procedures of section 501 must be followed in processing complaints of 
employment discrimination under section 504. Smith, 742 F. 2d at 262; Prewitt, 
662 F. 2d at 304. Accordingly, @ 105-8.140 (Employment) of this rule adopts the 
definitions, requirements, and procedures of section 501 as established in 
regulations of the Equal Employment Opportunity Commission (EEOC) at 29 CFR part 
1613. Responsibility for coordinating enforcement of Federal laws prohibiting 



discrimination in employment is assigned to the EEOC by Executive Order 12067 (3 
CFR, 1978 Comp., p. 206). Under this authority, the EEOC establishes 
government-wide standards on nondiscrimination in employment on the basis of 
handicap. In addition to this section, @ 105-8.170(2) specifies that the 

agency will use the existing EEOC procedures to resolve allegations of 
employment discrimination. 

Section 105-8.148 Consultation With the Architectural and Transportation 
Barriers Compliance Board 

Section 105-8.148 provides that GSA must consult with the Architectural and 
Transportation Barriers Compliance Board (ATBCB) in carrying out GSA's 
responsibilities under this subpart as they relate to architectural barriers in 
GSA controlled facilities that house Federal agencies. 

Section 105-8.149 Program Accessibility: Discrimination Prohibited 

Section 105-8.149 states the general nondiscrimination principle underlying 
the program accessibility requirements of @ @  105-8.150 and 105-8.151. 

Section 105-8.150 Program Accessibility: Existing Facilities 

This regulation adopts the program accessibility concept found in the 
existing section 504 coordination regulation for programs or activities 
receiving Federal financial assistance (28 CFR 41.57), with certain 
modifications. Section 105-8.150 requires that each agency program or activity, 
when viewed in its entirety, be readily accessible to and usable by individuals 
with handicaps. The regulation also makes clear that the agency is not 
required to make each of its existing facilities accessible ( @  105-8.150-l(a)). 

Paragraph (b), which establishes a special limitation on the obligation to 
ensure program accessibility in historic preservation programs, is discussed 
below in connection with paragraph 105-8.150-2(b). 

Paragraph 105-8.150-2(a) sets forth a number of means by which program 
accessibility may be achieved, including redesign of equipment, reassignment of 
services to accessible buildings, and provision of aides. In choosing among 
methods, the agency shall give priority consideration to those that will be 
consistent with provision of services in the most integrated setting appropriate 
to the needs of individuals with handicaps. Structural changes in existing 
facilities are required only when there is no other feasible way to make the 
agency's program accessible. (It should be noted that "structural changes" 
include all physical changes to a facility; the term does not refer only to 
changes to structural features, such as removal of or alterations to a 
load-bearing structural member.) The agency may comply with the program 
accessibility requirement by delivering services at alternate accessible sites 
or making home visits as appropriate. 

Paragraph 105-8.150-1 (b) provides an additional limitation on the obligation 
to ensure program accessibilitythat is applicable only to historic preservation 
programs. In order to avoid possible conflict between the congressional mandates 
to preserve historic properties on the one hand and to eliminate discrimination 
against individuals with handicaps on the other, @ 105-8.150-1(b) provides 
that in historic preservation programs the agency is not required to take any 
action that would result in a substantial impairment of significant historic 
features of a historic property. 

Nevertheless, because the primary benefit of a historic preservation program 
is uniquely the experience of the historic property itself, @ 105-8.150-2(b) 
requires the agency to give priority to methods of providing program 
accessibility that permit individuals with handicaps to have physical access 
to the historic property. This priority on physical access may also be viewed as 
a specific application of the general requirement that the agency administers 
programs in the most integrated setting appropriate to the needs of qualified 



individuals with handicaps ( @  105-8.130(d)). Only when providing physical 
access would result in a substantial impairment of significant historic 
features, in a fundamental alteration in the nature of the program, or in undue 
financial and administrative burdens, may the agency adopt alternative methods 
for providing program accessibilitythat do not ensure physical access. Examples 
of some alternative methods are provided in @ 105-8.150-2(b). 

The special limitation on program accessibility set forth in @ 105-8.150-1(b) 
ia applicable only to programs that have preservation of historic properties as 
a primary purpose (see supra discussion of definition of "historic preservation 
program," @ 105-8.103). Narrow application of the special limitation is 
justified because of the inherent flexibility of the program accessibility 
requirement. Where historic preservation is not a primary purpose of the program 
the agency is not bound to a particular facility. It can relocate all or part of 
its program to an accessible facility, make home visits, or use other standard 
methods of achieving program accessibility without making structural alterations 
that might impair significant historic features of the historic property. 

Subsection 105-8.150-3 and -4 establish time periods for complying with the 
program accessibility requirement. As currently required for federally assisted 
programs by 28 CFR 41.57(b), GSA must make any necessary structural changes in 
facilities it occupies as soon as practicable, but in no event later than three 
years after the effective date of this regulation. Where structural 
modifications are required, a transition plan shall be developed within one year 
of the effective date of this regulation. Aside from structural changes, all 
other necessary steps to achieve compliance shall be taken within sixty days. 

Section 105-8.151 Program Accessibility: New Construction and Alterations 

Overlapping coverage exists with respect to new construction and alterations 
under section 504 and the Architectural Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157). Section 105-8.151 provides that those buildings that are 
constructed or altered by, on behalf of, or for the use of the agency shall be 
designed, constructed, or altered to be readily accessible to and usable by 
individuals with handicaps in accordance with 41 CFR 101-19.600 to 101-19.607. 
This standard was promulgated pursuant to the Architectural Barriers Act of 
1968, as amended (42 U.S.C. 4151-4157). We believe that it is appropriate to 
adopt the existing Architectural Barriers Act standard for section 504 
compliance because new and altered buildings subject tothis regulation are also 
subject to the Architectural Barriers Act and because adoption of the standard 
will avoid duplicative and possibly inconsistent standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required by the regulation to meet accessibility standards 
simply by virtue of being leased. However, GSA programs carried out in those 
buildings are subject to the program accessibility standard for existing 
facilities in @ 105-8.150. To the extent the buildings are newly constructed or 
altered, that must also meet the new construction and alteration requirements of 
@ 105-8.151. Programs carried out in those buildings by agencies other than GSA 
are subject to the program accessibility standards in those agencies' 
regulations. 

Federal practice under section 504 has always treated newly leased 
buildings as subject to the existing facility program accessibility standard. 
Unlike the construction of new buildings where architectural barriers can be 
avoided at little or no cost, the application of new construction standards to 
an existing building being leased raises the same prospect of retrofitting 
buildings as the use of an existing Federal facility, and the agency believes 
the same program accessibility standard should apply to both owned and leased 
existing buildings. However, in leasing space, GSA must first attempt to find 
space that meets all the requirements of the Uniform Federal Accessibility 
Standards (UFAS). If no such bid is received, other bids may be accepted. GSA's 
preference is for buildings complying with UFAS. 



Two developments have occurred in Federal policy and practice for leasing 
activities. First, GSA revised its standard leasing solicitation for offers 
(SFO) to include GSA's preference for leased space complying with UFAS. The SF0 
is the document that sets forth the Government's leasing requirements and that 
is used by builders in developing responsive bids. Second, the ATBCB amended in 
1988 its minimum guidelines and requirements, which preceded the establishment 
of UFAS, to establish requirements for standards for buildings leased by the 
Federal Government [36 CFR 1190.34 (1989)l. The minimum guidelines and 
requirements apply to leased buildings even if they are not altered. Section 
1190.34(a) requires that any building or facility that is to be leased by the 
Federal Government, without having been designed or constructed in accordance 
with its specifications, comply with the standards for new construction ( @  
1190.31), incorporate the features listed in the standards for alterations ( @  
1190.33(c)), or, if no such space is available, be altered to include certain 
accessible elements and spaces. GSA will revise UFAS to include these leasing 
provisions. 

In Roae v. United States Postal Service, 774 F.2d 1355 (9th Cir. 1985), the 
Ninth Circuit held that the Architectural Barriers Act requires accessibility at 
the time of lease. The Rose court did not address the issue of whether section 
504 likewise requires accessibility as a condition of lease, and the case was 

remanded to the District Court for, among other things, consideration of that 
issue. The agency may provide more specific guidance on section 504 
requirements for leased buildings after the litigation is completed. 

Section 105-8.152 Program Accessibility: Assignment of Space. 

This section and the next are written especially to address the following 
major areas : ( 1) GSA' s authorities and responsibilities for assignment of space 
( @  105-8.152); and (2) occupant agencies' transition plans are required by each 
agency's section 504 regulation ( @  105-8.153). These two sections are intended 
to deal with the interplay between GSA's responsibilities as the Federal 
Government's "landlord" and other agencies' section 504 obligations to make 
programs accessible, as well as with the interaction between GSA and Federal 
tenant agencies when the accessibility of a Federal agency's programs is 
affected by the inaccessibility of a building under GSA's control. GSA has 
unique responsibilities for space owned and leased by the Federal Government, 
pursuant to the Federal Property and Administrative Services Act of 1949, as 
amended (40 U.S.C. 471 et seq. and various sections of titles 40 and 44 (1982) 
and the Public Buildings Act of 1959, as amended (40 U.S.C. 601-616 (1982) ) . For 
example, GSA has the authority and responsibility to perform centralized 
property management functions for agencies of the Federal Government. 40 U.S.C. 
490. GSA ie authorized to alter or otherwise arrange for alterations for 
occupant agencies on either a no-cost or reimbursable basis. Id. at sections 
490( j) and 603. GSA also has exclusive statutory authority and responsibility to 
construct most types of new public buildings. Id. at section 601. GSA has 
interpreted and further defined these duties in its Federal Property Management 
Regulations, 41 CFR chapter 101, subchapter D (1986). 

Section 105-8.152 is intended to ensure that assignment or reassignment of 
space will not result in one or more of an occupant agency's programs or 
activities being inaccessible to individuals with handicaps. GSA is 
responsible to ensure that federally owned space or space leased from nonfederal 
sources does not make an occupant agency's programs inaccessible. While GSA is 
ultimately responsible for the accessibility ofthe space under its control, the 
nature of program accessibility requires the participation of the occupant 
agency in decisions affecting its space. Unless the occupant agency analyzes its 
own programs and determines which facilities must be altered to make its 
programs accessible to individuals with handicaps, GSA cannot proceed in a 
cost-effective manner. 

Prior to the assignment or reassignment of space to a Federal agency, GSA 
must consult with the agency to ensure that the assignment or reassignment will 
not result in one or more of the agency's programs or activities being 



inaccessible to individuals with handicaps. If the agency informs GSAthat use 
of the space will result in one or more of the agency's programs being 
inaccessible, GSA must take one or more of the following actions to make the 
programs accessible: (1) Arrange for alterations to facilities; (2) locate and 
provide alternative space that will not result in one or more of the agency's 
programs being inaccessible; or (3) take any other actions that result in making 
the agency's programs accessible. Under this proposal, GSA may not require the 
agency to accept space that results in one or more of the agency's programs 
being inaccessible. 

Section 105-8.154, which contains exceptions to the program accessibility 
requirements, is applicable to this section. 

Section 105-8.153 Program Accessibility: Interagency Cooperation 

Over the next several years, Federal agencies are required to evaluate their 
own programs and develop transition plans when structural changes are necessary 
to achieve the goal of program accessibility. The agencies generally cannot, 
however, perform or contract for these changes unless authorized by GSA. In 
other words, those agencies that are required by their section 504 transition 
plan to alter GSA-controlled buildings must request that GSA approve these 
alterations. 

Section 105-8.153 establishes a framework for GSAto effectively receive and 
process agencies' requests for structural changes or other actions under GSA's 
control. Upon receipt of an agency's transition plan, GSA must assist or advise 
the requesting agency in providing or arranging for the requested action within 
the time frames specified in the transition plan. 

GSA's role in this area will, however, be more than merely reactive. GSA 
intends to participate with these Federal agencies in the development of their 
transition plans. In this capacity GSA can and should call upon its resources to 
ensure that an agency's decision to request an alteration is well-informed. 
Even before agency transition plans are completed, GSA expects to conduct a 
survey of buildings under its control in order to facilitate compliance with @ 
105-8.153. Further, GSA intends to take the lead in coordinating accessibility 
issues related to those buildings under GSA control with several Federal 
agencies as tenants. For example, if two Federal agencies occupying different 
floors of the same building each request that public meeting space on their 
floors be made accessible, GSA should take the lead in determining with the two 
agencies if their accessibility needs would be met by altering and sharing one 
room. 

Section 105-8.153 provides that GSA, upon request from an occupant agency 
engaged in the development of a transition plan under section 504, must 
participate with the occupant agency in the development of the transition plan 
and provide information and guidance to the occupant agency. Upon request, GSA 
must conduct space inspections to assist the agency in determining whether a 
current assignment results in one or more of the occupant agency's programs or 
activities being inaccessible. ( @  105-8.152(a)). 

Subsection 105-8.153-2 establishes procedures for GSA to deal with an 
occupant agency's request for new space, additional space, relocation to 
accessible space, alterations, or other actions under GSA's control that are 
needed to ensure program accessibility in the requesting agency's programs as 
required by the agency's section 504 transition plan. 

Like @ 105-8.152, @ 105-8.153 covers only those buildings that are under 
GSA's control. It does not address the situation where GSA has delegated 
management responsibilities to the sole occupant of a Federal building. Nor does 
it specify the mechanism by which cost reimbursement between GSA and other 
Federal agencies will be made. Determinations as to the amount of funds needed 
for alterations, which agency will obtain the funds, and the time frame within 



which the funds will be obtained will be made on a case-by-case basis. 

Section 105-8.154 Program Accessibility Exceptions 

Section 105-8.154 places explicit limits in the agency's obligation to comply 
with the provisions concerning accessibility to GSA's program, assignment of 
space to other agencies, and cooperation with other agencies. It generally 
codifies recent case law that defines the scope of the agency's obligation to 
ensure program accessibility. This section provides that in meeting the program 
accessibility requirements of @@ 105-8.150, .152, and .153, GSA is not required 
to take any action that would result in a fundamental alteration in the nature 
of GSA's program or activity or in undue financial and administrative burdens. 
A 
similar limitation is provided in @ 105-8.160(d). This provision is based on 
the Supreme Court's holding in Southeastern Community College v. Davis, 442 U.S. 
397 (1979), that section 504 does not require program modifications that 
result in a fundamental alteration in the nature of a program, and on the 
Court's statement that section 504 does not require modifications that would 
result in "undue financial and administrative burdens." 442 U.S. at 412. Since 
Davis, circuit courts have applied this limitation on a showing that only one of 
the two "undue burdens" would be created as a result of the modification sought 
to be imposed under section 504. See, e.g., Dopico v. Goldschmidt, 687 F.2d 
644 (2d Cir. 1989); American Public Transit Association v. Lewis, (APTA), 655 
F.2d 1272 (D.C. Cir. 1981). 

Section 105-8.154 and @ 105-8.160(d) are also supported by the Supreme 
Court's Decision in Alexander v. Choate, 469 U.S. 287 (1985). Alexander 
involved a challenge to the State of Tennessee's reduction of inpatient hospital 
care coverage under Medicaid from 20 to 14 days per year. Plaintiffs argued that 
this reduction violated section 504 because it had an adverse impact on 
individuals with handicaps. The Court assumed without deciding that section 
504 reaches at least some conduct that has an unjustifiable disparate impact 

on individuals with handicaps but held that the reduction was not "the sort of 
disparate impact" discrimination that might be prohibited by section 504 or 
its implementing regulation. Id. at 299. 

Relying on Davis, the Court said that section 504 guarantees qualified 
handicapped persons "meaningful access to the benefits that the grantee 

offers," id. at 301, and that "reasonable adjustments in the nature of the 
benefit being offered must at times be made to assure meaningful access. " Id. at 
n.21 (emphasis added). However, section 504 does not require " 'changes,' 
'adjustments,' or 'modifications' to existing programs that would be 
'substantial' * * * or that would constitute 'fundamental alteration[s] in the 
nature of a program.' " Id. at n.20 (citations omitted). Alexander supports the 
position, based on Davis and the earlier, lower court decisions, that in some 
situations, certain accommodations for an individual with handicaps may so 
alter an agency's program or activity, or entail such extensive costs and 
administrative burdens that the refusal to undertake the accommodations is not 
discriminatory. Thus, failure to include such an "undue burdens" provision 
could lead to judicial invalidation of the regulation or reversal of a 
particular enforcement action taken pursuant to the regulation. 

This aection, however, does not establish an absolute defense; it does not 
relieve the agency of all obligations to individuals with handicaps. Although 
the agency is not required to take actions that would result in a fundamental 
alteration in the nature of a program or activity or in undue financial and 
administrative burdens, it nevertheless must take any other steps necessary to 
ensure that individuals with handicaps receive the benefits and services of 
the federally conducted program or activity. 

It is our view that compliance with @@ 105-8.150, ,152, and .I53 would in 
most cases not result in undue financial and administrative burdens on GSA. In 
determining whether financial and administrative burdens are undue, all agency 
resources available for use in the funding and operation of the conducted 



program or activity should be considered. The burden of proving that compliance 
with any of these three sections would fundamentally alter the nature of a 
program or activity or would result in undue financial and administrative 
burdens rests with GSA. The decision that compliance would result in such 
alteration or burdens must be made by the Administrator or his or her designee 
and must be accompanied by a written statement of the reasons for reaching that 
conclusion. See @ 105-8.154. Any person who believes that he or she or any 
specific class of persons has been injured by the Responsible Official's 
decision or failure to make a decision may file a complaint under the compliance 
procedures established in @ 105-8.170. 

One commenter suggested that the total resources of the agency should be 
considered in determining whether or not an accommodation can be made, rather 
than just the funds "available for use in the funding and operation of the 
program or activity." Since many of the agency's funds are earmarked for 
specific purposes and are therefore, unavailable for use elsewhere, the entire 
agency budget is not an appropriate consideration. 

Section 105-8.160 Communications 

Section 105-8.160 requires the agency to take appropriate steps to ensure 
effective communication with personnel of other Federal entities, applicants, 
participants, and members of the public. These steps shall include procedures 
for determining when auxiliary aids are necessary under @ 105-8.160(a) to afford 
an individual with handicaps an equal opportunityto participate in, and enjoy 
the benefits of, the agency's program or activity. They shall also include an 
opportunity for individuals with handicaps to request the auxiliary aids of 
their choice. This expressed choice shall be given primary consideration by the 
agency ( @  105-8.160(a)(l)(i)). The agency shall honor the choice unless it can 
demonstrate that another effective means of communication exists or that use of 
the means chosen would not be required under @ 105-8.160(d). That paragraph 
limits the obligation of the agency to ensure effective communication in 
accordance with Davis and the circuit court opinions interpreting it (see supra 
preamble discussion of @ 105-8.154). Unless not required by @ 105-8.160(d) the 
agency shall provide auxiliary aids at no cost to the individual with 
handicape. 

The discussion of @ 105-8.154 Program accessibility: Exceptions, regarding 
the determination of undue financial and administrative burdens, also applies 
to this section and should be referred to for a complete understanding of the 
agency's obligation to comply with @ 105-8.160. 

In some circumstances, a note pad and written materials may be sufficient to 
permit effective communication with a person with hearing impairments. In many 
circumstances, however, they may not be, particularly when the information being 
communicated is complex or exchanged for a lengthy period of time (e.g., a 
meeting) or where the applicant or participant with hearing impairments is not 
skilled in spoken or written language. In these cases, a sign language 
interpreter may be appropriate. For persons with vision impairments, effective 
communication might be achieved by several means, including readers and audio 
recordings. In general, the agency intends to inform the public of (1) the 
communications services it offers to afford individuals with handicaps an 
equal opportunity to participate in or benefit from its programs or activities, 
(2) the opportunity to request a particular mode of communication, and (3) the 
agency's preferences regarding auxiliary aids if it can demonstrate that several 
different modes are effective. 

The agency shall ensure effective communication with persons with vision and 
hearing impairments involved in hearings conducted by the agency. Auxiliary aids 
must be afforded where necessary to ensure effective communication at the 
proceedings. If sign language interpreters are necessary, the agency may 
require that it be given reasonable notice prior to the proceeding of the need 
for an interpreter. Moreover, the agency need not provide individually 
prescribed devices, readers for personal use or study, or other devices of a 



personal nature ( @  105-8.160(a)(l)(i)). For example, the agency need not provide 
eye glasses or hearing aids to applicants or participants in its programs. 
Similarly, the regulation does not require the agency to provide wheelchairs to 
persons with mobility impairments. 

Paragraph 105-8.160(b) requires the agency to provide information to 
individuals with handicaps concerning accessible services, activities, and 
facilities. Paragraph 105-8.160(c) requires the agency to provide signage at 
inaccessible facilities that directs users to locations with information about 
accessible facilities. 

Section 105-8.170 Compliance Procedures 

Section 105-8.170 establishes a detailed complaint processing and review 
procedure for resolving allegations of discrimination in violation of section 
504 in GSA's programs or activities. It is based on the Department of 

Justice's rule for its programs (28 CFR 39.170) and provides an opportunity for 
a hearing before an administrative law judge. 

Subsection 105-8.170-1 specifies that subsections 105-8.170 through .170-13 
establish the procedures for processing complaints other than employment 
complaints. Subsection 105-8.170-2 provides that the agency will process 
employment complaints according to procedures established in existing 
regulations of the EEOC (29 CFR part 1613) pursuant to section 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 791). 

Subsection 105-8.170-3 vests in the Responsible Official the responsibility 
for the overall management of the section 504 compliance program. "Responsible 
Official" or "Official," as defined in @ 105-8.103, refers to the Director of 
Civil Rights Division, who is designated as the official responsible for 
coordinating implementation of compliance procedures set forth in @ 105-8.170. 
The definition of "Official" includes other GSA Officials to whom authority has 
been delegated by the Official. 

Paragraph 105-8.170-4 (a) and (c) provide that any person who believes that 
he or she has been discriminated against may file a complaint within 180 days 
from the date of the alleged discrimination. The Official may extend the time 
limit when the complainant shows goods cause. Good cause could be found if, for 
example, (1) the complainant mistakenly filed with the wrong agency and was not 
informed of the mistake within the 180 days; or (2) the complainant could not 
reasonably be expected to know of the act or event said to be discriminatory. 

Paragraph 105-8.170-4(b) requires that the name and identity of a complainant 
be held in confidence unless he or she waives that right in writing and except 
to the extent necessary for compliance purposes. 

Complaints may be mailed or delivered to the Administrator, the Responsible 
Official, or other agency Officials. Complaints received by any agency official 
other than the Responsible Official must be forwarded immediately to the 
Responsible Official (paragraph 105-8.170-4(d)). 

Subsection 105-8.170-5 requires the agency to send to the Architectural and 
Transportation Barriers Compliance Board quarterly reports of complaints 
alleging that a building or facility subject to the Architectural Barriers Act 
was designed, constructed, or altered in a manner that does not provide ready 
access to and use by individuals with handicaps. 

The Responsible Official is required to accept all complete complaints over 
which the agency has jurisdiction ( @  105-8.170-6(a)). If the Official determines 
that the agency does not have jurisdiction over a complaint, the Official shall 
promptly notify the complainant and make reasonable efforts to refer the 
complaint to the appropriate entity of the Federal Government ( @  
105-8.170-6(d)). 



If a complaint is not complete when it is filed, the Official must notify the 
complainant within 30 days that additional information is needed. The 
complainant must furnish the necessary information within 30 days of receipt of 
the notice, or the complaint will be dismissed without prejudice. Filing an 
incomplete complaint within 180 days from the date of the alleged discrimination 
satisfies the requirement of paragraph 105-8.170-4(c), but the time frames 
governing the Official's other obligations to process the complaint (see e.g., 
@@ 105-8.170-7 and 105-8.170-8) do not begin to operate until the Official 
receives a complete complaint. 

Within 180 days of receipt of the complete complaint, the Official is to 
investigate the complaint, attempt an informal resolution, and, if informal 
resolution is not achieved, issue a letter of findings ( @  105-8.170-7). Within 
the time limit, the Official should make every effort to achieve informal 
resolution whenever possible. 

Subsection 105-8.170-8 requires that the Official's letter be sent to the 
complainant and respondent, and that it contain findings of fact and conclusions 
of law, the relief granted if discrimination is found, and notice of the right 
to appeal. If neither party files an appeal from the letter of findings within 
30 days after receipt of the letter, the letter will constitute the final 
decision of the agency ( @  105-8.170-9). 

The regulation provides that a party may appeal the Official's letter of 
findinge to the Special Counsel for Ethics and Civil Rights. Subsection 
105-8.170-11 provides an opportunity for a hearing before an administrative law 
judge (ALJ). The A L J  would make a recommended decision to the Special Counsel 
for Ethics and Civil Rights, who would make the final agency decision. The 
purpose of the hearing is to provide a forum in which the complainant or 
respondent can have an opportunity to be heard, confront witnesses, and present 
evidence so that an A L J  can issue a recommended decision that is well-reasoned 
and justified on the basis of the evidence presented. 

It would be expected that an opportunity for a hearing before an ALJ would 
assure more impartiality and the appearance of more impartiality than a decision 
made by one agency official concerning other officials of the same agency. It 
would also be expected that agency decisions based on a hearing record would 
more likely survive later judicial review. 

Another person or organization would be allowed to participate as a third 
party or amicus curias if the A L J  determines that the petitioner has a 
legitimate interest in the proceedings, that participation will not unduly delay 
the outcome, and the petitioner's participation may contribute materially to the 
disposition of the proceedings. 

Under subsection 105-8.170-12, the Special Counsel for Ethics and Civil 
Rights renders a final agency decision after appeal without a hearing or after 
a 
hearing. The Special Counsel directs appropriate remedial action if 
discrimination is found. The Special Counsel's decision will involve reviewing 
the entire file, including the investigative report, preliminary finding, and, 
if a hearing was held, the hearing record and recommended decision of the ALJ. 
If it is the decision of the Special Counsel to reject or modify the recommended 
decision of the judge, the reasons for the rejection or a modification will be 
put in writing and made part of the decision ( @  105-8.170-12 (a) ) . The decision 
shall be made within 60 days of receipt of the complaint file or the hearing 
record. 

One commenter provided four suggestions concerning compliance proceedings. 
First, the commenter stated that GSA should obtain the expertise of ATBCB to 
help resolve deficiencies regarding construction or location of facilities. GSA 
will solicit the assistance of the ATBCB to resolve deficiencies regarding 
construction or assist in location of facilities under @ 105-8.148. No 
additional provision is needed. 



Second, the commenter urged that a provision should be made for judicial 
review at the initial complaint level in addition to the one provided at the 
appeal level. This issue is beyond the scope of this regulation and is for the 
courts to decide. 

Third, the commenter suggested GSA should take actions to ensure that other 
regulations, forms and directives issued by GSA are superseded by the 
nondiscrimination requirements of this part. Upon publication of this rule, 

GSA will do so but a provision in this rule is unnecessary. 

Fourth, the commenter suggested the rule should allow for attorney fees 
during the administrative proceedings and compensation to the prevailing party. 
Such provisions are statutory and beyond the scope of this regulation and is for 
the courts to declde. 

Section 105-8.171 Complaints Against an Occupant Agency 

Section 105-8.171 deals with complaints against an occupant agency alleging 
that the agency's program is inaccessible because existing facilities under 
GSA's control contain architectural barriers. In these cases, the occupant 
agency will likely require assistance from GSA in devising and implementing 
remedies for violations of section 504 that may be found to exist. The section 
provides that in such cases GSA and the occupant agency that originally received 
the complaint are jointly responsible for complaint resolution. In our view, 
early GSA involvement in the complaint process will result in a more speedy, 
efficient complaint resolution system. The section makes GSA jointly responsible 
for complaints only when an occupant agency sends a copy of a complete complaint 
to GSA. GSA must make reasonable efforts to follow the time frames for complaint 
resolution that go into effect under the notifying occupant agency's rules when 
it receives a complete complaint. 

List of Subjects in 41 CFR Part 105-8 

Administrative practice and procedure, Buildings, Civil rights, Equal 
employment opportunity, Federal buildings and facilities, Government property 
management, Handicapped. 

For reasons stated in the preamble, chapter 105 of title 41 of the Code of 
Federal Regulations is amended as follows: 

Part 105-8 is added to read as follows: 

PART 105-8 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP 
IN PROGRAMS OR ACTIVITIES CONDUCTED BY GENERAL SERVICES ADMINISTRATION 

Sec . 
105-8.101 Purpose. 
105-8.102 Application. 
105-8.103 Definitions. 
105-8.104 -- 105-8.109 [Reserved] 
105-8.110 Self-evaluation. 
105-8.111 Notice. 
105-8.112 -- 105-8.129 [Reserved] 
105-8.130 General prohibitions against discrimination. 
105-8.131 -- 105-8.39 [Reserved] 
105-8.140 Employment. 
105-141 -- 105-8.147 [Reserved] 
105-8.148 Consultation with the Architectural and Transportation Barriers 
Compliance Board. 
105-8.149 Program accessibility: Discrimination prohibited. 
105-8.150 Program accessibility: Existing facilities. 
105-8.150-1 General. 
105-8.150-2 Methods. 
105-8.150-3 Time period for compliance. 



105-8.150-4 Transition plan. 
105-8.151 Program accessibility: New construction and alterations. 
105-8.152 Program accessibility: Assignment of space. 
105-8.153 Program accessibility: Interagency cooperation. 
105-8.153-1 General. 
105-8.153-2 Requests from occupant agencies. 
105-8.154 Program accessibility: Exceptions. 
105-8.155 -- 105-8.159 [Reserved] 
105-8.160 Communications. 
105-8.161 -- 105-8.169 [Reserved] 
105-8.170 Compliance procedures. 
105-8.170-1 Applicability. 
105-8.170-2 Employment complaints. 
105-8.170-3 Responsible Official. 
105-8.170-4 Filing a complaint. 
105-8.170-5 Notification to the Architectural and Transportation Barriers 
Compliance Board. 
105-8.170-6 Acceptance of complaint. 
105 8.170-7 Investigation/conciliation. 
105-8.170-8 Letter of findings. 
105-8.170-9 Filing an appeal. 
105-8.170-10 Acceptance of appeals. 
105-8.170-11 Hearing. 
105-8.170-12 Decision. 
105-8.170-13 Delegation. 
105-8.171 Complaints against an occupant agency. 

Authority: 29 U.S.C. 794. 

Grant B. Williams, 

Director, Civil Rights Division. 
[FR Doc. 91-5394 Filed 3-7-91; 8:45 am] 
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July 2, 1987 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This proposed regulation requires that the agencies listed above 
operate all of their programs and activities to ensure nondiscrimination 
against qualified individuals with handicaps. It sets forth standards for what 
constitutes discrimination on the basis of mental or physical handicap, 
provides a definition for individual with handicaps and qualified individual 
with handicaps, and establishes a complaint mechanism for resolving 
allegations of discrimination. This regulation is issued under the authority of 
section 504 of the Rehabilitation Act of 1973, as amended, which prohibits 
discrimination on the basis of handicap in programs or activities conducted by 
Federal Executive agencies. 

DAm: To be assured of consideration, comments must be in writing and must be 
received on or before August 31, 1987. Comments should refer to specific 
sections in the regulation. 

ADDRESSES: See individual agencies below. Copies of this notice will be made 
available on tape for persons with impaired vision who request them. They will 
be provided by the Coordination and Review Section, Civil Rights Division, 
Department of Justice, Washington, DC 20530, (202) 724-2222 (voice) or (202) 
724-7678 (TDD). 



FOR FURTHER INFORMATION CONTACT: See individual agencies below. 
ADDRESSES: Comments should be sent to Arnold Intrater, General Counsel, Office 
of Administration, Executive Office of the President, Washington, DC 20503. 

Comments received will be available for public inspection at the Executive 
Office of the President Library, Room 6-102, New Executive Office Building, 
Washington, DC 20503 from 8:30 a.m. to 5:30 p.m., Monday through Friday, except 
legal holidays. As access to the building is restricted because of security 
considerations, persons desiring entry should call 395-3654 (voice) or 456-6213 
(TDD) in advance. 

FOR FURTHER INFORMATION CONTACT: Arnold Intrater, (202) 456-6226 (voice) or 
(202) 456-6213 (TDD). 
ADDRESSES8 Comments should be sent to Mr. Raleigh Neville, U.S. Office of 
Personnel Management, Room 6504, Washington, DC, 20415. Comments received will 
be available for public inspection at Room 6504, 1900 E St., NW., Washington, DC 
from 10:OO a.m. to 3:30 p.m. Monday through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Mr. Raleigh Neville, (202) 632-6817, TDD: Mr. 
John Gimperling, (202) 632-6272. 
ADDRESSES: Comments should be sent to Merit Systems Protection Board, 1120 
Vermont Avenue, NW., 8th Floor, Washington, DC 29419. Comments received will be 
available for public inspection at the above address from 8:30 a.m. to 5:00 p.m. 
Monday through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Darrell L. Netherton, (202) 653-5805 (voice), 
(202) 653-8896 (TDD). 
ADDRESSES: Comments should be sent to the Office of the Special Counsel, 1120 
Vermont Avenue, NW., Suite 1100, Washington, DC, 20005. Comments received will 
be available for public inspection at the above address from 8:30 a.m. to 5:00 
p.m. Monday through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: John Marshall Meisburg, Jr., General Attorney, 
FTS 653-7307, (202) 653-7307 (voice) or (202) 724-7678 (TDD). 
ADDRESSES2 Comments should be sent to Orinda R. Nelson, Associate Director, 
Equal Employment Opportunity, Federal Labor Relations Authority, 500 C Street, 
SW., Washington, DC 20424. Comments received will be available for public 
inspection at the above address from 8:15 a.m. to 4:45 p.m. Monday through 
Friday except legal holidays. 

FORFURTHER INFORMATIONCONTACT: Orinda R. Nelson (202) 382-0992 (voice) or (202) 
724-7678 (TDD). 
ADDRESSES: Comments should be sent to Ms. Lynda Sampson, Handicapped and Aged 
Employment Program Manager, National Aeronautics and Space Administration, Room 
6111, 400 Maryland Avenue, SW., Washington, DC 20546. Comments received will be 
available for public inspection at the above address from 10:OO a.m. to 3:00 
p.m. Monday through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Ms. Lynda Sampson (202) 453-2177 (voice) or 
(202) 426-1436 (TDD). 
ADDRESSES: Comments should be submitted in triplicate to Jonathan G. Katz, 
Secretary, Securities and Exchange Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Comment letters should refer to File No. S7-17-87. All 
comment6 received will be available for public inspection and copying in the 
Commission's Public Reference Room. 

FOR FURTHER INFORMATION CONTACT: Nancy A. Wolynetz, Selective Placement 
Coordinator, 450 Fifth Street, NW., Washington, DC (202) 272-2550 (voice) or 
(202) 272-2552 (TTD); or Jeanne G. Hartford, Special Counsel, Office of the 
Executive Director, 450 Fifth Street, NW., Washington, DC (202) 272-2700. 

Administrative practice and procedure, Blind, Buildings, Civil Rights, 
Employment, Equal Education Opportunity, Equal Employment Opportunity, Federal 
buildings and facilities, Freedom of Information, Handicapped, Historic 



Places, Historic Preservation, Government Employees, Privacy, Securities. 

It ie proposed that Part 200 Title 17 of the Code of Federal Regulations be 
amended as follows: 

ADDRESSES: Comments should be sent to: Jane H. Chalmers, Deputy General Counsel, 
Overseas Private Investment Corporation, 1615 M St., NW Suite 400, Washington, 
DC 20527. 

Comments received will be available for public inspection at 1615 M Street, 
NW., Suite 400, Washington, DC 20527 from 9:30 a.m. to 5:00 p.m. Monday through 
Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Jane H. Chalmers (202) 457-7200 (voice) or 
(202) 724-7678 (TDD). 
ADDRESSES: Comments should be sent to the Office of the General Counsel, 1625 
Massachueetts Avenue, NW., Suite 600, Washington, DC, 20036. Comments received 
will be available for public inspection at the above address from 8:30 a.m. to 
5:00 p.m. Monday through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Paul Magid, General Counsel, 1625 Massachusetts 
Avenue, NW., Suite 600, Washington, DC, 20036 (202) 673-3916 (voice) or (202) 
724-7678 (TDD). 
ADDRESSES: Comments should be sent to John C. Truesdale, Executive Secretary, 
National Labor Relations Board, 1717 Pennsylvania Avenue, NW., Washington, DC 
20570. Comments received will be available for public inspection at the above 
address from 8: 30 a.m. to 5: 00 p.m. Monday Through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Ernest Russell, Director of Administration, 
National Labor Relations Board, 1717 Pennsylvania Avenue, NW., Washington, DC 
(202) 254-9200 or (202) 634-1699 (TDD). 
ADDRESSES: Comments should be sent to: Adrienne C. Thomas, Director, Program 
Policy and Evaluation Division, National Archives (NAA), Washington, DC 20408. 

Commente received will be available for public inspection at Room 409, 
National Archives Building, 8th & Pennsylvania Avenue, NW., Washington, DC 
20408, from 8:45 a.m. to 5:15 p.m. Monday through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Adrienne C. Thomas or Nancy Y. Allard, TDD: 
2021523-0774, Non-TDD: 2021523-3215, Room 409, National Archives Building, 8th 
& Pennsylvania Avenue, NW., Washington, DC 20408. 
ADDRESSES: Comments should be sent to the Administrator of Veterans Affairs 
(271A); Veterans Administration; 810 Vermont Avenue NW.; Washington, DC 20420. 
Comments received will be available for public inspection at the above address 
in the Veterans Services Unit, room 132, from 8:00 a.m. to 4:30 p.m. Monday 
through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Ms. Linda Lynn Batts, Office of Equal 
Opportunity, (202) 233-2150 or (202) 233-3710 (TDD). 
ADDRESSES: Comments should be sent to Rules Docket Clerk, Room 840, Federal 
Emergency Management Agency, 500 C Street SW., Washington, DC, 20472. Comments 
received will be available for public inspection at the above address for 8:30 
a.m. to 5:00 p.m. Monday through Friday except legal holidays. 

FOR FURTHER INFORMATION CONTACT: Alan Clive, Equal Employment Manager, Room 815, 
500 C. Street SW., Washington, DC (202) 646-3957 (voice) or 646-4117 (TDD). 

TEXT: SUPPLEMENTARY INFORMATION: 

Backaround 

The purpose of this proposed rule is to provide for the enforcement of 
section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , 
as it applies to programs and activities conducted by the following agencies 



(hereinafter "the agencies"): Executive Office of the President, Office of 
Personnel Management, Merit Systems Protection Board, Office of the Special 
Counsel (MSPB), Federal Labor Relations Authority, National Aeronautics and 
Space Administration, Securities and Exchange Commission, Overseas Private 
Investment Corporation, African Development Foundation, National Labor Relations 
Board, National Archives and Records Administration, Veterans Administration, 
Federal Emergency Management Agency. As amended by the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978 (Sec. 
119, Pub. L. 95-602, 92 Stat. 2982) and the Rehabilitation Act Amendments of 
1986 (Pub. L. 99-506, 100 Stat. 1810), section 504 of the Rehabilitation Act 
of 1973 states that 

No otherwise qualified individual with handicaps in the United States, * * 
* shall, solely by reason of his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any program 
or activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shall promulgate such regulations as may 
be necessary to carry out the amendments to this section made by the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 
1978. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of Congress, and such regulation may take effect no 
earlier than the thirtieth day after the date on which such regulation is so 
submitted to such committees. 

(29 U.S.C. 794 (1978 amendment italicized).) 

Because the agencies are required by this amendment to promulgate 
implementing regulations, and because the proposed standards and procedures to 
be established are the same for all of the agencies, the agencies are publishing 
this notice of proposed rulemaking jointly. The final rule adopted by each 
agency will be codified in that agency's portion of the Code of Federal 
Regulations as indicated in the information provided for individual agencies 
below. The agencies agreed to joint publication of the preamble and the text of 
the regulation in order to expedite its issuance and minimize costs, in view of 
the identity in proposed standards among the agencies. If, following the public 
comment period, one or more of the agencies desires to promulgate a final 
regulation with different substantive provisions in order to account for its 
particular needs indentified in response to public comments, it will, of course, 
do so. 

The substantive nondiscrimination obligations of the agency, as set forth 
in this proposed rule, are identical, for the most part, to those established by 
Federal regulations for programs or activities receiving Federal financial 
assistance. (See 28 CFR Part 41 (section 504 coordination regulation for 
federally assisted programs).) This general parallelism is in accord with the 
intent expressed by supporters of the 1978 amendment in floor debate, including 
its sponsor, Rep. James M. Jef fords, that the Federal Government should have the 
same section 504 obligations as recipients of Federal financial assistance. 
124 Cong. Rec. 13,901 (1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, 
E2670 (daily ed. May 17, 1978) id.; 124 Cong. Rec. 13,897 (remarks of Rep. 
Brademas); id. at 38,552 (remarks of Rep. Sarasin). 

There are, however, some language differences between this proposed rule and 
the Federal Government's section 504 regulations for federally assisted 
programs. These changes are based on the Supreme Court's decision in 
Southeastern Community College v. Davis, 442 U.S. 397 (1979), and the subsequent 
circuit court decisions interpreting Davis and section 504. See Dopico v. 
Goldschmidt, 687 F.2d 644 (2d Cir. 1982); American Public Transit Association v. 
Lewis, 655 F.2d 1272 (D.C. Cir. 1981) (APTA); see also Rhode Island 
Handicapped Action Comrnitte v. Rhode Island Public Tansit Authority, 718 F.2d 
490 (1st Cir. 1983) . 



These language differences are also supported by the decision of the Supreme 
Court in Alexander v. Choate, 469 U. S. 287 (1985), where the Court held that the 
regulations for federally assisted programs did not require a recipient to 
modify its durational limitation on Medicaid coverage of inpatient hospital care 
for handicapped persons. Clarifying its Davis decision, the Court explained 
that section 504 requires only "reasonable" modifications, id. at 300, and 
explicitly noted that "[tlhe regulations implementing section 504 [for 
federally assisted programs] are consistent with the view that reasonable 
adjustments in the nature of the benefit offered must at times be made to assure 
meaningful access." Id. at n.21 (emphasis added). 

Incorporation of these changes, therefore, makes this regulation implementing 
section 504 for federally conducted program8 consistent with the Federal 
Government's regulations implementing section 504 for federally assisted 
programs as they have been interpreted by the Supreme Court. Many of these 
federally assisted regulations were issued prior to the interpretations of 
section 504 by the Supreme Court in Davis, by lower courts interpreting Davis, 
and by the Supreme Court in Alexander; therefore their language does not reflect 
the interpretation of section 504 provided by the Supreme Court and by the 
various circuit courts. Of course, these federally assisted regulations must be 
interpretedto reflect the holdings of the Federal judiciary. Hence the agencies 
believe that there are no significant differences between this proposed rule for 
federally conducted programs and the Federal Government's interpretation of 
section 504 regulations for federally assisted programs. 

This regulation has been reviewed by the Department of Justice. It is an 
adaptation of a prototype prepared by the Department of Justice under Executive 
Order 12250 (45 FR 72995, 3 CFR, 1980 Comp., p. 298) and distributed to 
Executive agencies. This regulation has also been reviewed by the Equal 
Employment Opportunity Commission under Executive Order 12067 (43 FR 28967, 3 
CFR, 1978 Comp., p. 206). It is not a major rule within the meaning of Executive 
Order 12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a 
regulatory impact analysis has not been prepared. This regulation does not 
have an impact on small entities. It is not, therefore, subject to the 
Regulatory Flexibility Act (5 U.S.C. 601-612). 

Section-bv-Section Analvsis 

Section XX .lo1 Purpose. 

Section XX .I01 states the purpose of the proposed rule, which is to 
effectuate section 119 of the Rehabilitation, Comprehensive Services, and 
Developmental Disabilities Amendments of 1978, which amended section 504 of 
the Rehabilitation Act of 1973 to prohibit discrimination on the basis of 
handicap in programs or activities conducted by Executive agencies or the 

United States Postal Service. 

Section XX .I02 Application. 

The regulation applies to all programs or activities conducted by the 
agencies. Under this section, a federally conducted program or activity is, in 
simple terms, anything a Federal agency does. Aside from employment, there are 
two major categories of federally conducted programs or activities covered by 
this regulation: Those involving general public contact as part of ongoing 
agency operations and those directly administered by the agencies for program 
beneficiaries and participants. Activities in the first category include 
communication with the public (telephone contacts, office walk-ins, or 
interviews) and the public's use of the agency's facilties. Activities in the 
second category include programs that provide Federal services or benefits. This 
regulation does not, however, apply to programs or activities conducted outside 
the United States that do not involve individuals with handicaps in the United 
States. 



Section XX .lo3 Defini t ions .  

"Assistant Attorney General." "Assistant Attorney General" refers to the 
Assistant Attorney General, Civil Rights Division, United States Department of 
Justice. 

"Auxiliary aids." "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 
Although auxiliary aids are required explicitly only by @ XX .160(a)(l), they 
may also be necessary to meet other requirements of the regulation. 

"Complete complaint." "Complete complaint" is defined to include all the 
information necessary to enable the agency to investigate the complaints. The 
definition is necessary, because the 180 day period for the agency's 
investigation (see @ XX .170(g)) begins when the agency receives a complete 
complaint. 

"Facility." The definition of "facility" is similar to that in the section 
504 coordination regulation for federally assisted programs (28 CFR 41.3(f)) 
except that the term "rolling sock or other conveyances" has been added and the 
phrase "or interest in such property" has been deleted because the term 
"facility," as used in this regulation, refers to structures and not to 
intangible property rights. Is should, however, be noted that the regulation 
applies to all program and activities conducted by the agency regardless of 
whether the facility in which they are conducted is owned, leased, or used on 
some other basis by the agency. The term "faciltiy" is used @ @  XX -149, XX .150, 
and XX .170(f). 

"Historic preservation programs," "Historic properties," and "Substantial 
impairment." These terms are defined in order to aid in the interpretation of @ 
XX .I50 (a)(2) amd (b)(2), which relate to accessibility of historic 
preservation programs. 

"Individual with handicaps. " The definition of "individual with 
handicaps" is identical to the definition of " handicapped person" appearing 
in the section 504 coordination regulation for federally assisted programs (28 
CFR 41.31). Although section 103(d) of the Rehabilitation Act Amendments of 
1986 changed the statutory term " handicapped individual" "individual with 
handicaps, " the legislative history of this amendment indicates that no 
substantive change was intended. Thus, although the term has been changed in 
this regulation to be consistent with the statute as amended, the definition is 
unchanged. In particular, although the term as revised refers to " handicaps" 
in the plural, it does not exclude persons who have only one handicap. 

"Qualified individual with handicaps. " The definition of "qualified 
individual with handicaps" is a revised version of the definition of 
"qualified handicapped person" appearing in the section 504 coordination 
regulation for federally assisted programs (28 CFR 41.32). 

Paragraph (1) is an adaptation of existing definitions of "qualified 
handicapped person" for purposes of federally assisted preschool, elementary, 
an secondary education programs (see, e. g., 45 CFR 84.3 (k) (2 ) ) . It provides that 
an individual with handicaps is qualified for preschool, elementary, or 
secondary education programs conducted by the agency, if he or she is a member 
of a class of persons otherwise entitled by statute, regulation, or agency 
policy to receive these services from the agency. In other words, an individual 
with handicaps is qualified if, considering all factors other than the 
handicapping condition, he or she is entitled to receive education service 
from the agency. 



Paragraph (2) deviates from existing regulations for federally assisted 
programs because of intervening court decisions. It defines "qualified 
individual with handicaps" with regard to any program other than those covered 
by paragraph (1) under which a person is required to perform services or to 
achieve a level of accomplishment. In such programs a qualified individual with 
handicaps is one who can achieve the purpose of the program without 

modifications in the program that the agency can demonstrate would result in a 
fundamental alteration in its nature. This definition reflects the decision of 
the Supreme Court in Davis. In that case, the Court ruled that a 
hearing-impaired applicant to a nursing school was not a "qualified 
handicapped person" because her hearing impairment would prevent her from 

participating in the clinical training portion of the program. The Court found 
that, if the program were modified so as to enable the respondent to participate 
(by exempting her from the clinical training requirements), "she would not 
receive even a rough equivalent of the training a nursing program normally 
gives." Id. at 410. It also found that "the purpose of [the] program was to 
train persons who could serve the nursing profession in all customary ways," Id. 
at 413, and that the respondent would be unable, because of her hearing 
impairment, to perform some functions expected of a registered nurse. It 
therefore concluded that the school was not required by section 504 to make 
such modifications that would result in "a fundamental alteration in the nature 
of the program." Id. at 410. 

We have incorporated the Court's language in the definition of "qualified 
individual with handicaps" in order to make clear that such a person must be 
able to participate in the program offered by the agency. The agency is required 
to make modifications in order to enable an applicant with handicaps to 
participate, but is not required to offer a program of a fundamentally different 
nature. The test is whether, with appropriate modifications, the applicant can 
achieve the purpose of the program offered; not whether the applicant could 
benefit or obtain results from some other program that the agency does not 
offer. Althoughthe revised definition allows exclusion of some individuals with 
handicaps from some programs, it requires that an individual with handicaps 

who is capable of achieving the purpose of the program must be accommodated, 
provided that the modifications do not fundamentally alter the nature of the 
program. 

The agency has the burden of demonstrating that a proposed modification would 
constitute a fundamental alteration in the nature of its program or activity. 
Furthermore, in demonstrating that a modification would result in such an 
alteration, the agency must follow the procedures established in @ XX .150(a) 
and @ XX .160(d), which are discussed below, for demonstrating that an action 
would result in undue financial and administrative burdens. That is, the 
decision must be made by the agency head or his or her designee in writing after 
consideration of all resources available for the program or activity and must be 
accompanied by an explanation of the reasons for the decision. If the agency 
head determines that an action would result in a fundamental alteration, the 
agency must consider options that would enable the individual with handicaps 
to achieve the purpose of the program but would not result in such an 
alterat ion. 

For programs or activities that do not fall under either of the first two 
paragraphs, paragraph (3) adopts the existing definition of "qualified 
handicapped person" with respect to services (28 CFR 41.32(b)) in the 
coordination regulation for programs receiving Federal financial assistance. 
Under this definition, a qualified individual with handicaps is an individual 
with handicaps who meets the essential eligibility requirements for 
participation in the program or activity. 

Paragraph (4) explains that "qualified individual with handicaps" means 
"qualified handicapped person" as that term is defined fo puposes of 
employment in the Equal Employment Opportunity Commission's regulation at 29 CFR 
1613.702 (f) , which is made applicable to this part by @ XX -140. Nothing in this 



part changes existing regulations applicable to employment. 

"Section 504. " This definition makes clear that, as used in this 
regulation, "section 504" applies only to programs or activities conducted by 
the agency and not to programs or activities to which it provides Federal 
financial assistance. 

Section XX ,110 Self-evaluation. 

The agency shall conduct a self-evaluation of its compliance with section 
504 within one year of the effective date of this regulation. The 

self-evaluation requirement is present in the existing section 504 
coordination regulation for programs or activities receiving Federal financial 
assistance (28 CFR 41.5(b)(2)). Experience has demonstrated the self-evaluation 
process to be a valuable means of establishing a working relationship with 
individuals with handicaps that promotes both effective and efficient 
implementation of secton 504. 

Section XX .I11 Notice. 

Section XX ,111 requires the agency to disseminate sufficient information to 
employees, applicants, participants, beneficiaries, and other interested persons 
to apprise them of rights and protections afforded by section 504 and this 
regulation. Methods of providing this information include, for example, the 
publication of information in handbooks, manuals, and pamphlets that are 
distributed to the public to describe the agency's programs and activities; the 
display of informative posters in service centers and other public places; or 
the broadcast of information by television or radio. 

Section XX .I30 General prohibitions against discrimination. 

Section XX .I30 is an adaptation of the corresponding section of the section 
504 coordination regulation for programs or activities receiving Federal 

financial assistance (28 CFR 41.51). 

Paragraph (a) restates the nondiscrimination mandate of section 504. The 
remaining paragraphs in @ XX .I30 establish the general principles for analyzing 
whether any particular action of the agency violates this mandate. These 
principles serve as the analytical foundation for the remaining sections of the 
regulation. If the agency violates a provision in any of the subsequent 
sections, it will also violate one of the general prohibitions found in @ XX 
,130. When there is no applicable subsequent provision, the general prohibitions 
stated in this section apply. 

Paragraph (b) prohibits overt denials of equal treatment of individuals with 
handicaps. The agency may not refuse to provide an individual with handicaps 
with an equal opportunity to participate in or benefit from its program simply 
because the person is handicapped. Such blatantly exclusionary practices often 
result fromthe use of irrebuttable presumptions that absolutely exclude certain 
classes of disabled persons (e.g., epileptics, hearing-impaired persons, persons 
with heart ailments) from participation in programs or activities without regard 
to an individual's actual ability to participate. Use of an irrebuttable 
presumption is permissible only when in all cases a physical condition by its 
very nature would prevent an individual from meeting the essential eligibility 
requirements for participation in the activity in question. It would be 
permissible, therefore, to exclude without an individual evaluation all persons 
who are blind in both eyes from eligibility for a license to operate a 
commercial vehicle in interstate commerce; but it may not be permissible to 
automatically disqualify all those who are blind in just one eye. 

In addition, section 504 prohibits more than just the most obvious denials 
of equal treatment. It is not enough to admit persons in wheelchairs to a 
program if the facilities in which the program is conducted are inaccessible. 
Paragraph (b)(l)(iii), therefore, requires that the opportunity to participate 



or benefit afforded to an individual with handicaps be as effective as that 
afforded to others. The later sections on program accessibility ( @ @  XX .149- XX 
.151) and communications ( @  XX .160) are specific applications of this 
principle. 

Despite the mandate of paragraph (d) that the agency administer its programs 
and activities in the most integrated setting appropriate to the needs of 
qualified individuals with handicaps, paragraph (b)(l)(iv), in conjunction 
with paragraph (d), permits the agency to develop separate or different aids, 
benefits, or services when necessary to provide individuals with handicaps 
with an equal opportunity to participate in or benefit from the agency's 
programs or activities. Paragraph (b)(l)(iv) requires that different or separate 
aids, benefits, or services be provided only when necessary to ensure that the 
aids, benefits, or services are as effective as those provided to others. Even 
when separate or different aids, benefits, or services would be more effective, 
paragraph (b)(2) provides that a qualified individual with handicaps still has 
the right to choose to participate in the program that is not designed to 
accommodate individuals with handicaps. 

Paragraph (b)(l)(v) prohibits the agency from denying a qualified individual 
with handicaps the opportunity to participate as a member of a planning or 
advisory board. 

Paragraph (b)(l)(vi) prohibits the agency from limiting a qualified 
individual with handicaps in the enjoyment of any right, privilege, advantage, 
or opportunity enjoyed by others receiving any aid, benefit, or service. 

Paragraph (b)(3) prohibits the agency from utilizing criteria or methods of 
administration that deny individuals with handicaps access to the agency's 
programs or activities. The phrase "criteria or methods of administration" 
refers to official written agency policies and to the actual practices of the 
agency. This paragraph prohibits both blatantly exclusionary policies or 
practices and nonessential policies and practices that are neutral on their 
face, but deny individuals with handicaps an effective opportunity to 
participate. 

Paragraph (b)(4) specifically applies the prohibition enunciated in @ XX 
.130(b)(3) to the process of selecting sites for construction of new facilities 
or selecting existing facilities to be used by the agency. Paragraph (b) (4) does 
not apply to construction of additional buildings at an existing site. 

Paragraph (b)(5) prohibits the agency, in the selection of procurement 
contractors, from using criteria that subject qualified individuals with 
handicaps to discrimination on the basis of handicap. 

Paragraph (b)(6) prohibits the agency from discriminating against qualified 
individuals with handicaps on the basis of handicap in the granting of 
licenses or certification. A person is a "qualified individual with handicaps" 
with respect to licensing or certification if he or she can meet the essential 
eligibility requirements for receiving the license or certification (see @ XX - - .  

In addition, the agency may not establish requirements for the programs or 
activities of licensees or certified entitiesthat subject qualified individuals 
with handicaps to discrimination on the basis of handicap. For example, the 
agency must comply with this requirement when establishing safety standards for 
the operations of licensees. In that case the agency must ensure that standards 
that it promulgates do not discriminate against the employment of qualified 
individuals with handicaps in an impermissible manner. 

Paragraph (b)(6) does not extend section 504 directly to the programs or 
activities of licensees or certified entities themselves. The programs or 
activities of Federal licensees or certified entities are not themselves 
federally conducted programs or activities nor are they programs or activities 



receiving Federal financial assistance merely by virtue of the Federal license 
or certificate. However, as noted above, section 504 may affect the content of 
the rules established by the agency for the operation of the program or activity 
of the licensee or certified entity, and thereby indirectly affect limited 
aspects of their operations. 

Paragraph (c) provides that programs conducted pursuant to Federal statute or 
Executive order that are designed to benefit only individuals with handicaps 
or a given class of individuals with handicaps may be limited to those 
individuals with handicaps. 

Paragraph (d), discussed above, provides that the agency must administer 
programs and activities in the most integrated setting appropriate to the needs 
of qualified individuals with handicaps, i.e., in a setting that enables 
individuals with handicaps to interact with nonhandicapped persons to the 
fullest extent possible. 

Section XX .140 Employment. 

Section XX .I40 prohibits discrimination on the basis of handicap in 
employment by the agency. Courts have held that section 504, as amended in 
1978, covers the employment practices of Executive agencies. Gardner v. Morris, 
752 F.2d 1271, 1277 (8th Cir. 1985); Smith v. United States Postal Service, 742 
F.2d 257, 259-260 (6th Cir. 1984); Prewitt v. United States Postal Service, 662 
F.2d 292, 302-04 (5th Cir. 1981). Contra McGuiness v. United States Postal 
Service, 744 F.2d 1318, 1320-21 (7th Cir. 1984); Boyd v. United States Postal 
Service, 752 F.2d 410, 413-14 (9th Cir. 1985). 

Courts uniformly have been that, in order to give effect to section 501 of 
the Rehabilitation Act, which covers Federal employment, the administrative 
procedures of section 501 must be followed in processing complaints of 
employment discrimination under section 504. Smith, 742 F.2d at 262; Prewitt, 
662 F.2d at 304. Accordingly, @ XX .140 (Employment) of this rule adopts the 
definitions, requirements, and procedures of section 501 as established in 
regulations of the Equal Employment Opportunity Commission (EEOC) at 29 CFR Part 
1613. Responsibility for coordinating enforcement of Federal laws prohibiting 
discrimination in employment is assigned to the EEOC by Executive Order 12067 (3 
CFR 1978 Comp., p. 206). Under this authority, the EEOC establishes 
government-wide standards on nondiscrimination in employment on the basis of 
handicap. In addition to this section, @ XX .170(b) specifies that the agency 
will use the existing EEOC procedures to resolve allegations of employment 
discrimination. 

Section XX .I49 Program Accessibility: Discrimination Prohibited. 

Section XX .I49 states the general nondiscrimination principle underlying 
the program accessibility requirements of @@ XX .I50 and XX .151. 

Section XX .I50 Program Accessibility: Existing Facilities. 

This regulation adopts the program accessibility concept found in the 
existing section 504 coordination regulation for programs or activities 
receiving Federal financial assistance (28 CFR 41.57), with certain 
modifications. Thus, @ XX .I50 requires that each agency program or activity, 
when viewed in its entirety, be readily accessible to and usable by individuals 
with handicaps. The regulation also makes clear that the agency is not 
required to make each of its existing facilities accessible ( @  XX .150(a)(l)). 
However, @ XX .150, unlike 28 CFR 41.57, places explicit limits on the agency's 
obligation to ensure program accessibility ( @  XX .150(a)(2), (a)(3)). 

Paragraph (a)(2), which establishes a special limitation on the obligation to 
ensure program accessibility in historic preservation programs, is discussed 
below in connection with paragraph (b). 



Paragraph (a)(3) generally codifies recent case law that defines the scope of 
the agency's obligation to ensure program accessibility. This paragraph provides 
that in meeting the program accessibility requirement the agency is not required 
to take any action that would result in a fundamental alteration in the nature 
of its program or activity or in undue financial and administrative burdens. A 
similar limitation is provided in @ XX .160(d). This provision is based on the 
Supreme Court's holding in Southeastern Community College v. Davis , 442 U.S. 
397 (1979), that section 504 does not require program modifications that 
result in a fundamental alteration in the nature of a program, and on the 
Court's statement that section 504 does not require modifications that would 
result in "undue financial and administrative burdens." 442 U.S. at 412. Since 
Davis , circuit courts have applied this limitation on a showing that only one 
of the two "undue burdens" would be created as a result of the modification 
sought to be imposed under section 504. See, e. g., Dopico v. Goldschmidt , 
687 F.2d 644 (2d Cir. 1982); American Public Transit Association v. Lewis , 
(APTA ) ,  655 F.2d 1272 (D.C. Cir. 1981). 

Paragraphs (a) (3) and @ XX .160(d) are also supported by the Supreme Court's 
decision in Alexander v. Choate , 469 U.S. 287 (1985). Alexander involved a 
challenge to the State of Tennessee's reduction of inpatient hospital care 
coverage under Medicaid from 20 to 14 days per year. Plaintiffs argued that this 
reduction violated section 504 because it had an adverse impact on 
handicapped persons. The Court assumed without deciding that section 504 
reaches at least some conduct that ha8 an unjustifiable disparate impact on 
handicapped people, but held that the reduction was not "the sort of disparate 
impact" discrimination that might be prohibited by section 504 or its 
implementing regulation. Id. at 299. 

Relying on Davis , the Court said that section 504 guarantees qualified 
handicapped persons "meaningful access to the benefits that the grantee 

offers," id . at 301, and that "reasonable adjustments in the nature of the 
benefit being offered must at times be made to assure meaningful access." Id . 
at n. 21 (emphasis added). However, section 504 does not require " 'changes, ' 
'adjustments,' or 'modifications' to existing programs that would be 
'substantial' *** or that would constitute 'fundamental alteration[s] in the 
nature of a program.' " Id . at n. 20 (citations omitted). Alexander supports 
the position, based on Davis and the earlier, lower court decisions, that in 
some situations, certain accommodations for a handicapped person may so alter 
an agency's program or activity, or entail such extensive costs and 
administrative burdens that the refusal to undertake the accommodations is not 
discriminatory. Thus failure to include such an "undue burdens" provision could 
lead to judicial invalidation of the regulation or reversal of a particular 
enforcement action taken pursuant to the regulation. 

This paragraph, however, does not establish an absolute defense; it does not 
relieve the agency of all obligations to individuals with handicaps. Although 
the agency is not required to take actions that would result in a fundamental 
alteration in the nature of a program or activity or in undue financial and 
administrative burdens, it nevertheless must take any other steps necessary to 
ensure that individuals with handicaps receive the benefits and services of 
the federally conducted program or activity. 

It is our view that compliance with @ XX .150(a) would in most cases not 
result in undue financial and administrative burdens on the agency. In 
determining whether financial and administrative burdens are undue, all agency 
resources available for use in the funding and operation of the conducted 
program or activity should be considered. The burden of proving that compliance 
with @ XX .150(a) would fundamentally alter the nature of a program or activity 
or would result in undue financial and administrative burdens rests with the 
agency. The decision that compliance would result in such alteration or burdens 
must be made by the agency head or his or her designee and must be accompanied 
by a written statement of the reasons for reaching that conclusion. Any person 
who believes that he or she or any specific class of persons has been injured by 
the agency head's decision or failure to make a decision may file a complaint 



under the compliance procedures established in @ XX .170. 

Paragraph (b)(l) sets forth a number of means by which program accessibility 
may be achieved, including redesign of equipment, reassignment of services to 
accessible buildings, and provision of aides. In choosing among methods, the 
agency shall give priority consideration to those that will be consistent with 
provision of services in the most integrated setting appropriate to the needs of 
individuals with handicaps. Structural changes in existing facilities are 
required only when there is no other feasible way to make the agency's program 
accessible. The agency may comply with the program accessibility requirement by 
delivering services at alternate accessible sites or making home visits as 
appropriate. 

Paragraph XX .150(a)(2) provides an additional limitation on the obligation 
to ensure program accessibilitythat is applicable only to historic preservation 
programs. In order to avoid a possible conflict between the congressional 
mandates to preserve historic properties on the one hand and to eliminate 
discrimination against individuals with handicaps on the other, @ XX 
.150(a)(2) provides that in historic preservation programs the agency is not 
required to take any action that would result in a substantial impairment of 
significant historic features of an historic property. 

Nevertheless, because the primary benefit of an historic preservation program 
is uniquely the experience of the historic property itself, @ XX .150(b)(2) 
requires the agency to give priority to methods of providing program 
accessibility that permit individuals with handicaps to have physical access 
to the historic property. This priority on physical access may also be viewed as 
a specific application of the general requirement that the agency administer 
programs in the most integrated setting appropriate to the needs of qualified 
individuals with handicaps ( @  XX .130(d)). Only when providing physical access 
would result in a substantial impairment of significant historic features, a 
fundamental alteration in the nature of the program, or in undue financial and 
administrative burdens, may the agency adopt alternative methods for providing 
program accessibility that do not ensure physical access. Examples of some 
alternative methods are provided in @ XX .150(b)(2). 

The special limitation on program accessibility set forth in @ XX .150(a)(2) 
is applicable only to programs that have preservation of historic properties as 
a primary purpose (see supra discussion of definition of "historic preservation 
program, " @ XX .103). Narrow application of the special limitation is justified 
because of the inherent flexibility of the program accessibility requirement. 
Where historic preservation is not a primary purpose of the program the agency 
is not bound to a particular facility. It can relocate all or part of its 
program to an accessible facility, make home visits, or use other standard 
methods of achieving program accessibility without making structural alterations 
that might impair significant historic features of the historic property. 

Paragraphs (c) and (d) establish time periods for complying with the program 
accessibility requirement. As currently required for federally assisted programs 
by 28 CFR 41.57(b), the agency must make any necessary structural changes in 
facilities as soon as practicable, but in no event later than three years after 
the effective date of this regulation. Where structural modifications are 
required, a transition plan shall be developed within six months of the 
effective date of this regulation. Aside from structural changes, all other 
necessary steps to achieve compliance shall be taken within sixty days. 

Section e XX .I51 Program Accessibility: New Construction and Alterations. 

Overlapping coverage exists with respect to new construction and alterations 
under section 504 and the Architectural Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157). Section @ XX .I51 provides that those buildings that are 
constructed or altered by, on behalf of, or for the use of the agency shall be 
designed, constructed, or altered to be readily accessible to and usable by 
individuals with handicaps in accordance with 41 CFR 101-19.600 to 101-19.607. 



This standard was promulgated pursuant to the Architectural Barriers Act of 
1968, as amended (42 U.S.C. 4151-4157). We believe that it is appropriate to 
adopt the existing Architectural Barriers Act standard for section 504 
compliance because new and altered buildings subject to this regulation are also 
subject to the Architectural Barriers Act and because adoption of the standard 
will avoid duplicative and possibly inconsistent standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required by the regulation to meet accessibility standards 
simply by virtue of being leased. They are subject, however, to the program 
accessibility standard for existing facilities in @ XX .150. To the extent the 
buildings are newly constructed or altered, they must also meet the new 
construction and alteration requirements of @ XX .151. 

Federal practice under section 504 has always treated newly leased 
buildinga as subject to the existing facility program accessibility standard. 
Unlike the construction of new buildings where architectural barriers can be 
avoided at little or no cost, the application of new construction standards to 
an existing building being leased raises the same prospect of retrofitting 
buildings as the use of an existing Federal facility, and the agency believes 
the same program accessibility standard should apply to both owned and leased 
existing buildings. 

In Rose v. United States Postal Service, 774 F.2d 1355 (9th Cir. 1985), the 
Ninth Circuit held that the Architectural Barriers Act requires accessibility at 
the time of lease. The Rose court did not address the issue of whether section 
504 likewise requires accessibility as a condition of lease, and the case was 

remanded to the District Court for, among other things, consideration of that 
issue. The agency may provide more specific guidance on section 504 
requirements for leased buildings after the litigation is completed. 

Section XX .I60 Communications. 

Section XX .I60 requires the agency to take appropriate steps to ensure 
effective communication with personnel of other Federal entities, applicants, 
participants, and members of the public. These steps shall include procedures 
for determining when auxiliary aids are necessary under @ XX .160(a)(l) to 
afford an individual with handicaps an equal opportunity to participate in, 
and enjoy the benefits of, the agency's program or activity. They shall also 
include an opportunity for individuals with handicaps to request the auxiliary 
aids of their choice. This expressed choice shall be given primary consideration 
by the agency ( @  XX .160(a)(l)(i)). The agency shall honor the choice unless it 
can demonstrate that another effective means of communication exists or that use 
of the means chosen would not be required under @ XX .160(d). That paragraph 
limits the obligation of the agency to ensure effective communication in 
accordance with Davis and the circuit court opinions interpreting it (see supra 
preamble discussion of @ XX .150(a)(3)). Unless not required by @ XX .160(d), 
the agency shall provide auxiliary aids at no cost to the individual with 
handicaps. 

The discussion of @ XX .150(a), Program accessibility: Existing facilities, 
regarding the determination of undue financial and administrative burdens also 
applies to this section and should be referred to for a complete understanding 
of the agency's obligation to comply with @ XX .160. 

In some circumstances, a notepad and written materials may be sufficient to 
permit effective communication with a hearing-impaired person. In many 
circumstances, however, they may not be, particularly when the information being 
communicated is complex or exchanged for a lengthy period of time (e.g., a 
meeting) or where the hearing-impaired applicant or participant is not skilled 
in spoken or written language. In these cases, a sign language interpreter may 
be appropriate. For vision-impaired persons, effective communication might be 
achieved by several means, including readers and audio recordings. In general, 
the agency intends to inform the public of (1) the communications services it 



offers to afford individuals with handicaps an equal opportunity to 
participate in or benefit from its programs or activities, (2) the opportunity 
to request a particular mode of communication, and (3) the agency's preferences 
regarding auxiliary aids if it can demonstrate that several different modes are 
effective. 

The agency shall ensure effective communication with vision-impaired and 
hearing-impaired persons involved in hearings conducted by the agency. Auxiliary 
aids must be afforded where necessary to ensure effective communication at the 
proceedings. If sign language interpreters are necessary, the agency may require 
that it be given reasonable notice prior to the proceeding of the need for an 
interpreter. Moreover, the agency need not provide individually prescribed 
devices, readers for personal use or study, or other devices of a personal 
nature ( @  XX .160(a)(l)(ii)). For example, the agency need not provide eye 
glasses or hearing aids to applicants or participants in its programs. 
Similarly, the regulation does not require the agency to provide wheelchairs to 
persons with mobility impairments. 

Paragraph (b) requires the agency to provide information to individuals with 
handicaps concerning accessible services, activities, and facilities. 

Paragraph (c) requires the agency to provide signage at inaccessible facilities 
that directs users to locations with information about accessible facilities. 

Section XX .I70 Compliance procedures. 

Paragraph (a) specifies that paragraphs (c) through (1) of this section 
establish the procedures for processing complaints other than employment 
complaints. Paragraph (b) provides that the agency will process employment 
complaints according to procedures established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

Paragraph (c) is amended by each individual agency. It designates the 
official responsible for coordinating implementation of @ XX .I70 and provides 
and address to which complaints may be sent. 

The agency is required to accept and investigate all complete complaints ( @  
XX .170(d)). If it determines that it does not have jurisdiction over a 
complaint, it shall promptly notify the complainant and make reasonable efforts 
to refer the complaint to the appropriate entity of the Federal Government ( @  XX 
.I70 (e) ) . 

Paragraph (f) requires the agency to notify the Architectural and 
Transportation Barriers Compliance Board upon receipt of a complaint alleging 
that a building or facility subject to the Architectural Barriers Act was 
designed, constructed, or altered in a manner that does not provide ready access 
to and use by individuals with handicaps. 

Paragraph (g) requires the agency to provide to the complainant, in writing, 
findings of fact and conclusions of law, the relief granted if noncompliance is 
found, and notice of the right to appeal ( @  XX .170(g)). One appeal within the 
agency shall be provided ( @  XX .170(i)). The appeal will not be heard by the 
same person who made the initial determination of compliance or noncompliance. 

Paragraph (1) permits the agency to delegate its authority for investigating 
complaints to other Federal agencies. However, the statutory obligation of the 
agency to make a final determination of compliance or noncompliance may not be 
delegated. 

EXECUTIVE OFFICE OF THE PRESIDENT 
Office of Administration 
3 CFR Part 102 



SUPPLEMENTARY INFORMATION: The Executive Office of the President is a 
designation which encompasses several different agencies, boards and commissions 
each with a role of providing analysis and advice and help in developing policy 
in certain areas, or carry out specific projects in support of the Presidency. 
The Office of Administration was established to provide common administrative 
support and services for units within the Executive Office of the President. 

Because of the uniqueness of the Executive Office of the President, it is 
proposed that decisions which need to be made by a head of an agency would be 
made by a three-person board. 

List of Subiects in 3 CFR Part 102 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that Title 3 of the Code of Federal Regulations be amended as 
follows: 

1. Part 102 is added as set forth at the end of this document. 

PART 102 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE EXECUTIVE OFFICE OF THE PRESIDENT 

Sec. 
102.101 Purpose. 
102.102 Application. 
102.103 Definitions. 
102.104-102.109 [Reserved]. 
102.110 Self-evaluation. 
102.111 Notice. 
102.112-102.129 [Reserved]. 
102.130 General prohibitions against discrimination. 
102.131-102.139 [Reserved]. 
102.140 Employment. 
102.141-102.148 [Reserved]. 
102.149 Program accessibility: Discrimination prohibited. 
102.150 Program accessibility: Existing facilities. 
102.151 Program accessibility: New construction and alterations. 
102.152-102.159 [Reserved]. 
102.160 Communications. 
102.161-102.169 Reserved]. 
102.170 Compliance procedures. 
102.171-102.999 [Reserved]. 

Authority: 29 U.S.C. 794. 

2. Part 102 is further amended by adding the following definitions to @ 
102.103 thereof, placing them in alphabetical order among the existing 
definitions of that section: 

e 102.103 Definitions. 

"Agency" means, for purposes of these regulations only, the following 
entities in the Executive Office of the President: the White House Office, the 
Off ice of the Vice President, the Off ice of Management and Budget, the Off ice of 
Policy Development, the National Security Council, the Office of Science and 
Technology Policy, the Office of the United States Trade Representative, the 
Council on Environmental Quality, the Council of Economic Advisers, the Office 
of Administration, the Office of Federal Procurement Policy, and any committee, 
board, commission, or similar group established in the Executive Office of the 



President. 

"Agency head" or "head of the agency", as used in @@ 102.150(a)(3), 
102.160(d) and 102.170 (i) and (j), shall be a three-member board which will 
include the Director, Off ice of Administration, the head of the Executive Off ice 
of the President agency in which the issue needing resolution or decision arises 
and one other agency head selected by the two other board members. In the event 
that an issue needing resolution or decision arises within the Office of 
Administration, one of the board members shall be the Director of the Off ice of 
Management and Budget. 

3. Part 102 is further amended by revising paragraph (c) in @ 102.170 to read 
as follows: 

8 102.170 Compliance procedures. 

(c) The Director, Facilities Management, Office of Administration, Executive 
Office of the President shall be responsible for coordinating implementation of 
this section. Complaints may be sent to the Director at the following address: 
Room 486, Old Executive Office Building, 17th and Pennsylvania Ave., NW., 
Washington, DC 20500. 

Charles M. Kupperman, Deputy Director, Office of Administration, Executive Office 
of the President. 

OFFICE OF PERSONNEL MANAGEMENT 
5 CFR Part 723 

List of Subiects in 5 CFR Part 723 

Blind, Buildings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that Title 5 of the Code of Federal Regulations be amended as 
follows: 

1. Part 723 is added as set forth at the end of this document. 

PART 723 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE OFFICE OF PERSONNEL MANAGEMENT 

Sec . 
723.101 Purpose. 
723.102 Application. 
723.103 Definitions. 
723.104-723.109 [Reserved]. 
723.110 Self-evaluation. 
723.111 Notice. 
723.112-723.129 [Reserved] 
723.130 General prohibitions against discrimination. 
723.131-723.139 [Reserved] 
723.140 Employment. 
723.141-723.148 [Reserved] 
723.149 Program accessibility: Discrimination prohibited. 
723.150 Program accessibility: Existing facilities. 
723.151 Program accessibility: New construction and alterations. 
723.152-723.159 [Reserved] 



723.160 Communications. 
723.161-723.169 [Reserved] 
723.170 Compliance procedures. 
723.171-723.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 723 is further amended by revising paragraph (c) in @ 723.170 to read 
as follows: 

@ 723.170 Compliance procedures. 

(c) The Chief, Staffing Policy Division, Staffing Group, shall be responsible 
for coordinating implementation of this section. Complaints may be sent to the 
Staffing Policy Division, Staffing Group, Office of Personnel Management, Room 
6504, 1900 E St., NW., Washington, DC 20415. 

Constance Horner, Director. 

MERIT SYSTEMS PROTECTION BOARD 
5 CFR Part 1207 

List of Subjects in 5 CFR Part 1207 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that Title 5 of the Code of Federal Regulations be amended as 
follows : 

1. Part 1207 is added as set forth at the end of this document. 

PART 1207 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE MERIT SYSTEMS PROTECTION BOARD 

Sec . 
1207.101 Purpose. 
1207.102 Application. 
1207.103 Definitons. 
1207.104-1207.109 [Reserved] 
1207.110 Self-evaluation. 
1207.111 Notice. 
1207.112-1207.129 [Reserved] 
1207.130 General prohibitions against discrimination. 
1207.131-1207.139 [Reserved] 
1207.140 Employment. 
1207.141-1207.148 [Reserved] 
1207.149 Program accessibility: Discrimination prohibited. 
1207.150 Program accessibility: Existing facilities. 
1207.151 Program accessibility: New construction and alternations. 
1207.152-1207.159 [Reserved] 
1207.160 Communications. 
1207.161-1207.169 [Reserved] 
1207.170 Compliance procedures. 
1207.171-1207.999 [Reserved] 

Authority: 29 U.S.C. 794. 



2. Part 1207 is further amended by revising paragraph (c) in @ 1207.170 to 
read as follows: 

@ 1207.170 Compliance procedures. 

(c) The Equal Employment Officer shall be responsible for coordinating 
implementation of this section. Complaints may be sent to the Equal Employment 
Office, Merit System Protection Board, 1120 Vermont Avenue, NW., Room 908, 
Washington, DC 20419. 

Daniel R. Levinson, Chairman of the Board. 

List of Subjects in 5 CFR Part 1262 

Blind, Buildings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that Title 5 of the Code of Federal Regulations be amended as 
follows : 

1. Part 1262 is added as set forth at the end of this document. 

PART 1262 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROOR?MS OR ACTIVITIES CONDUCTED BY THE OFFICE OF THE SPECIAL COUNSEL 

Sec . 
1262.101 Purpose. 
1262.102 Application. 
1262.103 Definitons. 
1262.104-1262.109 [Reserved] 
1262.110 Self-evaluation. 
1262.111 Notice. 
1262.112-1262.129 [Reserved] 
1262.130 General prohibitions against discrimination. 
1262.131-1262.139 [Reserved] 
1262.140 Employment. 
1262.141-1262.148 [Reserved] 
1262.149 Program accessibility: Discrimination prohibited. 
1262.150 Program accessibility: Existing facilities. 
1262.151 Program accessibility: New construction and alternations. 
1262.152-1262.159 [Reserved] 
1262.160 Communications. 
1262.161-1262.169 [Reserved] 
1262.170 Compliance procedures. 
1262.171-1262.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 1262 is further amended by revising paragraph (c) in @ 1262.170 to 
read as follows: 

@ 1262.170 Compliance procedures. 

(c) The Managing Director for Operations shall be responsible for 
coordinating implementation of this section. Compliants may be sent to the 
Managing Director for Operations, Office of the Special Counsel, 1120 Vermont 
Avenue, Suite 1100, Washington, DC 20005. 



Mary F. Wieseman, Special Counsel. 

List of Subjects in 5 CFR Part 2416 

Blind, Buildings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It ie proposed that Title 5 of the Code of Federal Regulations be amended as 
f ollows: 

1. Part 2416 is added as set forth at the end of this document. 

PART 2416 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE FEDERAL LABOR RELATIONS AUTHORITY 

Sec . 
2416.101 Purpose. 
2416.101 Application. 
2416.103 Definitions. 
2416.104-2416.109 [Reserved] 
2416.110 Self-evaluation. 
2416.111 Notice. 
2416.112-2416.129 [Reserved] 
2416.130 General prohibitions against discrimination. 
2416.131-2416.139 [Reserved] 
2416.140 Employment. 
2416.141-2416.148 [Reserved] 
2416.149 Program accessibility: Discrimination prohibited. 
2416.150 Program accessibility: Existing facilities. 
2416.151 Program accessibility: New construction and alterations. 
2416.152-2416.159 [Reserved] 
2416.160 Communications. 
2416.161-2416.169 [Reserved] 
2416.170 Compliance procedures. 
2416.171-2416.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 2416 is further amended by revising paragraph (c) in @ 2416.170 to 
read as follows: 

@ 2416.170 Compliance procedures. 

(c) The Associate Director, Equal Employment Opportunity, shall be 
responsible for coordinating implementation of this section. Complaints may be 
sent to the Associate Director, Equal Employment Opportunity, Federal Labor 
Relations Authority, 500 C Street, SW., Washington, DC 20424. 

Jacqueline R. Bradley, Executive Director. 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
14 CFR Part 1251 

List of Subiects in 14 CFR Part 1251 

Blind, Buildings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 



Historic places, Historic preservation, Government employees, Grant programs. 

It is proposed that 14 CFR Part 1251 be amended as follows: 

PART 1251 -- [AMENDED] 
1. The authority citation for Part 1251 is revised to read as follows: 

Authority: 29 U.S.C. 794. 

2. Subpart 1251.5 is added to Part 1251 as set forth at the end of this 
document. 

Subpart 1251.5 -- Enforcement of Nondiscrimination on the Basis of 
Handicap in Programs or Activities Conducted by the National Aeronautics and 
Space Administration 

Sec. 
1251.501 ( XX ,101) Purpose. 
1251.502 ( XX .102) Application. 
1251.503 ( XX .103) Definitions. 
1251.504-1251.509 ( XX .104- XX ,109) [Reserved] 
1251.510 ( XX .110) Self-evaluation. 
1251.511 ( XX .Ill) Notice. 
1251.512-1251.529 ( XX .112- XX .129) [Reserved] 
1251.530 ( XX .130) General prohibitions against discrimination. 
1251.531 ( XX .131) to 1251.539 ( XX .139) [Reserved] 
1251.540 ( XX .140) Employment. 
1251.541-1251.548 ( XX .141- XX .148) [Reserved] 
1251.549 ( XX .I49 Program accessibility: Discrimination prohibited. 
1251.550 ( XX .150) Program accessibility: Existing facilities. 
1251.551 ( XX .151) Program accessibility: New construction and alterations. 
1251.552-1251.559 ( XX .152- XX .159) [Reserved] 
1251.560 ( XX .160) Communications. 
1251.561-1251.569 ( XX ,161- XX .169) [Reserved] 
1251.570 ( XX .170) Compliance procedures. 
1251.571-1251.999 ( XX .171- XX .999) [Reserved] 

3. Part 1251 is further amended by revising paragraph (c) in @ 1251.570 to 
read as follows: 

@ 1251.570 Compliance procedures. 

(c) The Assistant Administrator for Equal Opportunity Programs shall be 
responsible for coordinating implementation of this section. Complaints may be 
sent to the Office of Equal Opportunity Programs, Room 6119, 400 Maryland 
Avenue, SW., Washington, DC 20546. 

James C. Fletcher, Administrator. 
April 24, 1987. 

SECURITIES AND EXCHANGE COMMISSION 
17 CFR Part 200 

PART 200 -- [AMENDED] 
1. The authority citation for Part 200 is revised to read as follows: 

Authority: Sec. 19, 23, 48 Stat. 85, 901, as amended, sec. 20, 49 Stat. 833, 
sec. 319, 53 Stat. 1173, sec. 38, 211, 54 Stat. 841, 855 (15 U.S.C. 779, 78w, 



79t, 77ass, 80a-37, 80b-11), unless otherwise noted. Subpart L is also issued 
under 29 U.S.C. 794. 

2. Subpart L is added to Part 200 as set forth at the end of this document. 

Subpart L -- Enforcement of Nondiscrimination on the Basis of Handicap in 
Programs or Activities Conducted by the Securities and Exchange Commission 

Sec . 
200.601 ( XX .101) Purpose. 
200.602 ( XX .102) Application 
200.603 ( XX .103) Definitions. 
200.604-200.609 XX .104-.109) [Reserved] 
200.610 ( XX .110) Self-evaluation. 
200.611 ( XX .Ill) Notice. 
200.612-200.629 ( XX .112-.129) [Reserved] 
200.630 ( XX .130) General prohibitions against discrimination. 
200.631-200.639 ( XX .131-.139) [Reserved] 
200.640 ( XX .140) Employment. 
200.641-200.648 ( XX .141-.148) [Reserved] 
200.649 ( XX .149) Program accessibility: Discrimination prohibited. 
200.650 ( XX .150) Program accessibility: Existing facilities. 
200.651 ( XX .151) Program accessibility: New construction and alterations. 
200.652-200.659 ( XX .152-.159) [Reserved] 
200.660 ( XX .160) Communications. 
200.661-200.669 ( XX .161-.169) [Reserved] 
200.670 ( XX .170) Compliance procedures. 
200.671-200.699 ( XX .171-.199) [Reserved] 

Authority: 29 U.S.C. 794. 

3. Subpart L is further amended by revising paragraph (c) in @ 200.670 to 
read as follows: 

@ 200.670 Compliance procedures. 

(c) The Equal Employment Opportunity Manager shall be responsible for 
coordinating implementation of this section. Complaints may be sent to the EEO 
Manager, 450 Fifth Street, NW., Washington, DC 20549. 

George G. Kundahl, Executive Director. 

OVERSEAS PRIVATE INVESTMENT CORPORATION 
22 CFR Part 711 

List of Subiects in 22 CFR Part 711 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that title 22 of the Code of Federal Regulations be amended as 
follows: 

1. Part 711 is added as set forth at the end of this document. 

PART 7 11 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE OVERSEAS PRIVATE INVESTMENT CORPORATION 



711.101 Purpose. 
711.102 Application. 
711.103 Definitions. 
711.104-711.109 [Reserved] 
711.110 Self-evaluation. 
711.111 Notice. 
711.112 711.129 [Reserved] 
711.130 General prohibitions against discrimination. 
711.131-711.139 [Reserved] 
711.140 Employment. 
711.141-711.148 [Reserved] 
711.149 Program accessibility: Discrimination prohibited. 
711.150 Program accessibility: Existing facilities. 
711.151 Program accessibility: New construction and alterations. 
711.152-711.159 [Reserved] 
711.160 Communications. 
711.161 711.169 [Reserved] 
711.170 Compliance procedures. 
711.171-711.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 711 is further amended by revising paragraph (c) in @ 711.170 to read 
ae follows: 

8 711.170 Compliance procedures. 

(c) The Director of Personnel shall be responsible for coordinating 
implementation of this section. Complaints may be sent to Overseas Private 
Investment Corporation, 1615 M Street, NW., Washington, DC 20527, Attention: 
Director of Personnel. 

Richard K. Childress, Vice President for Personnel and Administration. 

AFRICAN DEVELOPMENT FOUNDATION 
22 CFR Part 1510 

List of Subjects in 22 CFR Part 1510 

Blind, Buildings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It ia proposed that Title 22 of the Code of Federal Regulations be amended as 
follows: 

1. Part 1510 is added as set forth at the end of this document. 

PART 1510 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE AFRICAN DEVELOPMENT FOUNDATION 

Sec . 
1510.101 Purpose. 
1510.102 Application. 
1510.103 Definitions. 
1510.104-1510.109 [Reserved] 
1510.110 Self-evaluation. 
1510.111 Notice. 
1510.112-1510.129 [Reserved] 
1510.130 General prohibitions against discrimination. 



1510.131-1510.139 [Reserved] 
1510.140 Employment. 
1510.141-1510.148 [Reserved] 
1510.149 Program accessibility: Discrimination prohibited. 
1510.150 Program accessibility: Existing facilities. 
1510.151 Program accessibility: New construction and alterations. 
1510.152-1510.159 [Reserved] 
1510.160 Communications. 
1510.161-1510.169 [Reserved] 
1510.170 Compliance procedures. 
1510.171-1510.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 1510 is further amended by revising paragraph (c) in @ 1510.170 to 
read as follows: 

@ 1510.170 Compliance procedures. 

(c) The Personnel Officer, Office of Administration and Finance shall be 
responsible for coordinating implementation of this section. Complaints may be 
sent to Personnel Officer, Office of Administration and Finance, African 
Development Foundation, 1625 Massachusetts Avenue, NW., Suite 600, Washington, 
DC, 20036. 

Leonard H. Robinson, Jr., President, African Development Foundation. 

NATIONAL LABOR RELATIONS BOARD 
29 CFR Part 100 

SUPPLEMENTARY INFORMATION: The National Labor Relations Board is responsible for 
conducting hearings and elections pursuant to the National Labor Relations Act, 
as amended (29 U.S.C. 141-169). When determining where hearings and elections 
will be held, the Agency must consider both the convenience of the parties to a 
proceeding and the public, and the extent to which delay or expense can be 
minimized. While many hearings are conducted in the Agency's Regional, 
Subregional, and Resident Offices, a number of hearings are held in more remote 
locations where the employer, the union and the employee witnesses are located. 
Also, in order to maximize participation at Board-conducted elections to 
determine employee desires regarding union representation, these elections are 
customarily held at the employer's premises. 

Hearings held in Agency offices will be subject to the program accessibility 
and communications requirements of this regulation and will be made accessible 
in accordance with this regulation. As to hearings held at non-Agency sites, the 
Agency will attempt to locate accessible local facilities that are both 
convenient and inexpensive. In these instances, the Agency will include in the 
notice of hearing served upon the parties a request that the parties provide the 
Regional, Subregional, or Resident Office with prompt notice in advance of any 
accessibility features they or their witnesses may require. If the Agency 
receives, in advance, a request for an accessible hearing site or special 
accommodation, it will then arrange necessary accommodations for those parties, 
representatives, witnesses, or members of the public requiring such 
accommodation. Similarly with regard to elections, the notice to employees 
issued in connection with an election will likewise include a request that 
handicapped persons inform the Agency, in advance, of any auxiliary aids, such 

as sign language interpreters, that may be necessary in order to facilitate 
their participation in the election. 



Thus, the Agency will, with respect to hearings or elections at non-Agency 
sites, and subject to the limitations of @ 100.650(a)(3) and @ 100.660(d) of 
this regulation, ensure access for any handicapped person who gives reasonable 
advance notice, that the person will attend a hearing as a party, a party's 
representative, a witness, a member of the public, or will appear as a 
participant in an election. 

List of Subjects in 29 CFR Part 200 

Blind, Buildings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that Part 100 of Title 29 of the Code of Federal Regulations 
be amended as follows: 

PART 100 -- ADMINISTRATIVE REGULATIONS 
1. The part heading is revised to read as set forth above. 

2. The authority citation for Part 100 is revised to read as follows: 

Authority: Sec. 6 of the National Labor Relations Act, as amended, 29 U.S.C. 
141, 146. 

Subpart A is also issued under 5 U.S.C. 7301, 18 U.S.C. 201 et seq., E.O. 
11222, 5 CFR 735.104. 

Subpart B is also issued under 5 U.S.C. 201 et seq., 18 U.S.C. 202. 

Subpart C is also issued under 18 U.S.C. 202, E.O. 11222, 5 CFR 735.104. 

Subpart F is also issued under 29 U.S.C. 794. 

3. Subparts A, B, C, and D headings are removed. 

@@ 100.735-1 through 100.735-6 and @ @  100.735-11 through 100.735-22 
[Redesignated as @@ 100.101 through 100.106 and @ @  100.111 through 100.1221 

4. Sections 100.735-1 through 100.735-6 and @@ 100.735-ll through 100.735-22 
are redesignated @@ 100.101 through 100.106 and @ @  100.111 through 100.122 
respectively and designated Subpart A. The heading for Subpart A is added to 
read "Subpart A-Employee Responsibilities and Conduct". 

@@ 100.735-31 through 100.735-34 and @@ 100.735-36 through 100.735-39 
[Redesignated as @@ 100.201 through 100.204 and @ @  100.206 through 100.2091 

5. Sections 100.735-31 through 100.735-34 and @@ 100.735-36 through 
100.735-39 are redesignated @@ 100.201 through 100.204 and @@ 100.206 through 
100.209 respectively and designated Subpart B. The heading for Subpart B is 
added to read "Subpart B-Employee Statements of Employment and Financial 
Interestw. 

@@ 100.735-41through 100.735-47 [Redesignated as @@ 100.301through 100.307) 

6. Sections 100.735-41through 100.735-47 are redesignated @@ 100.301 through 
100.307 respectively and designated Subpart C. The heading for Subpart C is 
added to read "Subpart C-Special Government Employee Conduct and 
Responsibility". 

7. Subparts D and E are added and reserved. 

Subpart D -- Employee Personal Property Loss Claims [Reserved] 



Subpart E-Claims Under the Federal Tort Claims Act [Reserved] 

8. Subpart F is added as set forth at the end of this document. 

Subpart F -- Enforcement of nondiscrimination on the Basis of Handicap in 
Programs or Activities Conducted by the National Labor Relations Board 

Sec . 
100.601 ( XX .101) Purpose. 
100.602 ( XX .102) Application. 
100.603 ( XX .103) Definitions. 
100.604-100.609 ( XX .104- XX .109) [Reserved] 
100.610 ( XX .110) Self-evaluation. 
100.611-100.629 ( XX .Ill- XX .129) [Reserved] 
100.630 ( XX .130) General prohibitions against discrimination. 
100.631-100.639 ( XX .131- XX .139) [Reserved] 
100.640 ( XX .140) Employment. 
100.641-100.648 ( XX .141- XX .148) [Reserved] 
100.649 ( XX .149) Program accessibility: Discrimination prohibited. 
100.650 ( XX ,150) Program accessibility: Existing facilities. 
100.651 ( XX .151) Program accessibility: New construction and alterations. 
100.652-100.654 ( XX .152- XX .159) [Reserved] 
100.660 ( XX .160) Communications 
100.661-100.669 ( XX ,161- XX .169) [Reserved] 
100.670 ( XX .170) Compliance procedures. 
100.671-100.699 ( XX .171- XX .999) [Reserved] 

4. Part 100 is further amended by revising paragraph (c) in @ 100.670 to read 
as follows: 

@ 100.670 Compliance procedures. 

(c) The Director of Administration shall be responsible for coordinating 
implementation of this section. Complaints may be sent to Director of 
Administration, National Labor Relations Board, 1717 Pennsylvania Avenue, NW., 
Washington, DC 20570. 

John C. Truesdale, Executive Secretary. 

NATIONAL ARCHIVES AND RECORDS ADMINISTRATION 
36 CFR Part 1208 

List of Subjects in 36 CFR Part 1208 

Blind, Buildings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that Title 36 of the Code of Federal Regulations be amended as 
f ollowe : 

1. Part 1208 is added as set forth at the end of this document. 

PART 1208 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROORAXS OR ACTIVITIES CONDUCTED BY THE NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

Sec . 
1208.101 Purpose. 
1208.102 Application. 



1208.103 Definitions. 
1208.104-1208.109 [Reserved] 
1208.110 Self-evaluation. 
1208.111 Notice. 
1208.112-1208.129 [Reserved] 
1208.130 General prohibitions against discrimination. 
1208.131-1208.139 [Reserved] 
1208.140 Employment. 
1208.141-1208.148 [Reserved] 
1208.149 Program accessibility: Discrimination prohibited. 
1208.150 Program accessibility: Existing facilities. 
1208.151 Program accessibility: New construction and alternations. 
1208.152-1208.159 [Reserved] 
1208.160 Communications. 
1208.161-1208.169 [Reserved] 
1208.170 Compliance procedures. 
1208.171-1208.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 1208 is further amended by revising paragraph (c) in @ 1208.170 to 
read as follows: 

@ 1208.170 Compliance procedures. 

(c) The Assistant Archivist for Management and Administration shall be 
responsible for coordinating implementation of this section. Complaints may be 
sent to National Archieves and Records Administration (NA), Washington, DC 
20408. 

Frank G. Burke, Acting Archivist of the United States. 

VETERANS ADMINISTRATION 
38 CFR Part 15 

List of Subjects in 38 CFR Part 15 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that Title 38 of the Code of Federal Regulations be amended as 
follows: 

1. Part 15 is added as set forth at the end of this document. 

PART 15 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE CETERANS ADMINISTRATION 

Sec . 
15.101 Purpose. 
15.102 Application. 
15.103 Definitions. 
15.104-15.109 [Reserved] 
15.110 Self-evaluation. 
15.111 Notice. 
15.112-15.129 [Reserved] 
15.130 General prohibitions against discrimination. 
15.131-15.139 [Reserved] 
15.140 Employment. 



15.141-15.148 [Reserved] 
15.149 Program accessibility: Discrimination prohibited. 
15.150 Program accessibility: Existing facilities. 
15.151 Program accessibility: New construction and alterations. 
15.152-15.159 [Reserved] 
15.160 Communications. 
15.161-15.169 [Reserved] 
15.170 Compliance procedures. 
15.171-15.999 [Reserved] 

Authority: 29 O.S.C. 794. 

2. Part 15 is further amended by revising paragraph (c) in @ 15.170 to read 
as follows: 

@ 15.170 Compliance procedures. 

(c) The Director, Office of Equal Opportunity, shall be responsible for 
coordinating implementation of this section. Complaints may be sent to the 
Administrator of Veterans Affairs or the Director, Office of Equal Opportunity, 
at the following address: Veterans Administration; 810 Vermont Avenue NW., 
Washington, DC 20420. 

Thomas K. Turnage, Administrator of Veterans Affairs. 

FEDERAL EMERGENCY MANAGEMENT AGENCY 
44 CFR Part 16 

List of Subjects in 44 CFR Part 16 

Blind, Buidlings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Handicapped, 
Historic places, Historic preservation, Government employees. 

It is proposed that Title 44 of the Code of Federal Regulations be amended as 
follows : 

1. Part 16 is added as set forth at the end of this document. 

PART 16 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE FEDERAL EMERGENCY MANAGEMENT AGENCY 

Sec . 
16.101 Purpose. 
16.102 Application. 
16.103 Definitions. 
16.104-16.109 [Reserved] 
16.110 Self-evaluation. 
16.111 Notice. 
16.1112-16.129 [Reserved] 
16.130 General prohibitions against discrimination. 
16.131-16.139 [Reserved] 
16.140 Employment. 
16.141-16.148 [Reserved] 
16.149 Program accessibility: Discrimination prohibited. 
16.150 Program accessibility: Existing facilities. 
16.151 Program accessibility: New construction and alterations. 
16.152-16.159 [Reserved] 
16.160 Communications. 
16.161-16.169 [Reserved] 



16.170 Compliance procedures. 
16.171-16.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 16 is further amended by revising paragraph (c) in @ 16.170 to read 
as follows: 

e 16.170 Compliance procedures. 

(c) The Director of Personnel shall be responsible for coordinating 
implementation of this section. Complaints may be sent to Director of Personnel, 
~ o o m  810, Federal Emergency ~anageient ~~enc;, 500 C Street SW., Washinton, DC 
20472. 

Julius W. Becton, Jr., Director. 

PART -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY: 

Sec. 
XX .I01 Purpose. 
XX .lo2 Application. 
XX .I03 Definitions. 
XX .104- XX .lo9 [Reserved] 
XX .I10 Self-evaluation. 
XX .I11 Notice. 
XX .112- XX .I29 [Reserved] 
XX .I30 General prohibitions against discrimination. 
XX ,131- XX .I39 [Reserved] 
XX .I40 Employment. 
XX .141- XX .I48 [Reserved] 
XX ,149 Program accessibility: Discrimination prohibited. 
XX .I50 Program accessibility: Existing facilities. 
XX .I51 Program accessibility: New construction and alterations. 
XX ,152- XX .I59 [Reserved] 
XX .I60 Communications. 
XX .161- XX .I69 [Reserved] 
XX .I70 Compliance procedures. 
XX .171- XX .999 [Reserved] 

Authority: 29 U.S.C. 794. 

@ XX ,101 Purpose. 

The purpose of this part is to effectuate section 119 of the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978, which 
amended section 504 of the Rehabilitation Act of 1973 to prohibit 
discrimination on the basis of handicap in programs or activities conducted by 
Executive agencies or the United States Postal Service. 

@ XX ,102 Application. 

This part applies to all programs or activities conducted by the agency, 
except for programs or activities conducted outside the United States that do 
not involve individuals with handicaps in the United States. 



e XX . lo3 Definitions. 

For purposes of this part, the term -- -- 
"Assistant Attorney General" means the Assistant Attorney General, Civil 

Rights Division, United States Department of Justice. 

"Auxiliary aids" means services or devices that enable persons with impaired 
sensory, manual, or speaking skills to have an equal opportunity to participate 
in, and enjoy the benefits of, programs or activities conducted by the agency. 
For example, auxiliary aids useful for persons with impaired vision include 
readers, Brailled materials, audio recordings, and other similar services and 
devices. Auxiliary aids useful for persons with impaired hearing include 
telephone handset amplifiers, telephones compatible with hearing aids, 
telecommunication devices for deaf persons (TDD1s), interpreters, notetakers, 
written materials, and other similar services and devices. 

"Complete complaint" means a written statement that contains the 
complainant's name and address and describes the agency's alleged discriminatory 
action in sufficient detail to inform the agency of the nature and date of the 
alleged violation of section 504. It shall be signed by the complainant or by 
someone authorized to do so on his or her behalf. Complaints filed on behalf of 
classes or third parties shall describe or identify (by name, if possible) the 
alleged victims of discrimination. 

"Facility" means all or any portion of buildings, structures, equipment, 
roads, walks, parking lots, rolling stock or other conveyances, or other real or 
personal property. 

"Hietoric preservation programs" means programs conducted by the agency that 
have preservation of historic properties as a primary purpose. 

"Historic properties" mean those properties that are listed or eligible for 
listing in the National Register of Historic Places or properties designated as 
historic under a statute of the appropriate State or local government body. 

"Individual with handicaps" means any person who has a physical or mental 
impairment that substantially limits one or more major life activities, has a 
record of such an impairment, or is regarded as having such an impairment. As 
used in this definition, the phrase: 

(1) "Physical or mental impairment" includes -- 
(i) Any physiological disorder or condition, cosmetic disfigurement, or 

anatomical loss affecting one or more of the following body systems: 
Neurological; musculoskeletal; special sense organs; respiratory, including 
speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological disorder, such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. The term "physical or mental impairment" includes, but is not 
limited to, such diseases and conditions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional 
illness, and drug addiction and alcoholism. 

(2) "Major life activities" includes functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "Has a record of such an impairment" means has a history of, or has been 
misclassified as having, a mental or physical impairment that substantially 
limits one or more major life activities. 



(4) "Is regarded as having an impairment" means -- 
(i) Has a physical or mental impairment that does not substantially limit 

major life activities but is treated by the agency as constituting such a 
limit at ion; 

(ii) Has a physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others toward such impairment; 
or 

(iii) Has none of the impairments defined in subparagraph (1) of this 
definition but is treated by the agency as having such an impairment. 

"Qualified individual with handicaps" means -- 
(1) With respect to preschool, elementary, or secondary education services 

provided by the agency, an individual with handicaps who is a member of a 
class of persons otherwise entitled by statute, regulation, or agency policy to 
receive education services from the agency; 

(2) With respect to any other agency program or activity under which a person 
is required to perform services or to achieve a level of acomplishment, an 
individual with handicaps who meets the essential eligibility requirements and 
who can achieve the purpose of the program or activity without modifications in 
the program or activity that the agency can demonstrate would result in a 
fundamental alteration in its nature; 

(3) With respect to any other program or activity, an individual with 
handicaps who meets the essential eligibility requirements for participation 
in, or receipt of benefits from, that program or activity; and 

(4) "Qualified handicapped person" as that term is defined for purposes of 
employment in 29 CFR 1613.702 ( f) , which is made applicable to this party by @ XX 
,140 

"Section 504" means section 504 of the Rehabilitation Act of 1973 (Pub. 
L 93-112, 87 Stat. 394 (29 U.S.C. 794) ) ,  as amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93-516, 88 Stat. 1617); the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978 (Pub. 
L. 95-602, 92 Stat. 2955); and the Rehabilitation Act Amendments of 1986 (Pub. 
L. 99-506, 100 Stat. 1810). As used in this part, section 504 applies only to 
programs or activities conducted by Executive agencies and not to federally 
assisted programs. 

"Substantial impairment" means a significant loss of the integrity of 
finished materials, design quality, or special character resulting from a 
permanent alteration. 

@@ XX .I04 XX .I09 [Reserved] 

@ XX .I10 Self-evaluation. 

(a) The agency shall, within one year of the effective date of this part, 
evaluate its current policies and practices, and the effects thereof, that do 
not or may not meet the requirements of this part, and, to the extent 
modification of any such policies and practices is required, the agency shall 
proceed to make the necessary modifications. 

(b) The agency shall provide an opportunity to interested persons, including 
individuals with handicaps or organizations representing individuals with 
handicaps, to participate in the self-evaluation process by submitting 
comments (both oral and written). 



(c) The agency shall, for at least three years following completion of the 
self-evaluation, maintain on file and make available for public inspection: 

(1) A description of areas examined and any problems identified; and 

(2) A description of any modifications made. 

@ XX ,111 Notice. 

The agency shall make available to employees, applicants, participants, 
beneficiaries, and other interested persons such information regarding the 
provisions of this part and its applicability to the programs or activities 
conducted by the agency, and make such information available to them in such 
manner as the head of the agency finds necessary to apprise such persons of the 
protections against discrimination assured them by section 504 and this 
regulation. 

@@ XX .112- XX .I29 [Reserved] 

e XX .I30 General prohibitions against discrimination. 

(a) No qualified individual with handicaps shall, on the basis of 
handicap, be excluded from participation in, be denied the benefits of, or 
otherwise be subjected to discrimination under any program or activity conducted 
by the agency. 

(b)(l) The agency, in providing any aid, benefit, or service, may not, 
directly or through contractual, licensing, or other arrangements, on the basis 
of handicap -- 

(i) Deny a qualified individual with handicaps the opportunity to 
participate in or benefit from the aid, benefit, or service; 

(ii) Afford a qualified individual with handicaps an opportunity to 
participate in or benefit from the aid, benefit, or service that is not equal to 
that afforded others; 

(iii) Provide a qualified individual with handicaps with an aid, benefit, 
or service that is not as effective in affording equal opportunity to obtain the 
same result, to gain the same benefit, or to reach the same level of achievement 
as that provided to others; 

(iv) Provide different or separate aid, benefits, or services to individuals 
with handicaps or to any class of individuals with handicaps than is 
provided to others unless such action is necessary to provide qualified 
individuals with handicaps with aid, benefits, or services that are as 
effective as those provided to others; 

(v) Deny a qualified individual with handicaps the opportunity to 
participate as a member of planning or advisory boards; or 

(vi) Otherwise limit a qualified individual with handicaps in the enjoyment 
of any right, privilege, advantage, or opportunity enjoyed by others receiving 
the aid, benefit, or service. 

(2) The agency may not deny a qualified individual with handicaps the 
opportunity to participate in programs or activities that are not separate or 
different, despite the existence of permissibly separate or different programs 
or activities. 

(3) The agency may not, directly or through contractual or other 
arrangements, utilize criteria or methods of administration the purpose or 
effect of which would -- 



(i) Subject qualified individuals with handicpas to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair accomplishment of the objectives of a 
program or activity with respect to individuals with handicaps. 

(4) The agency may not, in determining the site or location of a facility, 
make selections the purpose or effect of which would -- 

(i) Exclude individuals with handicaps from, deny them the benefits of, or 
otherwise subject them to discrimination under any program or activity conducted 
by the agency; or 

(ii) Defeat or substantially impair the accomplishment of the objectives of 
a program or activity with respect to individuals with handicaps. 

(5) The agency, in the selection of procurement contractors, may not use 
criteria that subject qualified individuals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a licensing or certification program in a 
manner that subjects qualified individuals with handicaps to discrimination on 
the basis of handicap, nor may the agency establish requirements for the 
programs or activities of licensees or certified entities that subject qualified 
individuals with handicaps to discrimination on the basis of handicap. 
However, the programs or activities of entities that are licensed or certified 
by the agency are not, themselves, covered by this part. 

(c) The exclusion of nonhandicapped persons from the benefits of a program 
limited by Federal statute or Executive order to individuals with handicaps or 
the exclusion of a specific class of individuals with handicaps from a program 
limited by Federal statute or Executive order to a different class of 
individuals with handicaps is not prohibited by this part. 

(d) The agency shall administer programs and activities in the most 
integrated setting appropriate to the needs of qualified individuals with 
handicaps. 

@@ XX .I31 XX .I39 [Reserved] 

@ XX .I40 Employment. 

No qualified individual with handicaps shall, on the basis of handicap, 
be subjected to discrimination in employment under any program or activity 
conducted by the agency. The definitions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), as established 
by the Equal Employment Opportunity Commission in 29 CFR Part 1613, shall apply 
to employment in federally conducted programs or activities. 

@@ XX .141- XX .I48 [Reserved] 

@ XX .I49 Program accessibility: Discrimination prohibited. 

Except as otherwise provided in @ XX .150, no qualified individual with 
handicaps shall, because the agency's facilities are inaccessible to or 

unusable by individuals with handicaps, be denied the benefits of, be excluded 
from participation in, or otherwise be subjected to discrimination under any 
program or activity conducted by the agency. 

@ XX .I50 Program accessibility: Existing facilities. 

(a) General. The agency shall operate each program or activity so that the 
program or activity, when viewed in its entirety, is readily accessible to and 
unsable by individuals with handicaps. This paragraph does not -- 



(1) Necessarily require the agency to make each of its existing facilities 
accessible to and usable by individuals with handicaps; 

(2) In the case of historic preservation programs, require the agency to take 
any action that would result in a substantial impairment of significant historic 
features of an historic property; or 

(3) Require the agency to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a program or activity or in 
undue financial and administrative burdens. In those circumstances where agency 
personnel believe that the proposed action would fundamentally alter the program 
or activity or would result in undue financial and administrative burdens, the 
agency has the burden of proving that compliance with @ XX .150(a) would result 
in such alteration or burdens. The decision that compliance would result in such 
alteration or burdens must be made by the agency head or his or her designee 
after considering all agency resources available for use in the funding and 
operation of the conducted program or activity, and must be accompanied by a 
written statement of the reasons for reaching that conclusion. If an action 
would result in such an alteration or such burdens, the agency shall take any 
other action that would not result in such an alteration or such burdens but 
would nevertheless ensure that individuals with handicaps receive the benefits 
and services of the program or activity. 

(b) Methods -- 
(1) General. The agency may comply with the requirements of this section 

through such means as redesign of equipment, reassignment of services to 
accessible buildings, assignment of aides to beneficiaries, home visits, 
delivery of services at alternate accessible sites, alteration of existing 
facilities and construction of new facilities, use of accessible rolling stock, 
or any other methods that result in making its programs or activities readily 
accessible to and usable by individuals with handicaps. The agency is not 
required to make structural changes in existing facilities where other methods 
are effective in achieving compliance with this section. The agency, in making 
alterations to existing buildings, shall meet accessibility requirements to the 
extent compelled by the Architectural Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157), and any regulations implementing it. In choosing among 
available methods for meeting the requirements ofthis section, the agency shall 
give priority to those methods that offer programs and activities to qualified 
individuals with handicaps in the most integrated setting appropriate. 

(2) Historic preservation programs. In meeting the requirements of @ XX 
.150(a) in historic preservation programs, the agency shall give priority to 
methods that provide physical access to individuals with handicaps. In cases 
where a physical alteration to an historic property is not required because of 
@ XX .150(a)(2) or (a)(3), alternative methods of achieving program accessibility 
include -- 

(i) Ueing audio-visual materials and devices to depict those portions of an 
historic property that cannot otherwise be made accessible; 

(ii) Aesigning persons to guide individuals with handicaps into or through 
portions of historic properties that cannot otherwise be made accessible; or 

(iii) Adopting other innovative methods. 

(c) Time period for compliance. The agency shall comply with the obligations 
established under this section within sixty days of the effective date of this 
part except that where structural changes in facilities are undertaken, such 
changes shall be made within three years of the effective date of this part, but 
in any event as expeditiously as possible. 



(d) Transition plan. In the event that structural changes to facilities will 
be undertakento achieve program accessibility, the agency shall develop, within 
six months of the effective date of this part, a transition plan setting forth 
the steps necessary to complete such changes. The agency shall provide an 
opportunity to interested persons, including individuals with handicaps or 
organizations representing individuals with handicaps, to participate in the 
development of the transition plan by submitting comments (both oral and 
written). A copy of the transition plan shall be made available for public 
inspection. The plan shall, at a minimum -- 

(1) Identify physical obstacles in the agency's facilities that limit the 
accessibility of its programs or activities to individuals with handicaps; 

(2) Describe in detail the methods that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking the steps necessaryto achieve compliance 
with this section and, if the time period of the transition plan is longer than 
one year, identify steps that will be taken during each year of the transition 
period; and 

(4) Indicate the official responsible for implementation of the plan. 

@ XX .I51 Program accessibility: New construction and alterations. 

Each building or part of a building that is constructed or altered by, on 
behalf of, or for the use of the agency shall be designed, constructed, or 
altered so as to be readily accessible to and usable by individuals with 
handicaps. The definitions, requirements, and standards of the Architectural 

Barriers Act (42 U.S.C. 4151-4157), as established in 41 CFR 101-19.600 to 
101-19.607, apply to buildings covered by this section. 

@ XX .152- XX .I59 [Reserved] 

@ XX .I60 Communications. 

(a) The agency shall take appropriate steps to ensure effective communication 
with applicants, participants, personnel of other Federal entities, and members 
of the public. 

(1) The agency shall furnish appropriate auxiliary aids where necessary to 
afford an individual with handicaps an equal opportunity to participate in, 
and enjoy the benefits of, a program or activity conducted by the agency. 

(i) In determining what type of auxiliary aid is necessary, the agency shall 
give primary consideration to the requests of the individual with handicaps. 

(ii) The agency need not provide individually prescribed devices, readers for 
personal use or study, or other devices of a personal nature. 

(2) Where the agency communicates with applicants and beneficiaries by 
telephone, telecommunication devices for deaf persons (TDD's) or equally 
effective telecommunication systems shall be used. 

(b) The agency shall ensure that interested persons, including persons with 
impaired vision or hearing, can obtain information as to the existence and 
location of accessible services, activities, and facilities. 

(c) The agency shall provide signage at a primary entrance to each of its 
inaccessible facilities, directing users to a location at which they can obtain 
information about accessible facilities. The international symbol for 
accessibility shall be used at each primary entrance of an accessible facility. 



(d) This section does not require the agency to take any action that it can 
demonstrate would result in a fundamental alteration in the nature of a program 
or activity or in undue financial and administrative burdens. In those 
circumstances where agency personnel believe that the program action would 
fundamentally alter the proposed or activity or would result in undue financial 
and administrative burdens, the agency has the burden of provingthat compliance 
with @ XXX .I60 would result in such alteration or burdens. The decision that 
compliance would result in such alteration or burdens must be made by the agency 
head or his or her designee after considering all agency resources available for 
use in the funding and operation of the conducted program or activity and must 
be accompanied by a written statement of the reasons for reaching that 
conclusion. If an action required to comply with this section would result in 
such an alteration or such burdens, the agency shall take any other action that 
would not result in such an alteration or such burdens but would nevertheless 
ensure that, to the maximum extent possible, individuals with handicaps 
receive the benefits and services of the program or activity. 

@@ XXX .I61 XXX .I69 [Reserved] 

@ XXX .I70 Compliance procedures. 

(a) Except as provided in paragraph (b) of this section, this section applies 
to all allegations of discrimination on the basis of handicap in programs and 
activities conducted by the agency. 

(b) The agency shall process complaints alleging violations of section 504 

with respect to employment according to the procedures established by the Equal 
Employment Opportunity Commission in 29 CFR Part 1613 pursuant to section 501 of 
the Rehabilitation Act of 1973 (29 U.S.C. 791). 

(c) The head of the agency shall designate an official to be responsible for 
coordinating implementation of this section. 

(d) The agency shall accept and investigate all complete complaints for which 
it has jurisdiction. All complete complaints must be filed within 180 days of 
the alleged act of discrimination. The agency may extend this time period for 
good cause. 

(e) If the agency receives a complaint over which it does not have 
jurisdiction, it shall promptly notify the complainant and shall make reasonable 
efforts to refer the complaint to the appropriate Government entity. 

(f) The agency shall notify the Architectural and Transportation Barriers 
Compliance Board upon receipt of any complaint alleging that a building or 
facility that is subject to the Architectural Barriers Act of 1968, as amended 
(42 U.S.C. 4151-4157), is not readily accessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a complete complaint for which it has 
jurisdiction, the agency shall notify the complainant of the results of the 
investigation in a letter containing -- 

(1) Findings of fact and conclusions of law; 

(2) A description of a remedy for each violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and conclusions of law or remedies must 
be filed by the complainant within 90 days of receipt from the agency of the 
letter required by @ XXX .170(g). The agency may extend this time for good 
cause. 



(i) Timely appeals shall be accepted and processed by the head of the agency. 

(j) The head of the agency shall notify the complainant of the results of the 
appeal within 60 days of the receipt of the request. If the head of the agency 
determines that additional information is needed from the complainant, he or she 
shall have 60 days from the date of receipt of the additional information to 
make his or her determination on the appeal. 

(k) The time limits cited in (g) and (j) of this section may be extended with 
the permission of the Assistant Attorney General. 

(1) The agency may delegate its authority for conducting complaint 
investigations to other Federal agencies, except that the authority for making 
the final determination may not be delegated to another agency. 

@@ XX .I71 -- XX . 999 [Reserved] 

[FR Doc. 87-14491 Filed 7-1-87; 8:45 am] 
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July 8, 1988 

ACTION: Final Rule. 

SUMMARY: This regulation requires that the agencies listed above operate all of 
their programs and activities to ensure nondiscrimination against qualified 
individuals with handicaps. It sets forth standards for what constitutes 
discrimination on the basis of mental or physical handicap, provides a 
definition for individual with handicaps and qualified individual with 
handicaps, and establishes a complaint mechanism for resolving allegations of 
discrimination. This regulation is issued under the authority of section 504 
of the Rehabilitation Act of 1973, as amended, which prohibits discrimination 
on the basis of handicap in programs or activities conducted by Federal 
Executive agencies. 

EFFECTIVE DATE: September 6, 1988. 

ADDRESSES: See individual agencies below. Copies of this regulation will be made 
available on tape for persons with impaired vision who request them. They will 
be provided by the Coordination and Review Section, Civil Rights Division, 



Department of Justice, Washington, DC 20530, (202) 724-2222 (voice) or (202) 
724-7678 (TDD) . 
FOR FURTHER INFORMATION CONTACT: See individual agencies below. 
FOR FURTHER INFORMATION CONTACT: Arnold Intrater, (202) 456-6226 (voice) or 
(202) 456-6213 (TDD). 

ADDITIONAL SUPPLEMENTARY INFORMATION: The Executive Office of the President is 
a designation which encompasses several different agencies, boards and 
commissions each of which provides analysis and advice and help in developing 
policy in certain areas, or carries out specific projects in support of the 
Presidency. The Office of Administration was established to provide common 
administrative support and services for units within the Executive Office of the 
President. Because of the uniqueness of the Executive Office of the President, 
the proposed rule provided that decisions that need to be made by a head of an 
agency would be made by a three-person board. No comments were received on this 
provision in the proposed rule, and it has not been changed. 

FOR FURTHER INFORMATION CONTACT: Ms. Sharrel Keeling, (202) 632-6272 (Voice or 
TDD) . 
ADDITIONAL SUPPLEMENTARY INFORMATION: The Office of Personnel Management 
received comments from three organizations representing Government employees. 
One commenter asked that the application section ( @  723.102) be revised to 
indicate that Federal employees are excepted from the part unless they are 
"individuals with handicaps" as that term is defined in the regulation. We 
believe that the regulation makes clear that the rights established by the 
regulation apply to individuals who meet that definition, including those who 
are Federal employees as well as others. Obligations under the regulation, 
however, are those of the agency and, because the agency necessarily acts 
through its employees, it would be incorrect to say that the regulation does not 
apply to Federal employees who do not have handicaps. 

This commenter also suggested that the regulation should include the 
statutory language requiring the agencyto promulgate an implementing regulation 
and submit it to Congress for review prior to its effective date. The agency is 
carrying out its statutory responsibilityto issue a regulation by participating 
in this joint publication and, as noted supra in the joint preamble, this 
regulation is being submitted for the required congressional review. 

One commenter said that the treatment of employment in the proposed 
regulation was inadequate and that the EEOC requirements for employment should 
be included or summarized in this regulation, rather than merely 
cross-referenced. As explained in the joint preamble, responsibility for 
coordinating enforcement of Federal laws prohibiting discrimination in 
employment is assigned to the EEOC by Executive Order 12067 (3 CFR, Comp. 1979, 
p. 206). While this rule could define terms with respect to employment and 
enumerate what practices are covered and what requirements apply, the agency has 
adopted EEOC's recommendation that to avoid duplicative, competing, or 
conflicting standards with respect to Federal employment, reference in these 
regulations to the Government-wide EEOC rules is sufficient. The class of 
Federal employees and applicants for employment covered by section 504 is 
identical to or subsumed within that covered by section 501. To apply different 
or lesser standards to persons alleging violations of section 504 could lead 
unnecessarily to confusion in the enforcement of the Rehabilitation Act with 
respect to Federal employment. 

Another commenter suggested that the self-evaluation required by @ 723.110 
should be repeated on a periodic basis, rather than being a one-time activity. 
We do not agree. The self-evaluation is intended as an initial examination of 
the agency's existing policies and practices to identify and correct any problem 
areas. Of course, the obligation to comply with the regulation is a continuing 
one, but it can best be met by maintaining a consistent awareness of the rights 
of individuals with handicaps, and the potential for agency policy to affect 



them, so that new problems are not created as agency policies and practices 
change. 

This commenter also asked OPM to inform agencies that a labor union at the 
"local activity level" should be included among the organizations representing 
individuals with handicaps to be consulted in the development of the 
self-evaluation and the transition plan required by @ @  723.110 and 723.150(d). 
The Department of Justice and, with respect to employment, the EEOC, are the 
agencies with Government-wide authority to coordinate implementation of section 
504. OPM has no authority in this respect over other agencies. Of course, OPM 

uniformly encourages Federal agencies to maintain good relations with labor 
organizations representing their employees by consulting such organizations 
about matters that concern their members. 

Finally, this comrnenter questioned the meaning of @ 723.130(b)(2), which 
provides that the agency may not exclude a qualified individual with handicaps 
from a program that is not separate or different, even if the agency operates 
(pursuant to @ 723.130(b)(l)(iv)) a separate or different program that is 
designed to meet the needs of individuals with handicaps. This means that, if 
the agency has a separate program modified to meet the needs of a particular 
class of individuals with handicaps, it cannot, on that basis, refuse to allow 
an individual with handicaps to participate in the program that is not so 
modified. Thus, if the agency offers several sections of a particular training 
course, it could provide a sign language interpreter for only one section in 
order to accommodate individuals with impaired hearing, but it could not refuse 
to allow an individual with impaired hearing to attend a section of the course 
for which an interpreter is not provided. In some cases, the provision of a 
separate program des.igned for individuals with handicaps may limit the 
obligation to accommodate individuals with handicaps in the regular program, 
but in other cases it might not. The provision of a sign language interpreter 
for one section of a training course, for example, might eliminate the 
obligation to provide an interpreter for other sections of the course, but it 
would not affect the agency's obligation to accommodate persons with impaired 
vision in other sections of the course. 

The other comments received by OPM duplicated those received by other 
agencies and are discussed in the joint preamble. 

FOR FURTHER INFORMATION CONTACT: Darrel L. Netherton, (202) 653-5805 (voice) or 
(202) 653-8896 (TDD). 
FOR FURTHER INFORMATION CONTACT: John Marshall Meisburg, Jr., General Attorney, 
FTS 653-7307, (202) 653-7307 (voice) or (202) 724-7678 (TTD). 
FOR FURTHER INFORMATION CONTACT: Orinda R. Nelson, (202) 382-0992 (voice) or 
(202) 724-7678 (TDD). 
FOR FURTHER INFORMATION CONTACT: Ms. Lynda Sampson (202) 453-2177 (voice) or 
(202) 426-1436 (TDD). 
FOR FURTHER INFORMATION CONTACT: Nancy A. Wolynetz, Selective Placement 
Coordinator, 450 Fifth Street NW., Washington, DC, (202) 272-2550 (voice) or 
(202) 272-2552 (TDD); or Jeanne G. Hartford, Special Counsel, Office of the 
Executive Director, 450 Fifth Street NW., Washington, DC, (202) 272-3808. 
FOR FURTHER INFORMATION CONTACT: Jane H. Chalmers (202) 457-7200 (voice) or 
(202) 724-7678 (TDD) . 
FOR FUFtTHER INFORMATION CONTACT: Paul Magid, General Counsel, 1625 Massachusetts 
Avenue, NW., Suite 600, Washington, DC, 20036. (202) 673-3916 (voice) or (202) 
724-7678 (TDD). 
FOR FURTHER INFORMATION CONTACT: Ernest Russell, Director of Administration, 
National Labor Relations Board, 1717 Pennsylvania Avenue, NW., Washington, DC 
(202) 254-9200 or (202) 634-1699 (TDD). 

ADDITIONAL SUPPLEMENTARY INFORMATION: The National Labor Relations Board is 
responsible for conducting hearings and elections pursuant to the National Labor 
Relations Act, as amended (29 U.S.C. sections 141-169). When determining where 
hearings and elections will be held, the Agency must consider both the 
convenience of the parties to a proceeding and the public, and the extent to 



which delay or expense can be minimized. While many hearings are conducted in 
the Agency's Regional, Subregional, and Resident Offices, a number of hearings 
are held in more remote locations where the employer, the union and the employee 
witnesses are located. Also, in order to maximize participation at Board 
conducted elections to determine employee desires regarding union 
representation, these elections are customarily held at the employer's premises. 

Hearings held in Agency offices will be subject to the program accessibility 
and communications requirements of this regulation and will be made accessible 
in accordance with this regulation. As to hearings held at non-Agency sites, the 
Agency will attempt to locate accessible local facilities that are both 
convenient and inexpensive. In these instances, the Agency will include in the 
notice of hearing served upon the parties a request that the parties provide the 
Regional, Subregional, or Resident Office with prompt notice in advance of any 
accessibility features they or their witnesses may require. If the Agency 
receives, in advance, a request for an accessible hearing site or special 
accommodation, it will then arrange necessary accommodations for those parties, 
representatives, witnesses, or members of the public requiring such 
accommodation. Similarly, with regard to elections, the notice to employees 
issued in connection with an election will likewise include a request that 
handicapped persons inform the Agency, in advance, of any auxiliary aids, such 

as sign language interpreters, that may be necessary in order to facilitate 
their participation in the election. 

Thus, the Agency will, with respect to hearings or elections at non-Agency 
sites, and subject to the limitations of @ 100.650(a)(3) and @ 100.660(d) of 
this regulation, ensure access for any individual with handicaps who gives 
reasonable advance notice, that the person will attend a hearing as a party, a 
party's representative, a witness, a member of the public, or will appear as a 
participant in an election. 
FOR FURTHER INFORMATION CONTACT: Adrienne C. Thomas or Nancy Y. Allard, TDD: 
2021523-0774, Non-TDD: 2021523-3215, Room 409, National Archives Building, 8th 
& 
Pennsylvania Avenue, NW., Washington, DC 20408 

FOR FURTHER INFORMATION CONTACT: Mr. Rodney Cash, Office of Equal Opportunity, 
(202) 233-2150 or (202) 233-3710 (TDD). 
FOR PWRTJiER INFORMATION CONTACT: Alan Clive, Equal Employment Manager, Room 815, 
500 C Street, SW., Washington, DC (202) 646-3957 (voice) or 646-4117 (TDD). 

TEXT: SUPPLEMENTARY INFORMATION: 

Backaround 

The purpose of this rule is to provide for the enforcement of section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794) , as it applies 

to programs and activities conducted by the following agencies (hereinafter "the 
agencies"): Executive Office of the President, Office of Personnel Management, 
Merit Systems Protection Board, Office of the Special Counsel (MSPB), Federal 
Labor Relations Authority, National Aeronautics and Space Administration, 
Securities and Exchange Commission, Overseas Private Investment Corporation, 
African Development Foundation, National Labor Relations Board, National 
Archives and Records Administration, Veterans Administration, Federal Emergency 
Management Agency. As amended by the Rehabilitation, Comprehensive Services, and 
Developmental Disabilities Amendments of 1978 (Sec. 119, Pub. L. 95-602, 92 
Stat. 2982) and the Rehabilitation Act Amendments of 1986 (Pub. L. 99-506, 100 
Stat. 1810), section 504 of the Rehabilitation Act of 1973 states that 

No otherwise qualified individual with handicaps in the United States, * * 
* shall, solely by reason of his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any program 
or activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shall promulgate such regulations as may 



be necessary to carry out the amendments to this section made by the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 
1978. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of Congress, and such regulation may take effect no 
earlier than the thirtieth day after the date on which such regulation is so 
submitted to such committees. 

(29 U.S.C. 794 (1978 amendment italicized).) 

On July 2, 1987, thirteen agencies jointly published a Notice of Proposed 
Rulemaking (NPRM) in the Federal Register. 52 FR 25124. Each agency individually 
analyzed comments it received. On the basis of their analysis, the agencies 
participating in this publication decided to adopt this final rule. Because 
the rule selected is identical for all the participating agencies, they are able 
to publish it jointly, and are doing so in order to minimize costs and expedite 
its issuance. The rule adopted by each agency will be codified in that agency's 
portion of the Code of Federal Regulations, as indicated in the information 
provided for the individual agencies below. 

Section 504 requires that regulations that apply to the programs and 
activities of Federal Executive agencies shall be submitted to the appropriate 
authorizing committees of Congress and that such regulations may take effect no 
earlier than the thirtieth day after they have been so submitted. The Department 
of Justice, on behalf of the agencies participating in this joint rulemaking, is 
submitting these regulations to the Senate Committee on Labor and Human 
Resources and its Subcommittee on the Handicapped and to the House Committee 
on Education and Labor and its Subcommittee on Select Education. Each regulation 
will become effective on September 6, 1988. 

The substantive nondiscrimination obligations of the agency, as set forth 
in this rule, are identical, for the most part, to those established by Federal 
regulations for programs or activities receiving Federal financial assistance. 
(See 28 CFR Part 41 (section 504 coordination regulation for federally 
assisted programs).) This general parallelism is in accord with the intent 
expressed by supporters of the 1978 amendment in floor debate, including its 
sponsor, Rep. James M. Jeffords, that the Federal Government should have the 
same section 504 obligations as recipients of Federal financial assistance. 
124 Cong. Rec. 13901 (1978) (remarks of Rep. Jeffords); 124 Cong. Rec. E2668, 
E2670 (daily ed. May 17, 1978) id.; 124 Cong. Rec. 13897 (remarks of Rep. 
Brademas); id. at 38552 (remarks of Rep. Sarasin). 

A commenter objected to language differences between this rule and the 
Federal Government's section 504 regulations for federally assisted programs. 
As explained in the preamble to the proposed rule, these changes are based on 
the Supreme Court's decision in Southeastern Community College v. Davis, 442 
U.S. 397 (1979), and the subsequent circuit court decisions interpreting Davis 
and section 504. See Dopico v. Goldschmidt, 687 F.2d 644 (2d Cir. 1982); 
American Public Transit Association v. Lewis, 655 F.2d 1272 (D.C. Cir. 1981) 
(APTA); see also Rhode Island Handicapped Action Committee v. Rhode Island 
Public Transit Authority, 718 F.2d 490 (1st Cir. 1983). 

These language differences are also supported by the decision of the Supreme 
Court in Alexander v. Choate, 469 U.S. 287 (1985), where the Court held that the 
regulations for federally assisted programs did not require a recipient to 
modify its durational limitation on Medicaid coverage of inpatient hospital care 
for handicapped persons. Clarifying its Davis decision, the Court explained 
that section 504 requires only "reasonable modifications," id. at 300, and 
explicitly noted that "[tlhe regulations implementing section 504 [for 
federally assisted programs] are consistent with the view that reasonable 
adjustments in the nature of the benefit offered must at times be made to assure 
meaningful access." Id. at 301 n.21 (emphasis added). 

Incorporation of these changes, therefore, makes this regulation implementing 
section 504 for federally conducted programs consistent with the Federal 



Government's regulations implementing section 504 for federally assisted 
programs as they have been interpreted by the Supreme Court. Many of these 
federally assisted regulations were issued prior to the interpretations of 
section 504 by the Supreme Court in Davis, by lower courts interpreting Davis, 
and by the Supreme Court in Alexander; therefore their language does not reflect 
the interpretation of section 504 provided by the Supreme Court and by the 
various circuit courts. Of course, these federally assisted regulations must be 
interpreted to reflect the holdings ofthe Federal judiciary. Hence the agencies 
believe that there are no significant differences between this rule for 
federally conducted programs and the Federal Government's interpretation of 
section 504 regulations for federally assisted programs. 

This regulation has been reviewed by the Department of Justice. It is an 
adaptation of a prototype prepared by the Department of Justice under Executive 
Order 12250 (45 FR 72995, 3 CFR, 1980 Comp., p. 298) and distributed to 
Executive agencies. This regulation has also been reviewed by the Equal 
Employment Opportunity Commission under Executive Order 12067 (43 FR 28967, 3 
CFR, 1978 Comp., p. 206). It is not a major rule within the meaning of Executive 
Order 12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127) and, therefore, a 
regulatory impact analysis has not been prepared. This regulation does not 
have an impact on small entities. It is not, therefore, subject to the 
Regulatory Flexibility Act (5 U.S.C. 601-612). 

Section-by-Section Analvsis and Response to Comments 

Section XXX .I01 Purpose. 

Section XXX .I01 states the purpose of the rule, which is to effectuate 
section 119 of the Rehabilitation, Comprehensive Services, and Developmental 
Disabilities Amendments of 1978, which amended section 504 of the 
Rehabilitation Act of 1973 to prohibit discrimination on the basis of 
handicap in programs or activities conducted by Executive agencies or the 
United States Postal Service. 

Section XX .I02 Application. 

The regulation applies to all programs or activities conducted by the 
agencies. Under this section, a federally conducted program or activity is, in 
simple terms, anything a Federal agency does. Aside from employment, there are 
two major categories of federally conducted programs or activities covered by 
this regulation: those involving general public contact as part of ongoing 
agency operations and those directly administered by the agencies for program 
beneficiaries and participants. Activities in the first category include 
communication with the public (telephone contacts, office walk-ins, or 
interviews) and the public's use of the agency's facilities. Activities in the 
second category include programs that provide Federal services or benefits. This 
regulation does not, however, apply to programs or activities conducted outside 
the United States that do not involve individuals with handicaps in the United 
States. 

Section XX ,103 Definitions. 

"Assistant Attorney General." "Assistant Attorney General" refers to the 
Aasistant Attorney General, Civil Rights Division, United States Department of 
Justice. 

"Auxiliary aids." "Auxiliary aids" means services or devices that enable 
persons with impaired sensory, manual, or speaking skills to have an equal 
opportunity to participate in and enjoy the benefits of the agency's programs or 
activities. The definition provides examples of commonly used auxiliary aids. 
Although auxiliary aids are required explicitly only by @ XX .160(a)(l), they 
may also be necessary to meet other requirements of the regulation. 

A commenter suggested that the requirement for auxiliary aids in aspects of 



the agency's program other than those covered by @ XX .160(a)(l) should be 
specifically stated in the regulation. The agency believes that such a statement 
is unnecessary, because the regulation makes the obligation not to discriminate 
clear and thus requires the provision of auxiliary aids whenever they are 
necessary to meet that obligation. A commenter also suggested that "attendant 
services" should be included in the list of examples of auxiliary aids appearing 
in the definition. The agency believes that attendant services are generally 
personal in nature and that they are therefore generally not required. 

"Complete complaint." "Complete complaint" is defined to include all the 
information necessary to enable the agency to investigate the complaint. The 
definition is necessary, because the 180 day period for the agency's 
investigation (see @ XX .170(g)) begins when the agency receives a complete 
complaint. 

"Facility." The definition of "facility" is similar to that in the section 
504 coordination regulation for federally assisted programs (28 CFR 41.3(f)) 

except that the term "rolling stock or other conveyances" has been added and the 
phrase "or interest in such property" has been deleted because the term 
"facility," as used in this regulation, refers to structures and not to 
intangible property rights. It should, however, be noted that the regulation 
applies to all programs and activities conducted by the agency regardless of 
whether the facility in which they are conducted is owned, leased, or used on 
some other basis by the agency. 

"Historic preservation programs," "Historic properties," and "Substantial 
impairment. " These terms are defined in order to aid in the interpretation of @ 
XX .I50 (a)(2) and (b)(2), which relate to accessibility of historic 
preservation programs. 

"Individual with handicaps. " The definition of "individual with 
handicaps" is identical to the definition of " handicapped person" appearing 
in the section 504 coordination regulation for federally assisted programs (28 
CFR 41.31). Although section 103(d) of the Rehabilitation Act Amendments of 
1986 changed the statutory term " handicapped individual" to "individual with 
handicaps, " the legislative history of this amendment indicates that no 
substantive change was intended. Thus, although the term has been changed in 
this regulation to be consistent with the statute as amended, the definition is 
unchanged. In particular, although the term as revised refers to " handicaps" 
in the plural, it does not exclude persons who have only one handicap. 

"Qualified individual with handicaps. " The definition of "qualified 
individual with handicaps" is a revised version of the definition of 
"qualified handicapped person1' appearing in the section 504 coordination 
regulation for federally assisted programs (28 CFR 41.32). 

Paragraph (1) is an adaptation of existing definitions of "qualified 
handicapped person" for purposes of federally assisted preschool, elementary, 

and secondary education programs (see, e.g., 45 CFR 84.3(k)(2)). It provides 
that an individual with handicaps is qualified for preschool, elementary, or 
secondary education programs conducted by the agency if he or she is a member of 
a class of persons otherwise entitled by statute, regulation, or agency policy 
to receive these services from the agency. In other words, an individual with 
handicaps is qualified if, considering all factors other than the 
handicapping condition, he or she is entitled to receive education services 
from the agency. 

Paragraph (2) deviates from existing regulations for federally assisted 
programs because of intervening court decisions. It defines "qualified 
individual with handicaps" with regard to any program other than those covered 
by paragraph (1) under which a person is required to perform services or to 
achieve a level of accomplishment. In such programs a qualified individual 
with handicaps is one who can achieve the purpose of the program without 
modifications in the program that the agency can demonstrate would result in a 



fundamental alteration in its nature. This definition reflects the decision of 
the Supreme Court in Davis. In that case, the Court ruled that a 
hearing-impaired applicant to a nursing school was not a "qualified 
handicapped person" because her hearing impairment would prevent her from 

participating in the clinical training portion of the program. The Court found 
that, if the program were modified so as to enable the respondent to participate 
(by exempting her from the clinical training requirements), "she would not 
receive even a rough equivalent of the training a nursing program normally 
gives." Id. at 410. It also found that "the purpose of [the] program was to 
train persons who could serve the nursing profession in all customary ways," id. 
at 413, and that the respondent would be unable, because of her hearing 
impairment, to perform some functions expected of a registered nurse. It 
therefore concluded that the school was not required by section 504 to make 
such modifications that would result in "a fundamental alteration in the nature 
of the program." Id. at 410. 

We have incorporated the Court's language in the definition of "qualified 
individual with handicaps" in order to make clear that such a person must be 
able to participate in the program offered by the agency. The agency is required 
to make modifications in order to enable an applicant with handicaps to 
participate, but is not required to offer a program of a fundamentally different 
nature. The test is whether, with appropriate modifications, the applicant can 
achieve the purpose of the program offered; not whether the applicant could 
benefit or obtain results from some other program that the agency does not 
offer. Althoughthe revised definition allows exclusion of some individuals with 
handicaps from some programs, it requires that an individual with handicaps 

who is capable of achieving the purpose of the program must be accommodated, 
provided that the modifications do not fundamentally alter the nature of the 
program. 

A commenter argued that this definition of "qualified individual with 
handicaps" was unnecessary, because Davis was an interpretation of the 

definition in paragraph ( 3 ) ,  which requires only that the individual meet "the 
essential eligibility requirements" for participation in the program. The agency 
believes that Davis clarifies the meaning of "essential eligibility 
requirements" with respect to programs, such as the one at issue in that case, 
in which an individual "is required to perform services or to achieve a level of 
accomplishment." In such a program, the Court held in Davis, an individual is 
not qualified if he or she cannot achieve the purpose of the program without 
modifications that would fundamentally alter its nature. The agency believes 
that it is appropriate to reflect this clarification in the regulation. 

This commenter also recommended that the agency adopt the definitions in the 
regulation of the Federal Election Commission, which incorporates a requirement 
for "reasonable accommodation." "Reasonable accommodation," in the context of 
nondiscrimination on the basis of handicap, is a term of art used to refer 

to employers' obligations to employees with handicaps. The agency believes 
that use of that term should be limited to employment. Also, the agency believes 
that the obligation to make appropriate modifications or adjustments to enable 
individuals with handicaps to participate in its programs is made sufficiently 
clear in the substantive provisions of the regulation, so that a reference to it 
in this definition is unnecessary. 

The agency has the burden of demonstrating that a proposed modification would 
constitute a fundamental alteration in the nature of its program or activity. 
Furthermore, in demonstrating that a modification would result in such an 
alternation, the agency must follow the procedures established in @ XX .150(a) 
and @ XX .160(d), which are discussed below, for demonstrating that an action 
would result in undue financial and administrative burdens. That is, the 
decision must be made by the agency head or his or her designee in writing after 
consideration of all resources available for the program or activity and must be 
accompanied by an explanation of the reasons for the decision. If the agency 
head determines that an action would result in a fundamental alteration, the 



agency must consider options that would enable the individual with handicaps 
to achieve the purpose of the program but would not result in such an 
alteration. 

For programs or activities that do not fall under either of the first two 
paragrapha, paragraph (3) adopts the existing definition of "qualified 
handicapped person" with respect to services (28 CFR 41.32(b)) in the 
coordination regulation for programs receiving Federal financial assistance. 
Under this definition, a qualified individual with handicaps is an individual 
with handicaps who meets the essential eligibility requirements for 
participation in the program or activity. 

Paragraph (4) explains that "qualified individual with handicaps" means 
"qualified handicapped person" as that term is defined for purposes of 
employment in the Equal Employment Opportunity Commission's regulation at 29 CFR 
1613.702(f), which is made applicable to this regulation by @ XX .140. Nothing 
in this regulation changes existing regulations applicable to employment. 

"Section 504. " This definition makes clear that, as used in this 
regulation, "section 504" applies only to programs or activities conducted by 
the agency and not to programs or activities to which it provides Federal 
financial assistance. 

Section XX .I10 Self-evaluation. 

The agency shall conduct a self-evaluation of its compliance with section 
504 within one year of the effective date of this regulation. The 

self-evaluation requirement is present in the existing section 504 
coordination regulation for programs or activities receiving Federal financial 
assistance (28 CFR 4:1.5(b)(2)). Experience has demonstrated the self-evaluation 
process to be a valuable means of establishing a working relationship with 
individuals with handicaps that promotes both effective and efficient 
implementation of section 504. 

Section XX .I11 Notice. 

Section XX .I11 requires the agency to disseminate sufficient information to 
employees, applicants, participants, beneficiaries, and other interested persons 
to apprise them of rights and protections afforded by section 504 and this 
regulation. Methods of providing this information include, for example, the 
publication of information in handbooks, manuals, and pamphlets that are 
distributed to the public to describe the agency's programs and activities; the 
display of informative posters in service centers and other public places; or the 
broadcast of information by television or radio. 

One commenter suggested that the agency add "effectively" to modify "to 
apprise" in stating the agency's obligation to inform persons of the 
requirements of this regulation. The agency considers this modification to be 
unnecessary and has not adopted the suggestion. 

Section XX .I30 General prohibitions against discrimination. 

Section XX .I30 is an adaptation of the corresponding section of the section 
504 coordination regulation for programs or activities receiving Federal 
financial assistance (28 CFR 41.51). 

Paragraph (a) restates the nondiscrimination mandate of section 504. The 
remaining paragraphs in @ XX .I30 establish the general principles for analyzing 
whether any particular action of the agency violates this mandate. These 
principles serve as the analytical foundation for the remaining sections of the 
regulation. If the agency violates a provision in any of the subsequent 
sections, it will also violate one of the general prohibitions found in @ XX 
,130. When there is no applicable subsequent provision, the general prohibitions 
stated in this section apply. 



Paragraph (b) prohibits overt denials of equal treatment of individuals with 
handicaps. The agency may not refuse to provide an individual with handicaps 
with an equal opportunity to participate in or benefit from its program simply 
because the person is handicapped. Such blatantly exclusionary practices often 
result fromthe use of irrebuttable presumptions that absolutely exclude certain 
classes of disabled persons (e.g., epileptics, hearing-impaired persons, persons 
with heart ailments) from participation in programs or activities without regard 
to an individual's actual ability to participate. Use of an irrebuttable 
presumption is permissible only when in all cases a physical condition by its 
very nature would prevent an individual from meeting the essential eligibility 
requirements for participation in the activity in question. It would be 
permissible, therefore, to exclude without an individual evaluation all persons 
who are blind in both eyes from eligibility for a license to operate a 
commercial vehicle in interstate commerce; but it may not be permissible to 
automatically disqualify all those who are blind in just one eye. 

In addition, section 504 prohibits more than just the most obvious denials 
of equal treatment. It is not enough to admit persons in wheelchairs to a 
program if the facilities in which the program is conducted are inaccessible. 
Paragraph (b)(l)(iii.), therefore, requires that the opportunity to participate 
or benefit afforded to an individual with handicaps be as effective as that 
afforded to others. The later sections on program accessibility ( @ @  XX .I49 -- 
XX .151) and communications ( @  XX .160) are specific applications of this 
principle. 

Despite the mandate of paragraph (d) that the agency administer its programs 
and activities in the most integrated setting appropriate to the needs of 
qualified individuals with handicaps, paragraph (b)(l)(iv), in conjunction 
with paragraph (d), permits the agency to develop separate or different aids, 
benefits, or services when necessary to provide individuals with handicaps 
with an equal opportunity to participate in or benefit from the agency's 
programs or activities. Paragraph (b)(l)(iv) requires that different or separate 
aids, benefits, or services be provided only when necessary to ensure 
that the aids, benefits, or services are as effective as those provided to 
others. Even when separate or different aids, benefits, or services would be 
more effective, paragraph (b)(2) provides that a qualified individual with 
handicaps still has the right to choose to participate in the program that is 
not designed to accommodate individuals with handicaps. 

Paragraph (b)(l)(v) prohibits the agency from denying a qualified individual 
with handicaps the opportunity to participate as a member of a planning or 
advisory board. 

Paragraph (b)(l)(vi) prohibits the agency from limiting a qualified 
individual with handicaps in the enjoyment of any right, privilege, advantage, 
or opportunity enjoyed by others receiving any aid, benefit, or service. 

Paragraph (b)(3) prohibits the agency from utilizing criteria or methods of 
administration that deny individuals with handicaps access to the agency's 
programs and activities. The phrase "criteria or methods of administration" 
refers to official written agency policies and to the actual practices of the 
agency. This paragraph prohibits both blatantly exclusionary policies or 
practices and nonessential policies and practices that are neutral on their 
face, but deny individuals with handicaps an effective opportunity to 
participate. 

Paragraph (b)(4) specifically applies the prohibition enunciated in @ XX 
.130(b) (3) to the process of selecting sites for construction of new facilities 
or selecting existing facilities to be used by the agency. Paragraph (b) (4) does 
not apply to construction of additional buildings at an existing site. 

Paragraph (b)(5) prohibits the agency, in the selection of procurement 
contractors, from using criteria that subject qualified individuals with 
handicaps to discrimination on the basis of handicap. 



Paragraph (b)(6) prohibits the agency from discriminating against qualified 
individuals with handicaps on the basis of handicap in the granting of 
licenses or certification. A person is a "qualified individual with handicaps" 

with respect to licensing or certification if he or she can meet the essential 
eligibility requirements for receiving the license or certification (see @ XX 
,103). 

In addition, the agency may not establish requirements for the programs or 
activities of licensees or certified entitiesthat subject qualified individuals 
with handicaps to discrimination on the basis of handicap. For example, the 
agency must comply with this requirement when establishing safety standards for 
the operations of licensees. In that case the agency must ensure that standards 
that it promulgates do not discriminate against the employment of qualified 
individuals with handicaps in an impermissible manner. 

Paragraph (b)(6) does not extend section 504 directly to the programs or 
activities of licensees or certified entities themselves. The programs or 
activities of Federal licensees or certified entities are not themselves 
federally conducted programs or activities nor are they programs or activities 
receiving Federal financial assistance merely by virtue of the Federal license 
or certificate. However, as noted above, section 504 may affect the content of 
the rules established by the agency for the operation of the program or activity 
of the licensee or certified entity, and thereby indirectly affect 
limited aspects of their operations. 

Paragraph (c) provides that programs conducted pursuant to Federal statute or 
Executive order that are designed to benefit only individuals with handicaps 
or a given class of individuals with handicaps may be limited to those 
individuals with handicaps. 

Paragraph (d), discussed above, provides that the agency must administer 
programs and activities in the most integrated setting appropriate to the needs 
of qualified individuals with handicaps, i.e., in a setting that enables 
individuals with handicaps to interact with nonhandicapped persons to the 
fullest extent possible. 

Section XX .I40 Employment. 

Section XX ,140 prohibits discrimination on the basis of handicap in 
employment by the agency. Courts have held that section 504, as amended in 
1978, covers the employment practices of Executive agencies. Gardner v. Morris, 
752 F.2d 1271, 1277 (8th Cir. 1985); Smith v. United States Postal Service, 742 
F.2d 257, 259-260 (6th Cir. 1984); Prewitt v. United States Postal Service, 662 
F.2d 292, 302-04 (5th Cir. 1981). Contra McGuiness v. United States Postal 
Service, 744 F.2d 1318, 1320-21 (7th Cir. 1984); Boyd v. United States Postal 
Service, 752 F.2d 410, 413-14 (9th Cir. 1985). 

Courte uniformly have held that, in order to give effect to section 501 of 
the Rehabilitation Act, which covers Federal employment, the administrative 
procedures of section 501 must be followed in processing complaints of 
employment discrimination under section 504. Morgan v. United States Postal 
Service, 798 F.2d 1162, 1164-65 (8th Cir. 1986); Smith, 742 F.2d at 262; 
Prewitt, 662 F.2d at 304. Accordingly, @ XX .I40 (Employment) of this rule 
adopts the definitions, requirements, and procedures of section 501 as 
established in regulations of the Equal Employment Opportunity Commission (EEOC) 
at 29 CFR Part 1613. Responsibility for coordinating enforcement of Federal laws 
prohibiting discrimination in employment is assigned to the EEOC by Executive 
Order 12067 (3 CFR, 1978 Comp., p. 206). Under this authority, the EEOC 
establishes government-wide standards on nondiscrimination in employment on 
the basis of handicap. In addition to this section, @ XX .170(b) specifies 
that the agency will use the existing EEOC procedures to resolve allegations of 
employment discrimination. 



Section XX .I49 Program accessibility: Discrimination prohibited. 

Section XX .I49 states the general nondiscrimination principle underlying 
the program accessibility requirements of @@ XX .I50 and XX .151. 

Section XX .I50 Program accessibility: Existing facilities. 

This regulation adopts the program accessibility concept found in the 
existing section 504 coordination regulation for programs or activities 
receiving Federal fi.nancia1 assistance (28 CFR 41.57), with certain 
modifications. Thus, @ XX .I50 requires that each agency program or activity, 
when viewed in its entirety, be readily accessible to and usable by individuals 
with handicaps. The regulation also makes clear that the agency is not 
required to make each of its existing facilities accessible ( @  XX .150(a)(l)). 
However, @ XX .150, unlike 28 CFR 41.57, places explicit limits on the agency's 
obligation to ensure program accessibility ( @  XX .150(a)(2), (a)(3)). 

Paragraph (a)(2), which establishes a special limitation on the obligation to 
ensure program accessibility in historic preservation programs, is discussed 
below in connection with paragraph (b). 

Paragraph (a)(3) generally codifies recent case law that defines the scope of 
the agency's obligat.ionto ensure program accessibility. This paragraph provides 
that in meeting the program accessibility requirement the agency is not required 
to take any action that would result in a fundamental alteration in the nature 
of its program or activity or in undue financial and administrative burdens. A 
similar limitation is provided in @ XX .160(d). This provision is based on the 
Supreme Court's holding in Southeastern Community College v. Davis, 442 U.S. 397 
(1979), that section 504 does not require program modifications that result in 
a fundamental alteration in the nature of a program, and on the Court's 
statement that section 504 does not require modifications that would result in 
"undue financial and administrative burdens." 442 U.S. at 412. Since Davis, 
circuit courts have applied this limitation on a showing that only one of the 
two "undue burdens" would be created as a result of the modification sought to 
be imposed under section 504. See, e.g, Dopico v. Goldschmidt, 687 F.2d 644 
(2d Cir. 1982); American Public Transit Association v. Lewis, (APTA), 655 F.2d 
1272 (D.C. Cir. 1981). 

Paragraphs (a) (3) and @ XX .160(d) are also supported by the Supreme Court's 
decision in Alexander v. Choate, 469 U.S. 287 (1985). Alexander involved a 
challenge to the State of Tennessee's reduction of inpatient hospital care 
coverage under Medicaid from 20 to 14 days per year. Plaintiffs argued that this 
reduction violated section 504 because it had an adverse impact on 
handicapped persons. The Court assumed without deciding that section 504 
reaches at least some conduct that has an unjustifiable disparate impact on 
handicapped people, but heldthat the reduction was not "the sort of disparate 
impact" discrimination that might be prohibited by section 504 or its 
implementing regulation. Id. at 299. 

Relying on Davis, the Court said that section 504 guarantees qualified 
handicapped persons "meaningful access to the benefits that the grantee 

offers," id. at 301, and that "reasonable adjustments in the nature of the 
benefit being offered must at times be made to assure meaningful access." Id. at 
n.21 (emphasis added). However, section 504 does not require " 'changes,' 
'adjustments,' or 'modifications' to existing programs that would be 
'substantial' * * * or that would constitute 'fundamental alteration[s] in the 
nature of a program. ' " Id. at n. 20 (citations omitted) . Alexander supports the 
position, based on Davis and the earlier, lower court decisions, that in some 
situations, certain accommodations for a handicapped person may so alter an 
agency's program or activity, or entail such extensive costs and administrative 
burdens that the refusal to undertake the accommodations is not discriminatory. 
Thus failure to include such an "undue burdens" provision could lead to judicial 
invalidation of the regulation or reversal of a particular enforcement action 
taken pursuant to the regulation. 



This paragraph, however, does not establish an absolute defense; it does not 
relieve the agency of all obligations to individuals with handicaps. Although 
the agency is not required to take actions that would result in a fundamental 
alteration in the nature of a program or activity or in undue financial and 
administrative burdens, it nevertheless must take any other steps necessary to 
ensure that individuals with handicaps receive the benefits and services of 
the federally conducted program or activity. 

It is our view that compliance with @ XX .150(a) would in most cases not 
result in undue financial and administrative burdens on the agency. In 
determining whether financial and administrative burdens are undue, all agency 
resources available for use in the funding and operation of the conducted 
program or activity should be considered. The burden of proving that compliance 
with @ XX .150(a) would fundamentally alter the nature of a program or activity 
or would result in undue financial and administrative burdens rests with the 
agency. The decision that compliance would result in such alteration or burdens 
must be made by the agency head or his or her designee and must be accompanied 
by a written statement of the reasons for reaching that conclusion. Any person 
who believes that he or she or any specific class of persons has been injured by 
the agency head's decision or failure to make a decision may file a complaint 
under the compliance procedures established in @ XX -170. 

One commenter argued that the decision that an action would result in undue 
burdens should be based on the resources of the agency as a whole. The agency 
believes that its entire budget is an inappropriate touchstone for making 
determinations as to undue financial and administrative burdens. Parts of the 
agency's budget may be earmarked for specific purposes and may simply not be 
available for use inmaking the agency's programs accessible to individuals with 
handicaps. 

Paragraph (b)(l) sets forth a number of means by which program accessibility 
may be achieved, including redesign of equipment, reassignment of services to 
accessible buildings, and provision of aides. In choosing among methods, the 
agency shall give priority consideration to those that will be consistent with 
provision of services in the most integrated setting appropriate to the needs of 
individuals with handicaps. Structural changes in existing facilities are 
required only when there is no other feasible way to make the agency's program 
accessible. (It should be noted that "structural changes" include all physical 
changes to a facility; the term does not refer only to changes to structural 
features, such as removal of or alteration to a load-bearing structural member.) 
The agency may comply with the program accessibility requirement by delivering 
services at alternate accessible sites or making home visits as appropriate. 

Paragraph @ XX .150(a)(2) provides an additional limitation on the obligation 
to ensure program accessibilitythat is applicable only to historic preservation 
programs. In order to avoid possible conflict between the congressional mandates 
to preserve historic properties on the one hand and to eliminate discrimination 
against individuals with handicaps on the other, @ XX .150(a)(2) provides that 
in historic preservation programs the agency is not required to take any action 
that would result in a substantial impairment of significant historic features 
of an historic property. 

Nevertheless, because the primary benefit of an historic preservation program 
is uniquely the experience of the historic property itself, @ XX .150(b)(2) 
requires the agency to give priority to methods of providing program 
accessibility that permit individuals with handicaps to have physical access 
to the historic property. This priority on physical access may also be viewed as 
a specific application of the general requirement that the agency administer 
programs in the most integrated setting appropriate to the needs of qualified 
individuals with handicaps ( @  XX .130(d)). Only when providing physical access 
would result in a substantial impairment of significant historic features, a 
fundamental alteration in the nature of the program, or in undue financial and 
administrative burdens, may the agency adopt alternative methods for providing 
program accessibility that do not ensure physical access. Examples of some 



alternative methods are provided in @ XX .150(b)(2). 

The special limitation on program accessibility set forth in @ XX .150(a) (2) 
is applicable only to programs that have preservation of historic properties as 
a primary purpose (see supra discussion of definition of "historic preservation 
program," @ XX .103). Narrow application of the special limitation is justified 
because of the inherent flexibility of the program accessibility requirement. 
Where historic preservation is not a primary purpose of the program the agency 
is not bound to a particular facility. It can relocate all or part of its 
program to an accessible facility, make home visits, or use other standard 
methods of achieving program accessibility without making structural alterations 
that might impair significant historic features of the historic property. 

Paragraphs (c) and (d) establish time periods for complying with the program 
accessibility requirement. As currently required for federally assisted programs 
by 28 CFR 41.57(b), the agency must make any necessary structural changes in 
facilities as soon as practicable, but in no event later than three years after 
the effective date of this regulation. Where structural modifications are 
required, a transition plan shall be developed within six months of the 
effective date of this regulation. Aside from structural changes, all other 
necessary steps to achieve compliance shall be taken within sixty days. 

Section XX .I51 Program accessibility: New construction and alterations. 

Overlapping coverage exists with respect to new construction and alterations 
under section 504 and the Architectural Barriers Act of 1968, as amended (42 
U.S.C. 4151-4157). Section XX .I51 provides that those building that are 
constructed or altered by, on behalf of, or for the use of the agency shall be 
designed, constructed, or altered to be readily accessible to and usable by 
individuals with handcaps in accordance with 41 CFR 101-19.600 to 101-19.607. 
This standard was promulgated pursuant to the Arcthitectural Barriers Act of 
1968, as amended (42 U.S.C. 4151-4157). We believe that it is appropriate to 
adopt the existing Architectural Barriers Act standard for section 504 
compliance because new and altered buildings subject to this regulation are also 
subject to the Architectural Barriers Act and because adoption of the standard 
will avoid duplicative and possibly inconsistent standards. 

Existing buildings leased by the agency after the effective date of this 
regulation are not required by the regulation to meet accessibility standards 
simply by virtue of being leased. They are subject, however, to the program 
accessibility standard for existing facilities in @ XX .150. To the extent the 
buildings are newly constructed or altered, they must also meet the new 
construction and alteration requirements of @ XX .151. 

Federal practice under section 504 has always treated newly leased 
buildings as subject to the existing facility program accessibility standard. 
Unlike the construction of new buildings where architectural barriers can be 
avoided at little or no cost, the application of new construction standards to 
an existing building being leased raises the same prospect of retrofitting 
buildings as the use of an existing Federal facility, and the agency believes 
the same program accessibility standard should apply to both owned and leased 
existing buildings. 

In Rose v. United States Postal Service, 774 F.2d 1355 (9th Cir. 1985), the 
Ninth Circuit heldthat the Architectural Barriers Act requires accessibility at 
the time of lease. The Rose court did not address the issue of whether section 
504 likewise requires accessibility as a condition of lease, and the case was 

remanded to the District Court for, among other things, consideration of that 
issue. The agency may provide more specific guidance on section 504 
requirements for leased buildings after the litigation is completed. 



Section XX ,160 Communications. 

Section XX .I60 requires the agency to take appropriate steps to ensure 
effective communication with personnel of other Federal entities, applicants, 
participants, and members of the public. These steps shall include procedures 
for determining when auxiliary aids are necessary under @ XX .160(a)(l) to 
afford an individual with handicaps an equal opportunity to participate in, 
and enjoy the benefits of, the agency's program or activity. They shall also 
include an opportunity for individuals with handicaps to request the auxiliary 
aids of their choice. This expressed choice shall be given primary consideration 
by the agency ( @  XX .160(a) (1) (i)). The agency shall honor the choice unless it 
can demonstrate that another effective means of communication exists or that use 
of the means chosen would not be required under @ XX .160(d). That paragraph 
limits the obligation of the agency to ensure effective communication in 
accordance with Davis and the circuit court opinions interpreting it (see supra 
preamble discussion of @ XX .150(a)(3)). Unless not required by @ XX .160(d), 
the agency shall provide auxiliary aids at no cost to the individual with 
handicaps. 

The diecussion of @ XX .150(a), Program accessibility: Existing facilities, 
regarding the determination of undue financial and administrative burdens also 
applies to this section and should be referred to for a complete understanding 
of the agency's obligation to comply with @ XX .160. 

In some circumstances, a notepad and written materials may be sufficient to 
permit effective communication with a hearing-impaired person. In many 
circumstances, however, they may not be, particularly when the information being 
communicated is complex or exchanged for a lengthy period of time (e.g., a 
meeting) or where the hearing-impaired applicant or participant is not skilled 
in spoken or written language. In these cases, a sign language interpreter may 
be appropriate. For vision-impaired persons, effective communication might be 
achieved by several means, including readers and audio recordings. In general, 
the agency intends to inform the public of (1) the communications services it 
offers to afford individuals with handicaps an equal opportunity to 
participate in or benefit from its programs or activities, (2) the opportunity 
to request a particular mode of communication, and (3) the agency's preferences 
regarding auxiliary aids if it can demonstrate that several different modes 
are effective . 

The agency shall ensure effective communication with vision-impaired and 
hearing-impaired persons involved in hearings conducted by the agency. Auxiliary 
aids must be afforded where necessary to ensure effective communication at the 
proceedings. If sign language interpreters are necessary, the agency may require 
that it be given reasonable notice prior to the proceeding of the need for an 
interpreter. Moreover, the agency need for provide individually prescribed 
devices, readers for personal use or study,-or other devices of a personal 
nature ( 8  XX .160(a)(l)(ii)). For example, the agency need not provide 
eyeglasses or hearing aids to applicants or participants in its programs. 
Similarly, the regulation does not require the agency to provide wheelchairs to 
persons with mobility impairments. 

Paragraph (b) requires the agency to provide information to individuals with 
handicaps concerning accessible services, activities, and facilities. 

Paragraph (c) requires the agency to provide signage at inaccessible facilities 
that directs users to locations with information about accessible facilities. 

One commenter recommended that the agency add a paragraph to @ XX .160, 
Communications, requiring the agency to provide handicapped persons with 
information about their rights under section 504. Such a paragraph is 
unnecessary because it would duplicate @ XX .Ill, Notice. 



Section XXX .I70 Compliance procedures. 

Paragraph (a) specifies that paragraphs (c) through (1) of this section 
establish the procedures for processing complaints other than employment 
complaints. Paragraph (b) provides that the agency will process employment 
complaints according to procedures established in existing regulations of the 
EEOC (29 CFR Part 1613) pursuant to section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

Paragraph (c) is amended by each individual agency. It designates the 
official responsible for coordinating implementation of @ XXX .I70 and provides 
an address to which complaints may be sent. 

The agency is required to accept and investigate all complete complaints ( @  
XXX .170(d)). If it determines that it does not have jurisdiction over a 
complaint, it shall promptly notify the complainant and make reasonable efforts 
to refer the complai.nt to the appropriate entity of the Federal Government ( @  
xxx .170(6)). 

One commenter on the compliance procedures suggested that the agency should 
be required to refer a complaint to the appropriate agency when it does not have 
jurisdiction over it. The proposed rule merely required the agency to make 
reasonable efforts to do so. The agency has not adopted this suggestion because 
of several possible circumstances in which the agency might not be able to 
successfully refer a complaint. For example, the agency might receive a 
complaint that no Federal agency would have jurisdiction over or that did not 
contain sufficient information to identify the appropriate agency. 

A commenter suggested that the regulation should include procedures for 
handling complaints that are incomplete. The agency believes that it is not 
necessary to include such detailed procedures in the text of the regulation 
itself. The agency will, of course, develop methods for handling situations for 
which procedures are not spelled out in the regulation. 

Paragraph (f) requires the agency to notify the Architectural and 
Transportation Barriers Compliance Board upon receipt of a complaint alleging 
that a building or facility subject to the Architectural Barriers Act was 
designed, constructed, or altered in a manner that does not provide ready access 
to and use by individuals with handicaps. 

Paragraph (g) requires the agency to provide to the complainant, in writing, 
findings of fact and conclusions of law, the relief granted if noncompliance is 
found, and notice of the right to appeal ( @  XXX .170(g) ) . One appeal within the 
agency shall be provided ( @  XXX .170(i)). The appeal will not be heard by the 
same person who made the initial determination of compliance or noncompliance. 

Paragraph (1) permits the agency to delegate its authority for investigating 
complaints to other Federal agencies. However, the statutory obligation of the 
agency to make a final determination of compliance or noncompliance may not be 
delegated. 

A commenter suggested that the rule should state that the provision of 
complaint resolution procedures does not preclude judicial relief and that a 
complainant is not required to exhaust these administrative remedies before 
bringing an action in court. It is beyond the agency's jurisdiction to specify 
the availability or scope of judicial review of agency actions. That issue is 
for the courts to decide. 

EXECUTIVE OFFICE OF THE PRESIDENT 
List of Subjects in 3 CFR Part 102 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportun.ity, Federal buildings and facilities, Government employees, 



Handicapped, Historic places, Historic preservation. 

Title 3 of the Code of Federal Regulations is amended as follows: 

1. Part 102 is added as set forth at the end of this document. 

PART 102 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE EXECUTIVE OFFICE OF THE PRESIDENT 

Sec . 
102.101 Purpose. 
102.102 Application. 
102.103 Definitions. 
102.104 -- 102.109 [Reserved] 
102.110 Self -evaluat:ion. 
102.111 Notice. 
102.112 -- 102.129 [Reserved] 
102.130 General prohibitions against discrimination. 
102.131 -- 102.139 [Reserved] 
102.140 Employment. 
102.141 -- 102.148 [Reserved] 
102.149 Program accessibility: Discrimination prohibited. 
102.150 Program accessibility: Existing facilities. 
102.151 Program accessibility: New construction and alterations. 
102.152 -- 102.159 [Reserved] 
102.160 Communications. 
102.161 -- 102.169 [;Reserved] 
102.170 Compliance procedures. 
102.171 -- 102.999 [:Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 102 is further amended by adding the following definitions to @ 
102.103 thereof, placing them in alphabetical order among the existing 
definitions of that section: 

@ 102.103 Definitions. 

"Agency" means, for purposes of this regulation only, the following entities 
in the Executive Off ice of the President: the White House Off ice, the Off ice of 
the Vice President, the Office of Management and Budget, the Office of Policy 
Development, the National Security Council, the Office of Science and Technology 
Policy, the Office of the United States Trade Representative, the Council on 
Environmental Quality, the Council of Economic Advisers, the Office of 
Administration, the Office of Federal Procurement Policy, and any committee, 
board, commission, or similar group established in the Executive Office of the 
President. 

"Agency head" or "head of the agency"; as used in @ @  102.150(a)(3), 
102.160(d) and 102.170 (i) and (j), shall be a three-member board which will 
include the Director, Off ice of Administration, the head of the Executive Off ice 
of the President, agency in which the issue needing resolution or decision 
arises and one other agency head selected by the two other board members. In the 
event that an issue needing resolution or decision arises within the Office of 
Administration, one of the board members shall be the Director of the Office of 
Management and Budget. 

3. Part 102 is further amended by revising paragraph (c) in @ 102.170 to read 
as follows: 



e 102.170 Compliance procedures. 

(c) The Director, Facilities Management, Office of Administration, Executive 
Office of the President, shall be responsible for coordinating implementation of 
this section. Complaints may be sent to the Director at the following address: 
Room 486, Old Executive Office Building, 17th and Pennsylvania Ave. NW., 
Washington, DC 20500. 

Gordon Riggle, Director, Office of Administration, Executive Office of the 
President. 

OFFICE OF PERSONNEL MANAGEMENT 
5 CFR Part 723 
List of Subjects in 5 CFR Part 723 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 5 of the Code of Federal Regulations is amended as follows: 

1. Part 723 is added as set forth at the end of this document. 

PART 723 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE OFFICE OF PERSONNEL MANAGEMENT 

Sec . 
723.101 Purpose. 
723.102 Application. 
723.103 Definitions. 
723.104 -- 723.109 [Reserved] 
723.110 Self-evaluation. 
723.111 Notice. 
723.112 -- 723.129 [Reserved] 
723.130 General prohibitions against discrimination. 
723.131 -- 723.139 [Reserved] 
723.140 Employment. 
723.141 -- 723.148 [Reserved] 
723.149 Program accessibility: Discrimination prohibited. 
723.150 Program accessibility: Existing facilities. 
723.151 Program accessibility: New construction and alterations. 
723.152 -- 723.159 [Reserved] 
723.160 Communications. 
723.161 -- 723.169 [Reserved] 
723.170 Compliance procedures. 
723.171 -- 723.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 723 is further amended by revising paragraph (c) in @ 723.170 to read 
as follows: 

@ 723.170 Compliance procedures. 

(c) The Assistant Director for Personnel and EEO shall be responsible for 
coordinating implementation of this section. Complaints may be sent to the 
Assistant Director for Personnel and EEO, Office of Personnel Management, Room 
1479, 1900 E St., NW., Washington, DC 20415. 



Constance Horner, Di.rector. 

MERIT SYSTEMS PROTECTION BOARD 
5 CFR Part 1207 
List of Subjects in 5 CFR Part 1207 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 5 of the Code of Federal Regulations is amended as follows: 

1. Part 1207 is added as set forth at the end of this document. 

PART 1207 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE MERIT SYSTEMS PROTECTION BOARD 

Sec . 
1207.101 Purpose. 
1207.102 Application. 
1207.103 Definitions. 
1207.104 -- 1207.109 [Reserved] 
1207.110 Self-evaluation. 
1207.111 Notice. 
1207.112 -- 1207.129 [Reserved] 
1207.130 General prohibitions against discrimination. 
1207.131 -- 1207.139 [Reserved] 
1207.140 Employment. 
1207.141 -- 1207.148 [Reserved] 
1207.149 Program accessibility: Discrimination prohibited. 
1207.150 Program accessibility: Existing facilities. 
1207.151 Program accessibility: New construction and alterations. 
1207.152 -- 1207.159 [Reserved] 
1207.160 Communications. 
1207.161 -- 1207.169 [Reserved] 
1207.170 Compliance procedures. 
1207.171 -- 1207.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 1207 is further amended by revising paragraph (c) in @ 1207.170 to 
read as follows: 

@ 1207.170 Compliance procedures. 

(c) The Equal Employment Officer shall be responsible for coordinating 
implementation of this section. Complaints may be sent to the Equal Employment 
Office, Merit Systems Protection Board, 1120 Vermont Avenue, NW., Room 908, 
Washington, DC 20419. 

Daniel R. Levinson, Chairman of the Board. 

OFFICE OF THE SPECIAL COUNSEL 
5 CFR Part 1262 
List of Subjects in 5 CFR Part 1262 



Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 5 of the Code of Federal Regulations is amended as follows: 

1. Part 1262 is added as set forth at the end of this document. 

PART 1262 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE OFFICE OF THE SPECIAL COUNSEL 

Sec . 
1262.101 Purpose. 
1262.102 Application. 
1262.103 Definitions. 
1262.104 -- 1262.109 [Reserved] 
1262.110 Self-evaluation. 
1262.111 Notice. 
1262.112 -- 1262.129 [Reserved] 
1262.130 General prohibitions against discrimination. 
1262.131 -- 1262.139 [Reserved] 
1262.140 Employment. 
1262.141 -- 1262.148 [Reserved] 
1262.149 Program accessibility: Discrimination prohibited. 
1262.150 Program accessibility: Existing facilities. 
1262.151 Program accessibility: New construction and alterations. 
1262.152 -- 1262.159 [Reserved] 
1262.160 Communications. 
1262.161 -- 1262.169 [Reserved] 
1262.170 Compliance procedures. 
1262.171 -- 1262.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 1262 is further amended by revising paragraph (c) in @ 1262.170 to 
read as follows: 

@ 1262.170 Compliance procedures. 

(c) The Managing Director for Operations shall be responsible for 
coordinating implementation of this section. Complaints may be sent to the 
Managing Director for Operations, Office of the Special Counsel, 1120 Vermont 
Avenue, Suite 1100, Washington, DC 20005. 

Mary F. Wieeeman, Special Counsel. 

FEDERAL LABOR RELATIONS AUTHORITY 

5 CFR Part 2416 
List of Subjects in 5 CFR Part 2416 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 5 of the Code of Federal Regulations is amended as follows: 

1. Part 2416 is added as set forth at the end of this document. 



PART 2416 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE FEDERAL LABOR RELATIONS AUTHORITY 

Sec . 
2416.101 Purpose. 
2416.102 Application. 
2416.103 Definitions. 
2416.104 -- 2416.109 [Reserved] 
2416.110 Self-evaluation. 
2416.111 Notice. 
2416.112 -- 2416.129 [Reserved] 
2416.130 General prohibitions against discrimination. 
2416.131 -- 2416.139 [Reserved] 
2416.140 Employment. 
2416.141 -- 2416.148 [Reserved] 
2416.149 Program accessibility: Discrimination prohibited. 
2416.150 Program accessibility: Existing facilities. 
2416.151 Program accessibility: New construction and alterations. 
2416.152 -- 2416.159 [Reserved] 
2416.160 Communications. 
2416.161 -- 2416.169 [Reserved] 
2416.170 Compliance procedures. 
2416.171 -- 2416.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 2416 is further amended by revising paragraph (c) in @ 2416.170 to 
read as follows: 

@ 2416.170 Compliance procedures. 

(c) The Deputy for EEO and Affirmative Action shall be responsible for 
coordinating implementation of this section. Complaints may be sent to the 
Deputy for EEO and Affirmative Action, Federal Labor Relations Authority, 500 C 
St. SW., Washington, DC 20424. 

Jacqueline R. Bradley, Executive Director. 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
14 CFR Part 1251 
Liat of Subjects in 14 CFR Part 1251. 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 14 of the Code of Federal Regulations is amended as follows: 

PART 1251 -- NONDISCRIMINATION OF THE BASIS ON HANDICAP 

1. The authority citation for part 1251 is revised to read as follows: 

Authority: 29 U.S.C. 794. 

2. Subpart 1251.5 is added to Part 1251 as set forth at the end of this 
document. 

Subpart 1251.5 -- Enforcement of Nondiscrimination on the Basis of Handicap 
in Programs or Activities Conducted by the National Aeronautics and Space 
Administration 



sec . 
1251.501 ( XXX .101) Purpose. 
1251.502 ( XXX .102) Application. 
1251.503 ( XXX .103) Definitions. 
1251.504 -- 1251.509 ( XXX .104- XXX .109) [Reserved] 
1251.510 ( XXX .110) Self-evaluation. 
1251.511 ( XXX .Ill) Notice. 
1251.512 -- 1251.529 ( XXX .112- XXX .129) [Reserved] 
1251.530 ( XXX .130) General prohibitions against discrimination. 
1251.531 -- 1251.539 ( XXX .131- XXX .139) [Reserved] 
1251.540 ( XXX .140) Employment. 
1251.541 -- 1251.548 ( XXX .141- XXX .148) [Reserved] 
1251.549 ( XXX .149) Program accessibility: Discrimination prohibited. 
1251.550 ( XXX .150) Program accessibility: Existing facilities. 
1251.551 ( XXX .151) Program accessibility: New construction and alterations. 
1251.552 -- 1251.559 ( XXX .152- XXX .159) [Reserved] 
1251.560 ( XXX .160) Communications. 
1251.561 -- 1251.569 ( XXX .161- XXX .169) [Reserved] 
1251.570 ( XXX .170) Compliance procedures. 
1251.571 -- 1251.999 ( XXX .171- XXX ,999) [Reserved] 

3. Part 1251 is further amended by revising paragraph (c) in @ 1251.570 to 
read as follows: 

@ 1251.570 Compliance procedures. 

(c) The Assistant Administrator for Equal Opportunity Programs shall be 
responsible for coordinating implementation of this section. Complaints may be 
sent to the Office of Equal Opportunity Programs, Room 6119, 400 Maryland 
Avenue, SW., Washington, DC 20546 

Dale D. Myers, Deputy Administrator. 

SECURITIES AND EXCHANGE COMMISSION 
17 CFR Part 200 
List of Subjects in 17 CFR Part 200 

Administrative practice and procedure, Blind, Buildings, Civil rights, Equal 
educational opportunity, Equal employment opportunity, Federal buildings and 
facilities, Government employees, Handicapped, Historic places, Historic 
preservation. 

Title 17 of the Code of Federal Regulations is amended as follows: 

PART 200 -- [AMENDED] 
1. The authority citation for Part 200 is revised to read as follows: 

Authority: Secs. 19, 23, 48 Stat. 85, 901, as amended, sec. 20, 49 Stat. 833, 
sec. 319, 53 Stat. 1173, sec. 38, 211, 54 Stat. 841, 855 (15 U.S.C. 775, 78w, 
79t, 77888, 80a-37, 80b-11), unless otherwise noted. Subpart L is also issued 
under 29 U.S.C. 794. 

2. Subpart L is added to Part 200 as set forth at the end of this document. 

Subpart L -- Enforcement of Nondiscrimination on the Basis of Handicap in 
Programs or Activities Conducted by the Securities and Exchange Commission 



200.601 ( XXX .101) Purpose. 
200.602 ( XXX .102) Application. 
200.603 ( XXX .103) Definitions. 
200.604-200.609 ( XXX .104- XXX .109) [Reserved] 
200.610 ( XXX ,110) Self-evaluation. 
200.611 ( XXX .Ill) Notice. 
200.612 200.629 ( XXX .112- XXX .129) [Reserved] 
200.630 ( XXX .130) General prohibitions against discrimination. 
200.631-200-639 ( XXX .131- XXX .139) [Reserved] 
200.640 ( XXX .140) Employment. 
200.641-200.648 ( XXX .141- XXX ,148) [Reserved] 
200.649 ( XXX .149) Program accessibility: Discrimination prohibited. 
200.650 ( XXX .150) Program accessibility: Existing facilities. 
200.651 ( XXX .151) Program accessibility: New construction and alterations. 
200.652-200.659 ( XXX .152- XXX .159) [Reserved] 
200.660 ( XXX .160) Communications. 
200.661-200.669 ( XXX .161- XXX .169) [Reserved] 
200.670 ( XXX .170) Compliance procedures. 
200.671-200.699 ( XXX .171- XXX .199) [Reserved] 

3. Subpart L is further amended by revising paragraph (c) in @ 200.670 to 
read as follows: 

e 200.670 Compliance procedures. 

(c) The Equal Employment Opportunity Manager shall be responsible for 
coordinating implementation of this section. Complaints may be sent to the EEO 
Manager, 450 Fifth Street NW., Washington, DC 20549. 

George G. Kundahl, Executive Director. 

OVERSEAS PRIVATE INVESTMENT CORPORATION 
22 CFR Part 711 
List of Subjects in 22 CFR Part 711 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 22 of the Code of Federal Regulations is amended as follows: 

1. Part 711 is added as set forth at the end of this document. 

PART 7 11 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE OVERSEAS PRIVATE INVESTMENT CORPORATION 

Sec . 
711.101 Purpose. 
711.102 Application. 
711.103 Definitions. 
711.104 -- 711.109 [Reserved] 
711.110 Self-evaluation. 
711.111 Notice. 
711.112 -- 711.129 [Reserved] 
711.130 General prohibitions against discrimination. 
711.131 -- 711.139 [Reserved] 
711.140 Employment. 
711.141 -- 711.148 [Reserved] 
711.149 Program accessibility: Discrimination prohibited. 
711.150 Program accessibility: Existing facilities. 



711.151 Program accessibility: New construction and alterations. 
711.152 -- 711.159 [Reserved] 
711.160 Communciations. 
711.161 -- 711.169 [Reserved] 
711.170 Compliance procedures. 
711.171 -- 711.999 ['Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 711 is further amended by revising paragraph (c) in @ 711.170 to read 
as follows: 

@ 711.170 Compliance procedures. 

(c) The Director of Personnel shall be responsible for coordinating 
implementation of this section. Complaints may be sent to Overseas Private 
Investment Corporation, 1615 M Street, NW., Washington, DC 20527, Attention: 
Director of Personnel. 

Richard K. Childress, Vice President for Personnel and Administration. 

AFRICAN DEVELOPMENT FOUNDATION 
22 CFR Part 1510 
List of Subjects in 22 CFR Part 1510 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 22 of the Code of Federal Regulations is amended as follows: 

1. Part 1510 is added as set forth at the end of this document. 

PART 1510 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE AFRICAN DEVELOPMENT FOUNDATION 

Sec . 
1510.101 Purpose. 
1510.102 Application. 
1510.103 Definitions. 
1510.104 -- 1510.109 [Reserved] 
1510.110 Self-evaluation. 
1510.111 Notice. 
1510.112 -- 1510.129 [Reserved] 
1510.130 General prohibitions against discrimination. 
1510.131 -- 1510.139 [Reserved] 
1510.140 Employment. 
1510.141 -- 1510.148 [Reserved] 
1510.149 Program accessibility: Discrimination prohibited. 
1510.150 Program accessibility: Existing facilities. 
1510.151 Program accessibility: New construction and alterations. 
1510.152 -- 1510.159 [Reserved] 
1510.160 Communications. 
1510.161 -- 1510.169 [Reserved] 
1510.170 Compliance procedures. 
1510.171 -- 1510.999 [Reserved] 

Authority: 29 U . S . C .  794. 



2. Part 1510 is further amended by revising paragraph (c) in @ 1510.170 to 
read as follows: 

e 1510.170 Compliance procedures. 

(c) The Personnel Officer, Office of Administration and Finance, shall be 
responsible for coordinating implementation of this section. Complaints may be 
sent to Personnel Officer, Office of Administration and Finance, African 
Development Foundation, 1625 Massachusetts Avenue, NW., Suite 600, Washington, 
DC, 20036. 

Leonard H. Robinson, Jr., President, African Development Foundation. 

NATIONAL LABOR RELATIONS BOARD 
29 CFR Part 100 
List of Subjects in 29 CFR Part 100 

Blind, Buildings, Civil rights, Employment, Equal educational opportunity, 
Equal employment opportunity, Federal buildings and facilities, Government 
employeea, Handicapped, Historic places, Historic preservation. 

Part 100 of Title 29 of the Code of Federal Regulations is amended as 
follows: 

PART 100 -- ADMINISTRATIVE REGULATIONS 
1. The part heading is revised to read as set forth above. 

2. The authority citation for Part 100 is revised to read as follows: 

Authority: Sec. 6 of the National Labor Relations Act, as amended, 29 U.S.C. 
141, 146. 

Subpart A is also issued under U.S.C. 7301, 18 U.S.C. 201 et seq., E.O. 
11222, 5 CFR 735.104. 

Subpart B is also issued under 5 U.S.C. 201 et seq., 18 U.S.C. 202. 

Subpart C is also issued under 18 U.S.C. 202, E.O. 11222, 5 CFR 735.104. 

Subpart F is also issued under 29 U.S.C. 794. 

3. Subparts A, B, C, and D headings are removed. 

@@ 100.735-1 through 100.735-6 and @@ 100.735-11 through 100.735-22 
[Redesignated as @@ 100.101 through 100.106 and @@ 100.111 through 100.1221 

4. Sections 100.735-1 through 100.735-6 and @@ 100.735-11 through 100.735-22 
are redesignated @@ 100.101 through 100.106 and @ @  100.111 through 100.122 
respectively and designated Subpart A. The heading for Subpart A is added to 
read "Subpart A -- Employee Responsibilities and Conduct". 
@@ 100.735-31 through 100.735-34 and @@ 100.735-36 through 100.735-39 
[Redesignated as @@ 100.201 through 100.204 and @@ 100.206 through 100.209) 

5. Sections 100.735-31 through 100.735-34 and @@ 100.735-36 through 
100.735-39 are redesignated @@ 100.201 through 100.204 and @ @  100.206 through 
100.209 respectively and designated Subpart B. The heading for Subpart B is 
added to read "Subpart B -- Employee Statements of Employment and Financial 
Interest". 



@@ 100.735-41 through 100.735-47 [Redesignated as @@ 100.301 through 100.3071 

6. Sections 100.735-41 through 100.735-47 are redesignated @ @  100.301 through 
100.307 respectively and designated Subpart C. The heading for Subpart C is 
added to read "Subpart C -- Special Government Employee Conduct and 
Responsibility". 

7. Subparts D and E are added and reserved. 

Subpart D -- Employee Personal Property Loss Claims [Reserved] 
Subpart E -- Claims Under the Federal Tort Claims Act [Reserved] 
8. Subpart F is added as set forth at the end of this document. 

Subpart F -- Enforcement of Nondiscrimination on the Basis of Handicap in 
Programs or Activities Conducted by the National Labor Relations Board 

Sec . 
100.601 ( XX .101) Purpose. 
100.602 ( XX .102) Application. 
100.603 ( XX .103) Definitions. 
100.604-100.609 ( XX .104- XX .129) [Reserved] 
100.610 ( XX .110) Self-evaluation. 
100.611 ( XX .Ill) Notice. 
100.612-100.629 ( XX .112- XX .129) [Reserved] 
100.630 ( XX .130) General prohibitions against discrimination. 
100.631-100.639 ( XX .131- XX .139) [Reserved] 
100.640 ( XX .140) Employment. 
100.641-100.648 ( XX .141- XX .148) [Reserved] 
100.649 ( XX ,149) Program accessibility: Discrimination prohibited. 
100.650 ( XX .150) Program accessibility: Existing facilities. 
100.650 ( XX .151) Program accessibility: New construction and alterations. 
100.652.100.654 ( XX .152- XX .159) [Reserved] 
100.660 ( XX .160) Communications. 
100.661-100.669 ( XX ,161- XX .169) [Reserved] 
100.670 ( XX .170) Compliance procedures. 
100.671-100.699 ( XX .171- XX .999) [Reserved] 

9. Part 100 is further amended by revising paragraph (c) in @ 100.670 to read 
as follows: 

@ 100.670 Compliance procedures. 

(c) The Director of Administration shall be responsible for coordinating 
implementation of this section. Complaints may be sent to Director of 
Administration, National Labor Relations Board, 171 Pennsylvania Avenue NW., 
Washington, DC 20570. 

John C. Truesdale, Executive Secretary. 

NATIONAL ARCHIVES AND RECORDS ADMINISTRATION 
36 CFR Part 1208 
List of Subjects in 36 CFR Part 1208. 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 



Title 36 of the Code of Federal Regulations is amended as follows: 

1. Part 1208 is added as set forth at the end of this document. 

PART 1208 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

Sec . 
1208.101 Purpose. 
1208.102 Application. 
1208.103 Definitions. 
1208.104 -- 1208.109 [Reserved] 
1208.110 Self-evaluation. 
1208.111 Notice. 
1208.112 -- 1208.129 [Reserved] 
1208.130 General prohibitions against discrimination. 
1208.131 -- 1208.139 [Reserved] 
1208.140 Employment. 
1208.141 -- 1208.148 [Reserved] 
1208.149 Program accessibility: Discrimination prohibited. 
1208.150 Program accessibility: Existing facilities. 
1208.151 Program accessibility: New construction and alterations. 
1208.152 -- 1208.159 [Reserved] 
1208.160 Communications. 
1208.161 -- 1208.169 [Reserved] 
1208.170 Compliance procedures. 
1208.171 -- 1208.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 1208 is further amended by revising paragraph (c) in @ 1208.170 to 
read as follows: 

1208.170 Compliance procedures. 

(c) The Assistant Archivist for Management and Administration shall be 
responsible for coordinating implementation of this section. Compliants may be 
sent to National Archives and Records Administration (NA), Washington, DC 20408. 

Claudine J. Weiher, Acting Archivist. 

VETERANS ADMINISTRATION 
38 CFR Part 15 
List of Subjects in 38 CFR Part 15 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 38 of the Code of Federal Regulations is amended as follows: 

1. Part 15 is added as set forth at the end of this document. 

PART 15 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE VETERANS ADMINISTRATION 

Sec . 
15.101 Purpose. 
15.102 Application. 



15.103 Definitions. 
15.104 -- 15.109 [Reserved] 
15.110 Self-evaluation. 
15.111 Notice. 
15.112 -- 15.129 [Reserved] 
15.130 General prohibitions against discrimination. 
15.131 -- 15.139 [Reserved] 
15.140 Employment. 
15.141 -- 15.148 [Reserved] 
15.149 Program accessibility: Discrimination prohibited. 
15.150 Program accessibility: Existing facilities. 
15.151 Program accessibility: New construction and alterations. 
15.152 -- 15.159 [Reserved] 
15.160 Communications. 
15.161 -- 15.169 [Reserved] 
15.170 Compliance procedures. 
15.171 -- 15.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 15 is further amended by revising paragraph (c) in @ 15.170 to read 
as follows: 

@ 15.170 Compliance procedures. 

(c) The Director, Office of Equal Opportunity, shall be responsible for 
coordinating implementation of this section. Complaints may be sent to the 
Administrator of Veterans Affairs or the Director, Office of Equal Opportunity, 
at the following address: Veterans Administration, 810 Vermont Avenue NW., 
Washington, DC 20420. 

Thomas K. Turnage, Administrator of Veterans Affairs. 

FEDERAL EMERGENCY MANAGEMENT AGENCY 

44 CFR Part 16 
List of Subjects in 44 CFR Part 16 

Blind, Buildings, Civil rights, Equal educational opportunity, Equal 
employment opportunity, Federal buildings and facilities, Government employees, 
Handicapped, Historic places, Historic preservation. 

Title 44 of the Code of Federal Regulations is amended as follows: 

1. Part 16 is added as set forth at the end of this document. 

PART 16 -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY THE FEDERAL EMERGENCY MANAGEMENT AGENCY 

Sec. 
16.101 Purpose. 
16.102 Application. 
16.103 Definitions. 
16.104 -- 16.109 [Reserved] 
16.110 Self-evaluation. 
16.111 Notice. 
16.112 -- 16.129 [Reserved] 
16.130 General prohibitions against discrimination. 
16.131 -- 16.139 [Reserved] 
16.140 Employment. 



16.141 -- 16.148 [Reserved] 
16.149 Program accessibility: Discrimination prohibited. 
16.150 Program accessibility: Existing facilities. 
16.151 Program accessibility: New construction and alterations. 
16.152 -- 16.159 [Reserved] 
16.160 Communications. 
16.161 -- 16.169 [Reserved] 
16.170 Compliance procedures. 
16.171 -- 16.999 [Reserved] 

Authority: 29 U.S.C. 794. 

2. Part 16 is further amended by revising paragraph (c) in @ 16.170 to read 
as follows: 

@ 16.170 Compliance procedures. 

(c) The Director of Personnel shall be responsible for coordinating 
implementation of this section. Complaints may be sent to Director of Personnel, 
Room 810, Federal Eme.rgency Management Agency, 500 C Street, SW., Washington, DC 
20472. 

Dated: April 25, 1988. 

Julius W. Becton, Jr., Director. 

Text of the Common Rule 

The text of the common rule as adopted by the agencies in this document 
appears below. 

PART -- ENFORCEMENT OF NONDISCRIMINATION ON THE BASIS OF HANDICAP IN 
PROGRAMS OR ACTIVITIES CONDUCTED BY 

Sec . 
XX -101 Purpose. 
XX .I02 Application. 
XX .I03 Definitions. 
XX .104- XX .lo9 [Reserved] 
XX .I10 Self-evaluati-on. 
XX ,111 Notice. 
XX .112- XX .I29 [Reserved] 
XX .I30 General prohibitions against discrimination. 
XX .131- XX ,139 [Reserved] 
XX .I40 Employment. 
XX .141- XX .I48 [Reserved] 
XX .I49 Program accessibility: Discrimination prohibited. 
XX .I50 Program accessibility: Existing facilities. 
XX .I51 Program accessibility: New construction and alterations. 
XX .152- XX .I59 [Reserved] 
XX .I60 Communications. 
XX .161- XX .I69 [Reserved] 
XX ,170 Compliance procedures. 
XX .171- XX .999 [Reserved] 

Authority: 29 U.S.C. 794. 



@ XX .lo1 Purpose. 

The purpose of th.is regulation is to effectuate section 119 of the 
Rehabilitation, Comprehensive Services, and Developmental Disabilities 
Amendments of 1978, which amended section 504 of the Rehabilitation Act of 
1973 to prohibit discrimination on the basis of handicap in programs or 
activities conducted by Executive agencies or the United States Postal Service. 

@ XX .lo2 Application. 

This regulation ( @ @  XX .101- XX .170) applies to all programs or activities 
conducted by the agency, except for programs or activities conducted outside the 
United States that do not involve individuals with handicaps in the United 
States. 

@ XX .I03 Definitions. 

For purposes of this regulation, the term -- 
"Assistant Attorney General" means the Assistant Attorney General, Civil 

Rights Division, United States Department of Justice. 

"Auxiliary aids" means services or devices that enable persons with impaired 
sensory, manual, or speaking skills to have an equal opportunity to participate 
in, and enjoy the benefits of, programs or activities conducted by the agency. 
For example, auxiliary aids useful for persons with impaired vision include 
readers, Brailled materials, audio recordings, and other similar services and 
devices. Auxiliary aids useful for persons with impaired hearing include 
telephone handset amplifiers, telephones compatible with hearing aids, 
telecommunication devices for deaf persons (TDD's), interpreters, notetakers, 
written materials, and other similar services and devices. 

"Complete complaint" means a written statement that contains the 
complainant's name and address and describes the agency's alleged discriminatory 
action in sufficient detail to inform the agency of the nature and date of the 
alleged violation of section 504. It shall be signed by the complainant or by 
someone authorized to do so on his or her behalf. Complaints filed on behalf of 
classes or third parties shall describe or identify (by name, if possible) the 
alleged victims of discrimination. 

"Facility" means all or any portion of buildings, structures, equipment, 
roads, walks, parking lots, rolling stock or other conveyances, or other real or 
personal property. 

"Historic preservation programs" means programs conducted by the agency that 
have preservation of historic properties as a primary purpose. 

"Historic properties1' means those properties that are listed or eligible for 
listing in the National Register of Historic Places or properties designated as 
historic under a statute of the appropriate State or local government body. 

"Individual with handicaps" means any person who has a physical or mental 
impairment that substantially limits one or more major life activities, has a 
record of such an impairment, or is regarded as having such an impairment. 

As used in this definition, the phrase: 

(1) "Physical or mental impairment" includes -- 
(i) Any physiological disorder or condition, cosmetic disfigurement, or 

anatomical loss affecting one or more of the following body systems: 
Neurological; musculoskeletal; special sense organs; respiratory, including 
speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 



(ii) Any mental or psychological disorder, such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. The term "physical or mental impairment" includes, but is not 
limited to, such diseases and conditions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional 
illness, and drug addiction and alcoholism. 

(2) "Major life activities" includes functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

(3) "Has a record of such an impairment" means has a history of, or has been 
misclassified as having, a mental or physical impairment that substantially 
limits one or more major life activities. 

(4) "Is regarded as having an impairment" means -- 
(i) Has a physical or mental impairment that does not substantially limit 

major life activities but is treated by the agency as constituting such a 
limit at ion; 

(ii) Has a physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others toward such impairment; 
or 

(iii) Has none of the impairments defined in paragraph (1) of this definition 
but is treated by the agency as having such an impairment. 

"Qualified individual with handicaps" means -- 
(1) With respect to preschool, elementary, or secondary education services 

provided by the agency, an individual with handicaps who is a member of a 
claes of persons otherwise entitled by statute, regulation, or agency policy to 
receive education services from the agency; 

(2) With respect to any other agency program or activity under which a person 
is required to perform services or to achieve a level of accomplishment, an 
individual with handicaps who meets the essential eligibility requirements and 
who can achieve the purpose of the program or activity without modifications in 
the program or activity that the agency can demonstrate would result in a 
fundamental alteration in its nature; 

(3) With respect to any other program or activity, an individual with 
handicaps who meets the essential eligibility requirements for participation 
in, or receipt of benefits from, that program or activity; and 

(4) "Qualified handicapped person" as that term is defined for purposes of 
employment in 29 CFR 1613.702 (f) , which is made applicable to this regulation by 
@ XX .140. 

"Section 504" means section 504 of the Rehabilitation Act of 1973 (Pub. 
L. 93-112, 87 Stat. 394 (29 U.S.C. 794) ) ,  as amended by the Rehabilitation 
Act Amendments of 1974 (Pub. L. 93-516, 88 Stat. 1617); the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amendments of 1978 
(Pub. L. 95-602, 92 Stat. 2955); and the Rehabilitation Act Amendments of 1986 
(Pub. L. 99-506, 100 Stat. 1810). As used in this regulation, section 504 
applies only to programs or activities conducted by Executive agencies and not 
to federally assisted programs. 

"Substantial impairment" means a significant loss of the integrity of 
finished materials, design quality, or special character resulting from a 
permanent alteration. 



@e XX .I04 -- XX .I09 [Reserved] 
e XX .I10 Self-evaluation. 
(a) The agency shall, by September 6, 1989, evaluate its current policies and 

practices, and the effects thereof, that do not or may not meet the requirements 
of this regulation and, to the extent modification of any such policies and 
practices is required, the agency shall proceed to make the necessary 
modifications. 

(b) The agency shall provide an opportunity to interested persons, including 
individuals with handicaps or organizations representing individuals with 
handicaps, to participate in the self-evaluation process by submitting 
comments (both oral and written). 

(c) The agency shall, for at least three years following completion of the 
self-evaluation, maintain on file and make available for public inspection: 

(1) A description of areas examined and any problems identified; and 

(2) A description of any modifications made. 

e xx . iii Notice. 
The agency shall make available to employees, applicants, participants, 

beneficiaries, and other interested persons such information regarding the 
provisions of this regulation and its applicability to the programs or 
activities conducted by the agency, and make such information available to them 
in such manner as the head of the agency finds necessary to apprise such persons 
of the protections against discrimination assured them by section 504 and this 
regulation. 

@@ XX .I12 -- XX "129 [Reserved] 

@ XX .I30 General prohibitions against discrimination. 

(a) No qualified individual with handicaps shall, on the basis of 
handicap, be excluded from participation in, be denied the benefits of, or 
otherwise be subjectedto discrimination under any program or activity conducted 
by the agency. 

(b)(l) The agency, in providing any aid, benefit, or service, may not, 
directly or through contractual, licensing, or other arrangements, on the basis 
of handicap -- 

(i) Deny a qualified individual with handicaps the opportunity to 
participate in or benefit from the aid, benefit, or service; 

(ii) Afford a qualified individual with handicaps an opportunity to 
participate in or benefit from the aid, benefit, or service that is not equal to 
that afforded others; 

(iii) Provide a qualified individual with handicaps with an aid, benefit, 
or service that is not as effective in affording equal opportunity to obtain the 
same result, to gain the same benefit, or to reach the same level of achievement 
as that provided to others; 

(iv) Provide different or separate aid, benefits, or services to individuals 
with handicaps or to any class of individuals with handicaps than is 
provided to others unless such action is necessary to provide qualified 
individuals with handicaps with aid, benefits, or services that are as 
effective aa those provided to others; 



(v) Deny a qualified individual with handicaps the opportunity to 
participate as a member of planning or advisory boards; 

(vi) Otherwise limit a qualified individual with handicaps in the enjoyment 
of any right, privilege, advantage, or opportunity enjoyed by others receiving 
the aid, benefit, or service. 

(2) The agency may not deny a qualified individual with handicaps the 
opportunity to participate in programs or activities that are not separate or 
different, despite the existence of permissibly separate or different programs 
or activities. 

(3) The agency may not, directly or through contractual or other 
arrangements, utilize criteria or methods of administration the purpose or 
effect of which would -- 

(i) Subject qualified individuals with handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair accomplishment of the objectives of a 
program or activity with respect to individuals with handicaps. 

( 4 )  The agency may not, in determining the site or location of a facility, 
make selections the purpose or effect of which would -- 

(i) Exclude individuals with handicaps from, deny them the benefits of, or 
otherwise subject them to discrimination under any program or activity conducted 
by the agency; or 

(ii) Defeat or substantially impair the accomplishment of the objectives of 
a 
program or activity with respect to individuals with handicaps. 

( 5 )  The agency, in the selection of procurement contractors, may not use 
criteria that subject qualified individuals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a licensing or certification program in a 
manner that subjects qualified individuals with handicaps to discrimination on 
the basis of handicap, nor may the agency establish requirements for the 
programs or activities of licensees or certified entities that subject qualified 
individuals with handicaps to discrimination on the basis of handicap. 
However, the programs or activities of entities that are licensed or certified 
by the agency are not, themselves, covered by this regulation. 

( c )  The exclusion of nonhandicapped persons from the benefits of a program 
limited by Federal statute or Executive order to individuals with handicaps or 
the exclusion of a specific class of individuals with handicaps from a program 
limited by Federal statute or Executive order to a different class of 
individuals with handicaps is not prohibited by this regulation. 

(d) The agency shall administer programs and activities in the most 
integrated setting appropriate to the needs of qualified individuals with 
handicaps. 

@@ XX . I 3 1  -- XX . I 3 9  [Reserved] 

@ XX . I 4 0  Employment. 

No qualified individual with handicaps shall, on the basis of handicap, 
be subject to discrimination in employment under any program or activity 
conducted by the agency. The definitions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), as established 
by the Equal Employment Opportunity Commission in 29 CFR Part 1613, shall apply 



to employment in federally conducted programs or activities. 

e xx .I41 -- XX .I48 [Reserved] 
e XX .I49 Program accessibility: Discrimination prohibited. 
Except as otherwise provided in @ XX .150, no qualified individual with 

handicaps shall, because the agency's facilities are inaccessible to or 
unusable by individuals with handicaps, be denied the benefits of, be excluded 
from participation in, or otherwise be subjected to discrimination under any 
program or activity conducted by the agency. 

@ XX .I50 Program accessibility: Existing facilities. 

(a) General. The agency shall operate each program or activity so that the 
program or activity, when viewed in its entirety, is readily accessible to and 
usable by individuals with handicaps. This paragraph does not -- 

(1) Necessarily require the agency to make each of its existing facilities 
accessible to and usable by individuals with handicaps; 

(2) In the case of historic preservation programs, require the agency to take 
any action that would result in a substantial impairment of significant historic 
features of an historic property; or 

(3) Require the agency to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a program or activity or in 
undue financial and administrative burdens. In those circumstances where 
agency personnel believe that the proposed action would fundamentally alter the 
program or activity or would result in undue financial and administrative 
burdens, the agency has the burden of proving that compliance with @ XXX .150(a) 
would result in such alteration or burdens. The decision that compliance would 
result in such alteration or burdens must be made by the agency head or his or 
her designee after considering all agency resources available for use in the 
funding and operation of the conducted program or activity, and must be 
accompanied by a written statement of the reasons for reaching that conclusion. 
If an action would result in such an alteration or such burdens, the agency 
shall take any other action that would not result in such an alteration or such 
burdens but would nevertheless ensure that individuals with handicaps receive 
the benefits and services of the program or activity. 

(b) Methods -- (1) General. The agency may comply with the requirements of 
this section through such means as redesign of equipment, reassignment of 
services to accessible buildings, assignment of aides to beneficiaries, home 
visits, delivery of services at alternate accessible sites, alteration of 
existing facilities and construction of new facilities, use of accessible 
rolling stock, or any other methods that result in making its programs or 
activities readily accessible to and usable by individuals with handicaps. The 
agency is not required to make structural changes in existing facilities where 
other methods are effective in achieving compliance with this section. The 
agency, in making alterations to existing buildings, shall meet accessibility 
requirements to the extent compelled by the Architectural Barriers Act of 1968, 
as amended (42 U.S.C. 4151-4157), and any regulations implementing it. In 
choosing among available methods for meeting the requirements of this section, 
the agency shall give priority to those methods that offer programs and 
activities to qualified individuals with handicaps in the most integrated 
setting appropriate. 

(2) Historic preservation programs. In meeting the requirements of @ XXX 
.150(a) in historic preservation programs, the agency shall give priority to 
methods that provide physical access to individuals with handicaps. In cases 
where a physical alteration to an historic property is not required because of 



@ XXX .150(a) (2) or (3), alternative methods of achieving program accessibility 
include -- 

(i) Using audio-visual materials and devices to depict those portions of an 
historic property that cannot otherwise be made accessible; 

(ii) Assigning persons to guide individuals with handicaps into or through 
portions of historic properties that cannot otherwise be made accessible; or 

(iii) Adopting other innovative methods. 

(c) Time period for compliance. The agency shall comply with the obligations 
established under this section by November 7, 1988, except that where structural 
changes in facilities are undertaken, such changes shall be made by September 6, 
1991, but in any event as expeditiously as possible. 

(d) Transition plan. In the event that structural changes to facilities will 
be undertaken to achieve program accessibility, the agency shall develop, by 
March 6, 1989, a transition plan setting forth the steps necessary to complete 
such changes. The agency shall provide an opportunity to interested persons, 
including individuals with handicaps or organizations representing 
individuals with handicaps, to participate in the development of the 
transition plan by submitting comments (both oral and written). A copy of the 
transition plan shall be made available for public inspection. The plan shall, 
at a minimum -- 

(1) Identify physical obstacles in the agency's facilities that limit the 
accessibility of its programs or activities to individuals with handicaps; 

(2) Describe in detail the methods that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking the steps necessary to achieve compliance 
with this section and, if the time period of the transition plan is longer than 
one year, identify steps that will be taken during each year of the transition 
period; and 

(4) Indicate the official responsible for implementation of the plan. 

@ XXX .I51 Program accessibility: New construction and alterations. 

Each building or part of a building that is constructed or altered by, on 
behalf of, or for the use of the agency shall be designed, constructed, or 
altered so as to be readily accessible to and usable by individuals with 
handicaps. The definitions, requirements, and standards of the Architectural 

Barriers Act (42 U.S.C. 4151-4157), as established in 41 CFR 101-19.600 to 
101-19.607, apply to buildings covered by this section. 

@@ XXX .I52 -- XXX .I59 [Reserved] 
@ XXX .I60 Communications. 

(a) The agency shall take appropriate steps to ensure effective communication 
with applicants, participants, personnel of other Federal entities, and members 
of the public. 

(1) The agency shall furnish appropriate auxiliary aids where necessary to 
afford an individual with handicaps an equal opportunity to participate in, 
and enjoy the benefits of, a program or activity conducted by the agency. 

(i) In determining what type of auxiliary aid is necessary, the agency shall 
give primary consideration to the requests of the individual with handicaps. 

(ii) The agency need not provide individually prescribed devices, readers for 



personal use or study, or other devices of a personal nature. 

(2) Where the agency communicates with applicants and beneficiaries by 
telephone, telecommunication devices for deaf persons (TDD's) or equally 
effective telecommunication systems shall be used to communicate with persons 
with impaired hearing. 

(b) The agency shall ensure that interested persons, including persons with 
impaired vision or hearing, can obtain information as to the existence and 
location of accessible services, activities, and facilities. 

(c) The agency shall provide signage at a primary entrance to each of its 
inaccessible facilities, directing users to a location at which they can obtain 
information about accessible facilities. The international symbol for 
accessibility shall be used at each primary entrance of an accessible facility. 

(d) This section does not require the agency to take any action that it can 
demonstrate would result in a fundamental alteration in the nature of a program 
or activity or in undue financial and administrative burdens. In those 
circumstances where agency personnel believe that the proposed action would 
fundamentally alter the program or activity or would result in undue financial 
and administrative burdens, the agency has the burden of provingthat compliance 
with @ XXX .I60 would result in such alteration or burdens. The decision that 
compliance would result in such alteration or burdens must be made by the agency 
head or his or her designee after considering all agency resources available for 
use in the funding and operation of the conducted program or activity and must 
be accompanied by a written statement of the reasons for reaching that 
conclusion. If an action required to comply with this section would result in 
such an alteration or such burdens, the agency shall take any other action that 
would not result in such an alteration or such burdens but would nevertheless 
ensure that, to the maximum extent possible, individuals with handicaps 
receive the benefits and services of the program or activity. 

@@ XXX .I61 -- XXX .I69 [Reserved] 
@ XXX .I70 Compliance procedures. 

(a) Except as provided in paragraph (b) of this section, this section applies 
to all allegations of discrimination on the basis of handicap in programs and 
activities conducted by the agency. 

(b) The agency shall process complaints alleging violations of section 504 
with respect to employment according to the procedures established by the Equal 
Employment Opportunity Commission in 29 CFR Part 1613 pursuant to section 501 of 
the Rehabilitation Act of 1973 (29 U.S.C. 791). 

(c) The head of the agency shall designate an official to be responsible for 
coordinating implementation of this section. 

(d) The agency shall accept and investigate all complete complaints for which 
it has jurisdiction. All complete complaints must be filed within 180 days of 
the alleged act of discrimination. The agency may extend this time period for 
good cause. 

(e) If the agency receives a complaint over which it does not have 
jurisdiction, it shall promptly notify the complainant and shall make reasonable 
efforts to refer the complaint to the appropriate Government entity. 

(f) The agency shall notify the Architectural and Transportation Barriers 
Compliance Board upon receipt of any complaint alleging that a building or 
facility that is subject to the Architectural Barriers Act of 1968, as amended 
(42 U.S.C. 4151-4157), is not readily accessible to and usable by individuals 
with handicaps. 



(g) Within 180 days of the receipt of a complete complaint for which it has 
jurisdiction, the agency shall notify the complainant of the results of the 
investigation in a letter containing -- 

(1) Findings of fact and conclusions of law; 

(2) A description of a remedy for each violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and conclusions of law or remedies must 
be filed by the complainant within 90 days of receipt from the agency of the 
letter required by @ XXX .170(g). The agency may extend this time for good 
cause. 

(i) Timely appeals shall be accepted and processed by the head of the agency. 

(j) The head of the agency shall notify the complainant of the results of the 
appeal within 60 days of the receipt of the request. If the head of the agency 
determines that additional information is needed fromthe complainant, he or she 
shall have 60 days from the date of receipt of the additional information to 
make his or her determination on the appeal. 

(k) The time limits cited in paragraphs (g) and (j) of this section may be 
extended with the permission of the Assistant Attorney General. 

(1) The agency may delegate its authority for conducting complaint 
investigations to other Federal agencies, except that the authority for making 
the final determination may not be delegated to another agency. 

@@ XXX .I71 -- XXX .999 [Reserved] 
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OPINION: [*717] DECISION and ORDER 

FINDINGS OF FACT 

JOHN T. CURTIN, UNITED STATES DISTRICT JUDGE 

I. Background 

Evidence in this non-jury case is now closed. The parties have submitted 
proposed findings of fact and conclusions of law, and the court has considered 
summation. The following constitutes the court's findings of fact and 
conclusions of law. 

Plaintiff Louise K. Nolley, a former inmate at the Erie County Holding Center 
("ECHC"), has brought this suit against the ECHC and various administrators of 
the facility alleging that their treatment of her during her confinements in 
1988, 1989, and 1989190 violated her constitutional and statutory rights. Ms. 
Nolley was confined at the ECHC on three separate occasions: 



(1) June 14, 1988, through November 9, 1988 ("1988 confinement"); 

(2) February 15, 1989, through May 31, 1989 (" 1989 confinement"); 

(3) December 18, 1989, through February 13, 1990 (" 1989190 confinement"). 

Prior to her first incarceration, [**2] Ms. Nolley tested positive for the 
human immuno-deficiency virus ("HIV+ "), the virus associated with Acquired 
Immune Deficiency Syndrome ("AIDS"). This fact was known by the ECHC's Medical 
Department throughout Nolley's three confinements. Based on this information, 
defendants placed on Ms. Nolley's inmate records, medical records, and 
transportation documents a red sticker to indicate to those who came in contact 
with her that she was infected with a contagious disease. 

Defendants also chose to segregate Ms. Nolley from the general population 
because of her HIV status. She was placed in an area of the Holding Center known 
as Female Delta Medical Pod ("Female Delta"). Female Delta is a pod for female 
inmates who are mentally disturbed, suicidal, or dangerous to themselves. Ms. 
Nolley was also deprived of access to the ECHC's law library and, for most of 
her three confinements, to the ECHC's regularly scheduled Catholic services. 
Other inmates housed in Female Delta were, at the same time, permitted to attend 
religious services and the law library. 

Four defendants remain in the case: Erie County, Sheriff Thomas Higgins, 
Superintendent John Dray, and Nurse Jane O'Malley. Sheriff [**3] Higgins is 
the policy-making official responsible for the operation of the ECHC and the 
Erie County Sheriff's Department. John Dray is the acting Superintendent of the 
ECHC. He is responsible for promulgating policies for the Holding Center and 
supervising its day- to-day operations. Jane O'Malley is the Nursing 
Supervisor/Administrator at the ECHC. A fifth defendant, Willie Brown, has been 
dropped from the case. 

Plaintiff Nolley seeks damages and injunctive relief. She alleges that ECHC's 
policy of placing red stickers on various documents and other items violated 
article 27-F of New York State's Public Health Law, N.Y. Pub. Health Law @ 2780 
et seq. (McKinney 1991 Supp.), State Commission of Correction regulations 
adopted in accordance with that law, and her constitutional right to privacy. 
Plaintiff also argues that her segregation in Female Delta violated her state 
rights under article 27-F and her constitutional rights of privacy, due process, 
and equal protection. Further, Ms. Nolley alleges that the conditions [*718] 
of her confinement violated her Eighth Amendment rights. She also brings 
constitutional claims for ECHC's denial of access to the law library and 
religious services. [**4] Finally, Ms. Nolley argues that defendants 
discriminated against her in violation of the Rehabilitation Act, 29 U.S. C. @ 
794. 



11. HIV and AIDS 

Dr. Ross Hewitt was called by plaintiff as an expert in the diagnosis and 
treatment of AIDS and research regarding HIV and AIDS. Defendants accepted his 
qualifications by also using Dr. Hewitt as their expert. Dr. Hewitt has been 
Director of AIDS Services at the Erie County Medical Center ("ECHC") since 1988. 

Dr. Hewitt testified that AIDS is a syndrome characterized by complications 
indicative of an underlying immune deficiency. The viral agent identified with 
AIDS is known as HIV. It was identified in late 1983 and was confirmed in 1984. 
The virus invades the T4 cell, which is a key cell in the human body's immune 
system. Over time, the number and function of these cells decline as the virus 
progresses. Serious complications can occur when an infected individual's T-cell 
count drops below 200. The most common complications are: pneumocystis pneumonia 
(non-contagious but potentially fatal), chronic viral infections, bacterial 
infections, tuberculosis ("TB"), meningitis, lymphoma, and kaposi sarcoma. 
Technically, an HIV+ person is not [**5] diagnosed or described as having 
AIDS until she is experiencing one or more of these complications. 

Louise Nolley's T-cell count never dropped below 300 during her three 
confinements at the ECHC. Nor did Ms. Nolley develop the complications that 
would lead her to being diagnosed as having AIDS. Nurse O'Malley was aware that 
HIV+ inmates are only at risk in the general population when their T-cell count 
drops below 200. She could have obtained Nolley's T-cell count from Dr. Hewitt 
at any time during Nolley's confinements but did not do so. 

An infected person may be HIV+ for as long as ten years before developing the 
full-blown complications of AIDS. Even persons with AIDS generally do not 
require hospitalization unless some acute complication of AIDS develops. 
Unfortunately, there is no known cure for the disease. 

There are only five known ways of transmitting the HIV virus: (1) sharing 
needles with an infected person; (2) having intimate sexual contact with an 
infected person; (3) carrying a developing fetus or breast-feeding a newborn; 
(4) receiving a transfusion of tainted blood or blood products; and (5) in rare 
circumstances, by blood-to-blood contact initiated through percutaneous [**6] 
cuts. AIDS cannot be transmitted by books, casual contact, being present in the 
same room as an infected person, toilet seats, door knobs, air conditioning, 
coughing, sneezing, urine, feces, sputum, nasal secretions, saliva, sweat, 
tears, or vomit. It certainly cannot be transmitted by attending church with an 
infected person or by sharing books with him or her. 

Sometime in the fall of 1986 or 1987, Dr. Hewitt gave a presentation on AIDS 
at ECHC to some of the administrative staff of the facility. This presentation 
was attended by O'Malley and Dray. During that presentation, Dr. Hewitt 



explained the five known means of transmitting HIV and AIDS, and presented an 
overview of the disease which consisted of the same information provided in his 
trial testimony. This testimony is consistent with the findings of the National 
Center for Disease Control ("CDC"). The knowledge concerning the transmission of 
HIV and AIDS has not changed since the time of his presentation. 

Defendant O'Malley knew of the CDC's findings about the transmission of HIV 
in 1986 and 1987 and discussed these findings with Dray and with Deputy Judith 
Lips. Dray received publications about the transmission of HIV, which [**7] 
he made available to his staff. Sheriff Higgins also sent a memo to Dray in late 
1987, which emphasized that AIDS could not be spread by casual contact. That 
memo contained a 1987 publication of the U.S. Department of [*719] Justice 
entitled "AIDS and the Law Enforcement Officer: Concerns and Policy Responses." 
This publication was also received by O'Malley. As a result, both defendants 
Dray and O'Malley knew by 1987 that AIDS could not be transmitted by casual 
contact. Nevertheless, Dray, in his testimony, said that he did not believe the 
information he had received about the limited way in which HIV could be 
transmitted. n l  He believed that HIV could be transmitted through saliva, tears, 
spit, mucus, urine and feces, by casual contact, by plaintiff using the 
typewriter in the law library, and even by coming into contact with plaintiffs 
personal items but not plaintiff. 

n l  The following exchange between the court and Mr. Dray is very telling in 
this regard: 

Court: Well now, you are familiar with the material, you've gone over the 
material that we've discussed here in court about the way--the limited way in 
which this virus can be transmitted? 

Dray: I am aware as anybody can be. And reading it. 

Court: But in listening to your testimony, at least that I had the understanding 
that you believe in spite of that, that you are still suspicious that there may 
be some untoward incident, and that the facility could be liable? 

Dray: I am, your Honor. I am, and I've begun watching it closely for five or six 
years, and just recently a poor dentist is accused of giving his 
clients--infecting them with HIV. We were-- 

Court: Well, I mean, the--the prisoners in the general population are not doing 
dental work and/or [do] not have similar tools? 

Dray: Right, but we have no control over them sharing a plate, sharing a meal, 
drinking out of the same cups. 



[Court:] But see you just--have you read the material about that, and we had a 
doctor here that told us that the disease cannot be transmitted that way? 

Dray: I read it, I've heard it. 

Court: So that as I understand it, what you're telling me, is that you're 
substituting your laymen's [sic] judgment for that of the best medical 
information you can get, is that right? 

Dray: I hate to admit that, but I guess I am. 

Dray, Oct. 16, 1990 at 110-11. 

Dr. Hewitt testified that a drug known as AZT, which first became available 
in September, 1987, is used to combat HIV. AZT works by slowing down the process 
of HIV replication. It is necessary to take AZT every four hours because, by 
then, it is effectively gone from the bloodstream. Missing an entire day's dose 
of AZT can lead to uncontrollable replication of the virus, which could have 
long-term, serious consequences for an HIV+ person. 

After his one presentation to ECHC administrators in 1986 or 1987, the 
defendants did not again solicit Dr. Hewitt's assistance, even though he was 
available to train ECHC staff. Therefore, the only training of staff at ECHC 
about AIDS was in-service training provided by Deputy Lips for newly hired 
employees. 

111. Universal Precautions 

Since 1987, the CDC has recommended that universal precautions replace a 
policy of special precautions in dealing with HIV+ inmates. Universal 
precautions are a system of infection-control that assumes that you cannot 
identify all persons who are potential carriers of blood-borne diseases. Staff 
are urged to take appropriate precautions with all inmates, rather than inmates 
identified as HIV+, to prevent [**9] blood-to-blood contact. The 
population in the ECHC facility changes frequently, and it is impossible for the 
staff to know which inmates are infected with HIV. Nurse O'Malley admitted that 
at any given time, in addition to the inmates identified as being HIV+, there 
are inmates in the general population who are HIV+ or have AIDS. Thus, ECHC's 
policy of using special precautions with inmates known to be HIV+ is less 
effective than universal precautions in protecting staff from potential 
infection by HIV+ inmates because it fails to cover inmates in the general 
population who may be HIV+ or have AIDS. 



Other correctional facilities have for some time practiced a system of 
universal precautions. Since December, 1988, for example, the New York State 
Department of Correctional Services ("DOCS") has followed the policy of 
universal precautions in New 'I?ork State correctional facilities. DOCS stopped 
isolating HIV+ inmates from the general population in 1987. Defendant O'Malley 
recommended to defendant Dray that the ECHC follow universal [*720] 
precautions. n2 

n2 As of today, ECHC has i.nstituted some training for staff in the use of 
universal precautions. 

During Louise Nolley's three confinements, she was subject to a written ECHC 
policy and procedure, promulgated as a general order by Sheriff Higgins, known 
as the "red sticker alert." See 'JFrial Exhs. 1-4. This alert was developed by 
defendants O'Malley and Dray in 1986. Tr. Exh. 1. It was reissued in revised 
form on November 25, 1987. Tr. Exh. 4. This revised order is still in effect 
today. 

The purpose of the red sticker alert is to ensure the safety of staff by 
identifying inmates known to be or suspected of suffering from contagious or 
infectious diseases. 

The use of the RED STICKER will alert the Clerks, SearchIChange Area Deputy, 
Housing Area Deputy, Medical Department, Transportation Division and other 
personnel who might come in contact with the [contagious] inmate, to exercise 
additional precautions. 

Tr. Exh. 4 at 2. A red sticker was affixed on intake to plaintiff's paperwork, 
clothing bag, court papers, cell card, and other items. It was even affixed to 
plaintiff's cash record index card, which was seen by civilian personnel 
assigned to handle the personal property of plaintiff--her wallet, belt, change, 
keys, etc.--but who never came [**I 11 in physical contact with Ms. Nolley. 
Thus, the red sticker was seen by dozens of persons, many of whom may never have 
had any close contact with plaintiff. 

The red sticker policy was not always in effect. It was developed in 1986 
"when AIDS became the epidemic that was terrorizing everybody in the business, 
that we had to get and sit down and [write] policy and procedure." Dray, Oct. 
16, 1990, at 19. See also Higgins, Oct. 17, 1990, at 115-16. Prior to the red 
sticker policy, ECHC simply isolated inmates with infectious diseases. The 



deputies would be told that a particular inmate was isolated and precautions 
should be taken, but they would not be told what disease the inmate was 
carrying. 

On its face, the red sticker does not identify any particular disease and is 
used whenever an inmate is suspected or known to be carrying an infectious or 
contagious disease, including HIV + , AIDS, TB, hepatitis, chicken pox, measles, 
or syphilis. See Tr. Exh. 4. In practice, however, plaintiff argues that the red 
dot revealed to staff and other persons who saw it that Louise Nolley was HIV+ 
or had AIDS. This is a central contention in the case and must be carefully 
evaluated. 

There is no [**I21 question that the red sticker policy was developed, not 
in response to contagious diseases in general, but specifically in response to 
the hysteria over HIV and AIDS. Sheriff Higgins, when testifying about the 
development of the general order requiring red stickers, stated: 

Higgins: But when this came out -- when the AIDS came out and the fear and the 
excitement and suspicions and -- of all the officers both in the holding center 
and in the street and everybody that is handling these people, we had to address 
this specifically. 

Coleman: So it's fair to say, sir, that although these orders speak generally of 
contagious diseases, the principle [sic] focus of this was AIDS, right? 

Higgins: I would say that's a fair evaluation. 

Coleman: It's fair to say also that it was understood as such by your staff, 
isn't it? 

Higgins: Yes, ma'am. 

Higgins, Oct. 17, 1990, at 116. See also Dray, Oct. 16, 1990 at 19; O'Malley, 
Oct. 15, 1990, at 35-36. 

It also appears that staff people and others who saw the red dot either knew 
or strongly suspected that Ms. Nolley was HIV+. Ms. Nolley testified that an 
inmate trustee named Leroy who worked in the clothing room, after seeing the red 
dot, asked [**I31 her if she had AIDS or something contagious. Nolley, Aug. 
21, 1990, at 47. On a trip to court in Cheektowaga a matron named Vi saw the red 
dot and told Nolley that meant she had AIDS. When [*721] Nolley complained 
of this statement to the judge, on her next visit the matron informed Nolley's 
transporting officer, Deputy Lonnie Williams, that Nolley had AIDS. Plaintiff 
testified that Deputy Williams told plaintiff's cousin, Layna Williams, that 
plaintiff had AIDS. Deputy Williams denied this. Nevertheless, Nolley testified, 
Layna Williams subsequently asked plaintiff if she was okay. Id. at 48-51. 



Deputy Williams later admitted, with respect to a different red-dotted inmate he 
was transporting, that he, pressed Undersheriff Payne to confirm whether that 
inmate had AIDS. He did so because he was fearful of AIDS. Williams, Oct. 16, 
1990 at 146-48. On yet another occasion, plaintiff was being transported with 
another inmate who asked her for a cigarette. One of the transporting deputies 
denied the inmate's request, stating that plaintiff had AIDS. Nolley, Aug. 21, 
1990 at 53-59, 144. 

Plaintiff has made a compelling case that the red stickers placed on her 
documents and other items revealed her [**I41 HIV status to non-medical ECHC 
staff and others. This falls short of proving that a red dot reveals to every 
person who sees it that a particular inmate is HIV+. Indeed, plaintiff cannot 
deny that many non-HIV inmates were red-dotted. This fact, however, may not be 
critical for this case. Based on all the evidence, the court finds that the red 
stickers placed on Ms. Nolley's items disclosed to non-medical ECHC staff and 
others that Ms. Nolley was HIW +. 
V. Segregation 

During each of the confinements at issue in this case, plaintiff was 
segregated from the general inmate population in the five-cell ward known as 
Female Delta. Three of the cells in the ward are used principally for 
confinement and observation of inmates who are suicidal or who have demonstrated 
severe psychiatric problems or mental illness. The other two cells are used for 
inmates with infectious or contagious diseases who, in the judgment of the 
medical department, do not require solitary isolation. Inmates with highly 
infectious airborne diseases such as TB, chicken pox, or measles are also 
segregated from the general population, but in single cells in a different part 
of the jail than Female Delta. All [**I51 five inmates in Female Delta eat 
together and share a lounge/television area and shower facilities. They have 
frequent contact with each other. Their movements are monitored from a control 
area adjacent to the pod. 

Louise Nolley was assigned to Female Delta upon intake during each of her 
three confinements and remained there for the duration of her stays. The 
decision to segregate her from the general population was made by the medical 
department. This decision was made solely on the basis of her HIV status. Once 
plaintiff was so assigned, her segregation was never reviewed by the medical 
department nor by any other administrator at the ECHC. It was automatically 
renewed during Ms. Nolley's 1989 and 1989190 confinements. Plaintiff was never 
afforded an opportunity to contest her segregation. Other administrative or 
disciplinary segregation decisions are appealable. Dray, Oct. 17, 1990, at 9; 
Lips, Oct. 15, 1990, at 161. See also Tr. Exhs. 20, 21 (inmate handbooks). 

The decision to segregate HIV+ inmates is made pursuant to General Order 
87-14, Tr. Exh. 4, promulgated by Sheriff Higgins in revised form on November 



25, 1987, and still in effect today. This same order was discussed [**I61 
above as the "red sticker alert." Sheriff Higgins drafted General Order 87-14 on 
the recommendations of a staff committee which included Nurse O'Malley. Before 
recommending segregation, O'Malley spoke wi.th Dr. Maddi, the ECHC Chief 
Physician at that time, who recommended that inmates suspected or known to be 
HIV+ be isolated from the general population. When the 1986 version of this 
order was issued, the ECHC had only one or two known AIDS cases but had already 
begun isolating such inmates on the recommendation of Dr. Pietrak, who was Dr. 
Maddi's predecessor. For some time, the ECHC had a practice of isolating inmates 
known or suspected of having other infectious or contagious diseases such as TB, 
hepatitis, herpes, syphilis, measles, and chicken pox. 

[*722] General Order 87-14, to the extent it calls for automatic 
segregation of HIV+ inmates, cannot be reconciled with ECHC Medical Policy and 
Procedure HCM 23.00.00, issued in December, 1989, which states: 

Housing decisions, in the Erie County Holding Center, will not be made solely 
on the basis of the protected individual's HIV status. Special housing decisions 
can be made, however, for medical reasons or for the safety and security 
[**I3 of the facility and the persons therein, in the same manner as any 
inmate housed in general population. 

Tr. Exh. 305 at 3 (emphasis in original). HCM 23.00.00 does allow for 
segregation of HIV+ inmates, but only after a determination that "the medical 
condition of the protected individual is 'at risk' in general population housing 
or if medical needs or treatment indicate" or "if a protected individual is 
behaviorally disruptive and making threatening statements/gestures due to his 
[or her] HIV status . . . ." Tr. Exh. 305 at 3. n3 None of these findings was 
made in Louise Nolley's case. 

n3 HCM 23.00.00 was developed by Deputy Lips with the approval of defendant 
Dray, and after consultation with the New York State Commission of Correction's 
("CoC") attorney. See Tr. Exhs. 17H, 17F; Lips, Oct. 15, 1990, at 132-37; Dray, 
Oct. 16, 1990, at 77. 

Defendants have offered several reasons to support their isolation policy for 
HIV+ inmates. The first reason ECHC isolates HIV+ inmates is to protect the 
non-HIV general [**I81 inmate population from the possibility of exposure to 
the virus. This purpose is undercut by ECHC's policy of housing HIV+ inmates 
with non-HIV inmates in Female Delta. In the court's view, it would appear that 
the prospects for accidental transmission of HIV to non-HIV inmates are greater 
in Female Delta than in the general population, given the volatility of the 



inmates housed there. See infra (discussing conditions in Female Delta). Louise 
Nolley testified to instances where an inmate with whom she was housed tried to 
commit suicide by cutting herself with her dentures. ECHC staff subsequently 
asked Ms. Nolley to take the inmate's dentures from her should she contemplate 
another attempt at suicide. Ms. Nolley also was approached by a Female Delta 
inmate to engage in homosexual activity. n4 

n4 The court is not expressing the opinion that transmission of the HIV virus 
was likely to occur as a result of these instances. The court merely notes them 
to indicate that blood-to-blood contacts between inmates may have been more 
likely to occur in Female Delta than in the general population. 

Defendants also argue that Louise Nolley was isolated to protect her from 
contracting opportunistic viruses from the general inmate population. The court 
finds this argument unsupported by the record for two reasons. First, if 
defendants' purpose was to protect Ms. Nolley, the decision to house her in 
close proximity with inmates known to carry communicable diseases was peculiar 
indeed. Second, the court heard expert testimony that an HIV+ inmate is not at 
risk until their T-cell count drops to a level below 200. Louise Nolley's T-cell 
count never dropped below 300--a safe level--during any of her three 
confinements. Nurse O'Malley was aware of these facts, yet never inquired as to 
Ms. Nolley's T-cell count to determine if she, in fact, would be at risk in the 
general population. In other words, there was never a finding pursuant to HCM 
23.00.00 that "the medical condition of the protected individual was 'at risk' 
in general population housing or [that] medical needs or treatment indicate[dIw 
segregation for Ms. Nolley . 

Finally, defendants argue that HIV+ inmates are isolated because of their 
concern that inmates might react violently to the presence of such an inmate in 
their [**20] midst. Defendant Dray admitted that this was merely a concern; 
he testified that there had never been such an incident at ECHC. He knew of no 
such incidents in other correctional facilities. The court finds that this 
concern, even if valid and not wholly speculative, does not support ECHC's 
practice of automatically isolating HIV+ inmates. Since, according to 
defendants' theory, it is the other inmates' knowledge of an HIV+ inmate in 
their midst that would trigger a violent response, if an inmate is [*723] 
not known to be HIV+ by the general population, there would be no risk of 
violence. Defendants admit that there are HIV+ inmates in the general population 
that neither ECHC nor the general population inmates know about. There is no 
difference in terms of security between this type of inmate and an inmate known 
by ECHC but unknown by the general population to be HIV+. 



The court also finds that defendants' alleged concern with violence is 
undercut by the fact that Ms. Nolley was intentionally housed with inmates known 
to be psychologically unstable and often violent, although Mr. Dray testified 
that those housed in Female Delta were only violent toward themselves. Inmates 
known to [**21] be violent toward others are isolated completely, he stated. 

Plaintiff argues that the ECHC, by segregating Louise Nolley in Female Delta, 
revealed to staff and other inmates that plaintiff was HIV+ or had AIDS. There 
is little question that Female Delta was known by staff and at least some of the 
ECHC inmate population to house HIV+ inmates. One inmate, for example, testified 
that several sheriff's deputies told her that Louise Nolley had AIDS. It is also 
clear that ECHC inmates going to sick call in the Medical Department must pass 
by Female Delta. They can see into the unit and communicate with inmates housed 
there. These factors might lead all those who passed Female Delta to assume that 
each inmate therein had AIDS. This assumption would be wrong because Female 
Delta also housed non-HIV inmates, but it would not be significantly off the 
mark given the small number of inmates confined there. Thus, although the court 
finds that segregation in Female Delta did not conclusively reveal plaintiff's 
HIV status to ECHC inmates, it did strongly suggest to these persons that she 
was HIV+. The question whether Ms. Nolley's isolation in Female Delta revealed 
her HIV status to ECHC staff [**22] will be discussed more fully below. See 
infra @ II(A). 

VI. Conditions of Confinement 

Plaintiff also complains that her confinements amounted to cruel and unusual 
punishment. As noted, plaintiff was segregated for the duration of each of her 
confinements in the Female Del.ta Medical Pod. Medical treatment was not provided 
in Female Delta, however, but only in the Medical Department. Plaintiff 
testified that at times she did not get her medicine, especially her AZT, or 
received it late. 

The overall conditions in Female Delta were extremely stressful. Three of the 
five cells in the unit were used to confine inmates who were suicidal or who 
demonstrated severe psychiatric problems. Louise Nolley was under constant 
pressure from these inmates. As plaintiff testified, "it was a lot of pressure. 
It was hectic and it was crazy. It was depressing." Nolley, Aug. 21, 1990, at 
59-60. 

People were attempting to commit suicide. It was just never quiet. Somebody 
was always crying or trying to hurt theirselves [sic] and they didn't shut their 
doors, you know, they couldn't lock in their rooms because the officers had to 
be able to get right into their cells if anything happened, so they were 
[**23] always running around, even at night when I could lock in they could 
come out of their cells and be running around and asking for cigarettes and 
trying to kill theirself [sic], and officers always had to come up there to 



rescue one of them and it would take a while. It was a mental ward. 

Id. at 59-60. 

During her 1988 and 1989 confinements, plaintiff was housed with an inmate 
who was accused of murdering her four children. This inmate attempted suicide on 
a number of occasions, including at least one instance where she used her 
dentures to attempt to cut her wrists. After that, sheriff's deputies asked 
plaintiff to take her dentures away from her if she spoke of suicide. The inmate 
frequently described the murder of her children in gruesome detail, even while 
plaintiff was eating. Often the staff asked the plaintiff to give her medicine, 
to take spoons away from her (which she attempted to swallow), or to do 
[*724] other things which plaintiff claims the staff was afraid to do. 

During her 1989 confinement, plaintiff was housed with another inmate who was 
accused of murdering her child. This inmate also spoke frequently about the 
murder. Plaintiff testified that staff asked her to give this [**24] inmate 
medication too. In the 1989 anti 1989190 confinements, plaintiff was housed with 
an inmate accused of helping her boyfriend commit murder. This inmate also spoke 
graphically of her crime. Another inmate housed with plaintiff was homosexual 
and approached plaintiff for sex on several occasions. Still another inmate 
repeatedly ate out of the garbage. Plaintiff had to get her out of the garbage 
and place it outside the door where she could not get to it. 

Defendant Dray was fully aware of the distressing conditions in Female Delta. 
He acknowledged that inmates should not be subjected to such behavior. 

VII. Law Library and Religious Services 

Throughout her 1988 and 1989 confinements, plaintiff was not permitted direct 
access to the ECHC law library, despite her repeated requests. The library is 
available to female general population inmates once each week on Friday 
mornings. During her 1989190 confinement, plaintiff was allowed in the law 
library on four occasions after she requested to use a typewriter, but was 
required to wear plastic gloves while typing and was not permitted to touch the 
law library's books. In June, 1988, plaintiff sent a letter to defendant Dray 
asking [**25] for use of the law library. Dray sent an official to explain to 
plaintiff that she would not be allowed to go the law library but could request 
the staff librarians to copy specific cases to be delivered to her in Female 
Delta. Plaintiff was also denied face-to-face contact with inmate law clerks. 
Although plaintiff was able to correspond with inmate clerks and staff 
librarians, the process of being forced to request specific materials without 
being able to conduct general research caused undue delay. Many times the 
materia 
she needed would not be delivered because the librarians did not 

understand what she wanted. Other non-HIV inmates who were housed in Female 



Delta, even those with red stickers, were permitted to use the law library on 
the same basis as those in the general population. 

During her 1988 and 1989 and most of her 1989190 confinements, plaintiff was 
not permitted to attend Catholic mass with inmates from the general population, 
even though she identified herself as a Catholic and frequently asked for 
permission to attend. She was f'lnally granted permission to attend communal 
services during the last weeks of her 1989-90 confinement. The Catholic chaplain 
was permitted [**26] to meet with plaintiff in Female Delta during each of 
her confinements to distribute communion and hear her confessions, albeit not in 
a private place. He testified, however, that it was also very important for a 
Catholic to attend church. Other inmates from Female Delta were permitted to 
attend mass. 

During her confinements, plaintiff was not permitted access to the general 
library maintained at the ECHC. Instead of being permitted to borrow any book 
from the library, plaintiff was brought books which were tom, outdated, and 
marked with an "X" on the cover. After she was finished with them, the books 
were thrown away. 

ECHC policy and procedure HCM 10.09.01, effective December 10, 1987, provides 
that the decision to deny an inmate housed in Female Delta access to the law 
library or other ECHC programs is to be made by the Medical Department. Tr. Exh. 
25. HCM 23.00.00, adopted in December, 1989, states unequivocally that: 

No inmate housed in the Erie County Holding Center will be denied access to 
programs based solely on HIV status. Protected individuals will have access to 
programs in the same manner as the general population except as required by the 
individual's medical condition [**27] or for the protection of the safety and 
security of the inmate or facility. 

Tr. Exh. 305 at 3. Dray testified that he discussed plaintiff's access to 
programs with defendant O'Malley, and claimed that [*725] she made the 
decision to deny plaintiff access to ECHC programs. O'Malley denied this. It was 
her opinion that plaintiff did not pose a medical threat to anyone at ECHC. 
Sheriff Higgins testified that it was not his intention to deny HIV+ inmates 
access to the law library or church services. 

The court finds that the decision to deny plaintiff access to the law library 
and other ECHC programs was the result of an ad hoc policy implemented by 
defendant Dray. Dray testified that the fact plaintiff was isolated in Female 
Delta, to his mind, meant that she could not go to programs with the general 
population. He said that he denied plaintiff access to the law library and other 
facilities based solely on the fact that plaintiff was HIV+. ECHC policy and 
procedures were not followed in plaintiff's case. 



VIII. Rehabilitation Act 

Plaintiff contends that she was denied access to services and activities at 
the holding center in violation of the Rehabilitation Act, 29 U. S. C. @ 794. 
Defendants [**28] have admitted that in the years 1988, 1989, and 1990, the 
County of Erie received approximately $ 779,060.00 in federal funds for the 
detention of federal prisoners at the ECHC. 

DISCUSSION 

I. THE RED STICKER POLIClY 

A. Article 27-F of the Public Health Law and CoC Regulations 

Plaintiff complains that by placing red stickers on Louise Nolley's intake 
card, cash record index card, clothing bag, court papers, cell card, and other 
items, defendants violated article 27-F of New York State's Public Health Law, 
N.Y. Pub. Health Law @ 2780 et seq. (McKinney's 1991 Supp.), State Commission of 
Correction ("CoC") regulations adopted pursuant that law, and ECHC policy and 
procedure. Her complaint, however, is limited to her 1989190 incarceration and 
her request for injunctive relief because article 27-F only became effective 
February 1, 1989. 

Article 27-F, entitled "HIV and AIDS Related Information," "requires that HIV 
related information be kept confidential and permits disclosure only in narrowly 
defined need-to-know circumstances . . . . " V. v. State, 150 Misc. 2d 156, 566 
N.Y.S.2d 987, 988 (Ct. C1. 1991). Pursuant to article 27-F, the CoC issued 
regulations applicable to [**29] all local correctional facilities, defining 
the circumstances under which confidential HIV-related information can be 
revealed. 9 N.Y.C.R.R. @ 7064 (1991). The regulations became effective October 
24, 1989. To comport with these regulations, the ECHC issued policy and 
procedure HCM 23.00.00 in December, 1989, after consulting with the CoC. 

Before the court can address the merits of plaintiff's claims, the court must 
first determine whether article 27-F provides a private cause of action for 
plaintiff. There has been one decision to date addressing this precise question. 
V. v. State, 150 Misc. 2d 156, 566 N.Y.S.2d 987. In that case, Judge Corbett, 
after reviewing the legislative history of the act and applying the test set 
forth in Sheehy v. Big Flats Community Day, Inc., 73 N.Y.2d 629, 543 N.Y .S.2d 
18, 20, 541 N.E.2d 18 (1989) and Burns, Jackson, Miller, Summit & Spitzer v. 
Lindner, 59 N.Y.2d 314, 464 N.Y.S.2d 712, 716, 451 N.E.2d 459 (1983), held that 
claimant, an inmate housed at Attica Correctional Facility whose HIV 
confidentiality had allegedly been breached, 

qualified as one of the class for whose benefit Article 27-F was enacted, that 
recognition of his right to pursue this [**30] action would promote the 



legislative purpose of confidentiality, particularly as articulated by the 
legislative sponsors and the Governor, and, in further harmony therewith, this 
right is consistent with the statutory scheme given the reference to Section 12 
of the Public Health Law in Section 2783(1)(b). 

V. v. State, 566 N.Y .S.2d at 989. The court concurs in Judge Corbett's analysis 
and finds that plaintiff has a private cause of action under article 27-F. 

Defendants offer two arguments in support of the red sticker policy. First, 
[*726] defendants point out that because inmates afflicted with infectious 
diseases--such as TB, hepatitis, herpes, chicken pox, measles, or syphilis--who 
are not HIV+ are also subject to being red-stickered, the red sticker policy 
does not disclose "confidential HIV-related information" about any particular 
inmate to ECHC staff and others. CoC regulations specifically restrict 
disclosure of "confidential HIV-related information. " 9 N.Y .C.R.R. @ 7064.8. 
That phrase is defined in @ 7064.2(g) as follows: 

"Confidential HIV-related information" means any information, in the 
possession of a person who provides health or social services or who [**31] 
obtains the information pursuant to a release of confidential HIV-related 
information, concerning whether an individual has been the subject of an 
HIV-related test, or has HIV infection, HIV-related illness or AIDS, or 
information which identifies or reasonably could identify an individual as 
having one or more of such conditions, including information pertaining to such 
individual's contacts. 

Id. (emphasis added). Thus, pursuant to CoC regulations, if the placement of a 
red sticker on an inmate's documents and other items identified or "reasonably 
could Dave] identified an individual" as being HIV + , their HIV confidentiality 
would have been breached. 

As the court found above, the red sticker policy was developed, not in 
response to infectious diseases in general, but directly in response to the 
hysteria at ECHC over HIV and AIDS. This was understood by ECHC staff. 
Accordingly, the presence of a red sticker on an inmate's documents first and 
foremost suggested (and still no doubt suggests) that the inmate is HIV+. It is 
also clear to the court that staff people and others who saw the red dot on Ms. 
Nolley's documents either knew or strongly suspected that she was HIV+. The 
incidents [**32] with inmate trustee Leroy and court matron Vi, as well as 
the incident where transporting deputies denied the request of another inmate to 
borrow a cigarette from plaintiff because she had AIDS, indicate to this court 
that the red sticker revealed plaintiff's HIV status to them. Therefore, the 
court finds, based on the testimony of plaintiff and others, that the red 
stickers placed on Louise Nolley's intake card, clothing bag, court papers, cell 
card, and other items disclosed her confidential HIV-related information to ECHC 
staff and inmates who were exposed to the stickers. 



As noted, CoC regulations require confidential HIV-related information to 
remain confidential. The section entitled "Confidentiality and disclosure," 
states: 

(a) No person who obtains confidential HIV-related information in the course 
of providing any health or social service or pursuant to a release of 
confidential HIV-related information may disclose or be compelled to disclose 
such information, except to the following: . . . . 
9 N.Y.C.R.R. @ 7064.8(a). n5 Defendants' second argument is that, even if a red 
sticker reveals confidential HIV-related information, it does so only to 
personnel authorized under [**33] @ 7064.8 to receive it. Defendants rely on 
@ 7064.8(15), which states that confidential HIV-related information can be 
disclosed to: 

(15) an employee or agent of' a provider of health or social services, 
including but not limited to the Department of Correctional Services and local 
correctional facilities, when reasonably necessary to provide supervision, 
monitoring or administration of services and when these employees or agents have 
access in the ordinary course of business to records relating to the care, 
treatment, or provision of a health or social service, and in accordance with 
such provider's regulations promulgated in accordance with article 27-F of the 
Public Health Law. Disclosure to an employee or agent of a local correctional 
facility pursuant to this paragraph shall be consistent with section 601 of the 
Correction 

[*727] Law and Part 7033 of this Chapter and shall be authorized only when 
such disclosure is necessary to: 

(i) enable the chief administrative officer to appropriately maintain custody 
and supervision of the protected person or provide for the safety and protection 
of the protected person or provide for the safety and protection of staff, 
[**34] other inmates, or the facility; and 

(ii) the medical director reasonably believes that without disclosure 
circumstances will exist creating a significant risk of contracting or 
transmitting HIV infection. 

9 N.Y.C.R.R. @ 7064.8(a)(15) (emphasis added). Plaintiff contends that the red 
stickers reveal confidential HIV-related information to persons who are not 
employees or agents of ECHC. Plaintiff further contends that even if disclosure 
of her HIV status were limited to transportation deputies, guards, and other 
non-medical ECHC staff, such disclosure is not permitted under this section. The 
court agrees. 



n5 The ECHC and its staff provides a "health or social service" under these 
regulations. See id., @ 7064.2(h). 

As an initial matter, defendants do not contend that inmates who saw Louise 
Nolley's red stickers and concluded she was HIV+ are authorized to receive this 
information under article 27-F. The court heard testimony that at least one 
inmate, upon seeing the red stickers, concluded that plaintiff [**35] had 
AIDS. Defendants' second argument must fail on this ground alone. 

The court also concludes, based on a plain reading of the statute and 
regulations, that transportation deputies, change guards, and other non-medical 
ECHC staff were not intended, as a general policy, to be privy to confidential 
HIV-related information under @ 7064. See V. v. State, 566 N.Y .S.2d at 989. 
Section 7064 has been promulgated by the CoC pursuant to @ 45(6) of the New York 
Correction Law and @ 2786 of' the Public Health Law, which is part of article 
27-F. Section 2786(2)(a) directs the chairperson of the CoC to issue regulations 
pursuant to @@ 2782(1)(n) and (o), determining which employees of local 
correction facilities, @ 2782(1)(n), and the Commission of Correction, @ 
2782(1)(0), "may, in the ordinary course of business of the agency or provider, 
be authorized to access confidential HIV related information . . . . " N. Y. Pub. 
Health Law @ 2786(2)(a). Section 2782 of the Public Health Law states that "no 
person who obtains confidential HIV related information in the course of 
providing any health or social service . . . may disclose or be compelled to 
disclose such information, except [**36] to the following, " and then includes 
a list of sixteen categories of persons who may be disclosed such information. 
N.Y. Pub. Health Law @ 278211). The only section applicable to employees of 
local correctional facilities is found at @ 2782(1)(n), which permits disclosure 
to: 

a medical director of a local correctional facility as defined in [@ 401 of 
the correction law, in accordance with [@ 2786(2)(a)], to the extent the medical 
director is authorized to access records containing such information in order to 
carry out his or her functions, powers and duties with respect to the protected 
individual . . . . 

N.Y. Pub. Health Law @ 2782(1)(n) (emphasis added). Thus, there is no mention in 
article 27-F authorizing disclosure of HIV-related information to non-medical 
correctional facility personnel. Indeed, one of the lead sponsors of article 
27-F in the legislature stated in a letter to the Governor, 

Beyond disclosure of HIV-related information to medical personnel, it is the 
intent of this legislation to only allow disclosures of such information within 
correctional facilities to those employees who normally have access to such 



medical information in the course of carrying out [**37] their work-related 
responsibilities. Broader provisions were considered and rejected. 

See V. v. State, 566 N.Y.S.2d at 989. Therefore, the court does not read @ 
7064.8(a)(15) as permitting blanket disclosure of confidential HIV-related 
information to transportation deputies, change guards, and other non-medical 
ECHC staff. 

[*728] There is also no provision in the local regulations authorizing 
non-medical ECHC staff to receive HIV-related information. ECHC policy and 
procedure HCM 23.00.00, Tr. Exh. 30J, adopted pursuant to article 27-F, 
reaffirms the CoC's policy of ensuring the maximum confidentiality of 
information related to an inmate's HIV status. For example, under section 
(A)(l), the regulations state: "'Ile medical records and/or condition of any 
inmate housed in the Erie County Holding Center is strictly confidential. " HCM 
23.00.00(A)(l), Tr. Exh. 30J at 2. 

In addition to the court's previous finding that the red stickers on Louise 
Nolley's items disclosed her HIV status to non-medical ECHC staff, see supra, 
the court now finds that such disclosure was not authorized under @ 
7064.8(a)(15). The sole purpose behind disclosure of confidential HIV-related 
information [**38] to these staff people is to enable them to take 
precautions against exposure to the virus. This purpose seems to have been 
contemplated in @ 7064.8(a)(15)(i) upon a finding that "disclosure is necessary 
to . . . enable the chief administrative officer to . . . provide for the safety 
and protection of staff . . . ." 9 N.Y.C.R.R. @ 7064.8(a)(lS)(i). The 
regulations, however, also require a finding by the medical director that 
"without disclosure circumstances will exist creating a significant risk of 
contracting or transmitting HIV infection. " 9 N. Y .C .R.R. @ 7064.8(a)(15)(ii). 
There is no evidence that such a finding was ever made. Moreover, given the 
efficacy of universal precautions in protecting ECHC staff from the legitimate 
danger of being exposed to the HIV virus, a fact that was uncontroverted at 
trial, the court finds there is no need to disclose to transportation deputies 
and other non-medical ECHC staff which inmates are HIV+ in order to protect them 
from exposure. Because there are likely to be several unidentified HIV+ inmates 
at ECHC at any given time, a fact admitted by Nurse O'Malley, handling all 
inmates as if they were HIV+ is more protective of Holding Center staff 
[**39] than informing them of known HIV+ inmates. Further, defendants have 
admitted that, even where the HIV status of an inmate is known, no protections 
greater than advised by universal precautions are taken in handling that inmate. 
Thus, disclosure of confidential HIV-related information is not necessary to 
provide for the safety and protection of these ECHC staff members, 9 N.Y.C.R.R. 
@ 7064.8(a)(15)(i); similarly, failure to disclose the HIV status of known HIV+ 
inmates to them cannot, as a general matter, create a "significant risk of 
contracting or transmitting HIV infection." 9 N.Y.C.R.R. @ 7064.8(a)(15)(ii). 
Therefore, disclosure of confidential HIV-related information to transportation 



deputies, change guards, and other non-medical ECHC staff is a violation of 
article 27-F. 

Accordingly, the placement of red stickers on plaintiff's documents and other 
items during her 1989190 confinement violated article 27-F of the New York State 
Public Health Law. N.Y. Pub. Health Law @ 2780 et seq. 

B. Constitutional Right to Privacy 

Plaintiff also challenges ECHC's practice of placing red stickers on Louise 
Nolley's documents and other items as violative of her constitutional right to 
[**40] privacy. The right plaintiff asserts is the right to be protected 
against unwarranted disclosure of her medical condition; namely, her HIV status. 
Determining whether this right exists is our first task. If there is such a 
right, the court must then determine if ECHC violated this right. Finally, even 
if the answer to this latter question is yes, the court must then decide whether 
the red sticker policy is nevertheless "reasonably related to legitimate 
penological interests." Turner v. Safley, 482 U.S. 78, 89, 96 L. Ed. 2d 64, 107 
S. Ct. 2254 (1987). 

The starting point for our analysis must be the Supreme Court's unanimous 
decision in Whalen v. Roe, 429 U.S. 589, 51 L. Ed. 2d 64, 97 S. Ct. 869 (1977). 
In Whalen, plaintiffs challenged a New York statute that directed the 
establishment of a centralized database of names and addresses of individuals 
who obtained drugs by prescription for which both a legal and illegal market 
existed. Plaintiffs argued that the accumulation of this data, and its potential 
[*729] release to the public, violated their constitutional right to privacy. 
Id. at 600. After noting that the right to privacy discussed in prior Supreme 
Court decisions is based on "the. Fourteenth [**41] Amendment's concept of 
personal liberty and restrictions upon state action," id. at 598 n. 23 (quoting 
Roe v. Wade, 410 U.S. 113, 153, 35 L. Ed. 2d 147, 93 S. Ct. 705 (1973))' n6 the 
Court identified two interests protected by this right. "One is the individual 
interest in avoiding disclosure of personal matters, and another is the interest 
in independence in making certain kinds of important decisions." Id. at 599-600 
(footnotes omitted). The Court found, however, that given the confidentiality 
protections embraced in the law, the New York statute did not infringe upon 
these interests sufficiently to establish a constitutional violation. Id. at 
603-04. 

n6 See also Carey v. Population Serv. Int'l, 431 U.S. 678, 684, 52 L. Ed. 2d 
675, 97 S. Ct. 2010 (1977). 



Whalen's holding that privacy embraces the "individual interest in avoiding 
disclosure of private matters" was affirmed by the Court in Nixon v. 
Administrator of Gen. Sew., 4.33 U.S. 425, 457, 53 L. Ed. 2d 867, 97 S. Ct. 2777 
(1977), decided the same term. Nixon involved a suit [**42] by the former 
President to strike down a congressional statute authorizing archival review of 
a mountain of Presidential materials. Balancing interests, the Court held that 
given the important public interest in preservation of the President' s papers, 
the appellant's status as a public figure, and the limited intrusion of the 
archival screening, n7 the President's constitutional right to privacy was not 
abridged. Id. at 465. 

n7 The Court noted that the President's materials were to be screened by 
archivists with an unblemished record for discretion, and truly private 
materials were to be returned to the President. Id. at 460, 462. 

The Court has continued to affirm the privacy interest in non-disclosure of 
personal matters. In New York v. Ferber, 458 U.S. 747, 774, 73 L. Ed. 2d 11 13, 
102 S. Ct. 3348 (1982), the Court found constitutional a New York criminal 
statute which prohibited distribution of child pornography. The Court supported 
its holding that States "are entitled to greater leeway in the regulation 
[**43] of pornographic depictions of children," id. at 756, by noting the harm 
caused to children exposed in photographs and films depicting them engaged in 
sexual activity. Id. at 759. Distribution of this material violates the child's 
interest in avoiding the disclosure of personal matters, the Court held. Id. at 
759 n. 10 (citing Whalen v. Roe, 429 U.S. at 599). In United States Dep't of 
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 769-70, 103 
L. Ed. 2d 774, 109 S. Ct. 1468 (1989), the Court again cited Whalen with 
approval. 

Numerous courts since Whalen have held that the constitutional right to 
privacy includes protection against unwarranted disclosure of one's medical 
records or condition. See Schaill ex rel. Kross v. Tippecanoe County Sch. Corp., 
864 F.2d 1309, 1322 n. 19 (7th Cir. 1988); In re Search Warrant (Sealed), 810 
F.2d 67, 71 (3d Cir.), cert. denied sub nom., Rochman v. United States, 483 U.S. 
1007, 97 L. Ed. 2d 739, 107 S. Ct. 3233 (1987); Trade Waste Management Ass'n, 
Inc. v. Hughey, 780 F.2d 221, 233-34 (3d Cir. 1985); Doe v. Borough of 
Barrington, 729 F. Supp. 376, 382 (D.N.J. 1990). [**44] Other courts have 
recognized that the right protects non-disclosure of analogous personal 
information. See, e.g., Pesce v. J. Sterling Morton High Sch. Dist. 201, 830 
F.2d 789, 795-97 (7th Cir. 1987); Fajdo v. Coon, 633 F.2d 1172, 1175 (5th Cir. 
1981). One court, reviewing the law for qualified-immunity purposes, stated that 
"as of June 1983 a majority of courts considering the question had concluded 



that a constitutional right of confidentiality is implicated by disclosure of a broad range of 
personal information . . . ." Borucki v. Ryan, 827 F.2d 836, 846 
(1st Cir. 1987). n8 

n8 In Borucki, the c o ~ ~ r t  concluded that the constitutional right of 
confidentiality, as of the time defendant acted, was not "clearly established" 
for purposes of qualified immunity analysis. Borucki, 827 F.2d at 839-47. See 
also Pueblo Neighborhood Health Ctrs. v. Losavio, 847 F.2d 642, 647-48 (10th 
Cir. 1988); Plowman v. United States Dep't of the Army, 698 F. Supp. 627, 633-34 
(E.D. Va. 1988). This court must at some point take up the question of qualified 
immunity for defendants, but declines to do so now. 

[*730] Precisely on point with this case, several courts have held that 
prison inmates are constitutionally protected from the unwarranted disclosure of 
their HIV status. Harris v. Thigpen, 941 F.2d 1495 (11th Cir. 1991); Inmates of 
New York State With Human Immune Deficiency Virus v. Cuomo, No. 90-CV-252 
(N.D.N.Y. 1991); Rodriguez v. Coughlin, No. 88 Civ. 1030 (W.D.N.Y. 1989); Doe v. 
Coughlin, 697 F. Supp. 1234, 1238 (N.D.N.Y. 1988); Woods v. White, 689 F. Supp. 
874, 876 (W.D. Wis. 1988), affd without opinion, 899 F.2d 17 (7th Cir. 1990). 
In Harris, HIV+ inmates in Alabama's State prisons brought a class action 
challenging Alabama's practice of testing all inmates and segregating those who 
tested positive for HIV. The district court had sweepingly concluded that 
prisoners were completely without privacy rights. Harris v. Thigpen, 727 F. 
Supp. 1564, 1571 (M.D. Ala. 1990), aff d in part and rev'd in part, 941 F.2d 
1495 (1 lth Cir. 1991). The Eleventh Circuit rejected this conclusion and held 
that "prison inmates, in spite of their incarceration, [**46] 'retain 
certain fundamental rights of privacy. "' Harris, 941 F.2d at 1513 (quoting 
Houchins v. KQED, Inc., 438 1J.S. 1, 5 n. 2, 57 L. Ed. 2d 553, 98 S. Ct. 2588 
(1978)). Although the court found this right to be ill-defined, it stated: 

We nevertheless believe and assume arguendo that seropositive [HIV+] prisoners 
enjoy some significant constitutionally-protected privacy interest in preventing 
the non-consensual disclosure of their HIV-positive diagnoses to other inmates, 
as well as to their families and other outside visitors to the facilities in 
question. 

Id. n9 



n9 The court, applying the Supreme Court's Turner v. Safley test (discussed 
below), ultimately found that the Alabama prison system did not 
unconstitutionally impinge upon these privacy rights, given the countervailing 
interests of the prison authorities. Harris, 941 F.2d at 1521. 

In Cuomo, inmates infected with HIV in New York State prisons filed a class 
action claiming that the prisons' lack of medical [**47] and other services 
was violative of their rights under the Constitution. Within the context of a 
discovery dispute over plaintiffs' request for the names or identification 
numbers of inmates who were known by defendants to be HIV+, the court accepted 
as uncontested "the proposition that the federal Constitution protects against 
the unwarranted and indiscriminate disclosure of the identity of HIV-infected 
individuals and of their medical records . . . ." Cuomo, No. 90-CV-252. The 
court concluded that the identity of HIV+ inmates need not be disclosed for 
plaintiffs to litigate their case. Id. The court also directed authorities to 
maintain even general informati.on about such inmates (with specific identities 
redacted) under the tightest confidentiality. Id. 

In Rodriguez, No. 88 Civ. 1030, an inmate transported in a "hygiene suit" 
enveloping his entire body, brought suit claiming the outfit revealed his HIV 
status to fellow inmates, who in turn threatened him with bodily harm. Judge 
Elfvin denied defendants' motion to dismiss, holding that the pleading stated a 
valid constitutional claim on right to privacy grounds. "Such right precluded 
New York's corrections officers from disclosing [**48] to other inmates that 
he suffers from AIDS. " Id. 

In Doe v. Coughlin, 697 F. Supp. at 1243, the court granted preliminary 
injunctive relief to HIV+ inmates who complained, inter alia, that their 
transfer to a separate dormitory reserved for HIV+ inmates would reveal their 
HIV status to other inmates and, subsequently, to the world outside prison. The 
court based its decision on both prongs of Whalen v. Roe. 

In the court's view there are few matters of a more personal nature, and there 
are few decisions over which a person could have a greater desire to exercise 
control, than the manner in which he reveals [his HIV] diagnosis to others. 

[*73 11 Doe v. Coughlin, 697 F. Supp. at 1237. The court was especially 
sensitive to the emotional implications and potential ostracism entailed in 
notifying others of one's HIV status. "Within the confines of the prison the 
infected prisoner is likely to suffer from harassment and psychological 
pressures. Beyond the prison walls the person suffering from AIDS is often 
subject to discrimination." Id. The court concluded that "the prisoners subject 



to this program must be afforded at least some protection [**49] against the 
non-consensual disclosure of their diagnosis." Id. at 1238. 

Finally, in Woods v. White, 689 I?. Supp. at 876, the court denied defendants' 
motion for judgment on the pleadings where plaintiff had alleged that medical 
personnel at the Waupun Correctional Institution's Health Service Unit revealed 
to non-medical staff and other inmates the fact that plaintiff had tested 
positive for HIV. The court upheld plaintiff's right to privacy, stating: 

Given the most publicized aspect of the AIDS disease, namely that it is 
related more closely than most diseases to sexual activity and intravenous drug 
use, it is difficult to argue that information about this disease is not 
information of the most personal kind, or that an individual would not have an 
interest in protecting against the dissemination of such information. 

Id. The court added that it was not necessary to balance plaintiff's right to 
nondisclosure against a contrary state interest because no such state interest 
was suggested by defendants. Id. 

This court is persuaded by the reasoning of the above-cited cases and 
expressly holds that prison inmates are protected by a constitutional [**50] 
right to privacy from the unwarranted disclosure of their HIV status. The cases 
that have rejected this conclusion are not compelling. See Baez v. Rapping, 680 
F. Supp. 112, 115 (S.D.N.Y. 1988); Cordero v. Coughlin, 607 F. Supp. 9, 11 
(S.D.N.Y. 1984). Both Baez and Cordero rejected inmates' claims on the grounds 
that prisoners enjoy only limited privacy rights. Baez, 680 F. Supp. at 115; 
Cordero, 607 F. Supp. at 11. The cases cited in support of this hold, however, 
that "convicted prisoners do not forfeit all constitutional protections by 
reason of their conviction and confinement in prison." Bell v. Wolfish, 441 U.S. 
520, 545, 60 L. Ed. 2d 447, 99 S. Ct. 1861 (1979) (citing Jones v. North 
Carolina Prisoners' Labor Union, 433 U.S. 119, 129, 53 L. Ed. 2d 629, 97 S. Ct. 
2532 (1977); Pel1 v. Procunier, 417 U.S. 817, 822, 41 L. Ed. 2d 495, 94 S. Ct. 
2800 (1974), and other cases). Prison inmates retain some right to privacy. 
Harris v. Thigpen, 941 F.2d at 1512-13; Kimberlin v. United States Dep't of 
Justice, 788 F.2d 434, 439 n. 6 (7th Cir.), cert. denied, 478 U.S. 1009, 92 L. 
Ed. 2d 719, 106 S. Ct. 3306 (1986). [**51] The question is: how much? 

The Supreme Court's analysis under Whalen and subsequent cases has always 
balanced the state's interest in assembling, Whalen, 429 U.S. at 600, or 
reviewing, Nixon, 433 U.S. at 451-52, personal information against the 
individual's interest in non-disclosure to determine if a constitutional 
violation of privacy has occurred. Where constitutional violations are alleged 
by prisoners, however, the Court has struck this balance differently, given its 
policy of judicial restraint toward review of prison regulations. See, e.g., 
Block v. Rutherford, 468 U.S. 576, 586-89, 82 L. Ed. 2d 438, 104 S. Ct. 3227 
(1984); Bell v. Wolfish, 441 U.S. at 550-5 1; Jones v. North Carolina Prisoners' 



Union, 433 U.S. at 129-30; Pel1 v. Procunier, 417 U.S. at 827. To balance the 
policy of judicial restraint for prisoners' complaints against the need to 
protect constitutional rights, the Court has set forth the following test: 

when a prison regulation impinges on inmates' constitutional rights, the 
regulation is valid if it is reasonably related to legitimate penological 
interests. 

Turner v. Safley, 482 U.S. at 89. [**52] See also Thornburgh v. Abbott, 490 
U.S. 401, 404, 104 L. Ed. 2d 459, 109 S. Ct. 1874 (1989); O'Lone v. Estate of 
Shabazz, 482 U.S. 342, 349, [*732] 96 L. Ed. 2d 282, 107 S. Ct. 2400 (1987). 
Thus, the privacy rights of an inmate must be weighed against the strong 
deference due prison administrator's judgments in the operation of their 
prisons. See Harris v. Thigpen, 941 F.2d at 1515; Walker v. Sumner, 917 F.2d 
382, 385 (9th Cir. 1990). Our analysis under Turner is therefore necessary to 
answer the question whether Louise Nolley's constitutional right to privacy was 
violated in this case. 

The court reaffirms the finding made in section I(A) that ECHC's practice of 
placing red stickers on plaintiff's documents and other items disclosed her HIV 
status to staff and inmates who were exposed to the stickers. The question under 
Turner v. Safley is whether the regulation which led to these disclosures was 
nevertheless reasonably related to legitimate penological interests. 

Turner v. Safley identified four factors to consider to make this 
determination: 

First, there must be a "valid, rational connection" between the prison 
regulation and the legitimate governmental interest [**53] put forward to 
justify it. . . . Moreover, the governmental interest must be a legitimate and 
neutral one. . . 

A second factor . . . is whether there are alternative means of exercising 
the right that remain open to prison inmates. . . . 

A third consideration is the impact accommodation of the asserted 
constitutional right will have on guards and other inmates, and on the 
allocation of prison resources generally. . . . 

Finally, the absence of ready alternatives is evidence of the reasonableness 
of a prison regulation. . . . By the same token, the existence of obvious, easy 
alternatives may be evidence that the regulation is not reasonable . . . . 
Turner, 482 U.S. at 89-90 (quoting Block v. Rutherford, 468 U.S. at 586). 

Courts interpreting the first of these factors have held that, although 
prison officials are due substantial deference, "prison officials must 'put 



forward' a legitimate governmental interest to justify their regulation . . . 
and must provide evidence that the interest proffered is the reason why the 
regulation was adopted or enforced." Walker v. Sumner, 917 F.2d at 385. See 
Swift v. Lewis, 901 F.2d 730, 732 (9th Cir. 1990); [**54] Caldwell v. Miller, 
790 F.2d 589, 598 (7th Cir. 1986). The Walker court added: 

Prison authorities cannot rely on general or conclusory assertions to support 
their policies. Rather, they must first identify the specific penological 
interests involved and then demonstrate both that those specific interests are 
the actual bases for their policies and that the policies are reasonably related 
to the furtherance of the identified interests. An evidentiary showing is 
required as to each point. 

Walker, 917 F.2d at 386. 

Defendants introduced evidence that the purpose for the red stickers is to 
ensure the safety of staff against the danger of infection from inmates with 
contagious diseases. This is eel-tainly a legitimate interest, and there is no 
dispute about that. The question here is whether ECHC's red sticker policy is 
rationally related to that purpose. The red sticker policy identifies inmates 
known to be or suspected of suffering from contagious or infectious diseases so 
that ECHC staff will be alerted to take additional precautions when handling 
those inmates. One problem with the red sticker policy, however, is that it 
alerts staff to take [**55] precautions only with inmates known by ECHC to be 
carrying infectious diseases, including HIV. The policy does nothing to protect 
staff from inmates who, unbeknownst to ECHC, are carrying the same diseases. 
Defendants have admitted that numerous such inmates exist at the holding center. 
To protect staff against these unknown inmates, ECHC has started to institute a 
system of universal precautions, whereby staff are directed to take precautions 
against infection by blood-borne diseases with all inmates, not just those 
bearing the red dot. Thus, the red sticker policy is underinclusive in that it 
protects staff less effectively than universal precautions. 

[*733] More importantly, the red sticker unnecessarily identifies inmates 
with blood-borne diseases n10 because the precautions urged under universal 
precautions are exactly the same precautions urged for inmates bearing the red 
dot. Thus, the presence of a red dot on an inmate's documents or other items 
does not rationally further the protection of ECHC staff from the legitimate 
danger of infection from inmates with contagious diseases. 

n10 Staff are urged to take additional precautions for inmates bearing red 
dots who carry airborne diseases, but this information is conveyed separately by 
the medical staff and is unrelated to the red dot. 



This conclusion is underscored by jumping to step four of the Turner test, 
which evaluates whether the prison's regulation is an "exaggerated response" 
to prison concerns. Turner, 482 U.S. at 90. 

If an inmate claimant can point to an alternative that fully accommodates the 
prisoner's rights at de minimis cost to valid penological interests, a court may 
consider that as evidence that the regulation does not satisfy the reasonable 
relationship standard. 

Id. at 91. See also Abbott, 490 U.S. at 418; Harris v. Thigpen, 941 F.2d at 
1519. Given the efficacy of universal precautions as a ready and, according to 
uncontroverted testimony, notably superior alternative, see supra, the court 
concludes that the red sticker policy is an "exaggerated response" and is not 
reasonably related to the protection of ECHC staff. 

The court also finds that, under the second Turner factor, there is no 
alternative means for inmates to exercise their right to privacy. Once it is 
lost, it is lost forever. Under the third Turner factor, since universal 
precautions are in the process of being implemented at ECHC, [**57] there 
would be minimal, if any, impact on guards and others to accommodate inmates' 
constitutional rights by doing away with the red stickers. 

Accordingly, as the red sticker policy is not reasonably related to 
legitimate penological interests, Louise Nolley 's constitutional right to 
privacy was violated by defendants' practice of placing red stickers on her 
documents and personal items, thereby revealing her HIV status to non-medical 
ECHC staff and fellow inmates. 

11. SEGREGATION 

A. Article 27-F of the Public Health Law and CoC Regulations 

Plaintiff complains that her confinement in Female Delta revealed her HIV 
status to unauthorized persons in violation of article 27-F of New York's Public 
Health Law, and the CoC regulations adopted pursuant to that law. The court has 
already reviewed this law in some detail in the context of ECHC's red sticker 
policy. See supra @ I(A). Under CoC regulations, if the segregation of Louise 
Nolley released information which identified, or reasonably could have 
identified, her as HIV+, her H[V confidentiality would have been breached. 9 
N.Y.C.R.R. @ 7064.2(g). This is the question for the court. n l l  



n l l  This question is limited to plaintiff's 1989190 confinement, which 
postdated the effective date of New York's Public Health Law. 

Female Delta is a five-cell ward segregated from the general inmate 
population. Generally, three of the cells are used to house inmates who are 
suicidal or have severe psychiatric problems. The other two cells are used for 
inmates with blood-borne infectious diseases, such as hepatitis or HIV. ECHC 
staff and at least some inmates from the general population were aware during 
Nolley's 1989/90 confinement that Female Delta housed HIV+ inmates. Inmates 
going to the Medical Department on sick call passed by Female Delta. They could 
see into the unit and communicate with inmates housed there. 

As I indicated in my findings of fact, this information, while it did not 
conclusively reveal plaintiff's HIV status to persons observing her in Female 
Delta, strongly suggested that she was HIV+. Is this enough, by itself, to have 
breached plaintiff's HIV confitientiality? This is a difficult [*734] 
question to answer. Plaintiff's case is different from numerous other cases 
challenging HIV segregation wards in other prisons, see, e.g., Harris v. 
Thigpen, 941 F.2d at 1499; Doe v. Coughlin, 697 F. Supp. at 1240 & n. 15, in 
that Female Delta is an isolation ward not [**59] limited to HIV+ inmates. It 
can therefore not be assumed, as it was in Harris and Doe, that housing 
plaintiff in Female Delta automatically breached her HIV confidentiality. 
Further complicating the question is the fact that ECHC used red stickers to 
identify plaintiff. As the court has already found, the presence of these 
stickers alone revealed plaintiff's HIV status to guards and inmates at the 
Holding Center. Once this information was revealed through the red sticker, 
disclosure by segregation would have been redundant. It is therefore nearly 
impossible for the court to assess whether segregation alone revealed 
plaintiff's HIV status. 

Given these difficulties, I have reviewed the record very carefully. There 
was no direct testimony showing that anyone had deduced plaintiff's HIV status 
solely from observing her in segregation. With respect to fellow inmates who may 
have passed by Female Delta only occasionally, this leads me to conclude that 
there is insufficient evidence to find a violation of the Public Health Law. 
Guards, on the other hand, had the advantage of observing Female Delta on a 
regular basis. They were aware of which inmates were psychotic, and which 
[**60] were carrying blood-borne infectious diseases. n12 Over time, this 
additional information must have permitted guards to deduce which inmates were 
HIV+. Thus, by isolating plaintiff in Female Delta, defendants provided ECHC 
staff with "information which identified or reasonably could [have] identified" 



plaintiff as being infected with HIV. N.Y. Pub. Health Law @ 2780(7). As it has 
already been determined that non-medical ECHC staff, except under limited 
circumstances which did not exist in plaintiffs case, n13 were not privy to 
this information, the court concludes that plaintiffs segregation in Female 
Delta during her 1989190 confinement disclosed confidential HIV-related 
information about her to non-medical ECHC staff in violation of article 27-F of 
the Public Health Law and the CoC's regulations adopted pursuant thereto. 

n12 Plaintiff gave extensive testimony describing the bizarre behavior of her 
fellow inmates. She also testified that guards trusted her to help them control 
these inmates, thus setting her apart from them. 

n13 On some limited occasions it would appear that revealing an inmate's HIV 
status by segregating them may be authorized by the regulations. Under the 
Holding Center's medical policy HCM 23.00.00, although housing decisions should 
not be made solely on the basis of an inmate's HIV status, such decisions can be 
made if the inmate is "at risk" in the general population, or if medical 
treatment indicates that medical housing would be best. These determinations 
would follow for an inmate in an advanced stage of the disease, when he or she 
is susceptible to opportunistic viruses. Special housing can also be instituted 
when an inmate engages in high-risk behavior, such as needle-sharing or 
homosexual activity, to protect other inmates from infection. See Tr. Exh. 30J. 
Sections 7064.8(a)(lS)(i) and (ii) also appear designed to permit disclosure 
under these circumstances. The difference between those circumstances and this 
case, however, is that no such findings were ever made for Louise Nolley. 
[**61] 
- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

B. Constitutional Right to Privacy 

Having determined that plaintiffs segregation in Female Delta disclosed 
confidential HIV-related information about her to non-medical ECHC staff at the 
Holding Center in violation of article 27-F, the court must now examine whether 
this disclosure also violated plaintiffs constitutional rights. I held above 
that prison inmates are protected by a constitutional right to privacy from the 
unwarranted disclosure of their HIV status. See supra @ I(B). Thus, it would 
appear that defendants' decision to segregate plaintiff impinged on her 
constitutional right to privacy. This does not end our inquiry, however, as we 
must determine whether ECHC's segregation policy is "reasonably related to 
legitimate penological interests. " Turner v. Safley , 482 U. S. at 89. 

The elements of this test have already been spelled out. S e e  supra @ I(B). 
The first step is to decide whether there is a [*735] valid, rational 
connection between the challenged policy and a legitimate governmental interest 



offered to justify it. Defendants have offered three justifications [**62] 
for their isolation of HIV+ inmates. The court has found factual support for 
only one of these reasons, viz., protection of the general inmate population 
from accidental exposure to the virus. See supra (Findings of Fact @ V). This 
reason is certainly legitimate. The question is whether a policy of segregating 
all HIV+ inmates in Female Delta is rationally related to this legitimate 
purpose. n14 

n14 Plaintiff does not challenge that HIV+ inmates who engage in actions 
which place other inmates at risk of infection, such as needle sharing, or, in 
the case of male inmates, homosexual activity, should be isolated. 

In Harris v. Thigpen, 94 1 F .2d at 15 15-21, a case challenging the blanket 
HIV-testing and segregation policies of the Alabama prison system, the Eleventh 
Circuit engaged in an ex.tensive analysis under Turner. Although the court noted 
that "the logical connection between the stated goal[] of reducing HIV 
transmission . . . and the DOC'S policy of uniformly segregating seropositive 
[**63] prisoners, might be questioned," id. at 1516, it ultimately concluded 
that such an approach was not "irrational." Id. at 1517 (citing Turner, 482 U.S. 
at 89-90). 

The Harris court acknowledged that Alabama's decision to segregate all HIV+ 
inmates was now a minority position among correctional facilities nationwide. A 
recent preliminary draft of a National Institute of Justice report states that 
only four state systems--Alabama, California, Colorado, and 
Mississippi--currently segregate all known HIV-infected prisoners. See T. 
Hammett & A. Daugherty, AIDS in Correctional Facilities: Issues and Options, ch. 
7 at 1, National Inst. of Justice (DRAFT 1990 Update, January, 1991). Of these 
states, both California and Colorado appear to be moving away from automatic 
segregation. Id. Moreover, the report states that "only two responding U. S. 
citylcounty jail systems segregate all known HIV-infected prisoners. " Id. New 
York State Department of Correctional Services stopped isolating HIV+ inmates 
from the general population in 1987. This strong trend away from automatic 
segregation of HIV+ inmates is echoed even within ECHC's own [**64] policies. 
HCM 23.00.00, adopted in December, 1989, states that "housing decisions, in the 
Erie County Holding Center, will not be made solely on the basis of the 
protected individual's HIV status." Tr. Exh. 30J at 3 (emphasis in original). 

A strong trend toward integration of HIV+ inmates into the general population 
does not by itself, however, render a decision counter to that trend 
unconstitutional. Rather, ECHC's policy of segregating HIV+ inmates must be "so 
remotely connected to the legitimate goal[] of reducing HIV transmission . . . 



within the [correctional facility] 'as to render the policy arbitrary or 
irrational. "' Harris, 941 F.2d at 1517 (quoting Turner, 482 U.S. at 89-90). 
Although this is a very high threshold, the court believes that ECHC's 
segregation policy crossed this threshold. As I pointed out in my findings of 
fact, if ECHC's purpose behind segregating plaintiff was to reduce the 
possibility of transmitting HIV to non-HIV inmates, housing her in Female Delta 
with extraordinarily volatile non-HIV inmates was a strange choice. Louise 
Nolley graphically spoke of the chaotic and violent conditions in Female Delta. 
See supra [**65] (Findings of Fact @ VI) (quoting Nolley, Aug. 21, 1990, at 
59-60). One of the inmates housed with plaintiff repeatedly tried to cut 
herself. Another inmate approached plaintiff for homosexual relations. Given 
these dangerous conditions, the prospects for accidental transmission of the HIV 
virus to non-HIV inmates through blood-to-blood contact was increased, not 
decreased, by placing plaintiff in Female Delta. 

More importantly, defendants' policy has done very little to protect the 
general inmate population from the risk of HIV transmission. Only known HIV 
carriers have been segregated. Nurse O'Malley admitted, however, that many 
unknown HIV [*736] carriers are likely to be integrated into the general 
population at any given time. As ECHC's more recent policy attests, an inmate's 
HIV status alone does not make it likely that the inmate will transmit their HIV 
virus to another. See Tr. Exh. 305 at 3 (HCM 23.00.00). Rather, it is an HIV+ 
inmate's behavior toward non-IIIV inmates which carries the risk of HIV 
transmission. Thus, ECHC's decision to segregate only on the basis of an 
inmate's HIV status, without regard to their behavior, while it may slightly 
reduce the possibility of [**66] accidental HIV transmission, does not 
seriously further that goal. Furthermore, it does not comport with ECHC's own 
policy, HCM 23.00.00, which calls for segregation only after a finding that an 
inmate is "behaviorally disruptive. " Id. There was no such finding in 
plaintifrs case. Accordingly, the court finds that ECHC's policy of 
automatically segregating plaintiff in Female Delta based solely on her HIV 
status was not rationally related to the goal of reducing the risk of HIV 
transmission at the Holding Center. 

The court also finds that ECHC's automatic segregation policy is an 
"exaggerated response" to its concerns. The policy alternative is found in 
ECHC's own regulation HCM 23.00.00, which the court has cited to repeatedly. 
"Housing decisions . . . will not be made solely on the basis of the protected 
individual's HIV status." Id. Segregation of HIV+ inmates is permitted, however, 
after a finding that "the medical condition of the protected individual is 'at 
risk' in general population hous:ing or if medical needs or treatment indicate" 
or "if a protective individual is behaviorally disruptive and making threatening 
statements/gestures due to his [or her] HIV status . [**67] . . ." Id. This 
policy could be instituted with minimal disruption. Thus, the fourth step of 
Turner is satisfied. 



The second Turner factor also favors plaintiff, as there is no alternative 
means for inmates to exercise their right to privacy once it is lost. The third 
factor--the effect on guards, other inmates, and prison resources--may favor 
defendants, but not enough to sustain the policy. It should not matter to guards 
whether HIV+ inmates are segregated, as under universal precautions they are 
trained to treat all inmates as if they might be HIV+. Nor can the court discern 
any significant impact on prison resources. The only potential impact is on 
other inmates who now may encounter a few more HIV+ inmates than they presently 
do. Given the fact defendants have admitted that HIV+ inmates already roam 
within the general inmate population, however, the court finds this incremental 
impact to be insignificant. 

Accordingly, ECHC's policy of automatically segregating known HIV+ inmates in 
Female Delta is not reasonably related to legitimate penological interests. n15 
Plaintiff's constitutional right to privacy was violated. 

n15 As the court has several times emphasized, see supra notes 13 and 14 and 
accompanying text, this holding does not implicate case-by-case decisions to 
segregate HIV+ inmates based on the findings contemplated in HCM 23.00.00. 

C. Due Process 

Plaintiff also complains that her segregation in Female Delta violated her 
constitutional right of due process under the Fourteenth Amendment. 

The first question to answer i n  a due process claim is whether plaintiff has 
been deprived of a "life, liberty,, or property" interest. The only interest at 
stake here was plaintiff's liberty. "Liberty interests protected by the 
Fourteenth Amendment may arise from two sources--the Due Process Clause itself 
and the laws of the States." Hewitt v. Helms, 459 U.S. 460, 466, 74 L. Ed. 2d 
675, 103 S. Ct. 864 (1983) (citing Meachum v. Fano, 427 U.S. 215, 223-227, 49 L. 
Ed. 2d 451, 96 S. Ct. 2532 (1976)). I will address plaintiff's argument that the 
due process clause itself created a liberty interest first. 

In Hewitt v. Helms, inmate Helms, who was suspected of participating in a 
violent prison riot, was removed from his cell and placed in administrative 
segregation while authorities investigated his role in the riot. Id. at 463. 
Various reports [*737] and charges were filed during the time Helms remained 
in segregation. He was ultimately found guilty by a prison disciplinary 
committee of assaulting an officer and was sentenced to six months of 
disciplinary confinement. [**69] Id. at 465. Helms sued, claiming that he 



was denied due process because he should have been granted a hearing prior to 
being confined in administrative segregation. The Court of Appeals agreed, but 
the Supreme Court reversed, holding that under the due process clause inmates 
have no general liberty interest in remaining in the general population of a 
prison. Id. at 467-68. The Court reasoned: 

"as long as the conditions or degree of confinement to which the prisoner is 
subjected is within the sentence imposed upon him and is otherwise not violative 
of the Constitution, the Due Process Clause does not in itself subject an 
inmate's treatment by prison authorities to judicial oversight." Montanye v. 
Haymes, 427 U.S. 236, 242, 49 L. Ed. 2d 466, 96 S. Ct. 2543 (1976). See also 
Vitek v. Jones, 445 U.S. 480, 493, 63 L. Ed. 2d 552, 100 S. Ct. 1254 (1980). 

It is plain that the transfer of an inmate to less amenable and more 
restrictive quarters for nonpunitive reasons is well within the terms of 
confinement ordinarily contemplated by a prison sentence. The phrase 
"administrative segregation, " as used by the state authorities here, appears to 
be something of a catchall: it may be used to protect the prisoner's safety, 
[**70] to protect other inmates from a particular prisoner, to break up 
potentially disruptive groups of inmates, or simply to await later 
classification or transfer. . . . Accordingly, administrative segregation is the 
sort of confinement that inmates should reasonably anticipate receiving at some 
point in their incarceration. 

Hewitt, 459 U.S. at 468. The critical inquiry in this analysis is whether "'the 
conditions or degree of confinement to which the prisoner is subjected is within 
the sentence imposed upon him [or her] . . . ."' Id. (quoting Montanye v. 
Haymes, 427 U.S. at 242). 

In Vitek v. Jones, 445 U.S. 480, 63 L. Ed. 2d 552, 100 S. Ct. 1254 (1980), 
the Court held that the transfer of a Nebraska state prisoner to a mental 
hospital was not within the range of confinement justified by a prison sentence. 
The Court cited two reasons. First, the transfer stigmatized the inmate as being 
mentally ill. Second, the inmate would be subjected involuntarily to 
institutional care in a mental hospital. These conditions were found by the 
Court to be qualitatively different from the punishment normally suffered by a 
person convicted of a crime. Id. at 493. [**71] Accordingly, the inmate was 
entitled to due process prior to his transfer. 

Defendants argue, based on Hewitt, that plaintiff's liberty interests were 
not implicated by her segregation in Female Delta. Indeed, several courts, 
citing Hewitt, have rejected due :process claims brought by inmates segregated 
because of their HIV status. See, e.g., Muhammad v. Carlson, 845 F.2d 175, 177 
(8th Cir. 1988), cert. denied sub nom., Muhammad v. Quinlan, 489 U.S. 1068, 103 
L. Ed. 2d 814, 109 S. Ct. 1346 (1989); Powell v. Department of Corrections, 
State of Okla., 647 F. Supp. 968, 970 (N.D. Okla. 1986); Cordero v. Coughlin, 



607 F. Supp. at 10. Plaintiff counters that her detention in Female Delta, the 
"mental ward" at ECHC, was malogous to the involuntary transfer of the prisoner 
in Vitek v. Jones to the state mental hospital. 

The court finds that the facts of this case are much closer to the conditions 
in Vitek than those in Hewitt. The inmate in Hewitt was confined in 
administrative segregation in the aftermath of a prison riot, during which time 
the prison authorities were legitimately concerned that further outbreaks could 
[**72] occur. Inmate Helms was suspected of participating in the riot and was 
therefore secluded until the authorities could determine exactly what had 
transpired. The authorities then conducted an investigation, brought charges 
against Helms and, on a finding of guilt, moved him from administrative to 
disciplinary segregation. In this case, there was no prison disturbance, nor 
even the threat of one. No reports were ever issued; no charges [*738] were 
ever filed. Plaintiff was placed in administrative segregation from the moment 
she entered ECHC during each of her three confinements, and she remained 
there, with no administrative review, for the duration of those confinements. 

In Vitek, an inmate was involuntarily transferred from prison to the state 
mental hospital. The stigma of being assigned to the mental hospital in Vitek 
was not dramatically different from the stigma associated with being 
involuntarily placed in Female Ilelta, a ward known to house inmates who were 
suicidal and psychologically unstable, or who were HIV+. Whether plaintiff was 
thought by outsiders to need psychiatric help, or to be HIV+ , both of these 
classifications could have engendered serious adverse consequences [**73] for 
her. See Vitek, 445 U.S. at 492. Similarly, although Louise Nolley was not 
subject to mandatory behavioral modification as the inmate in Vitek was, she was 
subject to the kinds of pressures an inmate would face in a mental hospital. The 
inmates in Female Delta repeatedly tried to kill themselves, spoke often and in 
gruesome detail about the murders they had committed, ate out of the garbage, 
and so forth. See supra. Defendant Dray acknowledged that inmates should not be 
subjected to such conditions. This evidence indicates that confinement in Female 
Delta was qualitatively different from the punishment normally suffered by a 
person convicted of a crime. See Vitek, 445 U.S. at 493. For these reasons, I 
find that plaintiff was constitutionally entitled to due process. I do not rest 
on these points alone, however. 

There is an additional factor that leads me to conclude that due process was 
violated here. In Hewitt, the Court concluded that an inmate's liberty was not 
constrained by administrative segregation because this was the "sort of 
confinement that inmates should reasonably anticipate receiving at some point in 
their incarceration. " [**74] Hewitt, 459 U.S. at 468 (emphasis added). The 
Court later added in a footnote, t.hat: 

Of course, administrative segregation may not be used as a pretext for 
indefinite confinement of an inmate. Prison officials must engage in some sort 



of periodic review of the confinement of such inmates. 

Id. at 477 n. 9. This language indicates that indefinite administrative 
confinement of an inmate without review by prison officials is outside "the 
terms of confinement ordinarily contemplated by a prison sentence." Id. at 468. 
Louise Nolley was segregated in Female Delta under just those conditions. She 
was placed there upon admission during each of her three confinements and 
remained there throughout. Her segregation was never reviewed by defendants. 
Such confinement, based solely as it was on her HIV status, could not have been 
contemplated as part of a normal prison sentence. Accordingly, for the reasons 
cited above, the court finds that plaintiff's due process rights were violated. 

This conclusion is underscored by the second prong of Hewitt, in which the 
Court held that even if no liberty interest was created by the United States 
[**75] Constitution, an inmate could be protected by a state-created liberty 
interest. Hewitt held that - procedural "guidelines" are insufficient to create 
such an interest; state or local regulations must be of an "unmistakably 
mandatory character, requiring that certain procedures 'shall,' 'will,' or 
'must' be employed" befbre a liberty interest may be created. Hewitt, 459 U. S. 
at 471. See also Kentucky Dep't of Corrections v. Thompson, 490 U.S. 454, 
461-63, 104 L. Ed. 2d 506, 109 S. Ct. 1904 (1989); Muhammad v. Carlson, 845 F.2d 
at 177. Plaintiff argues that the inmate handbooks for ECHC, Tr. Exhs. 20, 21, 
and ECHC policy and procedures created a protected liberty interest. 

Two inmate handbooks were introduced into the record. One is dated May, 1987, 
Tr. Exh. 21; the other is dated March, 1989, Tr. Exh. 20. The first handbook 
contains a confusing discussion of administrative segregation, see 9 N. Y. C. R.R. 
@ 7006.l(b)(l), but does not limit the discretion of prison officials to 
segregate inmates. See Tr. Exh. 21 at 20. The latter handbook, under the 
[*739] heading "Administrative Segregation, " states that 

The status of any inmate placed in Administrative Segregation [**76] will 
be reviewed every seven days to determine whether the reasons for initial 
placement in the unit still exist and a decision will be rendered at that time 
as to whether the inmate will remain in Administrative Segregation or moved to 
general population. 

Tr. Exh. 20 at 28 (emphasis added and in original). This provision appears 
analogous to those found in Pennsylvania under which a state-created liberty 
interest was found in Hewitt. See Hewitt, 459 U.S. at 470 n. 6. Stronger 
language is found in ECHC medical policy and procedure HCM 23.00.00, effective 
as of December, 1989, which has been quoted in full above. See supra (Findings 
of Fact @ V). It states that housing decisions "will not be made solely on the 
basis of the protected individual's HIV status. Special housing decisions can be 
made, however, . . . in the same manner as any inmate housed in general 
population." Id. (emphasis in original). Neither the handbook nor HCM 23.00.00 



prohibits defendants from segregating HIV+ inmates. Both, however, like the 
provisions in Hewitt, require particular administrative findings before 
initiating, and while continuing, such segregation. [**77] 

Based on these ECHC regul;ntions, I find that, as of their effective dates, 
the Holding Center created a liberty interest for plaintiff to be placed in the 
general inmate population absent a proper finding that she needed to be 
segregated. No such finding was ever made. There was never a medical 
determination made that she was "at risk" in the general population nor that her 
medical needs or treatment required segregation. No review of the decision to 
segregate her was ever undertaken. She was segregated upon entry during her 1988 
confinement solely because she was HIV+. The decision to segregate her was 
automatically renewed for her 1989 and 1989190 confinements. Accordingly, 
plaintiff's state-created liberty interests, and thus her constitutional due 
process rights, were violated during her 1989190 confinement. 

Finally, defendants argue that their actions are protected under the Turner 
v. Safley test discussed above. 'That analysis, however, does not apply here. 
This is not a situation where an otherwise valid regulation impinges on 
plaintiff's constitutional rights, but where the defendants failed to follow 
even their own regulations. Thus, Turner does not apply. Even if [**78] it 
did, for the reasons stated in @ II(B), the court finds that plaintiff's 
segregation in Female Delta was not reasonably related to legitimate penological 
interests. 

D. Equal Protection 

Plaintiff also challenges her segregation on equal protection grounds. 
Similar equal protection challenges to administrative segregation by HIV+ 
inmates have been universally rejected. See, e.g., Judd v. Packard, 669 F. Supp. 
741, 743 (D. Md. 1987); Powell v. Department of Corrections, 647 F. Supp. at 
971; Cordero v. Coughlin, 607 F. Supp. at 10; Brickus v. Frame, 1989 U.S. Dist. 
LEXIS 8510 (E.D. Pa. July 24, 1989). For plaintiff to invoke the equal 
protection clause, she must show that she was similarly situated with other 
inmates. Plyler v. Doe, 457 U.S. 202, 216, 72 L. Ed. 2d 786, 102 S. Ct. 2382 
(1982). As an HIV+ inmate carrying a contagious disease, she has not made this 
showing. Accordingly, plaintiff's equal protection claims are denied. Judd, 669 
F. Supp. at 743; Cordero, 607 F. Supp. at 10. 

111. CONDITIONS OF CONFINEMENT 

Plaintiff argues that the conditions of her confinement [**79] were cruel 
and unusual punishment in violation of the Eighth Amendment. There is no 
question that the conditions in Female Delta were extremely stressful. Louise 
Nolley was housed with inmates who graphically described their horrible crimes, 
who were suicidal, who demonstrated severe psychiatric problems, and who were in 



a state of perpetual trauma. Plaintiff was asked on many occasions to assist 
ECHC staff in controlling [*740] these inmates. Plaintiff also complains 
that at times she did not get the medicine she needed, especially AZT, a 
critical drug for combatting AIDS, or received it late. 

Just this last term, the Supreme Court held that for conditions of 
confinement to violate the Eighth Amendment, prison officials creating those 
conditions must have possessed a culpable state of mind. Wilson v. Seiter, 115 
L. Ed. 2d 271, 11 1 S. Ct. 232 1, 2323-26 (1991). "The offending conduct must be 
wanton. " Id. at 2326 (emphasis in original). "Whether [the offending conduct] 
can be characterized as 'wanton' depends upon the constraints facing the 
official." Id. (emphasis in original). Drawing on the holding of Estelle v. 
Gamble, 429 U.S. 97, 50 L. Ed. 2d 251, 97 S. Ct. 285 (1976), which [**go] 
held that "deliberate indifference to serious medical needs of prisoners" 
violates the Eighth Amendment, id. at 104, the Court found "no significant 
distinction between claims alleging inadequate medical care and those alleging 
inadequate 'conditions of confinement. "' Wilson, 11 1 S. Ct. at 2326. Therefore, 

"Whether one characterizes the treatment received by [the prisoner] as inhumane 
conditions of confinement, failure to attend to his medical needs, or a 
combination of both, it is appropriate to apply the 'deliberate indifference' 
standard articulated in Estelle. " 

Id. at 2327 (quoting LaFaut v. Smith, 834 F.2d 389, 391-92 (4th Cir. 1987)). 

Aside from announcing a sub-jective component for Eighth Amendment 
jurisprudence, Wilson reaffirmed the long-standing objective requirement. "The 
Constitution, we said, 'does not mandate comfortable prisons, ' [Rhodes v. 
Chapman, 452 U.S. 337, 349, 69 L. Ed. 2d 59, 101 S. Ct. 2392 (1981),] and only 
those deprivations denying 'the minimal civilized measure of life's 
necessities,' id., at 347, are sufficiently grave to form the basis of an Eighth 
Amendment violation." [**81] Wilson, 11 1 S. Ct. at 2324. See also Deutsch v. 
Federal Bureau of Prisons, 737 F. Supp. 261, 266 (S.D.N.Y. 1990)' aff'd without 
opinion, 930 F.2d 909 (2d Cir. 1991); Cordero v. Coughlin, 607 F. Supp. at 11. 
Applying this objective standard to the stressful environment in Female Delta, 
the court finds that the overall conditions in the pod, although severe, were 
not sufficiently traumatic to violate the Eighth Amendment. See Griffin v. 
Coughlin, 743 F. Supp. 1006, 1018 (N.D.N.Y. 1990) (finding noise level and 
stress of environment insufficient for Eighth Amendment violation); Cordero, 607 
F. Supp. at 11. Plaintiff does not complain that the stress of being 
incarcerated in Female Delta caused her any physical harm. Nor is there any 
evidence that ECHC failed to clothe her, or feed her, or provide her with 
sufficient warmth. Moreover, plaintiff was able to escape some of the stress of 
her environment by entering her cell and closing the door. 



The several instances where plaintiff's AZT was either not delivered or was 
delivered late, did, however, deprive plaintiff of [**82] a necessity of life 
under the Eighth Amendment. See Roe v. Fauver, No. 88-1225, slip. op. at 9 
(D.N.J. Oct. 7, 1988). AZT is an absolutely vital medication for HIV+ persons 
because it is the only medication known to slow the advance of the disease. Id. 
With the objective component of an Eighth Amendment violation thus proven, the 
question is whether defendants' late delivery or non-delivery of AZT amounted to 
"deliberate indifference." The court finds that it did not. The most that 
plaintiff has proven is that the Holding Center was negligent in its delivery of 
medications. Although this was deplorable conduct in the care of an HIV+ inmate, 
there is not enough evidence that defendants possessed the culpable state of 
mind necessary to be found guilty of an Eighth Amendment violation. See Wilson, 
1 1 1 S. Ct. at 2328. According1:y , plaintiff's Eighth Amendment claims must be 
denied. 

IV. LAW LIBRARY and RELIGIOUS SERVICES 

Plaintiff alleges that defendants' decision to deny her access to ECHC's law 
library and to communal religious services violated [*74 11 her 
constitutional rights. I will take up each argument in turn. 

During each of her three confinements, plaintiff [**83] was denied direct 
access to the ECHC law library. The only time she was even allowed in the 
library was on four occasions during her 1989190 confinement, but this was only 
to use the typewriter. Plaintiff was not permitted to touch the law library's 
books. To receive materials from the library, she was required to submit written 
requests for specific cases to staff librarians who, in turn, would copy those 
cases for her. The process was tedious, time-consuming, and not productive. The 
court has been informed that EClHC no longer denies HIV+ inmates direct access to 
the law library. 

"It is now established beyond doubt that prisoners have a constitutional 
right of access to the courts. " Bounds v. Smith, 430 U.S. 817, 821, 52 L. Ed. 2d 
72, 97 S. Ct. 1491 (1977). 

We hold, therefore, that the fundamental constitutional right of access to 
the courts requires prison authorities to assist inmates in the preparation and 
filing of meaningful legal papers by providing prisoners with adequate law 
libraries or adequate assistance from persons trained in the law. 

Id. at 828. See also Griffin v. Coughlin, 743 F. Supp. at 1019-25 (discussing 
elements of constitutional [**84] violation in great detail); Harris v. 
Thigpen, 941 F.2d at 1527. 

This constitutional right was denied. Plaintiff was never permitted direct 
access to any of the volumes in the law library. Plaintiff was also denied 



face-to-face contact with inmate law clerks. See Griffin, 743 F. Supp. at 
1022-24. The system whereby plaintiff was required to request copies of specific 
materials without being able to conduct general research or work with inmates 
who could help with that research was woefully inadequate. Thus, plaintiff was 
not given adequate access to a law library nor adequate assistance from a person 
trained in the law. By now choosing to alter these practices, defendants have 
essentially admitted that the prior practice was misguided. Current ECHC policy 
is that no inmate will be denid access to programs based solely on their HIV 
status. See Tr. Exh. 30J at 3 (HCM 23.00.00). 

The denial of access to the law library is also not justified under the 
Turner v. Safley test. As I discussed in my findings of fact, plaintiff was 
denied access to the law library as a result of an ad hoc policy implemented by 
defendant Dray. ECHC policies [**85] and procedures were not followed. Thus, 
there can be no argument that she was denied access pursuant to a regulation 
reasonably related to legitimate penological interests. See Turner, 482 U.S. at 
89. Moreover, defendant Dray apparently believed in the face of overwhelming 
evidence to the contrary, see supra note 1 and accompanying text (quoting Dray's 
testimony), that plaintiff could transmit the HIV virus to others by using the 
law books in the library or by using the typewriter found there. He required 
plaintiff to wear plastic gloves on the four occasions she was permitted to use 
the library typewriter. The evidence at trial established that plaintiff could 
not infect other inmates in this way. Therefore, there was no rational 
connection between the legitimate goal of limiting the possibility of HIV 
transmission and denying plaintiff access to the library. Accordingly, 
plaintiff's constitutional right of access to the courts was denied. 

Plaintiff also claims that defendants abridged her First Amendment right to 
free exercise of religion by denying her access to congregate religious 
services. 

The right to attend congregate religious services is not absolute. [**a61 
The Supreme Court has held that where denial of access to such services is 
reasonably related to legitimate penological objectives, it is valid. O'Lone v. 
Estate of Shabazz, 482 U.S. at 353. See also Matiyn v. Henderson, 841 F.2d 31, 
37 (2d Cir.), cert. denied, 487 1J.S. 1220, 101 L. Ed. 2d 91 1, 108 S. Ct. 2876 
(1988); Griffin v. Coughlin, 743 F. Supp. at 1025 & n. 17; Aliym v. Miles, 679 
F. Supp. 1, 2 (W.D.N.Y. 1988) (Curtin, J.). These cases [*742] have upheld 
denial of access to communal services based in part on the serious security 
concerns of the prison. O'Lone, 482 U.S. at 35 1; Griffin, 743 F. Supp. at 1025 
n. 17; Aliym, 679 F. Supp. at 2. Those are not the reasons advanced here, 
however. 

As with the denial of access to the law library, plaintiff was not permitted 
to attend Catholic services as a result of an ad hoc policy implemented by 
defendant Dray. Current ECHC policy and procedure, which was also in effect 



during plaintiffs 1989190 confinement, would have permitted plaintiff to attend 
communal services. Dray did not follow this policy, apparently because [**87] 
he feared that plaintiff might infect other inmates with HIV during church 
services. As Dray admitted at trial, however, he substituted his own layman's 
understanding of how the HIV virus can be transmitted for expert medical 
opinions on the subject. See supra note 1. Mr. Dray's opinions in this regard 
were completely contradicted by Dr. Hewitt, who testified on the limited way in 
which the HIV virus can be passed. Accordingly, although preventing the spread 
of HIV infection is certainly a legitimate penological objective, there was no 
evidence introduced by defendants which would show that the decision to deny 
plaintiff access to church services was reasonably related to that purpose. See 
Walker, 917 F.2d at 386. This conclusion is reinforced by the fact that ECHC now 
permits HIV inmates (and Louise Nolley during the last segment of her 1989190 
confinement) to attend communal services. The court finds that plaintiff's First 
Amendment rights were abridged. n16 Her denial of rights was mitigated 
significantly, however, by the fact that throughout her three confinements, 
plaintiff was permitted one-on-one meetings in Female Delta with a Catholic 
priest. Cf. Griffin, 743 17. Supp. at 1026-27. [**88] 

n16 The court does not find, however, that ECHC must always permit HIV+ 
inmates to access congregate services. An individual's medical condition or the 
security of the facility may require denial of access in particular cases. See 
Tr. Exh. 30J at 3 (HCM 23.00.00). These findings were not made in plaintiff's 
case. 

V. REHABILITATION ACT 

Plaintiffs last claim is that defendants denied her access to programs at 
the Holding Center in violation of the Rehabilitation Act, 29 U.S.C. @ 794. 
Section 794 states: 

No otherwise qualified individual with handicaps in the United States, as 
defined in section 706(8) of this title, shall, solely by reason of his or her 
handicap, be excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving Federal 
financial assistance . . . . 

29 U.S.C. @ 794(a) (emphasis added). The statute goes on to define "program or 
activity" as "all of the operations of--(l)(A) a department, agency, special 
purpose district, [**89] or other instrumentality of a State or of a local 
government . . . any part of which is extended Federal financial assistance." 29 
U.S.C. @ 794(b). Defendants have admitted that in each of the three years 



plaintiff was con fined, Erie County received approximately $ 779,060.00 in 
federal funds for the detention of federal prisoners at the ECHC. Defendants 
argue, however, that the Act does not apply to them because the federal funds 
received by Erie County were a payment, at fair market value, for detention 
services at the ECHC, and thus did not constitute " Federal financial 
assistance" under the Act. 29 U.S.C. @ 794. 

The phrase " Federal financial assistance" is not defined in the 
Rehabilitation Act. Nevertheless, several courts have held that "an entity 

receives financial assistance when it receives a subsidy." DeVargas v. Mason & 
Hanger-Silas Mason Co., 91 1 F.2d 1377, 1382 (10th Cir. 1990), cert. denied, 112 
L. Ed. 2d 860, 111 S. Ct. 799 (1991). See also Hingson v. Pacific Southwest 
Airlines, 743 F.2d 1408, 1414 (9th Cir. 1984); Jacobsen v. Delta Airlines, Inc., 
742 F.2d 1202, 1208-09 (9th Cir. 1984), cert. dismissed, [**go] 471 U.S. 1062 
(1985); Bachman v. American Soc'y of Clinical [*743] Pathologists, 577 F. 
Supp. 1257, 1264 (D.N.J. 1983); Cook v. Budget Rent-A-Car Corp., 502 F. Supp. 
494, 496 (S.D.N.Y. 1980). Cf. 34 C.F.R. @ 104.3(h) (1990) (Department of 
Education regulations defining "Federal financial assistance"). Payment of fair 
market value for services rendered does not constitute a subsidy. Jacobsen, 742 
F.2d at 1210; nl'i' Cook, 502 F. Supp. at 498. There is no evidence that the 
federal funds received by Erie County in 1988, 1989, and 1990 to detain federal 
prisoners in the ECHC exceeded the fair market value for this service. Thus, 
ECHC did not receive " Federal financial assistance" during the years plaintiff 
was confined. Accordingly, plaintiff's claim under the Rehabilitation Act is 

E' 

denied. 

n17 The Jacobsen court, as well the Tenth Circuit in DeVargas, 91 1 F.2d at 
1382, hold that the test for whether federal funds amount to financial 
assistance does not turn on an accounting of "fair market value," but on the 
intention of the government to grant or not to grant a subsidy. My conclusion 
below does not depend on this distinction, for I find that under either the 
"fair market value" or the "intention" test, there was no evidence of a subsidy 
here. 

- - - - - - - - - - - -. - - - - -End E?ootnotes- - - - - - - - - - - - - - - - - 
[**91] 
VI. RELIEF 

With this long opinion, the court has drawn the following conclusions, here 
reiterated in abbreviated form: 



I. Red Sticker Policy 

A. Defendants' red sticker policy violated plaintiff's privacy rights under 
article 27-F of New York's Public Health Law and CoC regulations. 

B. Defendants' red sticker policy also violated plaintiff's constitutional right 
to privacy. The policy was not reasonably related to legitimate penological 
interests. 

11. Segregation 

A. Defendants' policy under which plaintiff was automatically segregated in 
Female Delta violated plaintiff's privacy rights under article 27-F of the 
Public Health Law and CoC regulations. 

B. This policy decision also violated plaintiff's constitutional right to 
privacy. The policy was not reasonably related to legitimate penological 
interests. 

C. This policy also violated plaintiff's rights under the due process clause. 

D. Defendants' segregation policy did not violate plaintiff's equal protection 
rights. 

111, Conditions of Confinement 

The conditions of confinement which plaintiff was subjected to in Female Delta, 
although deplorable, did not violate plaintiff's Eighth Amendment rights. 

IV. [**92] Law Library and Religious Services 

Plaintiff was deprived of her constitutional right of access to courts. This 
deprivation was based on an ad hoc policy implemented by Superintendent Dray and 
was not reasonab1:y related to legitimate penological interests. 

Plaintiff was also deprived of her First Amendment right to access congregate 
religious services. This deprivation was also based on an ad hoc policy 
implemented by S:uperintendent .Dray and was not reasonably related to legitimate 
penological interests. 

V. Rehabilitation Act 

There was no violiation of the Rehabilitation Act because ECHC did not receive 
" Federal financial assistance" under the Act. 



These conclusi.ons, by themselves, do not answer the difficult question of 
what relief shoul~d be afforded plaintiff as a result of the statutory and 
constitutional violations found above. Plaintiff seeks both injunctive and 
monetary relief. 'With re,spect to injunctive relief, the court has significant 
doubts whether hds. Nolley still has standing to seek this relief, given the fact 
that she is no longer incarcerated in the Holding Center and has no prospects of 
returning there. See, e.g., Los Angeles v. Lyons, 461 U.S. 95, 105-07, 75 L. Ed. 
2d 675, 103 S. Ct. 1660 (1983). [**93] This relief may, however, be 
appropriate for other HIV+ inmates currently housed at ECHC. The court will 
defer ruling on this request until such time as it can meet with the parties. 

[*744] With ]respect to monetary relief, the court also chooses at this time 
not to render a fiinal judgment as to the liability of the four remaining 
defendants. Ques1:ions remain, for example, as to whether any of the defendants 
are entitled to qualified immunity, and the appropriate measure for damages, 
should any be aw,arded. The court may require additional briefing on these 
issues, but will again defer making a decision until a meeting with the parties 
can be held. There may also be other issues the parties will want to bring to 
the court's attention. 

The parties are directed to meet with the court on November 6, 1991, at 9 
a.m. 

So ordered. 
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OPINIONBY: POWELL 

OPINION: [*599] [**2707] JUSTICE POWELL delivered the opinion of the 
Court. 

Section 504 of' the Rehabilitation Act of [***5] 1973 prohibits 
discrimination against handicapped persons in any program or activity 
receiving federal financial assistance. The United States provides financial 
assistance to airport operators through grants from a Trust Fund created by the 
Airport and Airway Development Act of 1970. The Government also operates a 
nationwide air traffic control system. This case presents the question whether, 
by virtue of such [**2708] federal assistance, @ 504 is applicable to commercial airlines. nl 

nl As used herein, the term "airport operator" refers to the various entities 
that own or manage airports and that have authority to apply for planning or 
development grarits from the Trust Fund. "Commercial airlines" refers to all 
passenger carriers formerly certificated by the Civil Aeronautics Board. 

Respondents successfully challenged regulations promulgated by the Civil 
Aeronautics Board (CAB) to implement @ 504 of the Rehabilitation Act of 1973, 
87 Stat. 390, as amended; 29 U. S. C. @ 790 et seq. (1982 ed. and Supp. 
[***6] 11). To understand respondents' arguments, it is necessary to review 
the process by which the regulations were promulgated. 

A. The Rulemaking Process 

Section 504 provides: 

"No otherwise qualified handicapped individual in the United States . . . shall, 
solely by reason of his handicap, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimination under any program or 
activity receiving Federal financial assistance. . . ." 29 U. S. C. @ 794. 



The statute did not specifically provide for administrative implementation. In 
1976, however, the President issued Executive Order No. 11914, 3 CFR 117 
(1976-1980), calling on the [*ti001 Secretary of Health, Education, and 
Welfare n2 to coordinate rulemaking under @ 504 by all federal agencies. At 
that time two federal agencies were principally concerned with aviation: the 
Federal Aviation Administration (FAA), which is primarily concerned with the Air 
Traffic Control S'ystem and the safety of airline operations, including airports, 
and CAB, which was primarily concerned with economic regulation of the airline 
industry. n3 M i u s e  @ 504 had been modeled after Title VI of the Civil Rights 
Act [***7] of 1964, 42 U. S'. C. @ 2000d et seq., n4 both FAA and CAB 
patterned their proposed rules after the regulations issued to implement Title 
VI. 

1. The Notice of Proposed Rulemaking Under @ 504 

n2 This responsibility later was transferred to the Secretary of Health and 
Human Services when the Department of Health, Education and Welfare was divided 
into the Department of Education and the Department of Health and Human 
Services. See The Department of Education Organization Act, Pub. L. 96-88, 93 
Stat. 669, codified at 20 U. S. C. @ 3401 et seq. 

n3 The FAA became part of the Department of Transportation (DOT) in 1966. 
CAB later was disbanded and its functions largely transferred to DOT under the 
Civil Aeronautics Board Sunset Act of 1984, Pub. L. 98-443, 98 Stat. 1703 et 
seq- 

n4 Title VI is the congressional model for subsequently enacted statutes 
prohibiting discrj-mination in federally assisted programs or activities. We 
have relied on case law interpreting Title VI as generally applicable to later 
statutes. See Grove City College v. Bell, 465 U.S. 555, 566 (1984); see also S. 
Rep. No. 93-1297, p. 39 (1974). 

CAB issued a Notice of Prqposed Rulemaking on June 6, 1979. n5 CAB concluded 
that its authority under @ 504 was limited to those few airlines that receive a 
subsidy under @ 406(b) or @ 419 of the Federal Aviation Act. n6 CAB announced 
[*601] its intention, [**2709] however, to go beyond its @ 504 
jurisdiction in order to regulate the activities of all commercial airlines. 
CAB relied on its authority under @ 404 of the Federal Aviation Act of 1958, 49 
U. S. C. App. (i3 1374. 



n5 Notice of Proposed Rulemaking, Part 382, Nondiscrimination on the Basis of 
Handicap, 44 Fed. Reg. 32 401 (1979). 

n6 49 U. S. C. App. @@ 1376(b) and 1389 (1982 ed. and Supp. 11). Section 406 
created a program designed to guarantee the air service necessary to transport 
mail to small communities. That program was terminated in 1982. In 1978, CAB 
began operating the "section 419 program" in order to subsidize small community 
and other essential air service that would not otherwise be provided. See 
Airline Deregulallon Act of 1978, Pub. L. 95-504, @ 33, 92 Stat. 1732. This 
program will operate through 1988. 

CAB'S decisio~n not to regulate the on-board activities of commercial airlines 
was consistent with administrative practice under Title VI, which prohibits 
racial discriminat.ion in any program or activity receiving federal financial 
assistance. None: of the agencies concerned with aviation attempted to regulate 
the on-board activities of commercial airlines under Title VI. Thus, the 
consistent administrative interpretation of the program-specific language of 
Title VI and @ 504 has been that it does not cover commercial airlines, unless 
the airline itself received subsidies from CAB. See 14 CFR @ 379.2 (1965), 29 
Fed. Reg. 19287 (1964) (CAB); 14 CFR @ 15.5(c) (1965), 29 Fed. Reg. 19283 (1964) 
(FAA). That interpretation of the statutes by the agencies charged with their 
enforcement in the area of avia,tion is entitled to deference. Ford Motor Credit 
Co. v. Milhollin,, 444 U.S. 555, 566 (1980). 

Section 404 contains two provisions relevant here: @ 404(a)(l), requiring all 
air carriers to "p:rovide safe and adequate service, equipment, and facilities," 
and @ 404(b), prohibiting carriers from "subjecting any particular person . . 
. to any unjust discrimination or any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever." CAB explained that "the proposed rules 
would emphasize that the handicapped are protected by the adequacy of service 
and antidiscrimination provisions of Section 404 . . . which are applicable to 
all air carriers, whether or not receiving Federal financial assistance." 44 
Fed. Reg. 32401-32402 (1979). Somewhat inexplicably, CAB relied on both 
provisions of @ 404 taken together to support its regulatory authority over the 
on-board activities of air carriers, even though it was aware that, under the 
Airline Deregulation Act of 1978, n7 the antidiscrimination provision of @ 
404@) would lapse as of January [*602] 1, 1983, and only @ 404(a)(l), 
requiring "safe and adequate service," would remain in effect. 



2. The Final Regulations 

n7 Pub. L. 95-504, @ 40(a), 92 Stat. 1705, 1744 (codified at 49 U. S. C. App. 
@ 1551 (a)(2)(B:1). 

CAB received public comment on the proposed regulations. Several airlines 
and the Air Transport Association challenged CAB'S regulatory jurisdiction over 
the airlines. In the interim, Executive Order No. 12250, 3 CFR 298 (1981), 
transferred responsibility for ccmrdinating the administration of various civil 
rights statutes, including @ 504, from the Secretary of Health and Human 
Services to the Attorney General. After public comment and consultation with 
the Attorney General, CAB issued final regulations. 14 CFR pt. 382 (1986), 47 
Fed. Reg. 25948 et seq. (1982:). 

The regulations have three subparts. Subpart A prohibits discrimination in 
air transportation against qualified handicapped persons. Subpart B contains 
specific, detailed requirements that must be followed by all air carriers in 
providing service to the handicapped. Subpart C sets forth compliance and 
enforcement mechanisms. As to all three subparts, CAB adhered to its original 
position that @ 504 supported regulatory jurisdiction only over those carriers 
that receive funds under @ 406 or @ 419. CAB concluded, however, that the 
surviving portion of @ 404 -- the "safe and adequate service" [***I 11 clause 
of @ 404(a)(l) --. did not support imposition of the specific provisions of 
subparts B and C on nonsubsidized carriers. Thus, those subparts would apply 
only to the extenit authorized by @ 504, that is, to carriers receiving subsidies 
under @ 406 or @ 419. CAB concluded, however, that it had authority to extend 
the reach of subpart A to all air carriers by virtue of @ 404(a)(l)'s "safe and 
adequate service" clause. The Attorney General approved these regulations. 

B. The Court of Appeals Decision 

Respondents Paralyzed Veterans of America and two other organizations 
representing handicapped individuals [*ti031 (collectively PVA) n8 brought 
this action in the Court of Appeals for the District of Columbia Circuit. PVA 
challenged the substance of some of the regulations, as well as CAB'S conclusion 
regarding its rulemaking authority under @ 504. Only the latter claim is before 
us. On that issue:, PVA [**2'710] contended that CAB'S interpretation of 
the scope of its n~lemaking authority under @ 504 was inconsistent with 
congressional intent and controlling legal precedent. 



n8 The other respondents are the American Council of the Blind and the 
American Coalition of Citizens with Disabilities. 

The Court of Appeals agreedl with PVA's position. Paralyzed Veterans of 
America v. CAB, 243 U. S. App. D. C. 237, 752 F.2d 694 (1985). In the court's 
view, @ 504 gave CAB jurisdiction over all air carriers by virtue of the 
extensive prograrn of federal financial assistance to airports under the Airport 
and Airway Devc:lopment Act of 1970, 49 U. S. C. @ 1714, as amended (1976 ed., 
Supp. V). n9 The Court of AplAs found an additional source of financial 
assistance to airlines in the form of the air traffic control system in place at 
all major airports. The court vacated the regulations to the extent that their 
application was liimited to carriers receiving funds under @ 406 or @ 419. It 
instructed DOT -- CAB's successor agency after CAB was disbanded n10 -- to issue 
new regulations that would apply to all commercial airlines. 

n9 The 1970 A,ct has been replaced with the Airport and Airway Improvement Act 
of 1982, 49 U. S. C. App. @ 2201 et seq. 

n10 See n. 3, supra. 

We granted [***I31 certiorari to resolve the question of the scope of 
DOT'S regulatory jurisdiction under @ 504. 474 U.S. 918 (1985). We now reverse. 

It may be helpful briefly to explain the limited nature of the question 
before us. This case does not present any challenge to CAB's interpretation of 
the scope of its regulatory jurisdiction under @ 504. Nor is there any 
challenge to the application [*604] of subpart A -- the general 
antidiscrimination regulation -- to all commercial airlines. The only issue 
before us is the Court of Appeals' conclusion that @ 504 applies to commercial 
airlines as recipients of federal financial assistance. 

Section 504 prohibits discrimination against any qualified handicapped 
individual under "any program or activity receiving Federal financial 
assistance." We examine first the grants of federal funds to airport operators, 
which clearly are federal financial assistance, to determine whether it fairly 



can be said that commercial airlines "receive" these grants. 

The starting point of any inquiry into the application of a statute is the 
language of the statute itself. Reiter v. Sonotone Corp., 442 U.S. 330, 337 
(1979). [***I41 By its terms @ 504 limits its coverage to the " program or 
activity" that "[receives]" federal financial assistance. At the outset, 

therefore, @ 504 requires us to identify the recipient of the federal 
assistance. We look to the terms of the underlying grant statute. 

The grant statutes relied on by the Court of Appeals are the Airport and 
Airway Improvement Act of 1982 (1982 Act), 49 U. S. C. App. @ 2201 et seq., and 
its predecessor statutes, particularly the Airport and Airway Development Act of 
1970 (1970 Act), Pub. L. 91-258, 84 Stat. 219 et seq. (formerly codified at 49 
U. S. C. @ 1701 et seq. (1976 4.)). The 1970 Act established the Airport and 
Airway Trust Fund, appropriations from which are used to fund airport 
development. The purpose of disbursements from the Trust Fund is to establish 
"a nationwide system of public: airports adequate to meet the present and future 
needs of civil aeronautics." 84 Stat. 224. Congress directed the Secretary of 
Transportation to prepare a national airport system plan, id., at 221, and 
required airport project applications to be consistent with that plan. Id., at 
226. In the 1982 Act Congress authorized disbursements [***I51 from the 
Trust Fund for the Airport Improvement Program (AIP). Under AIP airport 
operators [*605] submit project grant applications for "airport development 
or airport planning. " 49 U. S . C. App. @ 220 1 (a). Funds are disbursed for a 
variety of airport construction projects: e. g., land acquisition, 14 CFR @ 
151.73 (1986); runway [**2711] paving, @ 151.77; and buildings, sidewalks, 
and parking, @ 15 1.93. The use of the Trust Fund is strictly limited to 
projects that concern airports. See, e. g., @ 151.89 (authorizing road 
construction) ("Only those airport entrance roads that are definitely needed and 
are intended only as a way in and out of the airport are eligible"). 

It is not difficult to identify the recipient of federal financial assistance 
under these Acts: Congress has made it explicitly clear that these funds are to 
go to airport operators. Not a single penny of the money is given to the 
airlines. Thus, the recipient for purposes of @ 504 is the operator of the 
airport and not its users. 
/ 

Congress limited the scope of @ 504 to those who actually "receive" federal 
financial assistance because it sought to impose @ 504 coverage as a form of 
contractual [***I61 cost of the recipient's agreement to accept the federal 
funds. "Congress apparently determined that it would require contractors and 
grantees to bear the costs of providing employment for the handicapped as a quid 
pro quo for the receipt of federal funds." Consolidated Rail Corporation v. 
Darrone, 465 U.S. 624, 633, m. 13 (1984). We relied on this same rationale in - d 



Grove City College v. Bell, 465 U.S. 555 (1984), where we noted that the 
recipient of the federal assistance -- the college -- was free to terminate its 
participation in the federal grant program and thus avoid the requirements of 
Title IX. Id., at 565, n. 13. Under the program-specific statutes, Title VI, 
Title IX, and @ 504, Congress enters into an arrangement in the nature of a 
contract with the recipients of the funds: the recipient's acceptance of the 
funds triggers coverage under the nondiscrimination provision. See 
Soberal-Perez v. Heckler, 717 F.2d 36, 41 (CA2 1983) ("This emphasis upon the 
contractual nature of the receipt of federal moneys in exchange [*606] for a 
promise not to discriminate is still another [***I71 reason to conclude that 
Title VI does not cover direct benefit programs since these programs do not 
entail any such contractual relationship"), cert. denied, 466 U.S. 929 (1984). 
By limiting coverage to recipients, Congress imposes the obligations of @ 504 
upon those who are in a position to accept or reject those obligations as a part 
of the decision whether or not to "receive" federal funds. In this case, the 
only parties in that position are the airport operators. 

Respondents attempt to avoid the straightforward conclusion that airlines are 
not recipients within the meaning of @ 504 by arguing that airlines are 
"indirect recipients" of the aid to airports. They contend that the money given 
to airports is simply converted by the airports into nonmoney grants to 
airlines. Under this reasoning, federal assistance is disbursed to airport 
operators in the form of cash. The airport operators convert the cash into 
runways and give the federal assistance -- now in the form of a runway -- to the 
airlines. In support of this position, respondents point to the fact that many 
of the structures constructed at airports with aid from the Trust Fund are 
particularly beneficial [***I81 to airlines, e. g., runways, taxiways, and 
ramps. They also find support for their position in Grove City's recognition 
that federal financial assistance could be either direct or indirect. This 
argument confuses intended beneficiaries with intended recipients. While we 
observed in Grove City that there is no "distinction between direct and indirect 
aid" and that "[there is no basis in the statute for the view that only 
institutions that themselves apply for federal aid or receive checks directly 
from the Federal Government are subject to regulation," we made these statements 
in the context of determining whom Congress intended to receive the federal 
money, and thereby be covered by Title IX. 465 U.S., at 564. It was clear in 
Grove City that Congress' intended recipient was [*607] the college, not 
the individual students to whom the checks were sent from the [**2712] 
Government. It was this unusual disbursement pattern of money from the 
Government through an intermediary (the students) to the intended recipient that 
caused us to recognize that federal financial assistance could be received 
indirectly. While Grove City [***I91 stands for the proposition that Title 
IX coverage extends to Congress' intended recipient, whether receiving the aid 
directly or indirectly, it does not stand for the proposition that federal 



coverage follows the aid past the recipient to those who merely benefit from the 
aid. In this case, it is clear tha.t the airlines do not actually receive the 
aid; they only benefit from the airports' use of the aid. 

Respondents do not contend that airlines actually receive or are intended to 
receive money from the Trust Fund. Nor can they argue that the airport 
operators are, like the students in Grove City, mere conduits of the aid to its 
intended recipient, since, unlike the students, the airports are the intended 
recipients of the funds. Rather, respondents assert that the economic benefit 
to airlines from the aid to airports is a form of federal financial assistance. 
This position ignores the very distinction made by Congress in @ 504, and 
recognized in Grove City: The statute covers those who receive the aid, but does 
not extend as far as those who benefit from it. In Grove City we recognized 
that most federal assistance has "economic ripple effects." We rejected the 
argument [***20] that those indirect economic benefits can trigger statutory 
coverage. Id., at 572. Congress tied the regulatory authority to those 
programs or activities that receive federal financial assistance; the key is 

to identify the recipient of that assistance. In this case, it is clear that 
the recipients of the financial assistance extended by Congress under the Trust 
Fund are the airport operators. n l l  

n l l  This is not to say that Congress could not give federal financial 
assistance in the form of property improvements, such as a runway. Although the 
word "financial" usually indicates "money," federal financial assistance may 
take nonmoney form. Cf. Grove City, 465 U.S., at 564-565. Again, the relevant 
starting point is the grant statute. If it extends money, then the recipient 
for the purposes of @ 504 is the entity that receives the money. If the grant 
statute extends something other than money, then the recipient is the entity 
that receives whatever thing of' value is extended by the grant statute. 

By tying the scope of @ 504 to economic benefit derived from Trust Fund 
expenditures, respondents would give @ 504 almost limitless coverage. Congress' 
purpose in passing the Acts and establishing the Trust Fund was to confer 
economic benefits on a large number of persons and businesses. As the House 
Committee on Interstate and Foreign Commerce explained: 

"In addition to the actual users of the airport and airway system -- such as 
airline passengers, general aviation, including private and business aviation 
operations, air freight forwarders, individual corporate and private shippers, 



etc. -- there are others who benefit substantially from aviation; primarily, 
perhaps, the military should be considered. From a civilian standpoint those 
who benefit indirectly include the aircraft manufacturers and all of those 
whose employment is directly or indirectly related to aviation. To illustrate, 
an aircraft or aircraft component manufacturer may employ thousands of persons 
who never fly, yet those persons' economic lives depend entirely on aviation. 
More indirectly, but still to be considered, are those who make their livelihood 
by providing services for the [***22] manufacturers' employees. The 
employees of such corporations indirectly support such nonaviation interests 
such as real estate brokers and builders, doctors, dentists, school teachers, 
etc. This is brought forth here to establish the fact that air transportation 
in a true sense touches every American home, whether those in the home ever fly 
or not." H. R. Rep. No. 91-601, p. 6 (1969). 

[*609] Even if the reach of @ 504 were limited to those whom Congress 
specifically intended to benefit, the scope of the statute [**2713] would be 
broad indeed, covering whole classes of persons and businesses with only an 
indirect relation to aviation. The statutory "limitation" on @ 504's coverage 
would virtually disappear, a result Congress surely did not intend. 

Respondents contend that distinctions can be drawn among classes of 
beneficiaries under the 1982 and 1970 Acts. In particular, they assert that the 
ultimate beneficiaries under the Acts are the passengers, while the economic 
benefit derived by the airlines is intended to aid the airlines in benefiting 
the passengers. Section 504 provides no basis for this distinction. Nor can we 
find a basis in the Trust Fund Acts for preferring [***23] passengers over 
other beneficiaries. Nowhere has Congress expressed a special intent to benefit 
passengers. Nor has it indicated that the economic benefit to airlines, either 
because it was more direct or for any other reason, makes them a recipient of 
federal financial assistance. Rather, Congress recognized a need to improve 
airports in order to benefit a wide variety of persons and entities, all of them 
classified together as beneficiaries. n12 Congress did not set up a system where 
passengers were the primary or direct beneficiaries, and all others benefited by 
the Acts are indirect recipients of the financial assistance to airports. 

n12 For example, Congress recognized that improved airports would not only 
satisfy the growing needs of commercial aviation, but also would help foster the 
significant growth that other areas of civil aviation were experiencing, 
including air carriers and passengers, air cargo carriers, air taxis, private 
business flying, and private recreational flying. H. R. Rep. No. 91-601, p. 5 
(1969). In short, Congress intended to benefit interstate commerce in general 
through the means of aiding airports. In the 1970 Act, for example, Congress 
justified the expenditure because "substantial expansion and improvement of the 
airport and airway system is [s:ic] required to meet the demands of interstate 



commerce, the postal service, and the national defense. " 84 Stat. 219. The 1982 
Act contains a similar statement of purpose. 49 U. S. C. App. @ 2201(a)(2). 

In almost any major federal program, Congress may intend to benefit a large 
class of persons, yet it may do so by funding [*610] -- that is, extending 
federal financial assistance to --. a limited class of recipients. Section 504, 
like Title IX in Grove City, draws the line of federal regulatory coverage 
between the recipient and the beneficiary. 

The Court of Appeals found that airports and airlines are "inextricably 
intertwined" and that the "indissoluble nexus between them is the provision of 
commercial air transportation." 243 U. S. App. D. C., at 257, 752 F.2d, at 714. 
For these reasons, the Court of' Appeals concluded that commercial airlines are 
part of a federally assisted program of "commercial air transportation" because 
they make use of airports that accept federal funds, and because airports are 
"indispensable" to air travel. 

We find this reasoning overbroad and unpersuasive. The Court of Appeals 
defined "program or activity" in part by reference to who is benefited by the 

financial assistance to airports. See id., at 257-258, 752 F.2d, at 714-715. As 
shown above, regulatory coverage tied [***25] to the scope of the intended 
benefits of the Trust Fund Acts is inconsistent with congressional intent in 
passing @ 504. We recognized in Alexander v. Choate, 469 U.S. 287, 299 (1985), 
that "[any] interpretation of @ 504 must . . . be responsive to two powerful but 
countervailing considerations --, the need to give effect to the statutory 
objectives and the desire to keep @ 504 within manageable bounds." The Court of 
Appeals' reasoning extends @ ,504 beyond its bounds. Under the Court of Appeals' 
view various industries and institutions would become part of a federally 
assisted program or activity, not because they had received federal 
financial assistance, but because they are "inextricably intertwined" with an 
institution that has. For example, Congress, with the assistance of the States, 
has engaged in a mammoth program of interstate highway construction and 
maintenance. See the Federal-.Aid [**2714] Highway Act of 1956, Pub. L. 627, 
70 Stat. 374. Congress in this program [*611] used a Trust Fund approach 
similar to the Airport and Airway Development Act of 1970. If we accepted the 
Court of Appeals' construction of " program or activity, " we would [***26] 
also be compelled to conclude that industries that depend on the federally 
funded highways for their existence, such as trucking firms and delivery 
services, are part of a program or activity of national highway 
transportation. The same could be said of federally supported port facilities. 
This interpretation of @ 504 would give it a scope broader than its language 



implies, and one never intended by Congress. 

The Court of Appeals' reliance on Grove City in support of its definition 
of the relevant program or activity is misplaced. In Grove City, despite the 
arguably "indissoluble nexus" among the various departments of a small college, 
we concluded that only the financial aid program could be subjected to Title IX. 
In any analogy between Grove City and this case, airport operators would be 
placed in the position of the college. It is readily apparent that our 
conclusion in Grove City that only a portion of the college was covered by Title 
IX cannot support the conclusion that commercial air transportation -- a concept 
much larger than the airports --. is the program or activity covered by @ 504. 
The Court of Appeals' attempt to fuse airports and airlines into [***27] a 
single program or activity is unavailing. It is by reference to the grant 
statute, and not to hypothetical collective concepts like commercial aviation or 
interstate highway transportation, that the relevant program or activity is 
determined. 

The Court of Appeals also held that the federally provided air traffic 
control system is a form of federal financial assistance to airlines. n13 The 
Federal Government spends some [*612] $ 2 billion annually to run this 
system 24 hours a day nationwide and in various spots around the world. The air 
traffic controllers are federal employees, and the Federal Government finances 
operation of the terminal control facilities. In short, the air traffic control 
system is "owned and operated" by the United States. For that reason, the air 
traffic control system is not "federal financial assistance" at all. Rather, it 
is a federally conducted program that has many beneficiaries but no recipients. 
The legislative history of Title VI makes clear that such programs do not 
constitute federal financial assistance to anyone. As then-Deputy Attorney 
General Katzenbach explained: 

"Activities wholly carried out by the United States [***28] with Federal 
funds, such as river and harbor improvements and other public works, defense 
installations, veterans' hospitals, mail service, etc., are not included in the 
list [of federally assisted programs]. Such activities, being wholly owned 
by, and operated by or for, the United States, cannot fairly be described as 
receiving Federal 'assistance.' While they may result in general economic 
benefit to neighboring communities, such benefit is not considered to be 
financial assistance to a program or activity within the meaning of title 
VI." 110 Cong. Rec. 13380 (1964). 

That reasoning, of course, applies with equal force to @ 504. The federal air 
traffic control system is a public program that does not involve "financial 
assistance" to anyone. n14 



n13 The Court of Appeals concluded that the air traffic control system 
constituted federal financial assistance, without specifically concluding that 
the on-board activities of commercial airlines are a program or activity 
receiving that assistance. Respondents have suggested that we do not need to 
reach the question whether the air traffic control system is federal financial 
assistance. We disagree. If we did not reach the issue, then on remand DOT 
would be required to formulate its policies in accordance with the conclusion of 
the Court of Appeals. [***29] 

n14 The Court of Appeals reasoned that the air traffic control system 
constitutes federal financial assistance because the Federal Government is 
providing the airlines the services of federal personnel. That reasoning is 
inconsistent with the longstanding and consistent interpretation of the relevant 
agencies. FAA, like other agencies, originally promulgated regulations 
implementing Title VI that defined federal financial assistance in a way that 
allowed for nonmoney assistance. In its definition section, FAA included among 
possible forms of federal assistance the "detail of Federal personnel." 14 CFR @ 
15.23(3) (1965), 29 Fed. Reg. 19286 (1964). DOT'S current Title VI regulations 
use the same phrase. 49 CFR @ 21.23(~)(3) (1985). The air traffic control 
system does not involve the "detail" of federal personnel; there is, in fact, no 
other air traffic control entity to which federal personnel can be "detailed" -- 
the system is self-contained. In. 1978, pursuant to its responsibility to 
coordinate the implementation of regulations under @ 504 by federal agencies, 
the Department of Health, Education, and Welfare (HEW) published guidelines that 
substituted the word "services" for "detail. " 43 Fed. Reg. 2137. But at the same 
time HEW explained that it did not intend any substantive change in the 
definitions: 

"Despite some difference in the wording of the definitions of federal 
financial assistance in the regulations implementing section 504 and title VI, 
the substance of the two definitions does not differ." Id., at 2132. 

Later, the Department of Justice was given the task of coordinating the 
regulations under various civil rights laws, including @ 504. Exec. Order No. 
12250, 3 CFR 298 (1980). It retained the HEW definition of federal financial 
assistance that included "[services] of Federal personnel. " 28 CFR @ 41.3(e)(2) 
(1985). Since the first regulations under Title VI, the interpretation of 
federal financial assistance has been that the detail, or loan, of federal 
personnel can constitute federal assistance. "Services" in this context means 
"detail." No such selection of federal personnel for a particular duty is 
involved here. The Court of Appeals erred in ignoring this longstanding 
administrative interpretation. Chevron U. S. A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 844 (1984). We note that any other 
interpretation would give almost limitless meaning to the term "federal 



financial assistance. " 

The judgment of the Court of Appeals is accordingly reversed, and the case 
is remanded for proceedings consistent with this opinion. 

It is so ordered. 

DISSENTBY: MARSHALL 

DISSENT: JUSTICE MARSHALL, with whom JUSTICE BRENNAN and JUSTICE 
BLACKMUN join, dissenting. 

The Court starts from the proposition that no federal funds under the Airport 
and Airway Improvement Act of 1982, 49 U. S. C. App. @ 2201 et seq., are 
disbursed directly to commercial [*614] airlines. It infers that commercial 
airlines therefore do not "receive" federal financial assistance. And it 
concludes that @ 504 of the Rehabilitation Act of 1973 is therefore wholly 
inapplicable to those airlines. That reasoning misperceives the proper inquiry 
under @ 504. 

Section 504 provides that "[no] otherwise qualified handicapped individual . 
. . shall, solely by reason of his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance or under any 
program or activity conducted by any Executive agency . . . . " 29 U. S. C. @ 

794. The appropriate question 1s thus not whether commercial [***31] airlines 
"receive" federal financial assistance. Rather, it is whether commercial 
airlines are in a position to "[exclude handicapped persons] from the 
participation in, . . . [deny them] the benefits of, or . . . [subject them] to 
discrimination under" a program or activity receiving federal financial 
assistance or conducted by an Executive agency. I believe that they are, and I 
therefore dissent. 

The Court begins its analysis at the proper place: the underlying grant 
statute. See Note, 83 Colum. L. Rev. 1210, 1227-1232 (1983). The Airport and 
Airway Improvement Act of 1982 (Act), which replaced the Airport and Airway 
Development Act of 1970, Pub. L. 91-258, 84 Stat. 219 et seq., is designed to 
ensure "the safe operation of the airport and airway system" and to ensure that 
system's more effective management and utilization. 49 U. S. C. App. @@ 



2201(a)(l), (2). To that end, the Act authorizes the Secretary of 
Transportation to make grants to owners of public-use airports and to certain 
governmental units for airport tievelopmen t and airport planning. [* *27 161 
@@ 2204(a), 2208(a). It provides for certain other disbursements to airport 
owners [***32] and to States for the same purposes, @@ 2206, 2207. It 
authorizes the Secretary to expend other funds for the purposes of acquiring, 
establishing, [*615] and improving air navigation facilities, @ 2205(a), and 
operating and maintaining those facilities, @ 2205(c), for associated research 
and demonstration projects, @ :2205(b), and for certain weather reporting 
services, @ 2205(d). The Act finally directs the Secretary to fund the 
Explosive Detection K-9 Team Training Program for the purpose of detecting 
explosives at airports and aboard aircraft. @ 2225. 

The majority never explains the scope of the " program or activity receiving 
Federal financial assistance or . . . conducted by any Executive agency" that it 
believes the Act creates. In light of the Court's treatment of the " program 
or activity" issue in Grove City College v. Bell, 465 U.S. 555 (1984), I 

believe that the Act is most naturally viewed as creating " programs" or 
"activities" relating to the construction and maintenance of safe and 

efficient airports, and the creation of safe airways. That, however, is not the 
end of the inquiry. 

The next question is whether the Department of Transportation [***33] 
(DOT) has jurisdiction under @ 504 to regulate commercial airlines in order to 
ensure that handicapped individuals are not "excluded from the participation in, 
. . . denied the benefits of, or . . . subjected to discrimination under" those 
programs or activities. nl In my view, the nature of airline transportation 

demands that DOT have such authority. If commercial airline companies barred 
the handicapped from traveling on their airlines at all, then that conduct would 
deny the handicapped the benefits of federally funded and conducted programs 
and activities relating to the airport and airway system. When commercial 

airlines allow the handicapped to travel on airlines, but, unreasonably and 
solely because [*616] of their handicap, force them to do so under 
conditions not substantially equal to those enjoyed by persons who are not 
handicapped, I believe that there too the airlines discriminatorily deny the 
handicapped the benefits of federally funded programs or activities supporting 
the airport and airway system. 

nl The original rulemaking proceedings in this case were undertaken by the 
Civil Aeronautics Board (CAB). As the Court explains, ante, at 600, n. 3, 
however, the relevant functions of the CAB were transferred to DOT under the 
Civil Aeronautics Board Sunset Act of 1984, Pub. L. 98-443, 98 Stat. 1703 et 
seq. See also Paralyzed Veterans of America v. CAB, 243 U. S. App. D. C. 237, 
267, 752 F.2d 694, 724 (1985). 



This result derives from the fact that commercial airlines are in a unique 
position to deny public access to federally funded airport and airway services. 
It is true, as the Court points out, that the airport and airway system benefits 
a wide variety of persons and entities, including some who never fly. See ante, 
at 608-610. At the same time, however, a critical and obvious benefit of the 
airport and airway system, for members of the general public, is that it allows 
them to purchase tickets on airlines and to travel from city to city. The vast 
majority of members of the general public can enjoy that benefit only to the 
extent allowed, and under conditions set, by commercial airlines. Commercial 
airlines thus necessarily act as gatekeepers controlling who shall enjoy, and 
under what conditions, important benefits under federally funded and conducted 
programs. The airlines' position, as a result, is quite different from that of 
the trucking firms and delivery services referred to by the majority, ante, at 
611. n2 

n2 The majority ignores this aspect of the question presented by the parties 
by relying unwaveringly on the fact that, as a general matter, no federal funds 
are disbursed directly to commercial airlines. The Court, however, has never 
held that fact dispositive. In Grove City College v. Bell, 465 U.S. 555 (1984), 
indeed, on which the majority heavily relies, the federal funds triggering Title 
IX coverage were not disbursed to Grove City College at all, but to some of its 
students. We nonetheless found part of the college subject to Title IX. Cf. 
Frazier v. Board of Trustees of Northwest Mississippi Regional Medical Center, 
765 F.2d 1278, 1290 (CA5 1985). 

[**2717] The Civil Aeronautics Board (CAB), in promulgating the rules at 
issue in this case, apparently relied on an understanding that @ 504 gave it no 
authority whatsoever to regulate [*617] the activities of commercial 
airlines not receiving direct subsidies under @@ 406 or 419 of the Federal 
Aviation Act, 49 U. S. C. App. @@ 1376, 1389 (1982 ed. and Supp. 11). See App. 
88a-89a. For the reasons stated above, I believe that that conclusion was in 
error. I therefore agree with the Court of Appeals that the regulations should 
be remanded to DOT to be reconsidered in the light of a proper understanding of 
the agency's authority under @ ,504. 



Were this case to be remanded, it would be appropriate for DOT to proceed 
upon an additional premise not available to the CAB in its original rulemaking 
proceeding: that DOT has power, through regulation of airport operators, to 
ensure that commercial airlines do not discriminatorily deprive handicapped 
persons of the benefits of federal programs supporting the airport and airway 
system. n3 In order to serve an airport, an air carrier must enter into a lease 
with the airport operator for the use of airport facilities. DOT has power 
[***36] to direct each federally assisted airport, as part of that lease, to 
secure from all air carriers serving the airport an assurance of compliance with 
regulatory standards for service to handicapped persons. n4 

n3 At the time of the original rulemaking proceeding, the involved federal 
agencies had apparently agreed that regulation of airlines would be in the hands 
of the CAB, but that regulation of airport operators would be left to DOT. See 
44 Fed. Reg. 31451 (1979). DOT, in fact, postponed its inquiry into whether it 
should require airport operators, "through their leasing agreements with the 
airlines," to require the airlines to provide service to the handicapped on a 
nondiscriminatory basis, because the CAB was considering imposing such 
regulation on the airlines directly. Ibid. At present, DOT exercises 
jurisdiction over both airlines and airport operators. 

n4 DOT officials, at least in the past, have shared this view. See Review of 
Airline Deregulation and Sunset of the Civil Aeronautics Board (Legislative 
Proposals Relating to Airline Deregulation and CAB Sunset): Hearings before 
the Subcommittee on Aviation of the House Committee on Public Works and 
Transportation, 98th Cong., 2d Sess., 16 (1984) (statement of James Burnley , 
Deputy Secretary of Transportation) ("I don't think there is any question that 
we would have the authority to require a federally assisted airport in its 
contracts with carriers, who are given the right to use the facilities at those 
airports, that they provide that there will be no discrimination against the 
handicapped"); see also 44 Fed. Reg. 31451 (1979). 

[*618] Such a requirement would be a proper exercise of authority under @ 
504. For the reasons stated above, discrimination by commercial airlines 
against handicapped persons deprives those persons of equal access to the 
benefits provided by federally supported airport and airway programs. An 
airport can properly be considered in violation of @ 504 when, through its 
contractual agreement with the airlines, it perpetuates discrimination against 
handicapped persons giving those persons unequal access to those programs. See 



49 CFR @ 27.7 (1985). 

This case raises important and difficult issues regarding the extent of 
federal regulatory authority over entities, not themselves direct recipients of 
federal financial assistance, that nonetheless, in important respects, control 
the terms of public access to the benefits of such assistance. The majority 
ignores these issues because it believes that the single question whether 
commercial airlines are direct "recipients" of federal financial assistance 
disposes of this case. Because I find the matter more complicated than that, I 
dissent. 
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OPINIONBY: KAUFMAN 

OPINION: [*355] KAUFMAN, Senior United States District Judge 

Appellant, Dr. Alfred N. Milbert, has been a member of the Commissioned Corps 
of the United States Public Health Service (PHS) since 1976. In 1981 the PHs 
assigned Milbert to the Food and Drug Administration (FDA) to work as a 
toxicologist. In 1982 Milbert began suffering from a variety of physical 
ailments allegedly caused by his [**2] exposure to airborne contaminants at 
his work site. nl. After Milbert was advised by his physicians to avoid further 
exposure to those contaminants, he requested his immediate supervisors in the 
FDA to move him to a new office. However, according to Milbert, those 
supervisors failed to grant the request. n2. Milbert further contends that 
because he so sought relief concerning his problems with the airborne 
contaminants, his supervisors retaliated against him by (1) failing to promote 
him, and (2 ) giving him a negative work performance appraisal in the October 25, 
1987 Commissioned Officerf# Effectiveness Report (COER). 

nl Milbert's complaint i.n the within case was dismissed on the pleadings by 
the district court. Accordingly, Milbertfs factual allegations are deemed to be 
true for purposes of this appeal. Shear v. National Rifle Association, 196 App. 
D.C. 344, 606 F.2d 1251, 1253 (D.C.Cir. 1979). 



n2 Milbert states that he was subsequently assigned to another office after 
he had spoken with senior supervisory officials in the FDA. 

After Milbert had fully but unsuccessfully exhausted his administrative 
remedies concerning his claim of handicap discrimination, Milbert timely filed 
this case [**3] in the United States District Court for the District of 
Columbia, seeking relief solely under section 504 of the Rehabilitation Act, 
29 U.S.C. @ 794. Milbert's said complaint was dismissed by the district court, 
with prejudice, on the ground that members of the Commissioned Corps of the PHs 
are not entitled to the protections of the Rehabilitation Act. The within 
appeal followed. 

THE REHABILITATION ACT OF 1973 AS AMENDED IN 1978 

Congress enacted the Rehabilitation Act in 1973 to aid handicapped 
individuals and in so doing, in section 501 of that Act, "established the 
principle that (a) the federal government, (b) federal contractors, and (c) 
recipients of federal funds cannot discriminate against the handicapped." 
Prewitt v. United States Postal Service, 662 F.2d 292, 301 (5th Cir. 1981). 
Section 504 provides that "no otherwise qualified individual . . . shall, solely 
by reason of his handicap, be excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity 
receiving financial assistance." 29 U.S.C. @ 794. Section 505 (a)(2) makes 
applicable to section 504 the "remedies, procedures and rights set forth in 
Title [**4] VI of the Civil Rights Act of 1964." 29 U.S.C. @ 794(a)(2). 

In Prewitt, Judge Tate, in the course of reviewing the legislative history of 
the Act, commented: 

Under the original 1973 Rehabilitation Act, a private cause of action 
founded on handicap discrimination was not recognized upon section 501 as 
against a federal government employer; the literal statutory wording merely 
required federal agencies to submit affirmative actions plans. However, due to 
differences in statutory wording, all courts that considered the issue found 
that section 504 established a private cause of action for handicapped persons 
subjected to discrimination by recipients of federal funds, while the federal 
courts split on the question whether the same was true under section 503 for 
individuals subjected to handicap discrimination by federal contractors. 

In 1978, the Rehabilitation Act was amended to provide a private cause of 
[ * 3 5 6 ]  action in favor of' persons subjected to handicap discrimination by the 
federal government employing agencies. In the House, an amendment was 
adopted and ultimately enacted by the Congress that extended section 504's 
proscription against handicap discrimination to 'any program [**5] or 
activity conducted by an Executive agency or by the United States Postal 
Service;' the legislative history, as well as the judicial interpretations, 
fully recognized that a private right of action had been created by section 504. 

The Senate, at the same time, added a new section 505(a)(l) to the 
Rehabilitation Act, which created a private right of action under section 501. 

Prewitt, 662 F.2d at 302-03 (footnotes omitted) (emphasis in original). 

Section 505(a) provides as follows: 

The remedies, procedures, and rights set forth in section 717 of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e-16), including the application of sections 
706(f) through 706(k) (42 1J.S.C. 2000e-5(f) through (k)), shall be available, 
with respect to any complaint under section 791 of this title, to any employee 
or applicant for employment aggrieved by the final disposition of such 
complaint, or by the failure to take final action on such complaint. In 



fashioning an equitable or affirmative action remedy under such section, a court 
may take into account the reasonableness of the cost of any necessary work place 
accommodation, and the availability of alternatives therefor or other 
appropriate relief in [**6] order to achieve an equitable and appropriate 
remedy. 

The remedies, procedures, and rights set forth in title VI of the Civil 
Rights Act of 1964 [42 U.S.C. @ 2000d et seq.] shall be available to any person 
aggrieved by any act or failure to act by any recipient of Federal assistance or 
Federal provider of such assistance under section 794 of this title. 

42 U.S.C. @ 794(a)(1)(2),. 

Thus, Title VII and its exhaustion requirements were incorporated by the 
Congress in 1978 into the remedy procedures of section 501. By way of contrast, 
section 504 incorporates Title VI -- not Title VII -- procedures. Title VI, 
which relates to the cutting off of funding of federal programs when certain 
prescribed discriminatory conduct occurs, does not contain exhaustion 
requirements similar to those of Title VII. 

Ultimately, both Houses of Congress passed the 1978 amendments to the 
Rehabilitation Act of 1973, seemingly without recognizing that the 1978 
amendments contained two different approaches in the creation of a right of 
action by a federal government employee against his agency. Commenting in that 
regard, Judge Tate wrote in Prewitt: 

In summary, the 1978 amendments to the Rehabilitation Act [**7] 1) 
established a private right of action, subject to the same procedural 
constraints (administrative exhaustion, etc.) set forth in Title VII of the 
Civil Rights Act, in favor of section 501 claimants, and 2) extended section 
504's proscription against handicap employment discrimination to cover the 
activities of the federal government itself. 

Thus, by its 1978 amendments to the Rehabilitation Act, Congress clearly 
recognized both in section 501 and in section 504 that individuals now have a 
private cause of action to obtain relief for handicap discrimination on the part 
of the federal government and its agencies. The amendments to section 504 were 
simply the House's answer to the same problem that the Senate saw fit to resolve 
by strengthening section 501. The joint House-Senate conference committee could 
have chosen to eliminate the partial overlap between the two provisions, but 
instead the conference committee, and subsequently Congress as a whole, chose to 
pass both provisions, despite the overlap. 'When there are two acts upon the 
same subject, the rule is to give effect to both if possible.' United States v. 
Borden Co., 308 U.S. 188, 198, 60 S. Ct. 182, 188, 84 L.Ed. 181 [**8] (1939). 
By this same principle, in order to give effect to both the House and the Senate 
1978 amendment6 finally enacted, we must read the [*357] exhaustion of 
administrative remedies requirement of section 501 into the private remedy 
recognized by both section 501 and section 504 for federal government handicap 
discrimination. Prewitt, 662 F.2d at 304 (emphasis in original). 

Since 1978, the right of a federal governmental employee to sue his employing 
agency under the Rehabilitation Act has been unquestioned. See, e.g., Morgan 
v. United States Postal Service, 798 F.2d 1162 (8th Cir. 1986); Boyd v. United 
States Postal Service, 752 F.2d 410 (9th Cir. 1985); Shirey v. Devine, 670 F.2d 
188 (D.C.Cir. 1982). But there exists a split among the courts as to whether 
such a suit may be brought under section 504 as well as under section 501. 
Compare Morgan v. United States Postal Service, 798 F.2d 1162, 1165 (8th Cir. 
1986) and cases stated thereat; Smith v. United States Postal Service, 742 F.2d 
257, 259-60 (6th Cir. 1948); Prewitt v. United States Postal Service, 662 F.2d 
292, 304 (5th Cir. 1981), a.nswering the question in the affirmative, with Boyd 
[**9] V. United States Postal Service, 752 F.2d 410, 413 (9th Cir. 1985); 
McGuinness v. United States Postal Service, 744 F.2d 1318, 1321 (7th Cir. 1984), 
indicating a negative response to that question. However, those courts which 
have taken the approach thak a private cause of action exists under either 



section 501 or section 504 or both, have read into section 504 the requirement 
of exhaustion of administrative remedies in the manner prescribed by section 
505(a)(l) and thus by Tit1.e VI. 

The court below seemingly did not decide the question of whether Milbert can 
proceed under sectMn 504 since it denied relief on the basis of the "military 
exception" discussed infra. On appeal, while maintaining his right to proceed 
herein under section 504, Milbert has alternatively asked this Court to permit 
him, on remand, to amend his complaint to seek relief under section 501. In view 
of the underlying philosophy of Fed.R.Civ.P. 15, n3 which favors the grant of 
petitions to amend, and in view of our disagreement with the court below with 
regard to the "military exception," see the discussion infra at pp. 9-12, there 
would appear no reason why we should not grant Milbert's said [**lo] 
alternative request to amend his complaint to enable him to go forward under 
section 501. In that context, we need not resolve the question, which has 
divided the circuits, whether a person such as Milbert can proceed under section 
504 as well as under section 501. We would, however, strongly suggest that in 
the future, plaintiffs such as Milbert seek relief under section 501 rather than 
under section 504. 

n3 See Hanson v. Hoffman, 202 App. D.C. 42, 628 F.2d 42, 53 n. 11 (D.C.Cir. 
1980). 

APPLICABILITY OF THE REHABILITATION ACT TO EMPLOYEES OF PHS 

Title 42 U.S.C. @ 2000e-16 (referred to in section 501) provides: 

(a) All personnel actions affecting employees or applicants for employment 
(except with regard to aliens employed outside the limits of the United States) 
in military departments as defined in section 102 of Title 5, in executive 
agencies as defined in section 105 of Title 5 (including employees and 

applicants for employment who are paid from nonappropriate funds), in the United 
States Postal Service and the Postal Rate Commission, in those units of the 
Government of the District of Columbia having positions in the competitive 
service, and in those units of the legislative and judicial [**Ill branches 
of the Federal Government having positions in the competitive service, and in 
the Library of Congress shall be made free from any discrimination based on 
race, color, religion, sex, or national origin. (Emphasis added). 

\ The question has arisen in other cases as to whether uniformed members of the 
military service are "employees . . . in military departments" as those words 
are used in Title VII. A rlumber of courts have answered that question in the 
negative. In Johnson v. Alexander, 572 F.2d 1219 (8th Cir.), cert. denied, 439 
U.S. 986 [*358] (1978), Judge Henley wrote: 

From our consideration of the record and of the briefs and arguments it is 
clear to us that at the heart of plaintiff's claim is the premise that the 
relationship between the government and a uniformed member of the Army, Navy, 
Marine Corps, Air Force or Coast Guard is that of employer-employee, and that an 
applicant for enlistment in one of those armed services is an applicant for 
'employment' and should have his application judged by Title VII standards. We 
cannot accept that premise and accordingly cannot accept counsels' conclusions 
based thereon. 

While military service possesses some of the characteristics [**I21 of 
ordinary civilian employment, it differs materially from such employment in a 
number of respects that immediately spring to mind, n4 and the peculiar status 
of uniformed personnel of our armed forces has frequently been recognized by the 
courts. See, for example, the following cases which, among others, were cited by 
the district court in its discussion of the question of whether the case 



presented a justiciable controversy: Parker v. Levy, 417 U.S. 733, 94 S. Ct. 
2547, 41 L. Ed. 2d 439 (1974); Gilligan v. Morgan, 413 U.S. 1, 93 S. Ct. 2440, 
37 L. Ed. 2d 407 (1973); Orloff v. Willoughby, 345 U.S. 83, 73 S. Ct. 534, 97 L. 
Ed. 842 (1953). See also the discussion of the status of an enlistee in the Army 
that appears in the rather old case of In re Grimley, 137 U.S. 147, 11 S. Ct. 
54, 34 L. Ed. 636 (1890). 

n4 An enlisted man in the Army, for example, is not free to quit his 'job,' 
nor is the Army free to fire him from his employment. Additionally, the eoldier 
is subject not only to military discipline but also to military law. 

Johnson, 572 F.2d at 1223-24. Similarly, in Gonzalez v. Department of Army, 714 
F.2d 926 (9th Cir. 1983), Judge Fletcher concluded [**I31 that the 1972 
amendments to Title VII, 4:! U.S.C. @ 2000e-16 (allowing federal employees to sue 
their employing federal agency) were "not intended to extend Title VII coverage 
to enlisted and commissioned members of the armed forces in active service." 
Gonzalez, 718 F.2d at 928. n4 

n4 But see Judge Weinstein's opposite views in Hill v. Berkman, 635 F. Supp. 
1228 (E.D.N.Y. 1986). 

This Circuit has not yet determined, and in the within case, need not 
determine the question of whether members of the armed forces may bring suit 
under Title VII. Assuming, however, arguendo only, that members of the armed 
forces have no such right, the question here at issue is whether commissioned 
officers of the PHS are, as the court below concluded, analogously expected from 
the protections of Title VII and, because of Title VI18s incorporation into the 
Rehabilitation Act as amended in 1978, also from the protections of that 
latter Act. 29 U.S.C. @ 794a(a)(l); 42 U.S.C. @ 2000e-16. 

In Salazar v. Heckler, 787 F.2d 527 (10th Cir. 1986), the Tenth Circuit 
concluded that the case law excepting members of the military from Title VII is 
equally applicable to commissioned officers of [**I41 the PHs. Id. at 533. 
In Salazar, Judge Bohanon reviewed the many similarities between the 
commissioned officers of the PHs and members of the armed forces. Salazar, 787 
F.2d at 530-31. However, there are also many material differences between 
commissioned officers of the PHs and members of the armed forces, differences 
which, in our view, make inapplicable the stated and implied rationales for the 
"military exception" relied upon by those courts which have excluded active 
members of the armed forces from the protection of Title VII. Those differences 
include : 

(1) The PHs is not defined as one of the "armed forces." See 10 U.S.C.@ 101(4); 
37 U.S.C. ) 101(4), n5. 

(2) The PHs is an agency of the Department of Health and Human Services. 42 
U.S.C. @ 202. It is neither a component [*359] of any armed force nor is its 
primary mission the assistance of any armed force. Rather, the Congress has 
assigned to it the task of generally aiding and improving the public health. 

(3) Unlike most members of the armed forces, a commissioned officer of the PHs 

is free unilaterally to terminate his status as a commissioned officer of the 
PHs. See Officers Handbook. for Officers of the Commissioned Corps (CCPM Pamphlet 
10-B) at 7-8. ("Except during a period of war or national emergency when the 
commissioned corps has been declared a military service, an officer may resign 



his commission at any time. " )  

(4) The PHs is not a "Military Service" until the President so declares, by 
executive order, in time of war or national emergency. 42 U.S.C. @ 217. 

(5) Officers of the PHs are not subject to the Code of Military Justice unless 
the President so declares pursuant to the provisions of 42 U.S.C. @ 217. 

n5 It is to be noted, however, that the PHs is a "uniformed service." See 5 
U.S.C. @ 2101(3); 10 U.S.C. @ 1072(1); 37 U.S.C. @ lOl(3); 42 U.S.C. @ 201(p). 
However, the wearing of a uniform does not necessarily mean that the wearer is 
engaged in military-type duty. 

While the issue is not free from debate, we are of the view that these 
differences significantly and sufficiently distinguish members of the PHs from 
members of the armed forces so as to cause us to conclude that the "military 
exception" to Title VII and therefore to the Rehabilitation Act does not apply 
to a commissioned officer of the PHS and bar him from bringing suit under the 
Rehabilitation Act. Therefore, Milbert's within suit is not barred because he 
is employed by the PHs. 

Accordingly, we hereby remand the instant case to the district court for 
further proceedings during which Milbert shall be permitted to amend his 
complaint to assert his right to relief under section 501. 

Reversed and remanded. 
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JERRE S. WILLIAMS, Circuit Judge: 

Minnie E. Honeycutt instituted this employment discrimination suit against 
Major General John E. Long, in his role as Commander of the Army & Air Force 
Exchange Service ("AAFES"). The district court dismissed Honeycutt's suit for 
failure to name the proper party defendant and for insufficiency of process 
under Fed.R.Civ.P. 4(d)(4) and (5). We affirm. 

I. Facts and Prior Proceedings 

Honeycutt has been employed by the AAFES since October 23, 1967. On September 
6, 1985, Honeycutt contacted an AAFES Equal Employment Opportunity counselor to 
complain that she had not been promoted because of her sex, age, and handicap. 
Honeycutt proceeded through the appropriate administrative channels, and on 
January 14, 1987, she received a final adverse decision from the AAFES. 
Honeycutt filed this suit on February 4, 1987 under Title VII, 29 U.S.C. @ 
2000e-16, the Rehabilitation Act, [**2] 29 U.S.C. @ 791, and the Age 
Discrimination in Employment Act ( "ADEA" ) , 29 U. S .C. @ 633a, naming Long as the 
sole defendant. Honeycutt served process on Long on February 11, 1987. 

On April 9, 1987, Long filed a motion to dismiss or, in the alternative, for 
summary judgment on the grounds that Long was not the proper party defendant and 
that service of process was insufficient under Fed.R.Civ.P. 4(d)(4) and (5).nl 
Honeycutt responded to the motion by asserting she had sued the correct party 
and by requesting leave to amend her complaint to add the Secretary of Defense 
as the named defendant under Fed.R.Civ.P. 15(c). Honeycutt also proceeded to 
perfect process by serving the United States Attorney for the Northern District 
of Texas on June 2, 1987. 



nl Rule 4(d) (4) and (5) provide a uniform and comprehensive method of service 
of the federal government: 

(4) Upon the United States, by delivering a copy of the summons and of the 
complaint to the United States attorney for the district in which the action is 
brought or to an assistant United States attorney or clerical employee 
designated by the United States attorney in a writing filed with the clerk of 
the court and by sending a copy of the summons and of the complaint by 
registered or certified mail to the Attorney General of the United States at 
Washington, District of Col.umbia, and in any action attacking the validity of an 
order of an officer or agency of the United States not made a party, by also 
sending a copy of the summons and of the complaint by registered or certified 
mail to such officer or agency. 

(5) Upon an officer or agency of the United States, by serving the United 
States and by sending a copy of the summons and of the complaint by registered 
or certified mail to such officer or agency. If the agency is a corporation the 
copy shall be delivered as provided in paragraph (3) of this subdivision of this 
rule. 

A memorandum order and final judgment were issued on July 23, 1987. The 
district court granted the Commander's motion to dismiss or, in the alternative, 
for summary judgment and denied Honeycutt's request to amend her complaint. This 
appeal followed. 

11. The Proper Party Defendant 

A government employee has thirty days from the receipt of the final agency 
ruling informing her of her rights to appeal by filing a Title VII employment 
discrimination action. n2 42 U.S.C. @ 2000e-16(c); Brown v. General Serv. 
Admin., 425 U.S. 820, 96 S.Ct. 1961, 48 L.Ed.2d 402 (1976); Bell v. Veterans 
Admin. Hosp., 826 F.2d 357, 360-61 (5th Cir.1987). In this case, Honeycutt had 
until February 13, 1987 to file her complaint against the proper defendant. 
[*I3491 She timely filed her complaint on February 4, 1987; however, she 
mistakenly chose Long as the defendant. 

n2 Honeycutt could have filed a complaint with the Equal Employment 
Opportunity Commission ("EEOC") and awaited the EEOC's decision before filing a 
lawsuit. 42 U.S.C. @ 2000e-16(c). She elected instead to bypass the EEOC and 
institute this action. 

\ 
- - - - - - - - - - - - . - - -  -End Footnotes- - - - - - - - - - - - - - - - - 
Under Title VII and the Rehabilitation Act the proper defendant is "the 

head of the department, [**4] agency, or unit, as appropriate." 42 U.S.C. @ 
2000e-16(c); 29 U.S.C. @ 794(a)(1) (adopts Title VII procedures). The Supreme 
Court has also held that the ADEA is to be construed in accordance with Title 
VII. Lehman v. Nakshian, 453 U.S. 156, 168 n. 15, 101 S.Ct. 2698, 2705 n. 15, 69 
L.Ed.2d 348 (1981) ("measures used to protect Federal employees [from age 
discrimination] would be substantially similar to those" in Title VII); Oscar 
Mayer & Co. v. Evans, 441 U.S. 750, 756, 99 S.Ct. 2066, 2071, 60 L.Ed.2d 609 
(1979) (stating the parallel provisions of the ADEA should be construed 
consistently with Title VII); see also Smith v. Office of Personnel Management, 
778 F.2d 258, 262 (5th Cir:.1985), cert. denied, 476 U.S. 1105, 106 S.Ct. 1949, 
90 L.Ed.2d 358 (1986) (stating Title VII case law will be used to construe the 
ADEA). Thus, the appropriate defendant to be sued under the ADEA is the same 



person as under Title VII and the Rehabilitation Act. 

Both Title VII and the ASEA specifically state that this law identifying the 
proper defendant applies to personnel actions affecting employees in military 
departments as defined in 5 U.S.C. @ 102, and in executive agencies ae defined 

[**5] by 5 U.S.C. @ 105. See 42 U.S.C. @ 2000e-16(a) and 29 U.S.C. @ 633a(a). 
Military departments are defined as the Department of Army, the Department of 
Air Force, and the Department of Navy. 5 U. S. C. @ 102. An executive agency means 
an executive department, a government corporation, and an independent' 
establishment. 5 U.S.C. @ 105. The Department of Defense is an executive 
department. 5 U.S.C. @ 101. An independent establishment means an establishment 
in the executive branch which is not an executive department, military 
department, or part thereof. 5 U.S.C. @ 104. The AAFES is a part of the 
Department of Defense. n3 Thus, the AAFES by statutory definition is not an 
executive department, military department, executive agency, or independent 
establishment. 

n3 The AAFES is a Nonappropriated Fund Instrumentality ("NAFI") of the United 
States operating under the Department of Defense. It is directed by a board of 
directors composed of Army and Air Force members. In the Department of Defense 
Directive 1401.1-M, Pereonnel Policy Manual for NAFI's, NAFI employees are 
stated to be federal employees within the Department of Defense. 

Clearly, the Commander of AAFES is then not the head [**6] of a 
"department, agency, or unit" so that he would be a proper defendant under the 
statute. n4 A proper defendant in this case would be the head of the Department 
of Defense, the Secretary of Defense, since the Department of Defense is an 
executive department. n5 Thus, Honeycutt incorrectly sued the wrong party. 

n4 Unit as set out in 42 U.S.C. @ 2000e-16(c) is a unit of the District of 
Columbia or the federal legislative and judicial branches having positions in 
the competitive service. AAFES, therefore, cannot be a unit as NAFI employee8 
are not civil servants. 

n5 Also, since the AAFES is run jointly by the Department of the Air Force 
and the Department or the Army, Honeycutt could properly have sued the Secretary 
of the Air Force and the Secretary of the Army jointly. See Gonzalee v. 
Secretary of the Air Force, 824 F.2d 392 (5th Cir.1987), cert. denied, U.S. 

, 108 S.Ct. 1245, 99 L.Ed.2d 443 (1988). 

111. Relation back under Fed.R.Civ.P. 15(c) 

Honeycutt asserts the district court was incorrect in denying Honeycutt's 
motion to amend her complaint to add the Secretary of Defense as the proper 
party. Under 15(c) of the Fed.R.Civ.P., this amendment [**7] would allow for 
relation back to the original filing date so that Honeycutt would be deemed to 
have filed timely against the Secretary. n6 This Court is [*I3501 bound by 
Schiavone v. Fortune, 477 U.S. 21, 106 S.Ct. 2379, 91 L.Ed.2d 18 (1986), which 
sets out four requirements for relation back of an amended pleading that brings 
in a new party under Rule 15(c): 

(1) the basic claim must have arisen out of the conduct set forth in the 
original pleading; 2) the party to be brought in must have received such notice 
that it will not be prejudiced in maintaining its defense; 3) the party must or 
should have known that, but for a mistake concerning identity, the action would 



have been brought  a g a i n s t  it; and 4 )  t h e  second and t h i r d  requi rements  must have 
been f u l f i l l e d  w i t h i n  t h e  p re sc r ibed  l i m i t a t i o n s  per iod .  

Id .  a t  29, 106 S.Ct. a t  2384. I n  o r d e r  f o r  an amended p l ead ing  t o  r e l a t e  back, 
a l l  f o u r  f a c t o r s  must be  s a t i s f i e d .  It i s  no t  d i spu ted  t h a t  Honeycutt e a t i s f i e e  
t h e  f i r s t  f a c t o r .  I t  i s  t h e  o t h e r  t h r e e  f a c t o r s  t h a t  a r e  a t  i s s u e  on appeal .  

n6 Fed.R.Civ.P. 1 5 ( c )  r eads  a s  fol lows:  

Whenever t h e  c la im o r  defense  a s s e r t e d  i n  t h e  amended p l ead ing  a r o s e  o u t  of t h e  
conduct,  t r a n s a c t i o n ,  o r  occur rence  set f o r t h  o r  a t tempted t o  be  set f o r t h  i n  
t h e  o r i g i n a l  p lead ing ,  t h e  amendment r e l a t e s  back t o  t h e  d a t e  of  t h e  o r i g i n a l  
p lead ing .  An amendment changing t h e  p a r t y  a g a i n s t  whom a c la im is  a s s e r t e d  
r e l a t e s  back i f  t h e  foregoing  p rov i s ion  is  s a t i s f i e d  and, w i t h i n  t h e  pe r iod  
provided by law f o r  commencing t h e  a c t i o n  a g a i n s t  t h e  p a r t y  t o  be  brought  i n  by 
amendment t h a t  p a r t y  (1) has  r ece ived  such n o t i c e  of t h e  i n s t i t u t i o n  of  t h e  
a c t i o n  t h a t  t h e  p a r t y  w i l l  no t  be  p re jud i ced  i n  main ta in ing  h i s  de fense  on t h e  
m e r i t s ,  and ( 2 )  knew o r  should have known, bu t  f o r  a  mistake concerning t h e  
i d e n t i t y  of  t h e  proper  pa r ty ,  t h e  a c t i o n  would have been brought a g a i n s t  t h e  
pa r ty .  

The q u e s t i o n s  b e f o r e  u s  t hen  a r e  (1) whether t h e  S e c r e t a r y  of Defense had 
s u f f i c i e n t  n o t i c e  of  Honeycutt 's  f e d e r a l  law s u i t  s o  t h a t  no p r e j u d i c e  would 
r e s u l t  t o  t h e  S e c r e t a r y  i n  main ta in ing  a  defense ,  ( 2 )  whether t h e  S e c r e t a r y  knew 
o r  should have known t h a t  t h e  a c t i o n  brought a g a i n s t  Long would have been 
brought a g a i n s t  him b u t  f o r  Honeycutt 's  mistake i n  t h e  complaint naming Long, 
and ( 3 )  whether t h e  above two requirements  w e r e  s a t i s f i e d  w i t h i n  t h e  30-day 
l i m i t a t i o n s  p e r i o d  of  42 U.S.C. @ 2000e-16(c). Thus, t h e  focus  is on n o t i c e  
w i t h i n  t h e  l i m i t a t i o n s  per iod .  

I n  Schiavone, t h e  Supreme Court d i d  no t  dec ide  t h e  t y p e  of n o t i c e  r e q u i r e d  t o  
s a t i s f y  t h e  set o u t  requirements  bu t  it d i d  dec ide  proof o f  some n o t i c e  was 
necessary.  I t  a l s o  i n d i c a t e d  t h e  focus  should no t  be  on when n o t i c e  is  given,  
b u t  when it is rece ived .  The c o u r t  concluded t h a t  Rule 1 5 ( c )  should be  app l i ed  
l i t e r a l l y :  

W e  do no t  have b e f o r e  u s  a choice  between a  " l i b e r a l "  approach toward Rule 
1 5 ( c ) ,  on t h e  one hand, and a  " t echn ica l "  i n t e r p r e t a t i o n  of  t h e  Rule,  on t h e  
o t h e r  hand. The cho ice  i n s t e a d ,  is between recogniz ing  o r  i gno r ing  what t h e  Rule 
provides  i n  p l a i n  language. W e  accept  t h e  Rule a s  meaning what it says.  
[**9] Id .  a t  30, 106 S.Ct. a t  2385. 

Th i s  Court ha s  app l i ed  t h e  Schiavone f a c t o r s  i n  t h r e e  r e c e n t  d e c i s i o n s .  
Gonzales, supra ;  Brown v. Department of t h e  Army, 854 F.2d 77 ( 5 t h  Cir.1988); 
Lamb v. United S t a t e s  P o s t a l  Serv ice ,  852 F.2d 845 ( 5 t h  Cir .1988) .  I n  [Text  
Deleted by Court Emendation] t h e s e  ca se s ,  w e  upheld t h e  D i s t r i c t  Cour t ' s  r u l i n g  
denying t h e  p l a i n t i f f  t h e  b e n e f i t  of  Rule 1 5 ( c ) .  I n  [Text Deleted by Court 
Emendation] each  ca se ,  it was c l e a r  t h a t  no government e n t i t y  had any n o t i c e  
w i t h i n  t h e  30 day per iod .  

Honeycut t ' s  s i t u a t i o n  i s  d i s t i n g u i s h a b l e  s i n c e  AAFES, a  government e n t i t y ,  
had a c t u a l  n o t i c e  w i t h i n  t h e  s t a t u t o r y  per iod .  Never the less ,  r e l i e f  must be  
denied because of  t h e  f a i l u r e  of any n o t i c e  of any kind t o  t h e  proper  government 
defendant  w i t h i n  t h e  r equ i r ed  t i m e  per iod .  I n  Gonzales, t h i s  Court e x p r e s s l y  
l e f t  open whether some kind of informal  n o t i c e  t o  t h e  proper  defendant  w i t h i n  
t h e  s t a t u t o r y  pe r iod  would be  s u f f i c i e n t  under 1 5 ( c ) .  824 F.2d a t  396, n. 3. I n  
Barkins  v. I n t e r n a t i o n a l  Inns  Inc. ,  825 F.2d 905, 907 ( 5 t h  C i r .  1987) ,  t h i s  Court 
s a i d  t h a t  Schiavone d i d  no t  a f f e c t  t h i s  C i r c u i t ' s  p recedent  concerning what 
c o n s t i t u t e s  n o t i c e  under 1 5 ( c ) ,  sugges t ing  t h a t  a s  long a s  t h e r e  is ev idence  of 



some [**lo] kind of notice to the proper party, whether formal or informal, 
within the appropriate period, the Schiavone factors might be satisfied. Thus, 
Honeycutt needed to prove some kind of notice to the Secretary of Defense that 
prevented prejudice. Otherwise she could not claim the benefit of rule 15(c). 

Honeycutt argues that by serving process on Long on February 4, eight days 
before the statutory time period ran out, knowledge of the suit can be assumed 
to [*I3511 have reached, or at least can be imputed to, the Secretary of the 
Defense. The district court found it unconvincing that there was sufficient 
identity n7 between the AAFES and the Department of Defense for purposes of 
service or for purposes of notice of the pending lawsuit. Based upon Schiavone, 
we are compelled to agree. Honeycutt failed to submit any evidence on the 
issue other than the fact Long was served. 

n7 Generally "identity of interest" means the parties are so closely related 
in their business operations or other activities that the institution of an 
action against one serves to provide notice of litigation to the other. See Kirk 
v. Cronvich, 629 F.2d 404, 408 n. 4 (5th Cir.1980) (the court found a sufficient 
identity between the sheriff and the sheriff department to impute notice). 

First, we cannot conclude that service of Long within the statutory period 
resulted in actual notice to the Secretary of Defense. The lack of evidence 
compels the conclusion that notice did not make it through the ranks of the 
military in eight days, the amount of time remaining in the period from the day 
Long was served with process. The only evidence in the record reflects that 
there was no notice. Service was not even acknowledged in the AAFES office until 
February 11, 1987, which was only two days before the statutory period ended. It 
is highly unlikely that in two days the Secretary of Defense's office became 
aware of the suit. 

Honeycutt also failed to prove that notice should be imputed. The District 
Court correctly held a lack of "identity of interest" between the two 
defendants. The AAFES is a subdivision of the Department of Defense, but it is 
located in a different city and does not share counsel with the Department. n8 

n8 It is noteworthy that only the General Counsel of the Department of 
Defense may accept service of process for the Secretary. 32 C.F.R. @ 257.5(a). 

Honeycutt's case is distinguishable from prior cases in which we have found 
enough relation between the [**I21 original party sued and the one sought to 
be added to infer sufficient notice. In Hendrix v. Memorial Hospital of 
Galveston County, 776 F.2d. 1255, 1257-58 (5th Cir.1985), the evidence showed 
that the original party and the party sought to be added used the same mailing 
address, same counsel, and were located in the same complex. This Court was 
willing to infer notice. Honeycutt's facts are far removed from such focussed 
service. 

In Marks v. Prattco, Inc., 607 F.2d 1153, 1156 (5th Cir.1979), we allowed 
relation back where counsel for the party sought to be added had participated in 
the original hearing and in its answer to the original complaint had made it 
clear that it was aware of the law suit within the relevant period. In the case 
before us, Secretary of Defense's counsel did not participate in any way. 



In Montalvo v. Tower Life Building, 426 F.2d 1135, 1146-47 (5th Cir.1970), 
plaintiffs named the Tower Life Building in the original complaint and sought 
to amend to name the Tower Life Insurance Company. We allowed relation back, 
holding that the allegation of the name of the party was simply a misnomer. We 
found relevant the fact tha.t it was through the general counsel [**I31 of the 
Company that the Building answered. Also, the Company was officed in the 
Building and kept the records of the Building. Id. at 1146. 

Finally, in Barkins, we also allowed relation back. The original party and 
the party sought to be added shared counsel who had represented the employer at 
the EEOC hearing and had received a copy of the EEOC's right to sue letter. 825 
F.2d at 907. Honeycutt'e situation does not fall into any of these fact 
patterns. 

It is the utmost importance to emphasize that a person doubtful about whom to 
sue in the federal government has a safe and effective option under Rule 15(c). 
Realizing that the appropriate party defendant can be confusing when suing the 
government, Congress amended Fed.R.Civ.P. 15(c) in 1966 to provide specific 
guidance : 

The delivery or mailing of process to the United States Attorney, or the United 
States Attorney's designee, or the Attorney General of the United States, or an 
agency or officer who woul11 have been a [*I3521 proper defendant if named, 
satisfies the requirements of clauses (1) and (2) hereof with respect to the 
United States or any agency or officer thereof to be brought into the action as 
a defendant. 

Thus, Honeycutt [**I41 could have preserved her right to use Rule 15(c) 
simply by serving the United States Attorney within the 30 day period. Service 
upon the United States Attorney within the statutory limitations period allows 
relation back under Rule 15(c). Edwards v. United States, 755 F.2d 1155, 1156 
(5th Cir. 1985) . If she had followed the clear language of 15 (c) , she would have 
achieved adequate service to allow later amendment. n9 

n9 The earlier holdings of our Circuit in Hendrix and in Kirk that the period 
for notice includes a reasonable time to perfect service were explicitly 
rejected in Schiavone. 477 U.S. at 30, 106 S.Ct. at 2385. Thue, the fact that 
service was perfected on June 2 by serving the United States Attorney does not 
help Honeycutt here. She had to accomplish it in the 30 day period to be 
protected under 15(c). 

In addition, we must recognize that the concerns with allowing relation back 
when the government is the defendant are more stringent than in private civil 
cases. The Federal Government is clothed with the cloak of sovereign immunity. 
453 U.S. at 161, 101 S.Ct. at 2701. Waivers of sovereign immunity are to be 
strictly construed. Library of Congress v. [**I51 Shaw, 478 U.S. 310, 106 
S.Ct. 2957, 92 L.Ed.2d 250 (1986). Title VII allows for suits against the 
Government; thus, it must be strictly construed. 

IV. Equitable Tolling a.nd the ADEA Statute of Limitations 

Honeycutt raises for the first time on this appeal the claim that the 
district court erred in ap:plying the 30 day statute of limitations to her ADEA 
claim and in not addressing equitable considerations before dismissing the suit 
based on the statute of 1i.mitations. 

An issue raised for the first time on appeal may be considered by this Court 
where exceptional circumstances are present, provoking amiscarriage of justice. 
Ayers v. Western Line Consolidated School District, 691 F.2d 766, 768 (5th 



Cir.1982). Exceptional circ:umstances include 1) when a pure question of law is 
involved and a refusal to consider it would result in a miscarriage of justice, 
Payne v. McLernorers Wholesale & Retail Stores, 654 F.2d 1130, 1144-1145 (5th 
Cir.1981); and 2) where the interests of substantial justice are at stake, 
Edwards v. Sears, Roebuck, and Company, 512 F.2d 276, 286 (5th Cir.1975). 
Honeycutt has failed to show exceptional circumstances in light of the 
established law under [**I61 Schiavone and the protections to proper service 
procedure in Rule 15(c). Honeycutt's failure to raise the application of the 
statute of limitations and ,the equitable claim of relief from the application of 
the statute at the District Court level precludes the consideration of either 
one as grounds for reversal. 

V. Conclusion 

We hold that appellant's suit was properly dismissed for failure to designate 
the Secretary of Defense as the proper defendant or to substitute for that 
failure service on the United States Attorney or the Attorney General under 
Fed.R.Civ.P. 15(c). Further, we hold that the District Court was correct in 
denying Honeycutt's motion to amend her petition under the same rule. We must 
affirm. 

AFFIRMED. 

CONCUR BY: BROWN, (In Part) 

DISSENT BY: BROWN, (In Par.t) 

DISSENT: JOHN R. BROWN, Circuit Judge, dissenting in fact, but concurring nl 
with lamentations in law. 

nl The Court, over my somewhat spirited defense, has ruled in Gonzales v. 
Secretary of Air Force, 824 F.2d at 395; therefore as a loyal trooper I am bound 
although still convinced of the error of our--and with utmost deference, the 
Supreme Court's--ways. 

Perhaps, at least with respect to F.R. Civ.P. 15(c) cases, I should adopt 
[**I71 the position of a former Chief Judge that dissenting opinions are 
"generally useless." See Payne v. McLemore's Wholesale and Retail Stores, 654 
F.2d 1130, 1147 (5th Cir.1981); (Coleman, J., dissenting). Despite the 
temptation to resign myself to the futility [*I3531 of dissent, I find the 
unfairness of dismissing litigants such as Minnie Honeycutt--especially in 
light of the intent of the 1966 amendments to Rule 15(c) to mitigate the 
harshness of pleading errors which impart no damage to the opposing party--too 
severe to be accepted as an unavoidable evil under the guise of interpretation. 

While I agree with the court's conclusion in Part I1 that Commander Long of 
AAFES is not a proper party defendant, I find myself once again at odds with the 
court with respect to the application of Rule 15(c) 's allowance for an amendment 
of a complaint to relate back. See Gonzales v. Secretary of Air Force, 824 F.2d 
392, 396-400 (5th Cir.1987) (Brown, J., dissenting). Unlike Gonzales, my 
disagreement in the instant case is primarily factual for I disagree wlth the 
court's conclusion that the Secretary of Defense failed to receive any 
notice--actual or imputed--within the 30-day limitations period [**I81 and 
therefore cannot be substituted as the defendant under Rule 15(c). 

Will the Real Defendant Please Stand Up? 

I find no fault with the court's analysis of 42 U.S.C. @ 2000e-16(c) and 
related statutory provisior~s which ultimately concludes that Long, the Commander 
of AAFES, is not a proper defendant in this ADEA action. In this context, 



however, I must point out that (i) the Commander of AAFES has been a named 
defendant in a Title VII c:lass action, n2 and (ii) the Third Circuit recently 
stated, in interpreting @ 2000e-16 (c) , that the correct defendant in a Title VII 
action is either the Secretary of Defense or the head of AAFES. Williams v. Army 
and Air Force Exchange Service, 830 F.2d 27, 31 (3d Cir.1987). ("It is clear 
that had . . . counsel consulted the statute . . . he would have ascertained 
that the correct defendant was the Secretary of Defense or the head of the 
Agency (AAFES).") I raise these two points to highlight the fact that 
Honeycutt's failure to sue the correct party should not be scoffed at or 
dismissed as a mere act of attorney carelessness. To the contrary, Honeycutt and 
her attorneys could stand fairly confident that they had indeed sued the correct 
party. [**I91 Although--as the majority urges with respect to relation 
back--the plaintiff employee could have safely served process on the United 
States Attorney under F.R.C:iv.P. 15(c), this option is of little aid to one who 
has no serious doubt that he has served a proper party defendant. 

n2 Shafer v. Commander, Army and Air Force Exchange Service, 667 F. Supp. 414 
(N.D.Tex. 1985) (a formidable Title V1I sex discrimination class action suit). 

Finally, I believe this court should join the ranks of those courts n3 which 
have criticized ambiguities in EEOC and agency right to sue letters, and extend 
that criticism to agency correspondence which advises prospective plaintiffs of 
their legal rights to sue in federal court. n4 I urge AAFES, as the court urged 
the Secretary of Defense in Williams, n5 to reconstruct its notice to employees 
about their rights to appeal agency disposition of discrimination complaints to 
identify by specific name and title the proper party to be sued in a civil 
action. n6 This does not rest on any notion [*I3541 that there has been any 
active misrepresentation to employees such as Honeycutt. Rather it is to 
acknowledge the inherent confusion of applying @ 2000e-16(c) [**20] to an 
organizational structure as complex as AAFES. n7 

n3 Williams v. Army and Air Force Exchange Service, 830 F.2d 27, 31 (3d 
Cir.1987); Mondy v. Secretary of the Army, 845 F.2d 1051, 1052 n. 1 
(D.C.Cir.1988); Lubniewski v. Department of Navy, 682 F.Supp. 462, 464 
(N.D.Ca1.1988). 

n4 The Department of Health and Human Services identifies the proper 
defendant in its right to sue letters, and I see no reason why AAFES cannot do 
the same for its AAFES employees in correspondence explaining their options to 
file civil actions. 

n5 See Williams, supra, 830 F.2d at 31. 

n6 Honeycutt received a Notice of Proposed Disposition of Discrimination 
Complaint from an AAFES Deputy EEO Officer in addition to the final agency 
decision. The Notice, pursuant to 29 C.F.R. @@ 1613.221 and 1613.282, advised 
Honeycutt that "[ulpon receipt of notification [of the proposed disposition of 
her complaint],,you may appeal to the Equal Employment Opportunity Commission . . . or file a crvil action in an appropriate U.S. District Court within 30 
days." Only one additional phrase would be required to identify the proper 
defendant and give an employee not only notice of her right to sue, but also a 
chance to vindicate her overriding right to be free from employment 
discrimination. [**21] 

n7 In the first place what is the agency, and then who is its head? Is it the 
Department/Secretary of the Army? The Department/Secretary of the Navy? The 
Department/Secretary of the Air Force? Or the Department/Secretary of Defense? 



AAFES is called a nonappropriated fund instrumentality of the Department of 
Defense. In other words, "The Secretary of Defense has vested in the Secretaries 
of the Army and the Air Fo~rce all functions, power, and duties relating to 
exchange and motion picture activities within their departments." A.R. 60-10/AFR 
147-7, para. 1-5. 

Relation Back: A Long-Lost Cousin? 

In the oft repeated words of Schiavone, notice is the "linchpin" of relation 
back under Rule 15(c). Schiavone, 477 U.S. 21, 33, 106 S.Ct. 2379, 2386, 91 
L.Ed.2d 18, 29. The notice requirement serves to protect a party from prejudice 
who is named to the suit after the limitation period. The court concludes that 
the record does not establish whether the Secretary of Defense had either actual 
or imputed notice of the suit against AAFES8s Commander Long. My objection to 
the court's position is basic: (i) neither the trial court nor this court 
afforded any opportunity to Honeycutt either [**22] to establish or, for that 
matter ascertain through minimal discovery, whether that global enterprise known 
officially as The Department of Defense (and its Head, the Secretary) and 
symbolized by the Pentagon which houses its thousands of employees, was aware, 
before expiration of the statute of limitations, of the suit against Commander 
Long; and (ii) there is sufficient evidence of identity of interest to impute 
notice from Commander Long of AAFES to the Secretary of Defense. 

Looking first at (ii) identity of interest this court has previously stated 
in Kirk that "where service of the original complaint is perfected upon an agent 
of a party sought to be brought in by amendment, there is adequate notice of the 
action to that party." Kirk v. Cronvich, 629 F.2d 404, 407 (citations omitted). 
A review of the structure of' AAFES supports the conclusion that the Commander of 
AAFES is an agent of the Secretary of Defense, and therefore notice can be 
imputed. 

The Secretary of Defense delegated authority to the Secretaries of the Army 
and Air Force to operate AAFES. n8 Those two Secretaries, in turn, set up a 
Board of Directors to administer AAFES. Commander Long serves as the executive 
[**23] agent for the Board of Directors for the administration of AAFES and 
also as a member of the Board of Directors. n9 

n8 See n. 5 supra. 

n9 A.R. 60-10/AFR 147-7 paras. 1-7, 2-1. 

AAFES civilian personnel, such as Honeycutt, are federal employees within the 
Department of Defense. n10 The Commander of AAFES is responsible for setting 
"the policies, programs and procedures governing the administration of AAFES 
civilian employees . . . according to the objectives of the DOD [Department of 
Defense] Personnel Policy Manual . . . and the basic policies approved by the 
Board of Directors." nll 

n10 Personnel Policy Manual For Nonappropriated Fund Instrumentalities, DOD 
1401.1-M, para. 1-E. 

nll A.R. 60-10/AFR 147-7, para. 3-lOd(2). 



Additionally, the notice that Honeycutt received of her final interview with 
the AAFES EEO Counselor stated in paragraph 3 that the Commander of AAFES was 
authorized to receive discrimination complaints. n12 

n12 The AAFES letterhead on which the notice appeared displayed both the 
shield of the Department of Defense and the AAFES logo. 

Putting the Picture Puzzle Together--Where Does--The AAFES--the DOD Fit? 

Putting these pieces of the puzzle [**24] together, we have undeniable 
delegation of authority on the part of the Secretaries of Defense, Army and Air 
Force to the Commander [*I3551 of AAFES to handle, at minimum, all civilian 
personnel matters, including discrimination complaints and suits. This 
delegation indicates that at the very least Commander Long was an agent of the 
Secretary of Defense. Thus under Kirk we may, and should, impute notice to the 
Secretary of Defense from tihe timely service upon Long. There is no reason why 
this agency relationship should be deemed to evaporate when an employee's claim 
of discrimination leaves the realm of the administrative process and enters the 
doors of a federal court. 

The Government's argument that placement of the Department of Defense shield 
along with that of AAFES on the notice letterhead (see n. 10 supra) should alert 
employees that the Secretary of Defense, not AAFES, is the proper defendant in 
Title VII and ADEA cases is, or borders on, the absurd. That very shield 
illustrates the closeness of the two entities. Whom to sue, and how the 
respondent is to be described--by title or by name, by the agencies above or 
below himlher--are not reflected in these Heraldic Shields. 

[**25] Was the Exalted Secretary of Defense Aware of Knowledge by His 
Subordinate:--AAFES--Commander Long? 

Even assuming that notice cannot be imputed to the Secretary of Defense from 
service on Commander Long as I have urged under (ii), I further think it is most 
objectionable that this court declines to remand this case to the trial court to 
determine, after carefully controlled discovery, whether the Secretary of 
Defense or an authorized subordinate had actual notice within the meaning of 
Schiavone of the pendency of this case within the limitation period. 

The court flatly rejects the notion that there indeed could have been actual 
informal notice by speculatiing that "it is highly unlikely that in two days [ 
n13 ] the Secretary of Defense's office became aware of the suit." The court 
also states that Honeycutt failed to prove that notice of her claim against 
AAFES filtered "through the ranks of the military" within the eight day period 
between delivery of service to Commander Long and the running of the limitation 
period . 

n13 The time remaining in the limitation period after service on Commander 
Long was acknowledged. 

There is no contest that the record is insufficient to [**26] show actual 
notice. The trouble is that the trial court--even worse this court--denied the 
employee any opportunity to ascertain, much less establish what the facts are. 
Without the benefit of discovery, which in effect we now deny, I cannot fathom 
how an untutored government employee face to face with the glacial ominence of 



the federal establishment can be expected to make a showing of actual notice. 
Without either access to relevant materials from the files of the Commander of 
AAFES, his legal counsel, the Secretary of Defense and the General Counsel of 
the Secretary of Defense, or answers to interrogatories to ascertain other 
notices of the Honeycutt suit, the employee has no means of proving actual i.e. 
imputed or informal notice., 

If the notion of informal actual (including imputed) notice is to be accorded 
any meaning, then the employee must be afforded an opportunity for discovery 
before the trial or this court decides the issue. 

Discovery Thwarted 

Before Honeycutt received Commander Long's responses to a set of 
interrogatories, the trial court granted Long's motion to stay all discovery 
pending resolution of his motion to dismiss. This court has long recognized the 
trial [**27] judge's broad discretion with respect to handling discovery. 
We find an abuse of discretion only if a discovery order is arbitrary or clearly 
unreasonable. See, e.g., Ma.yo v. Tri-Bell Industries, 787 F.2d 1007, 1012 (5th 
Cir.1986); Dukes v. South C:arolina Insurance, 770 F.2d 545, 548-49 (5th 
Cir.1985); Scroggins v. Air Cargo, Inc., 534 F.2d 1124, 1133 (5th Cir.1976). 
However, a denial [*I3561 of discovery as to matters relevant to a motion 
for denial or grant of summary judgment can constitute an abuse of discretion. 
Petrus v. Bowen, 833 F.2d 581 (5th Cir.1987), Ingram Corp. v. J. Ray McDermott 
& Co., 698 F.2d 1295, 1304 (5th Cir. 1983); Scroggins, supra, 534 F.2d at 1133; 
Panola Land Buyers Ass'n. v. Shuman, 762 F.2d 1550, 1560 (11th Cir.1985). 

Even though the employee did not directly challenge the trial court's denial 
(stay) of discovery, the problem remains as to the role of the district court, 
and this court when there is a Schiavone and relation-back problem by a 
governmental employee seeking to vindicate the right given him/her by Congress 
to challenge in an Article I11 court the right to relief. 

That discovery would have been fruitful can hardly be [**28] doubted in 
this day and world of big, big government and its enveloping bureaucracy. It 
would have displayed to an a.lmost certainty that the last thing the Secretary of 
Defense--surrounded by hundreds of civilian experts and literally thousands of 
military supporters of tan, green and blue uniforms, conferring with Joint 
Chiefs of Staff on worldwide problems of defense strategy, the planning for and 
choice of defensive weapons bearing worldwide political implications--would be 
concerned about is this suit in Dallas Texas by one single AAFES employee 
claiming she was discrimina.ted against by being denied various promotions. 

Obviously in an enterprise as widefolding and demanding, Congress--with or 
without the focus of national TVs--would have expressed dismay, indeed outright 
disapproval, of any system-,-really non-system--that committed any such prosaic 
matters to a person already so overwhelmed by global, political, military, 
geographic problems. 

Obviously within this vast bureaucracy, the Secretary must have, a formalized 
system n14 for receipt of legal notices, summons, and citations which Congress 
has ordained--or courts have declared--are to be served on "the Secretary." 

n14 On argument, the United States Attorney, clothed with the full armor of 
the sovereign advised this court that indeed, there is such an office in the 
Pentagon. Imagine in its absence the plight of a Deputy United States Marshal, 
trying to penetrate the maze of Pentagon halls to gain entrance into the 
bureaucratically defended redoubt of the Secretary, or worse a civilian attorney 
hand carrying service of process as allowed under F.R. Civ.P. 4(c)(2)(A). 



Undoubtedly within the labyrinth of the Pentagon there was an office to whom 
Commander Long routinely under appropriate regulations or directives sent word 
that he had been served with a legal summons in Honeycutt's case. If this took 
place it was enough to charge then Secretary Weinberger (or his successor) with 
notice that such a claim was being asserted. No one--and certainly not the 
Supreme Court--over envisioned that its Schiavone notice had to be actual, not 
imputed. 

In the never ending list of those cases n15 in which we throw out at least 
qualified suitors for failure to distinguish between the United States or the 
Departments of Defense, Army, Air Force, Navy, or Coast Guard and the relevant 
Department's Secretary, the minimum the trial and this court should do is to 
permit proof, with adequate discovery, of the governmental agency's procedure on 
service of notice or summons. 

n15 E.g., Brown v. Department of Army, 854 F.2d 77 (5th Cir.1988) ; Harris v. 
Department of Transportation, 843 F.2d 219 (5th Cir.1988); Williams v. Army & 
Air Force Exchange Service, supra, 830 F.2d 27; Koucky v. Department of Navy, 
820 F.2d 300 (9th Cir.1987); Lubniewski supra, 682 F.Supp. 462; Portis v. 
Department of Army, 117 F.R.D. 579 (E.D.Va.1987). 

Conclusion 

For these reasons, I cannot endorse the further erosion of the principles of 
the 1966 amendments to Rule 15(c). These amendments sought to eliminate the 
inequities and injustice of the "sporting theory of justice" n16 whereby minor 
pleading errors deprived litigants with legitimate claims of their day in a 
federal court. 

n16 Schiavone, 477 U.S. 21, 33, 106 S.Ct. 2379, 2386, 91 L.Ed.2d 18, 29 
(Stevens, J., dissenting) (quoting Pound, The Causes of Popular Dissatisfaction 
with the Administration of Justice, 29 A.B.A. Reps. 395, 404-05 (1906). 

[*I3571 Therefore, I respectfully dissent and concur with reservations. 
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ELSIJANE T. ROY, UNITED STATES DISTRICT JUDGE 

Before the Court is the defendants Motion to Dismiss and Motion to Strike. 
The plaintiff has responded and the defendants have filed a reply brief. 

As grounds for the motion, the defendants state that plaintiff is deceased 
and no party may be substituted for him under the Rehabilitation Act; that 
plaintiff has failed to exhaust administrative remedies; and that the United 
States Army, the United States Air Force, the Army & Air force Exchange Service 
("AAFES"), and Mr. Mervyn Robinson are not proper party defendants. 

[*485] The plaintiff filed a Suggestion of Death with this Court on May 9, 
1990, and filed a timely Motion for Substitution of Party, which was granted by 
the Court. Therefore, the defendants' argument relatingto the timeliness of the 
filing of the Motion for Substitution of Party is moot. 

In his amended complaint, the plaintiff alleges that defendants discriminated 
against him because of his handicap, Acquired Immune Deficiency Syndrome (AIDS) 
Related Complex, in violation of the Vocational [**2] Rehabilitation Act 
of 1973 [hereinafter cited as the Rehabilitation Act] , 29 U.S.C. @ 794. 
Plaintiff claimed that defendants failed to accommodate his disease while 
employed with the AAFES and that he was forced to terminate his employment 
because of the failure to accommodate. More specifically, plaintiff contends 
that when it was discovered he had AIDS, he was transferred from his position in 
Food Services to a retail clerk's position, and then to work outside mowing the 
lawn of the defendant AAFES facilities. Plaintiff contends that his condition 
was severely aggravated by this position due to AIDS related problems. 



The defendants argue that under the authority of Robertson v. Wegmann, 436 
U.S. 584, 56 L. Ed. 2d 554, 98 S. Ct. 1991 (1978) and Parkerson v. Carrouth, 782 
F.2d 1449 (8th Cir. 1986), the Arkansas survivorship statute, Ark.Code Ann. @ 
16-62-101 (formerly Ark.Stat.Ann. @ 27-901) does not allow survival of a civil 
rights action. In Wegmann, the Supreme Court decided that 42 U.S.C. @ 1988 
requires courts to apply state law to questions of survival of federal civil 
rights actions, as long as the state law is not inconsistent with the 
Constitution and the laws [**3] of the United States. In Parkerson, 
plaintiff filed a civil rights action under 42 U.S.C. @ @  1983, 1985 and 1986, 
stating a claim for libel, slander, malicious prosecution, and intentional 
injury to the plaintiff's medical practice. Plaintiff sought damages for 
monetary loss and the anxiety and mental anguish he allegedly suffered. The 
Eighth Circuit Court of Appeals affirmed the district court decision that, 
stripped of the libel and slander claims that plaintiff conceded did not 
survive, the action for malicious prosecution and intentional injury to 
plaintiff's medical pract.ice did not survive the plaintiff's death. 

The Court finds Parkerson to be distinguishable from the case sub judice. In 
this case, the plaintiff is alleging injury directly to his person, which places 
the plaintiff's cause of action squarely within the scope of the Arkansas 
survival statute. This is czonsistentwiththe earlier Arkansas case construed by 
the Eighth Circuit in Parkerson, that of Ward v. Blackwood, 41 Ark. 295 (1883). 
In referring to Ward, the Court in Parkerson stated: 

that statutory language identical to Ark.Stat.Ann. @ 27-901 included only 
actions involving [**4] 'bodily injury, or damage of a physical character, 
but [did] not extend to torts which do not directly affect the person, but only 
the feelings or reputation, such as malicious prosecution.' 41 Ark. at 298 

(emphasis added). 

Parkerson, 782 F.2d at 1452. 

Since there are no Arkansas cases directly on point, this Court must 
speculate as to how the Arkansas Supreme Court would treat this issue. Based 
upon the authority cited above, the Court is of the opinion that they would 
allow the present cause of action to survive the plaintiff's death. nl 

nl This holding is consistent with the argument made by the plaintiff in a 
case similar to this one, Glanz v. Vernick, 750 F. Supp. 39, 1990 U.S. Dist. 
LEXIS 15101 (D. Mass. 199CI), that given the high mortality of AIDS patients, 
programs receiving federal funds may in fact feel free to discriminate against 
them, taking sanctuary in the knowledge that the @ 504 cause of action will 
likely abate. 

Defendants next argue t.hat the [**5] plaintiff failed to exhaust his 
administrative remedies, and refer to several steps required to be taken 
administratively under specific regulations applicable to certain federal 
employees. Plaintiff argues that nonappropriated fund employees are not legally 
deemed to be employees of the Federal Government under Chapter 1 Section 1 of 
Army Regulation 215-3 and are therefore not required to exhaust administrative 
remedies. [*486] In her supplemental response, plaintiff has attached a copy 
of the Army Regulation 215-3, and under the provision entitled "1-1 Purpose" it 
states as follows: 

Inasmuch as nonappropriated fund (NAF) employees are not legally deemed to be 
employees of the Federal Government (see para 1-6), the policies, procedures, 
and entitlements relating to employees paid from appropriated funds and those 
relating to NAF employees are different. 



Plaintiff also refers to 5 U.S.C. @ 2105 (c) , which etates that "An employee paid 
from nonappropriated funds of the Army and Air Force Exchange Service . . . . is 
deemed not an employee for the purpose of-(1) laws . . . administered by the 
Office of Personnel Management; . . ." 

Defendant contends that 5 U.S.C. @ 2105(c) goes on [**6] to state that 
"This subsection does not affect the status of these nonappropriated fund 
activities as Federal instrumentalities" and that Title VII and the 
Rehabilitation Act of 1973 are both administered by the Equal Employment 

Opportunity Commission (EEOC) rather than the OPM. Therefore, it is argued by 
defendants that plaintiff's reliance on particular language in 5 U.S.C. @ 
2105(c) is misplaced. 

There is much discussion among the various circuits regarding the requirement 
of exhaustion of administrative remedies in cases brought under the 
Rehabilitation Act. In Morgan v. United States Postal Service, 798 F.2d 1162 
(8th Cir. 1986), cert. denied, 480 U.S. 948, 94 L. Ed. 2d 794, 107 S. Ct. 1608 
(1987), the Eighth Circuit. describes the two separate private causes of action 
for discrimination based on handicap and the exhaustion requirement: 

Section 501 requires federal agencies to implement affirmative action programs 
in employment for handicapped individuals. 29 U.S.C. @ 791(b) (1982 & Supp. 
1985). Section 505(a)(l) makes Title VII remedies available to persons having 
complaints under @ 501. 29 U.S.C. @ 794(a)(1) (1982). Accordingly, an express 
private cause of action exists [**7] under @ 501 for handicap discrimination 
claims in employment by federal agencies. (citations omitted). 

Section 504 provides that: 

29 U.S.C. @ 794. Courts have implied a private cause of action from @ 504. 
(citations omitted) . 

Section 501 claims clearly must be exhausted before filing suit. 29 U.S.C. @ 
794a(a)(l). Whether the same is true for a @ 504 claim, which Morgan asserts, 
however, is not as clear. . . . In cases where the federal government is not a 
defendant, several courts have heldthat exhaustion is not required because Title 
VI remedies do not provide individual relief. (citation omitted). In cases 
involving the federal government, however, courts have required exhaustion of 
Title VII remedies in @ 504 actions. (citations omitted). The difference appears 
to lie with the identity of the defendant. Id., 798 F.2d at 1164-1165.162 

In Honeycutt v. Long, 861 F.2d 1346 (5th Cir. 1988), an AAFES employee 
brought suit against the major general who was commander of AAFES, under the Age 
Discrimination in Employment Act, Title VII, and the Rehabilitation Act. In 
Honeycutt, the Court held: 

The AAFES is a Nonappropriated [**8] Fund Instrumentality ("NAFI") of the 
United States operating under the Department of Defense. It is directed by a 
board of directors composed of Army and Air Force members. In the Department of 
Defense Directive 1401.1-M, Personnel Policy Manual for NAFI's, NAFI employees 
are stated to be federal employees within the Department of Defense. 

Id., 861 F.2d at 1349, n. 3. 

Based upon the nature of the plaintiff's complaint and the language contained 
in Morgan and Honeycutt, the Court is inclined to think that exhaustion of 
remedies would be required. However, the Court would like further briefing from 
the parties on this issue. 

The Court in Honeycutt further held: 

Both Title VII and the ADEA specifically state that this law identifying the 
[*487] proper defendant applies to personnel actions affecting employees in 



military departments as defined in 5 U.S.C. @ 102, and in executive agencies 
as defined by 5 U.S.C. @ 105. See 42 U.S.C. @ 2000e-16(a) and 29 U.S.C. @ 
633(a). Military departments are defined as the Department of Army, the 
Department of Air Force, and the Department of Navy. 5 U.S.C. @ 102. An 
executive agency means an executive department, a government [**9] 
corporation, and an independent establishment. 5 U.S.C. @ 105. The Department of 
Defense is an executive department. 5 U.S.C. @ 101. An independent establishment 
means an establishment in the executive department, military department, or part 
thereof. 5 U.S.C. @ 104. The AAFES is a part of the Department of Defense. 
(footnote omitted). Thus, the AAFES by statutory definition is not an executive 
department, military department, executive agency, or independent establishment. 

Id., 861 F.2d at 1349. 

The Court would like the parties to provide it with supplemental briefs 
addressing the issue of exhaustion of administrative remedies, taking into 
consideration all of the language set out in the Army regulation the language in 
Morgan, and the language in Honeycutt. The parties should also state whether the 
same administrative remedies previously referred to by the defendants in their 
brief are applicable in light of the language contained in Honeycutt. The 
plaintiff will also have another opportunity to persuade the Court why 
exhaustion should not be required. 

Finally, regarding the proper party defendant, the Court in Honeycutt found 
that a proper defendant [ **lo] would be the head of the Secretary of Defense, 
since the Department of Defense is an executive department. By way of footnote, 
the Court also stated that since the AAFES is run jointly by the Department of 
the Air Force and the Department of the Army, Honeycutt could properly have sued 
the Secretary of the Air Force and the Secretary of the Army jointly. Based upon 
this language, it appears that only the Secretary of the Air Force and the 
Secretary of the Army are proper party defendants in this case. The remaining 
defendants are therefore dismissed. 

The supplemental briefs herein requested should be filed by no later than 
January 7, 1990. 

ORDERED this 13th day of December, 1990. 
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WRIGHT, Circuit Judge 

Donald Johnston brought a number of claims arising from his employment at the 
Puget Sound Naval Shipyard. 

The Shipyard hired him as a toolmaker in 1969. Although hearing impaired, he 
retained residual hearing and an ability to read lips which allowed him to 
communicate. He performed satisfactorily during his first five years at the 
Shipyard. 

He failed in 1974 to obtain an outstanding performance award for those first 
five years and, after that, his productivity declined. He engaged in disruptive 
and sometimes dangerous behavior, violated shop rules repeatedly and became 
hostile and antagonistic toward peers and supervisors. A counselor [ **2 ] and 



physicians at the Shipyard dispensary noted his obsession with the failure to 
obtain the performance award. 

Johnston's emotional state deteriorated to the point that he took sick leave 
in June, 1980. Returning to work on June 18th, the [*I4181 Shipyard required 
that he see a psychiatrist. He refused. 

The Shipyard then requested Johnston's medical retirement. A psychiatrist 
determined that he suffered from chronic paranoia, rendering him totally and 
permanently disabled. A second psychiatrist confirmed this diagnosis. The Office 
of Personnel Management retired him on the basis of this mental disability. The 
Merit Systems Protection Board affirmed that decision. 

Johnston filed charges with the Equal Employment Opportunity Commission 
alleging that the Shipyard violated the Rehabilitation Act by discriminating 
against him because of his handicap. He contended that the Shipyard, by failing 
to accommodate his deafness, caused his agitated emotional state. After the EEOC 
rejected his claim, he brought this action. 

Johnston alleges that the Shipyard discriminated against him in violation of 
the Rehabilitation Act, retaliated against him because he filed an EEOC 
complaint, and violated the Privacy [**3] Act and the constitution. The 
district court found for the Shipyard on all claims, determining that he 
suffered from a paranoid state that prevented him from working. It dismissed his 
constitutional claims. 

Johnston brought a handicap discrimination claim against his federal employer 
alleging that it violated @ 501 and @ 504 of the Rehabilitation Act. 

Before reviewing his claims, we consider if a private cause of action exists 
and if the district court had jurisdiction. A distinction exists between @ 501 
of the Rehabilitation Act of 1973, 29 U.S.C. @ 791 (1986), and @ 504, 29 
U.S.C.A. @ 794 (West Supp. 1989) (hereafter referred to as @ 791 and @ 794). 
Both prohibit discrimination on the basis of handicap. Section 791(b) obligates 
federal employers to provide reasonable accommodation for the handicapped and to 
develop and implement affirmative action plans for handicapped employees. Carter 
v. Bennett, 268 App. D.C. 183, 840 F.2d 63, 65 (D.C.Cir. 1988); Boyd v. United 
States Postal Serv., 752 F.2d 410, 412 (9th Cir. 1985); Gardner v. Morris, 752 
F.2d 1271, 1277-78 (8th Ci-r. 1985). Section 794, in contrast, prohibits the 
exclusion of "otherwise qualified individuals" from government [**4] 
activities or programs receiving federal funds "solely by reason of their 
handicap." Mantolete v. Bolger, 767 F.2d 1416, 1421 (9th Cir. 1985). 

We conclude that a private cause of action exists for the @ 791 claim, but 
that the court was without jurisdiction to hear it and that no private cause 
of action exists for a federal employee against a federal employer under @ 794. 
We affirm the district court. 

A. Section 791 Claim 

Congress obligates federal employers under @ 791(b) to develop and implement 
affirmative action plans for handicapped employees and provides under @ 
794a(a)(l) a private cause of action for violations. Boyd, 752 F.2d at 412-13. 
Section 791(b) states: 

Each department, agency and instrumentality . . . in the executive branch shall . . . submit to the Equal Employment Opportunity Commission . . . an affirmative 
action program plan for the hiring, placement, and advancement of individuals 
with handicaps. . . . 

Section 794a(a)(l) makes the remedies, procedures and rights of the Civil 
Rights Act of 1964, 42 U.S .C. @ 2000e-16 (1983), available to employees alleging 



a violation of @ 791. Section 2000e-16(c) requires that a plaintiff bringing a 
discrimination claim [**5] name the appropriate head of the department, 
agency or unit within 30-days after receiving a final agency decision. nl Koucky 
v. Department of Navy, 820 F.2d 300, 301-02 [*I4191 (9th Cir. 1987); 
Cosgrove v. Bolger, 775 F.2d 1078, 1081 n. 2 (9th Cir. 1985); Cooper v. United 
States Postal Serv., 740 P.2d 714, 715-16 (9th Cir. 1984), cert. denied, 471 
U.S. 1022, 85 L. Ed. 2d 316, 105 S. Ct. 2034 (1985). This 30-day period is 
jurisdictional. Cooper, 74.0 F.2d at 716 (citing Rice v. Hamilton Air Force Base 
Commissary, 720 F.2d 1082, 1083 (9th Cir. 1983)). 

nl 42 U.S.C. @ 2000e-16(c) Employment by Federal Government (1983): 

Within thirty days of receipt of notice of final action taken by a department, 
agency, or unit referred to in subsection (a) of this section, or by the Equal 
Employment Opportunity Commission . . . on a complaint of discrimination. . . an 
employee . . . if aggrieved by the final disposition of his complaint . . . may 
file a civil action as provided in section 2000e-5 of this title, in which civll 
action the head of the department, agency, or unit, as appropriate, shall be the 
defendant. 

Johnston filed a complaint within the required 30-day period. The EEOC on 
September 21, 1982, issued [**6] a final decision on his Rehabilitation Act 

claims and he received that decision on October 18. He filed this complaint on 
November 17, 1982, "within thirty days of receipt of notice of final action 
taken . . . by the Equal Employment Opportunity Commission." @@ 2000e-16(c). 

He failed, however, to file a complaint within the statutory period naming 
the appropriate head of the department, agency or unit. He named Captain Horne, 
Commander of the Shipyard and not the Secretary of the Navy, who was the 
appropriate defendant. See Koucky, 820 F.2d at 302 (citing Cooper, 740 F.2d at 
715-16). 

Johnston discovered his error after the 30-day period expired and moved under 
Fed.R.Civ.P. 15(c) to amend his complaint to name the appropriate defendant, the 
Secretary of the Navy. Rule 15(c) governs the relation back of amendments to 
pleadings. 

Whenever the claim or defense asserted in the amended pleading arose out of the 
conduct, transaction, or occurrence set forth or attempted to be set forth in 
the original pleading, the amendment relates back to the date of the original 
pleading. An amendment changing the party against whom a claim is asserted 
relates back if the foregoing provision [**7] is satisfied and, within the 
period provided by law for commencing the action against the party to be brought 
in by amendment that party (1) has received such notice of the institution of 
the action that the party will not be prejudiced in maintaining his defense on 
the merits, and (2) knew or should have known that, but for a mistake concerning 
the identity of the proper party, the action would have been brought against the 
party. 

If a claim arises out of the same conduct, transaction or occurrence as the 
claim pleaded in the original complaint and if the notice requirements are met, 
a 15(c) amendment to add the Secretary of the Navy would relate back to the date 
of the original complaint. If the amendment relates back, Johnston within the 
30-day period would have named the appropriate party and he could proceed with 
his action. See Cooper, 740 F.2d at 716. 

Rule 1 5 ( c )  cannot correct Johnston's error because the Secretary of the Navy 
did not, as required by 15(c), receive notice within the 30-day limitation 
period. The Rule applies only when the substituted party "within the period 



provided by law for commencing the action" received "notice of the institution 
of the action." See [ * * a ]  Schiavone v. Fortune, 477 U.S. 21, 29-31, 91 L. 
Ed. 2d 18 , 106 S. Ct. 23-79 (1986) ("Timely filing of a complaint, and notice 
within the limitations period to the party named in the complaint, permit 
imputation of notice to a ~ubsequently named and sufficiently related party."); 
Koucky, 820 F.2d at 302 (Secretary of Navy did not have notice within 30-day 
limit; therefore, plaintiff cannot take advantage of 15(c)); Romain v. Shear, 
799 F.2d 1416, 1419 (9th C!ir. 1986), cert. denied, 481 U.S. 1050, 95 L. Ed. 2d 
840, 107 S. Ct. 2183 (1987) (no government official served within 30-day period 
thus failure to name proper defendant cannot be cured by 15(c) amendment); 
Cooper, 740 F.2d at 717 (failure to notify substitute defendant of action until 
after statutory period had run precludes application of 15(c)). 

We note that, if Johnston did not know whom to name, [**9] service of 
process on the United States Attorney or Attorney [*I4201 General of the 
United States would have satisfied the notice provision of Rule 15(c). n2 
Cooper, 740 F.2d at 717. He did not serve the United States Attorney until after 
the 30-day limitation period expired. 

n2 . . . The delivery or mailing of process to the United States Attorney, or 
the United States Attorney's designee, or the Attorney General of the United 
States, or an agency or officer who would have been a proper defendant if named, 
satisfies the requirement of clauses (1) and (2) hereof with respect to the 
United States or any agency or officer thereof to be brought into the action as 
a defendant. 

Johnston contends also that the Secretary of the Navy was not the only 
appropriate defendant. He argues that the Commander of the Puget Sound Naval 
Shipyard qualified as head of an agency under @ 2000e-16(c) and that he, too, 
was a proper defendant. We disagree. 

The Puget Sound Naval Shipyard is not an agency as defined in @ 2000e-16(a). 
An "agency" is an " executive agency1' defined as "an Executive Department, a 
Government corporation, [or] an independent establishment." 5 U.S.C. @ 105. An 
"executive department" includes the eleven cabinet-level departments. 5 U.S.C. 
@ 
101. A government corporation means a corporation controlled by the United 
States government. 5 U.S.C. @ 103. An independent establishment includes the 
General Accounting Office and an establishment in the executive branch that ia 
not a military department. 5 U.S.C. @ 104. 

Because the Puget Sound Naval Shipyard does not for the purpose of @ 2000e-16 
qualify as an agency, the <:ommander cannot be the head of an agency nor can he 
be the proper defendant here. See Honeycutt v. Long, 861 F.2d 1346, 1349 (5th 
Cir. 1988) (Army and Air Force Exchange Service not department, agency or unit; 
proper defendant Secretary of Army or Navy not Commander of AAFES); Hancock v. 
Egger, 848 F.2d 87, 88-89 (6th Cir. 1988) (Internal Revenue Service not 
department, agency or unit; proper defendant Secretary of Treasury not 
Commissioner) . 

The district court was without jurisdiction to hear the @ 791 claim. 

B. Section 794 Claim 

Section 794 provides: 

No otherwise qualified handicapped individual with handicaps . . . as defined in 
section 706(8) of this title, shall, solely by reason of his handicap . . . be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance or under any program or activity conducted by any Executive 



agency or by the United States Postal Service. 

An "otherwise qualified handicapped [**lo] individual" under @ 794 may 
bring a private cause of action for handicap discrimination against an activity 
or program that receives federal funds. Boyd, 752 F.2d at 413 (citing Kling v. 
County of Los Angeles, 633 F.2d 876, 879 (9th Cir. 1980) (private plaintiff 
brought suit against federally assisted activity). Section 794 does not create 
a 
private cause of action for handicap discrimination against a federal employer 
by a federal employee. Boyd, 752 F.2d at 413-14. Section 791 is the exclusive 
remedy for handicap discrimination claims by federal employees. n3 Id. 

n3 The court in Sisson v. Helms, 751 F.2d 991 (9th Cir.), cert. denied, 474 
U.S. 846, 88 L. Ed. 2d 113, 106 S. Ct. 137 (1985), allowed a federal employee to 
bring an action against a federal employer. It did not, however, address the 
question of whether a federal employee may bring a claim under @ 794 against a 
federal employer. To the extent that Sisson contradicts Boyd, we reject it. To 
the extent that Sisson lays out the prima facie case for an employee of an 
activity or program receiving federal assistance, it remains binding. 

We acknowledge a split among the circuits as to whether a federal employee 
may sue [**I11 the federal employing agency under @ 794. See Morgan v. United 
States Postal Serv., 798 F.2d 1162, 1165-66 (8th Cir. 1986), cert. denied, 480 
U.S. 48 (1987) (answering affirmatively); Smith v. United States Postal Serv., 
742 F.2d 257, 259-60 (6th Cir. 1984); Prewitt v. United States Postal Serv., 662 
F.2d 292, 304 (5th Cir. 1981); but see Johnson v. United States Postal Serv., 
861 F.2d 1475, 1478 (10th Cir. 1988) ( @  791 exclusive remedy); McGuinness v. 
United States Postal Serv., 744 F.2d 1318, 1321 (7th Cir. 1984). See also 
Milbert v. Koop, 265 App. D.C. 206, 830 F.2d 354, 357 (D.C.Cir. 1987) (not 
deciding the question). 

[*I4211 We, however, have stated: 

[It] is unlikelythat Congress, having specifically addressed employment of the 
handicapped by federal agencies (as distinct from employment by recipients, 
themselves nonfederal, of federal money) in section 501 [ @  7911, would have done 
so again a few sections 1a.ter in section 504 [ @  7941. 

Boyd, 752 F.2d at 413 (citing McGuinness, 744 F.2d at 1321). Although Boyd and 
most of the cases deciding this question find that @ 791 is the exclusive remedy 
for an employee alleging h.andicap discrimination by the Postal Service, 
[**I21 we hold that a federal employee, like Johnston, may not under @ 794 sue 
the federal employing agency. See 752 F.2d at 413. If Postal Service employees, 

mentioned specifically in @ 794, may not sue, it follows that federal employees 
may not. n4 

n4 The legislative history supports our conclusion that a federal employee 
does not have a cause of action against a federal employer. Congress amended 
recently 29 U.S.C. @ 794 (West Supp. 1989) by defining "program or activity." 
That definition does not refer to federal employers or employees but only to 
"programs or activities" to "which is extended Federal financial assistance." 
The legislative history indicates that the purpose of the amendment was "to make 
clear that discrimination is prohibited throughout entire agencies or 
institutions if any part receives Federal financial assistance." See S.Rep. No. 
64, 100th Cong., 2d Sess., 2 reprinted in U.S.Code Cong. & Admin.News 3, 6. 
Representative Vanik stated that the amendment would insure equal educational 
and employment opportunities for the handicapped by making discrimination 



illegal in federally assisted program activities." Id. at 8 (citing 118 
Cong.Rec. 526) (emphasis added). 

Johnston has no cause of action under @ 794. n5 [**I31 

n5 Even if he had a cause of action, it would be barred for the same reasons 
that his claim under @ 791 is barred. We observe that @ 794, in contrast to @ 
791, incorporates the remedies, procedures and rights of Title VI, 42 U.S.C. @ 
2000, not 42 U.S.C. @ 2000e-16(c). @ 794a(a)(2). If @ 794 offered Johnston an 
alternative remedy, he could argue that the 30-day limitation of @ 2000e-16(c) 
which applied to @ 791 claims did not apply to his @ 794 claim. He could then 
fulfill the notice provision of Rule 15(c), having served the United States 
Attorney within the longer limitation period and proceed with this action. 

We would, if a @ 794 claim were allowed, read into it the same procedural 
requirements of @ 2000e-16(c) that apply to @ 791. See Boyd, 752 F.2d at 413. 
This would be in accord with circuits that allow a federal employee under @ 794 
to bring an action against a federal employer, for they hold that @ 2000e-16(c) 
procedural constraints apply to a plaintiff bringing an action under @ 794. See 
Morgan, 798 F.2d at 1165; Smith, 742 F.2d at 260, 262; Prewitt, 662 F.2d at 304. 

Johnston alleges that the Shipyard retaliated against him by retiring him 
after [**I41 he filed an EEOC complaint. To establish a prima facie case of 
retaliation in violation of Title VII of the Civil Rights Act, 42 U.S.C. @ 
2000e-3(a), a plaintiff must show that: (1) he engaged in activity protected by 
Title VII; (2) the employer made an adverse employment decision; and (3) a 
causal connection existed between the two. Yartzoff v. Thomas, 809 F.2d 1371, 
1375 (9th Cir. 1987). 

The district court here found no causal connection between Johnston's EEOC 
complaint and his medical retirement. To show the requisite causal link, he must 
raise the inference that t:he EEOC complaint was the likely reason for his 
retirement. The court found that he was retired because of his paranoia. We 
would not disturb this finding. See Cohen v. Fred Meyer Inc., 686 F.2d 793, 793 
(9th Cir. 1982). [**I51 

Johnston alleges that the Shipyard violated the Privacy Act of 1974. 5 U.S.C. 
@ 552a (1982). He contends first that it failed to maintain and distribute 
accurate records. An agency must maintain records that are accurate, relevant, 
timely and complete, @ 552a (e) (5), n6 and prior to disseminating any record the 
agency must assure that it is accurate, complete, timely and relevant for its 
purpose. @ 552(a)(e)(6). n7 Edison v. [*I4221 Department of the Army, 672 
F.2d 840, 842-43 (11th Cir. 1982). An agency need not keep perfect records but 
must act reasonably to assure their accuracy. Id. If it fails to meet this 
record keeping obligation, a person may recover actual damages resulting from 
the adverse determination based on the record. @ 552a(g)(l)(C), (g)(4); Hewitt 
v. Grabicki, 794 F.2d 1373, 1377 (9th Cir. 1986). The complaining party has the 
burden of proving a violation. Edison, 672 F.2d at 842. 



n6 Section 552(a)(e)(5) states: "Each agency that maintains a system of 
records shall maintain all records which are used by the agency in making any 
determination about any individual with such accuracy, relevance, timeliness, 
and completeness as is reasonably necessary to assure fairness to the 
individual." 
[**I61 

n7 Section 552(a)(e)(6) states: "[Prior] to disseminating any record about an 
individual to any person other than an agency, [must] make reasonable efforts to 
assure that such records are accurate, complete, timely, and relevant for 
agencies purposes." 

The plaintiff must show, first, that a violation of @ 552a(e)(5) or (6) 
proximately caused the adverse effect; second, that the agency failed 
intentionally or willfully to maintain records as required; and third, that he 
suffered actual damage. @ 552a(g)(l)(c), (4); White v. Office of Personnel 
Management, 268 App. D.C. 205, 840 F.2d 85, 87 (D.C.Cir. 1988); Dickson v. 
Office of Personnel Management, 264 App. D.C. 182, 828 F.2d 32, 37 (D.C.Cir. 
1987). 

We have not defined previously a "willful or intentional" violation of the 
Privacy Act. The legislative history states: 

In a suit for damages, the [compromise] amendment reflects a belief that a 
finding of willful, arbitrary or capricious action is too harsh a standard of 
proof for an individual to exercise the rights granted by this legislation. Thus 
the standard for recovery of damages was reduced to 'willful or intentional' 
action by an agency. On a continuum between negligence and the very high 
standard [**I71 of willful, arbitrary, or capricious conduct, this standard 
is viewed as only somewhat greater than gross negligence. 

Andrews v. Veterans Admin. of U.S., 838 F.2d 418, 424 (10th Cir.), cert. denied, 
109 S. Ct. 56, 102 L. Ed. 2d 34 (1988) (citing Analysis of House and Senate 
Compromise Amendments to the Federal Privacy Act, reprinted in 120 Cong. Rec. 
40405, 40406 (1974) (emphasis added)). 

Some courts require something more than gross negligence. See, e.g., White, 
840 F.2d at 87; Andrews, 838 F.2d at 425; (clearly requires conduct amounting to 
more than gross negligence); Moskiewicz v. United States Dept. of Agriculture, 
791 F.2d 561, 564 (7th Cir. 1986) ("Evidence of conduct which would meet a 
greater than gross negligence standard, focusing on evidence of reckless 
behavior and/or knowing violation of the Act on the part of the accused, must be 
advanced . . ."). 

Other courts seem to equate gross negligence with "willful or intentional." 
See, e.g., Chapman v. National Aeronautics and Space Admin., 736 F.2d 238, 243 
(5th Cir.) (per curiam) (equating gross negligence with willfulness), cert. 
denied, 469 U.S. 1038, 105 S. Ct. 517, 83 L. Ed. 2d 406 (1984); Albright v. 
United [**I81 States, 235 App. D.C. 295, 732 F.2d 181, 189 (D.C.Cir. 1984). 

They, however, grapple with and elaborate on the definitions. See e.g. 
Laningham v. United States Navy, 259 App. D.C. 115, 813 F.2d 1236, 1242 
(D.C.Cir. 1987) (intentional or willful means "so 'patently egregious and 
unlawful' that anyone undertaking the conduct should have known it 'unlawful') 
(quoting Wisdom v. Department of Housing & Urban Dev., 713 F.2d 422, 425 (8th 
Cir. 1983), cert. denied, 465 U.S. 1021, 104 S. Ct. 1272, 79 L. Ed. 2d 678 
(1984); Albright, 732 F.2d at 189 (willful or intentional requirement met "by 
committing the act without grounds for believing it to be lawful, or by 
flagrantly disregarding others' rights under the Act."); Moskiewicz, 791 F.2d at 
564 (7th Cir. 1986) (acts meeting greater than gross negligence standard require 



evidence of "reckless behavior and/or knowing violations of the Act."); Chapman, 
736 F.2d at 243 (5th Cir. 1984) (court looks for evidence of "unlawful intent" 
or "ulterior motive"); Wisdom, 713 F.2d at 425 (willful or intentional means 
"patently egregious and unlawful"). 

We find that the term "willful or intentional" requires conduct amounting to 
more than gross negligence but do [**I91 not elaborate on definitions of 
gross negligence. 

Johnston contends that in June 1980, Priddy, a Labor Relations Specialist at 
the Shipyard, compiled a background briefing for the purpose of having Johnston 
retired [*I4231 involuntarily. He contends that this briefing violated the 
Privacy Act because it was inaccurate, untimely and incomplete. The district 
court found that he could not prevail because any inaccuracies or admissions in 
the briefing were not willful or intentional. We review for clear error. 
Chapman, 736 F.2d at 242 (intent question of fact); Albright, 732 F.2d at 190. 

We find no evidence of conduct that we could call greater than gross 
negligence. Priddy prepared the briefing in June, 1980, immediately after the 
Shipyard requested that Jolhnston obtain a psychiatric exam. He prepared it for 
use by examining physicians. In it, he provided accounts of Johnston's aberrant 
behavior that he had obtained from a presentation given by Johnston's 
supervisor, Mills, who, at the time he gave the presentation, believed Johnston 
was competent. The district court found that testimony supported the facts in 
the briefing. 

Johnston contends next tihat the Shipyard failed to provide him [**20] with 
the notes of his supervisor, Mills. The Act requires an agency to permit any 
person, upon request, to gain access to his record or any information about him 
contained in the system. @ 552a(d)(l); @ 552a(g)(l)(B), (4); Boyd v. Secretary 
of the Navy, 709 F.2d 684, 686 (11th Cir. 1983), cert. denied, 464 U.S. 1043, 79 
L. Ed. 2d 173, 104 S. Ct. 709 (1984). A record is "any item, collection, or 
grouping of information about an individual that is maintained by an agency, 
including, but not limited to, his education, financial transactions, medical 
history, and criminal or employment history. . . ." @ 552a(a)(4). A system of 
records is a "group of any records under the control of any agency from which 
information is retrieved by the name of the individual or some other identifying 
particular. . . . " @ 552a(a)(5). 

A supervisor's private notes generally are not subject tothe requirements of 
the Act, Bowyer v. United States Dept. of Air Force, 804 F.2d 428, 431 (7th Cir. 
1986) (citing Boyd, 709 F.2d at 686), but can become subject to the Act if an 
agency uses them to make decisions that concern a person's employment statue. 
Bowyer, 804 F.2d at 431; Boyd, 709 F.2d at 686. 

The district court here found [**21] that the Shipyard did not use these 
notes when making its decision to retire Johnston. It found that they were 
Mills' personal notes and that he destroyed them before the Shipyard decided to 
retire Johnston. Johnston could not show a causal connection between the notes 
and the Shipyard's decision to retire him because they had been destroyed before 
he was retired. See Hewitt, 794 F.2d at 1379; Edison, 672 F.2d at 845. 

On June 18, 1980, Johnst.on returned to the Shipyard from a six-day medical 
leave. One of his supervisors, McNellis, sent him to the personnel off ice, where 
he was told not to return to work until he had submitted to a psychiatric 
evaluation and been found fit for duty. Instead of leaving the Shipyard grounds 
immediately as required by security regulations, Johnston went to the EEOC 
office to file a complaint in protest of the suspension. McNellis observed 
Johnston on his way to the EEOC office, located in a restricted area of the 
Shipyard to which Johnston knew he had no permission to enter. McNellis summoned 
two security guards who confronted Johnston as he sat in the EEOC office, 
confiscated his papers, and escorted him from the Shipyard. Johnston asserts 



[**22] that these actions amounted to unlawful arrest, search, and seizure. 

A. Fifth Amendment Due Process 

Johnston claims that the personnel off ice failed to give notice or to provide 
a hearing before it suspended him pending psychiatric evaluation. He asserts 
that this procedure violated his Fifth Amendment right to due process and that 
he is entitled to damages .under Bivens v. Six Known Fed. Narcotics Agents, 403 
U.S. 388, 29 L. Ed. 2d 619, 91 S. Ct. 1999 (1971). 

"[A] federal civil servant can press a Bivens action only if the 
constitutional violations he claims cannot be adequately addressed under the 
regulatory scheme that governs the relationship between the government and its 
employees." Schowengerdt v .  General Dynamics Corp., 823 F.2d 1328, 1339 
[*I4241 (9th Cir. 1987). The existence of statutory and administrative 
procedures for addressing complaints of improper personnel action bars 
Johnston's claim. Bush v. I,ucas, 462 U.S. 367, 76 L. Ed. 2d 648, 103 S. Ct. 2404 
(1983). 

Johnston's alleged constitutional violations could have been addressed 
adequately under the regulatory scheme provided for in 5 U. S. C. @@ 7701 and 7703 
(1980 and Supp. 1989). As provided by these statutes, Johnston in fact exercised 
his right to administrative review [**23] and brought his claim before both 
the Office of Personnel Management and the Merit Systems Protection Board. 
Following exhaustion of his administrative remedies, he also had a right to 
judicial review under 5 U.S.C. @ 7703. His Bivens action is therefore barred. 

B. Fourth Amendment Search and Seizure Claim 

Johnston also claims a violation of his Fourth Amendment rights and asserts 
a cause of action under Bivens, 403 U.S. 388, 29 L. Ed. 2d 619, 91 S. Ct. 1999. 
He names McNellis and the two security guards as defendants. The district court 
correctly granted the gove:rnment's motion to dismiss. 

Because Johnston failed to serve McNellis, the court lacked jurisdiction. 
Johnston named McNellis in his first amended complaint and servedthat complaint 
on the U.S. Attorney. Johnston sought damages from McNellis in his individual 
capacity. A Bivens action can be maintained against a defendant only in his or 
her individual capacity. Daly-Murphy v. Winston, 837 F.2d 348, 355 (9th Cir. 
1987). Where the plaintiff seeks money damages from a federal Official in his 
individual capacity, hemust effect personal service under Fed.R.Civ.P. 4(d)(l). 
Id. This Johnston failed to do. 

Johnaton's claim against the security [**24] guards is barred by the 
statute of limitation. In Bivens actions, we borrow the state statute that 
applies to analogous state law causes of action. Marshall v. Kleppe, 637 F.2d 
1217, 1224 (9th Cir. 1980). This circuit has not yet decided which Washington 
state statute of limitation applies to Bivens claims. We have found that 
California's residual statute of limitation, which covers all actions "not 
hereinbefore provided for," applies to Bivens actions arising in that state. See 
Gibson v. United States, 781 F.2d 1334, 1342 (9th Cir. 1986), cert. denied, 479 
U.S. 1054, 93 L. Ed. 2d 979, 107 S. Ct. 928 (1987) (applying Cal.Civ.P.Code @ 
343 (West 1982)). Washington has a similar catch-all provision. Wash.Rev.Code @ 
4.16.080(2) (1988). We hold that this three-year statute applies to Bivens 
claims arising in Washington. 

Johnston's cause of action accrued on June 18, 1980, when the security guards 
detained him and removed him from the Shipyard. See Norco Constr., Inc. v. King 
County, 801 F.2d 1143, 1145 (9th Cir. 1986). The statute prescribed by 
Wash.Rev.Code @ 4.16.080(2) ran on June 18, 1983. Johnston filed his original 
complaint on November 17, 1982. However, he failed either to plead the [ * * 2 5 ]  
Fourth Amendment claim or to name the two security guards in that complaint. He 
did not name the security guards as defendants until October 17, 1983, when he 
filed a second amended complaint. 



An amended complaint, though filed after the statute has run, may be timely 
if it states a cause of action based on facts pleaded in the original complaint. 
Fed.R.Civ.P. 15(c). Because Johnston failed to plead the facts giving rise to 
the Fourth Amendment claim in his original complaint, the second amended 
complaint does not relate back under Rule 15(c). The claim against the security 
guards is time-barred. 

We DISMISS Johnston's @ 791 Rehabilitation Act and retaliation claims for 
lack of jurisdiction and DlISMISS his @ 794 claim because no cause of action 
exists. We AFFIRM the judgment in favor of defendants on the Privacy Act claim 
and AFFIRM the dismissal osf his constitutional claims. 
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OPINIONBY: WRIGHT 

OPINION: [*I4171 OPINION 

WRIGHT, Circuit Judge 

Donald Johnston brought a number of claims arising from his employment at the 
Puget Sound Naval Shipyard. 

The Shipyard hired him as a toolmaker in 1969. Although hearing impaired, he 
retained residual hearing and an ability to read lips which allowed him to 
communicate. He performed satisfactorily during his first five years at the 
Shipyard. 

He failed in 1974 to obtain an outstanding performance award for those first 
five years and, after that, his productivity declined. He engaged in disruptive 
and sometimes dangerous behavior, violated shop rules repeatedly and became 
hostile and antagonistic toward peers and supervisors. A counselor [ **2 ] and 
physicians at the Shipyard dispensary noted his obsession with the failure to 
obtain the perf ormance award. 



Johnston's emotional state deteriorated to the point that he took sick leave 
in June, 1980. Returning to work on June 18th, the [*I4181 Shipyard required 
that he see a psychiatrist. He refused. 

The Shipyard then requested Johnston's medical retirement. A psychiatrist 
determined that he suffered from chronic paranoia, rendering him totally and 
permanently disabled. A second psychiatrist confirmed this diagnosis. The Office 
of Personnel Management retired him on the basis of this mental disability. The 
Merit Systems Protection Board affirmed that decision. 

Johnston filed charges with the Equal Employment Opportunity Commission 
alleging that the Shipyard violated the Rehabilitation Act by discriminating 
against him because of his handicap. He contended that the Shipyard, by failing 
to accommodate his deafness, caused his agitated emotional state. After the EEOC 
rejected his claim, he brought this action. 

Johnston alleges that the Shipyard discriminated against him in violation of 
the Rehabilitation Act, retaliated against him because he filed an EEOC 
complaint, and violated the Privacy [**3] Act and the constitution. The 
district court found for the Shipyard on all claims, determining that he 
suffered from a paranoid state that prevented him from working. It dismissed his 
constitutional claims. 

Johnston brought a handicap discrimination claim against his federal employer 
alleging that it violated @ 501 and @ 504 of the Rehabilitation Act. 

Before reviewing his claims, we consider if a private cause of action exists 
and if the district court had jurisdiction. A distinction exists between @ 501 
of the Rehabilitation Act of 1973, 29 U.S.C. @ 791 (1986), and @ 504, 29 
U.S.C.A. @ 794 (West Supp. 1989) (hereafter referred to as @ 791 and @ 794). 
Both prohibit discrimination on the basis of handicap. Section 791(b) obligates 
federal employers to provide reasonable accommodation for the handicapped and to 
develop and implement affirmative action plans for handicapped employees. Carter 
v. Bennett, 268 App. D.C. 183, 840 F.2d 63, 65 (D.C.Cir. 1988); Boyd v. United 
States Postal Serv., 752 F.2d 410, 412 (9th Cir. 1985); Gardner v. Morris, 752 
F.2d 1271, 1277-78 (8th Cir. 1985). Section 794, in contrast, prohibits the 
exclusion of "otherwise qualified individuals" from government [**4] 
activities or programs receiving federal funds "solely by reason of their 
handicap." Mantolete v. Bolger, 767 F.2d 1416, 1421 (9th Cir. 1985). 

We conclude that a private cause of action exists for the @ 791 claim, but 
that the court was without jurisdiction to hear it and that no private cause 
of action exists for a federal employee against a federal employer under @ 794. 
We affirm the district court. 

A. Section 791 Claim 

Congress obligates federal employers under @ 791(b) to develop and implement 
affirmative action plans for handicapped employees and provides under @ 
794a(a)(l) a private cause of action for violations. Boyd, 752 F.2d at 412-13. 
Section 791(b) states: 

Each department, agency and instrumentality . . . in the executive branch shall . . . submit to the Equal Employment Opportunity Commission . . . an affirmative 
action program plan for the hiring, placement, and advancement of individuals 
with handicaps. . . . 

Section 794a(a)(l) makes the remedies, procedures and rights of the Civil 
Rights Act of 1964, 42 U.S.C. @ 2000e-16 (1983), available to employees alleging 
a violation of @ 791. Section 2000e-16(c) requires that a plaintiff bringing a 
discrimination claim [**5] name the appropriate head of the department, 
agency or unit within 30-days after receiving a final agency decision. nl Koucky 



v. Department of Navy, 820 F.2d 300, 301-02 [*I4191 (9th Cir. 1987); 
Cosgrove v. Bolger, 775 F.2d 1078, 1081 n. 2 (9th Cir. 1985); Cooper v. United 
States Postal Serv., 740 F.2d 714, 715-16 (9th Cir. 1984), cert. denied, 471 
U.S. 1022, 85 L. Ed. 2d 316, 105 S. Ct. 2034 (1985). This 30-day period is 
jurisdictional. Cooper, 740 F.2d at 716 (citing Rice v. Hamilton Air Force Base 
Commissary, 720 F.2d 1082, 1083 (9th Cir. 1983)). 

nl 42 U.S.C. @ 2000e-16(c) Employment by Federal Government (1983): 

Within thirty days of receipt of notice of final action taken by a department, 
agency, or unit referred t:o in subsection (a) of this section, or by the Equal 
Employment Opportunity Commission . . . on a complaint of discrimination. . . an 
employee . . . if aggrieved by the final disposition of his complaint . . . may 
file a civil action as provided in section 2000e-5 of this title, in which civil 
action the head of the department, agency, or unit, as appropriate, shall be the 
defendant. 

Johnston filed a complaint within the required 30-day period. The EEOC on 
September 21, 1982, issued [**6] a final decision on his Rehabilitation Act 

claims and he received that decision on October 18. He filed this complaint on 
November 17, 1982, "within thirty days of receipt of notice of final action 
taken . . . by the Equal E:mployment Opportunity Commission." @ @  2000e-16(c). 

He failed, however, to file a complaint within the statutory period naming 
the appropriate head of the department, agency or unit. He named Captain Horne, 
Commander of the Shipyard and not the Secretary of the Navy, who was the 
appropriate defendant. See Koucky, 820 F.2d at 302 (citing Cooper, 740 F.2d at 
715-16). 

Johnston discovered his error after the 30-day period expired andmoved under 
Fed.R.Civ.P. 15(c) to amend his complaint to name the appropriate defendant, the 
Secretary of the Navy. Rule 15(c) governs the relation back of amendments to 
pleadings. 

Whenever the claim or defense asserted in the amended pleading arose out of the 
conduct, transaction, or occurrence set forth or attempted to be set forth in 
the original pleading, the amendment relates back to the date of the original 
pleading. An amendment changing the party against whom a claim is asserted 
relates back if the foregoing provision [ * * 7 ]  is satisfied and, within the 
period provided by law for  commencing the action against the party to be brought 
in by amendment that party (1) has received such notice of the institution of 
the action that the party will not be prejudiced in maintaining his defense on 
the merits, and (2) knew or should have known that, but for a mistake concerning 
the identity of the proper party, the action would have been brought against the 
party . 

If a claim arises out of the same conduct, transaction or occurrence as the 
claim pleaded in the original complaint and if the notice requirements are met, 
a 15 (c) amendment to add the Secretary of the Navy would relate back to the date 
of the original complaint. If the amendment relates back, Johnston within the 
30-day period would have named the appropriate party and he could proceed with 
his action. See Cooper, 740 F.2d at 716. 

Rule 15(c) cannot correct Johnston's error because the Secretary of the Navy 
did not, as required by 15(c), receive notice within the 30-day limitation 
period. The Rule applies only when the substituted party "within the period 
provided by law for commencing the action" received "notice of the institution 
of the action." See [**8] Schiavone v. Fortune, 477 U.S. 21, 29-31, 91 L. 
Ed. 2d 18 , 106 S. Ct. 2379 (1986) ("Timely filing of a complaint, and notice 



within the limitations period to the party named in the complaint, permit 
imputation of notice to a subsequently named and sufficiently related party."); 
Koucky, 820 F.2d at 302 (Secretary of Navy did not have notice within 30-day 
limit; therefore, plaintiff cannot take advantage of 15(c)); Romain v. Shear, 
799 F.2d 1416, 1419 (9th C:ir. 1986), cert. denied, 481 U.S. 1050, 95 L. Ed. 2d 
840, 107 S. Ct. 2183 (1987) (no government official served within 30-day period 
thus failure to name proper defendant cannot be cured by 15(c) amendment); 
Cooper, 740 F.2d at 717 (failure to notify substitute defendant of action until 
after statutory period hati run precludes application of 15(c)). 

We note that, if Johnston did not know whom to name, [**9] service of 
process on the United States Attorney or Attorney [*I4201 General of the 
United States would have satisfied the notice provision of Rule 15(c). n2 
Cooper, 740 F.2d at 717. He did not serve the United States Attorney until after 
the 30-day limitation period expired. 

n2 . . . The delivery or mailing of process to the United States Attorney, or 
the United States Attorney's designee, or the Attorney General of the United 
States, or an agency or officer who would have been a proper defendant if named, 
satisfies the requirement of clauses (1) and (2) hereof with respect to the 
United States or any agency or officer thereof to be brought into the action as 
a defendant. 

Johnston contends also that the Secretary of the Navy was not the only 
appropriate defendant. He argues that the Commander of the Puget Sound Naval 
Shipyard qualified as head of an agency under @ 2000e-16(c) and that he, too, 
was a proper defendant. We disagree. 

The Puget Sound Naval Shipyard is not an agency as defined in @ 2000e-16(a). 
An "agency" is an "executive agency" defined as "an Executive Department, a 
Government corporation, [or] an independent establishment." 5 U.S.C. @ 105. An 
"executive department" includes the eleven cabinet-level departments. 5 U.S.C. 
@ 
101. A government corporation means a corporation controlled by the United 
States government. 5 U.S.C. @ 103. An independent establishment includes the 
General Accounting Office and an establishment in the executive branch that is 
not a military department. 5 U.S.C. @ 104. 

Because the Puget Sound Naval Shipyard does not for the purpose of @ 2000e-16 
qualify ae an agency, the Clommander cannot be the head of an agency nor can he 
be the proper defendant here. See Honeycutt v. Long, 861 F.2d 1346, 1349 (5th 
Cir. 1988) (Army and Air Force Exchange Service not department, agency or unit; 
proper defendant Secretary of Army or Navy not Commander of AAFES); Hancock v. 
Egger, 848 F.2d 87, 88-89 (6th Cir. 1988) (Internal Revenue Service not 
department, agency or unit; proper defendant Secretary of Treasury not 
Commissioner). 

The district court was without jurisdiction to hear the @ 791 claim. 

B. Section 794 Claim 

Section 794 provides: 

No otherwise qualified handicapped individual with handicaps . . . as defined 

in section 706(8) of this title, shall, solely by reason of his handicap . . . 
be subjected to discriminati.on under any program or activity receiving Federal 
financial assistance or under any program or activity conducted by any Executive 
agency or by the United States Postal Service. 



An "otherwise qualified handicapped [**lo] individual" under @ 794 may 
bring a private cause of action for handicap discrimination against an activity 
or program that receives federal funds. Boyd, 752 F.2d at 413 (citing Kling v. 
County of Los Angeles, 63.3 F.2d 876, 879 (9th Cir. 1980) (private plaintiff 
brought suit against federally assisted activity). Section 794 does not create 
a 
private cause of action for handicap discrimination against a federal employer 
by a federal employee. Boyd, 752 F.2d at 413-14. Section 791 is the exclusive 
remedy for handicap discrimination claims by federal employees. n3 Id. 

n3 The court in Sisson v. Helms, 751 F.2d 991 (9th Cir.), cert. denied, 474 
U. S. 846, 88 L. Ed. 2d 113, 106 S. Ct. 137 (1985), allowed a federal employee to 
bring an action against a federal employer. It did not, however, address the 
question of whether a federal employee may bring a clainiunder @ 794 against a 
federal employer. To the extent that Sisson contradicts Boyd, we reject it. To 
the extent that Sisson lays out the prima facie case for an employee of an 
activity or program receiving federal assistance, it remains binding. 

We acknowledge a split among the circuits as to whether a federal employee 
may sue [**I11 the federal employing agency under @ 794. See Morgan v. United 
States Postal Serv., 798 F.2d 1162, 1165-66 (8th Cir. 1986), cert. denied, 480 
U.S. 48 (1987) (answering affirmatively); Smith v. United States Postal Serv., 
742 F.2d 257, 259-60 (6th C:ir. 1984); Prewitt v. United States Postal Serv., 662 
F.2d 292, 304 (5th Cir. 1981); but see Johnson v. United States Postal Serv., 
861 F.2d 1475, 1478 (10th Cir. 1988) ( @  791 exclusive remedy); McGuinness v. 
United States Postal Serv.., 744 F.2d 1318, 1321 (7th Cir. 1984). See also 
Milbert v. Koop, 265 App. D.C. 206, 830 F.2d 354, 357 (D.C.Cir. 1987) (not 
deciding the question). 

[ *I4211 We, however, have stated: 

[It] is unlikely that Congress, having specifically addressed employment of the 
handicapped by federal agencies (as distinct from employment by recipients, 
themselves nonfederal, of federal money) in section 501 [ @  7911, would have done 
so again a few sections later in section 504 [ @  7941. 

Boyd, 752 F.2d at 413 (citing McGuinness, 744 F.2d at 1321). Although Boyd and 
moat of the cases deciding this question find that @ 791 is the exclusive remedy 
for an employee alleging handicap discrimination by the Postal Service, 
[**I21 we hold that a federal employee, like Johnston, may not under @ 794 sue 
the federal employing agency. See 752 F.2d at 413. If Postal Service employees, 
mentioned specifically in 13 794, may not sue, it follows that federal employees 
may not. n4 

n4 The legislative history supports our conclusion that a federal employee 
does not have a cause of action against a federal employer. Congress amended 
recently 29 U.S.C. @ 794 (West Supp. 1989) by defining "program or activity." 

That definition does not refer to federal employers or employees but only to 
I. 

programs or activities" to "which is extended Federal financial assistance." 
The legislative history indicates that the purpose of the amendment was "to make 
clear that discrimination is prohibited throughout entire agencies or 
institutions if any part receives Federal financial assistance." See S.Rep. No. 
64, 100th Cong., 2d Sess., 2 reprinted in U.S.Code Cong. & Admin.News 3, 6. 
Representative Vanik stated that the amendment would insure equal educational 



and employment opportunities for the handicapped by making discrimination 
illegal in federally assisted program activities." Id. at 8 (citing 118 
Cong.Rec. 526) (emphasis added). 

Johnston has no cause of action under @ 794. n5 [**I31 

n5 Even if he had a cause of action, it would be barred for the same reasons 
that his claim under @ 791 is barred. We observe that @ 794, in contrast to @ 
791, incorporates the remedies, procedures and rights of Title VI, 42 U.S.C. @ 
2000, not 42 U.S.C. @ 2000e-16(c). @ 794a(a)(2). If @ 794 offered Johnston an 
alternative remedy, he could argue that the 30-day limitation of @ 2000e-16(c) 
which applied to @ 791 claims did not apply to his @ 794 claim. He could then 
fulfill the notice provis.ion of Rule 15(c), having served the United States 
Attorney within the longer limitation period and proceed with this action. 

We would, if a @ 794 claim were allowed, read into it the same procedural 
requirements of @ 2000e-16(c) that apply to @ 791. See Boyd, 752 F.2d at 413. 
This would be in accord with circuits that allow a federal employee under @ 794 
to bring an action against a federal employer, for they hold that @ 2000e-16(c) 
procedural constraints apply to a plaintiff bringing an action under @ 794. See 
Morgan, 798 F.2d at 1165; Smith, 742 F.2d at 260, 262; Prewitt, 662 F.2d at 304. 

Johnston alleges that t.he Shipyard retaliated against him by retiring him 
after [**I41 he filed an EEOC complaint. To establish a prima facie case of 
retaliation in violation of Title VII of the Civil Rights Act, 42 U.S.C. @ 
2000e-3(a), a plaintiff must show that: (1) he engaged in activity protected by 
Title VII; (2) the employer made an adverse employment decision; and (3) a 
causal connection existed between the two. Yartzoff v. Thomas, 809 F.2d 1371, 
1375 (9th Cir. 1987). 

The district court here found no causal connection between Johnston's EEOC 
complaint and his medical retirement. To show the requisite caueal link, he must 
raise the inference that the EEOC complaint was the likely reason for his 
retirement. The court found that he was retired because of his paranoia. We 
would not disturb this finding. See Cohen v. Fred Meyer Inc., 686 F.2d 793, 793 
(9th Cir. 1982). [**I51 

Johnston alleges that the Shipyard violated the Privacy Act of 1974. 5 U. S.C. 
@ 552a (1982). He contends first that it failed to maintain and distribute 
accurate records. An agency must maintain records that are accurate, relevant, 
timely and complete, @ 552a(e)(5), n6 and prior to disseminating any record the 
agency must assure that it is accurate, complete, timely and relevant for its 
purpose. @ 552(a)(e)(6). n'7 Edison v. [*I4221 Department of the Army, 672 
F.2d 840, 842-43 (11th Cir. 1982). An agency need not keep perfect records but 
must act reasonably to assure their accuracy. Id. If it fails to meet this 
record keeping obligation, a person may recover actual damages resulting fromthe 
adverse determination based on the record. @ 552a(g)(l)(C), (g)(4); Hewitt 
v. Grabicki, 794 F.2d 1373, 1377 (9th Cir. 1986). The complaining party has the 
burden of proving a violation. Edison, 672 F.2d at 842. 



n6 Section 552(a)(e)(5) states: "Each agency that maintains a system of 
records shall maintain all records which are used by the agency in making any 
determination about any individual with such accuracy, relevance, timeliness, 
and completeness as is reinsonably necessary to assure fairness to the 
individual. " 
[**I61 

n7 Section 552(a)(e)(6) states: "[Prior] to disseminating any record about an 
individual to any person other than an agency, [must] make reasonable efforts to 
assure that such records are accurate, complete, timely, and relevant for 
agencies purposes." 

The plaintiff must show, first, that a violation of @ 552a(e)(5) or (6) 
proximately caused the adverse effect; second, that the agency failed 
intentionally or willfully to maintain records as required; and third, that he 
suffered actual damage. @ 552a(g)(l)(c), (4); White v. Office of Personnel 
Management, 268 App. D.C. 205, 840 F.2d 85, 87 (D.C.Cir. 1988); Dickson v. 
Office of Personnel Management, 264 App. D.C. 182, 828 F.2d 32, 37 (D.C.Cir. 
1987). 

We have not defined previously a "willful or intentional" violation of the 
Privacy Act. The legislative history states: 

In a suit for damages, the [compromise] amendment reflects a belief that a 
finding of willful, arbitrary or capricious action is too harsh a standard of 
proof for an individual to exercise the rights granted by this legislation. Thus 
the standard for recovery of damages was reduced to 'willful or intentional' 
action by an agency. On a continuum between negligence and the very high 
standard [**I71 of willful, arbitrary, or capricious conduct, this standard 
is viewed as only somewhat greater than gross negligence. 

Andrews v. Veterans Admin. of U. S., 838 F. 2d 418, 424 (10th Cir. ) , cert. denied, 
109 S. Ct. 56, 102 L. Ed. 2d 34 (1988) (citing Analysis of House and Senate 
Compromise Amendments to t.he Federal Privacy Act, reprinted in 120 Cong. Rec. 
40405, 40406 (1974) (emphasis added)). 

Some courts require something more than gross negligence. See, e.g., White, 
840 F.2d at 87; Andrews, 838 F.2d at 425; (clearly requires conduct amounting to 
more than gross negligence); Moskiewicz v. United States Dept. of Agriculture, 
791 F.2d 561, 564 (7th Cir. 1986) ("Evidence of conduct which would meet a 
greater than gross negligence standard, focusing on evidence of reckless 
behavior and/or knowing violation of the Act on the part of the accused, must be 
advanced . . . " ) .  

Other courts seem to equate gross negligence with "willful or intentional." 
See, e:g., Chapman v. National Aeronautics and Space Admin., 736 F.2d 238, 243 
(5th Clr.) (per curiam) (equating gross negligence with willfulness), cert. 
denied, 469 U.S. 1038, 105 S. Ct. 517, 83 L. Ed. 2d 406 (1984); Albright v. 
United [**I81 States, 235 App. D.C. 295, 732 F.2d 181, 189 (D.C.Cir. 1984). 

They, however, grapple with and elaborate on the definitions. See e.g. 
Laningham v. United States Navy, 259 App. D.C. 115, 813 F.2d 1236, 1242 
(D.C.Cir. 1987) (intentional or willful means "so 'patently egregious and 
unlawful' that anyone undertaking the conduct should have known it 'unlawful') 
(quoting Wisdom v. Department of Housing & Urban Dev., 713 F.2d 422, 425 (8th 
Cir. 1983), cert. denied, 465 U.S. 1021, 104 S. Ct. 1272, 79 L. Ed. 2d 678 
(1984); Albright, 732 F.2d at 189 (willful or intentional requirement met "by 



committing the act without grounds for believing it to be lawful, or by 
flagrantly disregarding otihers' rights under the Act. " ) ; Moskiewicz, 791 F. 2d at 
564 (7th Cir. 1986) (acts meeting greater than gross negligence standard require 
evidence of "reckless behavior and/or knowing violations of the Act. " ) ; Chapman, 
736 F.2d at 243 (5th Cir. 1984) (court looks for evidence of "unlawful intent" 
or "ulterior motive"); Wisdom, 713 F.2d at 425 (willful or intentional means 
"patently egregious and unlawful"). 

We find that the term "willful or intentional" requires conduct amounting to 
more than gross negligence but do [**I91 not elaborate on definitions of 
gross negligence. 

Johnston contends that in June 1980, Priddy, a Labor Relations Specialist at 
the Shipyard, compiled a background briefing for the purpose of having Johnston 
retired [*I4231 involuntarily. He contends that this briefing violated the 
Privacy Act because it was inaccurate, untimely and incomplete. The district 
court found that he could not prevail because any inaccuracies or admissions in 
the briefing were not willful or intentional. We review for clear error. 
Chapman, 736 F.2d at 242 (intent question of fact); Albright, 732 F.2d at 190. 

We find no evidence of conduct that we could call greater than gross 
negligence. Priddy prepared the briefing in June, 1980, immediately after the 
Shipyard requested that Johnston obtain a psychiatric exam. He prepared it for 
use by examining physicians. In it, he provided accounts of Johnston's aberrant 
behavior that he had obtained from a presentation given by Johnston's 
supervisor, Mills, who, at the time he gave the presentation, believed Johnston 
was competent. The district court found that testimony supported the facts in 
the briefing. 

Johnston contends next .that the Shipyard failed to provide him [**20] with 
the notes of his supervisor, Mills. The Act requires an agency to permit any 
person, upon request, to gain access to his record or any information about him 
contained in the system. @ 552a(d)(l); @ 552a(g)(l)(B), (4); Boyd v. Secretary 
of the Navy, 709 F.2d 684, 686 (11th Cir. 1983), cert. denied, 464 U.S. 1043, 79 
L. Ed. 2d 173, 104 S. Ct. 709 (1984). A record is "any item, collection, or 
grouping of information about an individual that is maintained by an agency, 
including, but not limited to, his education, financial transactions, medical 
history, and criminal or employment history. . . ." @ 552a(a)(4). A system of 
records is a "group of any records under the control of any agency from which 
information is retrieved by the name of the individual or some other identifying 
particular. . . . " @ 552a.(a)(5). 

A supervisor's private notes generally are not subject to the requirements of 
the Act, Bowyer v. United States Dept. of Air Force, 804 F.2d 428, 431 (7th Cir. 
1986) (citing Boyd, 709 F.2d at 686), but can become subject to the Act if an 
agency uses them to make decisions that concern a person's employment status. 
Bowyer, 804 F.2d at 431; Boyd, 709 F.2d at 686. 

The district court here found [**21] that the Shipyard did not use these 
notes when making its decision to retire Johnston. It found that they were 
Mills' personal notes and that he destroyed them before the Shipyard decided to 
retire Johnston. Johnston could not show a causal connection between the notes 
and the Shipyard's decision to retire him because they had been destroyed before 
he was retired. See Hewitt, 794 F.2d at 1379; Edison, 672 F.2d at 845. 

On June 18, 1980, Johnston returned to the Shipyard from a six-day medical 
leave. One of his supervisors, McNellis, sent him to the personnel off ice, where 
he was told not to return to work until he had submitted to a psychiatric 
evaluation and been found fit for duty. Instead of leaving the Shipyard grounds 
immediately as required by security regulations, Johnston went to the EEOC 
office to file a complaint in protest of the suspension. McNellis observed 
Johnston on his way to the EEOC office, located in a restricted area of the 



Shipyard to which Johnston knew he had no permission to enter. McNellis summoned 
two security guards who confronted Johnston as he sat in the EEOC office, 
confiscated his papers, and escorted him from the Shipyard. Johnston asserts 
[**22] that these actions amounted to unlawful arrest, search, and seizure. 

A. Fifth Amendment Due Process 

Johnston claims that the personnel office failed to give notice or to provide 
a hearing before it suspended him pending psychiatric evaluation. He asserts 
that this procedure violatied his Fifth Amendment right to due process and that 
he is entitled to damages under Bivens v. Six Known Fed. Narcotics Agents, 403 
U.S. 388, 29 L. Ed. 2d 619, 91 S. Ct. 1999 (1971). 

"[A] federal civil servant can press a Bivens action only if the 
constitutional violations he claims cannot be adequately addressed under the 
regulatory scheme that governs the relationship between the government and its 
employees." Schowengerdt v. General Dynamics Corp., 823 F.2d 1328, 1339 
[*I4241 (9th Cir. 1987)" The existence of statutory and administrative 
procedures for addressing complaints of improper personnel action bars 
Johnston's claim. Bush v. :Lucas, 462 U.S. 367, 76 L. Ed. 2d 648, 103 S. Ct. 2404 
(1983). 

Johnston's alleged constitutional violations could have been addressed 
adequately under the regulatory scheme provided for in 5 U.S.C. @@ 7701 and 7703 
(1980 and Supp. 1989). As provided by these statutes, Johnston in fact exercised 
his right to administrative review [**23] and brought his claim before both 
the Office of Personnel Management and the Merit Systems Protection Board. 
Following exhaustion of his administrative remedies, he also had a right to 
judicial review under 5 U.S.C. @ 7703. His Bivens action is therefore barred. 

B. Fourth Amendment Search and Seizure Claim 

Johnston also claims a violation of his Fourth Amendment rights and asserts 
a cause of action under Bivens, 403 U.S. 388, 29 L. Ed. 2d 619, 91 S. Ct. 1999. 
He names McNellis and the two security guards as defendants. The district court 
correctly granted the government's motion to dismiss. 

Because Johnston failed to serve McNellis, the court lacked jurisdiction. 
Johnston named McNellis in his first amended complaint and servedthat complaint 
on the U.S. Attorney. Johnston sought damages from McNellis in his individual 

capacity. A Bivens action can be maintained against a defendant only in his or 
her individual capacity. Daly-Murphy v. Winston, 837 F.2d 348, 355 (9th Cir. 
1987). Where the plaintiff seeks money damages from a federal Official in his 
individualcapacity, he must effect personal service under Fed.R.Civ.P. 4(d)(l). 
Id. This Johnston failed to do. 

Johnston's claim against the security [**24] guards is barred by the 
statute of limitation. In Bivens actions, we borrow the state statute that 
applies to analogous state law causes of action. Marshall v. Kleppe, 637 F.2d 
1217, 1224 (9th Cir. 1980). This circuit has not yet decided which Washington 
state statute of limitation applies to Bivens claims. We have found that 
California's residual statute of limitation, which covers all actions "not 
hereinbefore provided for," applies to Bivens actions arising in that state. See 
Gibson v. United States, 781 F.2d 1334, 1342 (9th Cir. 1986), cert. denied, 479 
U.S. 1054, 93 L. Ed. 2d 979, 107 S. Ct. 928 (1987) (applying Cal.Civ.P.Code @ 
343 (West 1982)). Washington has a similar catch-all provision. Wash.Rev.Code @ 
4.16.080(2) (1988). We hold that this three-year statute applies to Bivens 
claims arising in Washington. 

Johnston's cause of action accrued on June 18, 1980, when the security guards 
detained him and removed him from the Shipyard. See Norco Constr., Inc. v. King 
County, 801 F.2d 1143, 1145 (9th Cir. 1986). The statute prescribed by 
Wash.Rev.Code @ 4.16.080(2) ran on June 18, 1983. Johnston filed his original 



complaint on November 17, 1982. However, he failed either to plead the [ * * 2 5 ]  
Fourth Amendment claim or to name the two security guards in that complaint. He 
did not name the security guards as defendants until October 17, 1983, when he 
filed a second amended complaint. 

An amended complaint, though filed after the statute has run, may be timely 
if it states a cause of action based on facts pleaded in the original complaint. 
Fed.R.Civ.P. 15(c). Because Johnston failed to plead the facts giving rise to 
the Fourth Amendment claim in his original complaint, the second amended 
complaint does not relate back under Rule 15(c). The claim against the security 
guards is time-barred. 

We DISMISS Johnston's @ 791 Rehabilitation Act and retaliation claims for 
lack of jurisdiction and DISMISS his @ 794 claim because no cause of action 
exists. We AFFIRM the judgment in favor of defendants on the Privacy Act claim 
and AFFIRM the dismissal of his constitutional claims. 
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NICHOLAS J. BUA, UNITED STATES DISTRICT JUDGE 

Plaintiff claims that defendants arbitrarily removed him from the payroll of 
the Chicago Fire Department. :Plaintiff also blames defendants for the delay in 
his receipt of disability benefits. Based on these allegations, plaintiff has 
filed suit pursuant to 42 U.S.C. @ 1983 and 29 U.S.C. @ 794. His three-count 
complaint asserts violations [*223] of procedural due process, substantive 
due process, and the Rehabilitation Act of 1973. Defendants now move to 
dismiss a substantial portion of plaintiffs complaint. In the same motion, 
defendants seek dismissal of the City of Chicago from Counts I and I1 of the 
complaint. For the reasons stated herein, the court grants defendants' motion. 

FACTS 

For nearly 20 years, plaintiff Bernard Schroeder worked as a firefighter for 
the City of Chicago. While fighting a fire on October 23, 1985, Schroeder 



suffered injuries to his [**2] back, head, and neck. These injuries 
rendered Schroeder incapable of remaining on active duty. As a result, he began 
an extended medical lay-up. During the first ten months of 1986, Schroeder 
underwent a series of physical examinations - three by his personal physician, 
two by a doctor whom the Chicago Fire Department had recommended. Following 
these examinations, both doctors told Fire Department officials that Schroeder 
was unable to resume active duty. 

On November 15, 1986, Chief John Tully, the Fire Department's Director of 
Personnel, allegedly removed Schroeder from the Fire Department payroll without 
giving Schroeder notice or a hearing. According to the complaint, Tully 
discharged Schroeder based on unfounded allegations that Schroeder had engaged 
in alcohol abuse during his tenure with the Fire Department. 

After his removal from the payroll, Schroeder applied for duty disability 
benefits pursuant to the Illinois Pension Code, Ill. Rev. Stat. ch. 108 112, 
para. 6-151 (1987). Although Schroeder ultimately received an award of benefits, 
the Retirement Board of the Firemen's Annuity and Benefit Fund ("the Retirement 
Board") did not process Schroeder's application until eight months [**3] 
had elapsed. Schroeder attributes this eight-month delay to the actions of Tully 
and Dr. Audley Connor, Director of the Fire Department's medical Section. 
Initially, the Retirement Board refused to consider Schroeder's eligibility for 
benefits until it received a discharge certificate from the Fire Department. 
Tully and Dr. Connor allegedly failed or refused to provide such a discharge 
certificate to the Retirement Board. 

DISCUSSION 

Schroeder's complaint names three defendants: Tully, Dr. Connor, 

and the City of Chicago. The complaint alleges that defendants arbitrarily 
discharged Schroeder and improperly obstructed his acquisition of disability 
benefits. Based on these alleged improprieties, Schroeder asserts three claims 
against defendants. Count I of the complaint alleges that defendants violated 
Schroeder's Fourteenth Amendment right to procedural due process. Count I1 
contends that defendants infringed Schroeder' s substantive due process rights 
under the Fourteenth Amendment. Finally, Count I11 maintains that defendants 
discriminated against Schroeder in contravention of @ 504 of the 
Rehabilitation Act of 1973, 29 U.S.C. @ 794. 

Insofar as Schroeder bases his procedural due process [**4] claim on the 
delay in his acquisition of benefits, defendants move to dismiss Count I. In 
addition, defendants ask the court to dismiss Counts I1 and I11 in their 
entirety. Defendants also move to dismiss the City of Chicago from Counts I and 
11. The court will now examine the various aspects of defendants' motion to 
dismiss. 



I. Procedural Due Process 

In Count I, Schroeder claims that defendants violated his right to procedural 
due process in two ways - first by discharging him arbitrarily, then by impeding 
the processing of his application for benefits. Defendants argue that Schroeder 
cannot maintain a due process claim based on the delay in his receipt of 
disability benefits. This court agrees. 

In order to allege a violation of procedural due process, Schroeder must 
first establish that defendants deprived him of a property interest protected by 
the Fourteenth Amendment. See Cornelius v. LaCroix, 838 F.2d 207, 210 (7th Cir. 
1988). Schroeder claims to possess a property interest in [*224] duty 
disability benefits; but "[tlo have a property interest in a benefit, a person 
clearly must have more than an abstract need or desire for it. He must have more 
than a unilateral expectation [**5] of it. He must, instead, have a 
legitimate claim of entitlement to it. " Board of Regents v. Roth, 408 U.S. 564, 
577, 33 L. Ed. 2d 548, 92 S. Ct. 2701 (1972). By establishing the terms of 
eligibility for certain benefits, state law defines the scope of an individual's 
property interest in those benefits. Id. Therefore, to determine the dimensions 
of Schroeder's property interest in disability benefits, this court must consult 
the state law on which Schrmier based his claim of entitlement. Under the 
Illinois Pension Code, an injured firefighter may not receive duty disability 
benefits until the Retirement Board has authorized payment of such benefits. 
Ill. Rev. Stat. ch. 108 112, paras. 6-179, 6-185 (1987). Consequently, until the 
Retirement Board ruled on Schroeder's application, he had no legitimate claim of 
entitlement to benefits. Defendants' alleged misconduct preceded the Retirement 
Board's ruling. Thus, at the time defendants purportedly violated his right to 
due process, Schroeder had only a unilateral expectation that he would receive 
disability benefits. Even assuming that defendants took steps to delay 
Schroeder's acquisition of benefits, defendants did not deprive Schroeder of a 
property interest [**6] that he already possessed. nl For this reason, 
Schroeder cannot state a due process claim based on the delay in his receipt of 
benefits. He simply cannot invoke the Due Process Clause to protect a property 
interest in benefits that he had not yet obtained: "The Fourteenth Amendment's 
procedural protection of property is a safeguard of the security of interests 
that a person has already acquired in specific benefits." Roth, 408 U.S. at 576 
(emphasis added); see also Cornelius, 838 F.2d at 210 (the Fourteenth Amendment 
protects property rights derived from people's "legitimate claim of entitlement 
to keep that which presently securely belongs to them"). 

nl Perhaps if the Illinois Pension Code mandated prompt resolution of 
disability claims, then Schroeder could argue that defendants deprived him of 
his property interest in an expeditious ruling on his application. The Illinois 
Pension Code, however, provides no timetable for the processing of disability 
claims. 



11. Substantive Due Process 

Count I1 asserts that defendants violated Schroeder's substantive due process 
rights under the Fourteenth Amendment. As the court has already noted, the delay 
in Schroeder's receipt [**7] of disability benefits does not constitute a due 
process violation. Consequently, Schroeder can state a claim under Count I1 only 
if he can establish that defendants violated his substantive due process rights 
by discharging him. 

In moving to dismiss Count 11, defendants do not challenge Schroeder's 
assertion of a property interest in his job with the Chicago Fire Department. A 
municipal ordinance provides that firefighters for the City of Chicago may only 
be discharged for just cause. For firefighters like Schroeder, this ordinance 
creates a property right in continued employment. See Cleveland Board of 
Education v. Louder mill, 470 U.S. 532, 538-39, 84 L. Ed. 2d 494, 105 S. Ct. 
1487 (1985). Without questioning the validity of this property interest, 
defendants contend that the court should dismiss Count I1 because the doctrine 
of "substantive due process" does not apply to property rights. Contrary to 
defendants' assertion, both the Supreme Court and the Seventh Circuit have 
employed substantive due process analysis when assessing the constitutionality 
of zoning ordinances and zoning decisions. See Village of Belle Terre v. Boraas, 
416 U.S. 1, 39 L. Ed. 2d 797, 94 S. Ct. 1536 (1974); Village of Euclid v. Ambler 
Realty Co., 272 U.S. 365, [**8] 71 L. Ed. 303, 47 S. Ct. 114 (1926); 
Harding v. County of Door, 870 F.2d 430 (7th Cir. 1989); Coniston Corp. v. 
Village of Hoffman Estates, 844 F.2d 461 (7th Cir. 1988). Indeed, the Seventh 
Circuit has not ruled out the possibility that some deprivations of property 
might arouse substantive due process concerns. Coniston Corp., 844 F.2d at 
465-68. Likewise, this court cannot categorically conclude that [*225] the 
loss of property never implicates substantive due process rights. 

In the instant case, however, Schroeder fails to state a substantive due 
process claim based on his discharge from the Fire Department. Under the 
doctrine of substantive due process, a property deprivation passes 
constitutional muster unless it is invidious or irrational. Harding, 870 F.2d at 
431; Coniston Corp., 844 F.2d at 467. After considering the allegations in 
Schroeder's complaint, this court cannot properly characterize Schroeder's 
discharge as either invidious or irrational. To qualify as an invidious act, a 
deprivation of property must violate specific constitutional guarantees. 
Coniston Corp., 844 F.2d at 467. Thus, when determining whether a particular 
deprivation is invidious, the courts have regarded "substantive [**9] due 
process" as "a shorthand for the fact that the Supreme Court has interpreted the 
due process clause of the Fourteenth Amendment to confer certain substantive 
rights based mainly on the Bill of Rights. " Brown v. Brienen, 722 F.2d 360, 366 
(7th Cir. 1983). Schroeder does not contend that his discharge violated any 
specific constitutional guarantees contained in the Bill of Rights. Instead, he 
maintains that defendants discharged him arbitrarily. The facts alleged in 



Schroeder's complaint, however, belie his assertion that defendants acted 
irrationally when they removal him from the Fire Department payroll. According 
to the complaint, two doctors who examined Schroeder repeatedly told Fire 
Department officials that Schroeder's injuries would prevent him from returning 
to active duty. Based on these medical opinions, defendants could quite 
reasonably have concluded that Schroeder should no longer remain on the payroll. 
Given his medical condition at the time of his discharge, Schroeder cannot 
plausibly depict defendants' decision to discharge him as "irrational." As a 
result, Schroeder cannot obtain relief under a substantive due process theory. 

111. Section 504 of the Rehiibilitation [**lo] Act 

Count I11 alleges that defendants discriminated against Schroeder based on 
his past history of treatment for alcoholism. Schroeder asserts that defendants' 
allegedly discriminatory conduct violated @ 504 of the Rehabilitation Act of 
1973, 29 U.S.C. @ 794. Section 504 prohibits discrimination against otherwise 
qualified individuals based on their handicaps. To state a claim under @ 504, 
however, Schroeder must allege that he suffered discrimination under a program 
or activity receiving federal financial assistance. See 29 U. S. C. @ 794(a). 

Schroeder's complaint fails to identify any program or activity that falls 
within the purview of the Rehabilitation Act. The complaint simply alleges 
that the City of Chicago is a program or activity receiving federal financial 
assistance as defined by 29 U.S.C. @ 794(b)(l)(A). This allegation rests on a 
misinterpretation of the statute. Section 504(b)(l)(A) of the Rehabilitation 
Act defines " program or activity" as the operations of "a department, 

agency, special purpose district., or other instrumentality of a State or of a 
local government." Id. @ 794(b)(l)(A). The City of Chicago does not fit this 
statutory definition of "program or [**Ill activity. " The City is not a 
department or instrumentality of a local government. Rather, as a full-blown 
municipality, the City embodies an entire local government. 

Even after its expansion by a 1988 Congressional amendment, the 
Rehabilitation Act's definition of "program or activity" does not encompass 
the City of Chicago. When discussing its rationale for amending the Act, 
Congress cited a need to restore the "broad, institution-wide application" of 
federal antidiscrimination laws whose scope the Supreme Court had narrowed. 
Civil Rights Restoration Act of 1987, Pub. L. 100-259, @ 2, 102 Stat. 28 (1988) 
(to be codified at 20 U.S.C. @ 1687 note) (emphasis added). By referring to 
"institution-wide" application of the Rehabilitation Act, Congress indicated 
its intent to include federally funded institutions like hospitals or 
universities within the amended definition of "program or activity. " By 
contrast, nothing in the amendment's legislative history suggests that Congress 
contemplated classifying an entire municipality like the City of Chicago as a 
" program or activity" [*226] subject to @ 504 of the Rehabilitation Act. 
Therefore, Schroeder cannot base a @ 504 claim on the premise that [**I21 the 
City of Chicago constitutes a " program or activity" under the Rehabilitation 



Act. 

IV. The City's Liability under Section 1983 

Generally, the tortious acts of municipal employees do not expose a 
municipality to liability under (42 U.S.C. @ 1983. Monell v. Department of Social 
Services, 436 U.S. 658, 691, 56 L. Ed. 2d 611, 98 S. Ct. 2018 (1978). A 
municipality incurs liability under @ 1983 only if execution of the 
municipality's official policy or custom results in a constitutional injury. Id. 
at 694. Schroeder's complaint does not allege that his injuries stemmed from the 
application of an official policy or custom. For this reason, defendants ask the 
court to dismiss the City of Chicago from Counts I and 11, which assert due 
process claims based on @ 1983. As Schroeder points out, however, the action of 
a single municipal official can subject a municipality to @ 1983 liability if 
the official "possesses final authority to establish municipal policy with 
respect to the action ordered. " Pembaur v. City of Cincinnati, 475 U.S. 469, 
481, 89 L. Ed. 2d 452, 106 S. Ct. 1292 (1986). Schroeder claims that Tully and 
Dr. Connor wielded final policymaking authority when they discharged Schroeder 
and delayed his acquisition of benefits. Relying on [**I31 this rationale, 
Schroeder avers that his complaint provides a basis for holding the City of 
Chicago liable for his injuries under @ 1983. 

As this court has already observed, most of the improprieties alleged in 
Counts I and I1 do not amount to due process violations. Now that the court has 
dismissed part of Count I and all of Count 11, Schroeder's only remaining @ 1983 
claim revolves around the allegation that his discharge violated procedural due 
process. With respect to Schroeder's discharge, neither Tully nor Dr. Connor 
possessed ultimate policymaking authority. In 1982, the Chicago City Council 
adopted an ordinance governing the discharge of firefighters. This ordinance 
requires the Chicago Fire Department to give notice to an employee before 
discharging him. If Tully discharged Schroeder without notice, as the complaint 
alleges, then Tully violated established municipal policy. Under these 
circumstances, the court cannot. fairly attribute Tully's action to the City of 
Chicago: "When an official's discretionary decisions are constrained by policies 
not of that official's making, those policies, rather than the subordinate's 
departures from them, are the act of the municipality." [**I41 City of St. 
Louis v. Praprotnik, 485 U.S. 112, 108 S. Ct. 915, 926, 99 L. Ed. 2d 107 (1988). 
Because Schroeder's complaint fails to allege facts justifying municipal 
liability under @ 1983, the court dismisses the City of Chicago from Counts I 
and 11. 

CONCLUSION 

For the foregoing reasons, this court grants defendants' motion to dismiss. 
The court dismisses Count I insofar as it alleges a due process violation based 
on the delay in Schroeder's receipt of disability benefits. In addition, the 



court dismisses Counts I1 and 111 in their entirety. Finally, the court 
dismisses the City of Chicago :from Counts I and 11. IT IS SO ORDERED. 

Dated: June 27, 1989 
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MOORE, Circuit Judge 

After examining the briefs and appellate record, this panel has determined 
unanimously that oral argument would not materially assist the determination of 
this appeal. See Fed. R. App. P. 34(a); 10th Cir. R. 34.1.9. The case is 
therefore ordered submitted without oral argument. 

Plaintiff, who is incarcerated in the federal penitentiary in Leavenworth, 
Kansas, commenced the underlying action to recover monetary, injunctive, and 
declaratory relief for defendants' alleged violations of plaintiff's civil 
rights. Plaintiff incorporated into his complaint, and filed simultaneously 
[*996] therewith, various documents concerning the administrative grievances 
he had filed about the violations alleged in the complaint. 

Plaintiff's allegations related to essentially five claims: (1) that 
defendants denied him certain prison job assignments, for which he was 
qualified, solely on the basis of [**2] his age, race, or handicap; (2) that 
defendants retaliated against him for filing administrative grievances in 
assigning him to jobs; (3) that defendants deprived him of his graduation ring 
and all but twenty dollars worth of postage stamps without affording him due 
process; (4) that defendants discriminated against him on the basis of his race 
in depriving him of the property; and (5) that the administrative grievance 
procedures were inadequate. 

After most of the defendants answered the complaint, plaintiff filed a motion 
seeking, among other things, the appointment of counsel. Thereafter, the 
remainder of the defendant0 answered and two of them filed a motion to dismiss 



for lack of personal jurisdiction. Plaintiff subsequently filed a motion for 
aummary judgment on his claims relating to the deprivation of his property, and 
moved to amend his complaint to allege that after he filed the present action, 
defendants retaliated agai.nst him by transferring him from his position as law 
library clerk to a position as laborer, and by denying his application for 
vacation. 

By order dated March 26, 1990, the district court denied plaintiff's motion 
for summary judgment, spec:ifically refused [**3] to address defendants' 
motion to dismiss for lack of personal jurisdiction, and dismissed plaintiff's 
action for failure to stake a claim for relief. Plaintiff moved the court for 
reconsideration, which it denied by order dated April 12, 1990. Plaintiff then 
filed a notice of appeal and application for leave to proceed in forma pauperis 
on appeal. The district court denied the latter and plaintiff renewed his 
request with this court. 

Plaintiff makes the following arguments on appeal: (1) that the district 
court erred in failing to appoint counsel to represent him; (2) that the 
district court failed to consider all of the jurisdictional statutes set forth 
in the complaint; (3) that the district court incorrectly construed the 
allegations in the complaint as asserting a constitutional right to employment, 
rather than impermissible discrimination in employment; nl (4) that the district 
court erred in concluding that plaintiff was not entitled to either a pre- or 
poet-deprivation hearing regarding the seizure of his property; and (5) that the 
"administrative procedure of grievance is not constitutionally adequate for the 
reasons stated in the complaint," Brief of Appellant at 7. 

nl Defendants assert for the first time on appeal that the district court did 
not have subject matter jurisdiction over plaintiff's discrimination in 
employment claim because plaintiff did not file a timely complaint with the 
EEOC. We disagree. "Filing a timely charge of discrimination with the EEOC is 
not a jurisdictional prerequisite to suit in federal court, but a requirement 
that, like a statute of limitations, is subject to waiver, estoppel, and 
equitabletolling." Zipes v. Trans World Airlines, Inc., 455 U.S. 385, 393, 102 
S. Ct. 1127, 71 L. Ed. 2d 234 (1982). Since defendants did not raise below 
plaintiff's failure to file a timely complaint with the EEOC, they waived that 
requirement. 

Turning to the first of plaintiff's arguments, "the district court has broad 
discretion to appoint counsel for indigents under 28 U.S.C. @ 1915(d), and its 
denial of counsel will not be overturned unless it would result in fundamental 
unfairness impinging on due process rights." Maclin v. Freake, 650 F.2d 885, 886 
(7th Cir. 1981). In determining whether to appoint counsel, the district court 
should consider a variety of factors, including the merits of the litigant's 
claims, the nature of the factual issues raised in the claims, the litigant's 
ability to present his clai.ms, and the complexity of the legal issues raised by 
the claims. Id. at 887-89. The district court here did not specifically rule on 
plaintiff's motion for the appointment of counsel, and, therefore, did not state 
its reasons for not appointing counsel. The court may have declined to appoint 
counsel because it concluded that none of plaintiff's allegations stated a claim 
for relief. Since we conclude that plaintiff has stated two claims [*997] 
for relief, as discussed below, on remand, the district court should reconsider 
plaintiff's request for the appointment of counsel in light of the factors set 
forth in Maclin [**5] . 

We will construe p1ainti.f f's second argument, that the district court failed 
to consider all of the jur.isdictiona1 statutes set forth in the complaint, as 
well as the remainder of pl-aintiff's arguments, as a challenge to the district 
court's conclusion that none of the allegations in plaintiff's complaint was 



sufficient to state a claim for relief. 

"The sufficiency of a complaint is a question of law which we review de 
novo." Morgan v. City of Rawlins, 792 F.2d 975, 978 (10th Cir. 1986). A court 
may dismiss a complaint for failure to state a claim only if it concludes that 
"the plaintiff can prove no set of facts in support of his claim to entitle him 
to relief." Id. Furthermore, for purposes of making the foregoing determination, 
a court must accept all the well-pleaded allegations of the complaint as true 
and must construe them in the light most favorable to the plaintiff. Meade v. 
Grubbs, 841 F.2d 1512, 1526 (10th Cir. 1988). 

Plaintiff alleged the f13llowing sources of substantive rights as the bases of 
his claim for discrimination in the assignment of prison jobs: Title VII; the 
Age Discrimination in Employment Act (ADEA); the Equal Pay Act of 1963; the 
Rehabilitation [**6] Act of 1973; 42 U.S.C. @@ 1981 and 1997; and the fifth 
and eighth amendments to the United States Constitution. We will consider each 
in turn. 

Neither Title VII nor the ADEA provides plaintiff any substantive rights 
because he does not have an employment relationship with the Federal Bureau of 
Prisons or any of the defendants. "Title VII protections apply only where there 
is some connection with an employment relationship." Baker v. McNeil Island 
Corrections Center, 859 F.2d 124, 127 (9th Cir. 1988). The same is true of the 
protections afforded by the ADEA. See Messina v. Kroblin Transp. Sys., Inc. , 903 
F.2d 1306, 1308 (10th Cir. 1990)("it is appropriate for courts to use the law 
developed in the context of Title VII cases in ADEA disputes"). 

Whether a plaintiff is an "employee" for purposes of Title VII is a question 
of federal law. Calderon v. Martin County, 639 F.2d 271, 272-73 (5th Cir. 1981). 
We conclude that plaintiff is not an "employee" under either Title VII or the 
ADEA becauee his relationship with the Bureau of Prisons, and therefore, with 
the defendants, arises out of his status as an inmate, not an employee. Although 
hie relationship with defendants may contain [**7] some elements commonly 
present in an employment relationship, it arises "from [plaintiff's] having been 
convicted and sentenced to imprisonment in the [defendants'] correctional 
institution. The primary purpose of their association [is] incarceration, not 
employment." Prisoner Not Protected From Racial Job Bias, 2 Empl. Prac. Guide 
(CCH) para. 6865, at 7099 (April 18, 1986) (EEOC Decision No. 86-7). Since 
plaintiff has no employment relationship with defendants, he cannot pursue a 
claim for discrimination against them under either Title VII or the ADEA. 

The foregoing analysis precludes plaintiff's claims for discrimination under 
the Equal Pay Act and the Rehabilitation Act, as well. Plaintiff's claims 
under those statutes also have additional defects. Subsection (d) of 29 U.S.C. 
@ 
206 (Equal Pay Act), cited by plaintiff in his complaint, concerns only 
discrimination based on sex, not race, age, or handicap. The section of the 
Rehabilitation Act cited by plaintiff, 29 U.S.C. @ 794, does not give 

plaintiff any substantive rights since the Federal Bureau of Prisons does not 
fit the definition of "programs or activities" governed by that section. 

Plaintiff's reliance on 42 U.S.C. @@ 1981 and [**8] 1997 also is 
misplaced, since those statutes do not apply to plaintiff's claim of 
discrimination. Section 1981 protects rights not at issue in plaintiff's 
complaint, and sections 1997 through 1997j protect the rights of persons 
institutionalized in state, not federal, facilities. 

[*998] Plaintiff's complaint also failsto state a claim for relief based 
on the eighth amendment. The eighth amendment prohibits the infliction of cruel 
and unusual punishment. Plaintiff's allegations that he has been assigned jobs 
inconsistent with his prior work experience and physical abilities do not rise 
to the level of deliberate indifference to his serious medical needs and, 
therefore, do not state a claim for cruel and unusual punishment. See Estelle v. 
Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 50 L. Ed. 2d 251 (1976). 



The allegations of plaintiff's complaint are sufficient, however, to state a 
Bivens n2 claim for deprivation of the right to equal protection secured by the 
fifth amendment. Although plaintiff has no right to a job in the prison or to 
any particular job assignment, see Ingram v. Papalia, 804 F.2d 595, 596 (10th 
Cir. 1986), prison officials cannot discriminate against him on the basis of his 
age, race, or handicap, [**9] in choosing whether to assign him a job or in 
choosing what job to assign him, see Bentley v. Beck, 625 F.2d 70, 70-71 (5th 
Cir. 1980). Therefore, to the extent that plaintiff's discrimination claim is 
based on the fifth amendment, the district court erred in determining that he 
failed to state a claim for relief. 

n2 Bivens v. Six Unknown Named Agents, 403 U.S. 388, 91 S. Ct. 1999, 29 L. 
Ed. 2d 619 (1971). 

Similarly, the district court erred in dismissing plaintiff's claim that he 
was denied particular job assignments or was transferred from one job to another 
in retaliation for filing administrative grievances or the present civil rights 
action. Again, although plaintiff has no right to a job or to any particular 
assignment, prison officials cannot punish plaintiff for exercising his first 
amendment rights by denying him certain job assignments or transferring him from 
one job to another. Cf. Frazier v. Dubois, 922 F.2d 560, 561-62 (10th Cir. 
1990) (although prisoner has no right to remain in any particular prison, prison 
[**lo] officials cannot punish him for exercising his first amendment rights 
by transferring him to another prison). 

The court correctly dismissed plaintiff's claims for deprivation of property 
without due process since the administrative grievance documents incorporated by 
plaintiff into his complaint showed that the ring and postage stamps seized by 
prison officials were sent to an address of plaintiff's choosing. Although 
plaintiff no longer has possession of the property, he still retains control 
over it and, therefore, has not been "deprived" of the property. Plaintiff's 
conclusory allegations that the seizure of his property was racially 
discriminatory are not sufficient to state a claim for relief since he does not 
allege that nonblack inmates were permitted to retain possession of similar 
jewelry or more than twenty dollars worth of postage stamps. 

Finally, the district court properly dismissed plaintiff's claim that the 
grievance procedures were inadequate. The allegations are too conclusory to 
state a claim for relief and assert, at most, negligent conduct that does not 
implicate the due process clause. See Bryson v. City of Edmond, 905 F.2d 1386, 
1390 (10th Cir. 1990). 

In sum, [**ll] the d.istrict court properly dismissed all of plaintiff's 
claims except that of discrimination in job assignments in violation of the 
fifth amendment, and that of retaliation for the exercise of first amendment 
rights. 

Accordingly, plaintiff's request to proceed in forma pauperis on appeal is 
GRANTED, and the judgment of the United States District Court for the District 
of Kansas is AFFIRMED in part, REVERSED in part, and REMANDED for further 
proceedings consistent with this order and judgment. Plaintiff's request for the 
appointment of counsel on appeal is DENIED. Defendants' motion to supplement the 
record on appeal is DENIED as moot. 
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TOM S. LEE, UNITED STATES DISTRICT JUDGE. 

Plaintiff, Alonzel A. Rhodes, Jr., brought this action alleging 
discrimination and intentional infliction of emotional distress by defendant, 
Charter Hospital of Jackson, Inc. (Charter). The cause is presently before the 
court on the motion of Charter to dismiss for failure to state a claim upon 
which relief may be granted. Plaintiff has responded to the motion, and the 
court has considered the memoranda with authorities submitted by the parties in 
ruling on the motion. 

In June 1987 plaintiff was admitted to Charter, a private psychiatric 
hospital in Rankin County, Mississippi. Prior to his [*I3841 admission, 
plaintiff had been diagnosed as having AIDS Related Complex. n l  After 
approximately thirteen days of treatment, hospital staff imposed a quarantine 
upon plaintiff, isolating him from other patients and restricting him to his 
room at all times, including meals. These restrictions prohibited him from 
participating in group therapy. A sign was placed on the door of Rhodes' room 
indicating [**2] that he suffered from an infectious disease. Whenever 
Charter personnel were in his room for any reason, they wore masks, gowns and 
gloves. 



n l  AIDS Related Complex is a non-specific term often used to refer to the 
condition of being infected with the AIDS virus. 

Plaintiff brought this action under 42 U.S.C. @ 1983 (1981) and section 504 
of the Rehabilitation Act of 19'73, 29 U.S.C. @ 794 (1985 & Supp. 1989), alleging 
that these actions by Charter constituted intentional discrimination against him 
because of his disease and caused the psychological condition for which he was 
admitted to the hospital to worsen. n2 He also alleges a state-law claim for 
intentional infliction of emotional distress. He seeks damages for emotional 
distress and mental anguish. n3 

n2 Defendant justifies its actions as precautionary measures which were 
reasonable in light of medical knowledge available at that time concerning the 
spread of the AIDS virus. Defendant does not address, and this court does not 
reach, the question of whether this type of conduct could ever constitute 
discrimination within the meaning of the Rehabilitation Act. 

n3 The complaint also seeks declaratory and injunctive relief, but plaintiff 
concedes that these claims are now moot. 

DAMAGES UNDER SECTION 504 OF THE REHABILITATION ACT 

In support of its motion to dismiss, defendant argues that there can be no 
private action for damages for emotional distress under section 504 of the 
Rehabilitation Act. Section 504 prohibits discrimination against the handicapped 
by programs receiving federal funds: 

No otherwise qualified individual with handicaps in the United States . . . 
shall, solely by reason of her or his handicap, be excluded from the 
participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance. . . . 

29 U.S.C. @ 794 (1985 & Supp. 1989). n4 The Rehabilitation Act is patterned 
closely after Title VI of the Civil Rights Act of 1964, 42 U.S.C. @ 2000d et 



seq. (1981), and incorporates the remedies of Title VI, stating that "[the] 
remedies, procedures, and rights set forth in Title VI . . . shall be available 
to any person aggrieved by any act or failure to act by any recipient of Federal 
assistance. " 29 U.S.C. @ 794,. Nevertheless, the question of what monetary 
damages are available under section 504 is unsettled, having aptly been 
described by one court as "murky. " [**4] Parks v. Pavkovic, 753 F.2d 1397, 
1409 (9th Cir.), cert. denied474 U.S. 918, 106 S. Ct. 3529, 87 L. Ed. 2d 653 
(1985). The incorporation of Title VI remedies does little to illuminate the 
matter, as the remedies available under that statute are similarly uncertain. 
The specific question of whether damages for emotional distress may be recovered 
under section 504 has been addressed by only a handful of courts and is a 
question of first impression before this court. 

n4 The Rehabilitation Act defines the term "individual with handicaps" as any 
person who 

(i) has a physical or mental impairment which substantially limits one or more 
of such person's major life activities, (ii) has a record of such an impairment, 
or (iii) is regarded as having such an impairment. 

29 U.S.C. @ 706(8)(B) (1985 & Supp. 1989). The Supreme Court has held that a 
contagious disease may in some circumstances fall within this definition. School 
Bcl. of Nassau County, Florida v. Arline, 480 U.S. 273, 107 S. Ct. 1123, 94 L. 
Ed. 2d 307 (1987). Defendants do not dispute that plaintiff is within the Act's 
definition. 

The starting point in this circuit for the analysis of remedies available to 
a section 504 plaintiff is Drayden v. Needville Independent School District, 
[**5] 642 F.2d 129 (5th Cir. Unit A April 1981), an employment discrimination 
case brought under Title VI. n5 Discussing the relief available to the 
[*I3851 appellants, the court, without elaboration, stated that the right to 
maintain a private cause of action under Title VI "does not include the right to 
recover backpay or other losses. Id. at 133. However, subsequently the United 
States Supreme Court specifically addressed the nature of the remedies available 
under section 504, holding that a plaintiff alleging intentional discrimination 
may bring an action for back pay. Consolidated Rail Corp. v. Darrone, 465 U.S. 
624, 104 S. Ct. 1248, 79 L. Ed. 2d 568 (1984). Thus, Drayden's sweeping 
prohibition against all monetary relief in Title VI actions no longer applies. 



n5 Because the Rehabilitation Act incorporates Title VI remedies, cases 
addressing the available remedies under Title VI are authoritative with respect 
to section 504. See Marvin H. v. Austin Indep. School Dist., 714 F.2d 1348, 1357 
(5th Cir. 1983). 

Also relevant to the issue of damages under section 504 is the 1983 Supreme 
Court case of Guardians Association v. Civil Service Commission of New York, 463 
U.S. 582, 77 L. Ed. 2d 866, 103 S. Ct. 3221 (1983), in which a badly fragmented 
[**6] court held that absent intentional discrimination, there can be no 
private cause of action for damages under Title VI. Although the separate 
opinions filed in that case express a wide variety of views as to the relief 
available under Title VI, a majority of the justices did imply that some form of 
monetary relief might be available under Title VI for intentional 
discrimination. n6 The parties in the present case make much of the question of 
the extent to which Guardians implicitly over ruled Drayden. It is important to 
note that the monetary relief which had been awarded by the lower court in 
Guardians was in the limited form of back pay and back benefits, not more 
general damages; thus, one could conclude that the justices who implied that 
some monetary relief might be available were, at most, approving the recovery of 
only back pay or similar awards. See Bradford v. Iron County C-4 School Dist., 
37 Emp1.Prac.D~. (CCH) parii. 35,404 (E.D.Mo. 1984) (term "compensatory damages" 
as used in Guardians refers only to retrospective equitable damages akin to 
those awarded under Title VII). Discrimination cases commonly distinguish 
between awards for back pay and other [**7] types of monetary damages, 
characterizing back pay as an equitable, rather than legal, remedy. Because 
Drayden prohibited all monetary remedies, Drayden cannot be said to have been 
overruled in its entirety, either implicitly by Guardians or, as that case 
applies to section 504 actions, by Darrone. The court concludes that the 
prohibition in Drayden against damages other than back pay in Title VI actions 
remains the law of this circuit and is therefore applicable to section 504 
cases. 

n6 Justice White, announcing the judgment of the court in an opinion joined 
in relevant part by Justice Rehnquist, stated that "it may be that the victim of 
the intentional discrimination should be entitled to a compensatory award. " 
Guardians, 463 U.S. at 597. Justice Marshall, in a dissenting opinion joined by 
Justices Stevens, Brennan, and Blackmun, indicated that compensatory relief 
should be allowed under Title !?I for both intentional and unintentional 



discrimination. Justice Powell, concurring in the judgment in an opinion joined 
in relevant part by the Chief Justice, would allow no private action for Title 
VI violations. Justice O'Connor, concurring, did not address the question. 

Even were Drayden no longer authoritative on the question, other 
considerations compel the conclusion that damages for emotional distress are 
unavailable under section 504. The Supreme Court has indicated that section 504 
analysis is to be balanced: "Any interpretation of @ 504 must . . . be 
responsive to two powerful but. countervailing considerations -- the need to give 
effect to the statutory objectives and the desire to keep @ 504 within 
manageable bounds. " Alexander v. Choate, 469 U.S. 287, 299, 83 L. Ed. 2d 661, 
105 S. Ct. 712 (1985). Hardly anything could have greater potential for 
rendering section 504 actions unmanageable than the allowance of damages for 
emotional distress. In Bradford, a section 504 employment discrimination case, 
the court reached this very conclusion: 

Damages for mental suffering and humiliation are difficult to measure at best, 
are often sizeable, and have been editorialized as gratuitous bonuses or prize 
[*I3861 money for prosecuting a successful suit. . . . The incremental 
remedial and deterrent effect that would be occasioned by damages for mental 
anxiety or humiliation does not warrant imposing significant added demands on 
funds intended to reach other innocent beneficiaries [**9] of federal 
financial assistance programs. ,4s was said in a different context, @ 504 was not 
intended to create general tort 'liability. 

Bradford, 37 Empl.Prac.Dec. at 38,613-14 (citation omitted). This court finds 
the Bradford reasoning persuasive. Other courts addressing the issue have 
reached the conclusion that damages for emotional distress, pain and suffering, 
or similar injuries are not available under section 504. See Marshburn v. 
Postmaster Gen. of the United States, 678 F. Supp. 1182 (D.Md.) (no damages for 
pain and suffering), aff'd, 861 F.2d 265 (4th Cir. 1988); Shuttleworth v. 
Broward County, 649 F. Supp. 35 (S .D.Fla. 1986) (no damages for pain and 
suffering); Martin v. Cardinal Glennon Memorial Hosp. for Children, 599 F. Supp. 
284 (E.D.Mo. 1984) (no damages for mental anxiety and humiliation); cf. Byers v. 
Rockford Mass Transit Dist., 635 F. Supp. 1387 (N.D.111. 1986) (back pay 
recoverable but not compensatory or punitive damages); David H. v. Spring Branch 
Indep. School Dist., 569 F. Supp. 1324 (S.D.Tex. 1983)(recovery limited to costs 
expended because of discrimination). 

Plaintiff contends that because most of these cases denying [**lo] 
emotional distress damages for section 504 violations arose in the context of 
employment discrimination, they are not instructive on the question of what 
damages may be awarded in other contexts. He argues that it is unfair to limit 



section 504 recovery to back pay when back pay would obviously not be available 
in a nonemployment discrimination case. But even though in many cases of 
discrimination against the handicapped there may be no possible claim for back 
pay, it does not follow that those plaintiffs alleging other kinds of 
discrimination are entitled to other monetary relief. Indeed, it would hardly be 
consistent to allow recovery of damages for emotional distress by a plaintiff 
alleging discrimination outside of the employment context, but deny those same 
damages to a plaintiff alleging employment discrimination. n7 

n7 In David H., 569 F. Supp. at 1331, the court indicated that damages in the 
form of reimbursement of private school tuition are similar to back pay awards 
and are recoverable by a student discriminated against by a public school even 
though other monetary damages are not recoverable. 

The court concludes that the better reasoned view and the one most in 
[**Ill keeping with the purpose of the Rehabilitation Act is that damages for 
emotional distress and humiliation are not recoverable and that therefore 
plaintiff has failed to state a claim under section 504. 

SECTION 1983 

Defendant also contends that plaintiff's section 1983 claim should be 
dismissed. No lengthy analysis is necessary to conclude that plaintiff has 
failed to state a claim under section 1983. Defendant is a private entity, and 
plaintiff has alleged no facts that indicate that defendant acted under color of 
state law or that its acts constituted state action. See Burgess v. City of 
Houston, 718 F.2d 151, 154 (5th Cir. 1983). 

CONCLUSION 

The court concludes that plaintiff has failed to state a claim under either 
the Rehabilitation Act or section 1983 and that these claims should be 
dismissed. Because plaintiff's federal claims are being dismissed at the 
pleading stage, judicial economy favors dismissal of the pendent state-law claim 
as well. See La Porte Constr. Co. v. Bayshore Nat'l Bank of La Porte, Tex., 805 
F.2d 1254, 1257 (5th Cir. 1986). However, an unconditional dismissal of the 
state-law claim could constitute an abuse of discretion in light of the fact 
[**I21 that the one-year statute of limitations, Miss.Code Ann. @ 15-1-35 
(1972 & Supp. 1988), has run on this claim. Guthrie v. J.C. Penney Co., Inc., 
803 F.2d 202 (5th Cir. 1986); Saulsberry v. Atlantic Richfield Co., 673 F. Supp. 



811, 816 [*I3871 (N.D.Miss. 1987) (citing L.A. Draper & Son v. 
Wheelabrator-Frye, Inc., 735 F.2d 414, 428 (11th Cir. 1984); O'Brien v. 
Continental Ill. Nat'l Bank & Trust Co., 593 F.2d 54, 64-65 (7th Cir. 1979)) 
Accordingly, the court will dismiss the pendent state-law claim upon the 
condition that defendant submit: to the jurisdiction of the state circuit court 
and that it waive any defense to this claim based on the statute of limitations. 
Although it is plaintiff's election as to whether to pursue the state-law claim 
in state court, that choice shall be made within thirty days of entry of this 
order. 

A separate judgment shall be: entered pursuant to Federal Rule of Civil 
Procedure 58. 

ORDERED this 31st day of August, 1989. 
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OPINIONBY: POSNER 

OPINION: [*958] POSNEK, Circuit Judge 

This is a suit under the ubiquitous 42 U.S.C. @ 1983 by a former employee of 
the Chicago fire department who is complaining about delay in the receipt of 
disability benefits. The suit was dismissed for failure to state a claim, so we 
are confined to the facts stated in the complaint. On October 23, 1985, Bernard 
Schroeder was injured while fighting a fire. He was placed on medical leave at 
full pay and remained in that status for more than a year, during which time he 
was examined by a number of doctors all of whom concluded that he would [**2] 
be unable to resume his duties as a fireman. On November 16, 1986, the fire 
department stopped paying him and the next month he applied to the Retirement 
Board of the Fireman's Annuity and Benefit Fund of Chicago -- a public agency 



separate from the City of Chicago, Ill. Rev. Stat. ch. 108 112, para 22-402 -- 
for permanent "duty disability" benefits, that is, benefits for a disability 
incurred in the line of duty. 

The complaint states that the law of Illinois prohibits the Retirement Board 
from acting on an application for benefits until it receives a medical 
certificate from the fire department indicating the reason why the fireman has 
been struck off the department's payroll. The defendants counter that the 
statute expressly gives the Board "exclusive original jurisdiction " over all 
claims for benefits, Ill. Rev. Stat. ch. 108 112, para. 6-185, and further 
provides that the necessary proof of a duty disability is to be furnished to the 
Board by a physician appointeti by it. Para. 6-153. The Board can require 
additional evidence of disability, id., but is under no duty to do so -- 
certainly no duty to await a medical certification from the fire department. To 
this Schroeder ripostes [**3] that an earlier paragraph of the statute 
provides that "whenever an active fireman is or becomes so injured or sick, as 
to require medical or hospital attention, the chief officer of the fire 
department of the city shall file, or cause to be filed, with the [Retirement 
Board] a report of the nature and cause of his disability, together with the 
certificate or report of the physician attending or treating. . . . Any injury . 
. . for which a physician's report or copy of the hospital record is not on file 
with the board shall not be considered for the payment of duty disability 
benefits." Para. 6-151. So maybe the submission of a medical report or 
certificate by the fire department is a condition precedent to the Board's 
"exclusive original jurisdiction" attaching. And whether it  is or not, the Board 
customarily asks the fire department for a medical certificate (so at least the 
complaint alleges); it did here. It got no response, and in consequence did not 
process Schroeder's application. Eventually he demanded a hearing before the 
Board. It was held on August 19, 1987, eight months after he had applied for 
benefits. At the hearing it was revealed that John Tully, the fire department's 
[**4] director of personnel, and Audley Connor, its medical director, had 
refused to furnish the medical certificate because they believed that the real 
reason for Schroeder's inability to work was alcoholism rather than any 
work-related injury. The complaint says that [*959] they knew better, and in 
fact were acting maliciously. However this may be, the Board disagreed with the 
opinion of Tully and Connor and either at the conclusion of the hearing or 
directly afterward awarded Schroeder duty disability benefits retroactive to the 
date on which he had applied for them. It did this even though the fire 
department never did furnish the medical certificate that Schroeder contends is 
a condition precedent to an award of benefits. If in doing this the Board 
violated the law, it violated it in Schroeder's favor and he can't complain. 

One might have thought that a full retroactive award of benefits would have 
ended any dispute between Schroeder and the Chicago fire department. Not so. 
Schroeder complains that during the eight months in which his application for 
disability benefits was in limbo he had no money to live on and as a result both 



suffered emotional injury -- including a fall off [**5] the wagon after what 
he contends was a ten-year period of sobriety (Tully and Connor may have a 
different view on this matter) -.- and incurred legal expenses to obtain the 
benefits. He attributes the Board's delay and the resulting injury and expense 
to him to the willful and malicious conduct of Tully and Connor in withholding 
the vital medical certificate from the Retirement Board, conduct which he claims 
deprived him of property without due process of law. The complaint joins the 
City of Chicago, Tully's and Connor's employer, as an additional defendant, but 
this joinder is frivolous. The isolated misconduct of two employees in refusing 
to furnish a certificate to another agency is precisely the type of random and 
unauthorized act which, even if deliberate, is not deemed the act of their 
municipal employer. City of St. Louis v. Praprotnik, 485 U.S. 112, 108 S. Ct. 
915, 99 L. Ed. 2d 107 (1988). 

The claim against Tully and Connor is more substantial but faces two steep 
hurdles. The first is the requirement that the plaintiff show a deprivation of 
property, the second that he show a denial of due process. A disability benefit 
that is a matter [**6] of right, not of grace, is a property right within the 
meaning of the due process clause. But in what sense was Schroeder deprived of 
his benefit? He received it in full, only some months later than he applied. If 
he received it after he was entitled to receive it, then he was deprived of an 
entitlement, and entitlements are what the due process clause has been held to 
protect in the name of "proper1:y." Patterson v. Portch, 853 F.2d 1399, 1405 (7th 
Cir. 1988); Fleury v. Clayton, 847 F.2d 1229, 123 1 (7th Cir. 1988). If you are 
entitled to receive $ 1,000 on May 1, 1989, and you receive it on May 2, you 
have been deprived of an entitlement. It is a limited, temporary, and easily 
reparable deprivation the loss, in effect, of a day's interest on $ 1,000, which 
is less than a dollar. But it is a deprivation nevertheless, and we may assume 
that it would be actionable. Tavarez v. O'Malley, 826 F.2d 671, 674 (7th Cir. 
1987); Sutton v. City of Milwaukee, 672 F.2d 644, 645 (7th Cir. 1982). But 
Schroeder points to no source in  positive law for an entitlement to be awarded a 
fireman's disability benefit on the day he applies, or [**7] on the 
following day, or within a month, or a year. If there is unreasonable delay the 
applicant can seek a writ of mandamus from an Illinois state court. People ex 
rel. Ulrich v. Board of Trustees, 344 Ill. App. 210, 100 N.E.2d 815 (1951) 
(abstract); cf. Kermeen v. City of Peoria, 65 Ill. App. 3d 969, 382 N.E.2d 1374, 
22 Ill. Dec. 619 (1978). But that is different from a substantive entitlement to 
begin receiving money within a fixed interval of the application. Probably the 
draftsmen of the statute assumed that between the provision for making awards 
retroactive and the right of an applicant to seek mandamus in an extreme case, 
unreasonable hardship resulting from delays in the processing of pension and 
disability claims would be minimized. In any event they decided not to create a 
legally enforceable right, an entitlement, to immediate payment, and the 
consequence is that a delay in the payment of Schroeder's disability benefit did 
not deprive him of a property right in the Fourteenth Amendment sense. 



[*960] Justice delayed is justice denied, the saying goes; and at some 
point delay must ripen into deprivation, [**8] because otherwise a suit 
alleging deprivation would be forever premature. The distinction is explained in 
Isaacs v. Bowen, 865 F.2d 468, 477 (2d Cir. 1989), which considered delays of 
six months and even nineteen months in the processing of a claim for social 
security benefits unremarkable, while citing with approval a case that had held 
a delay of almost four years in acting upon a request for an annuity to be a 
deprivation of property. Kelly v. Railroad Retirement Bd., 625 F.2d 486, 490 (3d 
Cir. 1980). Mathews v. Eldridge, 424 U.S. 319, 47 L. Ed. 2d 18, 96 S. Ct. 893 
(1976), which held that a hearing on whether to restore social security 
disability benefits that have been terminated can be held after termination, 
condoned a delay of more than a year, on average, in the restoration of benefits 
wrongfully terminated. Id. at 342. Cf. Heckler v. Day, 467 U.S. 104, 118, 81 L. 
Ed. 2d 88, 104 S. Ct. 2249 (1'384). If there is irreparable harm from delay, then 
delay injures, and by injuring tleprives. But a loss of the time value of money, 
[**9] consequent on delay in receiving money to which one is entitled, is not 
considered an irreparable harm, even though it is a real loss, and even if there 
is no way to recover it. Cf. Proimos v. Fair Automotive Repair, Inc., 808 F.2d 
1273, 1277 (7th Cir. 1987); Roland Machinery Co. v. Dresser Industries, Inc., 
749 F.2d 380, 386 (7th Cir. 1984). 

The cases on unreasonable delay are best understood as holding that implicit 
in the conferral of an entitlement is a further entitlement, to receive the 
entitlement within a reasonable time. The fact that mandamus might lie under 
Illinois law to rectify egregious stalling tactics suggests that such a further 
entitlement may be implicit in that law. This we need not decide. The delay was 
not sufficiently egregious in this case to deprive Schroeder of this additional, 
implicit entitlement, assuming he had such a thing. 

Another interpretation of these cases is that deadlines for action on 
applications for benefits define what process is due. Wright v. Califano, 587 
F.2d 345, 354-56 (7th Cir. 197'8); Givens v. United States Railroad Retirement 
Bd., 232 U.S. App. D.C. 21, 720 F.2d 196, 201 (D.C. Cir. 1983). [**lo] The 
difficulty with this approach is that it leaves the anterior question whether 
there was a deprivation hanging in the air. Without a deprivation, the issue of 
due process does not arise. Oli~n v. Wakinekona, 461 U.S. 238, 250-5 1, 75 L. Ed. 
2d 813, 103 S. Ct. 1741 (1983:); Cleveland Bd. of Educate v. Loudermill, 470 U.S. 
532, 541, 84 L. Ed. 2d 494, 105 S. Ct. 1487 (1985). But however the matter is 
approached, Schroeder must lose because there was no deadline for the Retirement 
Board to act on his application. 

This is not the only reason there was no denial of due process, at least in 
the procedural sense of the term. Supposing that Tully and Connor did 
maliciously and unjustifiably wj thhold a certificate that would have speeded up 
the Board's consideration of Schroeder's application, what has that to do with 
Schroeder's procedural rights? Procedural due process so far as relevant to his 



case must refer to the procedure used by the Board in processing Schroeder's 
application. That procedure satisfied the requirements of the Constitution. The 
hearing before the Board was unaffected by Tully's and Connor's [**I 11 
machinations (unlike the situation in Tavarez v. O'Malley, supra, 826 F.2d at 
674), for the Board awarded Schroeder his duty disability benefits retroactive 
to the date of his application. No procedural right of Schroeder's was 
infringed. For we have just seen that he had no right to a prompter hearing than 
he received. Stated differently, the right to a hearing and to obtain mandamus 
if the hearing was unreasonably delayed gave Schroeder all the process that was 
due him to protect him against random and unauthorized acts of subordinate 
officials (Tully and Connor) aimed at depriving him of his claimed property. 
Zinermon v. Burch, 494 U.S. 113, 110 S. Ct. 975, 108 L. Ed. 2d 100 (1990); 
Easter House v. Felder, 9 10 F.2d 1387 (7th Cir. 1990) (en banc). 

But may not Schroeder have been denied substantive due process? He argues 
[*961] that Tully and Connor deprived him of the prompt receipt of his 
benefits by refusing to submit a medical certificate to the Retirement Board. It 
is as if they had shot him on his way to the hearing, or as if, instead of 
condemning private property for a public use, which merely entitles [**I21 
the owner to the fair market value of the property, government officials seize 
private property for a private use; in that event they must restore the property 
or, if that is infeasible, pay full common law damages, not just fair market 
value. In Coniston Corp. v. Village of Hoffman Estates, 844 F.2d 461, 464-65 
(7th Cir. 1988), we suggested, without having to decide, that such a claim is 
properly laid under the takings clause of the Fifth Amendment, which has been 
held applicable to state action through the due process clause of the Fourteenth 
Amendment. It is true that the takings clause, read literally, is limited to 
takings for a public use, and then requires only payment of fair market value to 
the owner. But there is authority, noted in Coniston, for regarding a taking for 
a private use as forbidden by the takings clause altogether, in contrast to a 
taking for a public use, which is permitted upon condition that the owner is 
offered the fair market value of his property. 

This interpretation of the takings clause is attractive because it helps to 
domesticate the concept of substantive due process, whose tendency to 
formlessness has been blamed for a host of usurpative [**13] decisions 
ranging from Dred Scott to Lochner and beyond. Narrowly viewed -- saved from 
total formlessness without being completely extinguished -- "substantive due 
process" refers to the incorporation into the due process clause of rights found 
elsewhere in the Constitution. The principal example is the incorporation of 
most of the Bill of Rights into the due process clause of the Fourteenth 
Amendment, making them rights against state as well as federal action. A 
slightly more esoteric example is the incorporation of the equal protection 
clause of the Fourteenth Amendment into the due process clause of the Fifth 
Amendment, first done in Bolling v. Sharpe, 347 U.S. 497, 98 L. Ed. 884, 74 S. 
Ct. 693 (1954), which forbade the federal government to discriminate against 



black people. The example in the preceding paragraph was of the incorporation of 
the takings clause of the Fifth Amendment, broadly construed to bar takings for 
other than a public use. Chicago, Burlington & Quincy R.R. v. City of Chicago, 
166 U.S. 226, 239, 41 L. Ed. 979, 17 S. Ct. 581 (1897); Hawaii Housing Authority 
v. Midkiff, 467 U.S. 229, 81 .L. Ed. 2d 186, 104 S. Ct. 2321 (1984). [**I41 A 
controversial example is the incorporation into the due process clause of both 
the Fifth and Fourteenth Amendments, beginning in Griswold v. Connecticut, 381 
U.S. 479, 14 L. Ed. 2d 510, 85 S. Ct. 1678 (1965), of a right of sexual and 
reproductive freedom founded on values believed to inform several of the 
amendments that compose the Bill of Rights, especially the Fourth Amendment. The 
Court's preference for tethering substantive due process claims to specific 
provisions in the Bill of Rights is illustrated by its recent decision that 
complaints about excessive force in arrests are to be judged by the standards of 
the Fourth Amendment, not by some free-wheeling concept of outrageous 
governmental conduct. Graham v. Connor, 490 U.S. 386, 104 L. Ed. 2d 443, 109 S. 
Ct. 1865 (1989). 

We doubt there is more to substantive due process than these examples. We do 
not consider it a blanket protection against unjustifiable interferences with 
property. That way Lochner lies. So even if Schroeder had an entitlement to 
immediate receipt of his disability benefit -- which he did not -- and even 
though Tully and Connor [**I51 (if the complaint is true) interfered with 
that hypothetical entitlement, we do not think they violated Schroeder's 
constitutional rights. There is no suggestion that what they did could be fitted 
within the boundaries of the takings clause, even broadly construed. We add the 
practical consideration that Schroeder did not need the aid of a federal court 
to protect him against Tully's and Connor's scheming. He could have asked for a 
hearing before the Retirement Board earlier, pointing out to them that he had no 
other source of support and [*962] that the Board should not (as in the end 
it did not) await the certificate from the fire department before acting on his 
application. And if he got no satisfaction he could seek mandamus. His state 
remedies were adequate. There is no need to invent a constitutional one. 

Schroeder presses another claim, that Chicago violated the Rehabilitation 
Act of 1973, 29 U.S.C. @ 794, which makes it unlawful for any "program or 

activity" receiving federal financial assistance to discriminate against the 
handicapped. The statute, as amended in 1988, defines program or activity to 
mean "all the operations" of a department, agency, district, or other 
instrumentality [**I61 of state or local government that receives or 
dispenses federal financial assistance. The statute was intended to overrule 
Grove City College v. Bell, 465 U.S. 555, 79 L. Ed. 2d 516, 104 S. Ct. 1211 
(1984), so that the various civil rights statutes including the Rehabilitation 
Act would apply to the entirety of any state or local institution that had a 
program or activity funded by the federal government. So "program or activity" 
was expanded from a specific program or specific activity to "all the 
operations" of the university or hospital or other institution that conducted 



the program or activity. S. Rep. No. 64, 100th Cong., 2d Sess. 16 (1988) ("If 
federal health assistance is extended to a part of a state health department, 
the entire health department would be covered in all of its operations. If the 
office of a mayor receives federal financial assistance and distributes it to 
local departments or agencies, all of the operations of the mayor's office are 
covered along with the departments or agencies which actually get the aid"). But 
the amendment was not, so far as we are able to determine -- there are no cases 
on the question -- intended [*:*17] to sweep in the whole state or local 
government, so that if two little crannies (the personnel and medical 
departments) of one city agency (the fire department) discriminate, the entire 
city government is in jeopardy of losing its federal financial assistance. We 
therefore need not decide whether, if Schroeder had a claim under the 
Rehabilitation Act, he could obtain damages, as he seeks to do in this suit. 

29 U.S.C. @ 794a(a)(2); Guardians Ass'n v. Civil Service Comm'n, 463 U.S. 582, 
77 L. Ed. 2d 866, 103 S. Ct. 3221 (1983) (plurality opinion); Drayden v. 
Needville Independent School Ilistrict, 642 F.2d 129, 133 (5th Cir. 1981). 

AFFIRMED. 

CONCURBY: RIPPLE 

CONCUR: RIPPLE, Circuit Judge, concurring. 

This case requires us to review the district court's dismissal of the 
plaintiffs case on the ground that the complaint did not state a claim upon 
which relief could be granted. See Fed. R. Civ. P. 12(b)(6). In reviewing such a 
dismissal, we are obliged to accept the allegations in the complaint as true. 
See Conley v. Gibson, 355 U.S. 41, 2 L. Ed, 2d 80, 78 S. Ct. 99 (1957). Here, 
put quite simply, Mr. Schroeder [**I81 alleges that the individual defendants 
willfully withheld a medical certification from the Retirement Board and thus 
delayed the commencement of the retirement benefits to which, under the law of 
Illinois, Mr. Schroeder was entitled. Consequently, Mr. Schroeder alleges that 
he suffered significant economic, physical, and emotional deprivation for which 
he remains uncompensated despite the later award of retirement benefits 
retroactive to the date of application. 

I cannot agree that the complaint does not allege adequately the deprivation 
of a cognizable property right. The Illinois statutory scheme, when read as a 
whole, clearly contemplates that, if a firefighter is separated from the service 
due to injury, he may apply for retirement benefits in order to ensure that 
misfortune in the line of duty is not compounded by economic ruin. Here, the 
enjoyment of these benefits, vested by law, was postponed -- according to the 
complaint -- not by the normal delay of bureaucratic processing but by the 
willful sabotage of that process by government officials. Whatever the time 
frame contemplated for the processing of the application by the statutory 
scheme, it certainly does not include an [**I91 expectation of a delay caused 



by such interference. 

[*963] It does appear, however, that Mr. Schroeder was not without an 
adequate remedy under state law in the form of mandamus. That remedy afforded 
Mr. Schroeder an adequate remedy against the random and unauthorized acts of the 
individual defendants. See Zinermon v. Burch, 494 U.S. 113, 110 S. Ct. 975, 108 
L. Ed. 2d 100 (1990); Easter House v. Felder, 910 F.2d 1387 (7th Cir. 1990) (en 
banc). Accordingly, he cannot maintain an action for the deprivation of his 
right to due process of law under the federal constitution. On this basis, I 
join the judgment of the court. 
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OPINION: [*I5231 ORDER ON MOTIONS 

ELIZABETH A. KOVACHEVICH, UNITED STATES DISTRICT JUDGE. 

The cause is before the Court on the following motions, responses, and 
pleadings: 

1. Defendant, city of St. Petersburg,'~ motion to dismiss pendant state claims 
and memorandum of law, filed September 8, 1989. (Docket No. 50). 

2. Defendant, City of St. Petersburg,'~ motion for partial summary judgment on 
all federal claims, appendix thereto, and memorandum of law, filed September 8, 
1989. (Docket Nos. 51 and 52). 

3. Defendant, City of St. PetersburgIrs motion for oral argument, filed 
September 8, 1989. 

4. Plaintiffs' memorandum in opposition to motion for partial summary judgment, 
filed September 20, 1989. (Docket No. 53). 

5. Plaintiffs' memorandum in opposition to motion to dismiss pendant state 
claims, filed September 20, 1989. (Docket No. 54). 

6. Plaintiffs' appendix [ * * 2 ]  to response to motion for partial summary 
judgment, filed September 20, 1989. (Docket No. 55). 

7. Court-ordered joint memorandum of law on motion for partial summary judgment, 
filed October 20, 1989. (Docket No. 58). 

8. Joinder of Defendant, Hellmuth, Obata & Kassabaum, Inc., in motion for 
partial summary judgment and memorandum in support thereof, filed November 8, 
1989. (Docket Nos. 59 and 60). 

9. Defendant, Hellmuth, Obata & Kassabaum,'~ motion for summary judgment on all 
issues and memorandum of law, filed January 16, 1990. (Docket Nos. 72 and 73). 



10. Af f idavit of Paul L. Watson is support of motion for summary judgment, filed 
January 16, 1990. (Docket No. 74). 

11. Notice of filing of document in support of motion for summary judgment, 
filed January 24, 1990. (Docket No. 76). 

12. Plaintiffs' motion to strike Defendant Hellmuth, Obata & Kassabaum, Inc.'s 
motion for summary judgment, or, alternatively, motion for extension time to 
respond to motion for summary judgment, filed January 29, 1990. (Docket No. 29) 

This circuit clearly holds that summary judgment should only be entered when 
the moving party has sustained its burden of showing the absence of a genuine 
issue [**3] as to any ~naterial fact when all the evidence is viewed in the 
light most favorable to the nonmoving party. Sweat v. The Miller Brewing CO., 
708 F.2d 655 (11th Cir. 1983). All doubt as to the existence of a genuine issue 
of material fact must be resolved against the moving party. Hayden v. First 
National Bank of Mt. Pleasant, 595 F.2d 994, 996-7 (5th Cir. 1979), quoting 
Gross v. Southern Railroad Co., 414 F.2d 292 (5th Cir. 1969). Factual disputes 
preclude summary judgment. 

The Supreme Court of the United States held, in Celotex Corp. v. Catrett, 477 
U.S. 317, 91 L. Ed. 2d 265, 106 S. Ct. 2548, (1986), 

In our view the plain lanquage of Rule 56(c) mandates the entry of summary 
judgment, after adequate time for discovery and upon motion, against a party who 
fails to establish the existence of an element essential to that party's case, 
and on which that party will bear the burden of proof at trial. Id. 477 U.S. at 
322, 91 L. Ed. 2d at 273. 

The Court also said, "R.ule 56(e) therefore requires that nonmoving party to 
go beyond the pleadings and by her own affidavits, or by the 'depositions, 
answers to interrogatories8, and admissions on file,' designate 'specific facts 
showing there is a genuine issue [**4] for trial. ' "  Celotex Corp., 477 U. S. 
at 324, 91 L. Ed. 2d at p. 274. 

Complaint was filed in this cause of action June 30, 1988. Plaintiffs named 
in the [*I5241 complaint are George Locascio; Disabled American 
Veterans-Department of Florida, Inc.; Florida Gulf Coast Paralyzed Veterans 
Aesociation, Inc.; National Spinal Cord Injury Association-Tampa Bay Area 
Chapter; Organization for the Promotion of Access and Travel for the 
Handicapped, 1nc.-Tampa Bay Area Chapter; Ingrid L. Kohler; Joseph Churuti; 
Phillip G .  Faas; J.R. Sanchez, Jr.; Dr. David H. Baras; Angus Farnum; William 
Culhane, as parent and next friend of Christopher Culhane; Central Florida 
Paralyzed Veterans Associa.tions, Inc.; Paralyzed Veterans Association of 
Florida, Inc.; and Kevin Butler. (hereinafter collectively Plaintiffs). The 
named defendants were City of St. Petersburg (City); Robert Ulrich (Ulrich or 
Mayor), as Mayor; and Hellmuth, Obata & Kassabaum, Inc. (HOK) 

Upon order of the Court, Plaintiffs filed an amended complaint on October 31, 
1988, the named plaintiffs and defendants remained the same. However, on January 
30, 1989, by stipulation, Defendant Robert Ulrich, as mayor, was dismissed, with 
prejudice, from the action. Subsequently, by stipulation [**5] Defendant 
Hellmuth, Obata & Kassabaum, Inc. was dismissed on February 28, 1990. 

The amended complaint alleged that the Suncoast Dome, then under 
construction, failed to meet various state and federal requirements as to 
handicapped facilities. The amended complaint containedthe following counts: 1) 
action under Federal law for declaratory and injunctive relief, including 
violation of 42 U.S.C. @ 1983; 2) violation of equal protection and due process 
clause of the Fourteenth amendment; and 3) state claims, violation of Sections 
255.21 and 553.48, Florida Statutes, and the Florida Constitution. 

On September 8, 1989, Defendant City filed a motion for partial summary 
judgment on the federal claims (Counts I and 11) and asserted that there is no 



genuine issue of material fact concerning the fact that the City did not use 
federal financial assista:nce in the construction of the Florida Suncoast Dome 
(the Stadium); that there is no federal obligation regarding the handicapped; 
and that Defendant City is entitled to summary judgment as matter of law. 
Defendant, also on that date, moved to dismiss the pendant state claims if the 
motion for judgment on the federal claims were to be granted. [**6] The 
motion was joined by Defendant HOK on November 8, 1989. 

On January 16, 1990, Defendant HOK filed a motion for summary judgment on all 
issues as to it. Even though HOK has been dismissed as a Defendant, the Court 
will address the issue in order to clarify the record. 

Plaintiffs' have moved to strike the HOK motion for summary judgment. This 
Court ordered, on January 11, 1989, that all dispositive motions be filed on or 
before September 8, 1989. On December 1, 1989, on order was issued giving the 
parties sixty (60) days prior to trial, scheduled for March 1990, in which to 
file motions for summary judgment. It is the Court's position that the January 
11, 1989, order takes precedence over the form order issued December 1, 1989. 
However, under either order, the Court finds the motion for summary judgment was 
untimely filed and should be stricken from the Court's consideration. 

FINDINGS OF FACT 

Upon instruction of the Court, the parties prepared and filed a joint 
memorandum of law delineating disputed and undisputed issues of fact and law on 
October 20, 1989. The following "facts" are undisputed between the parties, the 
parties do disagree on the application of the relevant law: 
[ **7 I 
A. Federal Funding 

1. The City is the recipient of federal funds including Community Development 
Block Grant (Block Grant) funds. The Block Grant funds are administered through 
the Department of Housing and Urban Development (HUD) pursuant to Title I of the 
Housing and Community Development Act of 1974, 42 U.S.C. @ 5301, et seq. 

2. The Block Grant fund application documents indicate that a portion of the 
Block Grants funds were used for the acquisition of land, relocation of 
occupants, [*I5251 and demolition in the Gas Plant Redevelopment Project 
(the Project or Area). 

3. In 1982 and 1983, the City also applied for Section 108 Loan Guarantee ( @  
108) funds to complete the acquisition, relocation, and demolition in the Gas 
Plant Area within two years. 

4. The relevant language from the Block Grant and @ 108 documents is as 
follows : 

(a)(I) Fromthe 1979-80 BlockGrant application, the Project Summary section, 
covering the Project, reads: 

The Gas Plant area has long been recognized as one of the worst areas of housing 
in St. Petersburg. Based on surveys showing that over 80% of the structures in 
the area were deteriorated or dilapidated, the City Council declared Gas Plant 
an area of slum [**8] and blight suitable for redevelopment in September of 
1978 and mandated the preparation of a redevelopment plan. 

A draft of the plan has now been completed and was adopted in September, 1979. 
The plan seeks to rid the area of slum and blight as well as to "expand the 
employment and economic base of the City" (City Council Goal No. 4) and 
"encourage and reinforce downtown development" (City Council Goal No. 7) in 
conformance with the City's adopted Comprehensive Land Use Plan-Intown Sector. 



Towards accomplishingthese objectives, the plan proposes the acquisition of 182 
properties, the relocation of 25 businesses and 45 owner-occupant and 281 tenant 
households, the demolition of 262 structures, and extensive sight improvements, 
including street and sidewalk improvements, landscaping, the construction of 
detention basins and some municipal parking, and rerouting of utilities to 
provide redevelopment parcels unencumbered by utility and access easements. 

These activities, estimated to cost $ 9.5 million are proposed to be carried out 
utilizing the City's Community Development Block Grant as a primary funding 
source over the next nine years in four phases. Disposition parcels [**9] 
will be made available for sale to developers at the completion of each phase. 

Activity during this CDBG program will include acquisition, relocation, 
demolition and disposition in portions of all phases of the project. 

(a)(II) The assurances section of the Block Grant application states: 

The applicant hereby assures and certifies that: 

(k) It will require every building or facility (other than a privately owned 
residential structure) designed, constructed or altered with funds provided 
under 24 CFR 570 to comply with the "American Standard Specifications for Making 
Buildings and Facilities Accessible to, and Usable by the Physically 
Handicapped," Number A-117.1-R 1971, subject to the exceptions contained in 41 
CFR 101-19.604. The applicinnt will be responsible for conducting inspections to 
insure compliance with these specifications by the contractor. nl 

nl In the joint-memorandum, the parties, note in footnote 1, that they 
disagree as to whether or not the stadium is constructed in accordance with 
these standards. However, later in the same memorandum, the parties stipulate 
that they agree that the Stadium does not completely comply with the UFAS 
requirements. It is unclear to the Court as to whether or not there is an issue 
of fact as to compliance; therefore, the Court cannot determine this issue at 
this time and it remains for the trial finder of fact. 

(b) From the 1980-81 Block Grant application, the Project Summary section of 
the application for the Project uses virtually the same language as that found 
in the 1979 application. 

(c) From the 1981-82 Block Grant application, the language is virtually 
identical to the previous two grant applications. 

(d) Fromthe 1982-83 Block [**lo] Grant application, the Final Statement 
of Community Development Objectives and Projected Use of Funds section lists as 
three of seven objectives: 

[*I5261 Develop recreational areas to their fullest potential (through 
rehabilitation of existing :facilities, installation of new equipment, provision 
of recreational opportunities or implementation of related programs), according 
to the identified needs. 

Provide additional land for economic development activities within the City, 
through the acquisition of blighted and underutilized areas and the relocation 
of any occupants. A Section 108 Loan Guarantee is being sought to assist with 
these activities. 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional co'mmercial center. 



(e) From the 1982 @ 108 loan guarantee, the cover letter dated August 12, 
1982, states, in pertinent part: 

The City intends to use the [Section 108 Loan Guarantee] funds for acquisition, 
relocation and demolition activities in the Gas Plant Redevelopment project, 
which wae initially approved for CDBG funding in April, 1978. . . . Provision 
of funds under the Loan Guarantee program will allow City to accelerate land 
acquisition [**Ill in the blighted area. . . . 

The Certifications section of the @ 108 application states, in relevant part: 

[The] grantee gives assurances and certifies with respect to the grant that: 

(g) The grant will be conducted and administered in compliance with: 

(7) Section 504 of the Rehabilitation Act of 1973 (PUB.L. 93-112), as 
amended, and implementing regulations and published for effect. . . . 

(f) From the 1983 @ 108 loan guarantee application, the cover letter dated 
January 20, 1983, states: 

[The Section 108 Loan Guarantee funds are to] provide further funding for the 
previously approved Section 108 activity, which is the acquisition, relocation 
and demolition in the Gas [**I21 Plant Redevelopment area. 

The Certification section of the application reads the same as in the 1982 
application. 

(g) From the 1983-84 @ 108 loan guarantee application, the final statement of 
objectives and use states as three of twelve objectives and uses: 

Provide additional land for economic development activities which will benefit 
low- and moderate-income persons. 

Support economic development activities in order to provide more livable 
communities. 

Acquire property, relocate occupants and demolish structures under the Gas Plant 
Redevelopment Plan. 

The Certifications section of the application reads the same as the 1982 and 
1983 applications. 

(h) From the 1984-85 Block Grant application, the Projected Use section, 
under the heading Gas Plant Redevelopment states: 

In prior years, the City of St. Petersburg has received two Section 108 Loan 
Guarantees from HUD to accelerate acquisition and relocation in the Gas Plant. 
This budget item provides for partial repayment of those loans. 

The Final Statement of Community Development Objectives section of the 
application lists as four of its objectives: 

Support the creation of employment opportunities for low- and moderate-income 
[**I3 ] persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants, and demolition. 



The Certifications section of the application states: 

The grantee certifies that: 

It will comply with the other provisions of the Act and with other applicable 
laws. 

The section of this application titled "1982-82 Program", which discusses the 
use of Block Grant funds the previous year, identifies the projected use 
relating to providing additional land through the acquisition [*I5271 of 
blighted areas and relocation of occupants as the only objective pertaining to 
a 
major redevelopment effort of the Gas Plant area. The projected use relating to 
developing recreational areas to their fullest potential, relates to expanding 
recreational facilities for low- income and moderate-income persons by expanding 
Campbell Park and Clearview Park. The projected use relating to economic 
development activities to expand and strengthen downtown St. Petersburg 
[**I41 as a regional conunercial center relates to the Detroit Block 
revitalization project. 

(i) From the 1985-86 Block Grant application, the Final Statement of 
Community Development Objectives lists as four of twelve objectives the 
following: 

Support the creation of employment opportunities for low- and moderate-income 
persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 

Support economic developmerit activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants, and demolition. 

Under the Projected Use section of the application the Gas Plant 
Redevelopment headings contains the same language as the 

1984-85 grant application The certifications section contains the same 
language as the 1983-84 application. 

The Relationship of Projects to Objectives chart accompanying this 
application, showing the 1984-85 objectives, states the Gas Plant Project is 
related to the objectives: 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment [**I51 center. 

Eliminate blighted conditions by acquisition of substandard structures, 
relocation of occupants and demolition. 

(j) From the 1986-87 Block Grant application, the Final Statement of 
Community Development Objectives lists as four of thirteen objectives: 

Support economic development activities and infrastructure improvements in low- 
and moderate-income areas of the City. 

Support the creation of employment opportunities of low- and moderate-income 
persons. 

Support economic development: activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 



Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants and demolition. 

The Projected Use section contains the same language as the 1984-85 
application and the Certifications section is the same as for the 1983-84 
application. 

The Aseessment of Fiscal Year 1985-86 Program section lists as four of twelve 
objectives adopted by the City Counsel for Fiscal Year 1985-86: 

Support the creation of employment opportunities for low- and moderate-income 
persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 
[**I61 
Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants, and demolition. 

(k) From the 1987-88 Block Grant application, the Amended Final Statement of 
Community Development Objectives identifies as four of its thirteen goals to: 

Support the creation of employment opportunities for low- and moderate-income 
persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 

Support economic deve1opmen.t activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

[*I5281 Eliminate blighting conditions by acquisition of substandard 
structures, relocation of occupants, and demolition. 

The Projected Use section of the application contains essentially the same 
language as the 1984-85 application and the Certifications section is the same 
as that of the 1983-84 application. 

The Assessment of Fiscal Year 1986-87 Program section, lists as four of 
twelve objectives adopted by the City Counsel for Fiscal Year 1985-86: 

Support the creation [**17] of employment opportunities for low- and 
moderate-income persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants, and demolition. 

(1) From the 1988-89 Block Grant application, the ~ i n a l  Statement of 
Community Development Objectives section lists as three of twelve objectives to: 

Support economic development activities and infrastructure improvements in low- 
and moderate-income of the City. 

Support the creation of employment opportunities for low- and moderate-income 
persons through the use of Entitlement Section 108 funds. 



Eliminate blighting condit:ions of substandard structures, relocation of 
occupants and demolition. 

The Projected Use of Funds section lists as projects approved for funding 
during the fiscal year, under the heading of "Section 108 Loan Repayment": 

In prior years the City of St. Petersburg has received two Section 108 Loan 
Guarantee6 from HUD to acczelerate acquisition and relocation [**I81 in the 
Gas Plant Redevelopment area. 

Under the heading of "Gas Plant Redevelopment," the application states: 

The Gas Plant redevelopment project is located between First and Fifth Avenues 
South and Ninth and Sixteenth Streets and is a total clearance of the area. 
These funds will pay legal and appraisal fees for acquisition of the parcel at 
1036 Third Avenue South and demolition of the properties at 204 16th Street 
South and 1334 First Avenue South (census tract 216.95). This project addresses 
the national objective of elimination of slums and blight. 

The Certifications section of this application uses the same language as the 
1983-84 application. 

B. Federal Statutes and Regulations 

1. The Block Grants are administered through the office of HUD pursuant to 
Title I of the Housing and Community Development Act of 1974 (the HCD Act). As 
originally passed by Congress, the Act did not prohibit discrimination on the 
basis of handicap; howevec, it was amended effective October 1, 1981, to add 
such language. Omnibus Budget Reconciliation Act of 1981, Pub.L. 97-35, 95 STAT. 
392 (1981). 

The Act now requires grant recipients to comply with Section 504, 29 U.S.C. 
@ 
794, the Rehabilitation [**I91 Act of 1973, as provided in 42 U.S.C. @ 
5309(a). Section 504 prohibits discrimination against the handicapped in any 
program or activity receiving federal financial assistance and requires 
compliance with the Uniform Federal Accessibility Standards (UFAS) after August 
1984. 

2. The Architectural Barriers Act (the Barriers Act), 42 U.S.C. @ 4151, et 
seq., was passed in 1968 and subsequently amended. It requires that any facility 
constructed, leased or altered by the federal government or with the use of 
federal government funds be accessible to the physically handicapped. The 
Barriers Act provides standards for the design, construction and alteration of 
public buildings which are financed by federal funds, "if such building or 
facility is subject to standards for design, construction, or alteration issued 
under authority of the law authorizing such grant or a loan." 42 U.S.C. @ 
4151 (3). 

[*I5291 The legislative history of the Barriers Act indicates that it 
applies to grants or loans "for the purpose of financing . . . construction." 
The Senate Report states that the act was necessary to insure all public 
buildings constructed in the 'future with loans or grants from the federal 
government [**20] are designed and constructed in such a way that they will 
be accessible to and usable by the physically handicapped. S.Rep. No. 538, 90th 
COng., 2d Sess. (I), Reprinted in 1968 U.S.CODE CONG.ADMIN.NEWS 3214, 3215. 

The agency comments solicited by the Senate committee on Public Works also 
reflect the understanding that the Barriers Act applies to federal "grants or 
loans . . . for the purpose of financing the construction of public buildings." 
Id., at 3219, 3221. Congressional comments reflect that Senator Bartlett stated 
the Barriers Act "insures that all non-residential buildings constructed with 
federal funds would have t:o be accessible to the physically handicapped." 113 
CONG.REC. 524133 (1967). 



The House of Representatives, when considering the Senate Bill noted that "in 
making the legislative history we should make it clear that whenever tax dollars 
are used for constructing public buildings it [the Barriers Act] should apply." 
Id., at H23722 (statement of Representative Gray). 

3. The Barriers Act provides for the Administrator of General Services to 
promulgate standards "for the design, construction, and alteration of buildings . . . to insure whenever possible [**21] that physically handicapped persons 
will have ready access to,, and use of, such buildings." The regulations 
promulgated in response to this directive are the Uniform Federal Accessibility 
Standards found at 41 C. F.R. 101, et seq., which were adopted on August 2, 1984, 
by the General Services Administration and HUD. Construction which is subject to 
the Barriers Act and/or wh.ich is a " program or activity" subject to @ 504 must 
conform with UFAS. 

4. The pertinent regulations, Part 41 of 28 C.F.R., define a recipient of 
federal financial assistan,ce as "any state or its political subdivision, . . . 
any public or private agency, institution, organization, or other entity, or any 
person to which federal financial assistance is extended directly or through 
another recipient, includi.ng any successor, assignee, or transferee or a 
recipient, but excluding the ultimate beneficiary of the assistance." 41.3(d). 

The regulations define "federal financial assistance" as "any grant, loan, 
contract . . ., or any other arrangement by which the agency provides or 
otherwise makes available assistance in the form of: (1) funds; (2) services of 
federal personnel; or 

(3) real and personal property or any [**22] interest in or use of such 
property. . . ." The regulations prohibit discrimination against handicapped 
persons, and prohibit a recipient of federal financial assistance from affording 
"a qualified handicapped person an opportunityto participate in or benefit from 
the aid, benefit or service that is not equal to that afforded others," and from 
providing "different or se,parate aid, benefits, or services to handicapped 
persons." 41.51(iii) and (iv). 

5. In 1988, Congress amended Section 504 by passing the Civil Rights 
Restoration Act of 1987, Pub.L. No. 100-259, 102 STAT. 28, 29 (1988). Section 2 
of Public Law 100-259 provides that Congress finds that: 

(1) certain aspects of recent decisions and opinions of the Supreme Court have 
unduly narrowed or cast doubt upon the broad application of . . . Section 504 of 
the Rehabilitation Act of 1973, . . .; and 
(2) Legislative action ie necessary to restore the prior consistent and 
long-standing executive branch interpretation and broad, institutionalized 
application of those laws as previously administered. 

1988 U.S.CODE CONG. & ADMIN.NEWS, at page 3. 

This bill added subsection (b) to 29 U.S.C. @ 794. In subsection (b), 
Congress defined [**23] program or activity as "all of the operations of -- 
(l)(A) a department, agency, special purpose district, or other instrumentality 
of a state or local government; or (B) the entity of such State or local 
government that distributes such assistance and [*I5301 such department or 
agency (and each other State or local government entity) to which the assistance 
is extended, in the case of assistance to a state or local government." 

The stated purpose of the statute is to "restore the broad scope of coverage 
and to clarify the application of . . . Section 504 of the Rehabilitation Act 

of 1973 . . ." Pub.L. No. 100-258, 102 Stat. 28. Congressman Donald Edwards of 
California, the floor sponsor of the Restoration Act, stated that: "This bill 
applies to all pending cases. It is of great concern that it has taken this long 
to pass this legislation. I wish no cases had been lost because of this delay." 



134 CONG.REC. H583 (daily ed. Mar. 2, 1988). During the floor debate to override 
President Reagan's veto of the Restoration Act, Senator Robert Packwood of 
Oregon stated that "all we have done is change the law back to what we thought 
it was. We have not expanded it beyond what we thought it was." 134 [**24] 
CONG. REC. S2735 (daily ed. Mar. 22, 1988). Senator Robert Stafford of Vermont, 
an original sponsor of Section 504, stated that the "institution-wide definition 
[was] originally intended by legislators." Id., at S2739. 

C. Stadium Site Selection and Construction 

1. In September 1980, the Pinellas Sports Authority, a body created by the 
Florida Legislature, targeted the St. Petersburg Sod Farm as the site for the 
Stadium project. Subsequently, in March 1982, the City site selection was 
reopene 
because the Sod Farm site became unavailable. 

Two mid-County sites and the Gas Plant site in downtown St. Petersburg were 
under consideration. On November 1, 1982, the St. Petersburg City Council 
offered to lease the 66 acre Gas Plant site to the Pinellas Sports Authority. On 
December 31, 1984, the Pinellas Sports Authority and the City Council approved 
the sale of an $ 85 million revenue bond to provide financing for Stadium 
construction. 

2. On February 2, 1984, the City awarded the contract for design of the 
Stadium to architects Hellmuth, Obata and Kassabaum. On November 21, 1986, the 
City signed a contract to construct the stadium with Huber, Hunt and Nichols. 

Thereafter, on January [**25] 5, 1987, construction on the Stadium began 
and it continued to the date of the motion for summary judgment. n2 During the 
course of the construction, there have been a number of change orders 
implementing design and construction alterations necessitated in the project. 
Some of the change orders were a direct result of the City's implementation of 
recommendations concerning handicap accessibility. 

n2 The Court takes judicial notice that the Stadium was scheduled to and did 
officially open to the public on March 3, 1990, with the appearance of Kenny 
Rogers. 

3. The City began acquiring land in the Gas Plant area in 1980. The City last 
used Block Grant to acquire title to a parcel of land in the Gas Plant area on 
October 1, 1986. The City obtained title to one parcel of land on June 4, 1985, 
after a court entered an Order of Taking on the property pursuant to eminent 
domain proceedings. That court entered a final judgment on March 5, 1987, and 
the City paid for the property with revenue bond funds, but $ 25,000.00 of the 
$ 
32,500.00 in attorney's fees was ultimately paid from the 1987-88 Block Grant 
funds. No Block Grant fund8 were used to acquire or demolish the three parcels 
of (**26] land listed under the Gas Plant Redevelopment section on the 
1988-89 Block Grant application. City revenue bond funds were used to acquire or 
demolish these parcels. The City currently receives Block Grant and other 
federal funds for other projects and it has used and continues to use Block 
Grant funds to service the debt on the Section 108 Loan Guarantee funds. 

4. Here the parties appear to agree that the Stadium does not completely 
comply with the Uniform Federal Accessibility Standards. They state that the 
seating is not thereunder appropriately dispersed in the stadium and does not 
provide lines of sight comparable to those for all viewing areas as required by 
law. The number of [*I5311 wheelchair seats is less than prescribed by 
(UFAS) . The press area is only partially accessible to mobility impaired people 



and the outfield bleachers are inaccessible. The Court has previously noted, 
footnote 1, that the joint.-memorandum is contradictory. The parties state at 
their footnote lthat the parties are not in agreement as to the compliance. It 
is the Court's position that the record is unclear as to whether or not the City 
was in compliance and the Court will leave the issue to the trial finder 
[**27] of fact. 

5. Representatives of the City engaged in detailed discussions of the Stadium 
project with the Committee for Assistance to the Physically Impaired (CAPS) in 
a 
number of meetings starting on May 13, 1987. CAPI made several recommendations 
concerning the accessibility of handicapped individuals at these meetings. The 
City also hired a consultant, Frank M. Bosak, to advise it on handicap 
accessibility. He met with CAPI members and submitted a report making certain 
recommendations concerning handicap accessibility. The City adopted some, but 
not all, of these recommendations and incorporated them into stadium 
construct ion. 

DISCUSSION 



In the joint memorandum of law, the parties have defined the disputed legal 
issues and delineated their positions on each issue. The Court will address the 
issues as framed by the parties. 

I. WHETHER FOR PURPOSES OF SECTION 504, THE "PROGRAM OR ACTIVITY" WAS THE 
ACQUISITION OF LAND, RELOCATION OF OCCUPANTS AND DEMOLITION OF EXISTING 
STRUCTURES OR REDEVELOPMENT ENCOMPASSING THE CONSTRUCTION OF THE STADIUM 
IN THE GAS PLANT AREA. 

11. WHETHER, FOR THE PURI?OSE OF SECTION 504 THE ACQUISITION AND PREPARATION OF 
THE STADIUM SITE IS A PROGRAM OR [**28] ACTIVITY DISTINCT FROM THE 
CONSTRUCTION OF THE STADIUM. 

111. WHETHER THE CITY CONTINUES TO BE OBLIGATED UNDER SECTION 504 BECAUSE OF 
ITS RECEIPT OF CDBG FUNDS OR WHETHER ITS OBLIGATIONS STOPPED WHEN THE 
ACQUISITION, RELOCATION AND DEMOLITION OF THE LAND IN THE GAS PLANT AREA 
CEASED. 

IV. WHETHER THE ARCHITECTURAL BARRIERS ACT IS APPLICABLE TO CONSTRUCTION WHICH 
IS NOT FEDERALLY FUNDED BUT WHICH IS LOCATED ON LAND ACQUIRED WITH FEDERAL 
CDBG FUNDS. 

V. WHETHER BY PASSAGE OF THE CIVIL RIGHTS RESTORATION ACT OF 1988 CONGRESS 
CAN RETROACTIVELY C W G E  THE CITY'S OBLIGATIONS FOR CDBG FUNDS GRANTED 
PRIOR TO ITS ENACTMENT OR WHETHER IT MERELY CLARIFIED THE CITY'S EXISTING 
OBLIGATIONS. 

VI. WHETHER THE CITY WAS OBLIGATED TO CHANGE THE DESIGN AND CONSTRUCTION OF 
THE STADIUM TO CONFORM TO UFAS STANDARDS AFTER THE PASSAGE OF THE CIVIL 
RIGHTS RESTORATION ACT OF 1988. 

In addressing these issues the Court must resolve several questions regarding 
the applicability of the Federal standards to the construction of the Stadium. 
The first inquiry is whether or not under @ 504, prior to amendment, the 
construction of the Stadiurn was, or is, a "program or activity" receiving 
Federal financial assistance. [**29] If the Court determines it is, the 
second inquiry is unnecessary, because that would be determinative of the issue 
of whether or not Federal Ac!cessibility Standards are applicable to the Stadium. 

If the first inquiry is answered in the negative, the Court must then 
determine whether or not the amendment to @ 504, the Civil Rights Restoration 
Act, ie retroactively applicable to the construction of the Stadium. Finally, is 
the question of the applicability of the Architectural Barriers Act. If the 
Court determines that either @ 504 or the Barriers Act is applicable adherence 
to the Federal Accessibilit:~ Standards is required. 

[*I5321 As to the first issue, whether or not the construction of the 
Suncoast Dome Stadium is within the ambit of the "program or activity" clause of 
Section 504 so as to require Defendants to comply with Federal standards as to 
handicapped accessibility to the stadium, Section 504 states, in relevant part: 

(a) No otherwise qualified individual with handicaps . . . . shall, solely by 
reason of her or his handicap, be excluded from the participation in, be denied 
the benefits of, or be subjected to discrimination under any program or activity 
receiving Federal financial assistance. [**30] . . . 

Defendants assert that the Block Grant funds were solely for the purpose of 
acquisition, relocation of occupants and demolition of existing structures in 
the Gas Plant area and were not applicable to the entire redevelopment project, 
including the construction of the Stadium. Therefore, Defendants conclude the 
construction of the Stadium, does not fall under the "program or activity" of 
Section 504, thereby requiring application of Federal standards to the Stadium 



construction. Plaintiffs assert the opposite proposition. 

It is the recipient of the federal funds to which Section 504 applies: 

By limiting coverage to recipients, Congress imposes the obligations of @ 504 
upon those who are in a position to accept or reject those obligations as a part 
of the decision whether or not to "receive" federal funds. 

U.S. Dept. of Transp. v. Paralyzed Veterans of America, 477 U.S. 597, 106 S. Ct. 
2705, 2711, 91 L. Ed. 2d 494 (1986). There is a difference between indirect aid 
to an intended recipient and an indirect benefit to a third party, not a 
recipient. In the Paralyzed Veterans case, the Court found that grants to 
airport operators to finance construction, runways, etc., did not make airlines 
recipients under @ 504, [**31] they were merely beneficiaries of the use of 
the aid by the airports. 

Prior to the 1988 amendment to @ 504, effective March 22, 1988, the law 
relating to the definition of "program or activity" , was split. Various 
courts, including the United States Supreme Court indicated that the " program 

or activity" of @ 504 was to be applied in a program specific manner and not 
on an institutionalized approach. 

In enforcing a program specific requirements the courts said: It is 
insufficient for a plaintiff to simply show that some aspect or another of the 
relevant entity receives or has received some form of federal financial 
assistance. The private plaintiff must: 

[Show] that the program or activity with which he or she was involved, or from 
which he or she was excluded, itself received or was directly benefited by 
federal financial assistance. 

Brown v Sibley, 650 F.2d 760, 169 (5th Cir. 1981). Receipt by a multiperson or 
multipurpose entity of federal financial assistance to be applied to specific 
programs and/or activities, will not "without more, bring all of those multiple 
programs or activities with the reach of section 504." Bachrnan v. American 
Society of Clinical Patholog ists, [**32] 577 F. Supp. 1257, 1263 (D.N.J. 
1983); Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 1211, 79 L. Ed. 2d 
516 (1984); Brown v. Sibley, 650 F.2d 760 (5th Cir. 1981). 

Other courts took the view that the entire recipient entity was included in 
the "program or activity" requirement of @ 504. See, Arline v. School Board of 
Nassau County, 772 F.2d 759 (11th Cir. 1985), aff'd, 480 U.S. 273, 107 S. Ct. 
1123, 94 L. Ed. 2d 307 (1987). 

In 1988, @ 504 was amended by the Civil Rights Restoration Act; wherein the 
Legislature moved to restore the "broad, institutionalized" application of @ 
504. The amendment added 29 U.S.C. @ 794(b), defining program or activity as 
"all of the operations" of: 

(l)(A) a department, agency, special purpose district, or other instrumentality 
of a State or of a local government; or 

(B) the entity of such State or local government that distributes such 
assistance and each such department or agency (and each other State or local 
government entity) to which the assistance is extended, in the case of 
assistance to a State or local government. . . . 

[*I5331 There is no question that, beginning in 1979, the City received 
Federal financial assistance, through the Block [**33] Grants and the Loan 
Guarantee funds. These funds were, in part, utilized for the acquisition of 
land, relocation of occupants, and demolition in the Gas Plant Project. The 
goals of the Project inclucied expansion of the employment and economic base of 
the city and encouragement and reinforcement of downtown development. 



The facts, as stipulated by the parties in the joint memorandum, establish 
that the City made applica.tion for Block Grants as late as 1988-89. In that 
application the City indicated that the funds would be used for repayment of the 
Section 108 loan amounts (amounts employed to accelerate acquisition and 
relocation in the Gas Plant: area). Additionally, the application indicated that 
the funds would be used to pay legal and appraisal fees for certain acquisition 
and demolition for the Gas Plant project, but the parties agree that Block Grant 
funds were not expended on those acquisitions. 

The present location for the Stadium, located in the Gas Plant Project, was 
offered for lease to the Sports Authority November 1, 1982, and construction 
began on the Stadium on January 7, 1987. On December 31, 1984, the City Council 
and the Sports Authority approved the sale of a revenue [**34] bond for the 
construction. 

The Court, having considered the pleadings and materials presented by both 
parties, finds persuasive the arguments of Plaintiffs. The Court must conclude 
that the construction of the Stadium was part and parcel of the Gas 
Redevelopment Project, which is a "program or activity" subject to the 
provisions of Section 504, 29 U.S.C. @ 794, the Rehabilitation of Act of 1973. 
In so finding, the Court cites with approval Plaintiffs' responsive memorandum 
of law, particularly pages 7, and 11 through 15. 

Based on the conclusion ,that @ 504 is applicable to the Stadium construction, 
the Court need not determine whether or not the 1988 amendment, the Civil Rights 
Restoration Act, is to be retroactively applied. Nor, must the Court address the 
issue of the application of the Architectural Barrier Act, since the Barrier Act 
would require the same application of the Federal Accessibility Standards 
required by Section 504. The Court declines to address these two issues. 

Several of the remaining issues raised by the joint-memorandum address Count 
I1 of the amended complaint, violation of Plaintiffs' due process and equal 
protection of the Fourteenth Amendment. The issues [**35] as framed by the 
parties are: 

I. WHETHER, PURSUANT TO THE EQUAL PROTECTION CLAUSE, THE HANDICAPPED 
CONSTITUTE A PROTECTED CLASS. 

11. WHETHER, PURSUANT TO THE EQUAL PROTECTION CLAUSE, ACCESS TO THE STADIUM IS 
A FUNDAMENTAL CONSTITUTIONAL RIGHT. 

111. WHETHER, PURSUANT TO THE EQUAL PROTECTION CLAUSE, THE ACTIONS OF THE CITY 
IN THE DESIGN AND CONSTRUCTION OF THE STADIUM, WITHSTAND A RATIONAL BASIS 
ANAJiYSIS. 

Defendants seek the dismissal of the equal protection claims of Count I1 of 
the amended complaint because they contend that Plaintiffs do not comprise a 
suspect class and do not allege violation of any fundamental right. 

Where there is no fundamental constitutional right involved and the class is 
not a suspect class, the actions of state officials are constitutionally valid 
if there is a rational basis for the actions or classifications challenged. 
Dopico v. Goldschmidt, 518 F. Supp. 1161 (S.D.N.Y 1981). "Some particularly 
invidious distinctions are subject to more rigorous scrutiny." Zobel v. 
Williams, 457 U.S. 55, 102 S. Ct. 2309, 72 L. Ed. 2d 672 (1982). 

To withstand equal protection review, actions that distinguish between a 
discrete group and others must be rationally related to a legitimate [**36] 
governmental purpose. The governmental entity may not rely on a classification 
or distinction whose relationship to the alleged purpose is so attenuated as 
[*I5341 to render the distinction arbitrary or irrational. City of Cleburne, 
Texas v. Cleburne Living Center, 473 U.S. 432, 105 S. Ct. 3249, 87 L. Ed. 2d 313 
(1985). 



Defendants seemingly assert that the rational basis for their actions here is 
the conservation of public: resources, which may be a legitimate governmental 
interest. Dopico, 518 F. Supp. at 1179. 

Having already determined that the City was obligated, pursuant to @ 504, to 
comply with the Federal Accessibility Standards in the deslgn and construction 
of the Stadium, the question is whether the failure to do so was in violation of 
Plaintiffs' equal protection rights. The focus must be upon the validity of the 
governmental interest at the time of the planning and design of the Stadium, not 
on the City's interest at this time in conservation of funds by not having to 
rectify the alleged problems in the construction. 

There is nothing before the Court, on this motion for partial summary 
judgment, that establishes a rational basis for the City's decision, at the time 
of inception and implementation [**37] of the Stadium design and 
construction, to segregate the handicapped. This is an issue to be addressed by 
the trial finder-of-fact. 

The Court must agree with Defendants that Plaintiffs have not stated a claim 
for violation of any due process right under the Fourteenth Amendment. 
Plaintiffs apparently concede the point in their response to the motion for 
partial summary judgment as they do not address or oppose the contention. 

Count I of the amended complaint asserts a claim for violation of 42 U.S.C. 
@ 1983. The issue regarding this claim is stated by the parties as: 

I. WHETHER PLAINTIFFS C#N BRING A SECTION 1983 ACTION IF THE COURT DISMISSES 
THE FEDERAL STATUTORY AND CONSTITUTIONAL CLAIMS. 

The Court's determination that Plaintiffs have constitutional and federal 
statutory claims to assert is dispositive of this issue. The motion for 
summary judgment on this issue will be denied. 

Motion to Dismiss 

The motion to dismiss is predicated on the assumption that the Court would 
grant Defendant's motion for partial summary judgment and dismiss the federal 
claims of the amended complaint. Defendants ask for the dismissal of pendant 
state claims, in that instance. The Court, having [**38] denied the motion 
for summary judgment, will deny the motion to dismiss. 

At this time, the Court would take the opportunity to commend the parties in 
this action for the quality of their presentations, individually and jointly. 
The pleadings which the Court has reviewed are well-written and organized, 
giving the Court the assistance which facilitates the review and resolution of 
the issues presented. Accordingly, it is 

ORDERED that the motion for oral argument be denied; that Plaintiffs' motion 
to strike Defendant Hellmuth, Obata & Kassabaum's motion for summary judgment be 
granted and Docket Nos. 72, 73, 74, and 76 be stricken from this file; that 
Defendant's motion for summary judgment as to the issue of the applicability of 
Section 504, 29 U.S.C. @ 794 be denied and the Clerk of the Court is directed to 
enter summary judgment in favor of Plaintiffs, stating that Section 504, 29 
U.S.C. @ 794 is applicable to the construction of the Suncoast Dome Stadium; 
Defendant '8 motion for summary judgment as to Count I1 of the amended complaint 
be granted, in part, and denied, in part, and the due process claim of Count I1 
be dismissed; in all other respects Defendants motion for partial summary 
(**39] judgment be denied; and that the motion to dismiss be denied. 

DONE and ORDERED in Chambers, in Tampa, Florida, this 8th day of March, 1990. 



Document Separator 



NICK1 AARON BOYNNER, Plaintiff, v. ARIZONA DEPARTMENT OF 
CORRECTIONS, SAMUEL LEWIS; TIM CROWLEY; JAVIER VEGA and JOHN 

DOES, Defendants 

NO. CI'V 86-1771 PHX CLH 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF ARIZONA 

714 F. Supp. 4:20; 1989 U.S. Dist. LEXIS 6268 

May 26, 1989, Decided 

COUNSEL: [** 11 

JOSEPH E. ABODEELY, Phoenix, Arizona, for Plaintiff. 

LYNNE W. ABNEY, Assistant Attorney General, Phoenix, Arizona. 

JUDGES: Charles L. Hardy, United States District Judge. 

OPINIONBY: HARDY 

OPINION: [*420] MEMORANDUM OPINION AND ORDER 

CHARLES L. HARDY, UNITED STATES DISTRICT JUDGE 

BACKGROUND 

Bonner is an inmate at the Arizona State Prison. He is deaf, mute, and 
suffers from a severe progressive vision loss which results in increasingly 
narrow tunnel vision. Bonner filed suit pro se alleging that the failure of 
prison officials to provide him with a qualified interpreted constitutes a 
violation of Section 504 of the Rehabilitation Act of 1973, which prohibits 
discrimination against otherwise qualified handicapped individuals who wish to 
participate in programs receiving federal funds. 

[*421] Bonner claims that his poor reading and writing skills prevent him 
from communicating his thoughts through writing or understanding others by 
reading their words via a telecommunications device provided to him by the 
prison officials. He claims that the inmate interpreters provided to him by the 
prison officials are unskilled, and that he can only understand them 50% of the 
time. 

He also alleges violations of' his constitutional rights to due process, equal 
protection, and the eighth [**2] amendment's prohibition against cruel and 



unusual punishment. Bonner seeks injunctive relief and damages. 

This court dismissed Samuel Lewis, Director of the Arizona Department of 
Corrections as a defendant and granted summary judgment in favor of the 
remaining prison officials. Bonner appealed, and the Ninth circuit reversed and 
remanded on two issues. 

I. The Rehabilitation Act Claim 

The Ninth Circuit held that Bonner must establish four elements in order to 
prove a Section 504 violation: 

(1) that, as a deaf, blind, and mute plaintiff, he is a handicapped person under 
the Rehabilitation Act; 

(2) that he is otherwise qualified; 

(3) that the relevant program receives federal financial assistance; and 

(4) that the defendants' refusal to provide qualified interpreter services 
impermissibly discriminates against him on the basis of his physical handicaps. 

The court noted that while the first two elements were undisputed, the third 
and fourth elements raise genuine issues of material fact. The Rehabilitation 
Act claim was remanded to this court to determine whether the prison or its 

programs receive federal financial assistance. 

This court directed the defendants (hereinafter [**3] referred to 
collectively as "the DepartmentW) to file an affidavit on the receipt of federal 
financial assistance and the plaintiffs have filed a response to the 
Department's affidavit on federal financial assistance. This court denied the 
Department's motion to strike plaintiff's response to the affidavit on federal 
financial assistance. 

In its affidavit, the Department acknowledges receiving federal financial 
assistance. The Department also stipulates for the first time that "[tlhe 
Arizona Department of Corrections will provide 'appropriate auxiliary aids' to 
plaintiff for any programs and activities that do receive federal financial 
assistance. See C.F.R. Section 42.503(f) (1988) (appropriate aids may include 
qualified interpreters and devices such as electronic readers and telephonic 
transcribers) [Department of Justice regulations implementing Section 504 of the 
Rehabilitation Act] . " 

However, the Department argues that the federal financial assistance must 
have a nexus to the program or activity in which the handicapped individual 
seeks to participate in order to state a viable claim under Section 504. See 



Henning v. Village of Mayfield Village, 610 F. Supp. 17, 19 (N.D. [**4] Ohio 
1985). Since Bonner's complaint only seeks the aid of a qualified interpreter 
for prison counseling sessions, administrative or disciplinary hearings, medical 
treatments and diagnosis, and none of these programs receives direct federal 
financial assistance, the Department argues that its receipt of federal aid is 
unrelated to the programs and activities in Bonner's complaint. Consequently, 
the Department contends that Bonner does not have a viable claim under Section 
504 since there is no nexus or connection between the Department's receipt of 
federal funds and the programs in which he seeks to participate. 

Bonner contends that the recently enacted Civil Rights Restoration Act, which 
provides that a "program or activity" includes all of the operations of a state 
department or agency, overruled cases such as Henning v. Mayfield Village, and 
that the Department has effectively conceded its case by admitting that they are 
obligated to provide Bonner with a qualified interpreter for participation in 
any of its programs or activities that receive federal financial aid. 

[*422] DISCUSSION 

Section 504 of the Rehabilitation Act, 29 U.S.C.A. Section 794 (West. Supp. 
1988), provides: 

[**51 
No otherwise qualified individual with handicaps in the United States . . . 
shall, solely by reason of his handicap, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under any program or 
activity receiving federal financial assistance . . . 

IN Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 1211, 79 L. Ed. 2d 
516 (1984), the Supreme Court held that Title IX's prohibition against sex 
discrimination in "any education program or activity receiving federal financial 
assistance" did not require institution-wide compliance as a condition of 
receiving federal grant money, but only mandated compliance by the specific 
program or activity receiving the federal aid in question. In Consolidated Rail 
Corp. v. Darrone, 465 U.S. 624, 104 S. Ct. 1248, 79 L. Ed. 2d 568 (1984), the 
Supreme Court held that the Rehabilitation Act's prohibition of discrimination 
against the handicapped was also limited "to the specific program that receives 
federal funds." Id. at 636, 104 S. Ct. at 1255. 

In general, courts have read the legislative history behind the 
Rehabilitation Act to suggest that Congress intentionally gave broad scope to 

the term " federal financial assistance" in Section [**6] 504. See Arline v. 
School Bd. of Nassau County, 772 F.2d 759 (1 lth Cir. 1985), aff'd, 480 U.S. 273, 
107 S. Ct. 1123, 94 L. Ed. 2d 307 (1987). In particular, the Eleventh Circuit 
has argued that "the legislative history of the 1974 amendments is replete with 
notations indicating that Section 504 was intended to encompass programs 
receiving federal financial assistance of any kind." Jones v. Metropolitan 



Atlanta Rapid Transit Authority, 681 F.2d 1376, 1379-80 (1 lth Cir. 1982). While 
payments for obligations incurred by the federal government as a market 
participant do not constitute "federal assistance, " Hingson v. Pacific Southwest 
Air, 743 F.2d 1408, 1414 (9th Cir. 1984), any payments made by the government 
without such a legal obligation would subject a program or employer to the 
requirements of Section 504. Arline, 772 F.2d at 762. In addition, once federal 
money is deposited into a general fund, all activities paid for out of that fund 
become subject to Section 504. Id. at 763. 

On March 22, 1988, Congress enacted the Civil Rights Restoration Act of 1987, 
Pub.L. No. 100-259, 102 Stat. 28 (codified at 29 U.S.C. Section 794(b)(l)(A) 
(Supp. 1989)) The Restoration Act amended Section 504 of the [**7] 
Rehabilitation Act in part by defining the term "program or activity" as "all 
the operations of . . . a department, agency, special purpose district, or other 
instrumentality of a State or of a local government." Under this revised 
definition of program or activity, the Department's admission that Bonner is 
entitled to "appropriate auxiliary aids" for any programs and activities that do 
receive federal financial assistance means that he would be entitled to 
"appropriate auxiliary aids" for participation in all of the operations of the 
Department of Corrections regardless of which specific program receives federal 
funds. 

The Department notes that the Civil Rights Restoration Act was passed on 
March 22, 1988, long after Bonner initiated this suit, and argue that the Act 
should not be applied retroactively. So far, only one federal district court has 
examined the question of whether Congress intended the Civil Rights Restoration 
Act to be applied retroactively to cases that were pending at the time of its 
passage. 

In a well-reasoned opinion, which included an exhaustive review of the 
legislative history behind the Civil Rights Restoration Act, the District Court 
for the Eastern District [**a] of New York held that the Act should be 
applied retroactively. Leake v. Long Island Jewish Medical Center, 695 F. Supp. 
1414 (E.D.N.Y. 1988), aff'd, 869 F.2d 130 (2nd Cir. 1989). Noting that the 
express purpose of the statute was to "restore the broad scope of the coverage 
and to clarify the application of . . . Section 504 of the Rehabilitation Act of 
1973," the Leake court concluded that Congress' intention [*423] to correct 
what it believed to be an incorrect judicial interpretation by the Supreme Court 
in Darrone and Grove City required a retroactive application of the legislation. 

This court adopts the persuasive reasoning of Leake v. Long Island Jewish 
Medical Center and applies the Restoration Act retroactively. Plaintiff's suit 
under Section 504 should be allowed to go forward. 

Since the Civil Rights Restoration Act can be applied retroactively in this 
case, and the Department has admitted that it receives a significant amount of 



federal assistance, the Rehabilitation Act's prohibition of discrimination 
against otherwise qualified handicapped individuals applies to all the programs 
and activities of the department regardless of which specific program receives 
[**9] federal funds. 

The Department now has two choices. It can treat its admission that Bonner is 
entitled to "appropriate auxiliary aids" for those specific programs that do 
receive financial aid as a general admission that Bonner is entitled to such 
aids for all of its programs or activities, in which case summary judgment will 

be granted in Bonner's favor. nl The only other alternative is for the 
Department to stand by their denial that Bonner is unable to effectively 
communicate his thoughts or understand others through use of either the 
telecommunications device or prison inmate interpreters provided by the 
Department. If the Department can establish that Bonner is able to effectively 
communicate without the use of a qualified interpreter, and that adequate 
communication is achieved through use of the telecommunications device and 
inmate interpreters, then no discriminination could have occurred. See Bonner, 
857 F.2d at 563. 

nl As the Department has acknowledged, the United States Department of 
Justice has promulgated regulations under Section 504 which apply to 
correctional facilities receiving federal financial assistance. The regulations 
require those facilities to ". . . provide appropriate auxiliary aids to 
qualified handicapped persons with impaired sensory, manual, or spealung skills 
where refusal to make such provision would discriminatorily impair or exclude 
the participation of such persons. . . .Such auxiliary aids may include brailled 
and taped materials, qualified interpreters, readers, and telephonic devices." 
28 C.F.R. Section 42.503(f) (1988) (emphasis added). Plaintiff's amended 
complaint has specifically identified certain prison programs in which he needs 
the assistance of a qualified interpreter including, but not limited to, 
counseling, educational programs, vocational programs, medical care and 



psychiatric treatment. [** 101 

11. Existence of a Due Process Liberty Interest in the Department's Regulations 
Governing Placement in Protective Lockdown, and Removal From the Honor Dorm and 
Disciplinary Procedure 

The Ninth Circuit also remanded the issue of whether statutes and regulations 
governing Bonner's placement in protective lockdown create a liberty interest in 
remaining within the general prison population, and whether statutes and 
regulations governing placement in and removal from the honor dorm create a 
liberty interest. Where a liberty interest is involved, due process requires 
prison officials to inform the prisoner of the charges against him and permit 
him to present his views. Toussaint v. McCarthy, 801 F.2d 1080, 1100 (9th Cir. 
1986). If the statutes and regulations governing Bonner's placement in 
protective lockdown and removal from the honor dorm do create a liberty 
interest, "a genuine issue of material fact exists regarding whether the denial 
of a qualified sign language interpreter prevented Bonner from understanding the 
charges against him or presenting his views." Bonner, 857 F.2d at 565. If the 
statutes and regulations do not create liberty interests, summary judgment in 
favor [** 1 11 of the defendant on this issue is appropriate. Id. 

In Hewitt v. Helms, 459 U.S. 460, 74 L. Ed. 2d 675, 103 S. Ct. 864 (1953), 
the Supreme Court found that a Pennsylvania statute created a liberty interest 
in remaining within the general prison population through the use of "mandatory 
language in connection with requiring specific substantive predicates" to the 
placement of prisoners in administrative detention. However, prison regulations 
do not create a constitutionally [*424] protected liberty interest where 
they leave classification procedures to official discretion. Baumann v. Arizona 
Department of Corrections, 754 F.2d 841, 845 (9th Cir. 1985). 

The regulations governing the procedural requirements for classification 
hearings and disciplinary hearings are contained in Arizona Official 
Compilation, Administrative Rules and Regulations, Title V, "Corrections." The 
regulations governing removal from the honor dorm are governed by Arizona 
Department of Corrections Post Order No. 500.3, Rule No. 5.3, promulgated under 
the authority of A.R.S. 31-201.01. 

A. Due Process Liberty Interest in Classification Hearings 

A committee within an Arizona prison conducts Classification reviews. The 
regulations require [**I21 that "[a] Classification hearing will be 
scheduled at six (6) month intervals. " Ariz. Admin. Comp. R5-1-207(A)(l). An 
inmate is entitled to notice to prepare for the hearing. R5-1-207(B). Hearing 
procedures provide that the "inmate shall be afforded an opportunity to provide 
the committee with a relevant oral or written statement during the hearing" and 
that the "inmate will be verbally informed" of the committee's recommendation. 



However, Ariz. Admin. Comp. R5- 1-206, "Initial classification and 
reclassification ovemdes, " provides: 

The Director, or his designee, may establish ratings that are higher or lower 
than any rating designated by the initial Classification instrument or the 
reclassification instrument. If, in some circumstances, the Director or his 
designee determines, in his sole discretion, that adherence to the procedures 
established by this Chapter may jeopardize the welfare or security of inmates, 
Department of Corrections staff or the public, he may, in those circumstances, 
decline to follow those procedures. 

R5-1-206 was adopted as a permanent rule effective December 11, 1986, the 
exact same date that R5-1-207 was adopted as a permanent rule. [**I31 
R5-1-206 can only be interpreted as giving the director sole discretionary power 
to abandon the procedural requirements outlined in R5- 1-207. 

B. Due Process Liberty Interest in Removal from the Honor Dorm 

So long as the conditions of his confinement do not violate constitutional 
norms, Bonner has no constitutionally derived liberty interest in assignment to 
a particular part of the prison. Meachum v. Fano, 427 U.S. 215, 224-25, 96 S. 
Ct. 2532, 2538, 49 L. Ed. 2d 451 (1976). However, a liberty interest may exist 
if any statutory or regulatory enactment sufficiently restricts prison 
officials' ability to transfer inmates. Hewitt, 459 U.S. at 471-72, 103 S. Ct. 
at 871. Although not formally promulgated as a regulation, an explicit written 
policy statement may create a protected interest. Baumann, 754 F.2d at 844. 

There is no indication that the Department's Post Order governing removal 
from the honor dorm is governed or controlled by the specific classification 
procedures found in R5-1-202 to 207. The procedural requirements governing 
removal from the honor dorm are independent of the classification procedures 
that would have entitled an inmate to consideration for housing in the honor 
[**I41 dorm in the first place. The discretionary language found in R5-1-206 
merely permits the director to decline to follow the classification procedure. 
It does not give him the authority to decline to follow the separate procedure 
which governs an inmate's removal from the honor dorm. Rule 5.3 of Post Order 
No. 500.3 lists the reasons for which an inmate can be removed from the honor 
dorm, which include conviction of major and/or minor disciplinary infractions. 
Rules 5.3.3 and 5.3.4 state the circumstances under which an inmate "will be 
seen by the Honor Dorm Review Committee, " while Rule 5.3.3.3 provides for an 
appeal of a decision of the Honor Dorm Review Committee. 

The Department argues that "[tlhe Honor Dorm regulations make it clear that 
the program is a privilege, and not an entitlement or right. Selection is highly 



discretionary. " While Bonner clearly had [*425] no entitlement to being 
assigned to the honor dorm in the first place, once the privilege was conferred, 
the regulations provided him with specific due process rights governing his 
removal from the honor dorm. While selection to the honor dorm may be "highly 
discretionary," the regulations expressly provide that removal from [**I51 
the honor dorm is not highly discretionary. 

Bonner is correct that Post Order 500.3 constitutes an official policy 
pronouncement containing substantive standards and criteria that must be met 
prior to an inmate's removal from the honor dorm. Because the procedural 
guidelines governing an inmate's removal from the honor dorm "used language of 
an unmistakably mandatory character, requiring that certain procedures 'shall,' 
'will, ' or 'must' be employed, " the regulations created a constitutionally 
protected liberty interest. Hewitt, 459 U.S. at 471-472; see also Baumann v. 
Arizona Department of Corrections, 754 F.2d 844 (9th Cir. 1985); Parker v. Lane, 
688 F. Supp. 353 (N.D.111. 1988) (prison classification regulations using 
mandatory language established state-created constitutionally protected liberty 
interest in removal from honor dorm). 

C. Due Process Liberty Interest in Disciplinary Procedure 

Bonner alleges that the application of the disciplinary hearing procedures 
without the use of a qualified sign language interpreter infringed upon a 
protected liberty interest. He alleges that at each of the disciplinary 
hearings, which resulted in his removal from the honor dorm [**I61 and in 
his being found guilty of other infractions, he was not afforded a sign language 
interpreter and that he was consequently denied his right to due process. 

The regulations governing inmate disciplinary hearings are found in Ariz. 
Admin. Comp. R5-1-601 to 606. R5-1-601 provides in pertinent part that 
" [t] hroughout the disciplinary process the individual prisoner's basic 
constitutional rights will be observed and discipline will be accomplished with 
dignity, reason and humaneness. " 

The regulations further provide the following specific, mandatory 
requirements, involving communication with prisoners suspected of disciplinary 
violations, which must be followed by department staff members and officials: 

R5- 1-603. Procedures for administration of discipline 

B. Formal disposition of violations. Any staff member who observed a violation 
or is made aware by another staff member of a violation which is serious enough 
to be handled in a formal manner will follow the following procedures: 

1. . . . The prisoner will be verbally informed that he is being reported, 
unless security considerations dictate otherwise, and within 24 hours of the 
incident will be given a written [**I71 copy of the alleged rule 



violation(s). If an investigation is necessary to determine either the identity 
of the alleged violator or the extent of his involvement in the incident, the 
prisoner will be given written notice of the alleged violations within 24 hours 
after the investigation is completed. 

Ariz. Admin. Comp. R5-1-603 (emphasis added). 

This is only one example of the mandatory nature of procedural rules 
governing the administration of discipline. The regulations are replete with 
requirements that "the decision must be reviewed;" or that "[tlhe Coordinator of 
Discipline will then discuss the case with the offending prisoner; " or that "the 
Coordinator of Discipline will interview the offending prisoner; " or that 
"inmates charged with minor rules violations are entitled to a hearing within 
seven working days." 

To the extent that their application resulted in Bonner's removal from the 
honor dorm, the unmistakably mandatory character of the language of the 
regulations creates a constitutionally protected due process liberty interest 
under the Supreme Court's holding in Hewitt. 

To require a deaf, mute, and vision-impaired inmate to navigate through this 
[**I81 legal miasma without a qualified interpreter [*426] certainly would 
not comport with the department's stated goal of accomplishing discipline "with 
dignity, reason and humaneness. " Ariz. Admin. Comp. R5-1-601. 

ORDERS 

IT IS ORDERED granting the defendants' motion for summary judgment on 
Bonner's claim that he has a constitutionally protected due process liberty 
interest in remaining in the general prison population by avoiding protection 
lockdown. 

IT IS FURTHER ORDERED denying defendants' motion for summary judgment on 
Bonner's claim that he has a protected liberty interest in remaining in the 
honor dorm, and that he has a due process liberty interest in the presence of a 
qualified sign language interpretation at all stages in the prison's 
disciplinary procedure. 

IT IS FURTHER ORDERED denying the defendants' motion for summary judgment on 
Bonner's Rehabilitation Act claim. 

DATED this 26th day of May, 1989. 
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OPINION: [*I4241 CLARK, Circuit Judge 

This case presents the question whether a national bank's participation in 
the Small Business Administration's (SBA) guaranteed loan program constitutes 
receipt by the bank of federal financial assistance pursuant to Section 504 of 
the federal Rehabilitation Act. n 1 The district court, relying upon 
distinctions between provisions in the Rehabilitation Act and other legislation 
governing remedies for anti-discrimination and upon cases in this circuit 
interpreting aspects of the Rehabilitation Act, held that appellant, Sun Bank, 
was "covered" by the Act and liable for employment discrimination against a 
handicapped person. We affirm. 

n l  29 U.S.C. @ 794. 



FACTS 

In July, 1987, appellee, David E. Moore, filed a complaint seeking relief 
under section 504 of the Rehabilitation Act. n2 Appellee [**2] contends that 
after being hospitalized for surgery and treatment of a brain tumor, he was, 
after returning to work, subjected to a continual reduction in authority and 
responsibility by appellant, Sun Bank, and was eventually terminated by 
appellant. In his complaint, he claims that appellant [*I4251 violated 
section 504 when it limited his authority and eventually fired him solely 
because of his handicap, cancer. Appellee also states a pendent state law claim 
for intentional infliction of emotional distress. 

n2 Subsequent to the filing of this action, Congress enacted the Americans 
with Disabilities Act of 1990, Pub.L. 101-336, 104 Stat. 327 (1990), the purpose 
of which is "to provide a clear and comprehensive national mandate for the 
elimination of discrimination against individuals with disabilities." Pub.L. 
101-336, 104 Stat. 329, @ 2(b)(l). Title I of the Act contains a general 
prohibition of discrimination against handicapped persons in the terms and 
conditions of their employment. Id., Sec. 102(a). The prohibition applies to 
employers of 25 or more employees within industries affecting commerce. Id., 
Sec. lOl(5). Section 501(b) makes clear that Congress did not intend the 
Americans with Disabilities Act to effect a change in the breadth of enforcement 
under the Rehabilitation Act or any other federal, state, or local law 
protecting the rights of handicapped individuals. The Act becomes effective two 
years after the date of enactment, July 26, 1990. Id., Sec. 108. 

Section 504 provides in pertinent part: 

No otherwise qualified individual with handicaps in the United States, as 
defined in section 706(8) of this title, shall, solely by reason of his 
handicap, be excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving Federal 
financial assistance.. . . n3 

n3 29 U.S.C. @ 794. 



Is Sun Bank's participation in the Small Business Administration's guaranteed 
loan program a "program or activity receiving Federal financial assistance"? 

The SBA is a federal agency that operates pursuant to the direction of the 
President. n4 Congress appropriates funds from the United States Treasury to be 
used to guarantee up to ninety percent of the loans made by lending institutions 
participating in the SBA's program. Thus, the purpose of the program is to allow 
lending institutions to make loans to small businesses with virtually no risk of 
loss. n5 Through this program, Sun Bank provided loans to small businesses and, 
on at [**4] least one occasion during appellee's employment, received a 
direct reimbursement from the SBA following the default of a guaranteed loan. 
Participation by banks in the guaranteed loan program is voluntary. 

n4 15 U.S.C. @ 633. 

n5 See @ 15 U.S.C. 631(a), 636(a). 

STATUTORY BACKGROUND 

Appellant Sun Bank argues that its participation in the SBA guaranteed loan 
program does not subject it to coverage under Section 504 of the 
Rehabilitation Act because contracts of insurance or guaranty are excluded 

from the definition of federal financial assistance. In light of the fact that 
the Act previously set forth verbatim does not exclude such contracts of 
insurance or guaranty from the meaning of Federal financial assistance, 
appellant's argument necessarily relies upon inferring from other sources 
congressional intent to do so. 

At the risk of unduly lengthening this opinion, we begin our consideration of 
this issue with a brief overview of several anti-discrimination statutes enacted 
in 1964 and since. The first major legislation [**5] was the Civil Rights Act 
of 1964 which included prohibitions against discrimination in voting practices 
(Title I), prohibitions against employment discrimination (Title VII), 
nondiscrimination in federally assisted programs (Title VI), and others. We 
focus here on Title VI because appellant urges us to incorporate part of that 
title into the Rehabilitation Act. The applicable language is as follows: 

Sec. 601. No person in the United States shall, on the ground of race, color, 
or national origin, be excluded from participation in, be denied the benefits 
of, or be subjected to discrimination under any program or activity receiving 
Federal financial assistance. 



Sec. 602. Each Federal department and agency which is empowered to extend 
Federal financial assistance to any program or activity, by way of grant, loan, 
or contract other than a contract of insurance or guaranty, is authorized and 
directed to effectuate the provisions of section 601.. . . n6 

n6 Pub.L. 88-352, Title VI, @ 601, 78 Stat. 252 (1964) (current version at 42 
U.S.C. @@ 2000d, 2000d-1) (emphasis added). 

In an amendment to the Higher Education Act of 1965, Congress in 1972 enacted 
Title IX to prohibit sex discrimination. The comparable provisions are as 
follows: 

Sec. 901. (a) No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity receiving Federal 
financial assistance.. . . 

Sec. 902. Each Federal department and agency which is empowered to extend 
Federal financial assistance to any education program or activity, by way of 
grant, loan, or contract other than a [*I4261 contract of insurance or 
guaranty, is authorized and directed to effectuate the provisions of Section 
902 .... n7 

n7 Pub.L. 92-318, Title IX, @ 901, 902, 86 Stat. 373, 374 (1972) (current 
version at 20 U.S.C. @@ 168 1, 1682) (emphasis added). 

In the same title, Congress prohibited discrimination against the blind in 
programs receiving Federal financial assistance: 

Sec. 904. No person in the United States shall, on the ground [**7] of 
blindness or severely impaired vision, be denied admission in any course of 
study by a recipient of Federal financial assistance for any education program 
or activity.. . . 

Sec. 905. Nothing in this title shall add to or detract from any existing 
authority with respect to any program or activity under which Federal financial 
assistance is extended by way of a contract of insurance or guaranty. n8 



n8 Pub.L. 92-3 18, Title IX, @ 904, 905, 86 Stat. 375 (1972) (current version 
at 20 U.S.C. @@ 1684, 1685) (emphasis added). 

In 1975, Congress prohibited age discrimination in the following legislation: 

Sec. 303. Pursuant to regulations prescribed under section 304, and except as 
provided by section 304(b) and section 304(c), no person in the United States 
shall, on the basis of age, be excluded from participating in, be denied the 
benefits of, or be subjected to discrimination under, any program or activity 
receiving Federal financial assistance. 

Section 304(a). 

(4) . . . T]he head of each Federal department [**8] or agency which 
extends Federal financial assistance to any program or activity by way of grant, 
entitlement, loan, or contract other than a contract of insurance or guaranty, 
shall transmit to the Secretary. n9 

n9 Pub.L. 94-135, Title 111, @ 303, 304, 89 Stat. 728 (1975) (current version 
at 42 U.S.C. @@ 6102, 6103) (emphasis added). 

Each of these statutes excluded recipients of federal financial assistance 
who receive benefits from contracts of insurance or guaranty. Our research has 
disclosed no statute, rule, or decisional law that has defined "contract of 
insurance or guaranty . " 

The Vocational Rehabilitation Act was amended in 1973 in many respects, 
including a prohibition of discrimination against the handicapped. The statute, 
as originally enacted, provided as follows: 

Sec. 504. No otherwise qualified handicapped individual in the United States, 
as defined in section 7(6), shall, solely by reason of his handicap, be excluded 
from the participation in, be denied the benefits of, or be subjected to 
discrimination [**9] under any program or activity receiving Federal 
financial assistance. n 10 



n10 Pub.L. 93-1 12, Title V, @ 504, 87 Stat. 394 (1973) (applicable version, 
including 1986 amendments, at 29 U.S.C. 794 (West Supp. 1990)). 

Congress, in this legislation, did not include any section comparable to 
section 602 of Title VI, section 902 or 905 of Title IX, or section 304(a)(4) of 
the Age Discrimination Act. 

Realizing that the 1973 statute, i.e., section 504, failed to provide any 
enforcement mechanism, Congress in 1978 amended section 504 by adding language 
as reflected in the note below. nl 1 Additionally, Congress [*I4271 enacted 
section 505(a)(2), on which appellant Sun Bank relies in urging that Congress 
included in the Rehabilitation Act a provision that excluded contracts of 
insurance or guaranty. Section 505(a)(2) provides in pertinent part: 

(2) The remedies, procedures, and rights set forth in title VI of the Civil 
Rights Act of 1964 shall be available to any person aggrieved by any act or 
failure to act by any recipient of Federal assistance or Federal provider of 
such assistance under section 504 of this Act. n12 

n l l  29 U.S.C. @ 794 (1978) reads as follows: 

No otherwise qualified handicapped individual in the United States, as 
defined in section 706(7) of this title, shall, solely by reason of his 
handicap, be excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving Federal 
financial assistance or under any program or activity conducted by any Executive 
agency or by the United States Postal Service. The head of each such agency 
shall promulgate such regulations as may be necessary to carry out the 
amendments to this section made by the Rehabilitation, Comprehensive Services, 
and Developmental Disabilities Act of 1978. Copies of any proposed regulation 
shall be submitted to appropriate authorizing committees of the Congress, and 
such regulation may take effect no earlier than the thirtieth day after the date 
on which such regulation is so submitted to such committees. 

A 1986 amendment to the Act made only technical changes. See Pi1b.L. 99-506, 
Title I, @ 103(d)(2)(B), Title X, @ 1002(e)(4), 100 Stat. 1810 (1986). The 
current version of section 504, including amendments not relevant here, appears 



at 29 U.S.C.A. @ 794(a)-(c) (West Supp. 1990). 

n12 Pub.L. 93-112, Title V, @ 505, as added Pub.L. 95-602, Title I, @ 120, 92 
Stat. 2982 (1978) (current version at 29 U.S.C. @ 794a(a)2) (1978). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 
We cannot accept the contention that the "remedies, procedures, and rights" 

language in section 505(a)(2) incorporated the language of section 602 of Title 
VI (42 U.S.C. 2000d-l), excluding "a contract of insurance or guaranty" from the 
definition of Federal financial assistance. 

Appellant argues in its brief: 

Contracts of insurance of guaranty are also excluded from the definition of 
federal financial assistance by specific Congressional action. In 1978, Congress 
amended Section 504 to incorporate the "remedies, procedures and rights" of 
Title VI. 29 U.S.C.A. Section 794a(a)(2) (West 1985 & Supp. 1988). [**I 11 
Title VI, like other anti-discrimination legislation, contains an express 
exclusion of contracts of insurance or guaranty within a procedural provision of 
the statute. Therefore, under the 1978 amendment, the language excluding 
contracts of insurance or guaranty is incorporated within Section 504 of the 
Rehabilitation Act. Moreover, the legislative history of the 1978 amendments 
demonstrates that the regulation excluding contracts of insurance or guaranty 
was meant to be codified as specific statutory practice. n 13 

n13 Appellant's Brief at 4-5. 

First, it is clear that the Rehabilitation Act does not, on its face, exclude 
contracts of insurance or guaranty. Further, we have carefully studied the 
legislative history of the 1978 amendments and find nothing to support 
appellant's contention that incorporation of the phrase "remedies, procedures, 
and rights" found in the legislative history was intended to include the 
limitations contained in Title VI (section 602). Appellant Sun Bank makes the 
foregoing argument based upon [**I21 the following statement from Senate 
Report No. 95-890 dated May 15, 1978: 

Subsection (a)(2) of the new section makes available the remedies, 
procedures, and rights set forth in title V1 of the Civil Rights Act of 1964 to 
any person aggrieved by any act or failure to act by any recipient of Federal 
assistance or any Federal provider of Federal assistance under section 504 of 
the Rehabilitation Act of 1973. 



It is the committee's understanding that the regulations promulgated by the 
Department of Health, Education, and Welfare with respect to procedures, 
remedies, and rights under section 504 conform with those promulgated under 
title VI. Thus, this amendment codifies existing practice as a specific 
statutory requirement. 

Our rejection of appellant's argument is based upon the proposition that 
Congress in 1964 (Title VI), in 1972 (Title IX), and in 1975 (Age) enacted 
statutes prohibiting discrimination in programs receiving federal financial 
assistance and each time expressly excluded contracts of insurance and guaranty. 
During this same era, Congress, in 1973 and 1978, passed legislation affecting 
the handicapped and did not exclude such contracts. Appellant asks us to insert 
language [**I31 in the Act that Congress failed to include. This we are not 
empowered to do. 

As this court reasoned in Arline v. School Board, n14 we would be "acting 
beyond our authority to read into section 504 limitations which Congress chose 
not to [*I4281 establish when it clearly could have done so." n15 The 
question, in Arline, was whether "Federal financial assistance" in section 504 
included impact aid. We reasoned that "since impact aid does not fall within any 
specifically delineated exception to the statute, it must be defined as 'federal 
financial assistance' in order to give effect to the broad legislative intent 
expressed in section 504. " n16 

n14 772 F.2d 759 (11th Cir.1985), aff'd, 480 U.S. 273, 107 S. Ct. 1123, 94 L. 
Ed. 2d 307 (1987). 

n15 Id. at 762 n. 8. 

n16 Id. at 763 n. 9. See also Richerson v. Jones, 551 F.2d 918, 928 (3d 
Cir.1977) (quoting General Electric Co. v. Southern Constr. Co., 383 F.2d 135, 
138 n. 4 (5th Cir.1967)) ("Where a statute with respect to one subject contains 
a given provision, the omission of such a provision from a similar statute is 
significant to show a different intention existed. ") . 

Support for our position is found in Consolidated Rail Corp. v. Darrone. n17 
In that case, the district court had relied upon Trageser v. Libbie 
Rehabilitation Center, Inc., n18 which had held that section 505(a)(2) of the 
Rehabilitation Act incorporated into that Act the limitation found in section 
604 of Title VI. This is the same argument made by Sun Bank, except that the 
limitation urged here is found in section 602, rather than section 604, of Title 



VI. The Supreme Court in Consolidated Rail rejected this argument, reasoning: 

It is clear that @ 504 itself contains no such limitation. Section 504 
neither refers explicitly to @ 604 nor contains analogous limiting language; 
rather, that section prohibits discrimination against the handicapped under "any 
program or activity receiving Federal financial assistance." And it is 
unquestionable that [**I51 the section was intended to reach employment 
discrimination. Indeed, enhancing employment of the handicapped was so much 
the focus of the 1973 legislation that Congress the next year felt it necessary 
to amend the statute to clarify whether @ 504 was intended to prohibit other 
types of discrimination as well.. . . n 19 

n17 465 U.S. 624, 104 S. Ct. 1248, 79 L. Ed. 2d 568 (1984). 

n18 590 F.2d 87 (4th Cir. 1978), cert. denied, 442 U.S. 947, 99 S. Ct. 2895, 
61 L. Ed. 2d 318 (1979). 

n19 465 U.S. at 632, 104 S. Ct. at 1253 (footnote and citations omitted). 

The Court further stated that 

language as broad as that of @ 504 cannot be read in isolation from its history 
and purposes.. . . In these respects, @ 504 differs from Title VI in ways that 
suggest that @ 504 cannot sensibly be interpreted to ban employment 
discrimination only in programs that receive federal aid the "primary objective" 
of which is to promote employment.. . . 

In contrast, the primary goal of the Act is to increase employment of the 
handicapped, see supra, at 1253 and n. 12. However, Congress chose to ban 
employment discrimination against the handicapped, not by all employers, but 
only by the Federal Government and [**I61 recipients of federal contracts 
and grants. As to the latter, Congress apparently determined that it would 
require contractors and grantees to bear the costs of providing employment for 
the handicapped as a quid pro quo for the receipt of federal funds. Cf. 118 
Cong.Rec. 32305 (1972) (remarks of Sen. Javits). But this decision to limit @ 
504 to the recipients of federal aid does not require us to limit that section 
still further, as petitioner urges. n20 

n20 Id. at 632 n. 13, 104 S. Ct. at 1253-54 n. 13. 



The district court in denying relief to Sun Bank relied heavily upon Jones v. 
Metropolitan Atlanta Rapid Transit Authority. n21 That decision presented the 
same issue and factual pattern as Consolidated Rail and presaged the outcome of 
that case. The following comments from our earlier opinion are relevant to our 
decision and guide our thinking: 

[**I71 

Section 504 of the Rehabilitation Act specifically prohibits discrimination 
against qualified handicapped people in "any program or activity receiving 
Federal [financial] assistance. . . ." 29 U.S.C.A. @ 794. On its fact, therefore, 

the [*I4291 Section applies to programs receiving federal financial aid of 
any kind. 

In 1978, Congress again amended the Rehabilitation Act and added Section 505, 
Pub.L.No. 95-602, 92 Stat. 2955 (1978). The section provides that the "remedies, 
procedures, and rights" of an aggrieved party are found in title VI of the Civil 
Rights Act of 1964. Significantly, Congress did not simply state that suits 
under Section 504 of the Rehabilitation Act were controlled by Title VI. 
Instead, Congress made clear that only the "remedies, procedures, and rights" of 
Title VI were incorporated into the Rehabilitation Act. Section 604, as a 
substantive restriction on standing, does not constitute a right, remedy or 
procedure. Thus, under the plain meaning of the language in Section 505, Section 
604 of the Civil Rights Act was not incorporated into the Rehabilitation Act. 

More specifically, the Conference Report to the 1978 Amendments acknowledges 
that the Rehabilitation [**I81 Act extends to any recipient of federal 
financial assistance. H.Con.R. No. 1780, 95th Cong., 2d Sess. (1978), 

reprinted in U.S.Code Cong. & Ad. News 7375, 7404 (Section 505 insures that the 
"remedies, procedures, and rights set forth in title VI of the Civil Rights Act 
of 1964 would be available to any person aggrieved by any act or failure to act 
by any recipient of Federal assistance.. . . ") (emphasis added). Furthermore, the 
discussion of Section 505 in the Conference Report was located in a subsection 
titled "Attorneys' Fees and Remedies." The title of an act or subsection can be 
used to help interpret an ambiguous statute. Russ v. Wilkins, 624 F.2d 914, 91 1 
(9th Cir.1980). It is reasonable to conclude that the title of this subsection 
indicates that Congress was adopting the section to provide benefits and 
remedies for an aggrieved party. On the other hand the restrictions found in 
Section 604 cannot be construed as either a benefit or a remedy. n22 



n21 681 F.2d 1376 (11th Cir.1982), cert. denied, 465 U.S. 1099, 104 S.Ct. 
1591, 80 L.Ed.2d 123 (1984). 

The court in Jones recognized [**I91 that the 1978 amendments to the 
Rehabilitation Act, by incorporating the remedies, rights, and procedures of 
Title VI, "intended to expand rather than contract the applicability of the 
Rehabilitation Act. " n23 As Senator Stafford explained, the 1978 amendments to 
the Rehabilitation Act allow "the rehabilitation program to grow and serve more 
handicapped individuals and provide these individuals with greater opportunities 
to maximize their potential." n24 And, although Title VI and section 504 are 
similar in language and purpose, we must give effect to their differences. n25 

n23 Id. at 1381 n. 13. 

n24 124 Cong. Rec. S30311 (daily ed. Sept. 20, 1978). 

n25 See North Haven Board of Educ. v. Bell, 456 U.S. 512, 530, 102 S. Ct. 
1912, 1922, 72 L. Ed. 2d 299 (1982) ("For although two statutes may be similar 
in language and objective, we must not fail to give effect to the differences 
between them. "). 

Neither the legislative history nor incorporation of the rights, remedies, or 
procedures of Title VI recognize [**20] such a limitation on the rights of 
the disabled to be free of discrimination in the terms of their employment. 
Therefore, absent evidence of congressional intent to limit the meaning of 
federal financial assistance in section 504, particularly given evidence of 
congressional awareness of the potential scope of that language, we must 
conclude that Congress intended section 504 to apply broadly to institutions 
receiving federal financial assistance. 

ADMINISTRATIVE REGULATIONS 

Appellant also argues that this court should defer to regulations promulgated 
by Health, Education, and Welfare (HEW), which exclude contracts of insurance or 
guaranty from the definition of "Federal financial assistance." 45 C.F.R. @ 
84.3(h) provides in pertinent part that "'Federal financial assistance' means 
any grant, loan, [or] contract (other than a procurement contract or a contract 
of insurance or guaranty). . . . " Inclusion of the limitation on federal financial 



assistance [*I4301 within the agency regulations distinguishes this case 
from Jones and Consolidated Rail Corp., in which the regulatory provisions in 
question, consistent with the language of the statute and with legislative 
intent, called for a [**21] broad reading of "Federal financial assistance." 
However, because we find HEW'S application of section 504, insofar as it 
pertains to the insurance or guaranty contract exclusion, to be inconsistent 
with congressional intent, we decline to accept the agency's interpretation. 

In 1977, the President designated HEW as the agency responsible for 
coordination and implementation of section 504. n26 On January 13, 1978, the 
final regulations contemplated by the Executive Order were published by the 
Department. These regulations contained the exclusion for guaranty or insurance 
contracts. n27 In the comments accompanying these final regulations, HEW noted 
that it had retained the exclusion issued in the proposed regulations, despite 
criticism that "programs whose only federal assistance is in  the form of federal 
loan guarantees, such as [FDIC] and [FHA] programs," would be exempt from the 
statute. n28 

n26 Executive Order 1 1914. 

n27 See 45 C.F.R. @ 84.3(h). 

n28 43 Fed.Reg. 2432. On November 2, 1980, the President transferred 
authority for coordinating section 504 from HEW, then the Department of Health 
and Human Services, to the Department of Justice (DOJ). On August 11, 1981, the 
DOJ adopted the HEW rules without change. 46 Fed-Reg. 40686. The current version 
of the regulations is found at 28 C.F.R. @ 41.3(e). 

The agency's reason for retaining the exclusion under section 504 is 
significant. Critics of the regulations argued that because section 504, unlike 
Title VI and Title IX, contained no statutory exemption for contracts of 
insurance or guaranty, exclusion of such contracts in the regulations 
implementing section 504 would be inconsistent with congressional intent. To 
this, the agency responded, 

There is no indication, however, in the legislative history of the 
Rehabilitation Act of 1973 or of the amendments to that Act in 1974, that 

Congress intended section 504 to have a broader application, in terms of 
Federal financial assistance, than other civil rights statutes. Indeed, 

Congress directed that section 504 be implemented in the same manner as titles 
VI and IX. In view of the long established exemption of contracts of insurance 



or guaranty under title VI, we think it unlikely that Congress intended section 
504 to apply to such contracts. n29 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n29 45 C.F.R. @ 84, Appendix A, subpart a (comments on 45 C.F.R. @ 84.3(h)). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - 

While it is true that courts generally give deference to the interpretation 
given a statute by the agency charged with its administration, n30 "the 
traditional deference courts pay to agency interpretation is not to be applied 
to alter the clearly expressed intent of Congress." n3 1 We have noted, above, 
that the intent of Congress is clear from the plain meaning of the statute. 

n30 Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837, 844, 104 S. Ct. 2778, 2780, 81 L. Ed. 2d 694 (1984). 

1131 Board of Governors, FRS v. Dimension Financial Corp., 474 U.S. 361, 368, 
106 S. Ct. 681, 686, 88 L. Ed. 2d 691 (1986). 

Even if, as appellants argue, congressional intent has not been 
"unambiguously expressed," n32 we still must ask whether the agency regulations 
are a "reasonable interpretation" n33 of the intent of Congress. As the Court in 
Chevron explained, 

If . . . the court determines Congress has not directly addressed the precise 
question at issue, the court does not simply impose its own construction on the 
statute, as would be necessary in the absence of an administrative 
interpretation. ather, if the statute is silent or ambiguous with respect to 
the specific issue, the question for the court is whether the agency's answer 
is based on a permissible construction of the statute. n34 

n32 Chevron, 467 U.S. at 843, 104 S.Ct. at 2781. 

n33 Id. at 844,c 104 S.Ct. at 2782. 



n34 Id. at 843, 104 S.Ct. at 2781-82. 

The agency, in implementing the statute, relies on the absence of specific 
legislative history regarding the insurance or guaranty [*I4311 contract 
exclusion and on section 504's incorporation of the "remedies, procedures, and 
rights" set forth in Title VI. However, as set forth above, the plain language 
of section 504, the failure of Congress to amend the Rehabilitation Act to 
exclude contracts of insurance or guaranty, and the clearly [**25] expressed 
intent of Congress in providing broad remedy for handicapped discrimination in 
programs receiving "Federal financial assistance" belie such an interpretation. 
We conclude, as did the Supreme Court in Consolidated Rail Corp., that "it would 
be anomalous to conclude that the section 'designed to enhance the ability of 
handicapped individuals to assure compliance with [@ 5041, . . . silently adopted 
a drastic limitation on the handicapped individual's right to sue federal grant 
recipients for employment discrimination." 

Finally, we note that pursuant to Department of Justice regulations, each 
agency is to promulgate regulations defining, among other terms, the meaning of 
Federal financial assistance. n35 Although the regillations promulgated by the 
individual agencies cannot utilize definitions inconsistent with the Justice 
Department's coordinating regulations, n36 the regulations promulgated by the 
Small Business Administration, in fact, contain no insurancelguaranty contract 
exclusion. They define federal financial assistance to include "grants and loans 
of Federal funds," the "grant or donation of Federal property and interest in 
property," and the "detail of Federal [**26] personnel. " 13 C.F.R. @ 
113.2(a). In separately defining federal financial assistance under Title VI, 
the SBA regulations promulgated pursuant to that title, consistent with the 
language of the statute, excliide contracts of insurance or guaranty from the 
definition of financial assistance. n37 We find that the SBA's implementation of 
section 504 and Title VI, as it pertains to the inclusion or exclusion of 
insurance or contracts within the meaning of "Federal financial assistance," is 
consistent with the distinct language of each of these statutes and with 
statutory intent. 

n35 28 C.F.R. @ 41.4(c)(l) (1990). 

n36 Id. 

n37 13 C.F.R. @ 112.2(c). 



On the other hand, the regulations promulgated by the Department of Health, 
Education, and Welfare, and subsequently adopted by the Department of Justice, 
significantly depart from congressional intent with respect to the 
guarantylinsurance contract exclusion. Therefore, for the reasons stated above, 
we hold that those regulations are invalid with respect to that portion 
[**2q excluding programs receiving federal financial assistance in the form 
of contracts of insurance or guaranty from section 504 coverage. 

APPELLANT AS "RECIPIENT" OF FEDERAL FINANCIAL ASSISTANCE 

Having found that contracts of insurance or guaranty constitute federal 
financial assistance within the meaning of section 504, we now must determine 
whether Sun Bank, as a participant in the SBA guaranteed loan program, is a 
"recipient" of federal funds. The district court held that Sun Bank received 
federal assistance because, i n  the event that a small business defaults on a 
guaranteed loan, the SBA directly reimburses Sun Bank. We agree. 

By its terms, the scope of section 504 is limited to the "program or 
activity" that "receiv[es] federal financial assistance." The Supreme Court, in 
United States Dept. of Trans. v. Paralyzed Veterans of America, n38 held that 
section 504 protection is triggered only by "receipt" of, and not "benefit" 
from, federal aid. 1139 Appellant argues that receipt of profits from SBA 
guaranteed loans does not subject Sun Bank to coverage under section 504 of the 
Rehabilitation Act, as Sun 13:,1;k is a mere beneficiary of federal funds, not a 
recipient. Tlie "recipient" [""28] under the underlying grant statute, Aid to 
Small Businesses, n4O [" 14321 appellant contends, is the small business. 
This follows from the purl)ox of that Act, which is to "aid and assist small 
business concerns. " n4 1 No\z8hcre, Sun Bank continues, does the statute refer to 
any form of assistance to firlnncial institutions such as Sun Bank. 

n38 477 U.S. 597, 106 S. Ct. 2705, 91 L. Ed. 2d 494 (1986). 

n39 Id. at 604, 106 S.Ct. :I[ 2710. 

n40 15 U.S.C.A. @ 631 c't scq. (West 1976 & Supp.1988). 

n41 Id. at @ 631(b). 

Contrary to appellant's contention, under the terms of the underlying grant 
statute, federal funds are tli r:c!l y reimbursed to the lending institution under 
the SBA guaranteed loan ~):-:?prnrn upon default by the borrower. Indeed, while 
appellee was employotl by Sun Uank, reimbursement, as we have noted, was made 



directly to tlie bank through tlie SBA fund. n42 The lender, as recipient of 
federal financial assistance, is \!tilling to make what otherwise might be a high 
risk loan. Thus, funcls approl~riated by Congress [**29] under the terms of the 
Act are disbursed, upon defat~lt, to the bank. n43 

n42 Cf. Paralyzed Veterans, 477 U.S. at 605, 106 S.Ct. at 271 1 ("Congress has 
made it explicitly clear that tlicse funds are to go to airport operators. Not a 
single penny of the money is given to the airlines. Thus, the recipient for 
purposes of Q 504 is the operator of the airport and not its users."). 

n43 Appellant improperly relies on Paralyzed Veterans in support of its 
. . 

argument that i t  is not a s~:::;::rnt of federal funds. In concluding that Sun 
Bank isaonly a beneficiary ol' l2tleral assistance under the Small Business Act, 
appellant considers only St~n TZnnk's receipt of interest and profits from 
disbursement of loans to s~n:~il  businesses by the bank and, on this basis, 
concludes that i t  is a Inere 1~2ncl'iciary. See Paralyzed Veterans, 477 U.S. at 
606-07, 106 S. Ct. at 27 1 1 - 11 ("While Grove City stands for the proposition that 
Title IX coverage estcntls to Congress' intended recipient, whether receiving the 
aid directly or incliscctly, i t  t l~ :s  not stand for the proposition that federal 
coverage follouls the aiil I):";!  ill^ recipients to those who merely benefit from 
the aid."). Bccause Sun I!;!!?k ohtnins federal funds through default 
reimbursements maile tli r;.i.: 1:) the bank from Treasury monies, we have no 
trouble conclutling t l i x t  Si!~i i:'l!lk receives federal financial assistance and is, 

. . 
therefore, si~l).jcct to thc ~ ) ! - i j \ . i  :..:c:~:s of section 504. "The recipient is the 
intermediary e~iii ly ~)llo:;c I!! I::,! i c;criminatory participation in the federally 
assisted prograln is essc~:ti;:! !:) tile provision of benefits to the identified 
class which the t'cclcsnl [ , i l ! . : i l : : ]  s!:iti~te is designed to serve." See Bob Jones 
University v.  Jollnso~i, :I jC i ' .  !;;il311. 597, 601 n. 15 (D.S.C.1974), aff'd inem., 529 
F.2d 514 (4th Cis. 1975). 

"In reaclii:lg this co!~i.!:!c.i!\!!. need not address whether Sun Bank, by 
receiving intcl-~>st n ~ l i l  I'I'o.':' . ,s,:!-:~cd on SBA loans which it would not otherwise 

. . 
earn, is an i n c l i  rcct I-'L*! :!L,I:!, s::!!lcr than a mere beneficiary, of Federal 
Financial Assi s tc1nc.c. " 

Moreover, ~ ! i i~ l i . r  r1.1 i o ~ ~  112 i l l  Grove City College v. Bell, n44 should the 
bank choos? I:<)[ to 1,: ,! I '  . - 1 f s  of providing employment for the handicapped as 
a quid quo pro for tllr i :L ' ( . I '  federal funds, it is free to terminate its 
participatio~~ 111 tllc ;):I 11  I ,, ' ::LLII program. "Congress enters into an 
arrangemellt t l i ?  : ,! . ! ' : )!)tract with the recipient of the funds: the 
recipient's acci.pr:lnc,\ < P I  i '  L, : ,  i:,Is triggers coverage under the 



nondiscrin~ination provision." n45 Congress thus has imposed the obligation of 
section 504 upon Sun Bank as a "recipient" who is "in a position to accept or 
reject those obligations as a part of the decision whether or not to 'receive' 
federal funds." n46 

n44 465 U.S. 555, 104 S. Ct. 1211, 79 L. Ed. 2d 516 (1984). 

n45 Paralyzed Veterans, 477 U.S. at 605, 106 S.Ct. at 2711. 

n46 Id. at 606, 106 S.Ct. at 271 1. 

CONCLUSION 

After carefill review of this i s~r~e ,  we remain unconvinced that Congress 
intended to incorposnte illto ~~\c ,~ ion  504 of the Rehabilitation Act the 
[**31] restrictive lnean ins o f  federal financial assistance urged on us by 
appellant Sun Ilnnk. Lil;~\\~isi., because the regulations promulgated by HEW, in 
incorporati n y  the i n  c~~rance or Y I  ~nmnty contract exclusion within section 504, 

. . 
are based on an imj l i .~ -n : : \~~ : l \k  co~\struction of section 504, we decline to follow 
them. 

In reachin? this clecision, we give effect to the plain meaning of section 504 
and the rcri~:~;!l:~l purpose of r ? ? ~  Act as embodied in the legislative history. The 
exclusion of contrncts of i~i~!~!-::!ice or guaranty from the meaning of federal 
financial as.:is!:lncc is n s!:!: r::i:!ive limitation, not embraced within that 

term by inco:-i:i)~::ti!.>:1 1!:1-!):!:7i: s:.aion 505 of the Rehabilitation Act of the 
"remedies, I > ; ' c ) c c ~ c ~ L ! I - ~ ~ Y ,  nr1.i I  IS" of Title VI. Thus, while we acknowledge that 
Congress [ 1 4 . 3  " j : : ; ! i . x : - : : : L , l "  spction 504 after Title VI and Title IX, we 
agree l : i i s  5?:il-i 's I..:.: . I -  N ., ' %!-\;!nnding, in Jones v. Metropolitan Atlanta 

. . .  Rapid Transi~ 11 ut!!c ):- i  !ir. ( : : i , : :, ::i? l ique reference; section 504 was written with 
the same "s:\,cL>j)iii; l;~iig~~:i;i." I: 17 as Title VI. "However, the reference does not 
indicate an illtc.:: t to i!1~()!-!1:r!-:!!r: tlie strictures of Title VI into the 
Rehabilit:!t i ,::l , i c . t .  " I: 1 .!, \,';' % .  \:~::rcfore, give effect [**32] to the 

difference:; i , ;  :.:,,,:: ;:I' :! , , , ' .  .',::IS, and Congress's reasons for those 
differences. i:l  i::,': , , . . . .  ' . , , I  " . . i !'i~iancial assistance. " 

n48 Id. 



Sun Bank, through participation in the SBA's guaranteed loan program, is a 
"program or activity receiving Federal financial assistance" and is thereby 
amenable to suit under section 504. We, therefore, AFFIRM the decision of the 
district court denying appellant's motion for summary judgment. In so 
concluding, we express no opinion as to the merits of appellee's claim. 

AFFIRMED. 

DISSENTBY: HILL 

DISSENT: Hill, Senior Circuit Juge, dissenting. 

In my view, (and as the appellants note), Section 504 of the federal 
Rehabilitation Act, 29 U.S.C. @ 794, represents yet another instance where 
congressional intent has not been "unambiguously expressed." Chevron, U.S.A., 
Inc. v. Natural Resources Defense Council, 467 U.S. 837, 843, 104 S. Ct. 2778, 
2781, 81 L. Ed. 2d 694 (1984). I, of course, sympathize with the majority's 
concern that we avoid inserting exclusionary language [**33] in a statute 
when elected lawmakers failed to do so. Nonetheless, my review of Senate Report 
No. 95-890, (May 15, 1978), convinces me that Congress did indeed intend for the 
limitations governing financial assistance in Section 602 of Title VI, 29 U.S.C. @ 794a(a)(2) 
to apply to the assistance specified in the Rehabilitation 
Act as well. 

The Senate Report states as follows: 

Subsection (a)(2) of the new section makes available the remedies, 
procedures, and rights set forth in title VI of the Civil Rights Act of 1964 to 
any person aggrieved by any act or failure to act by any recipient of federal 
assistance under Section 504 of the Rehabilitation Act of 1973. 

It is the committee's understanding that the regulations promulgated by the 
Department of Health, Education and Welfare with respect to procedures, 
remedies, and rights under Section 504 conform with those promulgated under 
title VI. Thus, this amendment codifies existing practice as a specific 
statutory requirement. 

A. Exclusionary Language in Title VI. 

The Senate Report, in my view, at least, specifically adopts the limitations 
on federal financial assistance detailed in Section 602 of Title VI. The 
majority's opinion, [**34] however, emphasizes that in Consolidated Rail 
Corp. v. Darrone, 465 U.S. 624, 635, 104 S. Ct. 1248, 1255, 79 L. Ed. 2d 568 
(1984), the Supreme Court rejected a litigant's argument that "Congress 



intend[ed] to enact the 'primary objective' requirement of @ 604 [of Title VI] 
into the Rehabilitation Act when it amended that Act in 1978." The majority 
reasons that since the Supreme Court elected not to incorporate Title VI's 
Section 604 into the Rehabilitation Act, it would similarly elect not to 
incorporate Title VI's Section 602. 

Section 604 of Title VI authorizes no action under the title "except where a 
primary objective of the Federal financial assistance is to provide employment." 
42 U.S.C. @ 2000d-3. As I see it, the Supreme Court in Consolidated Rail simply 
found it "unnecessary to extend Title VI more generally to ban employment 
discrimination, as Title VII comprehensively regulates such discrimination. " 
Consolidated Rail, 465 U.S. at 632, n. 13, 104 S.Ct. at 1253 n. 13. No such 
rationale, however, supports the majority's decision in this case. The 
exclusionary language at issue here would limit [*I4341 Section 504; it 
would not as in the Consolidated Rail case, expand [**35] its language into 
areas already duplicated by other statutes. In my view, the Senate Report 
plainly supports our incorporation of Title VI's exclusionary language into 
Section 504, and nowhere suggests that we limit its incorporation to selected 
segments of the statute. 

B. Administrative Regulations. 

I agree with the majority that an agency's interpretation of a statute need 
not necessarily reflect congressional intent. In my view, however, the language 
of the Senate Report actually endorses "the regulations promulgated by the 
Department of Health, Education and Welfare." nl As the Report makes plain, the 
regulations, at least "with respect to procedures, remedies and rights under 
Section 504[,] conform with those promulgated under Title VI. " (emphasis 
supplied). The Report, in short, accepts the regulations as a legitimate and 
appropriate source of authority in their interpretation of Section 504, and I 
see no reason why we should disregard that authority now. 

nl As the majority notes, the Department of Justice has adopted the HEW 
regulations without revision. See 46 Fed.Reg. 40686. The current version of 
these regulations is now at 28 C.F.R. @ 41.3(e). 

CONCLUSION 

For these reasons, although I acknowledge that the issue is not entirely free 
from doubt, I would reverse the decision of the district court which denies the 
appellant's motion for summary judgment. 
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OPINIONBY: VANCE 

OPINION: [*760] Before VANCE and ANDERSON, Circuit Judges, and HENLEY , * 
Senior Circuit Judge. 

* Honorable J. Smith Henley, U.S. Circuit Judge for the Eighth Circuit, 
sitting by designation. 

VANCE, Circuit Judge: 

In enacting the Rehabilitation Act of 1973, Congress designed a comprehensive 
federal program aimed at integrating the handicapped into this society and 
affording them greater access to its benefits. One of the enforcement mechanisms 
of that Act is the private right of action nl which arises out of its 
antidiscrimination provision. Section 504 of the Rehabilitation Act of 1973, 29 
U.S.C. @ 794, provides that: 
No otherwise qualified handicapped individual . . . shall, solely by reason of 
his handicap, be excluded from the participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity receiving 
Federal financial assistance . . . 
In the appeal before us the plaintiff, a third grade teacher who was fired from 
her job solely because of her susceptibility to tuberculosis, alleges that her 
dismissal violated section 504. Our consideration of her claim requires us to 
construe the meaning of three essential terms in section 504, namely, 
"handicapped individual," "otherwise qualified" n2 and "federal financial 
assistance. " 



nl This court has concluded that section 504 creates a private right of 
action. Jones v. Metropolitan Atlanta Rapid Transit Authority, 681 F.2d 1376, 
1377 n.1 (11th Cir. 1982), cert. denied 465 U.S. 1099, 104 S. Ct. 1591, 80 L. 
Ed. 2d 123 (1984). 

n2 The regulations promulgated under section 504 have limited the broad scope 
of the phrase "otherwise qualified" to cover handicapped persons who would be 
qualified for a specific job if given "reasonable accommodation" by the 
employer. See 45 C. F.R. @ 84.3 (k) (1). For further discussion, see part IV infra. 

Mrs. Gene Arline first contracted tuberculosis in 1957 at the age of 
fourteen, after which the disease went into remission. In 1966 she was hired as 
an elementary school teacher in Nassau County, Florida, and did her job 
competently for thirteen years. Arline then suffered three relapses of 
tuberculosis, one in 1977 and two in 1978. After her third relapse, the School 
Board dismissed Arline from her job. 

After being denied relief in state administrative proceedings, Arline brought 
suit in federal court alleging that her dismissal constituted a violation of 
section 504 of the Rehbilitation Act. n3 She contended that [*761] her 
susceptibility to tuberculosis made her a "handicapped individual" within the 
meaning of the Rehabilitation Act, and that the school board therefore violated 
section 504 because it had fired her even though she was not "otherwise 
qualified if given reasonable accommodation." Arline's first theory was that her 
handicap created no barrier at all to her continued employment because the risk 
that she would infect her students was so minimal. The decision to dismiss her 
because of it was thus unreasonable and discriminatory. In the alternative, she 
claimed that even if nonsusceptibility to tuberculosis was a necessary physical 
qualification for teaching small children, the school district should have 
offered her "reasonable accommodation" in the form of an administrative job or 
a 
temporary position teaching less susceptible persons such as older students or 
adults until she could obtain certification in areas outside elementary 
education. n4 

n3 The plaintiff also brought a claim under 42 U.S.C. @ 1983, alleging that 
she was denied due process under the fourteenth amendment. We reject this 
argument on the grounds articulated by the district court in its oral opinion: 
The plaintiff had at least one hearing and then a second hearing before the 
school board, then had a hearing before the Board of Education, State Board of 
Education, and then the matter was appealed pursuant to the administrative 
practices act of the State of Florida, chapter 120 of the Florida Statute, and 
the First District Court of Appeal ruled against her. In doing so, the Court of 
Appeal discussed the contract issue that was involved there and gave an 
interpretation of the contract provision, which provided that . . . the contract 
was continuing unless the individual who had executed the contract was unable to 
perform duties because of illness. . . . I see no denial of due process, either 
procedural or substantive with regard to that decision or the action of the 
school board of Nassau County in that respect. 

n4 The district court found that the school board had a policy which 
permitted an individual to work out of field or out of certification for a 
period of time while he was attempting to obtain certification in that field. 



Along with medical evidence to support her claims, Arline introduced evidence 
that the school system received two forms of federal assistance. The first 
course of federal funds was Title I of the Elementary and Secondary Education 
Act, 20 U.S.C. @ @  2701-2854, n5 which provided monies to schools attended by 
significant numbers of children from low-income families. Although those funds 
were segregated from the general budget and used to pay only Title I teachers' 
salaries and purchase only Title I program supplies, she pointed out that her 
job entailed significant involvement with the Title I program in the form of 
day-to-day conferrals with Title I teachers about those of her students who were 
involved in the program. The second form of federal funding was "impact aid," 
which is provided to school systems whose populations have been substantially 
enlarged by the attendance of federal employees' children, but which have 
reduced tax revenues due to the presence of federally-owned property in the 
district. 20 U.S.C. @ 237. Although such funds constituted only a small portion 
of the school system's budget, n6 the defendants conceded that it was added to 
the school system's general education fund, from which teachers' salaries were 
paid. 

n5 The Title I program has now been superseded by Chapter 1 of the Education 
Consolidation and Improvement Act of 1981, 20 U.S.C. @ @  3801-3876. 

n6 Testimony by the school board's superintendent established that in 1978-79 
the system received $39,000 in impact aid, or approximately 0.3 percent of the 
entire school budget. 

After trial, the district court issued an oral opinion which found for the 
defendants on all counts. First, the court found that a contagious disease such 
as tuberculosis is not a "handicap" within the meaning of the Rehabilitation 
Act. As to her contention that she should have been given another position, the 
court concluded that Arline lacked the qualifications to teach outside of 
elementary education. In any case, the court held, the school board had no 
obligation to afford Arline alternative positions because it had an overriding 
duty to protect the public from contagious diseases. n7 Finally, the court 
concluded that [*762] neither the Title I funding nor the impact aid met the 
"federal financial assistance" requirement of section 504. with regard to the 
Title I money, the court stated that Arline was not a beneficiary of the funds 
because she was "not employed for purposes of Title I or in the Title I program . . ." As for the impact aid, the court concluded that it did not constitute 
"federal financial assistancev within the meaning of section 504. 

n7 The court did not make clear whether it believed that the absence of such 
an obligation on the part of the school board resulted from its conclusion that 
tuberculosis is not a handicap; or whether, assuming that tuberculosis is a 
handicap, her susceptibility to it precluded Arline from being a person 
"otherwise qualified" for any teaching position; or finally, whether the school 
board's duty to afford "reasonable accommodation" did not extend to affording 
the relief she requested. 

Because of its jurisdictional implications, we first consider whether the 
defendant received any "federal financial assistance" within the meaning of 
section 504. We need not address the effect of the Title I funding, for we find 
that the impact aid given to the defendants qualifies as "federal financial 
assistance" under section 504. 



As this court noted in Jones v. Metropolitan Atlanta Rapid Transit Authority, 
681 F.2d 1376, 1379 (11th Cir. 1982), cert. denied, 465 U.S. 1099, 104 S. Ct. 
1591, 80 L. Ed. 2d 123 (1984), "on its face . . . [section 5041 applies to 
programs receiving federal financial aid of any kind" (emphasis supplied). n8 
See also Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 104 S. Ct. 1248, 
1253, 79 L. Ed. 2d 568 (1984). Where the language of a statute is not ambiguous 
and does not lead to absurd results, the job of the courts is to apply it as 
written. 

n8 Congress' failure to limit the scope of section 504 with any qualifying 
language was not an oversight, as evidenced by the contrast between that 
provision and Title VI of the Civil Rights Act of 1964, 42 U.S.C. @ @  2000d-1 to 
-6, an analogous civil rights statute which Congress clearly had in mind during 
the passage of the Rehabilitation Act and its amendments. See S.Rep. No. 1297, 
93rd Cong., 2d Sess. (1974), reprinted in 1974 U.S.Code Cong. & Ad.News 6373, 
6390. Title VI prohibits race discrimination in employment. Section 604 of Title 
VI, 42 U.S.C. @ 2000d-3, limits the enforcement of anti-race discrimination 
provisions of Section 601 to those situations in which "a primary objective of 
the Federal financial assistance is to provide employment." Section 504 includes 
neither the "primary objective" limitation nor any other. See Consolidated Rail 
Corp. v. Darrone, 465 U.S. 624, 104 S. Ct. 1248, 1253-54, 79 L. Ed. 2d 568 
(1984). We would be acting beyond our authority to read into section 504 
limitations which Congress chose not to establish when it clearly could have 
done so. 

The court below concluded and the defendants now contend, however, that the 
application of the statute is not so straightforward as its language would 
suggest. First, they find ambiguity in the term "federal financial assistance," 
and argue that the nature of federal impact aid is such that it could not have 
been within Congress' contemplation as a means of triggering the enforcement 
provision in section 504. Defendants' rationale is that impact aid is, as a 
matter of definition, not "assistance." They posit that it is more analogous to 
land taxes than to federal assistance since it is calculated on the basis of 
federal ownership of land and serves as a substitute for tax payments that the 
school system would receive had the land in its area been privately owned. We 
agree that when the federal government makes payments for obligations incurred 
as a market participant such payments do not constitute "federal assistance." 
See e.g., Hingson v. Pacific Southwest Airlines, 743 F.2d 1408, 1414 (9th Cir. 
1984) (payments under contracts to carry mail); Jacobson v. Delta Airlines, 742 
F.2d 1202, 1209 (9th Cir. 1984) (same), cert. dismissed, 471 U.S. 1062, 105 S. 
Ct. 2129, 85 L. Ed. 2d 493 (1985). See also Darrone, 465 U.S. at , 104 S.Ct. 
at 1256 n. 19. We must, however, reject the defendants' analogies to obligatory 
tax payments as fatally flawed. The indisputable fact is that the federal 
government's exemption from local taxee left it with no legal obligation to give 
impact aid. Its choice to assist local entities that happen to bear particularly 
heavy burdens because of this exemption renders its assistance no less a subsidy 
than any other form of aid that it dispenses. As such, it is federal financial 
assistance within the board meaning that Congress intentionally gave the term in 
section 504. n9 

n9 As the fifth circuit recently explained in its exhaustive analysis of the 
legislative history of both section 504 and the analogous civil rights statutes 
expressly incorporated by it, Congress' "single overriding purpose" was to 
ensure that the funds of the United States were not used to support 
discriminatory practices. United States v. Baylor University Medical Center, 736 
F.2d 1039, 1042-43 (5th Cir. 1984), cert. denied, 469 U.S. 1189, 105 S. Ct. 958, 
83 L. Ed. 2d 964 (1985). To this end, Congress intentionally gave broad scope to 
the term "federal financial assistance" in section 504. As this court pointed 



out in Jones, "the legislative history to the 1974 amendments is replete with 
notations indicating that Section 504 was intended to encompass programs 
receiving federal financial assistance of any kind . . . . " 681 F.2d at 1379-80. 
Recognizing the overall goal involved, the Supreme Court has rejected attempts 
to read limitations into the term which are not apparent on the fact of section 
504. Darrone, 465 U.S. at , 104 S.Ct. at 1253-55. See also Grove City College 
v. Bell, 465 U.S. 555, 104 S. Ct. 1211, 79 L. Ed. 2d 516 (1984) (interpreting 
"federal financial assistance" under Title IX). We too conclude that since 
impact aid does not fall within any specifically delineated exception to the 
statute, it must be defined as "federal financial assistance" in order to give 
effect to the broad legislative intent expressed in section 504. 

[*763] We also find no merit in defendants' argument that the plaintiff 
failed to show that the impact aid funded a "program or activity" in which she 
was employed. Under their theory, it was not sufficient for plaintiff to show 
that the impact funds were non-earmarked monies which were deposited into the 
school board's general revenue fund to be used as it saw fit and that her 
salary was paid out of that fund. They argue that she must also show that the 
impact monies were actually used to fund her salary, since "the School Board 
might have elected to use those funds to pay for a program which would have had 
to be eliminated if the impact funds had been cut off." This argument strains 
credulity. Such a theory would impose on the plaintiff the impossible burden of 
tracing money that is virtually untraceable under accounting procedures which 
commingle funds in a general account before outlays are made. It also 
misconceives the relevant "program" in this case. We hold that the relevant 
"program" with regard to these non-earmarked general revenue funds is the entire 
school system. Once the federal money was deposited into its general fund, all 
activities paid for out of that fund became subject to section 504. 

We must next determine whether tuberculosis constitutes a "handicap" within 
the meaning of the Rehabilitation Act. The district court concluded that it did 
not, explaining that "it's difficult for this court to conceive that Congress 
intended contagious diseases to be included within the definition of a 
handicapped person . . . ." We look first to the language of the statute in 
deciding whether the court has given a proper construction to the term. n10 
Second, we take guidance from the construction given by the agency entrusted 
with the statute's enforcement. Regulations promulgated by the Department of 
Health and Human Services, 45 C.F.R. @ 84.3, give further definition to all of 
the relevant terms of section 504. nll 

n10 29 U.S.C. @ 706(7)(B) states that: 
Subject to the second sentence of this subparagraph, the term "handicapped 
individual" means . . . any individual who (i) has a physical or mental 
impairment which substantially limits one or more of such person's major life 
activities, (ii) has a record of such an impairment, or (iii) is regarded as 
having such an impairment. For purposes of sections 793 and 794 of this title as 
such sections relate to employment, such term does not include any individual 
who is an alcoholic or drug abuser whose current use of alcohol or drugs 
prevents such individual from performing the duties of the job in question or 
whose employment, by reason of such current alcohol or drug abuse, would 
constitute a direct threat to property or the safety of others. 

nll 45 C.F.R. @ 84.3(j)(2) provides: 

(i) "Physical or mental impairment" means (A) any physiological disorder or 
condition, cosmetic disfigurement, or anatomical loss affecting one or more of 
the following body systems: neurological; musculoskeletal; special sense organs; 
respiratory, including speech organs, cardiovascular; reproductive, digestive, 



genito-urinary; hemic and lymphatic; skin; and endocrine; or (B) any mental or 
psychological disorder, such as mental retardation, organic brain syndrome, 
emotional or mental illness, and specific learning disabilities. 

(ii) "Major life activities" means functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

(iii) "Has a record of such an impairment" means a history of, or has been 
misclassified as having, a mental or physical impairment that substantially 
limits one or more major life activities. 

(iv) "Is regarded as having an impairment" means (A) has a physical or 
mental impairment that does not substantially limit major life activities but 
that is treated by a recipient as constituting such a limitation; (B) has a 
physical or mental impairment that substantially limits major life activities 
only as a result of the attitudes of others toward such impairment; or (C) has 
none of the impairments defined in paragraph (j)(2)(i) of this section but is 
treated by a recipient as having such an impairment. 

[*764] The language of these provisions in every respect supports a 
conclusion that persons with contagious diseases are within the coverage of 
section 504. As the record in this case makes clear, a person with tuberculosis 
is, when afflicted with the disease, one who "has a physical or mental 
impairment which substantially limits . . . major life activities," 29 U.S.C. @ 
706(7)(B); 45 C.F.R. @ 84.3(j)(2)(i)(A), since the disease can significantly 
impair respiratory functions as well as other major body systems. Even when not 
directly affected by tuberculosis, Arline falls within the coverage of section 
504 because she "has a record of such an impairment," 45 U.S.C. @ 
84.3(j)(2)(iii), and "is regarded as having such an impairment," 45 U.S.C. @ 
84.4 ( j ) (2) ( iv) , by her employer. When a fact pattern falls so neatly within the 
statutory and regulatory framework, and when coverage would so clearly serve to 
promote Congress' intent to reduce instances of unthinking and unnecessary 
discrimination against those who are the focus of the statute's concern, we 
would be hard pressed to find an exemption without further legislative 
direct ion. 

As far as we can tell, there is no such legislative direction. Though the 
district court apparently thought it illogical to conclude that Congress would 
have placed contagious diseases within the definition of "handicaps," there is 
no objective evidence to support this conclusion. Neither the regulations nor 
the statutory language give any indication that chronic contagious diseases are 
to be excluded from the definition of "handicap." To the extent that the statute 
and regulations express any intent to limit the scope of section 504, Congress' 
failure to exclude contagious diseases from coverage when it specifically 
excluded alcoholism and drug abuse implies that it harbored no similar 
disapproval about them. We would as a general matter be reluctant to create an 
exemption where there is not a scintilla of evidence that Congress had any 
intention of doing so. We are especially reluctant in a situation where, as 
here, identifying an exemption would free recipients of federal funds from any 
duty even to consider whether reasonable accommodation could be made to those 
afflicted with contagious diseases. Such a result would, in our view, subvert 
Congress' intent to encourage recipients of federal funds to make decisions 
about the employability of those with physical or mental impairments only after 
a careful and informed weighing of the costs involved in accommodating the tasks 
at issue to their capabilities. This case, we believe, is precisely the kind in 
which that weighing procees should have been made. We turn next to the district 
court's conclusion that the school board did in fact give Arline proper 
considerat ion. 



The law has recognized that not every handicapped individual can be 
integrated into every aspect of society in a cost-efficient manner. The 
regulations promulgated pursuant to section 504 therefore limit its 
applicabilityto situations where the handicapped individual would be "otherwise 
qualified" if given "reasonable accommodation." See Southeastern Community 
College v. Davis, 442 U.S. 397, 410-13, 99 S. Ct. 2361, 2369-70, 60 L. Ed. 2d 
980 (1979); 45 C.F.R. @ @  84.3(k)(l), 84.12. While legitimate physical 
qualifications may be essential to the performance of certain jobs, see 442 U.S. 
at 406-07, 99 S.Ct. at 2367, both that determination and the determination of 
whether accommodation is possible are fact-specific issues. The court is 
obligated to scrutinize the evidence before determining whether the [*765] 
defendant's justifications reflect a well-informed judgment grounded in a 
careful and open-minded weighing of the risks and alternatives, or whether they 
are simply conclusory statements that are being used to justify reflexive 

reactions grounded in ignorance or capitulation to public prejudice. See, e.g., 
Strathie v. Department of Transportation, 716 F.2d 227 (3d Cir. 1983); New York 
State Association for Retarded Children v. Carey, 612 F.2d 644 (2d Cir. 1979). 
In this case, the district court made no findings resolving the numerous factual 
disputes as to whether the risks entailed in retaining Arline in her elementary 
school position precluded her from having the necessary physical qualifications 
for the job, whether the same would be true if she were transferred to a 
position teaching less susceptible individuals, or whether the costs involved in 
accommodating her would place undue burdens on the school system. n12 Rather, it 
simply concluded that the school board was exempt from any duty whatever to 
weight the actual costs and risks involved in accommodating Arline because of an 
overriding "duty to the public it serves." Section 504 by its existence 
establishes that such a duty cannot be used to shield an entity from liability 
for making decisions which "arbitrarily deprive genuinely qualified handicapped 
persons of the opportunity to participate in a covered program." Southeastern 
Community College, 442 U.S. at 412, 99 S.Ct. at 2370. We therefore remand this 
case for further findings n13 as to whether the risks of infection precluded 
Mrs. Arline from being "otherwise qualified" for her job and if so whether it 
was possible to make some reasonable accommodation for her in that teaching 
position, in another position teaching less susceptible individuals, or in some 
other kind of position in the school system. n14 

n12 We recognize the outcome in this case, as in Title VII cases may depend 
on the allocation of burdens of persuasion or production. See Doe v. New York 
University, 666 F.2d 761, 776-77 (2d Cir. 1981) ; Prewitt v. United States Postal 
Service, 662 F.2d 292, 307-10 (5th Cir. Unit A 1981). Because neither party has 
briefed this issue, however, we decline to address it. 

n13 The court may at its option hold further evidentiary hearings if it deems 
them necessary. See also 29 C.F.R. @ 1613.704 (discussing factors for 
consideration in determining "reasonable accommodation"); Prewitt, 662 F.2d at 
309 (same). 

n14 Defendants' cross-appeal alleges error in the court's refusal to grant 
them attorneys' fees as prevailing parties under 29 U.S.C. @ 794a(b). We affirm 
this aspect of the court's holding. 
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OPINIONBY: MAZZONE 

OPINION: [*634] MEMORANDUM AND ORDER 

DAVID MAZZONE, UNITED STATES DISTRICT JUDGE 

In April, 1989, plaintiff's decedent, Raymond Vadnais, brought this suit 
alleging discrimination in violation of @ 504 of the Rehabilitation Act of 
1973 (the "Act"), 29 U.S.C. @ 794, along with two state-law claims. Mr. Vadnais 
claimed that defendant Dr. Vernick, a staff member at Beth Israel Hospital, 
refused to perform elective ear surgery on him because Mr. Vadnais had tested 
positive for Human Immunodeficiency Virus (HIV), associated with Acquired Immune 
Deficiency Syndrome (AIDS). Mr. Vadnais claimed to have suffered severe pain in 
his right ear, which pain was prolonged because of the defendants' failure to 
perform surgery and disappeared only when surgery was performed elsewhere. 

On March 14, 1990, Mr. Vadnais died of AIDS-related illnesses. The motion of 
plaintiff, executor of the estate of Mr. Vadnais, to be substituted as a party 
plaintiff pursuant to Fed. R. Civ. P. 25(1) was allowed. Prior to Mr. Vadnais's 
death, defendants had filed motions for summary judgment. Those [**2] motions 
were stayed to allow defendants to file a motion to dismiss on the ground that 
the federal cause of action abated with Mr. Vadnais's death. That motion was 
denie in part, and the executor was allowed to maintain this suit to seek 
compensatory, but not punitive, damages. Glanz v. Vernick, 750 F. Supp. 39 @. 



Mass. 1990). The case is now before me on the summary judgment motions. 

The allegations in the complaint can be briefly summarized as follows. In 
December, 1986, defendant Dr. Vernick saw Mr. Vadnais at the Ears, Nose, and 
Throat Clinic (the "ENT Clinic") at Beth Israel Hospital and treated him for 
severe pain in the right ear, at first by prescribing antibiotics and ear drops. 
In January, 1987, Dr. Vernick diagnosed a perforation in Mr. Vadnais's right ear 
and, at Mr. Vadnais's third visit, recommended surgery to repair the 
perforation. After Mr. Vadnais agreed to undergo surgery, Dr. Vernick learned 
that Mr. Vadnais was infected with HIV and in March, 1987, informed Mr. Vadnais 
that he would not perform the operation. The ear condition persisted, causing 
severe pain and discomfort, while Mr. Vadnais continued the ineffective use of 
antibiotics and ear drops. 

In August, [**3] 1988, Dr. Yale Berry, unaware of Mr. Vadnais's HIV 
status, performed the surgery, curing Mr. Vadnais's ear problem. Subsequently, 
Mr. Vadnais brought this lawsuit seeking to enjoin defendants from denying him 
any further surgical procedures. Mr. Vadnais also sought compensatory damages 
for the pain and suffering and emotional distress caused by the delay in 
receiving corrective surgery, along with punitive damages and attorney's fees. 
As mentioned above, only the action for compensatory damages survived Mr. 
Vadnais's death. 

Count I of the complaint charges that Dr. Vernick, Beth Israel Hospital, and 
Beth [*635] Israel Corporation (the latter two hereinafter referred to 
collectively as "Beth Israel"), by refusing to perform surgery, unlawfully 
discriminated against Mr. Vadnais because of his handicap, HIV seropositivity, 
in violation of @ 504 of the Rehabilitation Act. Count I1 alleges a separate 
violation of @ 504 against the Beth Israel defendants for failure "to adequately 
educate, train and supervise" staff regarding HIV and AIDS infection. Amended 
Complaint para. 88. 

Section 504 states in pertinent part that "no otherwise qualified handicapped 
individual in the United States . shall, [**4] solely by reason of his 
handicap, be excluded from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving Federal 
financial assistance . . . . " 29 U.S.C. @ 794. 

The defendants do not dispute that HIV-positive status is a "handicap" within 
the meaning of the Act. In fact, several district courts and the Department of 
Justice have found that it does qualify. See Leckelt v. Board of Comm'rs of 
Hosp. Dist. No. 1, 714 F. Supp. 1377, 1385 n. 4 (E.D. La. 1989), aff'd, 909 F.2d 
820 (5th Cir. 1990). Nor do defendants contest that a private cause of action 
for compensatory damages is available under @ 504. While the First Circuit has 



never squarely addressed the issue, see Hurry v. Jones, 734 F.2d 879, 886 (1st 
Cir. 1984) (finding no need to reach the question); Ciampa v. Massachusetts 
Rehabilitation Comm'n, 718 F.2d 1 (1st Cir. 1983) (assuming without deciding 
that damages are available under @ 504), there is ample authority for the 
conclusion that compensatory damages are available. See Miener v. Missouri, 673 
F.2d 969, 973-74 (8th Cir.) (collecting cases finding an implied right of action 
under @ 504), [**5] cert. denied, 459 U.S. 909, 74 L. Ed. 2d 171, 103 S. Ct. 
215 (1982); see also Gelman v. Department of Educ., 544 F. Supp. 651 @. Colo. 
1982) (concluding that compensatory damages, but not punitive damages, are 
available under @ 504). 

Rather, the defendants argue that summary judgment is appropriate for several 
other reasons. Dr. Vernick argues that summary judgment should be allowed in his 
favor because Mr. Vadnais was not "otherwise qualified" for surgery, as required 
by @ 504, and because Dr. Vernick does not "receive Federal financial 
assistance." The Beth Israel defendants argue as to Count I that they never 
treated the patient, had no control over Dr. Vernick's medical decisions, and 
cannot be held vicariously liable for his actions. As to Count 11, they argue 
that there is no liability under @ 504 for failure to train. 

Summary judgment may be granted to a moving party if there is "no genuine 
issue of material fact. " Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48, 
91 L. Ed. 2d 202, 106 S. Ct. 2505 (1986). The facts must be viewed in the light 
most favorable to the non-moving party. Griggs-Ryan v. Smith, 904 F.2d 112, 115 
(1st Cir. 1990). Summary judgment cannot be issued if there exist any factual 
issues that need [**6] to be decided before the legal issued can be. Rossy v. 

Prods., Inc., 880 F.2d 621, 624 (1st Cir. 1989). 

eceiving Federal Financial Assistance" 

w a i n t i f f  contends that Beth Israel is a " program or activity receiving 
Federal financial assistance" within the meaning of @ 504 by virtue of the fact 
that it receives Medicare and Medicaid payments. The Act defines " program or 
activity" as "an entire corporation, partnership, or other private 

organization, or entire sole proprietorship -- . . . (ii) which is principally 
engaged in the business of providing . . . health care . . . . " 29 U.S.C. @ 
794(b)(3)(A). Beth Israel's ENT Clinic is clearly a " program or activity" as 
defined in this provision. Whether such a program qualifies as a "receiving 

Federal financial assistance" within the meaning of @ 504 solely because its 
medical services are paid for by Medicaid presents a pure question of law. The 
parties cite only once case that has met this issue head on. In United States v. 
Baylor Univ. Medical Center, 736 F.2d 1039 (5th Cir. 1984), cert. denied, 469 
U.S. 1189, 83 L. Ed. 2d 964, 105 S. Ct. 958 (1985), [*636] the Fifth Circuit 
held that the receipt of Medicare and Medicaid payments by a hospital triggered 
[**7] the coverage of @ 504. The Fifth Circuit found that legislative history 
establishes conclusively that Medicare and Medicaid were intended to constitute 



federal financial assistance for the purposes of Title VI, and that the scope 
and effect of @ 504 were intended to be identical to those of Title VI. Id. at 
1042-45. The Fifth Circuit also noted that this result accords with longstanding 
Department of Health and Human Services interpretation of @ 504, id. at 1047, 
and is equally compelled by the Supreme Court's decision in Grove City College 
v. Bell, 465 U.S. 555, 79 L. Ed. 2d 516, 104 S. Ct. 1211 (1984). Baylor Univ., 
73 
F.2d at 1046. I agree with the Fifth Circuit's reasoning and hold that a 
hospital's receipt of Medicare or Medicaid payments for its services qualifies 
as receiving federal financial assistance within the meaning of @ 504. 

It is undisputed that Mr. Vadnais presented himself to the ENT Clinic and 
that the Clinic referred him to Dr. Vernick, a staff physician. Beth Israel, not 
Dr. Vernick, billed Mr. Vadnais for the services provided at the ENT Clinic, and 
Beth Israel received Medicaid reimbursement for those services. Thus, summary 
judgment for the defendants cannot be granted on the [**8] ground that the 
alleged discrimination did not occur in a program receiving federal assistance. 

Defendants also assert that the alleged discrimination did not occur in a 
federally funded program because the procedure that Mr. Vadnais underwent was an 
elective procedure, and elective surgery is not covered by Medicaid. Whether the 
particular procedure is covered, however, is irrelevant. If the ENT Clinic is a 
program or activity for the purposes of @ 504, then it cannot discriminate 

against any handicapped individuals, regardless of whether they receive Medicaid 
benefits or not. Grove City College, 465 U.S. at 571 n. 21; Baylor Univ., 736 
F.2d at 1047-48. 

Beth Israel further argues that, despite the fact that Mr. Vadnais was a 
patient of the hospital, that the hospital billed him, and that it received 
Medicaid payments for the treatment he received at the ENT Clinic, Mr. Vadnais 
was Dr. Vernick's patient, not Beth Israel's. Beth Israel cites Massachusetts 
case law for the proposition that a hospital cannot be held liable for the 
actions of its doctors. The cited cases, however, establish that a hospital can 
be vicariously liable for the actions of its doctors -- the question [**9] of 
liability is simply decided under the principles of agency law. The test for 
vicarious liability is whether the hospital exercised any power or control over 
the professional conduct of the treating physician. Kelley v. Rossi, 395 Mass. 
659, 662, 481 N.E.2d 1340, 1342-43 (1985); Kapp v. Ballantine, 380 Mass. 186, 
195, 402 N.E.2d 463, 469 (1980). 

The plaintiff has presented evidence that, with regard to treatment of 
HIV-positive and AIDS patients, the hospital does exercise control over its 
physicians. The hospital employs an "AIDS coordinator," Dr. Cotton, who 
testified in her deposition that the hospital staff has "very clear directives" 
not to refuse care to AIDS patients. Once alerted to Mr. Vadnais's medical 
record, Dr. Cotton in fact contacted Dr. Vernick to determine whether he had 



improperly refused treatment to Mr. Vadnais. Moreover, the facts that the 
hospital does the billing and that Dr. Vernick receives a salary from the 
hospital for resident teaching tend to reinforce the conclusion that he was a 
hospital employee, rather than an independent contractor, at least for the 
purposes of treating Mr. Vadnais. This factual evidence is enough to preclude 
summary judgment [**lo] on the ground that the hospital is not liable for Dr. 
Vernick's actions. 

Moreover, the courts that have considered the question have determined that 
vicarious liability is appropriate in an action brought under @ 504. Bonner v. 
Lewis, 857 F.2d 559, 566-67 (9th Cir. 1988); Patton v. Dumpson, 498 F. Supp. 
933, 942-44 (S.D.N.Y. 1980). In addition to noting that respondeat superior is 
consistent with the regulations promulgated under @ 504, the district court in 
Patton enunciated strong [*637] policy reasons for its decision to permit 
vicarious liability: 

The application of respondeat superior to @ 504 suits would be entirely 
consistent with the policy of that statute, which is to eliminate discrimination 
against the handicapped. The justification for imposing vicarious liability on 
employers for the acts of their employees is well-known. It creates an incentive 
for the employer to exercise special care in the selection, instruction and 
supervision of his employees, thereby reducing the risk of accidents. In the 
absence of a Congressional directive to the contrary, this court can assume only 
that Congress intended the judiciary to use every available tool to eliminate 
discrimination [**I 11 against the handicapped in federally funded programs. 

Id. at 943. Thus, it is appropriate to hold Beth Israel responsible for the 
actions of its medical staff in complying with the Rehabilitation Act, even 
without a finding of power or control. 

The question still remains whether Dr. Vernick himself can be held liable for 
allegedly discriminating against Mr. Vadnais in Beth Israel's federally funded 
program. The plaintiff argues that the doctor should be held liable because he 
conducts a personal medical practice in which he treats Medicare and Medicaid 
patients -- sometimes at Beth Israel Hospital -- and bills them through his 
personal Medicare provider number. 

The Supreme Court's decision in Grove City College indicates that application 
of the anti-discrimination provisions of civil rights legislation for programs 
receiving federal financial assistance must be program-specific. In Grove City 
College the Court held that because of its participation in the BEOG program, 
the college's financial aid program -- but not the entire institution -- was 
subject to the provisions of Title IX. The application of 504 in this case must 
thus be limited to the relevant program receiving [**I21 federal funds in the 
form of Medicare or Medicaid payments. Dr. Vernick participates in at least two 
distinct "programs": his private medical practice, in which he personally 



receives federal funds for treating some patients, and Beth Israel's ENT Clinic, 
in which he is employed in a resident teaching capacity. The latter is the 
relevant program in the case at bar. 

If Dr. Vernick is to be held personally liable in this case, then, it must be 
solely on the basis of his participation in Beth Israel's federally funded 
program. Dr. Vernick relies on United States Dep't of Transp. v. Paralyzed 
Veterans of Am., 477 U.S. 597, 91 L. Ed. 2d 494, 106 S. Ct. 2705 (1986), for the 
proposition that @ 504 applies only to those who actually "receive" federal 
funds, whether directly or indirectly, rather than those who are merely intended 
beneficiaries. Id. at 606-07. In distinguishing between airport operators, which 
receive federal assistance, and commercial airlines, which merely benefit from 
the effects of such assistance, the Court in Paralyzed Veterans stressed the 
contractual nature of the Rehabilitation Act: "By limiting coverage to 
recipients, Congress imposes the obligations of @ 504 upon those who are in a 
position [**I31 to accept or reject those obligations as part of the decision 
whether or not to 'receive' federal funds." Id. at 606. 

In his resident teaching position at Beth Israel, Dr. Vernick clearly is not 
in a position to accept or reject federal assistance. While it can be argued 
that Dr. Vernick can elect not to work at Beth Israel, he cannot be held to the 
requirements of @ 504 for choosing to work at a federally funded hospital any 
more than a commercial airline can be subjected to its provisions for choosing 
to operate out of federally funded airports. Accordingly, Dr. Vernick cannot be 
held liable under the Act for his participation in Beth Israel's federally 
funded program. 

As to Count I1 of the complaint, Beth Israel is correct to assert that 
nothing in the Rehabilitation Act indicates that @ 504 imposes liability for 
"failure to train," and the plaintiff has produced no authority to the contrary. 
Moreover, given my decision that Beth Israel can be held [*638] directly 
liable under @ 504 for the acts of its employees, liability for failure to train 
them is superfluous. 

B. "Otherwise Qualified" 

The defendants also base their motion for summary judgment on the ground that 
Mr. Vadnais [**I41 was not "otherwise qualified" for elective ear surgery. 
They argue that it is proper for a doctor to consider a patient's handicap in 
determining whether a patient is qualified for surgery. On the basis of this 
argument, they conclude that Mr. Vadnais was not "otherwise qualified" for 
surgery because his HIV disease increased his risk of infection, and, 
furthermore, that the court should defer to the doctor's determination that it 
was in his patient's best interest to postpone surgery. 

The defendants cannot be faulted for considering Mr. Vadnais's handicap in 



determining whether he was "otherwise qualified" for surgery. In School Bcl. v. 
Arline, 480 U.S. 273, 287-89, 94 L. Ed. 2d 307, 107 S. Ct. 1123 (1987), the 
Supreme Court held that the defendant school board could consider the risks 
posed by the plaintiffs contagious disease (tuberculosis) in determining 
whether she was otherwise qualified to teach school. It follows that, in the 
present case, the defendants can take into account the risks imposed -- both on 
the patient and on themselves -- by the prospect of surgery on an HIV-positive 
patient. Of course, if they properly conclude that there are risks, they must 
also consider whether it is possible to make [**IS] reasonable 
accommodations to enable the patient to undergo surgery despite those risks. See 
Id. at 287-88 & n. 17. 

As the Court made clear in Arline, the "otherwise qualified" determination 
requires an individualized inquiry and appropriate findings of fact. Id. at 287. 
With respect to the defendants' assertions about the risks of surgery, the facts 
are in dispute. The defendants contend that surgery was postponed because Dr. 
Vernick thought that Mr. Vadnais was "AIDS positive," because the proposed ear 
surgery was elective, and because it would pose significant risks to the 
patient. In addition, they offer Dr. Berry's statement in his deposition that he 
would not have performed the surgery had he known that Mr. Vadnais had AIDS. The 
plaintiff offers the contradicting evidence that Mr. Vadnais was HIV-positive 
and had not yet been diagnosed as having AIDS when surgery was refused. 
Moreover, Dr. Vernick in answers to interrogatories and Dr. Berry in his 
deposition stated that they do not consider HIV seropositivity alone as a 
disqualifying factor for surgery. Based on the evidence that the plaintiff has 
produced, facts are certainly available to warrant the conclusion that [**I61 
Mr. Vadnais was "otherwise qualified" for surgery. Moreover, the defendants have 
not produced any evidence that reasonable accommodations could not have been 
made. 

There is some merit to the argument that the court should defer to a doctor's 
medical judgment. Cf. Arline, 480 U.S. at 288 ("courts normally should defer to 
the reasonable medical judgments of public health officials" when conducting 
"otherwise qualified" inquiry). Accepting this argument at face value, however, 
would completely eviscerate @ 504's function of preventing discrimination 
against the disabled in the healthcare context. A strict rule of deference would 
enable doctors to offer merely pretextual medical opinions to cover up 
discriminatory decisions. The evidentiary approach to @ 504 cases discussed in 
Pushkin v. Regents of the Univ. of Colo., 658 F.2d 1372 (10th Cir. 1981), 
properly balances deference to soundmedical opinions with the need to detect 
discriminatory motives. The plaintiff must first make out a prima facie case 
that he was otherwise qualified for surgery, and only then does the burden shift 
to the defendant to show that the plaintiff's handicap made him unqualified. Id. 
at 1387; [**I71 Leckelt, 714 F. Supp. at 1385. The plaintiff, however, must 
still be given an opportunity "to prove either that the reason given by 
defendants is a pretext or that the reason . . . 'encompasses unjustified 



consideration of the handicap itself.'" [*639] Id. at 1385 (citing Pushkin, 
658 F.2d at 1387) (emphasis added). 

In sum, because the receipt of Medicare and Medicaid payments brings Beth 
Israel's ENT Clinic within the scope of @ 504, and because there are genuine 
issues of material fact surrounding the "otherwise qualified" inquiry, summary 
judgment on the @ 504 claim is inappropriate. 

Count I11 of the complaint alleges a violation of the Massachusetts Civil 
Rights Act, Mass. Gen. Laws ch. 12, @ 111, against Dr. Michael Miller, another 
Beth Israel doctor, who treated Mr. Vadnais for his HIV illness. The plaintiff 
alleges that, when told that Mr. Vadnais had scheduled ear surgery at the 
Massachusetts Eye and Ear Infirmary, Dr. Miller threatened to disclose Mr. 
Vadnais's HIV-positive status to the prospective surgeon. In Massachusetts, 
health-care providers are prohibited from disclosing patients' HIV status 
without first obtaining specific consent from the patient for [** 181 each 
requested release. Mass. Gen. Laws ch. 1 1 1, 70F. Plaintiff seeks money damages 
under the Civil Rights Act for Dr. Miller's alleged interference with Mr. 
Vadnais's "right not to reveal his HIV status. " Amended Complaint para. 92. 
Count IV presses a cause of action against the Beth Israel defendants directly 
under ch. 11 1, @ 70F, for permitting unauthorized disclosure of decedent's 
medical records. 

The only basis for this court's entertaining these state law claims is its 
power to assume pendent jurisdiction over claims that "derive from a common 
nucleus of operative fact" with the federal claims that are properly before the 
court. United Mine Workers v. Gibbs, 383 U.S. 715, 725, 16 L. Ed. 2d 218, 86 S. 
Ct. 1130 (1966). Of course, the fact that judicial power to hear state-law 
claims exists does not require the court to exercise jurisdiction. While the 
defendants have not objected to this court's assumption of jurisdiction, on the 
facts and issues before me, I find that there are more reasons than not to 
refrain from the exercise of that power. 

First, the state-law claims at issue here present novel questions of state 
law on which the state courts have not yet had much opportunity to comment. 
Rather than [**I91 speculate on how the Massachusetts courts would likely 
treat the relationship of the HIV confidentiality statute to the Civil Rights 
Act, it would be preferable to permit the state courts to decide these issues in 
the first instance. 

Second, while the facts giving rise to the state-law claims are related to 
those giving rise to the federal claim, the two incidents were separate and 
would not appear to involve much, if any, overlapping testimony. Thus, the 
interests in judicial economy, convenience, and fairness to the litigants that 



often justify pendent jurisdiction are not strongly implicated here. 

Third, Dr. Miller, the principal defendant in these state-law claims, is not 
named in any claim that is independently cognizable in federal court. To decide 
the claim against him would require the court to assume pendent-party 
jurisdiction. Recent Supreme Court decisions indicate that assumption of 
pendent-party jurisdiction requires a searching analysis of the jurisdictional 
statute on which the case is based, and that for this purpose, jurisdictional 
statutes are to be narrowly construed. See Finley v. United States, 490 U.S. 
545, 549-50, 104 L. Ed. 2d 593, 109 S. Ct. 2003 (1989). 

Finally, the dismissal of these [**20] state-law claims would not 
prejudice the plaintiff, as the statute of limitations has not yet run on either 
claim. The events that are the alleged basis for liability took place in 
January, 1988. The statute of limitations for Civil rights claims is three 
years, Mass. Gen. Laws ch. 260, @ SB, while the applicable limitation for a suit 
commenced under the confidentiality statute is four years. Id. @ 5A. Neither 
had elapsed when Mr. Vadnais died in March, 1990; thus, the plaintiff executrix 
has until March, 1992, to commence this action for the benefit of the decedent's 
estate. Id. @ 10. 

For the reasons stated above, I will dismiss these state-law claims without 
prejudice [*640] so that they can be brought in the more appropriate forum. 

ORDER 
The summary judgment motion of Beth Israel Hospital and Beth Israel 

Corporation is DENIED with respect to Count I and ALLOWED with respect to Count 
11. Defendant Dr. Vernick's motion for summary judgment is ALLOWED. Counts III 
and IV are DISMISSED without prejudice. 

Because there is no longer any just reason to retain him as a party in this 
case, Fed. R. Civ. P. 54@), judgment is entered in favor of defendant Dr. 
Miller. This dismissal is without [**21] prejudice to the plaintiff's 
state-law claims. 

ORDER OF JUDGMENT AND DISMISSAL 
In accordance with this Court's Memorandum and Order dated February 5, 1991, 

allowing in part the defendants' motion for summary judgment, it is hereby 
ORDERED: 

Summary judgment for defendants Beth Israel Hospital and Beth Israel 
Corporation is denied as to Count One, and allowed as to Count Two. Dr. 
Vernick's motion for summary judgment is allowed. Counts Three and Four of the 
complaint are dismissed without prejudice. Pursuant to Fed. R. Civ. P. 54(b), 
judgment is entered in favor of Dr. Miller without prejudice to the plaintiff's 
state law claims. 
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NOTTINGHAM, Judge 

Plaintiff Jacob Mass is a black man who is physically handicapped with 
insulin-dependent diabetes mellitus. Plaintiff worked for Defendant Martin 
Marietta Corporation at its Waterton Plant in Colorado from February 1987 until 
he was discharged in June 1989. Plaintiff alleges that he was racially harassed 
at work. After he reported the racial harassment, he says, defendant retaliated 
by placing him on an unfair performance improvement plan and eventually 
discharging him on the pretext that his performance was subpar. Plaintiff also 
claims that he was refused overtime work and discharged because of [*I5331 
his race and handicap. His complaint asserts four claims for relief: (1) a title 
VII claim for racial [**2] discrimination, racial harassment, and 
retaliation; (2) a claim under 42 U.S.C.A. @ 1981 (West 1981) for discriminatory 
discharge; (3) a Rehabilitation Act claim alleging discrimination on account of 
his handicap; and (4) a state law claim for outrageous conduct. Jurisdiction is 
based on 28 U.S.C.A. @@ 1331, 1343, 1367 (West Supp. 1992) (federal question, 
civil rights, supplemental jurisdiction). 



The matter is now before the court on four separate motions filed by 
defendant. These motions raise the following issues: (1) whether the Civil 
Rights Act of 1991 should be applied retroactively to a complaint first filed 
prior to the Act and thereafter amended to assert rights and remedies available 
under the Act; (2) whether plaintiff is entitled to a jury and punitive damages 
as part of his title VII claim; (3) whether plaintiff is entitled to maintain a 
section 1981 claim for discriminatory discharge; (4) whether plaintiff's 
retaliation claim is reasonably related to the allegations of racial 
discrimination and harassment contained in the administrative charges he filed 
with the Colorado Civil Rights Commission [hereinafter "CCRC"]; [**3] (5) 
whether plaintiff has met his burden of producing evidence that defendant 
receives federal financial assistance -- an essential element of plaintiff's 
Rehabilitation Act claim; and (6) whether a reasonable jury could conclude 

that defendant's conduct was outrageous. I conclude as follows: (1) the Civil 
Rights Act of 1991 does not apply retroactively; (2) plaintiff is not entitled 
to a jury or punitive damages as part of his title VII claim; (3) section 1981 
does not permit a claim for discriminatory discharge; (4) plaintiff's 
retaliation claim is not reasonably related to plaintiff's discrimination and 
harassment claims; (5) plaintiff has failed to produce evidence from which a 
reasonable jury could conclude that defendant receives federal financial 
assistance; and (6) there is a genuine issue of material fact as to whether 
defendant's conduct was outrageous. 

FACTS 

In February 1987, plaintiff was employed as a radiographic inspector at 
defendant's Waterton Plant in Colorado, which manufactures space vehicles and is 
part of defendant's Astronautics Group. In late fall 1988, plaintiff took time 
off from work to receive medical care related to [**4] his diabetes. On 
January 16, 1989, plaintiff was cleared by his doctor to work overtime. 
Plaintiff alleges that, between January and June 1989, he was refused overtime 
work because of his handicap and race. 

Between September 1988 and March 1989, according to plaintiff, he was 
subjected to racial harassment. Plaintiff claims that defendant's employees made 
several racial remarks, including calling him a "dumb fucking nigger. " Plaintiff 
maintains that several racially derogatory jokes were photocopied and left on 
his desk. Plaintiff alleges that, despite his complaints about the racial 
comments and jokes, defendant took no action. Defendant responds by asserting 
that it investigated the incidents of racial harassment and found plaintiff's 
complaints to be unfounded. 

In early 1989, defendant evaluated plaintiff's performance and gave him a 
marginal rating. Plaintiff claims this was done in retaliation for his 
complaints about racial harassment and because he is black. Defendant responds 
that plaintiff received a low rating because of his poor work performance, 



excessive absenteeism, and excessive phone use. Plaintiff was placed on a 
performance improvement plan (PIP) for 90 days for [**5] the purpose of 
giving him an opportunity to improve his rating. Plaintiff claims that the PIP 
was discriminatory and unreasonably harsh. According to defendant, plaintiff's 
work did not improve under the PIP and plaintiff was told in June that he had 
one week to improve his work substantially. Because plaintiff's work did not 
improve, defendant terminated plaintiff's employment effective June 23, 1989. 

Plaintiff thereafter filed a charge with the CCRC, which investigated the 
matter and forwarded its findings to the Equal [*I5341 Employment 
Opportunity Commission [hereinafter "EEOC"]. In July 1990, the EEOC notified 
plaintiff of his right to sue. Plaintiff filed his complaint in this case on 
October 5, 1990. On January 20, 1992, with leave of court, plaintiff filed an 
amended complaint, alleging the same four claims, but asserting entitlement to 
the newly-enacted rights and remedies available under the Civil Rights Act of 
1991. 

ANALYSIS 

I. RETROACTIVITY OF THE CIVIL RIGHTS ACT OF 1991 

Defendant moves to dismiss plaintiff's amended complaint "insofar as it 
relies on the application of the Civil Rights Act of 1991." Defendant's Motion 
to Dismiss Amended Complaint (filed [**6] Feb. 10, 1992). In response, 
plaintiff urges that the Civil Rights Act of 1991 should be applied 
retroactively to his claims. All of the allegedly discriminatory conduct 
described in both the complaint and the amended complaint occurred before 
November 21, 1991, the date on which President Bush signed the Civil Rights Act 
of 1991, Pub. L. No. 102-166, 105 Stat. 1071 (1991) [hereinafter "the Act"]. 

The Act makes several important changes to section 1981 and title VII. 
Section 101@) of the Act expands the scope of section 1981 to include 
essentially all forms of racial discrimination in the making, performance, 
enforcement, and termination of contracts, overturning the limitations 
judicially imposed on section 1981 by Patterson v. McLean Credit Union, 491 U.S. 
164, 109 S. Ct. 2363, 105 L. Ed. 2d 132 (1989). The Act also expands liabilities 
and remedies available under title VII. Under the law existing before passage of 
the Act, title VII authorized only equitable remedies, including backpay and 
reinstatement. Jackson Pool Mortgage Co., 868 F.2d 1178, 1181 n.4 (10th Cir. 
1989); [**7] 42 U.S.C.A. @ 2000e-5(g) (West 1981). A plaintiff was not 
entitled to demand a jury trial under title VII, Snider v. Circle K Corp., 923 
F.2d 1404, 1407 (10th Cir. 1991), or to recover compensatory or punitive 
damages, Skinner v. Total Petroleum, Inc., 859 F.2d 1439, 1443 (10th Cir. 1988). 
Before the Act was signed, neither section 1981 nor title VII permitted an award 
of expert witness fees to the prevailing party. West Virginia Univ. Hosps., Inc. 
v. Casey, 113 L. Ed. 2d 68, 111 S. Ct. 1138, 1139 (1991). Now, under section 102 



of the Act, a plaintiff can request a jury trial and, within certain specified 
limitations, recover compensatory and punitive damages from an employer. Section 
113 allows an award of expert witness fees in both title VII and section 1981 
actions. Plaintiff's amended complaint seeks to take advantage of all these 
changes. 

In determining whether the Act applies retroactively, I must look initially 
to congressional intent. DeVargas v. Mason & Hanger-Silas Mason Co., 911 F.2d 
1377, 1392 (10th Cir. 1990), cert. denied, 112 L. Ed. 2d 860, 111 S. Ct. 799 
(1991). [**8] Congressional intent is determined primarily from the "plain" 
language of the Act and, secondarily, from the Act's legislative history. See 
id. at 1385-88. I will first consider the language of the Act. 

A. Language of the 1991 Act 

Section 402 is the Act's general provision defining its "effective date." 
Section 402(a) states: "Except as otherwise specifically provided, this Act and 
the amendments made by this Act shall take effect upon enactment." Section 
402(a) itself is of no real assistance in divining congressional intent because 
it does not indicate whether the Act, once it takes effect, should have an 
effect on pending cases which involve strictly pre-Act conduct. McLaughlin v. 
New York, 784 F. Supp. 961, 968 (S.D.N.Y. 1992). It likewise does not say 
whether the "effect" of the Act is to be an effect on subsequent cases or an 
effect on subsequent conduct. Section 402(a) is ambiguous by omission. 

Other provisions of the Act shed little light on the issues left unresolved 
by section 402(a). Section 402(b) exempts from the Act certain disparate impact 
cases and was intended to prevent application of [**9] the Act to specific 
litigation involving the Wards Cove Packing Company. One other [*I5351 
section of the Act specifies when that section is to have effect. Section 109(c) 
(dealing with employment in a foreign country) expressly indicates that the 
amendments made by section 109 "shall not apply with respect to conduct 
occurring before" the Act's effective date. 

One might argue that, because sections 402(b) and 109(c) were expressly made 
prospective, the negative implication of these two sections is that the 
remaining sections of the Act should be applied retroactively. E.g., Davis v. 
City & County of San Francisco, 1992 WL 251513 at "13 (9th Cir. Oct. 6, 1992). 
Relying on the canon of statutory construction according to which a statute is 
construed so as to avoid rendering one part inoperative or redundant, the Davis 
court noted that sections 402(a) and 109(b) would be redundant if other sections 
of the Act were generally held to be prospective in operation. Consequently, the 
court decided that other sections of the Act should apply to all "prior conduct 
not barred by the applicable statutes of limitations. " Id. at "14. 



While this argument has some allure, I decline to adopt [**lo] it for two 
reasons. First, it relies exclusively upon a single technique for discerning 
congressional intent -- a rule of statutory construction -- and ignores 
considerable evidence that Congress recognized the potential redundancy of 
sections 402(b) and 109(c) and yet deliberately chose to muddle remaining 
retroactivity issues, leaving its clouded handiwork to the courts for 
resolution. Various legislators disagreed, for example, about what implication, 
if any, could be drawn from section 402(b). Compare 137 Cong. Rec. S15,966 
(daily ed. Nov. 5, 1991) (statement of Sen. Durenberger) ("Some may attempt to 
argue at a later date that [section 402(b)] creates an inference that the bill, 
in general, is retroactive. . . . That is the wrong conclusion to draw. . . . ") 
and id. at S15,953 (technical correction submitted by Sen. Dole) ("Absolutely no 
inference is intended or should be drawn from the language of this amendment to 
section 402 that the provisions of the Act or the amendments it makes may 
otherwise apply retroactively to conduct occurring before the date of enactment 
of this Act.") with id. at S15,963 (statement of Sen. Kennedy) ("adoption of 
[section 402(b)] makes it more [**I 11 likely that the restorations in the act 
will apply to all cases except the Wards Cove case itself"). In light of these 
disparate statements, I doubt that the existence of sections 109(c) and 402(b) 
demonstrates the intent of Congress that the Act's other provisions should apply 
retroactively. I find it more plausible to believe that, while Congress was able 
to muster agreement concerning the specific "prospective only" provisions 
reflected in sections 402(b) and 109(c), it was simply unable to agree on the 
application of other parts of the Act. Fray v. Omaha World Herald Co., 960 F.2d 
1370, 1377 (8th Cir. 1992); West v. Pelican Management Servs. Corp., 782 F. 
Supp. 1132, 1136 (M.D. La. 1992) (specific prospective sections 109[c] and 
402[b] do not compel conclusion that remaining provisions should be applied 
retroactively; Congress was just "securing 'additional assurances' against 
retroactive effect"). 

There is a second argument cautioning against the conclusion that sections 
402(b) and 109(c), by negative implication, demonstrate the retroactivity of the 
Act's other provisions. When Congress is really able to muster a [**I21 
majority view concerning retroactivity, it does not leave the matter to 
negative implication. Congress certainly knows how to express its intent that a 
statute be applied retroactively. See, e.g., The Black Lung Benefits Act, 30 
U. S. C. A. @ 945(a)(1) and (c) (West 1986) (applies to claims "pending on" or 
"denied on or before" the effective date of the act); The Federal Home Loan Act, 
12 U.S.C.A. @ 1439a (West Supp. 1992) (funds deposited pursuant to the statute 
shall be available "retroactively as well as prospectively. . . . "), cited in 
Smith v. Petra Cablevision Corp., 793 F. Supp. 417, 422 (E.D.N.Y. 1992). Just a 
year earlier, section 15(a)(4) of the proposed Civil Rights Act of 1990 
unambiguously provided that the section permitting jury trials, compensatory and 
punitive damages "shall apply to all proceedings pending on or commenced after 
the date of the enactment of this Act." Id. [*I5361 at 422. The 1991 Act 
contains none of this clear direction. Examining the language of the Act does 



not resolve the question of whether it should be applied retroactively. I must 
therefore [**I31 examine the Act's legislative history. 

B. Legislative History of the Act 

A review of the legislative history reveals that "Congress was anything but 
clear on whether the Act would apply to pending cases." Hansel v. Public Serv. 
Co. of Colo., 778 F. Supp. 1126, 1136 @. Colo. 1991). Supporters and sponsors 
of the Act strongly disagreed on the issue of retroactivity, although they were 
in final agreement that the Act should not be applied retroactively to foreign 
employment (section 109(c]) or to the extended litigation in Wards Cove Packing 
Co. v. Atonio, 490 U.S. 642, 109 S. Ct. 2115, 104 L. Ed. 2d 733 (1989) (section 
402@]). See Legislative History, 137 Cong.Rec. S15950-15968 (Nov. 5, 1991). See 
also Hansel, 778 F. Supp. at 1136-37; Petra Cablevision, 793 F. Supp. at 422-25 
(thoroughly discussing the Act's legislative history). 

In 1990, President Bush vetoed a precursor of the Act, the Civil Rights Act 
of 1990, in part because of the 1990 act's specific retroactivity provision. 
Petra Cablevision, 793 F. Supp. at 422. [**I41 Congress was unable to 
override the veto. The next year's attempt to draft an acceptable version of the 
Act contained a provision specifying prospective only application. This 
provision was deleted by the House. Id. at 422 n.8, citing 137 Cong. Rec. 
H3834-02, @ 14 (daily ed. June 4,1991). From this legislative history, "one 
could conclude that the [Act] was left purposefully vague in an attempt to 
secure passage. " Joyner v. Monier Roof Tile, Inc., 784 F. Supp. 872, 877 (S.D. 
Fla. 1992). 

It is, however, not necessary to merely suppose this fact. Congress could not 
marshal a majority on either view on the application of the Act. To garner 
sufficient votes for passage, Congress simply decided not to decide. legislators 
admittedly abandoned to the courts the onerous job of determining how the Act 
should be applied. Senator Kennedy declared, "It will be up to the courts to 
determine the extent to which the bill will apply to cases and claims that are 
pending on the date of enactment. " 137 Cong. Rec. S15,485 (daily ed. Oct. 30, 
1991). Senator Danforth and others made similar announcements. See id. at 
S 15,483. Instead of determining [**I51 the proper application of the Act, 
legislators debated and disagreed on how case law would affect the subsequent 
application of an act deliberately left vague. Petra Cablevision, 793 F. Supp. 
at 424. See Fray, 960 F.2d at 1380 ("Congress deliberately left the Act 
retroactivity-neutral, reserving the issue for the courts to decide. ") (Heaney, 
J., dissenting); McLaughlin, 784 F. Supp. at 969 ("Congress was purposefully 
ambiguous" on retroactivity). There is thus no congressional "intent" on 
retroactivity that can be discovered either through analysis of the Act's 
language or its legislative history. I therefore turn to the case law concerning 
statutory retroactivity. See DeVargas, 91 1 F.2d at 1388. 



C. Judicial Presumptions Concerning Retroactivity 

The case law concerning retroactivity reflects a tension between two 
decisions of the Supreme Court, Bradley v. School of Richmond, 416 U.S. 696, 94 
S. Ct. 2006, 40 L. Ed. 2d 476 (1974), and Bowen v. Georgetown Univ. Hosp., 488 
U.S. 204, 109 S. Ct. 468, 102 L. Ed. 2d 493 (1988). [**I61 Bradley stands for 
the rule that, absent congressional intent to the contrary, a new statute is to 
be applied retroactively, unless "manifest injustice" wilt result. Bradley, 416 
U.S. at 71 1, 94 S. Ct. at 2016. In apparent conflict is Bowen, which is 
supported by a long line of cases for its holding that "retroactivity is not 
favored in the law . . . . [New statutes] will not be construed to have 
retroactive effect unless their language requires this result. " Bowen, 488 U. S. 
at 208, 109 S. Ct. at 471. 

Not surprisingly, this conflict has split the circuits. Kaiser Aluminum & 
Chem. Corp. v. Bonjorno, 494 U.S. 827, 110 S. Ct. 1570, 108 L. Ed. 2d 842 (1990) 
(Scalia, J., concurring). The majority of the [*I5371 Supreme Court declined 
to reconcile this conflict in Kaiser Aluminum. The Bradley-Bowen conflict has 
been identified and endlessly analyzed by nearly all courts which have struggled 
to resolve issues concerning the Act's retroactivity. I need not rehash the 
debate here. The Tenth Circuit has determined that Bowen is the better rule. 
DeVargas, 91 1 F.2d at 1390. [**I71 Accordingly, I apply the presumption that 
an act of Congress has no retroactive effect "unless a contrary intent appears." 
DeVargas, 91 1 F.2d at 1392, citing Kaiser Aluminum, 110 S. Ct. at 1588 (Scalia, 
J., concurring); Bowen, 488 U.S. at 209, 109 S. Ct. at 471. Having found no 
clear congressional intent that the Act applies retroactively, I presume, under 
DeVargas, that the Act is to be applied only prospectively. 

D. Meaning of the Term "Retoractive" 

To say that the Act applies only prospectively does not fully answer the 
questions presented by this case, because it is not entirely clear what the 
words "retroactive" and "prospective" mean. Does the Act apply (1) to pending 
cases filed before the effective date of the Act which are based entirely on 
conduct that occurred before the effective date? (2) To pending cases filed 
before the effective date which are based entirely on conduct that occurred 
before the effective date, where plaintiff seeks to file an amended complaint 
after the effective date? (3) To cases filed after the effective date of the Act 
which are [**I81 based entirely on conduct that occurred before the effective 
date? (4) To cases filed after the effective date of the Act which are based on 
a course of conduct that straddles the effective date? If one looks to the time 
of the conduct to determine whether the Act is to be applied retroactively, then 
application of the Act in each of these four situations would involve some 
degree of retroactivity. If one looks solely to the date on which the action was 
filed, then only the first and second situations involve retroactive application 
of the Act. 



Because application of the Act in the first situation would entail 
retroactivity under either the "time of conduct" analysis or the "time of 
filing" analysis, I have followed other decisions in this district and 
concluded that the DeVargas presumption prohibits application of the Act in this 
situation. Gray v. City & County of Denver, Civil Action No. 91-N-1479, Order 
and Memorandum of Decision (D. Colo. Mar. 24, 1992). Accord, e.g., Hansel v. 
Public Serv. Co. of Colo., 778 F. Supp. 1126 (D. Colo. 1991) (Babcock, J.); 
Golightly-Howell v. Oil, Chemical and Atomic Workers Int'l Union, 788 F. Supp. 
1158 (D. Colo. 1992) [**I91 (Carrigan, J.); Guillory-Wuerz v. Brady, 785 F. 
Supp. 889 (D. Colo. 1992) (Arraj, J.). A number of circuit courts have come to 
the same conclusion. Fray v. Omaha World Herald Co., 960 F.2d 1370 (8th Cir. 
1992); Mozee v. American Commercial Marine Serv. Co., 963 F.2d 929 (7th Cir. 
1992); Vogel v. City of Cincinnati, 959 F.2d 594 (6th Cir. 1992); Johnson v. 
Uncle Ben's, Inc., 965 F.2d 1363 (5th Cir. 1992). Contra, Davis v. City & County 
of San Francisco, 1992 WL 251513 at "13. 

Several judges in this district have also addressed the second situation -- 
where plaintiff, having filed the original complaint before the Act's effective 
date, seeks to file an amended complaint asserting rights made available by the 
Act. In each of these decisions, the court denied plaintiff's request to file an 
amended complaint to assert new claims under the Act. See Burchfield v. 
Derwinski, 782 F. Supp. 532 (D. Colo. 1992) (Finesilver, C.J.); Vickerman v. 
International Business Machines Corp., Civil Action No. [**20] 9 1-2-225, 
Order (D. Colo. Oct. 22, 1992) (Weinshienk, J.); Vaughan v. US WEST 
Communications, Inc., Civil Action No. 90-S-2238, Order (D. Colo. Feb. 5, 1992) 
(Sparr, J.); Fief v. Zellerbach Paper Co., Civil Action No. 90-M-1799, 
Memorandum Opinion and Order (D. Colo. Jan. 31, 1992) (Matsch, J.). Reasoning 
that both the conduct and the filing of the original complaint occurred before 
the effective date, these decisions make no distinction between the first and 
second situations. 

This near-uniformity dissipates when courts confront the question of whether 
to apply the Act in the third situation -- where [*I5381 the conduct occurs 
before the effective date of the Act but filing occurs after. A paradigmatic 
case is Judge Babcock's decision in Great American Tool & Mfg. Co. v. Adolph 
Coors Co., Inc., 780 F. Supp. 1354 (D. Colo. 1992). Having held in Hansel, 778 
F. Supp. at 1136-37, that the Act would not be applied to a case pending on the 
effective date, Judge Babcock held in Great American Tool that the Act would be 
applied to a case filed four days after the effective date. Great American Tool, 
780 F. Supp. at 1355. [**21] Hansel and DeVargas were both distinguished on 
the ground that each decision "addressed only whether a new statute would apply 
to a pending action." Id. Accord, Herrera v. Humana of Aurora, Inc., Civil 
Action No. 92-S-14, Order (D. Colo. June 11, 1992) (Sparr, J.) (retroactive 
application of the Act allowed where conduct occurred pre-enactment but filing 
occurred after effective date). 



Using a "time of conduct" analysis, Judge Matsch reached the contrary 
conclusion in Moore v. Hughes Aircraft Co., Inc., Civil Action No. 92-M-1264, 
Memorandum Opinion and Order (Aug. 5, 1992). Accord, Scherzer v. Midwest 
Cellular Tel. Co., 1992 WL 214972 (D. Kan. Aug. 10, 1992); Crumley v. Delaware 
State College, 1992 WL 142243 (D. Del. June 11, 1992). In holding that the Act 
should not be "applied retroactively to conduct occurring before its enactment," 
Judge Matsch relied on the appellate decisions in Vogel, Fray, and Uncle Ben's. 
He also observed that this result is consistent with the position of the EEOC, 
the administrative agency charged with administering the statute. But see Davis 
v. City & County of San Francisco, 1992 WL 251513 at "18 (outlining Ninth 
[**22] Circuit's reasons for not deferring to the EEOC). 

A review of the authorities suggests that the "time of conduct" analysis, not 
the "time of filing" analysis, is consistent with the philosophy behind the rule 
that statutes are to be treated as prospective in operation. That philosophy is 
not always clearly-stated. Justice Scalia has suggested that the rule reflects a 
"realistic assessment of legislative intent" when the legislature has been 
silent and that it has "timeless and universal human appeal." Kaiser Aluminum, 
110 S. Ct. at 1586 (Scalia, J., concurring) (citing extensively to Greek, Roman, 
English, and American authorities). This means, I assume, that the rule is 
rooted in a basic notion concerning fairness and justice: there is something 
unjust about enacting a new rule of law and then applying that rule to punish 
(or, civilly, impose liability for) past conduct which was legal before the law 
was passed. See id. at 1587; Mozee, 963 F.2d at 935-36. A crucial aspect of this 
notion is that a person who engages in such conduct is also entitled to know the 
scope of punishment or liability [**23] which the law imposes upon this 
conduct. Before a person is subject to punishment or liability, he should have a 
reasonable chance to consider what the law requires (if he cares to inform 
himself) and to know the extent of punishment or liability imposed for this 
conduct. In criminal cases this notion of justice is embodied in the Ex Post 
Facto Clause; in civil cases it is reflected in the less sacrosanct presumption 
against retroactivity. 

If this is a reasonably accurate distillation of the philosophy supporting 
the rule that statutes should operate prospectively only, then the "time of 
conduct" analysis is the one which furthers that philosophy. The first, second, 
and third situations described at the beginning of this discussion -- where all 
of the conduct at issue occurs before the effective date of the Act -- call for 
application of the rule. Although I need not decide the question in this case, 
the fourth situation -- where a course of conduct spans the effective date -- 
may also call for application of the rule, since such a result gives the parties 
the chance to conform their conduct to the Act and avoids the administrative 
nightmare of trying the same case under two sets [**24] of laws. All of this 
should be true whether the suit is filed before or after the effective date (or 
whether, as here, plaintiff seeks to amend a complaint in a pending lawsuit). 
Application of the Act should not depend on "the fortuitous or strategic moment 



when suit is filed in federal court." Crumley, 1992 WL 142243 at *11. The time 
[*I5391 of filing, or the time of amendment to a previous filing, should be 
irrelevant. 

E. The Distinction Between Substantive and Procedural Provisions 

I cannot conclude my analysis of the retroactivity question without 
discussing another rule of statutory analysis mentioned in DeVargas and relied 
on by some courts when dealing with the Act's retroactivity. In deciding that 
Bowen's presumption against retroactivity, rather than Bradley's contrary 
presumption, should apply in the Tenth Circuit, the DeVargas court drew support 
from another "venerable rule of statutory interpretation, i.e., that statutes 
affecting substantive rights and liabilities are presumed to have only 
prospective effect. " DeVargas, 91 1 F.2d at 1393, quoting Bennett v. New Jersey, 
470 U.S. 632, 639, 105 S. Ct. 1555, 1560, 84 L. Ed. 2d 572 (1985) [**25] 
[hereinafter the " substantive-prospective" rule]. Relying on the 
substantive-prospective rule, Judge Babcock has held that the provisions of the 
Act which resurrect section 1981 claims buried by Patterson and which permit 
compensatory and punitive damages are "substantive" provisions which do not 
apply to a case where the conduct at issue occurred before the Act's effective 
date. Smith v. Colorado Interstate Gas Co., 794 F. Supp. 1035, 1038-39 (D. Colo. 
1992). Judge Babcock concludes, however, that the section of the Act authorizing 
an award of expert fees is procedural and can thus be applied retroactively to 
such conduct. Id. at 1039. 

I decline to plunge into the quicksand of a substantive-prospective analysis 
for several reasons. First and foremost, such an analysis will undoubtedly 
produce prolonged disputation, confusion, and uncertainty as the lower federal 
courts undertake a section-by-section analysis of the Act to determine whether a 
particular provision is "substantive" or "procedural." To confirm this 
expectation, one need only look at the provisions that Judge Babcock reviewed in 
Colorado Interstate Gas. [**26] Some courts have agreed with his conclusion 
that the section authorizing compensatory and punitive damages is substantive. 
See Scherzer v. Midwest Cellular Tel. Co., 1992 WL 214972 at *10 ("section 102 
of the Act, by exposing a defendant to compensatory and punitive damages, 
substantially impacts the rights of a defendant as they existed prior to 
enactment of the Act"); Crumley, 1992 WL 142243 at *lo. Other courts, for 
reasons which seem equally plausible, have concluded that the section permitting 
compensatory and punitive damages is procedural: it expands the remedies 
available, but it does not change the basic definition or nature of the 
proscribed conduct. See Jaekl v. Equifax Mktg. Decisions Sys., Inc., 1992 WL 
143725 at *3-4 (E.D. Va. June 26, 1992). A similar division is also developing 
concerning the section of the Act authorizing jury trials. Compare id. 
(permitting a jury trial) and and King v. Shelby Medical Ctr., 779 F. Supp. 157 
(N.D. Ala. 1991) ("trial by jury or trial by court is purely and simply a 
'procedural' question") with Van Meter v. Barr, 778 F. Supp. 83, 84 (D.D.C. 



199 1) ("A right [**27] to seek compensatory damages in a jury trial against 
the United States is a major substantive provision ") . 

A second reason for avoiding the substancelprocedure quagmire is that the 
philosophy behind the presumption in favor of prospective operation of a statute 
quickly fades from sight as courts advance equally-plausible reasons for their 
characterization of a particular provision as "substantive" or "procedural. " 
Assuming that philosophy to be a sound one, then it is best served by applying 
the Bowen presumption without any substancelprocedure gloss. True, the 
underlying legality of the conduct has not changed: intentional discrimination 
was illegal both before and after passage of the Act. See Jaekel, 1992 WL 143725 
at *3 (pointing out that the Act, while expanding remedies, did not illegalize 
conduct which was previously legal). That, however, does not end the analysis. 
An analogy may be made to criminal law, where the same philosophy is reflected 
in the Ex Post Facto Clause: the law may impose a legal norm by illegalizing the 
possession of drugs. Changing the penalty for simple possession to mandatory 
life imprisonment would not change that underlying legal [*I5401 norm, but 
[**28] there is no doubt that applying the new penalty to conduct occurring 
before the change would violate the Ex Post Facto Clause. The point, for both 
civil and criminal cases, is that a person may properly evaluate his conduct 
according to consequences which the law imposes on that conduct. If the law 
changes those consequences, by way of imposing compensatory damages, punitive 
damages, or increased litigation costs (expert witness fees, for example), a 
person ought to have the chance to re-evaluate and change his conduct before the 
consequences are visited upon him. The changes found in the Act, taken together, 
enlarge liability for violating the Act. Applying the Act prospectively and 
denying plaintiff's request for compensatory damages, punitive damages, and 
expert witness fees avoids a result which is contrary to the basic notion of 
fairness and justice underlying the rule that legislation should be presumed to 
operate prospectively. 

By applying the Act prospectively to exclude plaintiff's request for 
compensatory and punitive damages, I necessarily limit plaintiff's recovery to 
the type of equitable relief which was available before the Act. As a 
consequence, plaintiff is not entitled [**29] to a jury trial. See Crumley, 
1992 WL 142243 at "10 (plaintiff not entitled to jury because striking the 
compensatory and punitive damages claim left plaintiff with only equitable 
remedies); Scherzer, 1992 WL 214972 at *9 (same). I therefore deny plaintiff's 
request for a jury trial under the Act. 

Finally, while I agree with Judge Babcock that the Tenth Circuit's footnoted 
discussion in Arnold v. Maynard, 942 F.2d 761, 762 n.2 (10th Cir. 1991), 
supports Judge Babcock's retroactive application of a provision found to be 
"procedural, " Smith v. Colorado Interstate Gas Co., 794 F. Supp. at 1038, I do 
not think Arnold, compels that result. In Arnold, the court considered the 
retroactivity of a recent amendment to a venue statute. Although the court 



ultimately decided it did not have to reach the issue, it also noted, in dicta, 
that statutes affecting jurisdiction and procedure apply to pending actions. 
Especially since the discussion was dicta, I do not read Arnold as requiring me 
to engage in a separate substantive-prospective analysis in addition to, or 
after, applying the Bowen presumption. [**30] 

Under the law existing prior to passage of the Civil Rights Act of 1991, 
plaintiff's amended complaint does not state any additional claims for relief. 
Plaintiff is also not entitled to any additional remedies available under the 
Act. Because the claims and remedies asserted in plaintiff's amended complaint 
all assume retroactive application of the Act, I strike plaintiff's amended 
complaint. See Fed. R. Civ. P. 12(f). The litigation will proceed on the 
original complaint, and I will analyze the remaining issues as they relate to 
each of plaintiff's four claims for relief, applying law existing prior to the 
Act. 

11. PLAINTIFF'S TITLE VII CLAIM 

Defendant moves to strike the jury demand for this claim. Plaintiff admits 
that there is no right to a jury trial for claims brought solely under title 
VII. Plaintiff's Response to Defendant's Motion to Strike and for Partial 
Dismissal at 32 (Filed Dec. 27, 1990); Skinner v. Total Petroleum, Inc., 859 
F.2d 1439, 1443 (10th Cir. 1988). Plaintiff argues that when litigation involves 
both title VII and section 1981 claims, a jury is allowed to decide the factual 
issues common to both claims. Since I [**31] later conclude that there is no 
claim under section 1981, I reject this argument. The jury demand is stricken 
from plaintiff's title VII claim. 

Defendant moves to strike punitive damages for this claim. Punitive damages 
are not permitted under title VII. Pearson v. Western Elec. Co., 542 F.2d 1150, 
1152 (10th Cir. 1976); Sanchez v. Philip Morris Inc., 774 F. Supp. 626, 630 
(W.D. Okla. 1991). Plaintiff's arguments are contrary to controlling precedent. 
Plaintiffs claim for punitive damages under title VII is therefore stricken. 

Defendant moves for partial summary judgment on the grounds that plaintiff is 
precluded from arguing retaliation as [*I5411 a basis for his title VII claim. Before bringing 
a judicial claim, plaintiff must exhaust his administrative remedies by filing his claims with the 
EEOC or state agency. 42 U.S.C. A. @ 2000e-5(b) and (c) (West 1981). Although plaintiff fled 
a charge with the state agency (CCRC), defendant claims that plaintiff's charge did not 
contain the claim for retaliation which appears in plaintiff's complaint. See 
Brief in Support of Defendant's Motion for Partial [**32] Summary Judgment, 
ex. D (filed July 9, 1991) (copy of the charge filed with the CCRC [hereinafter 
"the charge"]). Plaintiff's complaint alleges that he complained to his 
supervisor about the racial harassment and that he was placed on a performance 
improvement plan "in retaliation for his making complaints." Complaint PP 20, 
23. In the charge, plaintiff simply complains he was "subjected to racial 



comments which management was aware of but did nothing to Stop." Brief in 
Support of Defendant's Motion for Partial Summary Judgment, ex. D. A retaliation 
claim is based on two facts: that plaintiff reported the illegal conduct and 
that defendant retaliated. Neither fact is even arguably alleged in plaintiff's 
charge. The charge only states claims for racial harassment, discrimination 
because of race, and discrimination because of plaintiff's handicap. 

Of course, plaintiff is entitled to bring his claim for retaliation if it is 
found to be "reasonably related" to the discrimination and harassment claims 
contained in the charge. See Brown v. Hartshorne Pub. School Dist. No. 1, 864 
F.2d 680, 682 (10th Cir. 1988) (quoting Oubichon v. North Am. Rockwell Corp., 
482 F.2d 569, 571 [**33] [9th Cir. 19731). In testing whether a claim is 
reasonably related to the charge, the court looks at the investigation that can 
reasonably be expected to grow out of the underlying charge. Brown, 864 F.2d at 
682. Plaintiff argues that the CCRC investigation did in fact uncover evidence 
of this retaliation. Plaintiff's Response to Defendants Motion for Partial 
Summary Judgment at 9-10 (filed July 30, 1991). I disagree. The notice issued by 
the CCRC after its investigation includes a statement from a witness that 
supervisors "go after anyone who has crossed them or is disliked." Complaint, 
ex. B P 9. His statement, however, does not demonstrate the CCRC's discovery of 
evidence that plaintiff had in fact complained, and therefore, had in fact 
"crossed" management. Although an investigation of charges based on racial 
discrimination and harassment might include an investigation of any claims based 
on retaliation, such an investigation cannot reasonably be expected to include 
an investigation of retaliation claims. 

There is a recognized distinction between claims based on retaliation and 
claims based on discrimination. See Malhotra v. Cotter & Co., 885 F.2d 1305, 
1312 (7th Cir. 1989) [**34] ("retaliation and discrimination are separate 
wrongs"); Steffen v. Meridian Life Ins. Co., 859 F.2d 534, 545 (7th Cir. 1988). 
Courts have held that a retaliation claim is reasonably related to the original 
charge when the retaliatory acts occur after the charge is filed. For example, a 
claim that defendant retaliated after plaintiff filed the EEOC charge would be 
regarded as reasonably related to the charge itself. Brown, 864 F.2d at 682; 
Nealon v. Stone, 958 F.2d 584, 590 (4th Cir. 1992). Such a rule makes sense: 
plaintiff could not have included the retaliation claim in the original charge, 
since the retaliatory acts had not yet occurred. This rationale does not apply 
when the retaliatory acts occurred before the charge was filed. Several courts 
have concluded that a retaliation claim is not reasonably related to a 
discrimination claim when the allegedly-retaliatory acts occurred prior to 
filing the charge. See Steffen, 859 F.2d at 545; Jensen v. Board of County 
Comm'rs, 636 F. Supp. 293, 300 (D. Kan. 1986); Tucker v. Harley Davidson Motor 
Co., 454 F. Supp. 738, 742 (E.D. Wis. 1978). [**35] I agree. I therefore 
conclude that plaintiff's retaliation claim is not reasonably related to the 
claims contained in the charge. Plaintiff has failed to exhaust his 
administrative remedies with respect to his retaliation claim, and defendant is 



entitled to summary [*I5421 judgment on plaintiff's title VII retaliation 
claim. 

111. PLAINTIFF'S SECTION 1981 CLAIM 

Both parties agree that claims for racial harassment or for discrimination 
based on a handicap are not actionable under section 1981. See Plaintiff's 
Response to Defendant's Motion to Strike and for Partial Dismissal at 6-7 (filed 
Dec. 27, 1990). Plaintiff nonetheless contends that discriminatory termination 
is actionable under section 1981. Recent controlling authority is to the 
contrary. In Trujillo v. Grand Junction Regional Ctr., 928 F.2d 973, 976 (10th 
Cir. 1991), the Tenth Circuit held that section 1981 does not permit a claim for 
discriminatory discharge. See also Patrick v. Miller, 953 F.2d 1240, 125 1 (10th 
Cir. 1992). The Trujillo decision is based on the Supreme Court decision in 
Patterson v. McLean Credit Union, 491 U.S. 164, 109 S. Ct. 2363, 105 L. Ed. 2d 
132 (1989), [**36] which is the applicable law prior to the Civil Rights Act 
of 199 1. See Trujillo, 928 F.2d at 975-76. Plaintiff's second claim for relief 
is therefore dismissed. 

IV. PLAINTIFF'S REHABILITATION ACT CLAIM 

Plaintiff's third claim for relief asserts violations of section 504 of the 
Rehabilitation Act of 1973, 29 U.S.C. A. @ 794 (West Supp. 1992). Section 504 

prohibits corporations that receive federal financial assistance from 
discriminating against individuals on the basis of a physical handicap. 
According to defendant, plaintiff has not shown that defendant receives federal 
assistance. 'An entity receives financial assistance when it receives a 
subsidy. " DeVargas, 91 1 F.2d at 1382. If the government intends only to 
compensate defendant for goods and services received, then there is no subsidy, 
even if the compensation exceeds fair market value. Id. 

Plaintiff has produced evidence that defendant received "hundreds of millions 
of dollars" in federal funds pursuant to contracts with various government 
agencies. Plaintiff's Response to Defendant's Supplemental Motion for Partial 
Summary Judgment [**37] at 4, ex. A (filed Nov. 14, 1991) [hereinafter 
Plaintiff's Response]. Plaintiff has also produced evidence that defendant used 
government equipment in manufacturing goods furnished to the government under 
those contracts. Plaintiff's Response, ex B. This evidence, plaintiff argues, 
supports the conclusion that defendant receives federal financial assistance. 
Plaintiff relies on cases involving hospitals that receive Medicare and Medicaid 
payments from the government. Bowen v. American Hosp. Ass'n, 476 U.S. 610, 624 
n.9, 106 S. Ct. 2101, 2111, 90 L. Ed. 2d 584 n.9 (1986) (expressly declining to 
review the Court of Appeals' assumption that receipt of Medicare or Medicaid 
payments constituted federal financial assistance); United States v. Baylor 
Univ. Medical Ctr., 736 F.2d 1039, 1044-49 (5th Cir. 1984), cert. denied, 469 
U.S. 1189, 105 S. Ct. 958, 83 L. Ed. 2d 964 (1985) (concluding that receipt of 



Medicare or Medicaid payments constituted federal financial assistance). These 
cases can be distinguished on their facts. When the government provides Medicare 
or Medicaid payments to a hospital, it receives no goods or services [**38] 
in return. In contrast, the payments made by the government to defendant are 
part of a contract under which the government receives goods and services. I 
conclude that DeVargas, not Bowen or Baylor University Medical Center, supplies 
the applicable rule. I also note that this result is consistent with the 
definition of "federal financial assistance" used in federal regulations. That 
definition specifically excludes procurement contracts. See 14 C. F .R. @ 
1251.102(f) (1992) (NASA regulation); 32 C.F.R. @ 56.3(b) (1991) (Department of 
Defense regulation). 

As the party opposing defendant's motion for summary judgment, plaintiff has 
the burden of producing evidence on all essential elements of his claim. I find 
no authority that either payment pursuant to a contract or use of 
government-owned property (or both together) constitute "federal financial 
assistance." I find this evidence wholly insufficient to support the conclusion 
that the government intended to subsidize defendant. No reasonable jury could 
conclude that defendant receives financial assistance. See Anderson v. Liberty 
[*I5431 Lobby, Inc., 477 U.S. 242, 252, 106 S. Ct. 2505, 2512, 91 L. Ed. 2d 
202 (1986). [**39] I therefore grant defendant's motion for summary judgment 
on plaintiffs Rehabilitation Act claim. Defendant's motion to dismiss this 
claim is denied as moot. 

V. PLAINTIFF'S INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS CLAIM 

In its motion to dismiss, defendant argues that this claim is preempted by 
the Colorado Workers' Compensation Act. If plaintiff is eligible for 
compensation under the Workers' Compensation Act, then he cannot maintain a 
private tort action for the same injury. In re Question Submitted by United 
States Court of Appeals for the Tenth Circuit, 759 P.2d 17, 21 (Colo. 1988). The 
act provides compensation for injuries "arising out of and "in the course of 
employment. " Colo. Rev. Stat. @ 8-41-301 (1990 Supp.) (formerly the Workmen's 
Compensation Act, Colo. Rev. Stat. @ 8-52-102 [I986 Repl. Vol.]); In re 
Question, 759 P.2d at 19-24. Neither parry disputes that the injury occurred in 
the course of employment. 

The issue is whether plaintiff has alleged facts showing that the injury did 
not "arise out of plaintiff's employment. "An injury arises out of employment if 
it would not have occurred but for [**40] the fact that the conditions and 
obligations of the employment placed claimant in the position where he was 
injured. " In re Question, 759 P.2d at 20 (quoting 1 Larson, Workmen's 
Compensation Law @ 6.50, at 3-6 [I9851 [emphasis in original]). An injury arises 
out of employment if a "neutral force" causes the injury. Younger v. Denver, 810 
P.2d 647, 649 (Colo. 1991) (en banc); In re Question, 759 P.2d at 20. A neutral 
force is one that is not specifically targeted at the plaintiff and not 



"distinctly associated with the employment." Younger, 810 P.2d at 649. See 
Stamper v. Hiteshew, 797 P.2d 784, 786 (Colo. Ct. App. 1990), cert. denied, 1990 
Colo. LEXIS 635 (Colo. 1990). 

Whether an injury arises out of employment depends on the facts and 
circumstances of each case. In re Question, 759 P.2d at 20. Colorado courts have 
refused to dismiss tort claims where plaintiff has alleged that defendant's acts 
were specifically targeted at plaintiff. Stamper v. Hiteshew, 797 P.2d at 785-86 
[**41] (evidence of sexual harassment directed specifically at plaintiff was 
sufficient to show that injury did not arise out of employment); Pate1 v. 
Thomas, 793 P.2d 632, 636-37 (Colo. Ct. App. 1990) (trial court erred in 
dismissing claim where plaintiff alleged sexual harassment directed at 
plaintiff); cf. In re Question, 759 P.2d at 25-26 (evidence that a sexual 
attack was not specifically directed at plaintiff established that injury did 
"arise out of' employment). In reviewing the sufficiency of a claim, the 
complaint must be liberally construed, Scheuer v. Rhodes, 416 U.S. 232, 236, 94 
S. Ct. 1683, 1686, 40 L. Ed. 2d 90 (1974), and allegations assumed to be true. 
Neitzke v. Williams, 490 U.S. 319, 326-27, 109 S. Ct. 1827, 1832, 104 L. Ed. 2d 
338 (1989). Dismissal of a claim is improper unless it appears beyond doubt that 
plaintiff can prove no set of facts in support of his claim for relief. Conley 
v. Gibson, 355 U.S. 41, 45-46, 78 S. Ct. 99, 102, 2 L. Ed. 2d 80 (1957); Morgan 
v. Rawlins, 792 F. 2d 975, 978 (10th Cir. 1986). [**42] Plaintiff alleges 
that he was verbally abused and subjected to numerous racial and ethnic jokes. 
Complaint P 4. Construing the complaint liberally, plaintiff may be able to 
prove that the harassment was directed specifically at him. If plaintiff 
provides this evidence, then plaintiff may be entitled to seek relief outside 
the Workers' Compensation Act. See Stamper, 797 P.2d at 785-86; Patel, 793 P.2d 
at 636-37. Accordingly, I cannot dismiss the claim. 

Defendant also moves for summary judgment on the grounds that defendant's 
conduct is not outrageous as a matter of law. For the purpose of the motion, 
plaintiff agreed to defendant's statement of undisputed material facts. 
Defendant's Brief in Support of Motion for Partial Summary Judgment at 2-4 
(filed July 9, 1991); Plaintiff's Response to Defendants Motion for Partial 
Summary Judgment at 1 (filed July 30, 1991). The facts show that co-workers told 
racial jokes. One co-worker used the term "dumb fucking nigger" at least twice 
in plaintiff's presence. [*I5441 Two racially derogatory written items were 
placed at plaintiffs desk; one derogatory cartoon was circulated among 
[**43] workers. Contrary to defendant's assertion, plaintiff alleges that 
supervisors made racial and derogatory remarks, and has provided some evidence 
of those remarks. Plaintiff's Response to Defendant's Motion for Partial Summary 
Judgment at 2; Complaint P 18. 

The tort of intentional infliction of emotional distress requires "extreme 
and outrageous" conduct. Rugg v. McCarty, 173 Colo. 170, 476 P.2d 753, 756 
(Colo. 1970). To be outrageous, the conduct must "go beyond all possible bounds 



of decency." Id. Since there is no dispute of material fact, defendant is 
entitled to judgment only if no reasonable jury could find the conduct to be 
outrageous. See Fed R. Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 253, 106 S. Ct. 2505, 2512-13, 91 L. Ed. 2d 202 (1986). See also Bauer v. 
Southwest Denver Mental Health Ctr., Inc., 701 P.2d 114, 118 (Colo. Ct. App. 
1985). Although discharge from employment, without more, is not outrageous 
conduct, plaintiff has produced evidence of racial harassment in addition to his 
discharge. See Grandchamp v. United Air Lines, Inc., 854 F.2d 381, 384 (10th 
Cir. 1988), [**44] cert. denied, 489 U.S. 1080, 103 L. Ed. 2d 838, 109 S. Ct. 
1534 (1989). 

Defendant relies on Daemi v. Church's Fried Chicken, Inc., 93 1 F.2d 1379 
(10th Cir. 1991). Because Daemi involves Oklahoma law, it is not binding; nor do 
I find that case persuasive. In Daemi, the Tenth Circuit upheld the district 
court's conclusion that mere insults would not support a claim for intentional 
infliction of emotional distress. However, plaintiff's evidence in this case 
could support a finding that the racial comments were not "mere insults" but 
rather an intentional pattern of harassment. Viewing the evidence in the light 
most favorable to plaintiff, I find that a reasonable jury could find 
defendant's conduct to be outrageous. I therefore deny summary judgment on this 
claim. See Anderson v. Liberty Lobby, Inc., 477 U.S. at 252, 106 S. Ct. at 2512. 

Defendant moves to strike all tort damages if the section 1981 claim and 
intentional infliction of emotional distress claims are dismissed. See 
Defendant's Motion to Strike and for Partial Dismissal P 4 (filed Dec. 27, 
1990). Because I decline to dismiss the intentional [**45] infliction of 
emotional distress claim, I decline to strike all claims for tort damages. It is 
therefore 

ORDERED as follows: 

(1) Defendant's motion to dismiss plaintiff's claims applying the Civil 
Rights Act of 1991 is granted, and plaintiff's amended complaint is hereby 
stricken; 

(2) Defendant's motion to strike plaintiff's demand for a jury and punitive 
damages for plaintiff's title VII claim is granted; 

(3) Defendant's motion for summary judgment on plaintiff's title VII 
retaliation claim is granted; 

(4) Defendant's motion to dismiss plaintiff's section 1981 claim is granted; 

(5) Defendant's motion for summary judgment on plaintiff's Rehabilitation Act 
claim is granted; and 



(6) Defendant's remaining motions are denied. 

Dated this 27 day of October, 1992. 

BY THE COURT: 

EDWARD W. NOTTINGHAM 
United States District Judge 



MARIA Y. JAMES v. MARVIN T. RUNYON, POSTMASTER GENERAL, 
UNITED STATES POSTAL SERVICE 

CIVIL ACTION NO. 92-2262 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF 
PENNSYLVANIA 

1992 U.S. Dist. LEXIS 19131 

December 7, 1992, Decided 
December 9, 1992, Filed; December 10, 1992, Entered 

DISPOSITION: [*I] It is hereby ORDERED that the Motion is GRANTED for the 
reasons outlined in the preceding Memorandum and Judgment is entered in favor of 
the Defendant and against the Plaintiff in no amount. 

COUNSEL: For MARIA Y. JAMES, PLAINTIFF: LANIER E. WILLIAMS, P.O. BOX 28828, 

PHILADELPHIA, PA 19 15 1-0828, USA. 

For ANTHONY M. FRANK, POSTMASTER GENERAL, UNITED STATES POSTAL 
SERVICE, 
DEFENDANT: CHARLES F. KAPPLER, U.S. POSTAL SERVICE, P.O. BOX 8601, FIELD 
COUNSELILABOR LAW, PHILADELPHIA, PA 19 197-0 120, USA. ROBERT L. S AWICKI, 
SPECIAL AUSA, OFF OF FIELD, LEGAL SVCS, POSTAL SERV., 615 CHESTNUT ST. 
P.O. BOX 8601, 15TH ST., PHILA, PA 19197-0170, USA. MAURA A. JOHNSTON, U.S. 
POSTAL SERVICE, OFFICE OF FIELD LEGAL SERVICES, 615 CHESTNUT STREET, 
P.O. BOX 8601, PHILA, PA 19197-0170, USA. CHARLES F. KAPPLER, U.S. POSTAL 
SERVICE, 615 CHESTNUT STREET, P.O. BOX 8601, PHILA, PA 19197-0120, USA. 

JUDGES: JOYNER 

OPINIONBY: J. CURTIS JOYNER 

OPINION: MEMORANDUM AND ORDER 

JOYNER, J. 

By way of the motion now pending before the Court, the Defendant postmaster 
general asks that summary judgment be entered in his favor and against the 
Plaintiff with respect to her complaint which seeks compensatory damages and 
attorney's fees as the result of Plaintiff's allegedly improper termination from 
her postal service employment. For the reasons enumerated below, the motion is 
granted and final judgment in no amount is hereby entered in favor of the 



Defendant. 

According to the allegations contained in the parties' pleadings, this action 
arose on August 7, 1990 when the Defendant gave Maria James notice that her 
employment was being terminated due to her alleged failure to meet the physical 
requirements of her job. nl As of that date, the Plaintiff had been employed by 
the U.S. Postal Service for nearly four years as a mail distribution clerk and 
Multi-Position Letter Sorter Machine operator at its facility at 30th and Market 
[*2] Streets in Philadelphia, Pennsylvania. On April 6, 1990, the Plaintiff 
suffered multiple insect bites to various parts of her body while working at the 
Philadelphia postal facility, which caused her to seek medical attention at 
the Postal Service Facility's medical department. Following an examination by 
the post office medical officer, Ms. James' insect bites were found to be 
occupational in nature and she was referred to V.C. Graves, M.D., a 
dermatologist for further evaluation and treatment. The Plaintiff first saw Dr. 
Graves on April 19, 1990; a skin biopsy was taken and Ms. James was diagnosed as 
suffering from a severe adverse reaction and hypersensitivity to the insect 
bites and Dr. Graves directed her to refrain from working entirely to enable her 
condition to settle down. n2 She was eventually permitted to return to light 
duty work on April 30, 1990 in areas where she would not be exposed to paper and 
dust. 

nl Plaintiff's actual termination date, according to the August 7, 1990 
notice, was thirty days from the date on which she received her removal notice. 

n2 Although Plaintiff did return to work on April 25, 1990 at a manual 
letter case, she quit after some 5 112 hours because her biopsy sutures were 
irritating her and because the case was dirty and hadn't been inspected by a 
safety and health inspector pursuant to her request. 

On June 11, 1990, Ms. James underwent a fitness for duty examination with Dr. 
Evangelista, the postal service medical officer. After reviewing the biopsy 
report and a letter from Dr. Graves, Dr. Evangelista concluded that the 
Plaintiff had a sensitivity to dust and insect bites. Based in large part upon 
the findings of Drs. Graves and Evangelista, the postal service determined that 
Ms. James was not physically able to perform the job for which she had been 
hired and she was therefore issued the Notice of Removal on August 7, 1990. 

The Plaintiff, who was at all times relevent to this case a member of the 
American Postal Workers Union, AFL-CIO and therefore subject to the union's 
collective bargaining agreement with the U.S. Postal Service, then applied for 



disabilitylworker's compensation benefits through the Office of Worker's 
Compensation Programs. The claim was subsequently accepted by the OWCP as an 
occupational disease claim and Ms. James was paid wage loss benefits for the 
period covering July 12, 1990 to May 2, 1992. In addition, Ms. James began 
pursuing her remedies for administrative relief in August, 1990 by filing a 
request for EEO counseling. At the conclusion of counseling [*4] in December, 
1990, she filed a complaint with the Equal Employment Opportunity Commission 
(EEOC) alleging that the Postal Service had discriminated against her by 
terminating her employment on the basis of her physical handicap 
(hypersensitivity to insect bites). The matter was ultimately heard by 
Administrative Law Judge Arthur M. Colby on December 23, 1991 and, on December 
30, 1991, Judge Colby issued his decision finding no evidence of discrimination 
on the basis of physical handicap. n3 On March 26, 1992, the Postal Service 
issued its final decision affirming and adopting Judge Colby's findings and 
determination and notifying the Plaintiff of her right to sue. Plaintiff 
thereafter filed her complaint commencing the instant lawsuit on April 17, 1992 
under the Rehabilitation Act of 1973, 29 U.S.C. @ 701, et. seq. alleging that 
the Defendant discriminated against her on the basis of her physical handicap in 
that instead of accomodating her by taking adequate steps to ensure that she 
could perform her job in a reasonably insect free environment or by 
transferring her to another job which provided her with reasonably limited 
exposure to insects, it terminated [*5] her employment. 

n3 Although Plaintiff's initial EEOC complaint also alleged that she had 
been improperly terminated on the basis of age and reprisal (for a prior, 
unrelated EEO complaint) in addition to physical handicap, Ms. James evidently 
dropped her age and reprisal discrimination claims before the matter was 
presented to the Administrative Law Judge. 

In support of the motion which is now before the Court, the Defendant argues 
that he is entitled to the entry of judgment in his favor as a matter of law 
because the Plaintiff simply cannot make out even a prima facie case of handicap 
discrimination with regard to her removal. 

The principles to be applied in resolving summary judgment motions are firmly 
established in Fed.R.Civ.P. 56(c), which states, in pertinent part, that "the 
judgment sought shall be rendered forthwith if the pleadings, depositions, 
answers to interrogatories and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any material fact and that 
[*6] the moving party is entitled to a judgment as a matter of law . . . " It 
is in this manner that a motion for summary judgment mandates that the courts 
look beyond the bare allegations of the pleadings to determine if they have 



sufficient factual support to warrant their consideration at trial. Liberty 
Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287 (D.C. Cir. 1988), cert. denied, 
488 U.S. 825, 109 S.Ct. 75, 102 L.Ed.2d 51 (1988). See Also: Aries Realty, Inc. 
v. AGS Columbia Associates, 75 1 F. Supp. 444 (S.D. N.Y. 1990). 

Generally spealung , the party seeking summary judgment always bears the 
initial responsibility of informing the court of the basis for its motion and 
identifying those portions of the pleadings, depositions, answers to 
interrogatories and admissions on file, together with the affidavits, if any, 
which it believes demonstrate the absence of a genuine issue of material fact. 
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). 
In considering a motion for summary judgment, [*7] the court must view the 
facts in the light most favorable to the non-moving party and all reasonable 
inferences from the facts must be drawn in favor of that party as well. United 
States v. Kensington Hospital, 760 F.Supp. 1120 (E.D. Pa. 1991); Schillachi v. 
Flying Dutchman Motorcycle Club, 751 F.Supp. 1169 (E.D. Pa. 1990). Summary 
judgment may not be granted, though, if there is a disagreement over what 
inferences can be reasonably drawn from the facts even if the facts are 
undisputed. Nathanson v. Medical College of Pennsylvania, 926 F.2d 1368 (3rd 
Cir. 1991); Santiago v. Temple University, 739 F.Supp. 974 (E.D. Pa. 1990). 

This does not mean, however, that a non-movant may rest upon the allegations 
contained in his or her pleadings in defense of a summary judgment motion. See, 
e.g.: Allen v. Denver Public School Board, 928 F.2d 978 (10th Cir. 1991). To the 
contrary, Fed.R.Civ.P. 56(e) reads: 

"When a motion for summary judgment is made and supported as provided in this 
rule, an adverse party may not rest upon the mere allegations [*8] or denials 
of the adverse party's pleadings, but the adverse party's response, by 
affidavits or as otherwise provided in this rule, must set forth specific facts 
showing that there is a genuine issue for trial. If the adverse party does not 
so respond, summary judgment, if appropriate shall be entered against the 
adverse party. " 

Clearly then, in the face of a properly-supported motion, the non-movant must 
also produce evidence and delineate specific facts demonstrating that there is a 
genuine issue for trial. See: Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 
S.Ct. 2505, 91 L.Ed.2d 202 (1986). 

In this case, the Defendant is accused of violating Section 504 of the 
Rehabilitation Act of 1973, as amended, 29 U. S. C. @ 794. That section 

provides, in relevant part: 

@ 794. Nondiscrimination under federal grants and programs; promulgation of 
rules and regulations 



(a) Promulgation of rules and regulations 

No otherwise qualified individual with handicaps in the United States, as 
defined in section 706(8) of this title, shall, solely by reason of her or his 
handicap, [*9] be excluded from the participation in, be denied the benefits 
of, or be subjected to discrimination under any program or activity receiving 
Federal Financial assistance or under any program or activity conducted by any 
Executive agency or by the United States Postal Service. . . . 

(b) " Program or activity" defined 

For the purpose of this section, the term " program or activity" means all 
of the operations of- 

(l)(A) a department, agency, special purpose district, or other 
instrumentality of a State or of a local government;. . . . 

In light of the fact that the handicap discrimination laws only protect 
"qualified handicapped persons", it is axiomatic that in order to make out a 
case under section 504 of the Rehabilitation Act, 29 U. S .C. @ 794, a plaintiff 
must prove (1) that he or she is a "handicapped individual" under the Act; (2) 
that she is "otherwise qualified" for the position sought; (3) that she was 
excluded from the position sought solely by reason of her handicap, and (4) that 
the program or activity in question receives federal financial assistance or 
is an activity or program conducted by an Executive agency or the U.S. Postal 
Service. [*lo] Strathie v. Department of Transportation, 716 F.2d 227, 230 
(3rd Cir. 1983); Santiago v. Temple University, supra, 739 F.Supp. at 979; Perez 
v. Philadelphia Housing Authority, 677 F. Supp. 357, 359 (E.D. Pa. 1987). The 
threshold question then, is to determine whether the Plaintiff is a handicapped 
individual "as defined by the statute, a question best answered by a 
case-by-case determination. Forrisi v. Bowen, 794 F.2d 931, 933 (4th Cir. 1986); 
Jasany v. United States Postal Service, 755 F.2d 1244, 1248 (6th Cir. 1985). 

A handicapped person, for purposes of the relevant portions of the 
Rehabilitation Act means any one "who has a physical or mental impairment 

which substantially limits one or more of such person's major life activities, 
has a record of such an impairment or is regarded as having such an impairment." 
29 C.F.R. @ 1613.702(a); 29 U.S.C. @ 706(8)(B). "Major life activities" are 
defined in 29 C.F.R. @ 1613.702(c) as "functions, such as caring for one's self, 
performing manual tasks, walking, [* 1 11 seeing, hearing, speaking, 
breathing, learning and working." To have a "record of such an impairment" is to 
have "a history of or been classified (or misclassified) as having a mental or 
physical impairment that substantially limits one or more major life 
activities." 29 C.F.R. @ 1613.702(d). Finally, to be "regarded as having such an 
impairment" means that one "(1) has a physical or mental impairment that does 
not substantially limit major life activities but is treated by an employer as 



constituting such a limitation; (2) has a physical or mental impairment that 
substantially limits major life activities only as a result of the attitude of 
an employer toward such impairment; (3) or has none of the impairments [defined 
in @ 1613.702(b)] but is treated by an employer as having such an impairment. " 
29 C.F.R. @ 1613.702(e). 

Also relevant to the inquiry into whether or not a particular plaintiff is 
handicapped within the meaning of the Act are the number and type of jobs from 
which the impaired individual is disqualified, the geographical area to which 
the individual has reasonable access and the individual's job expectations and 
training. Fomsi v. Bowen, supra, 794 F.2d at 933, [*12] citing Jasany v. 
United States Postal Service, also supra, at 1249. / 

Once the plaintiff establishes a prima facie case of handicap discrimination 
by proving each of the foregoing elements, the burden of producing credible 
evidence shifts to the employer to show that the challenged criteria are job 
related and required by business necessity and that reasonable accomodation is 
not possible. If the plaintiff fails to establish a prima facie case, it is 
unnecessary to address the question of reasonable accomodation. Id., at 
1249-1250; Sisson v. Helms, 751 F.2d 991, 993 (9th Cir. 1985); Daubert v. United 
States Postal Service, 733 F.2d 1367, 1369-1370 (10th Cir. 1984); Pushkin v. 
Regents of University of Colorado, 658 F.2d 1372, 1387 (10th Cir. 1981). 

Finally, if the employer presents credible evidence that the physical 
requirements are job related and that reasonable accomodation is not possible or 

again shifts back to the plaintiff to present persuasive evidence that other 
selection criteria without a similar [*I31 discriminating effect would also 

d 
practicable or would place an undue burden on the employer, the burden of proof 

serve the employer's legitimate interests in efficient and trustworthy 
workmanship and that accomodation may in fact reasonably be made. Sisson v. 
Helms, supra, at 993; Strathie v. Department of Transportation, supra, at 230. 
See Also: Prewitt v. United States Postal Service, 662 F.2d 292 (5th Cir. 1981). 

In viewing the instant action in the context of all of the above-referenced 
principles, we first find that the Plaintiff has not met her obligation to 
produce evidence and specific facts such as would tend to show that there is a 
genuine issue for trial. Although Plaintiff did file a reply to Defendent's 
motion, that reply merely asserted that she was unable to formulate a specific 
response thereto because she had not yet received answers to the Interrogatories 
and a Request for Production of Documents which she had forwarded to Defendant 
on October 16, 1992. Obviously, this Court does not find this to be a sufficient 
response to the pending motion, particularly in light of the fact that a 
scheduling order was entered in this matter on July 15, 1992 directing [*I41 
the completion of all discovery by November 16, 1992. 



The inadequacy of Ms. James' response notwithstanding, in viewing the record 
evidence produced by the Postal Service in the light most favorable to 
Plaintiff, we remain unable to discern the existence of a genuine issue as to 
any material fact concerning Plaintiff's handicapped status and can thus reach 
no other conclusion but that Defendant is entitled to the entry of judgment in 
his favor as a matter of law on this issue. To be sure, the nature of Ms. James' 
purported handicap is a hypersensitive adverse reaction to insect bites, 
specifically paper mites. As a result of these reactions, she has been advised 
to refrain from working in areas containing paper and dust. However, throughout 
the Plaintiff's testimony before the Administrative Law Judge, she never stated 
or indicated that she was at all limited as a result of this condition in caring 
for herself, performing manual tasks, walking, seeing, hearing, speaking, 
breathing, learning or working in any position other than as a mail distribution 
clerk with the post office. There is likewise nothing in the record to suggest 
that the postal service in any way considered or treated [*I51 the Plaintiff 
as having a physical or mental impairment which substantially limited one or 
more of her major life activities. n4 

n4 On the contrary, as the testimony of Una Aytch and Frances Miller, 
Plaintiff's former supervisors and Dianne Milkewicz, a post office injury 
compensation specialist before ALJ Colby clearly indicates, the postal service 
expressly did not consider or treat Maria James to be a handicapped person. 
(See: Exhibit "E" to Defendant's Motion for Summary Judgment, pp.73-76, 
124-126). 

In addition, according to her own testimony, the Plaintiff has a bachelor's 
degree from St. Joseph's University in Business Administration and has had some 
additional training in the fields of sales, accounting and purchasing. She is 
currently employed part-time as a market research interviewer in Philadelphia. 
(See Exhibit "En to Defendant's Summary Judgment Motion pp. 10-1 1); Plaintiff's 
response to Defendant's Interrogatory No. 9). Based upon all of the foregoing 
then, this Court concludes that the existing record [*I61 in this case 
clearly establishes that Ms. James is not a handicapped person within the 
meaning of Section 504 of the Rehabilitation Act and thus no liability can be 
imputed against the Defendant for her removal from her postal service 
employment. n5 Inasmuch as there is insufficient evidence to make out a prima 
facie case of handicap discrimination, we see no need to address the question of 
whether reasonable accomodation of the Plaintiff's condition was possible or 
should have been made by the postal service. Defendant's summary judgment motion 
is therefore granted by virtue of the attached order. 



n5 It should be noted that the Court has treated and considered the 
transcript of the December 23, 1991 hearing before the Administrative Law Judge 
in the same manner as though it was a deposition. 

ORDER 

AND NOW, this 7th day of , 1992, upon consideration of Defendant's Motion for 
Summary Judgment, it is hereby ORDERED that the Motion is GRANTED for the 
reasons outlined in the preceding Memorandum and Judgment is [*I71 entered in 
favor of the Defendant and against the Plaintiff in no amount. 

BY THE COURT: 

J. CURTIS JOYNER, J. 
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OPINION: [*985] MEMORANDUM AND ORDER 

ROBERT G. RENNER, UNITED STATES DISTRICT JUDGE 

BACKGROUND 

This motion for summary judgment raises the issues of whether the acceptance 
of workers compensation or the failure to exhaust administrative remedies bars 
recovery for disability discrimination under Section 504 of the Rehabilitation 
Act, 29 U.S.C. @ 794. 

At a hearing on this motion on August 23, 1991, Jeff M. Zalasky represented 
the defendants City of Lake City, Lake City Nursing Home, Robert Abraham, and 
Donna Van Loon. Joseph D. Vase appeared on behalf of the plaintiff, Elizabeth M. 
Smith . 

Lake City Nursing Home employed Elizabeth Smith as a licensed practical 
nurse. The City of Lake City is a municipality in Minnesota which owns, manages, 
and operates [*986] the nursing home. The individual defendants, Richard 
Abraham and Donna Van Loon, were, respectively, the City Administrator and the 
Administrator of the nursing home. 

In May of 1988, Smith slipped while cleaning a bathroom in the nursing home. 
The resultant injuries limited her ability to work. From December through March 
of 1990, she could perform only very light duties for only one hour per day or 
less. 

In March of 1990, defendants excused [**2] plaintiff from work so that she 
could devote full attention to an intensive rehabilitation program. Because of 
her progress, plaintiff's Qualified Rehabilitation Consultant, physical 
therapist, and physician recommended that Smith return to her job on a phased 
schedule with some work restrictions. According to this plan, Smith would work 
four hours per day during her first week back, six hours per day in the second 
week, and eight hours per day thereafter. 

Defendants refused to accommodate the recommended work restrictions. 
Plaintiff contends that all parties involved, including the defendants and their 
insurer, regarded this decision as effectively terminating her employment. 
Defendants maintain that Smith's employment did not end until she resigned, and 
that she did so without making use of the grievance procedure available under 
her collective bargaining agreement. 



Smith has received and continues to receive compensation pursuant to 
Minnesota's Workers Compensation Act ("WCA") Minn.Stat. @ 176.001 et seq. This 
compensation includes a portion of the difference between her former salary and 
the salary she presently earns as a receptionist for a chiropractor's office. 

Smith [**3] attempted to file a charge with the Minnesota Department of 
Human Rights, but it was dismissed for lack of jurisdiction. She then filed this 
action. Count One of the complaint states a claim under Section 504 of the 
Rehabilitation Act for failure to reasonably accommodate her disability. Count 
Two seeks relief under 42 U.S.C. @ 1983 for deprivation of property without due 
process of law. 

Defendants' Motion for Summary Judgment challenges both of these claims on 
the grounds that they are barred by the exclusive remedy clause of the WCA and 
that Smith has failed to exhaust her administrative remedies. In addition, 
defendants deny that they deprived Smith of any property interest without 
providing all the process that was due. 

DISCUSSION 

I. Workers Compensation as the Exclusive Remedy 

The exclusive remedy provision of Minnesota's Workers Compensation Act 
states, in part: 

The liability of an employer by this chapter is exclusive and in place of any 
other liability to such employee, . . . or other person entitled to recover 
damages on account of such injury or death. 

Minn.Stat. @ 176.031. The Minnesota Supreme Court has ruled that this provision 
precludes any liability for [**4] disability discrimination under the 
Minnesota Human Rights Act. Karst v. F.C. Hayer Co., Inc., 447 N.W.2d 180 (Minn. 
1989) . 

Defendants argue that the exclusive remedy provision in the Minnesota WCA 
precludes liability under federal law as well. They begin by analyzing the 
relevant statutes to show that federal law does not preempt state civil rights 
law. 

The remedies for disability discrimination are those "set forth in Title VI 
of the Civil Rights Act of 1964." 29 U.S.C. @ 794a(a)(2). On the issue of 
preemption, the Civil Rights Act of 1964 provides: 

Nothing contained in any title of this Act shall be construed as indicating an 
intent on the part of Congress to occupy the field on which any such title 
operates to the exclusion of state laws on the same subject matter, nor shall 
any provision of this Act be construed as invalidating any provision of state 
law unless such provision is inconsistent with any of the purposes of this Act, 
or any provision thereof. 

42 U.S.C. 2000h-4. 

In applying this provision, the Court of Appeals for the Eighth Circuit has 
explained [*987] that "Congress intended the federal antidiscrimination 
system to defer to state systems where possible." [**5] Swenson v. 
Management Recruiters International, Inc., 858 F.2d 1304 (8th Cir. 1988), cert. 
denied 493 U.S. 848, 110 S. Ct. 143, 107 L. Ed. 2d 102 (1989). 

Plaintiff argues that the Supremacy Clause prevents state interference with 
federal civil rights remedies. The United States District Court for the District 
of Wisconsin reachedthis conclusion where an employer arguedthat the Wisconsin 
Workers Compensation Act precluded liability under Section 504. Byrne v. Board 
of Education, School District of West Allis-West Milwaukee, 53 FEP Cases 
(E.D.Wisc. 1989). 



Defendants attempt to distinguish this case by noting that Minnesota provides 
far more relief to injured workers than does Wisconsin. They maintain that the 
Minnesota WCA is a sufficient remedy for disability discrimination. 

Several courts have held that the exclusive remedy clauses of state workers 
compensation statutes cannot bar claims under federal civil rights laws. Rosa v. 
Cantrell, 705 F.2d 1208 (10th Cir. 1982); Walker v. Rowe, 535 F. Supp. 55 
(N.D.111. 1982); Hutchings v. Erie City, 516 F. Supp. 1265 (W.D.Pa. 1981). 

The Supreme Court has explained that "legislative [**6] enactments in this 
area have long evinced a general intent to accord parallel or overlapping 
remedies against discrimination." Alexander v. Gardner-Denver Co., 415 U.S. 36, 
39 L. Ed. 2d 147, 94 S. Ct. 1011 (1974). Furthermore, federal civil rights 
statutes are "designed to supplement, rather than supplant, existing laws and 
institutions relating to employment discrimination." Id.; Swenson, 858 F.2d 
1304. 

Under these principles, the federal remedy for disability discrimination 
cannot be limited by a state workers compensation act. Although the Minnesota 
WCA provides some relief for discrimination against an injured employee, Section 
504 of the Rehabilitation Act creates a supplemental remedy for disability 
discrimination. 

11. Exhaustion of Administrative Remedies 

Defendants move for summary judgment on both claims on the grounds that Smith 
failed to exhaust her administrative remedies. She responds that while 
plaintiffs suing the United States under Section 504 must exhaust administrative 
remedies, those suing recipients of federal assistance need not. 

The Eighth Circuit has explained that: 

In cases where the federal government is not a defendant, several courts have 
held [**7] that exhaustion is not required because Title VI remedies do not 
provide individual relief. . . In cases involving the federal government, 
however, courts have required exhaustion of Title VII remedies in @ 504 
actions. . . The difference appears to lie with the identity of the defendant. 

Morgan v. United States Postal Service, 798 F.2d 1162 (8th Cir. 1986), cert. 
denied, 480 U.S. 948, 94 L. Ed. 2d 794, 107 S. Ct. 1608 . Indeed, the case cited 
by the defendant to show that exhaustion is required was brought against the 
Department of the Army. Gardner v. Morris, 752 F.2d 1271 (8th Cir. 1985). 

Plaintiff is not required to exhaust administrative remedies prior to 
bringing a Section 504 claim against a recipient of federal assistance. 
Furthermore, there is no need no exhaust state remedies prior to seeking relief 
under Section 1983. Monroe v. Pape, 365 U.S. 167, 5 L. Ed. 2d 492, 81 S. Ct. 473 
(1961). 

111. Due Process 

Plaintiff's due process claim is based on her property right in continued 
public employment. Cleveland Board of Education v. Loudermill, 470 U.S. 532, 84 
L. Ed. 2d 494, 105 S. Ct. 1487 (1972). Defendants argue that they did not 
deprive her of any property right, because [**8] Smith voluntarily left her 
job without exercising pre-termination rights available to her under her 
collective bargaining agreement, [*988] the Public Employees Labor Relations 
Act, and the Workers Compensation Act. 

Defendants' argument assumes that they did not terminate plaintiff's 
employment. In her affidavit, Smith states that after the nursing home informed 
her that she could return to work only as a full time employee with no 



restrictions, she telephoned her immediate supervisor who said she was "done" as 
an employee. These allegations raise a genuine issue of fact as to whether 
defendants terminated plaintiff without any pre-termination hearing. 

ORDER 

Based on the foregoing and on the entire file and record, it is HEREBY 
ORDERED that defendants' motion for summary judgment is DENIED. 
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supports the conclusion that the Act requires the States to view certain 
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of the benefit it will be providing as 14 days of inpatient coverage simply to 
meet the reality that the handicapped have greater medical needs. While @ 504 
seeks to assure evenhanded treatment and the opportunity for handicapped 
individuals to participate in and benefit from programs receiving federal 
financial assistance, the Act does not guarantee the handicapped equal results 
from the provision of state Medicaid. Pp. 302-306. 



(b) In addition, the State is not obligated to modify its Medicaid program by 
abandoning reliance on annual durational limitations on inpatient coverage. 
Section 504 does not require the State to redefine its Medicaid program, and 
nothing in its legislative history suggests that Congress desired to make major 
inroads on the States' longstanding discretion to choose the proper mix of 
amount, scope, and durational limitations on services covered by Medicaid. 
Moreover, @ 504 does not require that federal grantees make a broad-based 
distributive decision always in the way most favorable, or least 
disadvantageous, to the handicapped. To do so would impose a virtually 
unworkable [***4] requirement on state Medicaid administrators. Pp. 306-309. 
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OPINIONBY: MARSHALL 

OPINION: [*289] [***S] [**714] JUSTICE MARSHALL delivered the 
opinion of the Court. 

In 1980, Tennessee proposed reducing the number of annual days of inpatient 
hospital care covered by its state Medicaid program. The question presented is 
whether the effect upon the handicapped that this reduction will have is 
cognizable under @ 504 of the Rehabilitation Act of 1973 or its implementing 
regulations. We hold that it is not. 

Faced in 1980-1981 with projected state Medicaid nl costs of $ 42 million 
more than the State's Medicaid budget of $ 388 million, the directors of the 
Tennessee Medicaid program decided to institute a variety of cost-saving 
measures. Among these changes was a reduction from 20 to 14 in the number of 
inpatient hospital days per fiscal year that Tennessee Medicaid would pay 
hospitals on behalf of a Medicaid recipient. Before the new measures took 
effect, respondents, Tennessee Medicaid recipients, brought a class action for 
declaratory and injunctive relief in which they alleged, inter alia, that the 
proposed 14-day limitation on inpatient coverage would have a discriminatory 
effect on the handicapped. n2 Statistical evidence, which petitioners do not 
[*290] [***6] dispute, indicated that in the 1979-1980 fiscal year, 27.4% 
of all handicapped users of hospital services who received Medicaid required 
more than 14 days of care, while only 7.8% of nonhandicapped users required more 
than 14 days of inpatient care. 



nl Medicaid was established by Title XIX of the Social Security Act of 1965, 
79 Stat. 343, as amended, 42 U. S. C. @ 1396 et seq. Medicaid is a joint 
state-federal funding program for medical assistance in which the Federal 
Government approves a state plan for the funding of medical services for the 
needy and then subsidizes a significant portion of the financial obligations the 
State has agreed to assume. Once a State voluntarily chooses to participate in 
Medicaid, the State must comply with the requirements of Title XIX and 
applicable regulations. Harris v. McRae, 448 U.S. 297, 301 (1980). 

n2 The State proposed an array of other changes in its Medicaid program. 
Although respondents challenged many of these other changes, settlement was 
reached on all the proposed changes other than the reduction in the number of 
inpatient days covered. Thus none of the other changes is before this Court. 
Respondents also asserted a number of causes of action other than their @ 504 
claim in their original and amended complaints. These additional legal theories 
are similarly not before the Court. 

Since the District Court's decision, the State has amended its Medicaid 
program in two minor ways not materially significant to the issues presented on 
certiorari. 

Based on this evidence, respondents asserted that the reduction would violate 
@ 504 of the Rehabilitation Act of 1973, 87 Stat. 394, as amended, 29 U. S. C. 
@ 
794, and its implementing regulations. Section 504 provides: 

"No otherwise qualified handicapped individual . . . shall, solely by reason of 
his handicap, be excluded from the participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity receiving 
Federal financial assistance. . . ." 29 U. S. C. @ 794. 

Respondents' position was twofold. First, they argued that the change from 
20 to 14 days of coverage would have a disproportionate effect on the 
handicapped and hence was discriminatory. n3 The second, and major, thrust of 
respondents' attack [**715] was directed at the use of any annual 
limitation on the number of inpatient days covered, for respondents acknowledged 
that, given the special needs of the handicapped for medical care, any such 
limitation was likely to disadvantage the handicapped disproportionately. 
Respondents noted, however, that federal law does not require States to impose 
any annual durational limitation on inpatient coverage, [*291] and that the 
[ * * *8 ]  Medicaid programs of only 10 States impose such restrictions. n4 
Respondent6 therefore suggested that Tennessee follow these other States and do 
away with any limitation on the number of annual inpatient days covered. 
Instead, argued respondents, the State could limit the number of days of 
hospital coverage on a per-stay basis, with the number of covered days to vary 
depending on the recipient's illness (for example, fixing the number of days 
covered for an appendectomy); the period to be covered for each illness could 
then be set at a level that would keep Tennessee's Medicaid program as a whole 
within its budget. n5 The State's refusal to adopt this plan was said to result 
in the imposition of gratuitous costs on the handicapped and thus to constitute 
discrimination under @ 504. 

n3 The evidence indicated that, if 19 days of coverage were provided, 16.9% 
of the handicapped, as compared to 4.2% of the nonhandicapped, would not have 
their needs for inpatient care met. 



n4 As of 1980 the average ceiling in those States was 37.6 days. Six States 
also limit the number of reimbursable days per admission, per spell of illnees, 
or per benefit period. See App. B to Brief for United States as Amicus Curiae. 
[***9] 

n5 See Jennings v. Alexander, 518 F.Supp. 877, 883, n. 7 (MD Tenn. 1981). 
Respondents' diagnosis-related reimbursement proposal is supported by a 
committee of the Tennessee Legislature, which has recommended that the State 
adopt such a plan. The Medicaid System of the Tennessee Department of Public 
Health, A Report of the Special Joint Committee to the Ninety-Third General 
Assembly 24, 26 (1983). The Court of Appeals seems to have mischaracterized 
this proposal of respondents as an attempt to limit "the total number of visits 
per annum rather than the number of days. " Jennings v. Alexander, 715 F. 2d 1036, 
1044 (CA6 1983). 

A divided panel of the Court of Appeals for the Sixth Circuit held that 
respondents had indeed established a prima facie case of a @ 504 violation. 
Jennings v. Alexander, 715 F.2d 1036 (1983). The majority apparently concluded 
that any action by a federal grantee that disparately affects the handicapped 
states a cause of action under @ 504 and its implementing regulations. Because 
both the 14-day rule [***lo] and any annual limitation on inpatient coverage 
disparately [*292] affected the handicapped, the panel found that a prima 
facie case had been made out, and the case was remanded n6 to give Tennessee an 
opportunity for rebuttal. According to the panel majority, the State on remand 
could either demonstrate the unavailability of alternative plans that would 
achieve the State's legitimate cost-saving goals with a less disproportionate 
impact on the handicapped, or the State could offer "a substantial justification 
for the adoption of the plan with the greater discriminatory impact." Id., at 
1045. We granted certiorari to consider whether the type of impact at issue in 
this case is cognizable under @ 504 or its implementing regulations, 465 U.S. 
1021 (1984), and we now reverse. 

n6 The District Court had dismissed respondents' complaint under Federal Rule 
of Civil Procedure 12(b)(6) on the basis, inter alia, that the effect on the 
handicapped of the plan that included the 14-day limitation was "not the type of 
discrimination that @ 504 was intended to proscribe." 518 F.Supp., at 881. 

The first question the parties urge on the Court is whether proof of 
discriminatory animus is always required to establish a violation of @ 504 and 
its implementing regulations, or whether federal law also reaches action by a 
recipient of federal funding that discriminates against the handicapped by 
effect rather than by design. The State of Tennessee argues that @ 504 reaches 
only purposeful discrimination against the handicapped. As support for this 
position, the State relies heavily on our recent decision in Guardians Assn. v. 
Civil Service Comm'n of New York City, 463 U.S. 582 (1983). 

[**716] In Guardians, we confronted the question whether Title VI of the 
Civil Rights Act of 1964, 42 U. S. C. @ 2000d et seq., which prohibits 
discrimination against racial and ethnic minorities in programs receiving 
federal aid, reaches both [*293] intentional and disparate-impact 
discrimination. n7 No opinion commanded a majority in Guardians, and Members of 
the Court offered widely varying interpretations of Title VI. Nonetheless, a 
two-pronged holding on the nature of the discrimination proscribed by Title VI 
emerged in that case. First, [***I21 the Court held that Title VI itself 
directly reached only instances of intentional discrimination. n8 Second, the 



Court held that actions having an unjustifiable disparate impact on minorities 
could be redressed through agency regulations designed to implement the purposes 
of Title VI. n9 In essence, then, we held that Title VI had delegated to the 
agencies in the first instance the complex determination of what sorts of 
disparate impacts upon minorities constituted sufficiently significant social 
problems, and were readily [*294] enough remediable, to warrant altering the 
practices of the federal grantees that had produced those impacts. 

n7 Section 601 of the Civil Rights Act of 1964, 42 U. S. C. @ 2000d, 
provides : 

"No person in the United States shall, on the ground of race, color, or national 
origin, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance." 

The premise of the State's reliance on Guardians is that @ 504 was modeled in 
part on Title VI, and that the evolution of Title VI regulatory and judicial law 
is therefore relevant to ascertaining the intended scope of @ 504. We agree 
with this basic premise. See S. Rep. No. 93-1297, p. 39 (1974) ("Section 504 
was patterned after and is almost identical to, the antidiscrimination language 
of section 601 of the Civil Rights Act of 1964, 42 U. S. C. 2000d-1 (relating to 
race, color, or national origin) and section 901 of the Education Amendments of 
1972, 42 U. S. C. 1683 (relating to sex)"). Nonetheless, as we point out infra, 
at 295-297, and n. 13, too facile an assimilation of Title VI law to @ 504 must 
be resisted. [***I31 

n8 463 U.S., at 607-608 (opinion of POWELL, J., in which BURGER, C. J., and 
REHNQUIST, J., joined); id., at 612 (opinion of O'CONNOR, J.); id., at 634 
(opinion of STEVENS, J., in which BRENNAN and BLACKMUN, JJ., joined). 

n9 Id., at 584 (WHITE, J., announcing the judgment of the Court); id., at 
623, n. 15 (opinion of MARSHALL, J.); id., at 634 (opinion of STEVENS, J., in 
which BRENNAN and BLACKMUN, JJ., joined). 

Guardians, therefore, does not support petitioners' blanket proposition that 
federal law proscribes only intentional discrimination against the handicapped. 
Indeed, to the extent our holding in Guardians is relevant to the interpretation 
of @ 504, Guardians suggests that the regulations implementing @ 504, upon which 
respondents in part rely, could make actionable the disparate impact challenged 
in this case. n10 Moreover, there are reasons to pause before too quickly 
extending even the first prong of Guardians to @ 504. Cf. Consolidated Rail 
Corporation v. Darrone, 465 U.S. 624, 632-633, n. 13 (1984) [***I41 
(recognizing distinctions between Title VI and @ 504). nll 

n10 See also Lau v. Nichols, 414 U.S. 563, 569 (1974) (Stewart, J., 
concurring). We conclude infra, at 304-306, and n. 24, that in this case the 
regulations do not in fact support respondents' action. 

nll In addition to the nature of the problems with which the @ 504 Congress 
was concerned, see infra, at 295-297, at least two other considerations counsel 
hesitation before reading Title VI and @ 504 in pari materia with respect to the 
effect/intent issue. First, for seven Justices, the outcome in the first prong 
of Guardians was settled by their view that a majority of the Court in 
University of California Regents v. Bakke, 438 U.S. 265 (1978), had already 
concluded that Title VI reached only intentional discrimination. See 463 U.S., 
at 607 (opinion of POWELL, J., in which BURGER, C. J., and REHNQUIST, J., 
joined); id., at 612 (opinion of O'CONNOR, J.); id., at 634 and 641, n. 12 



(STEVENS, J., joined by BRENNAN and BLACKMUN, JJ., dissenting). Althoughtwo of 
the five Justices who were said to have reached such a conclusion in Bakke wrote 
in Guardians to reject this interpretation of Bakke, see 463 U.S., at 590-591 
and 590, n. 11 (WHITE, J., announcing the judgment of the Court); id., at 
616-618 (MARSHALL, J., dissenting), in the view of the seven Justices Bakke 
controlled as a matter of stare decisis. Had these Justices not felt the force 
of this constraint, it is unclear whether they would have read an intent 
requirement into Title VI. See 463 U.S., at 626 (O'CONNOR, J., concurring in 
judgment) ("Were we construing Title VI without the benefit of any prior 
interpretation from this Court, one might well conclude that the statute was 
designed to redress more than purposeful discrimination1') (citation omitted). 
For that reason, the conclusion that, in response to factors peculiar to Title 
VI, Bakke locked in a certain construction of Title VI would not seem to have 
any obvious or direct applicability to @ 504. 

Second, by the time Congress enacted the Rehabilitation Act in 1973, nearly 
a decade of experience had been accumulated with the operation of the 
nondiscrimination provisions of Titles VI and VII. By this time, model Title VI 
enforcement regulations incorporating a disparate-impact standard had been 
drafted by a Presidential task force and the Justice Department, and every 
Cabinet Department and about 40 federal agencies had adopted standards in which 
Title VI was interpreted to bar programs with a discriminatory impact. See 
Guardians, 463 U.S., at 629-630 (MARSHALL, J., dissenting). These regulations 
provoked some controversy in Congress, and in 1966 the House of Representatives 
rejected a proposed amendment that would have limited Title VI to only 
intentional discrimination. Id., at 630-631. Thus, when Congress in 1973 
adopted virtually the same language for @ 504 that had been used in Title VI, 
Congress was well aware of the intentlimpact issue and of the fact that similar 
language in Title VI consistently had been interpretedto reach disparate-impact 
discrimination. In refusing expressly to limit @ 504 to intentional 
discrimination, Congress could be thought to have approved a disparate-impact 
standard for @ 504. See United States v. Rutherford, 442 U.S. 544, 554 (1979); 
Cannon v. University of Chicago, 441 U.S. 677, 698-699 (1979). 

[*295] [**717] Discrimination against the handicapped was perceived by 
Congress to be most often the product, not of invidious animus, but rather of 
thoughtlessness and indifference -- of benign neglect. n12 Thus, Representative 
Vanik, introducing the predecessor to @ 504 in the House, n13 described the 
treatment [*296] of the handicapped as one of the country's "shameful 
oversights," which caused the handicapped to live among society "shunted aside, 
hidden, and ignored." 117 Cong. Rec. 45974 (1971). Similarly, Senator Humphrey, 
who introduced a companion measure in the Senate, asserted that "we can no 
longer tolerate the invisibility of the handicapped in America. . . ." 118 Cong. 
Rec. 525-526 (1972). And Senator Cranston, the Acting Chairman of the 
Subcommittee that drafted @ 504, n14 described the Act as a response to 
"previous societal neglect." 119 Cong. Rec. 5880, 5883 (1973). See also 118 
Cong. Rec. 526 (1972) (statement of cosponsor Sen. Percy) (describing the 
legislation leading to the 1973 Act as a national commitment to eliminate the 
"glaring neglect" of the handicapped). n15 [**718] Federal agencies and 
commentators on the plight of the [***I61 handicapped similarly have found 
that discrimination against the handicapped is primarilythe result of apathetic 
attitudes rather than affirmative animus. n16 

n12 To be sure, well-cataloged instances of invidious discrimination against 
the handicapped do exist. See, e. g., United States Commission on Civil Rights, 
Accommodating the Spectrum of Individual Abilities, Ch. 2 (1983); Wegner, The 
Antidiscrimination Model Reconsidered: Ensuring Equal Opportunity Without 
Respect to Handicap Under Section 504 of the Rehabilitation Act of 1973, 69 
Cornell L. Rev. 401, 403, n. 2 (1984). 



n13 Although @ 504 ultimately was passed as part of the Rehabilitation Act of 
1973, the nondiscrimination principle later codified in @ 504 was initially 
proposed as an amendment to Title VI. This proposal was first introduced by 
Representative Vanik in the House. See H. R. 14033, 92d Cong., 2d Sess., 118 
Cong. Rec. 9712 (1972); H. R. 12154, 92d Cong., 1st Sess., 117 Cong. Rec. 45945 
(1971). A companion measure was introduced in the Senate by Senators Humphrey 
and Percy. See S. 3044, 92d Cong., 2d Sess., 118 Cong. Rec. 525-526 (1972). 
The principle underlying these bills was reshaped in the next Congress and 
inserted as @ 504 into major vocational-rehabilitation legislation then pending. 
Senator Humphrey and Representative Vanik indicated that the intent of the 
original bill had been carried forward into @ 504. See 119 Cong. Rec. 6145 
(1973) (statement of Sen. Humphrey); 118 Cong. Rec. 32310 (1972) (same); 119 
Cong. Rec. 7114 (1973) (statement of Rep. Vanik). Given the lack of debate 
devoted to @ 504 in either the House or Senate when the Rehabilitation Act was 
passed in 1973, see R. Cappalli, Federal Grants and Cooperative Agencies @ 20:03 
(1982), the intent with which Congressman Vanik and Senator Humphrey crafted the 
predecessor to @ 504 is a primary signpost on the road toward interpreting the 
legislative history of @ 504. [***I71 

1114 118 Cong. Rec. 30680 (1972) (statement of Sen. Randolph describing 
origins of @ 504). 

n15 Senator Percy was both a cosponsor of the predecessor to @ 504 and of the 
Senate version of the Rehabilitation Act of 1973. 

n16 See, e. g., United States Commission on Civil Rights, Accommodating the 
Spectrum of Individual Abilities 17 (1983); Note, Accommodating the Handicapped: 
The Meaning of Discrimination Under Section 504 of the Rehabilitation Act, 55 N. 
Y. U. L. Rev. 881, 883 (1980). 

In addition, much of the conduct that Congress sought to alter in passing the 
Rehabilitation Act would be difficult if [*297] not impossible to reach were 
the Act construed to proscribe only conduct fueled by a discriminatory intent. 
For example, elimination of architectural barriers was one of the central aims 
of the Act, see, e. g., S. Rep. No. 93-318, p. 4 (1973), yet such barriers were 
clearly not erected with the aim or intent of excluding the handicapped. 
similarly, Senator Williams, the chairman of the Labor and Public Welfare 
Committee that reported out @ 504, asserted that [***I81 the handicapped were 
the victims of "[discrimination] in access to public transportation" and 
"[discrimination] because they do not have the simplest forms of special 
educational and rehabilitation services they need. . . ." 118 Cong. Rec. 3320 
(1972). And Senator Humphrey, again in introducing the proposal that later 
became @ 504, listed, among the instances of discrimination that the section 
would prohibit, the use of "transportation and architectual barriers," the 
"discriminatory effect of job qualification . . . procedures," and the denial of 
"special educational assistance1' for handicapped children. Id., at 525-526. 
These statements would ring hollow if the resulting legislation could not 
rectify the harms resulting from action that discriminated by effect as well as 
by design. n17 



n17 All the Courts of Appeals that have addressed the issue have agreed that, 
at least under some circumstances, @ 504 reaches disparate-impact 
discrimination. See, e. g., New Mexico Assn. for Retarded Citizens v. New 
Mexico, 678 F.2d 847, 854 (CAI0 1982); Pushkin v. Regents of University of 
Colorado, 658 F.2d 1372, 1384-1385 (CAI0 1981); Dopico v. Goldschmidt, 687 F.2d 
644, 652-653 (CA2 1982) ; NAACP v. Wilmington Medical Center, 657 F.2d 1322, 1331 
(CA3 1981) (en banc); Majors v. Housing Authority of County of DeKalb, Georgia, 
652 F.2d 454, 457-458 (CA5 1981); Jones v. Illinois Dept. of Rehabilitation 
Services, 689 F.2d 724 (CA7 1982); Stutts v. Freeman, 694 F.2d 666 (CAI1 1983); 
Georgia Assn. of Retarded Citizens v. McDaniel, 716 F.2d 1565, 1578-1580 (CAI1 
1983), vacated for further consideration in light of Smith v. Robinson, 468 U.S. 
992 (1984), 468 U.S. 1213 (1984); cf. Joyner by Lowry v. Dumpson, 712 F.2d 770, 
775-776, and n. 7 (CA2 1983) (rejecting use of "adverse impact" theory as 
grounds for challenging state statute that requires parents who desire special 
state-subsidized residential child-care services for handicapped children to 
transfer temporary custody of their childrento State, but reserving question of 
whether that test might be used in employment discrimination actions). 

At least 24 federal agencies have reached the same conclusion. See 5 CFR @ 
900.704(b)(3) (OPM) (1984); 7 CFR @ 15b.4(b)(4) (DOA) (1984); 10 CFR @ 
4.121(b)(4) (NRC) (1984); 10 CFR @ 1040.63(b)(4) (DOE) (1984); 14 CFR @ 
251.103(b)(5) (NASA) (1984); 15 CFR @ 8b.4(b)(4) (DOC) (1984); 18 CFR @ 
1307.4(b)(3) (TVA) (1984); 22 CFR @ 142.4(b)(4) (DOS) (1984); 22 CFR @ 
217.4(b)(4) (AIDIIDCA) (1984); 28 CFR @ @  41.51(b)(3), 42.503(b)(3) (DOJ) (1984); 
29 CFR @ 32.4(b)(4) (DOL) (1984); 31 CFR @@ 51.52(b)(l)(vi), 51.55(b)(l)(viii) 
(Dept. of Treas. (OST)) (1984); 32 CFR @ 56.8(a)(6) (DOD) (1984); 34 CFR @ 
104.4(b)(4) (Dept. of Ed.) (1984); 38 CFR @ 18.404(b)(4) (VA) (1984); 49 Fed. 
Reg. 1656 (EPA) (1984) (to be codified at 40 CFR pt. 7); 41 CFR @ 101-8.303(d) 
(GSA) (1984); 43 CFR @ 17.203(b)(4) (DOI) (1984); 45 CFR @ 84.4(b)(4) (HHS) 
(1984); 45 CFR @ 605.4(b)(4) (NSF) (1984); 45 CFR @ 1151.17(c) (NEA) (1984); 45 
CFR @ 1170.12(~) (NEH) (1984); 45 CFR @ 1232.4(b)(3) (ACTION) (1984); 49 CFR @ 
27.7(b)(4) (DOT) (1984). We are unaware of any case challenging the facial 
validity of these regulations. 

[*298] At the same time, the position urged by respondents -- that we 
interpret @ 504 to reach all action disparately affecting the handicapped -- is 
also troubling. Because the handicapped typically are not similarly situatedto 
the nonhandicapped, respondents* [**719] position would in essence require 
each recipient of federal funds first to evaluate the effect on the handicapped 
of every proposed action that might touch the interests of the handicapped, and 
then to consider alternatives for achieving the same objectives with less severe 
disadvantage to the handicapped. The formalization and policing of this process 
could lead to a wholly unwieldy administrative and adjudicative burden. See 
Note, Employment Discrimination Against the Handicapped and Section 504 of the 
Rehabilitation Act: An Essay on Legal Evasiveness, 97 Harv. L. Rev. 997, 1008 
(1984) (describing problems with pure disparate-impact model in context of 
employment discrimination against the handicapped). Had Congress intended @ 504 
to be a National Environmental Policy Act n18 for the handicapped, requiring the 
preparation of "Handicapped Impact [*299] Statements" before any [***20] 
action was taken by a grantee that affected the handicapped, we would expect 
some indication of that purpose in the statute or its legislative history. 
Yet there is nothing to suggest that such was Congress' purpose. Thus, just as 
there is reason to question whether Congress intended @ 504 to reach only 
intentional discrimination, there is similarly reason to question whether 
Congress intended @ 504 to embrace all claims of disparate-impact 
discrimination. 



n18 42 U. S. C. @ 4321 et seq. 

Any interpretation of @ 504 must therefore be responsive to two powerful but 
countervailing considerations -- the need to give effect to the statutory 
objectives and the desire to keep @ 504 within manageable bounds. Given the 
legitimacy of both of these goals and the tension between them, we decline the 
parties' invitation to decide today that one of these goals so overshadows the 
other as to eclipse it. While we reject the boundless notion that all 
disparate-impact showings constitute prima facie cases under @ 504, [***21] 
we assume without deciding that @ 504 reaches at least some conduct that has an 
unjustifiable disparate impact upon the handicapped. On that assumption, we 
must then determine whether the disparate effect of which respondents complain 
is the sort of disparate impact that federal law might recognize. 

To determine which disparate impacts @ 504 might make actionable, the proper 
starting point is Southeastern Community College v. Davis, 442 U.S. 397 (1979), 
our major previous attempt to define the scope of @ 504. n19 Davis involved a 
plaintiff with a major hearing disability who sought admission [*300] to a 
college to be trained as a registered nurse, but who would not be capable of 
safely performing as a registered nurse even with full-time personal 
supervision. We stated that, under some circumstances, a "refusal to modify an 
existing program might become unreasonable and discriminatory. Identification 
of those instances where a refusal to accommodate the needs of a disabled person 
amounts to discrimination against the handicapped [is] an important 
responsibility of HEW." Id., at 413. We held that the college was not required 
[***22] to admit Davis because it appeared unlikely that she could benefit 
from any modifications that the relevant HEW regulations required, id., at 409, 
and because the further modifications Davis sought -- full-time, personal 
supervision whenever she attended patients and elimination of all clinical 
courses -- would have compromised the essential nature of the college's nursing 
program, id., at 413-414. Such a "fundamental alteration in [**720] the 
nature of a program" was far more than the reasonable modifications the statute 
or regulations required. Id., at 410. Davis thus struck a balance between the 
statutory rights of the handicapped to be integrated into society and the 
legitimate interests of federal grantees in preserving the integrity of their 
programs: while a grantee need not be required to make "fundamental" or 
"substantial" modifications to accommodate the handicapped, it may be required 
to make "reasonable" ones. Compare ibid. with id., at 412-413. n20 

n19 Davis addressed that portion of @ 504 which requires that a handicapped 
individual be "otherwise qualified" before the nondiscrimination principle of @ 
504 becomes relevant. However, the question of who is "otherwise qualified" and 
what actions constitute "discrimination" under the section would seem to be two 
sides of a single coin; the ultimate question is the extent to which a grantee 
is required to make reasonable modifications in its programs for the needs of 
the handicapped. [***23] 

n20 In Davis, we stated that @ 504 does not impose an "affirmative-action 
obligation on all recipients of federal funds. " 442 U. S., at 411. Our use of the 
term "affirmative action" in this context has been severely criticized for 
failing to appreciate the difference between affirmative action and reasonable 
accommodation; the former is said to refer to a remedial policy for the victims 
of past discrimination, while the latter relates to the elimination of existing 
obstaclee against the handicapped. See Note, Accommodating the Handicapped: The 
Meaning of Discrimination Under Section 504 of the Rehabilitation Act, 55 N. Y. 
U. L. Rev. 881, 885-886 (1980); Note, Accommodating the Handicapped: 



Rehabilitating Section 504 After Southeastern, 80 Colum. L. Rev. 171, 185-186 
(1980); see also Dopico v. Goldschmidt, 687 F.2d 644, 652 (CA2 1982) ("Use of 
the phrase 'affirmative action' in this context is unfortunate, making it 
difficult to talk about any kind of affirmative efforts without importing the 
special legal and social connotations of that term."). Regardless of the 
aptness of our choice of words in Davis, it is clear from the context of Davis 
that the term "affirmative action" referred to those "changes," "adjustments," 
or "modifications" to existing programs that would be "substantial," 442 U.S., 
at 410, 411, n. 10, 413, or that would constitute "fundamental [alterations] in 
the nature of a program . . . ," id., at 410, rather than to those changes that 
would be reaeonable accommodations. 

[*301] The balance struck in Davis requires that an otherwise qualified 
handicapped individual must be provided with meaningful access to the benefit 
that the grantee offers. The benefit itself, of course, cannot be defined in a 
way that effectively denies otherwise qualified handicapped individuals the 
meaningful access to which they are entitled; to assure meaningful access, 
reasonable accommodations in the grantee's program or benefit may have to be 
made. n21 In this [*302] case, respondents argue that the 14-day rule, or 
any annual durational limitation, denies meaningful access to Medicaid services 
in Tennessee. We examine each of these arguments in turn. 

n21 As the Government states: "Antidiscrimination legislation can obviously 
be emptied of meaning if every discriminatory policy is 'collapsed' into one's 
definition of what is the relevant benefit." Brief for United States as Amicus 
Curiae 29, n. 36. At oral argument, the Government also acknowledged that 
"special measures for the handicapped, as the Lau case shows, may sometimes be 
necessary. . . ." Tr. of Oral Arg. 14-15 (referring to Lau v. Nichols, 414 U.S. 
563 (1974)). 

The regulations implementing @ 504 are consistent with the view that 
reasonable adjustments in the nature of the benefit offered must at times be 
made to assure meaningful access. See, e. g., 45 CFR @ 84.12(a) (1984) 
(requiring an employer to make "reasonable accommodation to the known physical 
or mental limitations" of a handicapped individual) ; 45 CFR @ 84.22 and @ 84.23 
(1984) (requiring that new buildings be readily accessible, building alterations 
be accessible "to the maximum extent feasible," and existing facilities 
eventually be operated so that a program or activity inside is, "when viewed in 
its entirety," readily accessible); 45 CFR @ 84.44(a) (1984) (requiring certain 
modifications to the regular academic programs of secondary education 
institutions, such as changes in the length of time permitted for the completion 
of degree requirements, substitution of specific courses required for the 
completion of degree requirements, and adaptation of the manner in which 
specific courses are conducted). 

The 14-day limitation will not deny respondents meaningful access to 
Tennessee Medicaid services or exclude them from those services. The new 
limitation does not invoke criteria that have a particular exclusionary effect 
on the handicapped; the reduction, neutral on its face, does not distinguish 
between those whose coverage will be reduced and those whose coverage will not 
on the basis of any test, judgment, or trait that the handicapped as a class are 
less capable of meeting or leas likely of [**721] having. Moreover, it 
cannot be argued that "meaningful access" to state Medicaid services will be 
denied by the 14-day limitation on inpatient coverage; nothing in the record 



suggests that the handicapped in Tennessee will be unable to benefit 
meaningfully from the coverage they will receive under the 14-day rule. n22 The 
reduction in inpatient coverage will leave both handicapped and nonhandicapped 
Medicaid users with identical and effective hospital services fully available 
for their use, with both classes of users subject to the same durational 
limitation. The 14-day limitation, therefore, does not exclude the handicapped 
from or deny them the benefits of the 14 [***26] days of care the State has 
chosen to provide. Cf. Jefferson v. Hackney, 406 U.S. 535 (1972). 

n22 The record does not contain any suggestion that the illnesses uniquely 
associated with the handicapped or occurring with greater frequency among them 
cannot be effectively treated, at least in part, with fewer than 14 dayst 
coverage. In addition, the durational limitation does not apply to only 
particular handicapped conditions and takes effect regardless of the particular 
cause of hospitalization. 

To the extent respondents further suggest that their greater need for 
prolonged inpatient care means that, to provide meaningful access to Medicaid 
services, Tennessee must single out the handicapped for more than 14 days of 
[*303] coverage, the suggestion is simply unsound. At base, such a suggestion 
must rest on the notion that the benefit provided through state Medicaid 
programs is the amorphous objective of "adequate health care." But Medicaid 
programs do not guarantee that each recipient [***27] will receive that 
level of health care precisely tailored to his or her particular needs. 
Instead, the benefit provided through Medicaid is a particular package of health 
care services, such as 14 days of inpatient coverage. That package of services 
has the general aim of assuring that individuals will receive necessary medical 
care, but the benefit provided remains the individual services offered -- not 
"adequate health care." 

The federal Medicaid Act makes this point clear. The Act gives the States 
substantial discretion to choose the proper mix of amount, scope, and duration 
limitations on coverage, as long as care and services are provided in "the best 
interests of the recipients." 42 U. S. C. @ 1396a(a)(19). The District Court 
found that the 14-day limitation would fully serve 95% of even handicapped 
individuals eligible for Tennessee Medicaid, and both lower courts concluded 
that Tennessee's proposed Medicaid plan would meet the "best interests" 
standard. That unchallenged conclusion n23 indicates that Tennessee is free, as 
a matter of the Medicaid Act, to choose to define the benefit it will be 
providing as 14 days of inpatient coverage. 

n23 Because that conclusion is unchallenged, we express no opinion on whether 
annual limits on hospital care are in fact consistent with the Medicaid Act. 
See, e. g., Charleston Memorial Hospital v. Conrad, 693 F.2d 324, 329-330 (CA4 
1982) (upholding 12-day-a-year limitation on inpatient hospital coverage); 
Virginia Hospital Assn. v. Kenley, 427 F.Supp. 781 (ED Va. 1977) (upholding 
21-day limitation) . 

Section 504 does not require the State to alter this definition of the 
benefit being offered simply to meet the reality that the handicapped have 
greater medical needs. To conclude otherwise would be to find that the 
Rehabilitation Act requires States to view certain illnesses, i. e., those 
[*304] particularly affecting the handicapped, as more important than others 
and more worthy of cure through government subsidization. Nothing in the 
legislative history of the Act supports such a conclusion. Cf. Doe v. Colautti, 



592 F.2d 704 (CA3 1979) (State may limit covered-private-inpatient-psychiatric 
care to 60 days even though State sets no limit on duration of coverage for 
physical illnesses). Section 504 seeks to assure evenhanded treatment and the 
opportunity for handicapped individuals to participate in and benefit from 
programs receiving federal assistance. Southeastern Community College v. Davis, 
442 U.S. 397 [**722] (1979). The Act does not, however, guarantee the 
handicapped equal results from the provision of state Medicaid, even assuming 
some measure of equality of health could be constructed. Ibid. [***29] 

Regulations promulgated by the Department of Health and Human Services (HHS) 
pursuant to the Act further support this conclusion. n24 These regulations state 
that recipients of federal funds who provide health services cannot "provide a 
qualified handicapped person with benefits or services that are not as effective 
(as defined in @ 84.4(b)) as the benefits or services provided to others." 45 
CFR @ 84.52(a)(3) (1984). The regulations also prohibit a recipient of federal 
funding from adopting "criteria or methods of administration that [*305] 
have the purpose or effect of defeating or substantially impairing accomplishment 
of the objectives of the recipient's program with respect to the 
handicapped." 45 CFR @ 84.4(b)(4)(ii) (1984). n25 

n24 We have previously recognizedthese regulations as an important source of 
guidance on the meaning of @ 504. See Consolidated Rail Corporation v. Darrone, 
465 U.S. 624 (1984) (holding that 1978 Amendments to the Act were intended to 
codify the regulations enforcing @ 504); Southeastern Community College v. 
Davis, 442 U.S., at 413 ("Identification of those instances where a refusal to 
accommodate the needs of a disabled person amounts to discrimination against the 
handicapped person continues to be an important responsibility of HEW"); see 
generally Guardians Assn. v. Civil Service Comm'n of New York City, 463 U.S. 582 
(1983). 1974 Amendments to the Act clarified the scope of @ 504 by making clear 
that those charged with administering the Act had substantial leeway to explore 
areas in which discrimination against the handicapped posed particularly 
significant problems and to devise regulations to prohibit such discrimination. 
See, e. g., S. Rep. No. 93-1297, pp. 40-41, 56 (1974). [***30] 

n25 Respondents also rely on a variety of other regulations. See, e. g., 45 
CFR @ 84.52(a)(2) (1984) (stating that a recipient who provides health services 
cannot "[afford] a qualified handicapped person an opportunity to receive 
benefits or services that is not equal to that offered nonhandicapped persons") ; 
@ 84.4(b)(l)(iii) (prohibiting a recipient of federal funds from providing "a 
qualified handicapped person with an aid, benefit, or service that is not as 
effective as that provided to others"); @ 84.4(b)(l)(ii) (stating that a 
recipient cannot "[afford] a qualified handicapped person an opportunity to 
participate in or benefit from the aid, benefit, or service that is not equal to 
that afforded others" ) . 

While these regulations, read in isolation, could be taken to suggest that a 
state Medicaid program must make the handicapped as healthy as the 
nonhandicapped, other regulations reveal that HHS does not contemplate imposing 
such a requirement. Title 45 CFR @ 84.4(b)(2) (1984), referred to in the 
regulations quoted above, makes clear that "[for] purposes of this part, aids, 
benefits, [***31] and services, to be equally effective, are not required to 
produce the identical result or level of achievement for handicapped and 
nonhandicapped persons, but must afford handicapped persons equal opportunity to 
obtain the same result, to gain the same benefit, or to reach the same level of 
achievement. . . ." 

This regulation, while indicating that adjustments to existing programs are 
contemplated, n26 also makes clear that [*306] Tennessee is not required to 
assure that its handicapped Medicaid users will be as healthy as its 
nonhandicapped users. Thus, to the extent respondents are seeking a distinct 



durational limitation for the handicapped, Tennessee is entitled to respond by 
asserting that the relevant benefit is 14 days of coverage. Because the 
handicapped have meaningful and equal access to that benefit, Tennessee is not 
obligated to reinstate its 20-day rule or to provide the handicapped with more 
than 14 days of inpatient coverage. 

n26 The interpretive analysis accompanying these regulations states: 

"[The] term 'equally effective,' defined in paragraph (b)(2), is intended to 
encompass the concept of equivalent, as opposed to identical, services and to 
acknowledge the fact that in order to meet the individual needs of handicapped 
persons to the same extent that the corresponding needs of nonhandicapped 
persons are met, adjustments to regular programs or the provision of different 
programs may sometimes be necessary." 45 CFR, pt. 84, App. A, para. 6 (1984). 

We turn next to respondents' alternative contention, a contention directed 
not at the 14-day rule itself but rather at Tennessee's Medicaid plan as a 
whole. Respondents argue that the inclusion of any annual durational limitation 
on inpatient coverage in a state Medicaid plan violates @ 504. The thrust of 
this challenge is that all annual durational limitations discriminate against 
the handicapped because (1) the effect of such limitations falls most heavily on 
the handicapped and because (2) this harm could be avoided by the choice of 
other Medicaid plans that would meet the State's budgetary constraints without 
disproportionately disadvantaging the handicapped. Viewed in this light, 
Tennessee's current plan is said to inflict a gratuitous harm on the handicapped 
that denies them meaningful access to Medicaid services. 

Whatever the merits of this conception of meaningful access, it is clear that 
@ 504 does not require the changes respondents seek. In enacting the 
Rehabilitation Act and in subsequent amendments, n27 Congress did focus on 
several [*307) substantive areas -- employment, n28 education, n29 and the 
elimination of physical barriers to [***33] access n30 -- in which it 
considered the societal and personal costs of refusals to provide meaningful 
access to the handicapped to be particularly high. n31 But nothing in the pre- 
or post-1973 legislative discussion of @ 504 suggests that Congress desired to 
make major inroads on the States' longstanding discretion to choose the proper 
mix of amount, scope, and duration limitations on services covered by state 
Medicaid, see Beal v. Doe, 432 U.S. 438, 444 (1977). And, more generally, we 
have already stated, supra, at 298-299, that @ 504 does not impose a general 
NEPA-like requirement on federal grantees. n32 

n27 The year after the Rehabilitation Act was passed, Congress returned to it 
with important amendments that clarified the scope of @ 504. See Pub. L. 
93-516, 88 Stat. 1617. While these amendments and their history cannot 
substitute for a clear expression of legislative intent at the time of 
enactment, Davis, supra, at 411, n. 11, as virtually contemporaneous and more 
specific elaborations of the general norm that Congress had enacted into law the 
previous year, the amendments and their history do shed significant light on the 
intent with which @ 504 was enacted. See, e. g., Andrus v. Shell Oil Co., 446 
U.S. 657, 666-671 (1980) ; Seatrain Shipbuilding Corp. v. Shell Oil Co., 444 U.S. 
572, 596 (1980). Congress again amended Title V of the Rehabilitation Act in 
1978, in the process incorporating the enforcement mechanisms available under 
Title VI of the Civil Rights Act of 1964. See Pub. L. 95-602, 92 Stat. 2982, @ 
505(a)(2), 29 U. S. C. @ 794a. We have previously relied on the post-1973 
legislative actions to interpret @ 504. Consolidated Rail Corporation v. 



Darrone, 465 U.S., at 632-633. [***34] 

1128 "The primary goal of the Act is to increase employment." Consolidated 
Rail Corporation v. Darrone, supra, at 633, n. 13. See also 29 U. S. C. @ 701 
(11) (1976 ed.). 

n29 See, e. g., 117 Cong. Rec. 45974 (1971) (statement of Rep. Vanik); 118 
Cong. Rec. 525-526 (1972) (statement of Sen. Humphrey); 119 Cong. Rec. 5882-5883 
(1973) (statement of Sen. Cranston); 118 Cong. Rec. 3320-3322 (1972) (statement 
of Sen. Williams). 

n30 See, e. g., 29 U. S. C. @ 701 (11) (1976 ed.); S. Rep. No. 93-318, p. 4 
(1973); S. Rep. NO. 93-1297, p. 50 (1974). 

n31 Rehabilitation training, of course, was also central to the purposes of 
the 1973 Act, and such training might involve issues concerning specific health 
care benefits. In this case, however, respondents have never asserted that the 
14-day rule has any effect at all on rehabilitation programs. 

n32 Assuming, arguendo, that agency regulations may impose such a requirement 
in specific areas to further the purposes of @ 504, see Guardians Assn. v. Civil 
Service Comm'n of New York City, 463 U.S. 582 (1983); Lau v. Nichols, 414 U.S. 
563 (1974), the current regulations are drafted in far too broad terms to permit 
the conclusion that state Medicaid programs must always choose, from among 
various otherwise legitimate benefit and service options, the particular option 
most favorable, or least disadvantageous, to the handicapped. Before we would 
find that these generally worded regulations were intended to limit a State's 
longstanding discretion to set otherwise reasonable Medicaid coverage rules, 
that intent would have to be indicated with greater specificity in the 
regulations themselves or through other agency action. 

The Government agrees that the current regulations are not intended to impose 
a NEPA-like requirement on state Medicaid administrators. 

[*308] [**724] The costs of such a requirement would be far from 
minimal, and thus Tennessee's refusal to pursue this course does not, as 
respondents suggest, inflict a "gratuitous" harm on the handicapped. On the 
contrary, to require that the sort of broad-based distributive decision at issue 
in this case always be made in the way most favorable, or least disadvantageous, 
to the handicapped, even when the same benefit is meaningfully and equally 
offered to them, would be to impose a virtually unworkable requirement on state 
Medicaid administrators. Before taking any across-the-board action affecting 
Medicaid recipients, an analysis of the effect of the proposed change on the 
handicapped would have to be prepared. Presumably, that analysis would have to 
be further broken down by class of handicap -- the change at issue here, for 
example, might be significantly less harmful to the blind, who use inpatient 
services only minimally, than to other subclasses of handicapped Medicaid 
recipients; the State would then have to balance the harms and benefits to 
various groups to determine, on balance, the extent to which the action 
disparately impacts the handicapped. In addition, [***36] respondents offer 
no reason that similar treatment would not have to be accorded other groups 
protected by statute or regulation from disparate-impact discrimination. 

It should be obvious that administrative costs of implementing such a regime 
would be well beyond the accommodations that are required under Davis. As a 
result, Tennessee need not redefine its Medicaid program to eliminate [*309] 
durational limitations on inpatient coverage, even if in doing so the State 
could achieve its immediate fiscal objectives in a way less harmful to the 
handicapped. 



The 14-day rule challenged in this case is neutral on its face, is not 
alleged to rest on a discriminatory motive, and does not deny the handicapped 
access to or exclude them from the particular package of Medicaid services 
Tennessee has chosen to provide. The State has made the same benefit -- 14 days 
of coverage -- equally accessible to both handicapped and nonhandicapped 
persons, and the State is not required to assure the handicapped "adequate 
health care" by providing them with more coverage than the nonhandicapped. In 
addition, the State is not obligated to modify its Medicaid program by 
abandoning reliance [ * * * 3 7 ]  on annual durational limitations on inpatient 
coverage. Assuming, then, that @ 504 or its implementing regulations reach some 
claims of disparate-impact discrimination, the effect of Tennessee's reduction 
in annual inpatient coverage is not among them. For that reason, the Court of 
Appeals erred in holding that respondents had established a prima facie 
violation of @ 504. The judgment below is accordingly reversed. 

It is so ordered. 
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OPINION: [*I0741 JONES, Circuit Judge. 

Plaintiff-appellant, Odis D. Hall, brought this action under the 
Rehabilitation Act of [*I0751 1973, 29 U.S.C. @ 701, et seq. (1982), 
alleging that the United States Postal Service improperly denied her a position 
as a distribution clerk based on her physical handicap. The district court 
granted summary judgment for the defendants. Because we find that there are 
genuine issues of material fact that remain unresolved, we reverse the court's 
grant of summary judgment and remand for further proceedings in the district 
court. 

The underlying facts giving rise to this lawsuit are largely undisputed. 
Plaintiff, Odis D. Hall, who is a 47 year old woman, began working with 
defendant, the United States Postal Service, in 1968 as a letter carrier in the 
Detroit Region. At the time she was hired, Hall passed two tests; one for a 
clerk's position and the other for letter carrier. While she could have taken 
either position, she chose to be a letter carrier. In that capacity, Hall sorted 
and delivered mail on [**2] foot, a job which she held for five years. 
Occasionally during this period she performed what she termed "clerk work" at 
the main post office during the Christmas rush. Hall could not say exactly what 
type of clerk work she was doing, but she did indicate that no heavy lifting was 
required and that the job basically involved sorting mail. 

On June 11, 1973, while in the course of delivering mail, an automobile went 
out of control and struck Hall, causing injury to her right hip, foot and back. 
As a result of this on-the-job injury, Hall received Workers' Compensation 
benefits under the Federal Employee Compensation Act ( "FECA" ) . She continued to 
receive this compensation until June 1982, when it was determined that she was 
no longer disabled. 

On October 7, 1984, fifteen months after she stopped receiving FECA benefits, 
Hall wrote the Detroit Postmaster requesting that she be "reinstated as a 
Distribution Clerk at the General Mail facility." J. App. at 105-06. She did not 
request reinstatement to her carrier position because she could no longer do all 
of the walking, lifting and bending required of that position. Hall asked to 
become a distribution clerk because she "assumed" that it [**3] was the same 
position that she had previously performed with the postal service during the 
Christmas rush. Moreover, she believed that her physical limitations would not 



prevent her from doing the work that she formerly did as a clerk at the main 
post office. According to Ms. Hall's deposition: "Whatever I was doing then I 
can do now." Id. at 66. 

The job description of a distribution clerk states that the position 
requires, among other things, lifting up to 70 pounds, kneeling and repeated 
bending. David Adams, a Supervisor of Employment and Placement at the Detroit 
Post Office, described in his affidavit the basic functions of a distribution 
clerk: 

The job involves substantial amounts of heavy lifting and bending. Distribution 
clerks must lift heavy sacks of mail, dump them out and then sort the mail. They 
also must lift parcel post packages weighing up to 70 pounds. The heavy lifting 
is an essential part of the job, as it is often done repetitively throughout the 
day. Id. at 96. 

During the course of the application process, Hall was found to be unable to 
perform the physical requirements of the job -- particularly the heavy lifting 
and bending -- and therefore medically unsuited [**4] for the distribution 
clerk position. According to Mr. Adams, this conclusion was based in part upon 
the opinion of Hall's treating physician who stated that she is able to perform 
employment not requiring excessive bending and strenuous lifting. The Postal 
Service's examining physician concurred with this conclusion stating, in his 
report dated April 15, 1985, that Hall could not meet the criteria of heavy 
lifting and bending without being hazardous to her health. Therefore, on May 16, 
1985, Hall's application was denied. 

During the first week of May 1985, prior to her application being formally 
denied, Hall went with her daughter to the Equal Employment Opportunity ("EEO") 
Office at the Detroit Post [*lo761 Office to file a complaint that she was 
being discriminated against by the Post Office due to her physical handicap. 
According to Hall, she spoke with an EEO officer and asked that there be an 
investigation regarding the denial of her application. Hall alleges that she was 
told by the officer at this time that she would have to wait until she received 
the actual denial or termination from the Post Office before any action could be 
taken. Id. at 6 (Complaint @@ 18-20). Thereafter, [**5] in the third week of 
May 1985, after receiving the letter informing her that her application was 
denied, Hall went back to the EEO office with her daughter and renewed her 
request that an investigation be undertaken regarding her complaint of handicap 
discrimination. Id. at 7 (Complaint @ @  21-23). 

After 180 days passed without any action by the EEO office, Hall, on December 
30, 1985, filed her complaint in the United States District Court for the 
Eastern District of Michigan against the United States Postal Service, Paul H. 
Carlin, then Postmaster General of the United States, nl and Chester Cole, 
Postmaster of the Detroit, Michigan Post Office. n2 In her complaint, Hall 
alleged she had been denied a position with the Postal Service because of a 
physical handicap in violation of the Rehabilitation Act of 1973 
("Rehabilitation Act"), 29 U.S.C. @ 701 et seq. (1982), the regulations issued 
thereunder, 29 C.F.R. @ 1613.701 et seq. (1987), and the Michigan Handicappers 
Civil Rights Act. 

nl In January 1986, Albert V. Casey was named Postmaster General of the 
United States, replacing Paul N. Carlin. Pursuant to Fed. R. Civ. P. 25(d)(l), 
Casey's name has been automatically substituted as a party. [**6] 

n2 By order dated May 20, 1986, Chester Cole was dismissed as a party to this 
lawsuit. 



Prior to answering Hall's complaint, the defendants, on March 11, 1986, filed 
a motion to dismiss, or in the alternative, for summary judgment. In this 
motion, the defendants argued, among other things, that the district court did 
not have jurisdiction over Hall's Rehabilitation Act claim because she had not 
exhausted her administrative remedies, and, further, that her claim for relief 
under Michigan law must be dismissed because the Rehabilitation Act provides the 
exclusive remedy for a federal employee's claim of handicap discrimination. By 
order dated May 20, 1986, Judge Horace Gilmore granted defendants' motion to 
dismiss as to the claim arising under the Michigan Handicappers Civil Rights 
Act, but denied the motion as to the claim arising under the Rehabilitation Act. 

Thereafter, on May 30, 1986, the defendants filedtheir answer to plaintiff's 
Rehabilitation Act claim, and put forth three affirmative defenses, including 
the defense that plaintiff had failed to exhaust her administrative remedies. 

The parties conducted limited discovery and, on September 19, 1987, the 
defendants filed a [**7] motion for summary judgment. In their motion, the 
defendants argued that the Rehabilitation Act forbids discrimination in 
employment against an "otherwise qualified handicapped individual," which is 
defined as a person who, with or without reasonable accommodation, can perform 
the "essential" functions of the position in question. In defendants' view, the 
70 pound lifting requirement is an essential function of the distribution clerk 
position for which Hall applied. Since Hall admittedly could not do this heavy 
lifting and, further, since defendants are not required by the Act to 
accommodate Hall by eliminating this essential function, defendants contend Hall 
is not an "otherwise qualified handicapped individualw and thus cannot maintain 
a claim of handicap discrimination under the Rehabilitation Act. 

In his oral opinion, Judge Gilmore agreed with defendants' contention that 
the 70 pound lifting requirement for distribution clerks was an essential 
function of the job and that there was no factual question on this. The court 
also agreed with defendants' argument that the Postal Service did not have to 
modify the lifting "requirement" so that Hall could perform the job, because 
this [**8] would result in the elimination of an essential function of the 
distribution [*lo771 clerk position. Such an accommodation, in the view of 
the district court, would not be reasonable and, therefore, was not required by 
the Act. 

Because Hall believed there were genuine issues of material fact as to 
whether the lifting requirement was an essential function and as to whether a 
reasonable accommodation could be made, she timely filed this appeal. 

The Rehabilitation Act of 1973, 29 U.S.C. @ 701 et seq. (1982) ("the 
Rehabilitation Act" or "the Act"), is a program designed to assist and protect 
the rights of the handicapped. Title V of the Act prohibits federal agencies, 
federal contractors, and recipients of federal funds from discriminating against 
handicapped individuals. Toward this end, section 504 of the Act provides in 
pertinent part: 

No otherwise qualified handicapped individual in the United States . . . shall, 
solely by reason of his handicap, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimination under any program or 
activity receiving Federal financial assistance or under any program or activity 
conducted by any Executive agency [**9] or by the United States Postal 
Service. 

Id. @ 794 (emphasis added). In addition, section 501 of the Act requires federal 
employers, including the Post Office, to undertake affirmative action on behalf 
of the handicapped. Id. @ 791 (b) . This affirmative action obligation goes beyond 
the obligation set out in section 504, which, by its terms, requires only 
non-discrimination. See generally Southeastern Community College v. Davis, 442 
U.S. 397, 410-11 (1979). As one court observed: 



Section 501 "impose[s] a duty upon federal agencies to structure their 
procedures and programs so as to ensure that handicapped individuals are 
afforded equal opportunity in both job assignment and promotion." 

Prewitt v. United States Postal Service, 662 F.2d 292, 306 (5th Cir. Unit A 
1981) (quoting Ryan v. FDIC, 565 F.2d 762, 763 (D.C. Cir. 1977)); see also 
Mantolete v. Bolger, 767 F.2d 1416, 1421 (9th Cir. 1985). 

The Equal Employment Opportunity Commission ( "EEOC" ) , the agency charged with 
the enforcement of the Act, has promulgated administrative regulations that 
define the duties of federal agencies, such as the Post Office, under section 
501. The regulations ambitiously [**lo] declare "that the Federal Government 
shall become a model employer of handicapped individuals," 29 C.F.R. @ 1613.703 
(1987), and make clear that federal employers have an obligation to make 
reasonable accommodations for handicapped job applicants: 

(a) An agency shall make reasonable accommodation to the known physical or 
mental limitations of a qualified handicapped applicant or employee unless the 
agency can demonstrate that the accommodation would impose an undue hardship on 
the operation of its program. 

(b) Reasonable accommodation may include, but shall not be limited to: (1) 
Making facilities readily accessible to and usable by handicapped persons, and 

(2) job restructuring, part-time or modified work schedules, acquisition or 
modification of equipment or devices, appropriate adjustment or modification of 
examinations, the provision of readers and interpreters, and other similar 
act ions. 

29 C.F.R. @ 1613.704 (1987). The regulations also define the factors that should 
be considered in determining whether an accommodation would impose an undue 
hardship on the operation of the agency in question. Id. @ 1613.704(c). n3 

n3 These factors are: 1) the overall size of the agency's program with 
respect to number of employees, number and types of facilities and size of 
budget; 2) the type of agency operation, includingthe composition and structure 
of the agency's work force; and 3) the nature and the cost of the accommodation. 

While it has not always been so, it is now clear, at least in this circuit, 
that federal employees, including Postal Service [*I0781 employees, alleging 
handicap discrimination in employment may maintain private causes of action 
against their employers under both section 501 and section 504 of the 
Rehabilitation Act. n4 Smith v. United States Postal Service, 766 F.2d 205, 206 
(6th Cir. 1985) (per curiam); Smith v. United States Postal Service, 742 F.2d 
257, 259-60 (6th Cir. 1984). See also Gardner v. Morris, 752 F.2d 1271, 1277-78 
(8th Cir. 1985); Mackay v. United States Postal Service, 607 F. Supp. 271, 274 
(E.D. Pa. 1985). In her complaint, Hall alleges violations of section 504 of the 
Act and of the administrative regulations, discussed above, adopted under 
section 501. As such, we view her complaint as alleging causes of action under 
section 504 as well as under section 501. 

n4 It is also clear that a handicapped person alleging discriminatory 
treatment must exhaust administrative remedies as a condition precedent to 
bringing an action under either section 501 or section 504. See Smith v. United 
States Postal Service, 742 F.2d 257, 262 (6th Cir. 1984). In her complaint, Hall 
alleges that she notified the EEO office of her claim of handicap 
discrimination; asked that an investigation be undertaken with regard to her 



claim; and, receiving no response from the agency after 180 days, filed this 
lawsuit in district court. In their motion to dismiss and/or for summary 
judgment, the defendants argued that Hall's efforts were not sufficient to 
satisfy the exhaustion requirement and that, accordingly, her Rehabilitation Act 
claims must be dismissed for failure to state a claim and for lack of subject 
matter jurisdiction. The district court did not accept this argument and 
declined to dismiss Hall's Rehabilitation Act claims. Defendants did not object 
to this conclusion. Moreover, in their subsequent summary judgment motion, 
defendants did not reassert the exhaustion issue, nor did they raise the issue 
in their briefs in this court. Accordingly, while we note that Hall's compliance 
with the exhaustion requirement is not entirely free from doubt, we decline to 
address that issue because it is not properly before us. 

Because there is no dispute that Hall was handicapped within the meaning of 
the Act and was denied a position because of her handicap, the essential inquiry 
in this case, under either section of the Act, is whether Hall was otherwise 
qualified for the job of distribution clerk. In terms of the regulations, Hall 
would meet this requirement --and thus be considered a "qualified handicapped 
person" -- if, "with or without reasonable accommodation, [she] can perform the 
essential functions of the position in question without endangering" her own 
health and safety or that of others. 29 C.F.R. @ 1613.702(f) (1987) (emphasis 
added). This definition is essentially the same as that which courts have used 
for the operative term in section 504 of the Act -- "otherwise qualified 
handicapped individual." See, e-g., School Bd. of Nassau County v. Arline, 107 
S. Ct. 1123, 1131 n. 17 (1987); Mantolete v. Bolger, 767 F.2d 1416, 1421 (9th 
Cir. 1985); Jasany v. United States Postal Service, 755 F.2d 1244, 1250 (6th 
Cir. 1985). 

It is evident from a review of the case law in this area that the "otherwise 
qualified" inquiry requires a consideration not only of the handicapped 
applicant's [**I31 ability to perform the job's essential function, but also 
whether a reasonable accommodation by the employer would enable the handicapped 
person to perform those functions. See Arline, 107 S. Ct. at 1131 n.17; Brennan 
v. Stewart, 834 F.2d 1248, 1261-62 (5th Cir. 1988). As the Supreme Court 
recently explained: 

In the employment context, an otherwise qualified person is one who can perform 
"the essential functions" of the job in question. When a handicapped person is 
not able to perform the essential functions of the job, the court must also 
consider whether any "reasonable accommodation" by the employer would enable the 
handicapped person to perform those functions. 

Arline, 107 S. Ct. at 1131 n.17 (citations omitted 61 emphasis added). To some 
extent, theee inquiries are interrelated in that courts have held that an 
employer, including a federal employer, is not required to accommodate a 
handicapped individual by eliminating one of the essential functions ofthe job. 
Jasany, 755 F.2d at 1250. In other words, an accommodation that eliminates an 
essential function of the job is not reasonable. 

In determining whether a handicapped individual can perform the essential 
[**I41 functions of a position and, if not, whether [*I0791 a reasonable 
accommodation will enable him or her to do so, a district court "will need to 
conduct an individualized inquiry and make appropriate findings of fact." 
Arline, 107 S. Ct. at 1131 (emphasis added). As stated by the Eleventh Circuit 
in its opinion in Arline (affirmed by the Supreme Court): 

While legitimate physical qualifications may be essential to the performance of 
certain jobs, both that determination and the determination of whether 
accommodation is possible are fact-specific issues. The court is obligated to 
scrutinize the evidence before determining whether the defendant's 



justifications reflect a well-informed judgment grounded in a careful and 
open-minded weighing of the risks and alternatives, or whether they are simply 
conclusory statements that are being used to justify reflexive reactions 
grounded in ignorance or capitulation to public prejudice. 

Arline v. School Bd. of Nassau County, 772 F.2d 759, 764-65 (11th Cir. 1985) 
(citations omitted & emphasis added), aff'd, 107 S. Ct. 1123 (1987). 

Applying these principles tothis case, we believe the summary judgment order 
was inappropriate. In [**I51 our view, there are genuine issues of material 
fact as to whether Hall could perform the essential functions of the 
distribution clerk position and, if she could not, whether a reasonable 
accommodation by the Postal Service would enable her to perform those functions. 

In holding that Hall could not perform an essential function of the 
distribution clerk position, the lower court concluded that it must accept the 
Postal Service's job description as controlling. Since the job description 
states that a distribution clerk must be able to lift 70 pounds, and since Hall 
admittedly could not lift that much, the court concluded that there was no 
factual issue as to Hall's inability to perform an essential function of the job 
of distribution clerk. We believe this was error. As the court stated in Arline, 
the determination of whether physical qualifications are essential functions of 
a job requires the court to engage in a highly fact-specific inquiry. Arline, 
772 F.2d at 764-65. Such a determination should be based upon more than 
statements in a job description. 

In our view, Hall has raised a legitimate factual dispute as to whether the 
70 pound lifting requirement was indeed [**I61 essential. Hall spent time 
doing clerk work in the early 1970's and, as she stated in her affidavit, never 
observed any clerks -- whether they be "distribution clerks" or something else -- doing any heavy lifting. As Hall points out in her brief, if lifting were 
"essential" to the position, she most likely would have had to do some lifting 
herself, or at least would have observed others doing heavy lifting, while she 
worked in a clerk capacity. While the Postal Service suggests that Hall's prior 
clerk experience was not in a distribution clerk position, the Postal Service 
was unable to indicate what type of clerk position this was, even though that 
information presumably would be within its control. Nor did the Postal Service 
suggest that Hall's observations regarding the lifting requirements of other 
clerk positions were not accurate. 

We are not persuaded that the affidavit of David Adams, the Employment and 
Placement Supervisor at the Detroit Post Office, removes the genuine factual 
dispute regarding the essential functions of the distribution clerk position. 
AdamsOs affidavit references the job description, avers that distribution clerks 
must do substantial amounts of heavy [**I71 lifting, and concludes that 
"heavy lifting is an essential part of the job, as it is done repetitively every 
day." J. App. at 96. In the first place, the statement that the lifting 
requirement is "essentialw is a legal conclusion. Mr. Adams's assessment of what 
is "essential" may differ from a court's conclusion after it has conducted the 
"individualized inquiry" required by Arline. Further, while Mr. Adams asserts 
that distribution clerks must lift heavy sacks of mail, he does not state that 
all distribution clerks must do so on a regular basis, nor does he say that 
clerks could not do the job if they could lift only 25-30 pounds, as Hall can. 
In short, we think [*lo801 that there are material factual questions as to 
whether the lifting requirement is such an essential function of the job so as 
to justify the Postal Service's refusal to hire Hall. Accordingly, summary 
judgment on this issue was inappropriate. 

Even if it were concluded that no factual questions existed with respect to 
whether the lifting requirement was an essential function of the job, there is 
still the question as to whether Hall could perform that function if she were 
reasonably accommodated. See Arline, 107 S. [**I81 Ct. at 1131 n.17. The 
district court concluded that no factual questions existed with respect to 
whether an accommodation was necessary. The court based this conclusion on its 



view that to require an accommodation in this case would result in the 
elimination of an essential function of the job. We believe this was error. 

As we mentioned earlier, federal employers have an affirmative obligation to 
make reasonable accommodations for handicapped employees. The burden is on the 
employer to present credible evidence that a reasonable accommodation is not 
possible in a particular situation. 29 C.F.R. @ 1613.704(a) ; Jasany, 755 F.2d at 
1251 (citing Prewitt v. United States Postal Service, 662 F.2d 292, 308 (5th 
Cir. Unit A 1981)). An accommodation is not reasonable, and will therefore not 
be required, if, for instance, it imposes an undue hardship upon the operation 
of the federal employer. However, this determination, like the essential 
function determination, is highly fact-specific and requires the court to engage 

J 
in an individualized inquiry to ensure that the employer's justifications 
"reflect a well-informed judgment grounded in a careful and open-minded weighing 
of the [**I91 risks and alternatives . . . ." Arline, 772 F.2d at 765. Thus, 
the fact-specific, individualized inquiry as to whether a particular 
accommodation is reasonable should reflect the practicability to the enterprise 
involved of making the necessary accommodation. 

In this case, the Postal Service failed to introduce any evidence suggesting 
that it could not reasonably accommodate Hall. Therefore, the lower court was 
completely unable to make the kind of individualized inquiry on the 
accommodation issue that is required by Arline. Moreover, while the court was 
correct in stating that an employer is not required to eliminate an "essential 
function" in accommodating a handicapped individual, the Postal Service made 
absolutely no showing that this would occur if they attempted to accommodate 
Hall. Indeed, the court (and the Postal Service in its brief) evidently operated 
under the assumption that every accommodation relating to an essential function 
of a position necessarily eliminates that function. This is simply not the law. 
Because a particular function is found to be essential does not relieve the 
federal employer of its burden of showing that the handicapped invididual cannot 
be reasonably accommodated. To hold otherwise, as we think the district court 
did, is to ignore the reasonable accommodation aspect of the "otherwise 
qualified" inquiry. 

For the foregoing reasons, [**20] we REVERSE the grant of summary 
judgment in the defendants1 favor and REMAND to the district court for further 
proceedings. 

DISSENTBY: WELLFORD 

DISSENT: WELLFORD, Circuit Judge, dissenting: 

Hall was a letter carrier before being injured, and in 1982, she was finally 
determined no longer to be disabled after she had protested this decision 
administratively. (She requested a hearing by a hearing representative who found 
her no longer disabled, and this decision was reviewed by the Office of the 
Director for Federal Employees' Compensation.) nl Hall specifically requested 
reinstatement "as a Distribution Clerk at the General Mail Facility." The job 
description for this position included a requirement of lifting up to 70 pounds, 
which was, according to postal authorities, "an essential part of the job," as 
found by the district court. Hall testified that she [*I0811 had previously 
done "clerk work at the main post office . . . during the Christmas rush." (Not 
"any special job" and she did not know whether the job she did was, or was not, 
classified as "distribution clerk work.") Hall said that during this short 
special season work she was not called upon to do any lifting of heavy mail 
sacks. 

nl Hall's letter of October 7, 1984 to the Postmaster at Detroit concedes 
that her claim for continued "Workman's" compensation was denied by the "review" 
Board. - -  - - - - - - - - - -  - - - - - E n d F o o t n o t e s - - - - - - - - -  - - - - - - - - 



It is unquestioned that from a medical standpoint, Hall cannot, without 
hazard to her health, meet the criteria for the distribution clerk job. Just 
before official denial of her re-employment for this reason, Hall claimed to 
speak to someone in the Detroit EEO office of the Postal Service to assert 
discrimination by reason of her physical handicap. After the official denial of 
her application as distribution clerk, Hall made a further oral request of the 
EEO officer to investigate her rejection but not specifically based on her 
asserted handicap. After 180 days without a response, she filed this action 
under the Rehabilitation Act (29 U.S.C. @ 701 et seq. and the Michigan 
Handicappers Act. I believe the district court was correct in granting the 
defendants judgment. Accordingly, I dissent. 

The Rehabilitation Act prescribes only that "otherwise qualified" persons 
shall not be excluded from Postal Service Work by reason of a handicap. 29 
U.S.C. @ 794. n2 Under the statutory scheme, the Postal Service must make 
"reasonable accommodationw to a "qualified applicant." Defendants claimed in 
their motion for summary judgment that plaintiff failed to exhaust her 
administrative remedies [**22] before proceeding with this suit. There is no 
record that Hall ever filed any formal written complaint of handicap 
discrimination. Plaintiff has the burden of showing that she fulfilled 
administrative requirements before proceeding into federal court to sue the 
Postal Service. She has merely asserted that she wanted and asked about an EEO 
officer's investigation "concerning her complaint of handicap discrimination." 
She has never claimed or demonstrated any filing of a written complaint 
asserting handicap discrimination as is required, nor has she asserted any 
excuse for not following this necessary prerequisite to this suit. n3 Defendants 
have questioned the exhaustion necessity, and should have been granted a motion 
to dismiss on this basis. Smith v. United States Postal Service, 742 F.2d 257 
(6th Cir. 1984). 

n2 Judge Jones makes reference to 29 U.S.C. @ 501, which sets out that 
handicapped persons, if qualified, are to be afforded "equal opportunity" to 
do work with the Postal Service. 29 U.S.C. @ 501. Plaintiff made no such 
reference in her complaint. 

n3 Hall stated that "she assumed that the EEO officer had filed or completed 
the necessary paperwork" based on an oral complaint which is uncertain. 
(Emphasis added). 

Even if not dismissed on grounds of failure to exhaust, defendants were 
entitled to summary judgment for the reasons stated by Judge Gilmore. Hall 
asserted a claim in her complaint only under the Rehabilitation Act, 29 U.S.C. 
@ 
701 et seq., specifically @ 794, and the regulations spelling out a "reasonable 
accommodation." She did not assert a claim under @ 501, nor claim that 
defendants had any affirmative duty toward her except "not [to) discriminate 
against a qualified physicially or mentally handicapped person." 

Plaintiff has not demonstrated, as a matter of law, that she can perform an 
essential function of the position she herself sought in writing. Jasany v. 
United States Postal Service, 755 F.2d 1244 (6th Cir. 1985). See also School 
Board of Nassau County, Fla. v Arline, U.S. , 107 S. Ct. 1123, 1131 n. 17 
(1987). As Judge Jones recognizes, "an accommodation that eliminates an 
essential function of the job is not reasonable." That plaintiff served in a 
short time, part-time clerk position at some earlier period which did not, 
according to her recollection, require heavy lifting or "excessive bending" is 



no basis upon which to counter the undisputed requirements [ * * 2 4 ]  of the 
particular job she sought--distribution clerk. There was no factual material 
issue as to Hall's inability to perform that job as to one or more of its 
essential functions. The grant of summary judgment was clearly indicated. 
Celotex Corp. v. Catrett, 477 U.S. 317 (1986). [*I0821 Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242 (1986). 

On either or both bases herein discussed, judgment should be affirmed for 
defendants. 
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OPINION AND ORDER 

This case is before the Board on the appellant's petition for review of a 
decision of an administrative judge of the Board's Seattle Regional Office, 
which denied his motion for reimbursement of fees for a sign language 
interpreter. nl For the reasons discussed below, the appellant's petition is 
DENIED for failure to meet the criteria for review set forth at 5 C.F.R. @ 
1201.115. The Board REOPENS this case on its own motion under 5 C.F.R. @ 
1201.117, however, and AFFIRMS the decision as MODIFIED in this Opinion and 
Order. 

nl The appellant is deaf. 

BACKGROUND 

The appellant petitioned the Board's Seattle Regional Office for appeal of 
the agency's action removing him from his GS-9 position as a Computer Programmer 
for unacceptable performance and unauthorized use of the agency's computer 
system. On the day of the scheduled hearing before the administrative judge, 
the parties announced that a settlement had [ * 2 ]  been reached. With an 
interpreter present, the appellant's counsel stated the terms of the agreement 
for the record. The parties' settlement of the issue in the appeal obviated the 
need for an evidentiary hearing. A copy of the settlement agreement, signed by 
both parties' attorneys, was submitted for inclusion into the record. See 
Appeal File, Tab 16. The administrative judge then dismissed the appeal based 
on the terms of the settlement agreement. 

In his petition for review, the appellant contends that, because he is deaf, 
he needed an interpreter in order to understand and participate in the hearing 
and that he is entitled to one under 29 U.S.C. @ 794. Specifically, the 
appellant states that the policy of nondiscrimination set forth in section 794 
requires the appointment of an interpreter at Board expense in order to provide 
him with meaningful access the hearing process and, once it is shown that he is 
deaf, no further showing is needed to grant his motion for reimbursement of 
interpreter fees. 

ANALYSIS 



Pursuant to 29 U.S.C. @ 794, n2 a handicapped employee may not "solely be 
reason of his handicap, be excluded from participation in, be denied the 
benefits of, [*3] or be subjected to discrimination . . . under any program 
or activity conducted by any Executive agency. . . . " In addition, the appellant 
has both a statutory and regulatory right to a hearing on his initial appeal to 
the regional office. See 5 U.S.C. @ 7701(a)(l); 5 C.F.R. @ 1201.24(d). 
Therefore, reasonable accommodations "may have to be made" to assure "otherwise 
qualified handicapped individuals the meaningful access to which they are 
entitled." See Alexander v. Choate, 105 S.Ct. 712, 721 (1985). 

n2 Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. @ 
794). In enacting 29 U.S.C. @ 794, Congress has in effect codified the 
constitutional right to equal protection. See Halderman v. Pennhurst State 
School and Hospital, 446 F.Supp. 1295, 1323 (D.C. Pa. 1977), aff'd in part, 
reversed in part on other grounds, 612 F.2d 84 (3rd Cir. 1979), reversed on 
other grounds, 101 S.Ct. 1531 (1981), on remand 673 F.2d 647 (3rd Cir. 1982). 

The record indicates that the appellant did not submit his request for the 
designation of an interpreter until the day of the scheduled hearing. See 
Appeal File, Tab 14. Although an interpreter was present [*4] at the hearing 
where the parties entered on the record their settlement on the merits of the 
appellant's appeal, the appellant has not established why the presence of an 
interpreter was necessary at the proceedings. The appellant has not shown that 
his hearing impairment affected his communications with his attorney or the 
administrative judge. n3 From the record of the settlement hearing, the 
information communicated at the hearing was not complex, did not involve 
questions and the presentation of testimony of witnesses, or extend over a 
lengthy period of time. 

n3 Cf. 28 U.S.C. @ 1827(d) (which provides for the use of interpreters in 
courts of the United States in proceedings involving the hearing impaired). 

As noted above, only the terms of the settlement agreement were stated at the 
hearing before the administrative judge. Thus, the appellant had no need to 
testify with regard to the factual issues relating to the merits of the removal 
action, present witnesses in support of his contentions, or otherwise present 
any available defense at the hearing. Nor were any witnesses and testimony 
presented by the agency. The appellant's attorney also signed the written 
settlement [*5] agreement, which the appellant apparently had the opportunity 
to read and to discuss with his attorney. In addition, no objection was raised 
to any stipulation contained in the written agreement, and there is no 
allegation that the appellant, or his attorney, did not fully comprehend, or 
appreciate the import of, the terms of the settlement. In light of the very 
limited and specific events which occurred on the day of the hearing, we find 
that the appellant was not denied any due process rights or equal protection, or 
that any principles of fairness and justice were violated. n4 

n4 Cf. United States v. Tapia, 631 F.2d 1207, 1210 (5th Cir. 1980) (under 28 
U.S.C. @ 1827, the basic inquiry on whether or not the failure to provide an 
interpreter was error must be whether such failure made the trial fundamentally 
unfair in a criminal case). 

The Board finds that, on this record, the appellant has not demonstrated that 
he did not have meaningful access to the proceedings as they occurred. Thus, we 
need not decide whether there would have been a violation of 29 U.S.C. @ 794 if 
a hearing on the merits of the appellant's case had been held and an interpreter 
was not present. [*6] However, where the ability of a qualified handicapped 
individual to understand and communicate with counsel with regard to proceedings 
before the Board is impaired, the Board is obligated to provide an interpreter. 
See generally 29 U.S.C. @ 794. 

Since the appellant's substantive rights were not affected or denigrated, the 
administrative judge did not err in denying the motion for interpreter's fees. 
See Karapinka v. Department of Energy, 6 M.S.P.R. 124, 127 (1981) 



(administrative judge's procedural error is on no legal consequences unless it 
is shown that it has adversely affected a party's substantive rights). 

ORDER 

This is the final order of the Merit Systems Protection Board in this appeal. 
5 C.F.R. @ 12201.113(c). 

NOTICE TO APPELLANT 

You may petition the United States Court of Appeals for the Federal Circuit 
to review the Board's decision in your appeal, if the court has jurisdiction. 
5 U.S.C. @ 7703. The address of the court is 717 Madison Place, N.W., 
Washington, D.C. 20439. The court must receive the petition no later than thirty 
days after you or your representative receives this order. 
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OPINIONBY: PECKHAM 

OPINION: ORDER 

INTRODUCTION 

In the current action defendant architectural firm Daniel, Mann, Johnson, & 
Mendenhall ("DMJM") is moving to dismiss the complaint against it for failure to 
state a claim upon which relief can be granted, pursuant to Rule 12@)(6) of the 
Federal Rules of Civil Procedure. 

BACKGROUND 

This lawsuit arises out of the construction of the Fillmore Center Project 
("project") in San Francisco. The project, which consists of 1,113 low-rent 
housing units, was started in 1984 and is under construction by Fillmore Center 
Associates ("FCA"). 

The plaintiffs, Independent Housing Services of San Francisco, California 
Association of Persons with Handicaps, Independent Living Center of San 
Francisco, and Helen Rodriguez allege that due to the federal and state funding 
of FCA and the San Francisco Redevelopment Agency ("SFRA"), a publicly funded 
developer support program, as well as the latter's use of eminent domain, the 
architects ("DMJM") are beneficiaries of federal and state financial assistance. 



The plaintiffs further allege that none of the units are fully handicapped 
accessible and that the construction of [*2] the project violated federal, 
state and local handicap access requirements. 

DMJM is an architectural firm based in San Francisco and exists under the 
laws of California. DMJM was the architect of record on the project and is 
involved in this lawsuit because its architectural design allegedly did not 
provide sufficient handicap accessibility. The federal and state claims against 
DMJM arise out of their alleged failure to incorporate any handicapped 
accessible apartments into their design of the Fillmore Center complex of 
low-rent apartments. The plaintiffs allege that DMJM knew, or should have known, 
that the project was designed with insufficient handicap accessibility. 

Plaintiff asserts nine causes of actions against DMJM, Fillmore Center 

Associates and the San Francisco Redevelopment Agency. Three of the causes of 
action arise under federal law. The sixth cause of action alleges violation of 
the Rehabilitation Act of 1973, 29 U.S. C. @ 794, the seventh cause of action 
alleges violation of Section 1983 of the Civil Rights Act, 42 U. S. C @ 1983, and 
the eighth cause of action alleges violation of the Architectural Barriers Act 
of 1968, 42 U.S.C. @ 4151. 

In the remaining six actions [*3] of the complaint, the plaintiffs allege 
violation of state building code, California Building Code Title 24, violation 
of California Government Code @ 11 135, violation of California Government Code 
@@ 4450 et seq., violation of the Unruh Civil Rights Act, California Civil Code 
@@ 5 1 et seq., violation of Unfair Business Practices Act, California Business 
and Professions Code @ 17200 and declaratory relief. 

The defendants argue that none of the federal or state causes of action, 
however, state a claim against DMJM upon which relief should be granted. 

DISCUSSION 

A. StAndard for Motion to Dismiss 

In considering defendant's motion to dismiss, this court must presume that 
the plaintiffs' allegations are true, and grant the motion only if it appears 
"beyond doubt" that the plaintiff can prove no set of facts entitling it to 
relief. Sun Savings & Loan Assoc. v. Dierdorff, 825 F.2d 187, 191 (9th Cir. 
1987); Federal Savings and Loan Ins. Corp. v. Musacchio, 695 F.Supp. 1053, 1058 
(N.D. Cal. 1988). Motions to dismiss will therefore be viewed with disfavor 
under this liberal standard. Intake Water Co. v. Yellowstone River Compact 
Comm., 590 F.Supp. 293 (D. Mont. 1983), [*4] aff'd, 769 F.2d 568 (9th Cir. 
1984)' cert. denied, 476 U.S. 1163, 106 S.Ct. 2288, 90 L.Ed.2d 729 (1985). A 
complaint may be dismissed as a matter of law for two reasons: (1) lack of a 



cognizable legal theory or (2) insufficient facts under a cognizable theory. 2A 
J. Moore, Moore's Federal Practice para. 12.08 at 2271 (2d ed. 1982), cited in 
Robertson v. Dean Witter Reynolds, Inc., 749 F.2d 530, 533-34 (9th Cir. 1984). 
To dismiss, "it must appear to be a certainty that the plaintiff would not be 
entitled to relief under any set of facts that could be proved." Wool v. Tandem 
Computers. Inc., 818 F.2d 1433, 1439 (9th Cir. 1987). 

B. Defendant's Motions to Dismiss All Federal Claims 

The plaintiffs allege three federal claims against DMJM: (1) violation of the 
Rehabilitation Act of 1968; (2) violation of the Architectural Barriers Act of 
1973; and (3) violation of Section 1983 of Title 42 of the United States Code. 

1. The Rehabilitation Act of 1973 

The plaintiffs claim that DMJM's failure to incorporate handicapped 
accessible apartments into the complex violates Section 504 of [*5] the 
Rehabilitation Act of 1973, 29 U.S. C. @ 794, and the regulations promulgated 
thereunder, which prohibit discrimination against the physically handicapped 
and disabled persons by recipients of "federal financial assistance". 

Defendant contends that plaintiff must exhaust its administrative remedies 
before appearing in federal court, with regard to its allegation of a violation 
of the Rehabilitation Act. However, in Smith v. Barton, 914 F.2d 1330 (9th Cir. 
1990), the Ninth Circuit explicitly found that such exhaustion is not required. 
First, the Smith court found that the statute had been consistently construed as 
providing a private right of action. 914 F.2d at 1338 (citing Greater Los 
Angeles Council on Deafness, Inc. v. Zolin, 812 F.2d 1103, 1107 (9th Cir. 1987) 
(holding in part that a private right of action is available if the defendants 
are not shielded by immunity or uninvolvement with the decision-making 
process)). Next, the Ninth Circuit found that "administrative remedies, which 
result in suspension or termination of the federal assistance to the 
institutional recipient, do not afford individual complainants adequate [*6] 
relief. Therefore, private plaintiffs suing under section 504 need not first 
exhaust administrative remedies. " Smith, 9 14 F.2d at 1338. Thus, defendant's 
contention is without merit. 

In order to prevail in a case brought under section 504, however, a plaintiff 
must show that the plaintiff is seeking to inhabit a residence that exists as 
part of a program or activity receiving federal financial assistance. Doe v. New 
York Univ., 666 F.2d 761, 774-75 (2nd Cir. 1981). This test as been adopted by 
the Ninth Circuit and was reiterated in Smith v. Barton, 914 F.2d 1330 (9th Cir. 
1990). 

The plaintiffs have failed to allege that DMJM received any federal funds 
either directly or indirectly. The Rehabilitation Act applies to "programs or 



activities" that receive federal financial assistance. The term " federal 
financial assistance" has been broadly construed to encompass assistance of 

any kind, direct or indirect. Bellamy v. Roadway Exp., Inc., 668 F.Supp. 615 
(N.D. Ohio 1987) (citing Consolidated Rail Corporation v. Darrone, 465 U.S. 624, 
104 S.Ct 1248, 79 L.Ed.2d 568 (1984); [*7] Arline v. School Board of Nassau 
County, 772 F.2d 759 (11th Cir. 1985), cert. granted and limited on other 
ground, 475 U.S. 11 18 (1986), Frazier v. Board of Trustees of Northwest 
Mississippi Regional Medical Center, 765 F.2d 1278 (5th Cir. 1985), cert. 
denied, 476 U.S. 1142 (1986)). A "recipient" of federal assistance includes any 
private agency, institution, or organization to which federal financial 
assistance is extended for any program or activity, directly or through another 
recipient. 29 C.F.R. @ 8.3 (1990). Discovery may be necessary to determine 
whether the program or activity receives "federal assistance," and therefore the 
question ordinarily cannot be resolved on an motion for judgment on the 
pleadings. However, where plaintiff has simply failed to allege the direct or 
indirect receipt of financial assistance, the claim may be susceptible to 
dismissal under Rule 12(b)(6). In Bellamy v. Roadway Express, Inc., plaintiffs 
simply alleged that the defendant was "a contractor with the United States." 
This failure to allege federal financial assistance was fatal to the 
Rehabilitation Act claim. 668 F.Supp. at 618. [*8] 

The Supreme Court has made clear that Section 504's scope is limited to those 
who actually "receive" federal financial assistance. Dept. of Transportation v. 
Paralyzed Veterans, 477 U.S. 597, 106 S.Ct 2705, 91 L.Ed.2d 494 (1986) (holding 
that commercial airlines are not recipients of federal financial assistance 
("FFA") under section 504 for six reasons.) nl The importance of Justice 
Powell's opinion lies in the analysis of legislative intent to show that the 
airlines are "beneficiaries" and not "recipients" of the federal financial 
assistance to airports, and therefore cannot be reached under the 
Rehabilitation Act. Congress sought to impose section 504 coverage as a 
condition or obligation tied to the recipient's agreement to accept federal 
funds. By so limiting coverage to recipients, Congress imposed section 504's 
obligations upon those who are in a position to accept or reject those 
obligations as part of the decision whether or not to "receive" federal funds. 
Id. Only parties in the position of direct or indirect recipients are defined as 
the "recipients" for purposes of the Act. Id. To tie section 504's scope to 
economic benefit [*9] derived from the assistance in question would give the 
section almost limitless coverage. Id. "Indirect" assistance would occur when 
the government used an intermediary to give aid to a third party. Id. 

nl (1) airport officials receive FFA, not airlines, (2) scope of @ 504 is 
limited to actual receipt of funds, (3) airlines are beneficiaries of FFA, not 
indirect recipients, (4) Congress did not intend limitless scope, hence @ 504 
does not cover beneficiaries, (5) the scope of @ 504 does not fuse airports and 



airlines in a single program or activity, and (6) the air traffic control system 
is not a form of FFA and the airlines are solely beneficiaries. 

In the current case, plaintiffs fail to allege that DMJM was a recipient, 
rather than a beneficiary, of federal financial assistance. See Complaint paras. 
22-25,60. n2 DMJM correctly concludes that due to plaintiffs' failure to allege 
direct or indirect receipt of "federal financial assistance", the claim should 
be dismissed. 

n2 Para. 25. At all times mentioned, and particularly at the time DMJM drew 
the plans and specifications and supervised the construction, DMJM knew, or in 
the exercise of reasonable care should have known, that the Fillmore Center 
project was being constructed in violation of state and federal laws providing 
accessibility to physically handicapped and disabled persons. 

Para. 60. Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. @ 794, and 
the regulations promulgated thereunder, as revised, prohibit discrimination 
against physically handicapped and disabled persons by recipients of federal 
funds in the administration of their programs. The defendants are, and have 
been, under an affirmative duty to plan, design, and construct a housing project 
without physical obstacles that limit access to and usage of housing units, and 
to achieve accessibility to its programs for physically handicapped and disabled 
persons. 

In this case, plaintiffs' only claim is that "the defendants are, and have 
been, under an affirmative duty to plan, design, and construct a housing project 
without physical obstacles . . . " Complaint para. 60. Plaintiffs have not 
sufficiently alleged the " federal financial assistance" hurdle of section 504 
with regard to DMJM. Accordingly, the Rehabilitation Act claims against DMJM 
are dismissed. 

2. The Architectural Barriers Act of 1968 

Plaintiff contends that the failure to include handicapped accessible 
facilities in the Fillmore Center also exposes DMJM to liability under the 
Architectural Barriers Act of 1968 because that Act does not apply solely to 
recipients of federal financial assistance. Defendant argues that the 
Architectural Barriers Act applies only to federal financial aid recipients and 
since it is not a recipient of federal financial assistance, it is not a proper 



party under the Architectural Barriers Act. 

The overall purpose of the Architectural Barriers Act was "to insure that all 
public buildings constructed in the future by or on behalf of the Federal 
Government or with loans or grants from the Federal Government are designed and 
constructed in such a way [*I11 that they will be accessible to and usable by 
the physically handicapped. " Rose v. United States Postal Service, 774 F.2d 
1355, 1358 (9th Cir. 1984) (citing S.Rep. No. 538, 90th Cong., 1st Sess., 
reprinted in 1968 U.S.Code Cong. & Admin. News 3214, 3215). 

Section 4151 of the Architectural Barriers Act excepts "a privately owned 
residential structure not leased by the government for subsidized housing 
programs." 42 U.S.C. @ 415 1. In the discussion of Rose v. United States Postal 
Service, 774 F.2d 1355 (9th Cir. 1984) (holding in part that all buildings 
leased to the United States Post Office after January 1, 1977 must be 
handicapped accessible), the Ninth Circuit interprets the act as "requiring 
buildings constructed or leased by the federal government to be made accessible 
to handicapped persons. " 774 F.2d at 1356. In the current case, the plaintiffs 
have not alleged that the Fillmore Center was constructed or leased by the 
federal government. 

Further, plaintiffs have failed to allege that DWM was a recipient of 
federal financial assistance rather than a beneficiary, see supra, consequently 
DMJM has not sufficiently alleged [*I21 liability under the Architectural 
Barriers Act. Locascio v. City of St. Petersburg, 731 F.Supp 1522 (M.D. Fla. 
1990). "Construction which is subject to the Barriers Act and/or which is a 
'program or activity' subject to @ 504 must conform with Uniform Federal 
Accessibility Standards." Locascio, 731 F.Supp. at 1529. The Uniform Federal 
Accessibility Standards, 41 C.F.R. 101, et seq., were adopted August 2, 1984, by 
the General Services Administration and HUD. Part 41 of 28 C.F.R. defines a 
recipient of federal financial assistance as "any state or its political 
subdivision, . . . any public or private agency, institution, organization, or 
other entity, or any person to which federal financial assistance is extended 
directly or through another recipient, including any successor, assignee, or 
transferee or a recipient, but excluding the ultimate beneficiary of the 
assistance." 41.3(d) (emphasis added.). Since plaintiffs have not sufficiently 
alleged receipt of federal financial assistance, they have not alleged liability 
under the Architectural Barriers Act. 

The interpretation that plaintiffs have not sufficiently alleged liability 
under the [*I31 Architectural Barriers Act because it did not allege receipt 
of federal funds is supported by the ability of the Architectural and 
Transportation Barriers Compliance Board to remedy a violation solely by the 
withholding of funds. This remedy would only be practical if each party that 
violated the Act could be punished in the fashion available to the Board. 



The interpretation of the Architectural Barriers Act as requiring a similar 
relationship to the federal government as the Rehabilitation Act is further 
supported by Disabled in Action of Pennsylvania v. Pierce, 606 F.Supp. 3 10 (E.D. 
Pa. 1985) in which the court found that though the Barriers Act did not appear 
to mandate anything that section 504 did not, Congress intended section 504 to 
be "an independent weapon in its barrier-free arsenal" 606 F.Supp. at 3 13. 

Accordingly, we grant defendant's motion to dismiss the Architectural 
Barriers Act cause of action. 

3. Title 42 U.S.C. @ 1983 

Plaintiffs appear to allege that DMJM violated 42 U.S.C. @ 1983 because it 
was involved in a conspiracy to harm the plaintiffs by depriving the plaintiffs 
of their federal rights. Plaintiffs claim DMJM denied [*I41 them handicapped 
accessible housing. They further allege that even if the Rehabilitation Act 
claim is dismissed against DMJM, there is still such a claim against the other 
defendants and as such, a conspiracy may still be shown to have existed. 
Defendant argues that, since the Rehabilitation Act does not apply to DMJM, DMJM 
has not deprived plaintiff of their federal rights. 

However, to act "'under color of' state law for section 1983 purposes does 
not require that the defendant be an officer of the State. It is enough that it 
is a willful participant in joint action with the State or its agents. Private 
persons, jointly engaged with state officials in the challenged action, are 
acting 'under color' of law for the purposes of section 1983 actions." Dennis v. 
Sparks, 449 U.S. 24, 28, 101 S.Ct 183, 189, 66 L.Ed.2d 185, 191 (1980). An 
otherwise private person acts "under color of" state law when engaged in a 
conspiracy with state officials to deprive another of federal rights. Tower v. 
Glover, 467 U.S. 914, 104 S.Ct. 2820, 81 L.Ed.2d 758 (1984). In Howerton v. 
Gabica, 708 F.2d 380 (9th Cir. 1983), [* 151 for example, the defendants acted 
under color of state law when they engaged a police officer to help evict the 
plaintiff tenant. The court's finding of a conspiracy under section 1983 hinged 
on the required showing of deliberateness with which the color of law was 
invoked. 708 F.2d at 390. 

In this case, the plaintiffs have claimed that the SFRA is a state actor. 
Complaint para. 19. Plaintiffs further claim that the Fillmore Center Associates 
is a recipient of state and federal funds. Complaint para. 18. Plaintiffs do not 
allege that DMJM is a state actor or received state or federal funds. 

To survive a motion to dismiss, plaintiffs must allege with sufficient 
factual particularity that the private and state actors "directed themselves 
towards an unconstitutional act by virtue of a mutual understanding or 
agreement." Hauptmann v. Wilentz, 570 F.Supp. 351, 382 (D.N.J. 1983), aff'd mem, 
770 F.2d 1070 (3rd Cir. 1985); see also Annunziato v. The Gap, Inc., 744 F.2d 



244, 250-52 (2d Cir. 1984); Tarkowski v. Robert Bartlett Realty Co., 644 F.2d 
1204, 1206-07 (7th Cir. 1980). "To prove a conspiracy [*I61 between private 
parties and the government under section 1983, an agreement or 'meeting of the 
minds' to violate constitutional rights must be shown." Fonda v. Gray, 707 F.2d 
435, 438 (9th Cir. 1983), citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 152, 
158, 90 S.Ct. 1598, 1609, 1626, 26 L.Ed.2d 142, 151, 155 (1970) (Black, J., 
concurring). 

Plaintiffs allege that the Fillmore Center project was "constructed in 
accordance with the plans and specifications prepared and drawn by DMJM, and 
under DMJM's supervision. " Complaint para. 24. Further, the Complaint alleges 
that "defendants, each of them, in doing or failing to do each of the acts 
alleged in this complaint, were acting for each other in a common scheme to 
cause damage to the plaintiffs." Complaint para. 27. "The acts and omissions of 
defendants alleged herein are and were under color of law and official policy 
and custom, as hereinabove set forth, and deprive plaintiffs of their rights in 
violation of 42 U.S .C. @ 1983. " Complaint para. 64. 

Since it does not "appear to a certainty that the plaintiff would not be 
entitled to relief under any set of facts that could [*I71 be proved," Wool 
v. Tandem Computers, Inc., 818 F.2d at 1439, we deny defendant, DMJM's motion to 
dismiss on the 42 U.S.C. @ 1983 claim. 

C. Defendant's Motions to Dismiss All State Claims 

The plaintiffs raise four state-based causes of action against the 
defendants, California Government Code @ 11 135 (discrimination under program 
receiving financial assistance from the state), California Government Code @ 
4450 (mandating equal access for physically handicapped), California Civil Code 
@@ 51, et seq. (the Unruh Civil Rights Act) and the Unfair Business Practices 
Act, California Business and Professions Code @ 17200. 

1. Strict Liability Protection Bars All State Claims 

DMJM alleges that plaintiffs are holding it strictly liable for construction 
of housing projects. DMJM goes on to argue that since it is a service provider, 
under California law, architects cannot be strictly liable, and that all state 
law claims should fail, absent a showing of negligence. 

It is true that, in California, "where the primary objective of a transaction 
is to obtain services, the doctrines of implied warranty and strict liability do 
not apply. " Stuart v. Crestview Mut. Water Co., 34 Cal. App. 3d 802, 81 1 (1973). 
[*I81 "Those who sell their services for the guidance of others in their 
economic, financial, and personal affairs are not liable in the absence of 
negligence or intentional misconduct. " Del Mar Beach Club Owners Assn. v. 
Imperial Contracting Co., 123 Cal. App. 3d 898 (1981). 



However, it is equally clear that these cases fall within the realm of 
product liability and warranty. For example, in Del Mar Beach Club, 123 Cal. 
App. 3d 898, upon which defendant relies, a strict liability action could not 
stand against engineers or architects where the cause of the action lay in the 
defective design and construction of a project on an unstable bluff. 

Architects may be protected in product liability cases absent a showing of 
negligence, but the four claims made by the plaintiff do not involve questions 
of warranty. Plaintiff alleges violating Cal. Government Code @ 11 135 
(discrimination under program receiving state financial assistance) , Government 
Code @ 4450 (mandating access for physically handicapped if built with state or 
local funds), the Unruh Civil Rights Act and the Unfair Business Practices Act. 
There is no total bar to the plaintiffs' state law [*I91 claims, because none 
of plaintiffs' causes of action plead for strict liability resulting from a 
defective product or process. 

2. Plaintiffs Must Show Certificate of Merit 

Defendant argues that plaintiffs' state law claims must be dismissed because 
plaintiffs have not filed a "Certificate of Merit" as required by California 
Code of Civil Procedure @ 4 11.35. That provision states, in relevant part that: 

(a) In every action,. . . arising out of the professional negligence of a 
person holding a valid architect's certificate . . . the plaintiff's attorney 
shall file the certificate specified by subdivision (b). 

(g) The failure to file a certificate in accordance with this section shall 
be grounds for a demurrer pursuant to section 430.10 or a motion to strike 
pursuant to section 435. 

We need not decide whether, under the Erie doctrine, this code section must 
be considered by this court. Even assuming for the moment that this is a 
substantive state law, it is inapplicable to the case at hand. 

As noted it legislative history, the bill "[rlequires . . . that an attorney, 
on or before service of a complaint on a defendant, file a certificate of intent 
in a malpractice action against [*20] a licensed architect, professional 
engineer, or land surveyor." Digest of Bill AB 357 para. 1 (Aug. 29, 1979). 
(emphasis added). "The purpose of this bill is to reduce the number of frivolous 
claims filed against design professionals, thereby reducing legal defense costs 
and discouraging increases in malpractice insurance rates for design 
professionals. " Id. at 2. (emphasis added). 

This is not a cause of action for malpractice. Plaintiffs have not alleged 
that they were clients of DMJM. Therefore, a certificate of merit is not 
required in order for plaintiffs to pursue their state claims. 



3. California Government Code 11 135 

As a first state cause of action, plaintiffs allege that the defendants 
violated California Government Code @ 11 135, which states that, 

"No person in the State of California shall, on the basis of ethnic group 
identification, religion, age, sex, color, or mental or physical disability, be 
unlawfully denied the benefits of, or be unlawfully subjected to discrimination 
under, any program or activity that is funded directly by the state or receives 
any financial assistance from the state. " 

"Program or activity" means: 

"any project, action or procedure undertaken [*21] directly by recipients 
of State support or indirectly by recipients through others by contracts, 
arrangements or agreements, with respect to the public generally or with respect 
to any private or public entity. Such programs and activities include, but are 
not limited to . . . housing. " 22 Cal. Code Reg. @ 98010 

There is a private right of action under section 11 135, prohibiting 
discrimination against handicapped persons by any program or activity funded 
directly by the state or receiving financial assistance from the state. Greater 
Los Angeles Council on Deafness, Inc. v. Zolin, 812 F.2d 1103 (9th Cir. 1987) 
(holding that the similarity of language between section 11 135 and section 504 
supports a finding of a private right of action under section 11 135) (citing See 
Kling v. County of Los Angeles, 633 F.2d 876 (9th Cir. 1980) (private right of 
action under section 504)). California has explicit policy that encourages and 
enables disabled persons to participate fully in the social and economic life of 
the state Cal. Gov. C. @ 19230(a). Section 11 136, providing an administrative 
remedy for section 11 135, is not written in mandatory or exclusive [*22] 
terms and does not preclude a private financial remedy. Id. 

However, plaintiffs have failed to state a claim against DMJM because they 
have not alleged that DMJM is a recipient of "state financial assistance". "The 
basic statutes [including section 11 1351 prohibit discrimination in any program 
receiving federal or state financial assistance, on the basis of physical 
handicap or disability." Martin v. City of Los Angeles, 162 Cal. App. 3d 559, 
562, 209 Cal. Rptr. 301, 302 (1984). See, In re Marriage of Carney, 24 Cal.3d 
725, 157 Cal. Rptr. 383 (1979). 

In People v. Levinson, 155 Cal. App. 3d Supp. 13, 16, 203 Cal. Rptr. 426, 428 
(1984), the court applied a two part test, first determining if the defendants 
were state or local agents, and if so, did the agency's actions in the case at 
hand meet the definition of program or activity under section 11 135. Levinson 
held that a municipal court was a local agency, but its referral to traffic 
school was not a "program or activity," hence the municipal court was not 



required to provide an interpreter for a deaf man attending traffic school. 
[*23] 155 Cal. App. 3d Supp. 13 at 19. 

The Levinson court determined that the legislature's intended reach of 
section 11 135 is to recipients of "state financial assistance" or "state 
support". "Recipient" is defined by Title 22 Cal. Admin. Code @ 98010 as "any 
contractor, local agency, or person, who regularly employs five or more persons 
and who receives state support, as defined in this section, . . ., but excluding 
the ultimate beneficiary 'of the State support." 22 Cal. Admin. Code @ 98010. 

In the current case, plaintiff does not allege that DMJM was in any way a 
direct or indirect recipient of state financial assistance or state support. 
Accordingly, we grant defendants motion to dismiss the section 11135 cause of 
action. 

4. California Government Code @ 4450 

The second state cause of action arises out of plaintiffs' claim that the 
defendants violated California Government Code @@ 4450-4458. These sections were 
enacted to "insure that all buildings . . . constructed in this state by use of 
state, county or municipal funds . . . shall be accessible to and usable by the 
physically handicapped." G0vt.C. @ 4450. Sections 4450-4458 are the principal 
statutory [*24] scheme regarding access to and use of public facilities by 
disabled persons. Donald v. Sacramento Valley Bank, 209 Cal. App. 3d 1 183, 1 191 
(1 989). 

Not all public buildings are subject to Sections 4450-4458. Donald v. 
Sacramento, 209 Cal.App.3d at 1 192. "Generally, the requirements for access and 
use are applicable only to buildings and facilities stated in Section 4450 
intended for use by the public, which have any reasonable availability to, or 
usage by, physically handicapped person, . . . " Cal. Gov.Code @ 445 l(a). 

The parties did not address the question of whether the Fillmore Center 
project is a facility that is subject to these Sections of the Government Code. 
Moreover, the parties did not discuss the issue of who is subject to Government 
Code Sections 4450-4458, and whether DMJM is subject to the legislation. Thus, 
we will not decide these questions here. We will only address the questions that 
the parties raised regarding mootness and the availability of damages. 

a. Injunctive Relief Under Section 4450 

The only remedy contained solely within G0vt.C. @ 4452 is injunctive relief. 
Though DMJM alleges that they have completed the design [*25] of the building 
and that their role in the Fillmore Center is complete, we decline to grant 
defendant's motion to dismiss on the ground that future work on the Fillmore 
Center by DMJM may meet the standard of defendant's "capability of repetition, 



yet evading review". Nebraska Press Assoc. v. Stewart, 427 U.S. 539, 96 S.Ct 
2791, 49 L.Ed.2d 683 (1976). n3 

n3 Injunctive relief was denied in Cafe Royale because the restaurant had 
long since gone out of business. Cafe Royale, 218 Cal.App.3d at 183-84. 

b. Damages Under Section 4450 

In a handicapped individual's action, seeking damages against a restaurant 
for its failure to construct, alter, and maintain its facilities in violation of 
Health & Saf. Code @ 19955 et seq., the court interpreted statutes Heath & Saf 
@@ 19955 et seq., and Gov. @@ 4450 et seq., as not providing a damages cause of 
action independent of the Unruh Civil Rights Act. Donald v. Cafe Royale, Inc., 
218 Cal. App. 3d 168, 172, 266 Cal. Rptr. 804, 807 (1990). [*26] (holding in 
part that a restaurant with separate and limited accommodations (a few tables in 
a different area) for physically handicapped diners did not constitute equal 
access, but that damages were unavailable absent a showing of discrimination on 
a particular occasion.) n4 

n4 "Although Cafe Royale was not in compliance with section 19955 et seq. and 
section 4450 et seq., . . . , these statutes do not provide a cause of action for 
damages independent of section 54 et seq. to a physically disabled individual 
denied access. " Donald, 218 Cal.App. at 182-83 (1990) (emphasis in original). 

Thus, with regard to the individual plaintiff, in order to establish damages 
under section 4450, Ms. Rodriguez must have taken the additional step of 
establishing that she was denied equal access on a particular occasion in order 
to claim damages under the Unruh Act. Cafe Royale, Inc., 218 Cal. App. 3d at 
183. Plaintiff does not allege that she has ever been denied housing at the 
Fillmore [*27] Center project. Ms. Rodriguez only claims to have "been 
severely damaged by the inaccessibility she has encountered." Complaint para. 
17. However, she has not alleged that she found the Fillmore project 
inaccessible on a particular occasion, that she would be interested in living 
at the Center, or that she could afford to live there. See Complaint paras. 
15-16. Therefore, plaintiffs' request for damages is dismissed. 



5. The Unruh Civil Rights Act 

The plaintiffs' third state claim is a breach of plaintiffs' civil rights 
under the Unruh Civil Rights Act, California Civil Code @@ 51, et seq. ("Unruh 
Act"). An apartment complex is a business enterprise within the meaning of the 
act. Flowers v. John Burnham & Co., 21 Cal.App.3d 700, 703 (1972) (citing Swann 
v. Burkett, 209 Cal.App.2d 685); see also Marina Point, Ltd. v. Wolfson, 30 
Cal.3d 721 (1982). The defendants claim that due to the plaintiffs' failure to 
attempt to rent from Fillmore Center on a particular occasion, damages are 
unavailable as a remedy under section 54.3. Furthermore, defendants contend that 
since their involvement with the Fillmore Center Project [*28] is complete, 
that plaintiffs' entire claim should be dismissed. 

a. Plaintiffs' Claims Under Section 54 

The underlying legislative intent of Civ. Code, sections 54 et seq., n5 which 
declares that all physically handicapped persons are entitled to the same rights 
as non-handicapped persons to full and free use of public facilities and places, 
is to require affirmative conduct so as to guarantee access to the physically 
handicapped upon construction of new facilities or with the repair and 
alteration of existing facilities. People ex rel. Deukmejian v. CHE, Inc., 150 
Cal. App. 3d 123, 197 Cal. Rptr. 484 (1983). 

n5 "Blind persons, visually handicapped persons, and other physically 
disabled persons shall have the same right as the able-bodied to the full and 
free use of the streets, highways, sidewalks, walkways, public buildings, public 
facilities, and other public places." California Civil Code @ 54. 

The section requires that "physically disabled persons shall be entitled to 
full and [*29] equal access, as other members of the general public, to all 
housing accommodations offered for rent, lease, or compensation in this state, 
subject to the conditions and limitations established by law, or state or 
federal regulation, and applicable alike to all persons. California Civil Code @ 
54.l(b)(l). Within the context of public buildings, failure to conform to 
handicap access requirements applicable to a remodeling or construction 
qualifies as a denial of equal access under section 54.l(a). City and County of 
San Francisco v. Grant Co., 181 Cal. App. 3d 1085, 227 Cal. Rptr. 154 (1986). 

The plaintiffs are limited to injunctive relief under Civil Code @ 55 and 
Marsh v. Edwards. This is supported by Donald v. Sacramento Valley Bank, 209 
Cal. App. 3d 1183 (1989) in which summary judgment was denied in order for 
plaintiff to proceed with injunctive relief. In the current case, the architects 



claim to have no further role in the design and construction of the project, 
however, the court denies defendant's motion to dismiss due to the possibility 
that DMJM could do future work on Fillmore Center. Hence the issue is not moot 
and [*30] a claim is cognizable. Nebraska Press Assoc. v. Stewart, 427 U.S. 
539, 96 S.Ct. 2791, 49 L.Ed.2d 683 (1976) (declining to declare the issue moot 
due to the possibility of "capability of repetition, yet evading review. ") 

For all of the above reasons, DMJM's motion to dismiss DMJM from plaintiffs' 
cause of action for injunctive relief under sections 54-55 of the Unruh Act 
claim is denied. 

b. Plaintiffs' Claims Under Section 51 

Section 51 of the Unruh Act provides that: 

All persons within the jurisdiction of this state are free and equal and no 
matter what their . . . physical disability are entitled to the full and equal 
accommodations, advantages, facilities, privileges, or services in all business 
establishments of every kind whatsoever. Cal.Civi1 Code @ 51 (1991). 

The fourth and fifth paragraphs of section 51 were added in 1987, 

"Nothing in this section shall be construed to require any construction, 
alteration, repair, structural or otherwise, or modification of any sort 
whatsoever to any new or existing establishment, facility, building, 
improvement, or any other structure, or to augment, restrict or alter in any way 
the authority [*31] of the State Architect to require construction, 
alteration, repair, or modifications that the State Architect otherwise 
possesses pursuant to other provisions of the law. " 

"Nothing in this section shall require any person renting, leasing, or 
otherwise providing real property for compensation to modify his or her property 
in any way, or to provide a higher degree of care for a blind or other 
physically disabled person than for a person who is not physically disabled." 

California Civil Code @ 51 paras. 4-5. 

The plaintiffs propose that we interpret the fourth paragraph of section 51 
as exempting only the state architect from such modification. We decline this 
approach and instead read the first clause of the fourth paragraph of section 51 
to explain that this section does not contain specific directives or 
requirements for the physical renovation of business premises in order to 
achieve equal access for all citizens. The directives regarding the physical 
modification of business establishments are provided by @ 54.1. Section 54.1 
strictly limits the circumstances under which a modified structure must be made 
physically handicapped accessible. Specifically, @ 54.1(3) provides as follows: 



[*321 
Nothing in this subdivision shall require any person renting, leasing, or 
providing for compensation real property to modify his or her property in any 
way or provide a higher degree of care for a blind person, visually handicapped 
person, deaf person, or other physically disabled person than for a person who 
is not disabled. 

Cal.Civi1 Code @ 54.1(3) (1991). 

One California court, in ruling to require a restaurant to modify its structure 
to provide handicapped access, explained that the limitation of the duty to 
modify a new or existing business establishment, contained in @ 54.1 and quoted 
above, is expressly limited to "housing accommodations offered for rent, lease, 
or compensation" and does not apply to places of public accommodation, such as a 
restaurant. City and County of San Francisco v. Grant Co., 227 Cal. Rptr. 154, 
156-157 (Cal.App. 1 Dist. 1986). We agree with this interpretation of the 
language of @ 54.1 and therefore find that neither @ 5 1 nor @ 54.1 require that 
housing accommodations offered for rent be altered or modified to provide 
handicapped access. 

Our reading of @ 51 is also supported by the fact that paragraphs 4 and 5 
were [*33] amended at the same time as parts of section 54. Section 51 
intended to clarify the boundaries of the new rights of the handicapped being 
amended to section 54 of the Unruh Act. The plaintiffs' interpretation of 
section 51 would exempt public works such as schools and police stations from 
modification while burdening all other property owners, in clear opposition to 
the section 54 amendments of the same date. 

Paragraph 5 of section 51 further supports the court's interpretation of 
paragraph 4. In paragraph 5 the legislature further limits the ability of the 
handicapped to require landlords to make changes in public and private rental 
properties other than those changes that would be similarly required by a 
non-physically disabled individual. Plaintiffs' interpretation of paragraph 4 of 
section 51 conflicts with the spirit of paragraph 5 of the same section. 

This court finds no cause of action within section 51 of the Unruh Act and 
grants defendant's motion to dismiss the plaintiffs' cause of action for damages 
under this section. The court denies defendant's motion to dismiss the entire 
Unruh Act cause of action due to the possibility of plaintiffs receiving 
injunctive relief. 

6. [*34] Unfair Business Practices Act 

The plaintiffs' fourth cause of action is the defendant's violation of the 
California Unfair Business Practices Act, California Business and Professions 
Code @ 17200. The Supreme Court of California has explained that the Unfair 



Practices Act defines "unfair competition" as "unlawful, unfair or fraudulent 
business practice. " The statute is directed at "on-going wrongful business 
conduct." State Ex Rel. Van de Kamp v. Texaco, Inc., 252 Cal. Rptr. 221, 235 
(1988). DMJM only argues that the plaintiffs failed to allege on-going wrongful 
business conduct, and thus, the claim should be dismissed. 

However, in Allied Grape Growers v. Bronco Wine Co., 203 Cal.App.3d 432 
(1988), the victim was a cooperative consisting of over 1,000 members, 100 of 
whom were damaged by the unfair practice, and the actions occurred over the span 
of a month and consisted of a multitude of individual acts. The state court 
found that evidence at trial existed from which the trial court could infer that 
there was a pattern or practice of an unfair practice that affected more than 
one victim. Thus, the court found substantial evidence to support [*35] the 
trial court's finding that defendant had violated Section 17200. 

Similarly, in the case at hand, plaintiffs have alleged unlawful practices by 
DMJM which occurred throughout the project in separate buildings, structures, 
and units. Complaint para. 1. The alleged practice consisted of a "multitude of 
individual acts". Allied Grape Growers, 203 Cal.App.3d at 452. Since it is not 
"a certainty that the plaintiff would not be entitled to relief under any set of 
facts that could be proved," Wool v. Tandem Computers, Inc., 818 F.2d at 1439, 
and it is not "beyond doubt" that a jury could infer that there was a pattern or 
practice of unlawful business practice, Sun Savings & Loan Assoc. v. Dierdorff, 
825 F.2d at 191, the motion to dismiss this claim must be denied. 

CONCLUSION 

The Rehabilitation Act and the Architectural Barriers Act claims are 
dismissed. The motion to dismiss the section 1983 action is denied. 

The California Government Code @ 11 135 claim is dismissed. The California 
Government Code @ 4450 and the Unruh Civil Rights Act claims for damages are 
dismissed. With regard to the California Government Code @ 4450 and [*36] the 
Unruh Civil Rights Act claims for injunctive relief, the motion to dismiss is 
denied. The motion to dismiss the Unfair Business Practices Act is denied. 

IT IS SO ORDERED. 
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OPINIONBY: LUONGO 

OPINION: [*623] LUONGO, J. 

This civil action presents a challenge to section 443.1 of the Pennsylvania 
Public Welfare Code, as amended, Pa. Stat. Ann. tit. 62, @ 443.1 (Purdon Supp. 
1978), which imposes certain limits on medical assistance benefits payable for 
inpatient care in a private psychiatric hospital. John Doe, the pseudonymous 
plaintiff, is presently an inpatient at the Institute of Pennsylvania Hospital, 
a private psychiatric hospital located in Philadelphia. Under the challenged 
statutory provision, plaintiff has exhausted his currently available benefits, 
and he seeks a judicial determination that he is entitled to further benefits in 
order that he may remain an inpatient. On May 31, 1978, I entered a temporary 
restraining order directing defendants, who are officials of the Pennsylvania 
Department of Public Welfare, to continue paying benefits to the Institute of 
Pennsylvania Hospital on behalf of plaintiff. On June 7 and 12, I heard 
testimony and argument bearing on plaintiff's motion for a preliminary 
[ *624] injunction, and I extended the restraining order pending my decision on 
that motion. For the reasons hereafter stated, I now conclude that the motion 
for a preliminary injunction must be denied. 

Title XIX of the Social Security Act, 42 U.S.C.A. @@ 1396-1396k (1974 & 
Supp. 1978), "establishes the Medicaid program under which participating States 
may provide federally funded medical assistance to needy persons." Beal v. Doe, 
432 U.S. 438, 440, 53 L. Ed. 2d 464, 97 S. Ct. 2366 (1977) (footnote omitted). 
The Commonwealth of Pennsylvania participates in the Medicaid program, and it 
has implemented a federally-approved "plan for medical assisstance." 42 U.S.C.A. 
@ 1396a(1974 & Supp. 1978). Although participating states must provide medical 
assistance benefits for certain specific services, 42 U.S.C.A. @ 1396a(a)(13) 
(1974 & Supp. 1978), Title XIX generally "confers broad discretion on the States 
to adopt standards for determining the extent of medical assistance, requiring 
onlythat such standards be 'reasonable' and 'consistent with the objectives' of 
the Act." Beal v. Doe, 432 U.S. 438, 444, 53 L. Ed. 2d 464, 97 S. Ct. 2366 
(1977) (footnote omitted) (quoting 42 U.S.C. @ 1396a(a)(17) (Supp. V 1975)). 

At issue here is section 443.1 of the Pennsylvania Public Welfare Code, as 
amended, which defines the extent of medical assistance available under the 
Pennsylvania plan for various types of institutional care. This section 
differentiates sharply between general inpatient hospital care, on the one hand, 



and inpatient care in a private psychiatric hospital, on the other. With 
respect to the former, section 443.1(1) authorizes medical assistance payments 
for " [the] reasonable cost of inpatient hospital care." Pa. Stat. Ann. tit. 62, 
@ 443.1(1) (Purdon Supp. 1978). With respect to the latter, however, section 
443.1(4) provides that benefits for "[care] in a private mental hospital shall 
be limited to sixty days in a benefit period. " Id. @ 443.1(4). See also note 3 
infra. When read in conjunction with the statutory definition of "benefit 
period," this limitation requires an individual who has received medical 
assistance benefits for sixty days of inpatient care in a private psychiatric 
hospital to undergo a sixty-day period "during each day of which he is not an 
inpatient in a hospital" in order to become eligible for an additional sixty 
days' benefits. Id. @ 402. Each time an individual receives such additional 
benefits, he must again become an outpatient for sixty days as a prerequisite to 
receipt of further benefits for inpatient care in a private psychiatric 
hospital. 

Plaintiff is an incompetent adult presently residing at the Institute of 
Pennsylvania Hospital. Although he desires to remain there as an inpatient, the 
Pennsylvania Department of Public Welfare, which pays out benefits under the 
Pennsylvania medical assistance plan, "will make no further payments for 
plaintiff's private in-patient psychiatric care because [he] has exhausted his 
benefit period." Stipulation P10. 

Plaintiff, using the fictitious name of John Doe, "brings this action by his 
next friend and father" under the Civil Rights Act of 1871, 42 U.S.C. @ 1983 
(1970).Complaint P2. He urges that Pennsylvania's sixty-day limitation on 
benefits for inpatient psychiatric care violates both the equal protection 
clause and section 504 of the Rehabilitation Act of 1973, 29 U.S.C. @ 794 
(Supp. V 1975), and he seeks both declaratory and injunctive relief. 
Jurisdiction over this action is conferred by sections 1331, 1343(3), and 
1343(4) of title 28, United States Code. 

In deciding whether to grant preliminary injunctive relief, a district court 
generally focuses on two issues: (1) Has the moving party shown that he will be 
irreparably harmed before the case can be finally determined unless relief 
pendente lite is granted? (2) Has the moving party shown a reasonable 
probability that he will prevail on the merits when the case is finally 
determined? In addition to these considerations, however, the court "should 
take into account, when they are relevant, (3) the possibility of harm to other 
interested persons from the grant or denial of the injunction, and (4) the 
public interest." Delaware [*625] River Port Auth. v. Trans-american Trailer 
Transport, Inc., 501 F.2d 917, 902 (3d Cir. 1974); see, e.g., A.O. Smith Corp. 
v. Federal Trade Comm'n, 530 F.2d 515, 525 (3d Cir. 1976); Virginia Petroleum 
Jobbers Ass'n v. Federal Power Comm'n, 104 U.S. App. D.C. 106, 259 F.2d 921, 925 
(D.C. Cir. 1958) (per curiam), followed in Parker v. Penn Central Transp. Co. 
(In re Penn Central Transp. Co.), 457 F.2d 381, 384-85 (3d Cir. 1972). 
Underlying these formulations, of course, is the concern "to minimize the 
probable irreparable loss of rights caused by errors incident to hasty 
decision." Leubsdorf, The Standard for Preliminary Injunctions, 91 Harv. L. Rev. 
525, 541 (1978). After careful consideration of the testimony and arguments 
presented in this case, I conclude that plaintiff's likelihood of ultimate 
success on the merits is so slight as to preclude the issuance of preliminary 
injunctive relief. 

With respect to the "irreparable injury" requirement, the Third Circuit has 
noted: 

"[An] essential prerequisite to the grant of a preliminary injunction is a 
showing by the movant of irreparable injury pendente lite if the relief is not 
granted. The key aspect of this prerequisite is proof that the feared injury is 
irreparable; mere injury, even if serious or substantial, is not sufficient." 

United States v. Pennsylvania, 533 F.2d 107, 110 (3d Cir. 1976) (Citations 
omitted) . 



Based on the evidence submitted at the hearing, I find that plaintiff very 
possibly will suffer irreparable harm unless defendants are preliminarily 
enjoined to continue paying medical assistance benefits on his behalf. 

In attempting to meet the "irreparable injury" requirement, plaintiff relied 
largely on the expert testimony of Dr. Nathan L. Comer, his treating 
psychiatrist at the Institute of Pennsylvania Hospital. Dr. Comer testified at 
his deposition that plaintiff was referred to the Institute in early April of 
1978, following an unsuccessful attempt at suicide. N.T. 4. Since that time, 
Dr. Comer has seen plaintiff approximately three times a week for individual 
psychotherapy at the Institute. N.T. 5-6. Dr. Comer also testified that 
plaintiff presently suffers from a "schizoaffective reaction," and that 
plaintiff's prognosis is "guarded." N.T. 5, 10-11. Moreover, he stated that 
plaintiff's condition has deteriorated "in the past month or so," nl and that 
plaintiff refuses to eat or drink anything. N.T. 6. 

nl Dr. Comer's deposition was taken on June 9, 1978. 

It appears that plaintiff's family cannot afford to pay for continued 
inpatient care at the Inetitute, and that, if no further medical assistance 
benefits are available, plaintiff's family will have no alternative but to 
arrange for plaintiff to become an inpatient at Philadelphia State Hospital, 
which is the designated state-run facility for persons who reside in 
Philadelphia, as plaintiff does, and require long-term care. See generally Pa. 
stat. Ann. tit. 50, @@ 7101-7503 (Purdon Supp. 1978) (Mental Health Procedures 
Act). Accordingly, counsel on both sides queetioned Dr. Comer closely about the 
likely effects of such a transfer on plaintiff's condition. In this regard, Dr. 
Comer testif ied that "there is a very definite possibility" that plaintiff might 
again attempt to commit suicide, N.T. 9, and that, in any event, a transfer 
would significantly retard plaintiff's progress by disrupting his present 
patient-therapist relationship and requiring him to establish a rapport with a 
new psychiatrist or psychotherapist. N.T. 9-10, 13-14. Moreover, Dr. Comer 
testified that most persons with schizophrenic disorders who eventually respond 
to treatment do so within two or three months, and that the prognosis for a 
schizophrenic individual who does not respond within that time "goes rapidly 
downhill until after a year the prognosis is very gloomy." N.T. 14. Thus, the 
setback and loes of time caused by a transfer might worsen plaintiff's overall 
chances for improvement. N.T. 28. Dr. Comer conceded, however, that he knows 
of no method that can accurately predict the probability that such a transfer 
would impinge upon plaintiff's overall prognosis. Id. 

Notwithstanding the difficulty of making valid and reliable psychiatric 
predictions, I [*626] am satisfied that plaintiff has shown a significant 
potential for irreparable harm if defendants are not preliminarily enjoined. 

The "likelihood of success" requirement, however, presents an insurmountable 
obstacle to plaintiff's case. Granting that the requirement is somewhat 
amorphous, n2 and looking for nothing more than "a reasonable probability of 
eventual success in the litigation," I nevertheless conclude that plaintiff is 
not entitled to preliminary injunctive relief. Delaware River Port Auth. v. 
Transamerican Trailer Transport, Inc., 501 F.2d 917, 919-20 (3d Cir. 1974). This 
conclusion obtains both with respect to plaintiff's statutory argument and with 
respect to his constitutional argument. 

n2 A recent commentary points out that "[one] line of cases requires 
plaintiffs to show a fair question of success on the merits, another a 
substantial probability of success, another a reasonable certainty, and another 
a clear right." Leubsdorf, The Standard for Preliminary Injunctions, 91 Harv. L. 
Rev. 525, 526 (1978) (footnotes omitted). 

SECTION 504 OF THE REHABILITATION ACT 

Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. @ 794 (Supp. V. 
1975), provides: 



"No otherwise qualified handicapped individual in the United States, as 
defined in [29 U.S.C. @ 706(6)], shall, solely by reason of his handicap, be 
excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial 
assistance." 

It is now well-settled that a handicapped individual has an implied private 
right of action under this provision. See, e.g., Leary v. Crapsey, 566 F.2d 
863, 865 (2d Cir. 1977) (per curiam); United Handicapped Fed'n v. Andre, 558 
F.2d 413, 415 (8th Cir. 1977); Lloyd v. Regional Transp. Auth., 548 F.2d 1277, 
1284-87 (7th Cir. 1977); Davis v. Bucher, 451 F. Supp. 791, slip op. at 10-13 
(E.D. Pa. 1978) ; Halderman v. Pennhurst State School & Hosp., 446 F. Supp. 1295, 
1323-24 (E.D. Pa. 1977). 

Defendants do not dispute that plaintiff is a "handicapped individual" within 
the meaning of section 504. Section 7(6) of the Act defines a "handicapped 
individual," for purposes of section 504X as "any person who (A) has a physical 
or mental impairment which substantially limits one or more of such person's 
major life activities, (B) has a record of such an impairment, or (C) is 
regarded as having such an impairment." 29 U.S.C. @ 706(6) (Supp. V 1975). 
Moreover, the interpretative regulations issued by the Secretary of Health, 
Education, and Welfare define "physical or mental impairment" to include, inter 
alia, "any mental or psychological disorder." 45 C.F.R. @ 84.3(j)(2)(i)(B) 
(1977). Thus, plaintiff unquestionably is a "handicapped individual" within the 
meaning of section 504. 

Furthermore, the parties have stipulatedthat the Commonwealth of Pennsylania 
and, more specifically, the Pennsylvania Department of Public Welfare, receive 
federal financial assistance "for a variety of programs and purposes including 
but not limited to mental health programs." Stipulation P11. By reason of this 
federal assistance, of course, the Pennsylvania medical assistance program is 
subject to the antidiscrimination mandate of section 504. 

The central question, then, is this: Does Pennsylvania's sixty-day limitation 
on benefits for inpatient care in a psychiatric hospital discriminate against 
plaintiff "solely by reason of his handicap? Plaintiff strenuously urges that 
it does, and in support of this contention he relies primarily on the 
interpretative regulations adopted by the Secretary of Health, Education, and 
Welfare. Subpart F of these regulations elucidate the constraints imposed by 
section 504 upon a provider of health services. In pertinent part, the 
regulations provide: 

"(a) General. In providing health, welfare, or other social services or 
benefits, a recipient [of federal financial assistance] may not, on the basis of 
handicap: 

(1) Deny a qualified handicapped person these benefits or services; 

[*627] (2) Afford a qualified handicapped person an opportunity to receive 
benefits or services that is not equal to that offered nonhandicapped persons; 

(3) Provide a qualified handicapped person with benefits or services that are 
not as effective... as the benefits or services provided to others; 

(4) Provide benefits or services in a manner that limits or has the effect of 
limiting the participation of qualified handicapped persons; or 

(5) Provide different or separate benefits or services to handicapped persons 
except where necessary to provide qualified handicapped persons with benefits 
and services that are as effective as those provided to others." 

45 C.F.R. @ 84.52(a)(1977). 

Plaintiff also relies on the more general provisions of subpart A of the 



regulations : 

"(a) General. No qualified handicapped person shall, on the basis of 
handicap, be excluded from participation in, be denied the benefits of, or 
otherwise be subjected to discrimination under any program or activity which 
receives or benefits from Federal financial assistance. 

(b) Discriminatory actions prohibited. (1) A recipient, in providing any aid, 
benefit, or service, may not, directly or through contractual, licensing, or 
other arrangements, on the basis of handicap: 

(i) Deny a qualified handicaped person the opportunity to participate in or 
benefit from the aid, benefit, or service; 

(ii) Afford a qualified handicapped person an opportunity to participate in 
or benefit from the aid, benefit, or service that is not equal to that afforded 
others; 

(iii) Provide a qualified handicapped personwith an aid, benefit, or service 
that is not as effective as that provided to others; 

(iv) Provide different or separate aid, benefits, or services to handicapped 
persons or to any class of handicapped persons unless such action is necessary 
to provide qualified handicapped persons with aid, benefits, or services that 
are as effective as those provided to others; 

(vii) Otherwise limit a qualified handicapped person in the enjoyment of any 
right, privilege, advantage, or opportunity enjoyed by others receiving an aid, 
benefit, or service. 

(2) For purposes of this part, aids, benefits, and services, to be equally 
effective, are not required to produce the identical result or level of 
achievement for handicapped and nonhandicapped persons, but must afford 
handicapped persons equal opportunity to obtain the same result, to gain the 
same benefit, or to reach the same level of achievement, in the most integrated 
setting appropriate to the person's needs. 

(3) Despite the existence of separate or different programs or activities 
provided in accordance with this part, a recipient may not deny a qualified 
handicapped person the opportunity to participate in such program or activities 
that are not separate or different. 

(4) A recipient may not, directly or through contractual or other 
arrangements, utilize criteria or methods of administration (i) that have the 
effect of subjecting qualified handicapped persons to discrimination on the 
basis of handicap, (ii) that have the purpose or effect of defeating or 
substantially impairing accomplishment of the objectives of the recipient's 
program with respect to handicapped persons, or (iii) that perpetuate the 
discrimination of another recipient if both recipients are subject to common 
administrative control or are agencies of the same State." 

45 C.F.R. @ 84.4(a), (b)(1977). 

The argument advanced by plaintiff is deceptively simple. Plaintiff would 
characterize medical assistance benefits for inpatient care as a single, unitary 
benefit, without regard to the particular illness or injury for which an 
individual requires such care. It is undisputed that section 443.1 of the 
Pennsylvania Public Welfare Code limits benefits for inpatient care in a private 
[ * 6 2 8 ]  psychiatric hospital to sixty days during any one "benefit period," but 
places no such limit on benefits for inpatient care in a general hospital. Pa. 
Stat. Ann. tit. 62, @ 402 (Purdon Supp. 1978); discussion supra. Thus, 
plaintiff concludes that he is being denied that which is available to all 



medical assistance recipients who require inpatient care in a general hospital, 
i.e., benefits for inpatient care without any time limit. 

In my view, this argument seriously misconceives the scope of section 504. 
T 
I 

base this conclusion not on the legislative history of that provision, which is 
singularly unenlightening, but rather on a formal "analysis" of the Secretary's 
regulations interpreting section 504. That analysis, prepared by the Department 
of Health, Education, and Welfare, appears as Appendix A t 0  part 84 of the Code 
of Federal Regulations, title 45, and it strongly suggests that the Pennsylvania 
Department of Public Welfare need not provide the same "unlimited" 
benefits for persons requiring inpatient care in private psychiatric hospitals 
that it provides for those requiring inpatient care in general hospitals. 

Three passages fromthe Department's analysis are particularly relevant here. 
The first one, a commentary on 45 C.F.R. @ 84.43(a)(1977), which applies to 
postesecondary educational programs and activities, reads as follows: 

"The Department will continue to require that nondiscriminatory health 
services be providedto handicapped students. Recipients [of federal financial 
assistance] are not required, however, to provide specialized services and aids 
to handicapped persons in health programs. If, for example, a college infirmary 
treats only simple disorders such as cuts, bruises, and colds, its obligation to 
handicapped persons is to treat such disorders for them." 

45 C.F.R., part 84, Appendix A, @ 33. 

A second passage, which discusses 45 C.F.R. @ 84.52(a), quoted earlier, is 
also instructive. 

"One common misconception about the regulation is that it would require 
specialized hospitals and other health care providers to treat all handicapped 
persons. The regulation makes no such requirement. Thus, a burn treatment 
center need not provide other types of medical treatment to handicapped persons 
unless it provides such medical services to nonhandicapped persons. It could 
not, however, refuse to treat the burns of a deaf person because of his or her 
deafness." 

45 C.F.R., part 84, Appendix A, @ 36, P3. 

Finally, a third passage interprets 45 C.F.R. @ 84.53 (1977), which was not 
included in the Department's original notice of proposed rulemaking. 

"Section 84.53 is a new section that prohibits discrimination in the 
treatment and admission of drug and alcohol addicts to hospitals and outpatient 
facilities.... This provision does not mean that all hospitals and outpatient 
facilities must treat drug addiction and alcoholism. It simply means, for 
example, that a cancer clinic may not refuse to treat cancer patients simply 
because they are also alcoholics." 

45 C.F.R., part 84, Appendix A, @ 37. 

These three passages help to define the import of section 504 with respect to 
a provider of health or social services. They suggest that such a provider need 
do no more than provide handicapped persons with the same services it provides 
to nonhandicapped persons. See generally 45 C.F.R. @ 84.52(a) (1977) (set out 
supra). To put the matter somwhat differently, they also suggest that such a 
provider need not extend a service that is limited to particular injuries or 
illnesses to all conditions that amount to a "handicap." 

As I noted earlier, plaintiff would view medical assistance for inpatient 
care as a single, unitary benefit that may not be denied to a medical assistance 
recipient on the basis of the particular handicap (here, a schizo-affective 
reaction) that leads him to seek treatment. This argument proves entirely too 



much. By parity of reasoning, physician's services would also be viewed as a 
unitary benefit, and, on plaintiff's reading of section 504, a hospital or 
health care provider that received federal funds then [*629] could not 
decline to treat any condition that amounted to a "handi~ap.~~ Whether or not 
this result is desirable as a matter of social policy, the three passages quoted 
earlier rather clearly suggest that section 504 does not require such a result. 

Although the Department's "analysis," from which those passages were taken, 
is a less certain guide to congressional intent than a detailed legislative 
history would ideally provide, it nevertheless is entitled to great weight here. 
For the legislative history of the Rehabilitation Act does establish that the 
Secretary's interpretative regulations were to play a central role in the 
administration and enforcement of section 504. As the District Court for the 
District of Columbia noted: 

"The statute's discrimination prohibitions were certainly not intended to be 
self -executing. Reports from the Senate and the House on the 1974 Amendments to 
the Act indicate that Congress contemplated a swift implementation of @ 504 
through a comprehensive set of regulations." 

Cherry v. Mathews, 419 F. Supp. 922, 924 (D.D.C. 1976) (citations omitted). 
Indeed, the Cherry court, based solely on the 1974 congressional reports, held 
that the Secretary was required to issue regulations effectuating section 504, 
although nothing in the Rehabilitation Act itself explicitly required such 
rulemaking. Id. To accept plaintiff's argument that section 504 requires 
defendants to extend benefits for "unlimited" inpatient care to all persons who 
are "handicapped" would entail the conclusion that the Department had 
fundamentally misunderstood the scope of that section in the context of health 
and social services. I cannot accept that conclusion absent some persuasive 
supporting evidence, and plaintiff has offered none. 

Another external source--the structure of the Medicaid program created by 
Title XIX--provides additional evidence that plaintiff's argument misconceives 
congressional intent. "Title XIX establishes two groups of needy persons with 
dependent children and the aged, blind and disabled; and (2) the 'medically' 
needy, which includes other needy persons." Beal v. Doe, 432 U.S. 438, 440, 53 
L. Ed. 2d 464, 97 S. Ct. 2366 n. 1 (1977) (citations omitted). A state that 
participates in the Medicaid program must provide medical assistance to the 
"categorically needy," and may, at its option, extend coverage tothe "medically 
needy," as Pennsylvania has done. Id. Title XIX also defines "medical 
assistance" as payment by the state of part or all of the cost of sixteen 
enumerated categories of care and services. 42 U.S.C.A. @ 1396(a)(1)-(16) 
(1974 9 Supp. 1978). Finally, a related provision requires that a state medical 
assistance plan provide "categorically needyw recipients with at least the care 
and services listed in clauses (1) through (5) of section 1396d(a); with respect 
to the "medically needy," however, a state plan must provide at least those five 
categories of care and service, or, alternatively, "the care and services listed 
in any 7 of the clauses numbered (1) through (16)" of that section. 42 U.S.C. 
@ 1396a(a)(13)(B), (C) (Supp. V 1975). 

These provisions together define the minimum obligations of a participating 
state with respect to various broad categories of medical care. Interestingly, 
clause (1) of section 1396d(a) refers to "inpatient hospital services (other 
than services in an institution for tuberculosis or mental disease)," which 
indicates that a participating state need not provide benefits for inpatient 
care in a psychiatric hospital even to "categorically needy" recipients. Clauses 
(14) and (16) of that same section refer to such inpatient care for, 
respectively, persons 65 years of age and older, and persons under 21 years of 
age. Under the Medicaid program, then, a state may obtain partial federal 
reimbursement if it chooses to provide medical assistance benefits for such 
care, n3 [*630] but participating states plainly are not required to provide 
such benefits to recipients in either category. Moreover, with respect to 
individuals who are 21 years of age or older, but who are under 65 years of age, 
a participating state not only is not required to provide benefits for inpatient 



care in a psychiatric hospital, but it receives no federal reimbursement if it 
should choose to provide such benefits. Indeed, defendants presented evidence 
at the hearing that Pennsylvania receives no federal reimbursement when it pays 
benefits for inpatient care in a psychiatric hospital to a recipient (such as 
plaintiff) who is 21 years of age or older, but who is under 65 years of age. 

n3 It is undisputed that Pennsylvania's medical assistance plan provides 
"unlimited" benefits for persons under 21 years of age, and for persons 65 years 
of age and older, who require inpatient care in a private psychiatric hospital. 
The challenged sixty-day limitation thus applies only to medical assistance 
recipients who are 21 years of age or older, but who are under 65 years of age. 

Finally, Title XIX contains another provision that "confers broad discretion 
on the States to adopt standards for determining the extent of medical 
assistance" to be provided under state plans. Beal v. Doe, 432 U.S. 438, 444, 
53 L. Ed. 2d 464, 97 S. Ct. 2366 (1977). Section 1396a(a)(17) requires each 
state plan to "include reasonable standards... for determining eligibility for 
and the extent of medical assistance under the plan... which... are consistent 
with the objectives of [Title XIX]." Thus, although Title XIX does require 
participating states to provide medical assistance for certain enumerated 
categories of treatment, section 1396a(a)(17) negates any suggestion "that 
participating States are required to fund every medical procedure that falls 
within the delineated categories of medical care." Beal v. Doe, supra, 432 U.S. 
at 444. 

In short, Title XIX establishes an intricate structure that governs state 
medical assistance plans. Congress, in drafting Title XIX, was especially 
careful to allow participating states considerable freedom in determining which 
services would be included in state plans, and, additionally, the extent to 
which particular services would be funded by state plans. Plaintiff's 
interpretation of section 504 would knock that carefully drafted structure into 
a cocked hat, for it would require a state plan that afforded recipients 
"unlimited" inpatient care for any single illness or injury to provide identical 
benefits for every other illness or injury that qualifies as a "handicap" under 
the Rehabilitation Act. Significantly, it would also require such a plan to 
provide identical benefits for services, such as inpatient psychiatric care for 
persons between the ages of 21 and 65, that do not even qualify for federal 
reimbursement under the Medicaid statute. Again, whether or not this result 
would be desirable as a matter of social policy, plaintiff has not persuaded me 
that Congress, in enacting section 504, contemplated any such sweeping 
restrictions on state medical assistance plans. The manifest inconsistency 
between plaintiff's interpretation of section 504, on the one hand, and the 
congressional purpose evidenced by Title XIX, on the other hand, counsels 
rejection of plaintiff's argument. 

For the reasons stated above, I find that plaintiff is unlikely to prevail on 
the merits of this statutory theory. Even if his argument were more persuasive, 
however, plaintiff would still face another difficulty, i.e., his 
failure to exhaust administrative remedies. See generally McKart v. United 
States, 395 U.S. 185, 89 S. Ct. 1657, 23 L. Ed. 2d 194 (1969). The Secretary's 
regulations under section 504 incorporate by reference "[the] procedural 
provisions applicable to title VI of the Civil Rights Act of 1964." 45 C.F.R. 
@ 
84.61 (1977). Those provisions, particularly 45 C.F.R. @ 80.8(d) (1977), 
require that a complaining party exhaust his administrative remedies with the 
Secretary of Health, Education, and Welfare before bringing a civil action to 
enforce compliance with title VI, or, in this case, with section 504. Plaintiff 
does not suggest that the available administrative remedies are inadequate, or 
that requiring exhaustion even at this stage would be futile. See generally, 
e.g., NAACP v. Wilmington Medical Center, Inc., 426 F. Supp. 919, 924-25 (D. 
Del. 1977). I add these [*631] observations simply to help explain my 
conclusion regarding plaintiff's chances of ultimate success on the merits of 
his statutory theory. 



EQUAL PROTECTION OF THE LAWS 

With respect to plaintiff's constitutional argument, I am again constrained 
to find a very slim possibility of ultimate success on the merits. 

It cannot be gainsaid that the General Assembly of Pennsylvania, in drawing 
up the state's medical assistance plan, is subject to the strictures of the 
equal protection clause. See Dandridge v. Williams, 397 U.S. 471, 483, 25 L. 
Ed. 2d 491, 90 S. Ct. 1153 (1970).As the Court noted in Maher v. Roe, 432 U.S. 
464, 53 L. Ed. 2d 484, 97 S. Ct. 2376 (1977): 

"The Constitution imposes no obligation on the States to... pay any of the 
medical expenses of indigents. But when a State decides to alleviate some of 
the hardships of poverty by providing medical care, the manner in which it 
dispenses benefits is subject to constitutional limitations." 

432 U.S. at 469-70 (footnote omitted). 

However, the critical question here, as in all equal protection cases, is 
whether the statute under attack "operates to the disadvantage of some suspect 
class or impinges upon a fundamental right explicitly or implicitly protected by 
the Constitution, thereby requiring strict judicial scrutiny." San Antonio 
Independent School Diet. v. Rodriguez, 411 U.S. 1, 16, 36 L. Ed. 2d 16, 93 S. 
Ct. 1278 (1973); see Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 
319, 49 L. Ed. 2d 520, 96 S. Ct. 2562 (1976) (Marshall, J., dissenting). 
Plaintiff urges an affirmative answer to this question. Although he does not 
suggest that section 443.1 of the Pennsylvania Public Welfare Code impinges on 
any fundamental right, plaintiff contends that "the mentally ill are a suspect 
class, subjecting any state legislation which uses mental illness as the basis 
for classification to strict analysis." Plaintiff's Memorandum of Law at 5. 

I cannot accede to plaintiff's sweeping designation of "the mentally ill" as 
a suspect class for all purposes. Assuming for the moment that "the mentally 
ill" compose a discrete and unified class for purposes of equal protection 
analysis, several important differences exist between this class and the handful 
n4 of classes traditionally viewed as "suspect." An individual's race or 
nationality, for example, "is an immutable characteristic determined solely by 
the accident of birth. " Frontiero v. Richardson, 411 U.S. 677, 686, 36 L. Ed. 2d 
583, 93 S. Ct. 1764 (1973) (plurality opinion). By contrast, although heredity 
may play a part in determining whether an individual will suffer from 
some form of mental illness, the matter is not inevitably resolved at birth. 
Furthermore, race and nationality are considered "suspect" bases for legislative 
classification partly because an individual's race or nationality "frequently 
bears no relation to [hie] ability to perform or contribute to society." Id 
(footnote omitted). Indeed, Justice Brennan's plurality opinion in Frontiero 
expressly stated that this lack of correlation with an individual's ability is 
"what differentiates sex from such nonsuspect statuses as intelligence or 
physical disability, and aligns it with the recognized suspect criteria [of race 
and nationality]." Id.; accord, Massachusetts Bd. of Retirement v. Murgia, 427 
U.S. 307, 313, 49 L. Ed. 2d 520, 96 S. Ct. 2562 (1976) (per curiam). It appears 
self-evident that, on this dimension, mental illness must be grouped with 
intelligence and physical disability, which often bear importantly on an 
individual's ability, rather than with often bear nationality, which do so only 
rarely. [*632] In view of these very substantial differences between mental 
illness, on the one hand, and the traditionally "suspect" bases for 
classification, on the other, I conclude that "the mentally illw should not be 
treated as a suspect class for purposes of equal protection analysis.Thus, 
section 443.1 of the Pennsylvania Public Welfare Code should not be subjected to 
the "strictest" level of judicial scrutiny. Mathews v. Lucas, 427 U.S. 495, 
509, 49 L. Ed. 2d 651, 96 S. Ct. 2755 (1976). 

n4 Apart from race and nationality, only alienage has explicitly been deemed 
a suspect classification by a majority of the Supreme Court. See, e.g., Graham 
v. Richardson, 403 U.S. 365, 372, 29 L. Ed. 2d 534, 91 S. Ct. 1848 (1971). 



Moreover, the Court only recently held that "[it] would be inappropriate ... to 
require every statutory exclusion of aliens to clear the high hurdle of 'strict 
scrutiny.'" Foley v. Connelie, 435 U.S. 291 at 295, 98 S. Ct. 1067, at 1070, 55 
L. Ed. 2d 287, slip op. at 4 (U.S. March 22, 1978). 

Plaintiff urges, with some force, that "the mentally ill" historically have 
been "relegated to such a position of political powerlessness as to command 
extradordinary protection fromthe majoritarian political process." San Antonio 
Independent School Dist. v. Rodriguez, supra, 411 U.S. at 28. See generally 
United States v. Carolene Prods. Co., 304 U.S. 144, 152-53 n.4, 58 S. Ct. 778, 
82 L. Ed. 1234 (1938). This contention raises any number of difficult questions 
that the parties here understandably have not addressed, given the time 
constraints inherent in a motion for preliminary injunctive relief. It may well 
be that, in some contexts, the asserted political powerlessness of "the mentally 
ill," or of some subgroups of that group, justifies the application of a 
standard of judicial review somewhat more stringent than the traditional 
"rational basis" standard. Cf . Mathews v. Lucas, supra, 427 U. S. at 510 (standard 
of review applied to statute that discriminates against illegitimate children 
"is not a toothless one"). I need not resolve that issue here, however, for I 
have determined that section 443.1 is entirely consistent with the equal 
protection clause, whether it is judged by the rationality standard or by the 
somewhat more stringent test applied to classifications based on illegitimacy. 

The background to the challenged statutory provision is instructive. Two 
years after Title XIX established the Medicaid program, the General Assembly of 
Pennsylvania enacted the Public Welfare Code, which outlined the Pennsylvania 
scheme of medical assistance and other public welfare benefits. Act No. 21, 
1967 Pa. Laws 31. At the next legislative session, the Code was amended to 
prescribe in greater detail the benefits available under the medical assistance 
program. Act No. 273, 1968 Pa. Laws 904. In particular, section 443.1(1) 
imposed a sixty-day limitation on benefits for inpatient hospital care, without 
regard to the type of hospital involved. Section 443.1(4) further provided, as 
it still does, that "[care] in a private mental hospital shall be limited to 
sixty days in a benefit period." 

At its 1976 session, the General Assembly of Pennsylvania amended section 
443.1(1) by removing the sixty-day limitation on benefits for inpatient care in 
a general hoepital.Act No. 202, @ 6, 1976 Pa. Laws 993. The sixty-day 
limitation on inpatient care in a private psychiatric hospital, contained in 
section 443.1(4), was left unchanged. At the hearing on this motion, defendants 
presented evidence that this differentiation was based on the availability of 
unlimited inpatient care in a state-run mental hospital to any person requiring 
inpatient care for a period of time exceeding sixty days. The availability of 
such care is not disputed here. 

Thus, the General Assembly of Pennsylvania, in deciding how to allocate the 
funds available for its medical assistance program, determined that the 
sixty-day limitation on care in a private hospital struck an appropriate 
balance. Had the legislature chosen not to fund any private inpatient care, 
then indigent persons requiring only short-term care for acute problems would 
have had no choice but to use the state-run facilities. On the other hand, a 
decision to fund "unlimited" private inpatient care would have saddled the state 
treasury with the enormous costs of long-term private hospital care for persons 
with chronic illnesses, many of whom are unlikely to improve. Plaintiff 
understandably wishes that the Pennsylvania legislature had done more for 
persons requiring short-term care for periods exceeding sixty days. )But the 
Equal Protection Clause does not require that a State must choose between 
attacking every aspect of a problem or not attacking [*633] the problem at 
all." Dandridge v. Williams, 397 U.S. 471, 486-87, 25 L. Ed. 2d 491, 90 S. Ct. 
1153 (1970). 

As the preceding discussion should make clear, the distinction drawn by 
section 443.1 is entirely rational. Moreover, no suggestion has been made that 
an invidious purpose underlies that statutory provision. That being so, "the 



Constitution does not empower [the federal courts] to second-guess state 
officials charged with the difficult responsibility of allocating limited public 
welfare funds among the myriad of potential recipients." Dandridge v. Williams, 
397 U.S. 471, 487, 25 L. Ed. 2d 491, 90 S. Ct. 1153 (1970) (citations omitted). 

Indeed, the legislative classification involved here is strikingly similar to 
the one upheld in Legion v. Richardson, 354 F. Supp. 456 (S.D.N.Y.), aff'd mem. 
sub nom. Legion v. Weinberger, 414 U.S. 1058, 38 L. Ed. 2d 465, 94 S. Ct. 564 
(1973) (three-judge court). As originally enacted by Congress, the Medicaid and 
Medicare programs provided no federal benefits for inpatient care in a private 
mental hospital for persons under 65 years of age. In rejecting an equal 
protection challenge to this aspect of the benefit programs, the Legion court 
noted: 

"It is unnecessary to trace the entire legislative history of Medicare and 
Medicaid to conclude that there exists in this instance a rational justification 
for the exclusions and restrictions here challenged. At the time of the passage 
of Medicare and Medicaid, Congress had determined that advances made in treating 
mental patents were sufficient to indicate that many would soon be treated in 
facilities where more remedial benefits were available. Paralleling this 
determination was the belief by Congress that care of the mentally ill in state 
hospitals was the responsibility of the states." 

354 F. Supp. at 459 (footnotes omitted). 

Thus, the result reached in Legion, and summarily affirmed by the Supreme 
Court, is strongly suggestive of the correct result in this case. 

Finally, as I noted earlier, plaintiff's equal protection argument fares no 
better under the somewhat more stringent standard applied in recent cases 
involving illegitimacy than it fares under the traditional rationality standard 
articulated in Dandridge v. Williams, supra. Even under the more stringent 
standard, a state that chooses to dispense social welfare benefits retains 
considerable latitude in defining the class of recipients. See, e.g., Califano 
v. Goldfarb, 430 U.S. 199, 210, 51 L. Ed. 2d 270, 97 S. Ct. 1021 (1976) 
(plurality opinion). Although a reviewing court applying this standard will not 
lightly accept proffered justifications for criteria that differentiate between 
similarly situated persons, neither will it lightly set aside the legislative 
judgment that a particular group shall receive more than another group, or that 
a third group shall receive nothing at all. Where, as here, the legislature has 
differentiated between two groups of recipients made up of persons with entirely 
different kinds of illnesses and entirely different treatment needs, and has 
chosen to afford one group benefits for extended inpatient care in private 
hospitals, while affording the other group benefits for limited inpatient care 
in private hospitals and also affording it unlimited care in state-run 
hospitals, I cannot say that the equal protection clause has been violated. 

For the reasons stated in this opinion, I conclude that plaintiff's 
likelihood of ultimate success on the merits is so slight as to preclude the 
issuance of preliminary injunctive relief. Accordingly, plaintiff's motion for 
a preliminary injunction will be denied. The findings of fact and conclusions 
of law required by Rule 52(a) are set out in the foregoing opinion. 

ORDER 

This 21st day of June, 1978, it is 

ORDERED that Plaintiff's Motion for a Preliminary Injunction is DENIED. 
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OPINION: [*577] 

MEMORANDUM OPINION 

These consolidated cases come before the court on cross-motions for summary 
[*578] judgment. Defendants seek summary judgment on the grounds that the 
Office of Personnel Management (OPM) has, pursuant to the Court of Appeals' 
mandate, furnished a complete, reasonable explanation for its decision to accept 
mental health benefit cutbacks in the Blue Cross/Blue Shield (BC) federal health 
insurance plan. This explanation, according to defendants, lays to rest any 
contention that OPM's decision was arbitrary or capricious. Plaintiffs skek 
summary judgment on the grounds that the affidavit furnished by OPM is legally 
deficient in several critical respects. In the alternative, plaintiffs contend 
that defendants' summary judgment motions cannot be granted because there are 
genuine issues of material fact with respect to certain claims proffered by 
plaintiffs. 

I. Background 

OPM has negotiated a contract for the provision of government-wide health 
insurance benefits with BC, pursuant to the provisions of the Federal Employees 
Health Benefit Act (FEHBA), 5 U.S.C. @@ 8901 et seq. (1976 & Sup,. I11 1979). 
The contract announced reduces both inpatient and outpatient mental health 
benefits below 1981 levels and below the benefit levels provided for physical 
illinesa. The high option plan reduces mental health outpatient payments from 
70% of an unlimited number of visits to 70% of an annual total of 50 visits with 
a lifetime maximum of $50,000. The agreed to high option plan also reduces 
inpatient hospitalization benefits for mental illness from 365 days per year to 
60 days per year. For physical illness, outpatient visits were similarly 
reduced. Payment will be made for 80% of charges for a maximum of 50 visits. 
Coverage for inpatient hospitalization for physical illness will extend for 
unlimited days. 

Plaintiffs' motions for preliminary injunction, denied by this court on 
December 2, 1981, challenged the mental health benefit cuts in the BC plan on 
four independent bases: (1) as violative of the equal protection component of 
the Due Process Clause of the Fifth Amendment; (2) as violative of section 504 
of the Rehabilitation Act, 29 U.S.C. @ 794 (1978); (3) as contrary to 



section 8904 of the Federal Employees Health Benefit Act, 5 U.S.C. @ 8904; and 
(4) as arbitrary and capricious and an abuse of discretion within the meaning of 
section 706(2) (A) of the Administrative Procedure Act, 5 U.S.C. @ 706(2) (A) 
(1976). The Court of Appeals, in affirmingthe denial of preliminary injunctive 
relief, agreed with this court that there was little likelihood that plaintiffs 
would succeed on the merits of their Rehabilitation Act and substantive FEHBA 
claims. Doe, Roe v. Devine, Nos. 81-2378, 81-2400, slip op. at 2 (D.C. Cir. 
Feb. 23, 1982). nl 

nl The Roe plaintiffs did not press their equal protection claim in the Court 
of Appeals. 

The Court of Appeals was "less confident" about plaintiffs' claim that OPM 
acted arbitrarily or capriciously by approving the cutbacks at issue. Id., slip 
op. at 2, 4. The Court expressed concern that the agency had not provided a 
particularized explanation of its decision-making process, focusing upon how the 
cutbacks in mental health benefits could be harmonized with the policies 
embodied in section 8904. Id., slip op. at 4. The Court indicated that such a 
"reasoned explanation" should explicate why OPM accepted "the particular package 
of benefits proposed by Blue Cross/Blue Shield rather than requiring a package 
of benefits with the same overall financial cost but with less serious 
consequences on one category of "catastrophic" coverage." Id., slip op. at 4. 
The Court recognizedthat OPM's September 11, 1981, Preliminary Analysis was too 
"unfocused" and ambiguous to provide a concrete foundation for judicial review 
of OPM's decision-making process. Accordingly, the Court concluded that it 
would be essential for OPM, "if it wishes to prevail on the meritsw to provide 
a 
"more adequate explanation for its decisions." Id., slip op. at 5. 

OPM provided that explanation on March 5, 1982, in the form of an affidavit 
by Kevin J. Burns, Assistant Director for Insurance Programs at OPM. Mr. Burns' 
affidavit indicates that a number of factors motivated OPM's decision to accept 
the levels of mental health benefits proposed by BC. [*579] First, OPM 
found it "significant" that the "vast majority" of persons using mental health 
benefits would require less coverage than that provided for by BC, and 
therefore, the BC proposal would achieve the FEHBA policy of insuring against 
catastrophic illness. Burns Aff. at PlO.Second, Mr. Burns indicates that OPM 
was concerned with the high cost of mental health benefits relative to the cost 
of other types of services; such costly coverage was seen as conflicting with 
OPM's statutory goal of attaining the maximum health benefits at the lowest 
possible cost to federal employees. Id., at Pll.Third, and related to the 
preceding rationale, OPM felt that the disparity in payments made and benefits 
received by mental health users amounted to a partial subsidy by physical 
benefit users of mental benefit users. Id., at P13. The level of mental health 
benefits suggested by BC would render premiums paid for those benefits roughly 
equal to claims paid for them, and, therfore, would bring physical and mental 
benefit users into rough parity. Id. 

Fourth, OPM found it material that, according to representations made by BC 
and independently corroborated by OPM staff , the levels of benefits proposed by 
BC were generally superior to those offered by private sector employers. Id., 
at P11. Finally, OPM was "well aware" of BC' s concerns that unlimited coverage 
for mental illness caused adverse selection, and agreed on a 1982 contract that 
could "avoid, to the extent possible, the loss of subscribers who are good 
risks." Id. at P15. 

Defendants' motions contend that the only challenge of any force to the 
mental health benefit reductions, that OPM abused its discretion, has been 
completely devitalized by the Burns affidavit. In the precise format envisioned 
by the Court of Appeals, OPM has explained the reasoning process which underlay 
its decision to accept the mental benefit levels at issue. Since that reasoning 
process was fully consistent with the policy goals embodied in the FEHBA, 
including those specific to section 8904, this court has no choice but to uphold 
the legality of the cutbacks. 



Plaintiffs' motions also focus upon whether OPM was arbitrary or capricious 
but plaintiffs vigorously dispute defendants' characterization of the Burns 
affidavit. Plaintiffs and amicus curiae American Federation of Government 
Employees n2 contemplated more than a conclusory statement of justifications for 
OPM's decision. Rather, the Court instructed OPM to provide a highly specific 
description of the alternatives OPM considered before singling out mental health 
benefits as the only element of catastrophic coverage to be significantly 
devalued. Since the Burns affidavit was deficient in this and other respects, 
OPM has failedto demonstrate its decision was rationally based; plaintiffs are, 
therefore, presently entitled to judgment. 

n2 Pursuant to the Court of Appeals' suggestion, this court invited 
"appropriate" employee organizations to participate in the case and state their 
views. Roe, Doe v. Devine, supra, slip op. at 4. AFGE decided to participate 
in an amicus curiae capacity. 

In the alternative, plaintiffs maintain that there are genuine issues of 
material fact precludingthe court from granting defendants' motions for summary 
judgment. The Burns affidavit is based upon numerous factual assumptions which 
are contradicted by plaintiffs or will be if discovery is permitted to proceed. 

Finally, while plaintiffs do not seek judgment with respect to certain other 
claims in their complaints, they argue that judgment for defendants as to these 
claims would be premature. Specifically, plaintiffs maintain that discovery 
with regard to OPM's intent in accepting the cutbacks is crucial to a resolution 
of plaintiff 's Rehabilitation Act and equal protection claims. n3 

n3 Apparently, plaintiffs have abandoned the claim, formerly made, that the 
cutbacks transgress the substantive requirements of section 8904. 

11. Discussion 

A) Section 706(2) (A) of the Administrative Procedure Act 

In the wake of the Court of Appeals' decision rejecting plaintiffs' request 
for [*580] preliminary relief, the principal substantive question before 
this court is whether OPM was arbitrary or capricious, or abused its discretion, 
in agreeing to the mental health benefit reductions proposed by BC. More 
precisely stated, the issue is whether OPM has, in a manner consistent with the 
Court of Appeals' directives and prevailing legal principles, demonstrated that 
the level of mental health benefits in the 1982 BC plan was reasonably based 
upon policy considerations permeating the FEHBA. 

OPM's decision to accept the benefit reductions in controversy is undoubtedly 
subject to review for whether it was arbitrary or capricious or constituted an 
abuse of discretion. See National Treasury Employees Union (NTEU) v. Campbell, 
589 F.2d 669 (D.C. Cir. 1978); American Federation of Government Employees 
(AFGE) v. Devine, No. 81-2239, slip op. at 1 (D.D.C. Oct. 8, 1981). No 
"statutes preclude judicial review," and, since there is law to apply under 
sections 8902 and 8904 of the FEHBA, OPM's action is not "wholly committed to 
agency discretion. . . ." 5 U.S.C. @ 701(a). 

In order to determine whether an agency has acted in an arbitrary or 
capricious fashion, a reviewing court must consider whether the agency decision 
"was based upon a consideration of the relevant factors and whether there has 
been a clear error in judgment." Citizens to Preserve Overton Park, Inc. v. 
Volpe, 401 U.S. 402, 416 (1971).While the court must carefully scrutinize the 
facts material to a particular decision, "the ultimate standard of review is a 
narrow one." Id.; see Bowman Transportation, Inc. v. Arknasas-Best Freight 
System, Inc., 419 U.S. 281, 285-86 (1974). 

When considering OPM's procurement decisions under the FEHBA, judicial review 
is even more limited. Since OPM is granted "considerable latitude" in 
contracting for health benefits, National Federation of Federal Employees (NFFE) 



v. Devine, No. 81-2184, slip op. at 8 (D.C. Cir. Dec. 21, 1981), the court's 
review is "quite narrow." NTEU v. Campbell, supra, 589 F.2d at 678. The court is 
restricted to determining whether OPM has acted "in a manner consistent with the 
underlying purposes of the Act. " NFFE v. Devine, supra, slip op. at 9. See also 
Kentron Hawaii Ltd. v. Warner, 480 F.2d 1156, 1169 (D.C. Cir. 1973). 

It is apparent that OPM's decision to accept the mental benefit reductions is 
consistent with several purposes underlying the FEHBA. One important policy 
objective is the minimization of programmatic cost to the government. See NFFE 
v. Devine, supra, slip op. at 10; AFGE v. Campbell, No. 80-2751 (D.D.C. Nov. 26, 
1980), aff'd sub nom. AFGE v. Devine, No. 80-2494 (D.C. Cir. Dec. 4, 1981); H.R. 
Rep. No. 957, 86th Cong., 1st Sess. 4 (1959). The benefit reductions involved 
here are obviously in conformity with this purpose, as they will decrease the 
overall expense of program participation. The initial impetus for the cutbacks, 
in fact, was the government' s determination to hold down spending in the federal 
health insurance area. Burns Aff. at PP3-8. 

Another important objective of the FEHBA is to ensure that federal employees 
receive maximum benefits at the lowest possible cost to themselves. NFFE v. 
Devine, supra, slip op. at 12; H.R. Rep. No. 957 86th Cong., 1st Sess. 4 (1959). 
The reduction in mental benefits is in harmony with this policy goal as well. 
First, it is undisputed that mental health coverage is quite expensive in 
relation to the number of persons benefitting from such coverage. Burns Aff. at 
P11. In 1981, the claims made for mental health benefits substantially exceed 
premiums paid by recipients of these benefits; in contrast, payments by physical 
health beneficiaries have historically been equivalent to claims made by these 
subscribers. Burns Aff. at P11. 

Thus, reducing 1982 mental benefits could rationally be viewed as one means 
to ensure the greatest level of overall health services at the lowest possible 
cost to federal employees. The cutbacks will allow BC to minimize the expense 
of plan participation for all employees by curtailing a [*581] benefit of 
little value to most enrollees. n4 Furthermore, the cutbacks could rationally be 
viewed as a device for preventing physical benefit claimants and other 
beneficiaries of the program from "subsidizing" the costs of mentally ill 
persons. Benefit reductions designed to create a situation of rough equilibrium 
between all beneficiaries are consistent with the interests of program 
participants in keeping costs commensurate with derived benefits. 

n4 This result is particularly pertinent in view of the alternative initially 
offered by OPM for achieving cost reductions in the BC plan. The major changes 
proposed by OPM on August 21, 1981, were to decrease the deductible on 
supplemental benefits to $200 per individual and to reduce the coinsurance rate 
to 75% on supplemental benefits. Burns Aff. at P4. It was reasonable for OPM 
to conclude that such changes could adversely affect a larger percentage of plan 
participants than the mental benefit cuts adopted. 

Second, OPM was cognizant of BC's concern that the phenomenon of adverse 
selection was causally related to unrestricted coverage for the treatment of 
mental illness and the final BC plan was structured so as to allay this concern. 
Burns Aff. at P15. To the extent that OPM accepted the mental health benefit 
reductions in order to ensure BC' s continued participation in the FEHB program, 
OPMts decision was in accordance with the interests of all BC beneficiaries. 
The risk that BC would otherwise withdraw from the FEHB program threatened the 
integrity of the entire federal health insurance system and conflicted with the 
interests of all federal employees in securing low cost, comprehensive 
insurance. n5 

n5 Plaintiffs' contention that the record does not bear out BC's concern 
about adverse selection misses the point. As the Burns Affidavit makes clear, 
the critical factor for OPM was not so much whether adverse selection was 
actually generated by unlimited mental health benefits, but whether BC genuinely 
believed this to be the case. There is no dispute that BC was quite concerned 
that 1981 levels of mental health benefits would pose a threat to the plan's 



future stability and, therefore, to its participation in the FEHB program. 
Thus, OPM could rationally conclude that the interests of all federal employees 
would be served by accepting BC's proposed reductions, independent of the 
objective need for those reductions. 

In addition, plaintiffs' own insurance expert does not controvert BC's 
factual representation regarding adverse selection. Mr. Vehec merely concludes 
that the BC plan has not experienced adverse selection "only as a result of 
mental health benefits. " Vehec Af f. at P15. This, of course, suggests that part 
of the adverse selection problem did result from mental health benefits and 
substantiates BC's concerns. 

There is one final purpose of the FEHBA, embodied in section 8904, that is 
pertinent to review of OPM's decision; this is the objective of protecting 
federal employees against the high and unpredictable costs of catastrophic 
illness. NFFE v. Devine, supra, slip op. at 10 n.9, citing AFGE v. Devine, No. 
81-2239, slip op. at 2, 3 (D.D.C. Oct. 8, 1981); H.R. Rep. No. 957, 86th Cong., 
1st Sess. 1-2 (1959). The Court of Appeals, in ordering OPM to articulate its 
reasoning process, was principally interested in OPM's explanation as to how 
its decision incorporated the policy objectives "represented by the 
"catastrophic" benefit provisions included in section 8904. " Roe, Doe v. Devine, 
supra, slip op. at 4. 

OPM insists that it did not ignore the policy of protecting persons against 
the costs of catastrophic illness, but conscientiously took this goal into 
consideration when assessing BC's proposal. In this regard, OPM found it 
"significant" that the 1982 levels of mental health benefits would completely 
cover the "vast majority" of persons using such benefits, i.e., approximately 
90% of patients hospitalized for nervous or mental conditions were released 
within sixty days and approximately 88% of patients receiving outpatient care 
required 50 or fewer visits in a particular year. Burns Aff. at P10. OPM 
concluded that such high levels of coverage effectuated the purposes of section 
8904. Id. 

Thus, OPM's ultimate decision to accept BC's proposal was based, in part, on 
the judgment that the proposal would not unduly compromise the legislative 
purposes underlying section 8904. While the benefit reductions may not have 
affirmatively furthered the policy of insuring against catastrophic illness, IPM 
ascertained that the [*582] cutbacks would not significantly interfere with 
this policy. It was not irrational for OPM to accept a minor imposition on one 
of the FEHBA's purposes, in order to substantially further other, equally valid 
statutory goals. Accordingly, it appears that OPM's decision followed a 
reasoned assessment of all the relevant purposes underlying the FEHBA, including 
those unique to section 8904, and this decision was not clearly erroneous. As 
such, it seems that the decision was not arbitrary or capricious and did not 
constitute an abuse of discretion. 

Plaintiffs challenge this conclusion as inconsistent with the Court of 
Appeals' opinion in three respects. First, plaintiffs argue that OPM has not 
adequately demonstrated how its ultimate decision effectuates the purpose of 
section 8904, as required by the Court of Appeals. Even accepting OPM's 
statistics, plaintiffs contend, over 10% of all persons using mental health 
benefits will not be adequately covered by the 50 outpatient visits and 60 
inpatient days provided for in the 1982 plan. These persons will not be 
protected against the staggering costs of catastrophic mental illness and, 
therefore, the purpose of section 8904 has been overtly disregarded. 

The defect in this argument is that it assumes that OPM is required to 
provide complete coverage against costs associated with catastrophic mental 
illness. Plaintiffs no longer explicitly maintain that section 8904 mandates a 
particular level of catastrophic illness benefits, but have imported that 
identical theory into their challenge under the APA. In essence, plaintiffs 
contend that OPM's failure to ensure "last dollar" coverage for all costs 
associated with catastrophic illness is per se arbitrary and capricious. This 



is an unacceptable proposition. Plaintiffs would have the court designate a 
decision as arbitrary or capricious because it does not further one statutory 
purpose to the maximum extent feasible and to the exclusion of all other 
purposes. Judicial review under section 702(2) (A) of the APA, however, is not 
designed to ascertain whether an agency has made the best conceivable decision 
according to a single isolated criterion. Rather the court's role is the "quite 
narrow" one of determining whether the agency has considered all the pertinent 
factors and made a final decision that is not clearly erroneous. OPM considered 
the impact BC's proposal would have on coverage for catastrophic mental illness 
and concluded that the proposal would not excessively restrict that coverage. 
The court cannot conclude that OPM's failure to guarantee last dollar coverage 
for catastrophic mental illness evidences OPM's apathy towards the interests 
served by section 8904. Nor can the court conclude that OPM's final decision 
was clearly erroneous because it did not exalt the policies embodied in section 
8904 over other policy goals of equivalent relevance and importance. 

Plaintiffs' second argument is based on the statement in the Court of 
Appeals' opinion that "OPM has not provided a detailed explanation for why it 
was willing to accept the particular package of benefits proposed by Blue 
Cross/Blue Shield rather than requiring a package of benefits with the same 
overall financial cost but with less serious consequences on one category of 
"catastrophic" coverage." Roe, Doe v. Devine, supra, slip op. at 4. According 
to plaintiffs, OPM still has not explained why it accepted cutbacks for one 
particular type of catastrophic illness, rather than demanding a more equitable 
method for trimming plan costs. In particular, OPM has not, according to 
plaintiffs, clarified why it did not require comparable reductions for selected 
categories of physical benefits. 

In the court's view, the Burns affidavit cures the deficiency that troubled 
the Court of Appeals. OPM has isolated several factors which justified 
selecting out mental health benefits for special treatment. OPM was convinced 
that such benefits are especially expensive in proportion to the number of 
subscribers relying upon them; thus, the cost savings sought by the government 
could be attained without forfeiting a service of widespread appeal and 
importance to plan members and without increasing across-the-board expenses for 
plan participation. Plaintiffs insist that the same [*583] rationale could 
be used to justify cutbacks in particular categories of physical benefits but 
offer no specific evidence to support this assumption. The fact that persons 
suffering from illnesses will invariably use a disproportionate amount of plan 
resources, Vehec Aff. at PP7-10, does not undercut OPM's finding that mental 
benefits are unusually expensive. Plaintiffs have not adduced evidence 
indicating that coverage is comparatively expensive for persons suffering from 
discrete physical disorders. 

Moreover, plaintiffs do not dispute OPM's finding that cumulative claims made 
to mental benefit users greatly exceeded premiums paid by physical benefit users 
were basically equal. Paring down physical health benefits could only 
exacerbate the inequality between mental benefit users and physical benefit 
users. Conversely, reducing mental benefits was the only reasonable way, 
consistent with OPM's general budgetary constraints, to place physical and 
mental benefit users in rough equilibrium. 

The other major reason for concentrating cutbacks in the area of mental 
health benefits was to allay BC's concerns regarding adverse selection. 
Plaintiffs do not dispute that BC harbored grave doubts about the integrity of 
the plan if unlimited mental health benefits continued to be offered. Even if 
BC was particularly sensitive to the relationship between mental benefits and 
adverse selection, n6 it was not irrational for OPM to secure BC's continued 
participation in the FEHB program by alleviating BC's uncertainties. 

n6 Of course, plaintiffs' own expert concedes that some of the adverse 
selection suffered by BC resulted from high levels of mental health benefits. 
See n. 4, supra. Thus, it is undisputed that there was an objective, factual 
foundation for taking BC's concerns about adverse selection into account in 



arriving at a final decision. 

Thus, it appears that OPM furnished legitimate, supportable reasons for 
allowing BC to concentrate cutbacks in the mental health benefit component of 
the plan, rather than compelling BC to implement an alternative "package of 
benefits with the same overall financial cost." This is all that was mandated by 
the Court of Appeals and all that is required by section 706 of the APA. n7 

n7 Contrary to plaintiffs' apparent assumption, OPM is not required to 
demonstrate that it considered all imaginable options for reducing costs, or 
even the options specifically favored by plaintiffs, before agreeing to BC's 
proposal. OPM is only required to document that the AFGE v. Campbell, supra, 
slip op. at 6; see generally, Bowman Transportation, Inc. v. Arkansas-Best 
Freight System, 419 U.S. 281, 285 (1974); NRDC v. United States Nuclear 
Regulatory Commission, No. 74-1586, slip op. at 68 (D.C. Cir. April 27, 1982). 
OPM has met this burden. 

The third and final criticism of OPM's explanation for its decision is based 
upon the statement in the Court of Appeal's decision that "OPM has not 
adequately explainedthe implication in the "Preliminary Analysis' that reducing 
mental health coverage would be one way of insuring that "no individual . . . 
suffer disproportionately" from the overall cuts required by OPM's budget 
constraints. " Roe, Doe v. Devine, supra, slip op. at 5. Plaintiffs contend that 
the Burns affidavit still does not explain the implication in the Preliminary 
Analysis and, therefore, OPM's decision is arbitrary or capricious. 

Plaintiffs' argument is based on a misreading of the Court of Appeal's 
opinion. The Court was simply explaining why the Preliminary Analysis could not 
serve as the articulation of OPM's decisionmaking process; the Analysis was 
simply too conclusory and ambiguous. The Court of Appeals was not imposing on 
OPM the affirmative obligation of evidencing that the mental health benefit 
reductions insured that "no individual . . . suffer disproportionately," n8 but 
[*584] was simply instructing OPM to furnish some supplemental, targeted 
explanation for the decision to accept BC's proposal. Since OPM has now 
proffered a specific explanation of the actual factors motivating the decision 
at issue, it is irrelevant whether OPM can clarify a vague implication in the 
earlier Preliminary Analysis. 

n8 Such an affirmative obligation would be entirely inconsistent with the 
discretion vested in OPMto bargain for particular, appropriate levels of health 
benefits. 5 U.S.C. @ 8902(d) ; S. Rep. No. 468, 86th Cong., 1st Sess. 3 (1959). 
OPM is obviously not precluded from agreeing to any benefit reductions that may 
disadvantage some individuals more than others, as long as this decision is not 
arbitrary or capricious. 

Overall, plaintiffs have not succeeded in demonstrating that the Burns 
affidavit fails to comply with the mandate of the Court of Appeals. The 
affidavit explains, in sufficient detail, the various considerations underlying 
OPM'a decision to accept BC's proposal. Those considerations included all the 
policy goals which are discernible in the FEHBA, including those embodied in 
section 8904. OPM's ultimate decision reflected a rational balancing of 
conflicting statutory purposes that the court cannot label "clearly erroneous." 
Accordingly, the court concludes that OPM was not arbitrary or capricious in 
accepting the 1982 mental health benefits proposed by BC. n9 

n9 In opposing defendants' motion for summary judgment, plaintiffs also 
contend that there are genuine issues of material fact which prevent the court 
from granting summary judgment for defendants on plaintiffs' APA claims. The 
court disagrees. It is axiomatic that review of agency action or inaction is 
limited to the record before the agency at the time the decision was made. See 
Citizens to Preserve Overton Park, Inc. v. Volpe, supra, 401 U.S. at 402; 
Bradley v. Weinberger, 483 F.2d 410, 413 (1st Cir. 1973); Texas v. EPA, 499 F.2d 
289, 297 (5th Cir. 1974). The plaintiffs have not demonstrated that there is any 
dispute as to the record before OPM at the time it decided to accept BC's 



proposal. The real dispute in this case is essentially a legal one: whether OPM 
could rationally conclude on the basis of the record before it that accepting 
BC8s proposal was consistent with the purposes of the FEHBA. The court has 
resolved this legal dispute in defendants' favor and no purpose would be served 
by prolonging the matter. 

B. Rehabilitation Act and Equal Protection Claims 

Defendants contend that they are entitled to summary judgment as to 
plaintiffs8 Rehabilitation Act and equal protection claims and the court 
concurs. 

There are several substantial flaws in plaintiffs' equal protection argument. 
First, the equal protection prescription incorporated in the Fifth Amendment 
only prohibits purposeful discrimination. Personnel Administrator of Mass. v. 
Feeney, 442 U.S. 256, 279 (1979). The limitation on mental health benefits that 
is at issue is facially neutral; it does not create an inherently invidious 
classification of persons. See Schweiker v. Wilson, 450 U.S. 221, 101 S.Ct. 
1074, 1080, 1081 67 L.ED.2d 186 (1981); General Electric Co. v. Gilbert, 429 
U.S. 125 (1976) (the mere exclusion of pregnancy from a disability plan 
providing general coverage is "not a gender based discrimination at all"). 
Since plaintiffs have proffered no evidence suggesting that the reductions in 
question were undertaken with covert discriminatory intent, the equal protection 
challenge suffers from a fatal threshold deficiency. 

Second, even if the benefit reductions are constitutionally reviewable they 
need only pass muster under the rational basis test. The limitations do not 
impinge on fundamental rights, Schweiker v. Wilson, supra, 450 U.S. at 230, 
101 S.Ct. at 1080 (1981), nor do they implicate the interests of a "suspect 
class." Contrary to the criteria enumerated for such classes, federal employees 
receiving mental health benefits are not a "discrete and insular group," United 
States v. Carolene Products Co., 304 U.S. 144, 152-53 n.4 (1938), endowed with 
particular immutable characteristics. See Doe v. Colautti, 454 F. Supp. 621, 
631-32, aff'd 592 F.2d 704, 710 (3rd Cir. 1979). n10 

n10 Plaintiff Roe has as much as acknowledged this in his brief by stating 
that "the need for mental health services is the defining characteristic of" the 
persons affected by the benefit limitations. Plaintiff's Motion for Preliminary 
Injunction, at 14 (Emphases added). 

The defendant has certainly articulated a rational basis for the 
controversial cutbacks, particularly in view of the "strong presumption of 
constitutionality" accorded [ * 5 8 5 ]  to legislative and administrative 
disbursements of monetary benefits. Mathews v. Decastro, 429 U.S. 181, 185 
(1976). The defendants have offeredthe completely neutral rationale of reducing 
health care costs to the government, Geduldig v. Aiello, 417 U.S. 484, 496 
(1974) (minimizing costs is "an objective and wholly noninvidious basis for the 
state's decision not to create a more comprehensive insurance program than it 
has here"), as well as the importance of preserving the integrity of the entire 
federal health insurance program by minimizing the impact of the adverse 
selection phenomenon. See e.g., Califano v. Boles, 443 U.S. 282, 296 (1979); 
Califano v. Tobst, 434 U.S. 47, 53 (1977). Finally, the defendants have stressed 
that the benefit reductions in question will leave physically ill and mentally 
ill person6 in rough parity with respect to projected per capita outlays. This 
suggests not only that a rational basis existed for the limitations on mental 
health benefits, but that a discriminatory classification is not even involved 
in the first instance. 

Section 504 of the Rehabilitation Act provides, in pertinent part: - 
No otherwise handicapped individual in the United States shall, solely by 

reason of his handicap, be excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity 
receiving Federal financial assistance or under any program or activity 



conducted by an Executive agency. . . . 
The most reasonable interpretation of this provision is that it disallows a 

.?- 
federal agency from withholding from a handicapped individual a benefit that is 
made available to others. Doe v. Colautti, supra, 454 F. Supp. at 629. The 
alternative interpretation urged by the plaintiffs, that provision of a benefit 
to ameliorate one harm triggers the requirement to furnish equivalent benefits 
to all handicapped persons, is neither sensible nor supported by the legislative 
history of section 504. Id. at 454. 

Applying the reasonable interpretation of section 504 to the cutbacks at 
issue necessitates a finding that they are legally valid. All benefits offered 
under the BC contract will be made available to both physically and mentally ill 
persons. No mentally incapacitated persons will be denied benefits or 
participation in the program "solely by reason" of their handicaps. Once again, 
the program will restore physically and mentally ill persons to relative 
equivalency in terms of actual resource expenditures. Thus, there can be no 
genuine contention that the cutbacks at issue "discriminate" against mentally 
diseased persons solely by virtue of their handicaps. 

Plaintiffs maintain that there are genuine issues of material fact which 
preclude the granting of summary judgment as to these claims. Specifically, 
plaintiffs maintain that additional discovery is necessary to ascertain OPM's 
intent at the time it decided to accept BC's proposal. The court concludes that 
such discovery is not warranted. OPM has, in the precise manner demanded by the 
Court of Appeals, described the reasons for its decision to authorize the mental 
health benefit reductions. Plaintiffs have adduced no evidence tending to imply 
that these reasons were pretextual for covert discriminatory intent, and have 
not explained why discovery will be likely to produce such evidence. Moreover, 
as explained previously, there are several fatal legal flaws in plaintiffs' 
Rehabilitation Act and equal protection challenges, completely independent of 
any questions concerning OPM's state of mind. nll Finally, the court has been 
directed by the Court of Appeals to decide this matter expeditiously, 80 that 
federal employees considering their health insurance options can proceed 
knowledgeably and confidently. Roe, Doe v. Devine, [ * 5 8 6 ]  supra, slip op. 
at 5. It would be inconsistent with this mandate to postpone final resolution 
of this controversy so plaintiffs can undertake a fishing expedition into the 
mental state of OPM decisionmakers. Accordingly, defendants' motions for 
summary judgment as to plaintiffs' Rehabilitation Act and equal protection 
claims are granted. 

nll With respect to plaintiffs' equal protection challenge, it is clear that 
there is at least a rational basis for the cutbacks in controversy. With regard 
to plaintiffs' claim under section 504 of the Rehabilitation Act, mentally 
incapacitated persons have not been denied participation in the FEHB program 
"solely by reason" of their handicaps. 

111. Conclusion 1 
The central issue in this case is whether was arbitrary or capricious in 

accepting Bs's proposal to reduce mental health benefits instead of insisting on 
alternative ways to achieve desired cost savings. Careful scrutiny of the Burns 
affidavit submitted by OPM and the "record as a whole," NFFE v. Devine, supra, 
slip op. at 13, convinces the court that OPM did not abuse its wide discretion 
in negotiating for f e u a l  health insurance benefits, but, rather, based its 
final decision on a reasoned assessment and balancing of all the purposes 
underlying the FEHBA. The government adopted the mental health benefit 
limitations in the Blue Cross/Blue Shield contract not out of callousness for 
the expenses confronting employees using such benefits, but as a result of 
legitimate interests in achieving equitable reductions in program costs and in 
preserving the financial viability of the FEHBA program. Because plaintiff's 
other substantive challenges also lack merit, the court grants defendants" 
motions for summary judgment and dismisses these cases. 

An appropriate Judgment preceded this Memorandum Opinion. 
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OPINIONBY: JOHNSON 

OPINION: [* 13761 

Before VANCE, JOHNSONand HENDERSON,Circuit Judges. 

JOHNSON, Circuit Judge: 

Plaintiff William E. Jones filed suit alleging that defendantMetropolitan 
AtlantaRapidTransit Authority (MARTA)violated Section 504 of the 
RehabilitationAct, 29 U.S.C.A. @ 794, and various federal regulations by 

denying him a position as bus driver because of his handicap. The district 
court 522 F.Supp. 370, determinedthat plaintiff lacked standing and dismissed 
the suit. Plaintiff appeals. We reverse. 



I. Facts 

MARTAprovides rapid transit for the metropolitanarea of Atlanta. The 
transit authority receives federal financial assistance in the form of 
engineeringand constructiongrants and operatingsubsidies from the United 
States Departmentof Transportatior(D0T). MARTAapparentlyutilizes a portion 
of the DOT funds to subsidize wages of certain employmentpositions, including 
traffic checkers and bus drivers. [* 13771 

Plaintiff worked for MARTAas a bus driver for 15 years. In March 1976 
plaintiff suffered an injury that necessitatedthe amputationof his right leg. 
Plaintiff recovered from the injury and was rehired by MARTAas a traffic 
checker. Plaintiff, however, became dissatisfied with his position and sought 
reinstatementas a bus driver. Plaintiff asserted that despite his injury he 
was capable of performing the requiredfunctions of a bus driver. MARTA 
officials concluded that plaintiffs injury preventedhim from performing the 
duties of a bus driver and deniedhis requestfor reinstatement. 

After exhausting administrativeremedies, plaintiff brought an action under 
Section 504 of the RehabilitationAct, 29 U.S.C.A. @ 794, contendingthat 
MARTAdiscriminatedagainst him on the basis of his handicap. n l  The district 
court dismissed the suit. The court determinedthat Section 504 only provided a 
cause of action against employers that received federal financial assistance for 
the primary purposeof providing employment. Although MARTAreceived federal 
financial assistance, the funding was not primarily intendedto provide 
employment. 

n l  Plaintiff has an implied right of action under Section 504 of the 
RehabilitationAct. Prewitt v. United States Postal Service, 662 F.2d 292, 302 
(5th Cir. 1981). Accord, Meinerv. State of Mo., 673 F.2d 969, 973 (8th Cir. 
1982). 

The district court did note that plaintiff had standing under regulations 
promulgatedby the DOT. 49 C.F.R. @ 27.31. The regulations prohibited 
discrimination against qualified handicappedpeople in programs or activities 
that received federal financial assistance of any kind, not just those receiving 
funds for purposesof providing employment. The district court determined, 
however, that the regulations exceeded the scope of Section 504 of the 
RehabilitationAct and were thereforeinvalid. Accordingly, MARTAwas not 
amenableto suit under either the RehabilitationAct or the DOT regulations. 

11. Statutory Framework 

Section 504 of the RehabilitationAct prohibits discrimination against 
otherwise handicappedindividuals in "any program or activity receiving Federal 
financial assistance. . . ." 29 U.S.C.A. @ 794. n2 The RehabilitationAct 



does not, however, specify the remedies, proceduresand rights of an aggrieved 
party. Instead, Section 505 provides that the "remedies, procedures, and 
rights" of a handicappedindividual injured under the Act are found in Title VI 
of the Civil Rights Act of 1964. 29 U.S.C.A. @ 794a. n3 

n2 Section 504, 29 U.S.C.A. @ 794 provides: 

No otherwise qualified handicappedindividual in the UnitedStates, as 
defined in section 706(7) of this title, shall, solely by reason of his 
handicap, be excluded from the participationin, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving Federal 
financial assistance or under any program or activity conductedby any 
Executive agency or by the UnitedStates Postal Service. The head of each 

such agency shall promulgatesuch regulations as may be necessary to carry out 
the amendmentsto this section made by the Rehabilitation,Comprehensive 
Services, and DevelopmentaIDisabilities Act of 1978. Copies of any proposed 
regulation shall be submittedto appropriateauthorizing committeesof the 
Congress, and such regulation may take effect no earlier than the thirtieth day 
after the date on which such regulation is so submittedto such committees. 

n3 Section 505, 29 U.S.C.A. @ 794a provides: 

(a) (1) The remedies, procedures, and rights set forth in section 717 of the 
Civil Rights Act of 1964, including the applicationof sections 706(f) through 
706(k), shall be available, with respect to any complaintunder section 791 of 
this title, to any employee or applicantfor employmentaggrieved by the final 
disposition of such complaint, or by the failure to take final action on such 
complaint. In fashioning an equitableor affirmative action remedy under such 
section, a court may take into account the reasonablenessof the cost of any 
necessary work place accommodation,and the availability of alternatives 
thereforor other appropriaterelief in order to achieve an equitableand 
appropriateremedy. 

(2) The remedies, procedures, and rights set forth in title VI of the Civil 
Rights Act of 1964 shall be available to any person aggrieved by any act or 
failure to act by any recipient of Federal assistance or Federal provider of 
such assistance under section 794 of this title. 

(b) In any action or proceedingto enforce or charge a violation of a 
provision of this subchapter,the court, in its discretion, may allow the 
prevailing party, other than the UnitedStates, a reasonableattorney's fee as 
part of the costs. [* 13781 

Section 601 of the Civil Rights Act of 1964 (Title VI) contains sweeping 
prohibitions against race discrimination by employers. n4 Congress, however, 
placed significant restrictions upon the breadthof Section 601. Section 604 



authorizesa federal departmentor agency to maintainan action against 
employers to enforce Title VI only if the employer receives federal financial 
assistance and "a primary purpose of the Federal financial assistance is to 
provide employment." 42 U.S.C. @ 2000d-3. n5 Thus in order to bring suit under 
Title VI, an employer must receive federal funds for purposes of providing 
employment. 

n4 Section 601 of the Civil Rights Act of 1964, 42 U.S.C.A. @ 2000d, 
provides: 

No person in the United States shall, on the ground of race, color, or 
nationalorigin, be excluded from participationin, be denied the benefits of, 
or be subjected to discrimination under any program or activity receiving 
Federal financial assistance. 

n5 Section 604 of the Civil Rights Act of 1964, 42 U.S.C.A. @ 2000d-3 
provides: 

Nothing in this subchaptershall be construed to authorize action under this 
subchapterby any departmentor agency with respect to any employmentpractice 
of any employer, employmentagency, or labor organizations except where a 
primary objective of the Federal financial assistance is to provide employment. 
(Emphasisadded.) 

A number of circuits have concluded that Congress intendedto incorporatethe 
restrictions found in Section 604 of Title VI into the RehabilitationAct. 
UnitedStatesv. Cabrini Medical Center, 639 F.2d 908 (2d Cir. 1981); Carmi v. 
Metropolitanst. Louis Sewer District, 620 F.2d 672 (8th Cir. 1980), cert. 
denied, 449 U.S. 892, 101 S.Ct. 249, 66 L.Ed.2d 117 (1981); Trageserv. Libbie 
Rehabilitationcenter, Inc., 590 F.2d 87 (4th Cir. 1978), cert. denied, 442 U.S. 
947, 99 S.Ct. 2895, 61 L.Ed.2d 318 (1979). Thus, a plaintiff will not have 
standing to maintaina suit under Section 504 of the RehabilitationAct unless 
the employer receives federal financial assistance and the primary purpose of 
the assistance is to provide employment. The courts have employed a variety of 
rationale to justify the incorporationof Section 604 into the Rehabilitation 
Act. In Carmi, supra, the Eighth Circuit essentially concluded that Congress 
intendedthe RehabilitationAct and Title VI to be read in pari materia. The 
Fourth Circuit in Trageser, supra, determinedthat Congress intendedto 
incorporatesection 604 into the RehabilitationAct when it amendedthe Act by 
adding Section 505. 

In the absenceof controlling precedentin this Circuit n6 and in order to 
ascertain the correctness of these holdings, we must examine both the language 
of the relevant statutesand their legislative history. 



n6 Standing under Section 504 of the RehabilitationAct was consideredby the 
Court in Brown v. Sibley, 650 F.2d 760 (5th Cir. 1981). In Sibley, the Court 
determinedthat a plaintiff did not necessarily have standing simply because the 
employer received some financial assistance from the federal government. 
Instead, the plaintiff had to establish that "the program or activjty with which 
he or she was involved, or from which he or she was excluded, itself received or 
was directly benefitedby federal financial assistance." Id. at 769. . The 
opinion furthe-at the burden of establishing that the particular 
programlactivity received federal financial assistance "should be slight." Id. 
at 769 n.14. Accord, Doyle v. Univ. of Ala. -- Birm., slip op. p. , 680 F.2d 
1323 No. 81-7697 ( l l th  Cir. 1982); Simpson v. Reynolds Metals Co., Inc., 629 
F.2d 1226, 1232 (7th Cir. 1980). 

Although holding that the plaintiff had to be involved in a program or 
activity that directly benefitedfrom federal financial assistance, the Court 
did not determinewhether the financial assistance had to be for the purposeof 
providing employment.Sucha determinationwas unnecessary to the opinion. 

111. Section 504 of the RehabilitationAct 

The starting point for the interpretatiomf a statuteis the language of the 
act itself. Perrin v. United States, 444 U.S. 37, 42, 100 S.Ct. 311, 314, 62 
L.Ed.2d 199 (1979); UnitedStatesv. Anderez, 661 F.2d 404, 406 (5th Cir. 
1981).Normally, a court will interpreta statutein a manner consistentwith the 
plain meaning of the statutory language. Fitzpatrickv. Internal Revenue 
Service, 665 F.2d 327, 329 ( l l th  Cir. 1982). [*I3791 Where, however, the 
language of a statuteis ambiguous or leads to absurd results, a court is free 
to consult the legislative history and discern the true intent of Congress. 
ArnericanTrucking Assn, Inc. v. I.C.C., 659 F.2d 452, 459 (5th Cir. 1981); Glenn 
v. Unitedstates, 571 F.2d 270, 271 (5th Cir. 1978). 

Section 504 of the RehabilitationAct specifically prohibits discrimination 
against qualified handicappedpeoplein "any program or activity receiving 
Federal assistance. . . . 29 U.S.C.A. @ 794.0n its face, therefore, the 
Section awlies to programs receivinrr federal-d. 
Moreover, nothing in the language of the statuteindicates that it was intended 
to reach only those programs receiving federal financial assistance for the 
primary purposeof providing employment. n7 Because the statuteis unambiguous 
and does not lead to absurd results, we would normally pretermitour analysis 
here.Nonetheless,for purposes of clarification and in light of authority to the 
contrary, UnitedStatesv. Cabrini Medical Center, supra; Carmi v. Metropolitan 
St. Louis Sewer District, supra, we turn to the legislative history to determine 
whether Congress intendedto restrict applicationof the RehabilitationAct to 
those programs receiving federal financial assistance for the primary purpose of 
employment. See Wattv. Alaska, 451 U.S. 259, 266, 101 S.Ct. 1673, 1677, 68 

1 
L.Ed.2d 80 (1981). 



n7 Similarly, a plain reading of Section 604 of the Civil Rights Act of 1964 
would appearto render it inapplicableto private suits under the Rehabilitation 
Act. Section 604 expressly applies only to federal agencies and departments. 
Thus a federal agency or departmentmust establish that the employer received 
federal financial assistance for the purpose of employment in order to maintain 
an action under Title VI. Section 604 does not, on its face, apply to private 
individuals. Accordingly, even were Section 604 deemedapplicable to suits 
under the RehabilitationAct, it would seemingly apply only to suits brought by 
federal agencies or departmentsand not suits brought by private individuals. 
Carmi v. Metropolitanst. Louis Sewer District, supra, 620 F.2d at 678 
(McMillian, J., concurring); Hart v. County of Alameda, 485 F.Supp. 66, 72 
(N.D.Ca1.1979). 

Congress enactedthe RehabilitationAct in 1973. Pub.L.No. 93-1 12, 87 Stat. 
355 (1973). Neither the House nor the Senate reGorts contain even a scintilla 
of ehdence indicating that Congress intended to i ~ ~ o r ~ o r a t e ~ e c t i o n  604 of 
Title VI into the RehabilitationAct and limit the applicability of Section 504 
to programs receiving federal financial assistance for the primary purposeof 
providing employment.The1egislative history to Section 504 does not even 
mentionTitle VI of the Civil Rights Act. Instead, the reports merely reiterate 
that Seclion 504 ape . . 

lies to any ~ro-eral financial assistance. 
n8 

n8 For example, the House Reportexplained the significance of Section 504 by 
stating that: 

Section [504] provides that no otherwise qualified handicappedindividual 
will be discriminatedagainst or excluded from participationin or benefits from 
any program of activity receiving Federal assistance. 
H.R.No. 244, 93rd Cong., 1st Sess. 35 (1973), U.S.Code Cong. & Ad. News, 1973, 
p. 2076. The SenateReportcontainedsubstantially identical language. 
S.Rep.No. 318, 93rd Cong., 1st Sess. 50, 70 (1973), U.S.Code Cong. & Ad. News 
1973, 2076, 2143. 

The RehabilitationAct was amendedin 1974. Pub.L.No. 93-516, 88 Stat. 1619 
(1974). Congress noted obliquely in the legislative history to the amendments 
that Section 504 was "patterned" after Section 601 of Title VI. S.Rep.No. 1297, 
93rd Cong., 2d Sess. (1974), reprintedin U.S.Code Cong. & Ad.News 6373, 6390. 
At least one circuit has relied upon this lone referenceas indicia that 
Congress intendedto incorporatewholesale the provisions of Title VI, including 
Section 604, into the RehabilitationAct. Carmi v. MetropolitanSt. Louis Sewer 
District, supra, 620 F.2d 675. We find such an interpretationreads far too much 
into an isolated referencein the legislative history. 

The referencedoes not indicate an intent to incorporatethe strictures of 
Title VI into the RehabilitationAct. Viewed in context, the reference 



constitutesnothing more than acknowledgementthat Section 504 was written with 
the same sweeping language found in Section 601 of Title VI. In fact, the 
legislative history to the 1974 amendmentsis repletewith notationsindicating 
[*I3801 that Section 504 was intendedto encompassprograms receiving federal 
fbancial assista nce of any kind, not just t h ~ ~ g r a r n s  receivin~ federal 
financial - assistance for the purposeof providing employment. n9 Furthermore, 
had Congress intendedto incorporatewholesale the provisions of Title VI into 
the RehabilitationAct, the legislative body would have had no reason to amend 
the Act in 1978 and provide that the "remedies, procedures, and rights" found in 
Title VI were applicableto suits under Section 504 of the RehabilitationAct. 
n10 

n9 The SenateReportmade clear the broad reach of Section 504. "Section 504 
was enactedto prevent discrimination against all handicappedindividuals, 
regardless of their need for, or ability to benefit from, vocational 
rehabilitationservices, in relation to Federal assistance in employment, 
housing, transportation,education, health services, or any other F ~ d e r a l l ~  
aided program." (Emphasisadded.) S.Rep.No. 1297, 93rd Cong.,2d Sess. 38 (1974), 
reprintedin U.S.Code Cong. & Ad.News 6373, 6388.Similarly, the Report noted 
that: 

The language of section 504, in following the above-cited Acts, further 
envisions the implementationof a complianceprogramwhich is similar to those 
Acts, including promulgationof regulations providing for investigation and 
review of r~cipientsof Federal financial assistance, attemptsto bring 
non-complying recipientsinto voluntary compliance through informal efforts such 
as negotiation, and the imposition of sanctions against recipients who continue 
to  discriminate against otherwise qualified handicappedpersons on the basis of 
handicap. Such sanctions would include, where appropriate,the terminationof 
Federal financial assistance to the recipient or other means otherwise 
authorizedby law. Implementatiomf section 504 would also include pre-grant 
analysis of recipients to ensure that Federal funds are not initially provided 
to those who discriminate against handicappedindividuals.(Emphasisadded.) 
S.Rep.No. 1297, supra, at  40, reprintedin U.S. Code Cong. & Ad.News, supra, at 
6390. 

n10 In any event, the precise import of the statementin the legislative 
history that Section 504 was "patterned" after Section 601 of the Civil Rights 
Act of 1964 is at  best unclear. Ambiguous and unclear legislative history may 
not be used to alter the ordinary meaning of statutorylanguage.Ford Motor 
Credit Co. v. Cenance, 452 U.S. 155, 158 n.3, 101 S.Ct. 2239, 2241 n.3, 68 
L.Ed.2d 744 (1981); Dentv. St. Louis-San Francisco Ry. Co., 406 F.2d 399, 403 
(5thCir. 1969), cert. denied, 403 U.S. 912, 91 S.Ct. 2219, 29 L.Ed.2d 689 
(1971); League to  Save Lake Tahoe, Inc. v. Trounday, 598 F.2d 1164, 172 (9th 
Cir.), cert. denied, 444 U.S. 943, 100 S.Ct. 299, 62 L.Ed.2d 310 (1979). 



Finally, we note that the RehabilitationAct is remedial in nature. Carmi v. 
Metropolitanst. Louis Sewer District, supra, 620 F.2d at 677 (McMillian, J., 
concurring). As a general matter, courts eschew narrow interpretationsof 
remedialstatutes. Instead, remedialstatutesare normally accorded broad 
constructionin order to effectuatetheir purpose.Peytonv. Rowe, 391 U.S. 54, 
65, 88 S.Ct. 1549, 1555, 20 L.Ed.2d 426 (1968); Ayers v. Wolfinbarger, 491 
F.2d 8, 16 (5th Cir. 1974).Because the legislative history is devoid of language 
demonstratingthat Congress intendedsection 604of Title VI to apply to suits 
under the RehabilitationAct, the remedialnatureof the RehabilitationAct 
mandatesthat we reject such an interpretation. 

IV. Section 505 of the RehabilitationAct 

11978,  Congress again amendedthe RehabilitationAct and addedsection 505. 
Pub.L.No. 95-602, 92 Stat. 2955 (1978). n l l  The section provides that the 
"remedies, procedures, and rights" of an aggrieved party are found in Title VI 
of the Civil Rights Act of 1964. Significantly, Congress did not simply state 
that suits under Section 504 of the RehabilitationAct were controlled by Title 
VI. Instead, Congress made clear that only the "remedies, procedures, and 
rights" of Title VI were incorporatedinto the RehabilitationAct. Section 604, 
as a substantiverestriction on standing, does not constitutea right, remedy or 
procedure. n12 Thus, under the plain [* 13811 meaning of the language in 
Section 505, Section 604 of the Civil Rights Act was not incorporatedinto the 
RehabilitationAct. 

n l  1 The language of Section 505 did not appearin the original House bill. 
The origin of the languagewas in the Senateand was added to the final bill at 
the joint conference. H.Con. R.No. 1780, 95th Cong., 2d Sess. (1978), reprinted 
in U.S.Code Cong. & Ad.News at 7404. 

n12 A "remedy" is the means employed to enforce a right or redress an injury. 
Black's Law Dictionary 1163 (rev. 5th ed. 1979). The term "rights" generally 
connotes "a power, privilege, faculty, or demand, inherent in one person and 
incident upon another." Black's Law Dictionary, supra, at 1189. Clearly, the 
restrictions found in Section 604 of the Civil Rights Act of 1964 constitute 
neither a right nor a remedy under the aforementioneddefinitions. 

Procedures prescribe methods of "enforcing rights or obtaining redress for 
their invasion; machinery for carrying on proceduralaspects of a civil or 
criminal action. . . . As a general rule, laws which fix duties, establish 
rights and responsibilitiesamong and for persons. . . are "substantive laws". 
. . ." Black's Law Dictionary, supra, at 1083. By severely restricting the 
category of peoplethat can maintainan action under the RehabilitationAct, 
Section 604 of the Civil Rights Act of 1964 can only be viewed as a substantive 
limitation on the rights createdby Section 504 of the RehabilitationAct. As 
such, the restriction cannot be viewed as procedural. 



Any lingering doubt concerning the correct interpretatiomf Section 505 is 
dispelled by reference to the legislative history. The legislative history 
makes clear that Congress intendedthe amendmentsto expand the remedies of 
handicappedndividuals. See, e.g., 124 Cong.Rec. S-303 11 (daily ed., Sept. 20, 
1978) (statementby Senatorstafford) ("The bill allows the rehabilitation 
program to grow and serve more handicappedindividuals and provide those 
individuals with greater opportunitiesto maximize their potential. ") (emphasis 
added); id. at S-155591 (daily ed., Sept. 20, 1978) (statementby Senator 
Cranston); id. at S-30303 (statementsby Senator Rando1ph);id. at H-13901 
(daily ed., May 16, 1978) (statementsby CongressmanJeffords). We find it 
disingenuous to suggest that we read into an amendmentintendedto broaden 
remedies under the Act a restriction on standing. n13 

n13 Otherevidence demonstratesthat the 1978 amendmentswere intendedto 
e and rather than contract the applicability of the RehabilitationAct. As 5 - 
original y enacted, Section 504 did not make clear that it applied to the 
f e e a s n ~ s .  ln fact, the Justice 
Departmentissued an opinion at the request of the Departmentof Health, 
Educationand Welfare concluding that the Federal ~overnmentwas e x e m ~ t  from the 
statute. The 1978 arnendment~~ecificall~ negated the Justice ~ e ~ a r t m e k s  

7 

L*-- lJ-+'- ' 
interpretationky extending the Act to executive agencies and the United 
States Postal Service. Prewitt v. Unitedstates Postal Service, supra, 662 F.2d 

seJ 

at 302. As noted by Congressman Jeffords, "[tlhis amendmentremoves [the 
exemption for the federal government] and applied 504 to the Federal Government - *-' 

"a ' 
as well as State and local recipients of Federal dollars. . . . I think this is 
fair and appropriateand should go a long way toward developing a uniform and 
equitablenationalpolicy for elimination of discrimination." 124 Cong.Rec. 
H-13901 (daily ed., May 16, 1978). 

More specifically, the ConferenceReportto the 1978 Arnendmentsacknowledges 
that the RehabilitationAct extends to any recipient of federal financial 
assistance. H.Con.R. No. 1780, 95th Cong., 2d Sess. (1978), reprintedin 
U.S.Code Cong. & Ad. News 7375, 7404 (Section 505 insures that the "remedies, 
procedures, and rights set forth in Title VI of the Civil Rights Act of 1964 
would be available to any person aggrieved by any act or failure to act by any 
recipient of Federal assistance. . . . ") (emphasisadded). Furthermore, the 
discussion of Section 505 in the ConferenceReportwas located in a subsection 
titled "Attorneys' Fees and Remedies." The title of an act or subsectioncan be 
used to help interpretan ambiguous statute. Russ v. Wilkins, 624 F.2d 914, 922 

/ 

(9th Cir. 1980). It is reasonableto conclude that the title of this subsection 
indicates that Congress was adopting the section to provide benefits and 
remediesfor an aggrieved party. On the other hand the restrictions found in 
Section 604 cannot be construedas either a benefit or a remedy. The 
explanationof the statuteand the title of the subsection thereforeestablish 
that Congress did not intend to incorporatesection 604 of the Civil Rights Act 



into Section 504 of the RehabilitationAct. 

Finally, we note that four years after the adoptionof the RehabilitationAct 
in 1973, the Departmentof Health, Educationand Welfare enactedregulations 
that attemptedto implementthe Act. F e  45 C.F.R. Part 8 4 3 ~ h e  regulations did 
not restrict the applicability of the RehabilitationAct to those programs 
receiving federal funds for-the purposeof providing ernployrnknt.instead,the 
regulations prohibited [* 13821 discrimination against qualified handicapped 
individuals in programs and activities receiving or benefitingfrom any federal 
financial assistance. 45 C.F.R. @ 84.2(f) & (h); @ 84.4. 

In enacting Section 505, the Senate report specifically noted the existence 
of the HEW regulations.Moreover, the report noted that Section 505 did nothing 
more than codify the rights, remedies and proceduresfound in the HEW 
regulations. 

It is the committee's understandingthat the regulations promulgatedby the 
Departmentof Health, Education, and Welfare with respect to procedures, 
remedies, and rights under Section 504 conform with those promulgatedunder 
Title VI. Thus, [Section 505 ] codifies existing practice as a specific 
statutoryrequirement. (Emphasisadded.) 

S.Rep.No. 890, 95th Cong., 2d Sess. 19 (1978), U.S.Code Cong. & Ad-News, 1978 
p. 7312. Thus Section 505 was intendedto encompassonly those remedies, 
proceduresand rights of Title VI found in the HEW regulations. Since the HEW 
regulations did not utilize or mention the restrictions found in Section 604 of 
Title VI, Congress obviously did not intend Section 505 to incorporatesuch a 
restriction into the RehabilitationAct. n14 

n14 In Trageserv. Libbie Rehab. Cntr. Inc., supra, 590 F.2d 87, the Fourth 
Circuit relied upon the language of Section 505 to conclude that Congress 
intendedto incorporatethe restrictions of Section 604 into the Rehabilitation 
Act. We note, however, that the opinion suffers from a number of deficiencies 
that render its analysis suspect. The Trageser court made no attemptto 
determinewhether the restrictions found in Section 604 constituteda right, 
remedy or procedurewithin the meaning of Section 505. Moreover, the opinion 
failed to examine the legislative history of Section 505. As a result, the 
opinion did not provide any support from the legislative history for its 
interpretation.Infact, as we have shown, the legislative history indicates a 
contrary intent. Finally, without providing any supporting authority, the 
Trageser court concluded that Section 604 was intendedto apply to actions by 
private parties. As noted, however, Section 604 states on its face that it 
applies only to actions brought by federal departmentsand agencies. see note 
7, supra. Accordingly, we find the reasoning of the opinion decidedly 
unpersuasiveand decline to follow it. 



V. Conclusion 

Upon considerationof the issue, we have uncovered no evidence demonstrating 
that Congress intendedto incorporatethe limitations of Section 601 of Title VI 
into the RehabilitationAct. We thereforeeffectuatethe plain meaning of the 
language in Sections 504 and 505 and conclude that a plaintiff need not 
establish that the employer received federal financial assistance for the 
primary purposeof providing employmentin order to have standing. Instead, a 
plaintiff need only show that the employer received federal financial assistance 
and that he/she was an intendedbeneficiary of the assistance. Doyle v. Univ. 
of Ala.-Birm., supra; Brown v. Sibley, supra. Moreover, our determinationleads 
to the ineluctableconclusion that the DOT regulationswere written in a manner 
consistent with the RehabilitationAct and were thereforevalid. n15 

n15 The DOT regulations prohibit discrimination against qualified handicapped 
A 

individuals in any program or activity receiving or benefitine from federal 
financial assistance. 49 C.F.R. @ 27.7. The regulations define federal 
financial assistance as: 

. . . any grant, loan, contract (other than a procurementcontract or a 
contract of insurance or guaranty), or any other arrangementby which the 
Departmentprovides or otherwise makes available assistance in the form of: 

(a) Funds; 

(b) Services of Federal personnel; or 

(c) Real or personalproperty or any interest in, or use of such property, 
including: 

(1) Transfers or leases of such property for less than fair marketvalue or 
for reduced consideration; and 

(2) Proceedsfrom a subsequenttransfer or lease of such property if the 
Federalshare of its fair marketvalue is not returnedto the Federal 
Government. 

49 C.F.R. @ 27.5. Thus, the regulationsare not limited to employers 
receiving federal aid for purposesof employment. Instead, they extend to 
employers receiving or benefiting from any kind of federal finan6al assistance. 

Other federal agencies have adoptedsimilar or identical regulations. See 45 
C.F.R. Part 85 (Departmenbf Health & HumanServices); 18 C.F.R. Part 113 
(Small Business Administration);3 1 C.F.R. Part 5 1 (Departmenbf the Treasury). 
[* 13831 



We of course intimateno position on the merits of plaintiffs claim. 
Instead, we simply hold that the district court applied the incorrect standard 
in determiningplaintiff s standing to maintain the suit. Accordingly, the 
decision of the district court if REVERSElBnd REMANDEDfor proceedingsnon 
inconsistentwith this opinion. 
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OPINION BY: CUDAHY 
OPINION: [*1191] 

CUDAHY, Circuit Judge. Edward Overton brought a claim against the United 
States Environmental Protection Agency (EPA) under sections 501 and 504 of the 
Rehabilitation Act of 1973, 29 U.S.C. @ @  791 & 794 et seq. (1988). Overton 
claims that the EPA fired him because of his handicap. The district court 
granted summary judgment for the EPA, and we reverse. 

We review a grant of summary judgment de novo, and must take the facts in the 
light most favorable to the nonmovant. Martin v. Consultants & Administrators, 
Inc., 966 F. 2d 1078, 1084 (7th Cir. 1992). The following account, drawn from the 
briefs, the memorandum opinion of the district court and the record, presents 
the facts of the case from Overton's point of view. 

Overton lacks a finger on his left hand, but the missing finger does not hold 
him back much. Overton is somewhat disabled, however, by an emotional illness, 
which appears to put a strain on his contacts [**2] with other people. 
Despite a long history of mental illness, which includes severe bouts of 
depression, nl in 1985 Overton managed to graduate from the University of 
Illinois at Chicago with a B.S. in Chemistry. Upon graduation, the Illinois 
Department of Rehabilitation Services (DORS) recommended that Overton apply for 
a job with the EPA, which had a Disabled Persons Program. DORS notified Seth 
Diblee, the head of the Program, that Overton had personal and emotional 
problems and took a small amount of medication to control tension. The DORS 
letter concluded, however, that Overton's disability would not interfere with 
his performance as a chemist. 



nl "Depression" is a misleadingly mild term for an extraordinarily 
debilitating illness. See William Styron, Darkness Visible: A Memoir of Madness 
(Random House 1990). 

Diblee referred Overton to Gregory Parker, the (then) Chief of the 
Underground Injection Control Section of the EPA for Region V, based in Chicago. 
Parker offered Overton a job with the permit unit of [ * * 3 ]  his section. 
According to Parker's deposition testimony, he hoped that a chemist would add to 
the overall expertise of the Permit Unit staff, which consists mostly of 
geologiste. Parker did not know that Overton would have difficulty communicating 
with the public. On the other hand, Parker and Overton did not discuss public 
contact, and Overton was under the impression that the job did not require any. 
Overton'e job description states that personal contacts "primarily include 
employees in the agency, both inside and outside the immediate office, including 
higher-grade staff, professionals and support staff." Overton App. at 68. It 
makee no mention of contacts with the public. 

Soon after he started work in December 1985, Overton began to have trouble 
with the new supervisor of the Permit Unit, Valerie Jones. Overton admits to 
falling asleep at his desk during his first week, when he had nothing to do and 
his medication made him drowsy. Jones claims, [*I1921 and Parker also 
stated, that Overton slept on the job rather more often. Larger troubles arose 
in January 1986, however, when Jones announced that all of the members of the 
Permit Unit technical staff would have to write permits--an activity [**4] 
that requires some amount of communication with permit applicants. Shortly after 
this announcement, Overton informed Jones that his emotional problems made 
personal contact with members of the public difficult for him, if not 
impossible. Overton asked that his job be restructured so that he could avoid 
using the telephone and meeting with permit applicants in person. He also asked 
for more assignments that would require use of his knowledge of chemistry. 
According to Diblee and Overton, Jones refused even to consider making 
accommodations along these lines. Jones herself testified that her response was 
to suggest that Overton seek another position within the agency. 

In subsequent performance reviews, Jones criticized Overton for his 
"inability to communicate effectively with the regulated community." Dep. of 
Valerie Jones at 61 (Dec. 19, 1990). The reviews also report that Overton 
continued to sleep on the job and that he was having difficulty with the 
technical aspects of permit writing. 

Despite these negative reviews, there is evidence that Overton was at least 
trying hard. Although there were eleven or twelve members of the Permit Unit 
technical staff, Overton completed 25 percent [ * * 5 ]  of the Unit's file 
reviews (apparently a dirty job that other employees avoided). Overton also 
completed 42 permits, approximately 20 percent of those completed by the Unit as 
a whole. 

There ie also evidence that Overton was doing acceptable work. During 1986, 
Parker took Overton under his wing: he reviewed Overton's work, talked to him 
frequently and asked him to perform a substantial research project. According to 
Parker, Overton showed progress in learning to write permits. Although Overton 
made mistakes, they were not that serious, nor were they unexpected in light of 
Overton's lack of geological expertise. Parker opined that Overton was better 
than other permit writers of his acquaintance who had substantially more 
experience. 

Overton sent the results of his research project to Mario Salazar, a member 
of the EPA'stechnical staff in Washington, for peer comments. Salazar commended 
Overton's paper and sent it to other managers in his office, with the suggestion 
that the relevant regulations be amended. When Jones saw the paper, however, she 



disagreed with Overton's conclusions and criticized him for circulating the 
paper outside of proper channels. 

As early as February or March [**6] 1986, Jones told Parker that Overton 
should not be in the Permit Unit because he lacked a geotechnical background and 
because of his psychological problems. In October 1986, Jones gave an 
unfavorable evaluation of Overton's performance for fiscal year 1986. She cited 
the inordinate amount of supervision Overton required, his failures to 
communicate and his lack of progress in understanding the technical aspects of 
the permit process. Following the negative review, Jones fired Overton as of 
December 1986. Overton filed an internal complaint, exhausted his administrative 
remedies and then sued. 

One more set of facts is worth noting. In September 1985, before he was hired 
by the EPA, Overton applied for disability benefits. When he started work at the 
EPA, Overton notified the Social Security Administration (SSA) that he had taken 
gainful employment. In January 1986, the SSA determined that Overton was 
eligible for disability benefits, based on his emotional handicap. Given his 
employment status, the SSA awarded benefits on a nine-month trial basis. When 
Overton found out that he would be terminated, in October 1986, Overton notified 
the SSA, which continued his benefits. 

On the EPA's [**7] motion for summary judgment, Judge Parsons concluded 
that there was no genuine issue that Overton was not "otherwise qualified" for 
his position. Mem. Op. and Order at 16 (July 9, 1991) (Mem. Op.). The EPA had 
made every "reasonable accommodation" for Overton's [*1193] handicap; 
Overton had presented no evidence that he "could have performed the essential 
functions of any position"; and Overton's suggested accommodations were 
unreasonable in that they required the EPA to manufacture a new position for 
him. Id. at 14-15. 

Overton brought suit under sections 501 and 504 of the Rehabilitation Act 
of 1973. 29 U.S.C. @@ 791 & 794. The district court treated Overton's claim as 
one brought solely under section 504. Mem. Op. at 1. To compound the confusion, 
we have expressed some doubt that section 504 applies to employment 
discrimination suits against federal agencies. McGuinness v. United States 
Postal Service, 744 F.2d 1318, 1321-22 (7th Cir. 1984); see also Johnson v. 
United States Postal Service, 861 F.2d 1475, 1477 (10th Cir. 1988), cert. 
denied, 493 U.S. 811, 107 L. Ed. 2d 23, 110 S. Ct. 54 (1989); Boyd v. United 
States Postal Service, 752 F.2d 410, 413 (9th Cir. 1985) [**8] (section 501 
is exclusive remedy for federal employees). Other circuits, however, believe 
that 504 does apply. See, e.g., Treadwell v. Alexander, 707 F.2d 473, 475 (11th 
Cir. 1983); Smith v. United States Postal Service, 742 F.2d 257, 260 (6th Cir. 
1984); Prewitt v. united States Postal Service, 662 F.2d 292, 302-04 (5th Cir. 
1981) (discussing legislative history); cf. Ristoff v. United States, 839 F.2d 
1242, 1243-44 (7th Cir. 1988) (assuming without discussion that plaintiff may 
sue federal employer under section 504). The EPA is also in dissent from our 
musings in McGuinness, as it has promulgated regulations under section 504 that 
apply to its own employees. See 40 C.F.R. pt. 12 (1991). n2 

n2 Courts have assumed that section 504 prohibits handicap discrimination 
against federal employees because it prohibits discrimination "under any program 
or activity conducted by any Executive agency.'' 29 U.S.C. @ 794(a) (1988); 
Prewitt, 662 F.2d at 302 & n.15. In 1988, Congress amended section 504 to 
provide a definition for " program or activity. " Civil Rights Restoration Act 
of 1987, Pub. L. No. 100-259 @ 4(2), 102 Stat. 29 (1988). Although the purpose 
of the amendment was to expand the coverage of the Rehabilitation Act 
following a restrictive interpretation by the Supreme Court, see DeVargas v. 
Mason t Hanger-Silas Mason Co., 911 F.2d 1377, 1383-84 (10th Cir. 1990), cert. 
denied, 112 L. Ed. 2d 860, 111 S. Ct. 799 (1991), the extensive new definition 



of "program or activity" makes no reference to federal employment. As 
discussed in the text, infra, we need not decide whether the amendment changes 
the applicability of section 504 to federal employment practices. Accordingly, 
we also need not decide whether the amendment should apply retroactively if it 
does change the law. 

Neither of the parties has addressed the applicability of section 504 or the 
differences (if any) between a claim brought under 501 and a claim brought under 
504. We need not address these questions either, since the threshold issue on 
which the district court granted summary judgment is identical (or at least 
substantially similar) under both provisions. 

Section 504 authorizes discrimination suits by "otherwise qualified 
handicapped individuals." Section 501(b) is phrased in very different terms: the 
section says nothing about discrimination or qualifications and merely requires 
federal agencies to submit affirmative action plans. Nonetheless, section 
505(a)(l), 29 U.S.C. 794a(a)(l) (1988), authorizes individual lawsuits against 
federal agencies that violate the terms of section 501. And regulations 
promulgated by the Equal Employment Opportunity Commission (EEOC) under section 
501 make clear that federal agencies may not discriminate against "qualified 
physically or mentally handicapped persons." 29 C.F.R. @ 1613.703 (1991); see 
generally Langon v. Department of Health and Human Services, 295 U. S. App. D.C. 
49, 959 F.2d 1053, 1057 (D.C. Cir. 1992). [**lo] Thus, Overton may not 
maintain an action under either provision unless he is "qualified." 

"Qualified" is a defined term. The EEOC polices section 501, 29 U.S.C. 
791(b), and defines a qualified handicapped person as one who "with or without 
reasonable accommodation, can perform the essential functions of the position in 
question . . . ." 29 C.F.R. @ 1613.702 (f) (1991). "Reasonable accommodation" is 
also defined: 

Reasonable accommodation may include, but shall not be limited to: (1) Making 
facilities readily accessible . . . and (2) job [*I1941 restructuring, 
part-time or modified work schedules, acquisition or modification of equipment 
or devices, appropriate adjustment or modification of examinations, the 
provision of readers and interpreters, and other similar actions. 

29 C.F.R. @ 1613.704(b) (1991). These possibilities are to be balanced against 
considerations of "undue hardship" to the agency. See 29 C.F.R. @ 1613.704 (a) & 
(c) (1991). 

The individual agencies police section 504 and are responsible for 
promulgating their own regulations. 29 U.S.C. @ 794(a). This might have led to 
a 
hash of conflicting and contradictory provisions, [**Ill but it did not, 
since the agencies have more or less copied the EEOC's regulations including its 
definitions of "qualified" and "reasonable accommodation." See, e.g., 5 C.F.R. 
@@ 900.703(e)(l) & 900.706(b)(2) (1992) (Office of Personnel Management); 29 
C.F.R. @ 32.3 (1991) (Department of Labor); 38 C.F.R. @@ 18.403(k)(l) & 18.412 
(1991) (Department of Veterans Affairs); 45 C.F.R. @ @  84.3(k) & 84.12 (1991) 
(Department of Health and Human Services). The EPA took a more economical route, 
and simply declared that the EEOC's regulations apply directly. See 40 C.F.R. @ @  
12.103, 12.140 (1991). 

In sum, litigants must jump through the same hoops to recover under either 
section 501 or section 504. The plaintiff must be handicapped and qualified. To 
be qualified, the plaintiff must be able to perform the essential functions of 
his job, with or without reasonable accommodation by his employer. 



The only potential difference between sections 501 and 504 is the burden of 
persuasion on the issue of "reasonable accommodation. " Other circuits have held 
that under section 501 the burden of proof is on the government to show that a 
proposed accommodation is unreasonable. Langon, 959 F.2d at 1061; [**I21 
Gardner v. Morris, 752 F.2d 1271, 1280 (8th Cir. 1985); Treadwell, 707 F.2d at 
478; Prewitt, 662 F.2d at 308, 310 (full discussion of shifting burdens). 
Actions under section 504, on the other hand, may require the plaintiff to show 
that a proposed accommodation is reasonable, although the case law on this issue 
is, to say the least, complex. Compare Doe v. New York Univ., 666 F.2d 761, 
775-77 (2d Cir. 1981) with Pushkin v. Regents of Univ. of Colo., 658 F.2d 1372, 
1386-87 (10th Cir. 1981); see also Wynne v. Tufts Univ. Sch. of Medicine, 932 
F.2d 19, 22-26 (1st Cir. 1991) (en banc) (questioning Doe). The apparent 
differences may be justified by the obligation of the government to undertake 
affirmative action on behalf of the handicapped under section 501, an obligation 
that section 504 does not impose. Southeastern Community College v. Davis, 442 
U.S. 397, 410-13, 60 L. Ed. 2d 980, 99 S. Ct. 2361 (1979); Hall v. United 
States Postal Service, 857 F.2d 1073, 1077 (6th Cir. 1988). [**I31 n3 We need 
not allocate the burden of proof here, however, for we conclude that summary 
judgment was inappropriate even if Overton bears the burden of proof on this 
issue. n4 

n3 On the other hand, the different formulations of the burden of proof may 
also be due to differing fact patterns, rather than the different statutory 
provisions involved. See Doe v. New York Univ., 666 F.2d at 776 (allocation of 
burdens may depend on whether the employer relies on the handicap expressly, or 
claims to have acted on another basis). 

n4 We trust that the parties will spend some time after remand to flesh out 
the issues we have raised. 

We turn now to the central issue in this case: Is there a genuine question of 
fact whether Overton is "otherwise qualifiedw for his position? 

A. Communicating with the "Regulated Community" 

Overton concedes that his disability prevents him from communicating 
effectively with applicants for injection well permits. The EPA contends that 
such communication [**I41 is an essential function of Overton's job. Since he 
cannot perform that function, the EPA argues, Overton is not qualified for his 
position. [*I1951 

There is a genuine question here, however, whether contact with the public is 
an essential function of Overton's job. Public contact was not part of Overton's 
official job description, either when he was hired or when Jones announced that 
all technical staff would have to write permits. See Davis v. Frank, 711 F. 
Supp. 447, 453 (N.D. Ill. 1989) (job description is relevant to determination of 
essential functions of position). Overton also presented evidence that Kris 
Kamath, another member of the Unit's technical staff, does not have any contact 
with the public, despite the mandate from Jones. As the district court pointed 
out, Kamath has better educational credentials than Overton, Mem. Op. at 15, but 
that does not mean that Overton is necessarily unqualified to perform similar 
tasks in the Permit Unit. 

Even if contact with the public is an essential function of Overton's job, 
there is evidence to suggest that Overton could perform that function with 
reasonable accommodation by the EPA. First, even if contact is [**I51 
essential, the job does not require much of it: Parker testified that about five 
percent of Overton's job involved public contact. And there does not seem to be 



any question that Overton is capable of corresponding with permit applicants by 
mail. To the extent that telephone contacts are required, it may be reasonable 
for the EPA to provide Overton with someone to talk for him, just as it might be 
a reasonable accommodation for the EPA to provide an interpreter for an employee 
who waa deaf. See 29 C.F.R. @ 1613.704(b)(2) (1991). Overton has also suggested 
that his job be restructured; he could perform support functions for members 
of the staff who are better on the telephone. This proposal does not seem 
inherently unreasonable. See id. 

At trial, these potential accommodations may turn out to be unduly burdensome 
on the EPA, but we cannot say that the agency has presented evidence sufficient 
to make the conclusion inevitable. 

B. Sleeping on the Job and Poor Performance 

Putting contacts with the public aside, the EPA presented substantial evidence 
to the district court that Overton's overall performance was unacceptably poor. 
But here, too, there are genuine issues [**I61 of fact. Overton denies that 
he slept as much as Jones alleges. He has also presented evidence that his 
sleepiness is a side effect of his medication. Further, there is evidence that, 
even if Overton slept as much as Jones alleges, he still got his work done. 
Supervisors are prone to view catnaps as inappropriate and unprofessional, but 
if Overton's sleepiness is a function of his disability (or, more properly, of 
the treatment for his disability) and he can still perform the essential 
functions of his job, then he may still be viewed as "qualified" under the 
Rehabilitation Act. n5 

n5 We do not mean to condone promiscuous napping. Some positions may actually 
require full-time vigilance. Every position presumably requires wakefulness for 
most of the working day and at specified events. In any event, the government 
may presumably require its employees to stay awake as a matter of decorum. But 
that is not necessarily to say that an occasional nap would make any federal 
employee unfit. 

The EPA also presented some evidence [**I71 that Overton required an 
inordinate amount of supervision. But again there was countervailing 
evidence--the deposition testimony of Gregory Parker that Overton made mistakes 
typical of a new permit writer and was improving. Some of Overton's problems 
with writing permits may be due to his lack of a geotechnical background. Parker 
may have made a mistake when he hired a chemist for the Permit Unit staff. But, 
again, we cannot say that there is no question about Overton's qualification for 
his job. 

At this point we should emphasize that we have addressed only the threshold 
issue of Overton's qualification for his position. Nothing in section 504 of the 
Rehabilitation Act, however, requires a federal agency to retain every 

minimally qualified handicapped employee. Further, "the Rehabilitation Act 
requires only a stereotype-free assessment of the person's abilities and 
proepecte rather than a correct decision." [*1196] Anderson v. University of 
Wisconsin, 841 F.2d 737, 747 (7th Cir. 1988) (interpreting section 504) ; Carter 
v. Casa Central, 849 F.2d 1048, 1053 (7th Cir. 1988). Section 501 may impose 
somewhat greater obligations to take [**I81 affirmative action, but again we 
need not decide. If section 504 standards apply, however, Overton will have to 
establish at trial not only that he was qualified, but also that Jones fired him 
because of his handicap. Although the district court does not appear to have 
ruled on this point in granting summary judgment, we note that Overton 
presented evidence from which one could infer that Jones did so. 



C. Total Disability 

The district court was greatly impressed by the finding of the Social Security 
Administration that Overton was entitled to disability benefits. Overton, the 
court said, had "failed to offer any evidence to refute the conclusion drawn by 
the Social Security Administration that he is 'unable to perform any substantial 
gainful activity.' " Mem. Op. at 15-16. But the evidence that Overton completed 
a large number of file reviews and permits, that his work was adequate and that 
his research paper was well received does tend to show that Overton was able to 
carry on substantial gainful activity. 

Further, even if a finding of disability could have preclusive effect in a 
private lawsuit, n6 such a finding is consistent with a claim that the disabled 
person is "qualified" [**I91 to do his job under the Rehabilitation Act. 
First, the SSA may award disability benefits on a finding that the claimant 
meets the criteria for a listed disability, without inquiring into his ability 
to find work within the economy. Garfield v. Schweiker, 732 F.2d 605, 607 n.2 
(7th Cir. 1984). As it turns out, the SSA granted benefits to Overton on this 
basis. Second, even if the SSA had looked into Overton's ability to find work in 
the national economy, its inquiry would necessarily be generalized. The SSA may 
determine that a claimant is unlikely to find a job, but that does not mean that 
there is no work the claimant can do. In sum, the determination of disability 
may be relevant evidence of the severity of Overton's handicap, but it can 
hardly be construed as a judgment that Overton could not do his job at the EPA. 

n6 Judge Parsons did not give the disability determination preclusive effect, 
and the EPA does not argue that we should. 

Overton has presented evidence sufficient to [**20] create a genuine 
question whether he was qualified for his position. Accordingly, the judgment of 
the district court is REVERSED and the case is REMANDED for further proceedings 
not inconsistent with this opinion. 
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OPINIONBY: TATE 

OPINION: [*297] 

Before RUBIN, RANDALL and TATE, Circuit Judges. 

TATE, Circuit Judge: 

Claiming that the United States Postal Service unlawfully denied him 
employment due to his physical handicap, the plaintiff, George Dunbar Prewitt, 
Jr., brought this action against the postal service. Prewitt contended that he 
was physically able to perform the job for which he applied despite his 
handicap, even though the postal service's physical requirements indicate that 
only persons in "good physical condition" can perform the job because it 
involves "arduous" work. Prewitt alleged, inter alia, that the postal service 
thus violated his rights under the Rehabilitation Act of 1973, as amended, 29 
U.S.C. @ 701 et seq . Prewitt filed this suit as a class action, after he was 
denied employment as a clerk/carrier at the Greenville, Mississippi post office. 
The district court granted the postal service's motion for summary judgment. On 
Prewitt's appeal, we find that the plaintiff has raised genuine issues of 
material fact as to 1) whether the postal service's physical requirements for 
postal employment are sufficiently "job related" to provide lawful grounds for 
the refusal to hire Prewitt, and 2) whether the postal service has breached its 
duty to make "reasonable accommodationw for handicapped persons such as 
Prewitt. Accordingly, we reverse the summary judgment of the district court, 
and remand the case for further proceedings in accordance with this opinion. 
The Factual Background 

The plaintiff Prewitt is a disabled Vietnam war veteran. Due to gunshot 



wounds, he must endure limited mobility of his left arm and shoulder. 
Nevertheless, in May 1970 (prior to his rejection for re-employment in 1978 that 
gave rise to this lawsuit Prewitt applied for a position as a distribution clerk 
in the Jackson, Mississippi post office, a position which, according to the job 
deecription, "require[s] arduous physical exertion involving prolonged standing, 
throwing, reaching, and may involve lifting sacks of mail up to 80 pounds." nl 
Prewitt was hired after passing the requisite written and medical examinations, 
and it is undisputed that, despite his handicap, he performed his duties in a 
competent, entirely satisfactory manner. 

nl These physical requirements of Prewitt's 1970 position as distribution 
clerk are similar to those for the position of clerklcarrier for which he 
applied in 1978. See notes 2 and 3 infra . 

Prewitt resigned his position at the Jackson post office in September 1970 to 
return to school. He testified in his affidavit, which we must regard as true 
for summary judgment purposes, that his physical condition did not diminish in 
any significant way between May 1970 and September 1978, when he applied for the 
position at the Greenville post office that gave rise to this lawsuit. Prewitt 
questions the failure of the postal service to re-employ him in 1978, due to a 
physical handicap, for a position as clerklcarrier, a position with similar 
physical requirements to those of the job that he had satisfactorily performed 
in 1970. [*298] 

After applying for the clerklcarrier position at Greenville in 1978, Prewitt 
took and passed a standard written examination. He received a final rating of 
92.8 (basic rating of 82.8 plus a 10 point compensable veteran's preference), 
which placed him second on the roster of eligible applicants. Physical 
suitability for the position, however, remained to be determined. 

According to the postal services qualification standards, the duties of a 
carrier "are arduous and require that the incumbent be in good physical 
condition." Thus, a medical form which was given to Prewitt indicates that 
applicants for this position must meet a wide range of physical criteria, 
including, inter alia, the ability to see, hear, lift heavy weights, carry 
moderate weights, reach above shoulder, and use fingers and both hands. n2 
According to the affidavit of Postmaster Charles Hughes, the duties of a 
clerklcarrier require stooping, behind, squatting, lifting up to seventy pounds, 
standing for long periods, stretching arms in all directions, reaching above and 
below the shoulder, and some twisting of the back. n3 

n2 The form states: 

Carriers and clerks must lift up to 70 lbs. Carriers must carry satchels 
weighing 35 lbs. Duties require arduous exertion involving prolonged walking, 
standing, reaching and distribution. Ability to hear conversation voice 15 feet 
(aid permitted)[.] Vision 20140 Snellen in one eye. On outside assignments this 
work is performed in all kinds of weather. 

A. FUNCTIONAL REQUIREMENTS 

[The following are indicated to be applicable] 

1. Heavy lifting, 45 pounds and over. 

5. Moderate carrying, 15-44 pounds. 

10. Reaching above shoulder. 

11. Use of fingers. 

12. Both hands required. 

13. Walking 8 hours. 



14. Standing 8 hours. 

21. Operation of crane truck tractor or motor vehicle. 

25. Far vision correctable in one eye to 20/20 and to 20140 in the other. 

32. Hearing aid permitted . 
n3 Hughes' complete description of the job duties was as follows: 

The duties of a newly hired distribution clerk and letter carrier at the 
Greenville Post Office are: 

Meet incoming mail trucks at loading platform in the early morning to assist 
in off-loading sacks of mail, pouches of mail, containers of parcel post, loose 
parcels, etc. All types of above received mail is generally placed on 4 wheel 
nutting trucks except the containers of parcels that can be rolled onto the work 
room area as received. The 4 wheel nutting trucks are rolled in house for final 
distribution according to address. Sacks and parcels may weigh up to 70 pounds 
each. Containers and nutting trucks fully loaded could weigh several hundred 
pounds. The job of a clerk would then require stooping, bending, squatting, 
lifting, standing for long periods, and stretching arms in all directions when 
sorting mail in cases or boxing mail in lockboxes. 

Duties of Letter Carrier: 

Report at prescribed time and begin casing mail. Casing mail consists of 
standing at case for approximately 2 & 1/2 hours and routing mail into case. 
Casing involves reaching above and below shoulder and some twisting back. 
Withdraws letter mail and flats, bundles same and pushes basket loaded with mail 
and parcels to vehicle for loading. Loads satchels with no more than 35 pounds 
of mail and delivers along prescribed route. Route is divided into park and 
loop segments which are walked by carrier. Each loop ends at parked vehicle. 
Carrier moves vehicle to next park point and repeats procedure. Sometimes 
carrier will deliver mail on curbside route, which means delivering mail without 
leaving vehicle to curbside mail receptacles. Required to deliver parcels 
weighing as much as 70 pounds. Must be good driver and be able to work out of 
doors in all types of weather for approximately 6 hours. Works inside off ice for 
approximately 2 hours. May be required to collect mail from collection 
boxes along main arteries and shopping centers. Involves frequent dismounts 
from vehicle as stooping and bending to make the collection. 

To determine whether Prewitt could meet these physical standards, the 
Greenville postal authorities asked Prewitt to authorize the Veteran's 
Administration (VA) to release his medical records to the postal service for 
examination, and Prewitt complied with this request. The VA postal service for 
examination, and Prewitt records, which apparently were made in 1970 before 
[*299] Prewitt was awarded disability benefits, indicated that Prewitt had a 
30% service-related disability that caused "limitation of motion of left 
shoulder and atrophy of trapezius," as well as that he had a kidney disease, 
hypertension, and an eye condition not related to his armed forces service. n4 
The VA report was analyzed by Dr. Cenon Baltazar , a postal medical officer, who 
reported: "Limited records pertaining to [Prewitt] showed limitation of left 
shoulder and atrophy of trapezius muscle. This is not suitable for full 
performance as required of postal service positions unless it is a desk job." 
Prewitt subsequently received from Hughes a terse, two sentence letter informing 
him that Dr. Baltazar had determined that he was "medically unsuitable for 
postal employment." The letter did not state any reasons for this finding of 
unsuitability. n5 

n4 The VA report stated in full: 

Veteran 30% Service connected for: 



Res. P.O. perforating GSW, left neck and shoulder (Major), involving Mus Grp. 
I with injury to spinal accessory nerve, excision of neuroma, limitation of 
motion of left shoulder and atrophy of trapezius. 

Following disability are non-service connected: 

Res., glomerulonephritis [a kidney disease] with arterial hypertension 
Refractive error; pilonidal cyst. 

n5 The body of this letter states in full: 

I regret to inform you that our medical officer, C. Q. Baltazar, M.D. has 
determined that you are medically unsuitable for postal employment. 

Your interest in postal employment is appreciated. 

After receiving word of this adverse determination, Prewitt contacted Hughes 
to dispute the conclusion of the medical officer. Hughes told Prewitt that 
there was no appeal from the decision, but that the decision would be 
reconsidered at the local level if Prewitt would undergo an examination, at his 
own expense, by a private physician. In fact, Prewitt did have the right to 
appeal to the postal service's regional medical director. After belatedly 
learning of this right, Prewitt exercised his right to appeal, but he chose not 
to undergo a new physical examination. The regional medical officer, Dr. 
Gedney, examined the VA report and concluded that Prewitt was medically 
unsuitable. Unlike Dr. Baltazar, who relied solely on Prewitt's shoulder injury 
as the basis for his adverse determination, Dr. Gedney also mentioned the 
shoulder injury, the kidney disease (which Dr. Gedney stated is an unpredictably 
progressive disease that could possibly be aggravated by arduous 
duty) and hypertension. n6 Based on Dr. Gedney's report, the regional office 
sustained the adverse determination and told Prewitt that there were no further 
medical appeal rights. Again, the letter did not inform Prewitt of the medical 
reasons upon which this conclusion was based. n7 

n6 Dr. Gedney's report stated: 

[Alpplicant's upper left extremity is a major extremity and has been injured 
by a gun shot wound of the left neck and shoulder resulting in limitation of 
motion of the left shoulder presumably limitation of range of motion above the 
shoulder level. 

In addition, applicant has a glomerulone-phritis with arterial hypertension. 
Rating Decision states that arterial hypertension and glomerulonephritis 
pre-existed Service. This is a progressive disease and is unpredictable in 
disability that it causes. 

Considering both the shoulder injury and the kidney disease, this applicant 
would not be medically suitable for job requiring heavy lifting, pushing and 
pulling -- especially above shoulder level and from a standpoint of kidney 
disease I am unable to assure the Postal Service that he will be able to [be] 
steadily employed and capable of regular attendance. There is a distinct 
possibility that applicant's condition could be aggravated by arduous duty that 
is required. 

This recommendation is made in the best interest of the applicant's welfare 
and safety. 

n7 The body of this letter states in full: 

Dear Mr. Prewitt: 

This is in response to your appeal of the finding that you are medically 
unsuitable for employment with the United States Postal Service. 



A final review of your medical records has completed by our Regional Medical 
Director, with full consideration given to the duties of the position for which 
you applied. Based on this review, it is our decision to sustain the 
recommendation that you are medically unsuitable for employment in this 
position. This is a final determination, and there are no further medical 
appeal rights. In selecting personnel to fill postal positions, we must be 
aseuredthatemployment with the United States Postal Service will not adversely 
affect the health and well-being of any applicant. This is our primary concern 
in screening applicants for medical suitability. 

We appreciate your interest in postal employment, and regret the findings 
were not favorable. [*300] 

Although the regional office correctly stated that there were no further 
medical appeal rights, in fact Prewitt had available to him an entirely 
independent chain of administrative review of the adverse determination through 
the postal service's equal employment opportunity (EEO) office. Prewitt filed 
an EEO complaint, alleging that the postal service had discriminated against him 
on the basis of his handicap by finding him unsuitable for postal 
employment. The EEO office conducted an investigation and found that the same 
medical officer who had disqualified Prewitt had ruled three other disabled or 
physically handicapped applicants suitable for postal employment. The 
investigation also revealed that the Greenville post office had hired fourteen 
persons classified as disabled and/or physically handicapped. Relying on these 
findings, the EEO office found no discrimination and advised Prewitt that he 
could appeal its decision to the Office of Appeals and Review of the Equal 
Employment Opportunity Commission (EEOC). n8 

n8 The proposed disposition of Prewitt's complaint which was adopted as the 
final agency decision, states in pertinent part: 

You allege that you were discriminated against because of your physical 
handicap in that you were ruled unsuitable for postal employment on February 2, 
1979, at the Greenville, MS, Post Office. The facts developed during the 
investigation of August 23, 1979, revealed that you were considered for 
employment along with several other "non-handicappedw and 
"phyeically-handicapped" applicants. Appropriate medical authorities ruledthat 
you were medically unsuitable for the postal clerk-carrier position. Three 
disabled or physically handicapped applicants were ruled suitable for employment 
by the same medical officer. The records further reveal that the Greenville, 
MS, Post Office has hired fourteen employees who are classified as disabled 
and/or physically handicapped. There is no indication that you were treated 
differently because of your physical handicap. 

As permitted by statute, 42 U.S.C. @ 2000e-16(c), made applicable to the 
handicapped by 29 U.S.C. @ 794a(a)(l), instead of appealing to the EEOC, 
Prewitt filed this suit in the district court. No contention is made by the 
postal service that Prewitt did not exhaust administrative remedies. The postal 
service responded to Prewitt's complaint with a motion for summary judgment, 
contending that it had rejected Prewitt for valid medical reasons, and that 
Prewitt's refusal to take a physical examination had precluded it from making a 
re-evaluation. The plaintiff responded that postal service regulations required 
that applicants be given a current physical examination before a medical 
determination is made, and therefore, even though Prewitt was afforded an 
opportunity to take a physical after his determination was made, the 
determination of medical unfitness was invalid. Prewitt further argued that the 
regulations entitled him to a free physical examination, so that he was not 
required to bear the expense of an examination by a private physician. Finally, 
Prewitt noted that in view of the undisputed fact that he had been able to 
perform competently a similar job in 1970, the postal service had failed to 
articulate any legitimate reason for its finding of medical unsuitability. 

The district court reasoned that: 



The key to this case lies in plaintiff's continued refusal to take a current 
physical examination. This refusal has rendered meaningless the defendant's 
attempt to re-evaluate plaintiff's current physical condition, though the postal 
service gave plaintiff ample opportunity to supplement the information available 
to it. The postal service extended plaintiff this opportunity at the initial 
stage of the procedure, and the opportunity remained open to plaintiff 
throughout the appellate process. Plaintiff simply cannot base a claim upon a 
1970 medical examination when the Veterans Administration records presently 
available to defendant disclose substantial disability .... [*301] 
Accordingly, the district court granted the postal service's motion for summary 
judgment, and struck the class action allegations in Prewitt's complaint. 
The Applicable Legal Principles 

Our trial brother fell into error of law in his analysis by his implicit 
assumption that the "substantial disability" disclosed by the Veterans 
Administration records provided the postal service with legally sufficient 
grounds for rejecting Prewitt's bid for the clerk/carrier position. For reasons 
stated below, we find, construing the evidence in the light most favorable to 
the party resisting summary judgment, that under the Rehabilitation Act of 1973, 
as amended, a genuine issue of material fact exists as to whether the postal 
service's physical requirements for postal employment are sufficiently "job 
related" to provide lawful grounds for the refusal to hire Prewitt. 

1. The Applicability of the Rehabilitation Act to Federal Government Hiring 

Only since 1978 have handicapped individuals been entitled to bring private 
actions against federal agencies for violations of the Rehabilitation Act. This 
is apparently the first case is which a federal appellate court has been called 
upon to determine the nature and extent of this newly-created private right. We 
shall therefore examine the history of this legislation in some detail. 

Congress passed the Rehabilitation Act of 1973 for the express purpose, inter 
alia, of "promot[ing] and expand[ing] employment opportunities in the public and 
private sectors for handicapped individuals." 29 U.S.C. @ 701(8). In addition 
to creating a number of wide-ranging federally-funded programs designed to aid 
handicapped persons in assuming a full role in society, the Act, in its Title V, 
established the principle that (a) the federal government, (b) federal 
contractors, and (c) recipients of federal funds cannot discriminate against the 
handicapped. 

The duties of each of these three classes of entities were set forth in 
separate sections. Section 503 of the Act, 29 U.S.C. @ 793, required federal 
contractors to include in their contracts with the United States a provision 
mandating that, in employing persons to carry out the contract, "the party 
contracting with the United States shall take affirmative action to employ and 
advance in employment qualified handicapped individuals...." Section 504, 29 
U.S.C. @ 794, which imposed duties on recipients of federal funds, provided: 
"No otherwise qualified handicapped individual... shall, solely by reason of his 
handicap, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving federal 
financial assistance." 

The duties of the federal government itself were set forth in section 501 (b) , 
29 U.S.C. 8 791(b) which stated: 

Each department, agency, and instrumentality (including the United States 
Postal Service and the Postal Rate Commission) in the executive branch shall... 
submit to the Civil Service Commission and to the [Interagency Committee on 
Handicapped Employees] an affirmative action program plan for the hiring, 
placement, and advancement of handicapped individuals in such department, 
agency, or instrumentality. Such plan shall include a description of the extent 
to which and methods whereby the special needs of handicapped employees are being 
met. * * *  



A Senate committee report commenting on section 501 emphasized that "the Federal 
Government must be an equal opportunity employer, and that this equal 
opportunity must apply fullyto handicapped individuals." n9 As Senator Cranston 
subsequently commented in connection with 1978 amendments strengthening the 
federal employment rights of the handicapped, "[tlhe legislative history of the 
section 501 illustrates [*302] that with respect to the employment of 
handicapped individuals, Congress expected the Federal Government should be a 
leader." n10 In the words of Senator Williams, Congress enacted section 501 "to 
require that the Federal Government itself act as the model employer of the 
handicapped and take affirmative action to hire and promote the disabled." nll 

n9 S.Rep.No.93-318, 93d Cong., 1st Sess., at 49 (1973), U.S.Code Cong. & 
Admin.News 1973, pp. 2076, 2122. 

n10 Cong.Rec. S15591 (Sept. 20, 1978). 

nll Rehabilitation of the Handicapped Programs 1976: Hearings Before the 
Subcommittee on the Handicapped of the Committee on Labor and Public Welfare, 
94th Cong., 2d Sess., at 1502 (1976), quoted in Linn, Uncle Sam Doesn't Want 
You: Entering the Federal Stronghold of Employment Discrimination Against 
Handicapped Individuals, 27 DePaul L.Rev. 1047, 1060 (1978). 

Under the original 1973 Rehabilitation Act, a private cause of action founded 
on handicap discrimination was not recognized upon section 501 as against a 
federal government employer; the literal statutory wording merely required 
federal agencies to submit affirmative actions plans. n12 However, due to 
differences in statutory wording, all courts that considered the issue found 
that section 504 established a private cause of action for handicapped persons 
subjected to discrimination by recipients of federal funds, n13 while the 
federal courts split on the question whether the same was true under section 503 
for individuals subjected to handicap discrimination by federal contractors. 
n14 

n12 See Counts v. United States Postal Service, 17 F.E.P. Cases 1161, 1165 
(N.D.Fla.1978), reversed due to statutory changes, 631 F.2d 46 (5th Cir. 1980); 
Coleman v. Darden, 15 F.E.P. Cases 272, 273 (D.Col0.1977)~ aff'd, 595 F.2d 533 
(10th Cir. 1979); B. Schlei & P. Grossman, Employment Discrimination Law 65 
(Supp. 1979). But see Linn, supra note 11, at 1056-71 (urging recognition of a 
private right of action under section 501). 

n13 See Camenisch v. University of Texas, 616 F.2d 127, 131 (5th Cir. 1980), 
vacated on other grounds, 451 U.S. 390, 101 S.Ct. 1830, 68 L.Ed.2d 175 (1981), 
and cases from the Seventh, Second, Eighth, Fourth, and Third Circuits cited 
therein. 

n14 Compare Brown v. Sibley, 650 F.2d 760, 763-65 (5th Cir. 1981); Rogers v 
Frito-Lay, Inc ., 611 F.2d 1074 (5th Cir. 1980); Hooper v. Equifax, Inc ., 611 
F.2d 134, 135 (8th Cir. 1979); Anderson v. Erie Lackawanna Railway Co ., 468 
F.Supp. 934 (E.D.Ohio 1979); Wood v. Diamond State Telephone Co ., 440 F.Supp. 
1003, 1010 (D.De1.1977); and Moon v. Roadway Express, Inc ., 439 F.Supp. 1308, 
1310 (N.D.Ga.1977) with Clarke v. FELEC Services, Inc ., 489 F.Supp. 165, 169 
(D.Alaska 1980); Hart v. Alameda County, 485 F.Supp. 66, 76 (N.D.Ca1.1979); 
Chaplin v. Consolidated Edison Co ., 482 F.Supp. 1165, 1173 (S.D.N.Y.1980); Duran 
v. City of Tampa, 430 F.Supp. 75, 78 (M.D.Fla.1977); Drennon v. 
Philadelphia General Hospital, 428 F.Supp. 809, 816 (E.D.Pa.1977); and Rogers v. 
Frito-Lay, Inc., supra, 611 F.2d at 1085 (Goldberg, J., dissenting). 

In 1978, the Rehabilitation Act was amended to provide a private cause of 
action in favor of persons subjected to handicap discrimination by the federal 
government employing agencies. In the House, an amendment was adopted and 
ultimately enacted by the Congress that extended section 504's proscription 
against handicap discrimination to "any program or activity conducted by an 
Executive agency or by the United States Postal Service;" n15 the legislative 
history, as well as the judicial interpretations (see note 13), fully recognized 



that a private right of action had been created by section 504. n16 

n15 The amended section 504, 29 U.S.C. @ 794, now states in pertinent part: 

No otherwise qualified handicapped individual in the United States, as 
defined in section 706(7) of this title shall, solely by reason of his handicap, 
be excluded from the participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance or any program or activity conducted by any Executive 
agency or by the United States Postal Service . 
(Emphasis supplied.) 

n16 See, e.g ., the legislative history cited by Judge Goldberg in his 
dissenting opinion in Rogers v. Frito-Lay, Inc ., 611 F.2d 1074, 1096-98 (5th 
Cir. 1980), a section 503 case. Although the Rogers majority held that this 
legislative history does not prove the existence of a private right of action 
under section 503 of the Rehabilitation Act, this legislative history at least 
shows that the 1978 Congress had no quarrel with the near-unanimous judicial 
interpretation of section 504 . 

The Senate, at the same time, added a new section 505(a)(l) to the 
Rehabilitation [*303] Act, which created a private right of action under 
section 501. The provision states: 

The remedies, procedures, and rights set forth in section 717 of the Civil 
Rights Act of 1964 [42 U.S.C. @ 2000e-161, including the application of 
sections 706(f) through 706(k), [42 U.S.C. @ 2000e-51, shall be available, with 
respect to any complaint under section 501 of this Act, to any employee or 
applicant for employment aggrieved by the final deposition of such complaint, or 
by the failure to take final action on such complaint. 

Section 717 of Title VII of the Civil Rights Act, 42 U.S.C. @ 2000e-16, to 
which section 501 is explicitly tied by the new section 505, mandates that all 
federal personnel actions be made "free from any discrimination based on race, 
color, religion, sex, or national origin." The provision further provides for a 
private right of action in favor of those whose claims of discrimination have 
not been satisfactorily resolved by administrative procedures. However, before 
an individual can bring a section 717 action in court, strict procedural 
requirements with respect to exhaustion of administrative remedies must be 
fulfilled. See 42 U.S.C. @ 2000e-16(c). Once administrative remedies have 
been exhausted, however, an individual is entitled to de novo consideration of 
his discrimination claims in the district court; however, prior administrative 
findings made with respect to an employment discrimination claim may be admitted 
into evidence at the trial de novo. See Chandler v. Roudebush, 425 
U.S. 840, 863-64, 96 S.Ct. 1949, 1960-61, 48 L.Ed.2d 416 (1976). 

The Senate Committee on Human Resources explained its reasons for granting 
the rights set forth in section 717 to section 501 plaintiffs: 

In testimony before the Subcommittee on the Handicapped, Deborah Kaplan of 
the Disability Rights Center noted that she had been examining the 
implementation of section 501 and recommended that legislative changes be made 
to "make it stronger and easier to enforce and to provide the same civil rights 
protection to the disabled that other minorities have in employment with the 
Federal Government." Ms. Kaplan's group discovered that in the first 2 years 
after enactment of section 501 "only 12 Federal agencies have increased their 
rate of hiring disabled employees by more than 3 percent." 

The committee believes now as it did in 1973 that the Federal Government must 
be "an equal opportunity employer." The amendment to section 501 will aid in 
attaining that goal by providing for individuals aggrieved on the basis of their 
handicap the same rights, procedures, and remedies provided individuals 
aggrieved on the basis of race, creed, color, or national origin. ... Further, 
application of the title VII provisions makes specific the right to bring a 



private right of action with respect to section 501, subject, of course, to the 
provision for exhaustion of administrative remedies and other rules and 
procedures set forth in title VII. 
Sen.Rep.No.95-890, 95th Cong., 2d Sess., at 18-19 (1978). See also Cong.Rec. 
515591 (Daily ed. Sept. 20, 1978) (remarks of Sen Cranston). 

The scope of the federal government's obligations under section 501 received 
Senate attention during debate on a proposed amendment to the proposed new 
section 505(a)(l). An amendment offered by Senator McClure would have added the 
following clause at the end of section 505(a)(l): "provided, however, that no 
equitable relief or affirmative action remedy disproportionately exceeding 
actual damages in the case shall be available under this section." Cong.Rec. 
515664 (Daily ed. Sept. 21, 1978). Senator McClure explained that his amendment 
"would provide that the federally financed affirmative action remedy... could 
not be used to initiate massive construction projects for relatively minor 
temporal damages." Id . 

Senators Cranston and Stafford spoke in opposition to the McClure amendment. 
Senator Cranston remarked: 

I believe that the requirement with respect to Federal Contractors and 
grantees should be no less stringent than [*304] the requirements attached 
to the Federal Government. The amendment offered by the Senator from Idaho 
would create an unwise and unrealistic distinction with respect of employment 
between the obligations ofthe Federal Government and the obligations of Federal 
contractors and grantees. Ironically, the Senator's amendment would limit -- 
with a financial test -- the Federal Government's obligation of being an equal 
opportunity employer. Federal contractors and grantees would -- appropriately 
-- continue to be required to be equal opportunity employers. Rather than a 
leader in this field, the Federal Government would become a distant also-ran 
requiring more of its grantees and contractors than it would be willing to 
require of itself. 
Id . at S15665-66. 

The dispute was resolved when Senator McClure and the managers of the bill 
agreed upon the following compromise language: "In fashioning an equitable or 
affirmative action remedy under such section [section 5011, a court may take 
into account the reasonableness of the cost of any necessary workplace 
accommodation, and the availability of alternative therefor or other appropriate 
relief." Id . at S15667.A~ thus amended, the new section 505(a)(l) was enacted 
into law, and is now codified as 29 U.S.C. @ 794a(a)(l). n17 

n17 The new section 505(a)(l), 29 U.S.C. @ 794a(a)(l), added by the Senate 
amendment to the Rehabilitation Act provides: 

The remedies, procedures, and rights set forth in section 717 of the Civil 
Rights Act of 1964, incluing the application of sections 706(f) through 706(k), 
shall be available, with respect to any complaint under section 791 of this 
title, to any employee or applicant for employment aggrieved by the final 
disposition of such complaint, or by the failure to take final action on such 
complaint. Infashioning an equitable or affirmative action remedy under such 
section, a court may take into account the reasonableness of the cost of any 
necessary work place accommodation, and the availability of alternatives 
therefor or other appropriate relief in order to achieve an equitable and 
appropriate remedy. 

In summary, the 1978 amendments to the Rehabilitation Act 1) established a 
private right of action, subject to the same procedural constraints 
(administrative exhaustion, etc.) set forth in Title VII of the Civil Rights 
Act, in favor of section 501 claimants, and 2) extended section 504's 
proscription against handicap employment discrimination to cover the activities 
of the federal government itself. 

Thus, by its 1978 amendments to the Rehabilitation Act, Congress clearly 



recognized both in section 501 and in section 504 that individuals now have a 
private cause of action to obtain relief for handicap discrimination on the part 
of the federal government and its agencies. The amendments to section 504 were 
simply the House's answer to the same problem that the Senate saw fit to resolve 
by strengthening section 501. The joint House-Senate conference committee could 
have chosen to eliminate the partial overlap between the two provisions, but 
instead the conference committee, and subsequently Congress as a whole, chose to 
pass both provisions, despite the overlap. "When there are two acts upon the same 
subject, the rule is to give effect to both if possible." United States v. 
Borden Co ., 308 U.S. 188, 198, 60 S.Ct. 182, 188, 84 L.Ed. 181 (1939). By this 
same principle, in order to give effect to both the House and the Senate 1978 
amendments finally enacted, we must read the exhaustion of administrative 
remedies requirement of section 501 into the private remedy recognized by both 
section 501 and section 504 for federal government handicap discrimination. 

2. Prewitt's Present Claim(8) of Handicap Discrimination 

In the present suit, Prewitt claims that, despite his handicap, he is 
physically able to perform the job for which he applied, but that the postal 
service's physical requirements, neutral on their face, had disparate impact 
upon a person with his particular handicap and that they excluded him from 
employment that in fact he was physically able to perform. The present case was 
dismissed on summary judgment, through a failure to take into account the 
principles [*305] applicable to the federal government by the Rehabilitation 
Act of 1973, as amended in 1978; due to disputed issues of material fact, as will 
be stated, summary judgment was improvidently granted. 

To anticipate issues that will arise on the remand, we will also take 
judicial notice of further factual developments se$ forth in the record of a 
companion suit, which was consolidated with the present one for appeal, an 
opinion in which is rendered this same date, Prewitt v. United States Postal 
Service, 662 F.2d 311 (5th Cir. 1981), Docket No. 81-4205, sl. op. p. 13277 
(1981). This latter case concerns Prewitt's suit with regard to the 1980 
rejection of his new application for employment for a position as a substitute 
rural carrier at the Greenville post office. At a hearing on Prewitt's motion 
for a preliminary injunction, after which the district court dismissed Prewitt's 
complaint (a dismissal we vacate today), testimony was submitted by the postal 
service that made specific the factual reasons why the postal service believes 
Prewitt had to be rejected because of his physical condition. The physical 
requirements for the substitute rural carrier position for which Prewitt applied 
in 1980, it should be noted, are much the same as those for the clerk-carrier 
position involved in the present suit. See notes 2 and 3. 

One of the chief physical factors upon which the postal service bases its 
refusal to hire Prewitt is that, due to Prewitt's inability to lift his left arm 
above shoulder level, the employing authority feelsthat he cannot "case" (sort) 
the mail that he would be required to deliver on his route. Because a carrier 
is required to lift above shoulder level with both hands to remove stacks of 
mail from a six-foot-high top ledge, the postal service contends that Prewitt 
would not be able to do this part of the job without some workplace modification -- however, the postal service witness admitted, for instance, that Prewitt 
could be accommodated simply by lowering the legs to which the shelves are 
attached. n18 Only if Prewitt, despite his handicap, and perform the essential 
duties of the position in question despite his handicap, without the need for 
any workplace accommodation, can it be said that he was a victim of "disparate 
impact" discrimination.However, even if Prewitt cannot so perform, he might 
still be entitled to relief if he was a victim of "surmountable barrier" 
discrimination, i.e ., if he was rejected even though he could have performed 
the essentials of the job if afforded reasonable accommodation. n19 

n18 The second principal factor upon which the postal service relies is the 
severe pain that a VA report indicates that Prewitt suffers after lifting. 
Prewitt denies the pain or at least its severity. This type of handicap may be 
either a surmountable or insurmountable employment barrier. See text and note 



25 infra . 
n19 Commentators have identified four distinct types of discriminatory 

barriers that handicapped persons must confront when seeking employment: 1. 
Intentional discrimination for reasons of social bias (racial, sexual, religion, 
handicap, etc.); 2. neutral standards with disparate impact; 3. surmountable 
impairment barriers; and 4. insurmountable impairment barriers. See Note, 
Accommodating the Handicapped: The Meaning of Discrimination Under Section 504 
of the Rehabilitation Act, 55 N.Y.U.L.Rev. 881, 883-84 (1980). See also Gittler, 
Fair Employment and the Handicapped: A Legal Perspective, 27 DePaul L.Rev. 953, 
958-66 (1978). 

The present complaints by Prewitt involve alleged "disparate impact" and a 
"surmountable barrier" handicap-discrimination. 

The Title VII jurisprudence is, we believe, for the most part applicable to 
intentional social-bias discrimination against handicapped persons. See Texas 
Department of Corrections v. Burdine, 405 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 
207 (1981) and McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 
L.Ed.2d 668 (1973). Likewise, as will be noted in the text, the Title VII 
disparate impact decisions are relevant in the determination of disparate impact 
handicap discrimination. Surmountable and insurmountable barriers raise issues 
that for the most part are peculiar to handicap discrimination. 

Since both issues will arise on the remand, we will therefore note the 
principles applicable to judicial determination of both cases involving claims 
of "disparate impact" and also of "surmountable barrier" ("the duty to make 
reasonable accommodationw) discrimination against a handicapped person. 
[*306] 

Preliminary, however, we should observe that section 501 requires affirmative 
action on the part of federal agencies; unlike section 504 of the Rehabilitation 
Act and Title VII of the Civil Rights Act which usually require only 
nondiscrimination. In Ryan v. Federal Deposit Insurance Corp ., 565 F.2d 762, 
763 (D.C.Cir.1977), the court held, and we agree, especially in light of the 
1978 amendments, that section 501 requires that federal agencies do more than 
just submit affirmative plans -- section 501 "impose[s] a duty upon federal 
agencies to structure their procedures and programs so as to ensure that 
handicapped individuals are afforded equal opportunity in both job assignment 
and promotion." Although Ryan, which was decided prior to the 1978 amendments, 
did not recognize a private right of action under section 501, the court held 
that the defendant federal agency should amend its procedures to provide an 
administrative forum through which handicapped individuals could enforce their 
section 501 rights. Id . at 764. Subsequent to Ryan, the Civil Service 
Commission, and its successor enforcement agency, the EEOC, promulgated 
administrative regulations that define the section 501 uties of federal 
agencies, see 29 C.F.R. @@ 1613.701 et seq ., which for instance (see below) 
include the duty to make reasonable accommodation to employ a handicapped 
person, see 29 C.F.R. @ 1613.704. These regulations are the administrative 
interpretation of the Act by the enforcing agency and are therefore entitled to 
some deference in our attempt to determine the applications of this statute. 
See Southeastern Community College v. Davis, 442 U.S. 397, 99 S.Ct. 2361, 2369, 
60 L.Ed.2d 980 (1979); Albemarle Paper Co. v. Moody, 422 U.S. 405, 431, 95 S.Ct. 
2362, 2378, 45 L.Ed.2d 280 (1975); Griggs v. Duke Power Co ., 401 U.S. 424, 
433-34, 91 S.Ct. 849, 854-558 28 L.Ed.2d 158 (1971). 

3. "Disparate Impact" Discrimination 

Griggs v. Duke Power Company, supra, may be considered the seminal decision 
concerning instances whereby a facially neutral employment policy has a 
discriminatory impact upon the employment of individuals statutorily protected 
against discrimination. There the Court held that an employer's use of written 
tests and a high school degree requirement violated Title VII of the Civil 
Rights Act of 1964 because the criteria were not shown to be related to job 



performance. The unanimous Court reasoned: "The Act proecribes not only overt 
discrimination but also practices that are fair in form, but discriminatory in 
operation. The touchstone is busine~s necessity. If an employment practice 
which operates to exclude Negroes cannot be shown to be related to job 
performance, the practice is prohibited." 401 U.S. at 431, 91 S.Ct. at 853. 

See also Albermarle Paper Co. v. Moody, supra . In Dothard v. Rawlinson, 433 
U.S. 321, 97 S.Ct. 2720, 53 L.Ed.2d 786 (1977), the Court extended Griggs and 
held that the use of physical requirements (specifically, a 120 pound minimum 
weight requirement) as employment criteria violates Title VII if the criteria 
disproportionately exclude women and are not shown by the employer to be job 
related. Id . 433 U.S. at 328-331, 97 S.Ct. at 2726-28. 

In the discriminatory impact context, a plaintiff need not prove that the 
employer actedwith discriminatory intent. Griggs, supra, 401U.S. at 430-32, 91 
S.Ct. at 853-54; Teamsters v. United States, 431 U.S. 324 n.15, 97 S.Ct. 1843, 
1854 n. 15, 52 L.Ed.2d 396 (1977). All a plaintiff need prove to establish a 
prima facie case is that the challenged standard disparately disadvantages the 
protected group of which he is a member, and that he is qualified for the 
position under all but the challenged criteria. The burden of persuasion then 
shifts to the employer to prove that the challenged criteria are "job related, " 
i.e . , that they are required by "business necessity. " Moody, supra, 422 U.S. at 
425, 95 S.Ct. at 2375; Griggs, supra, 401 U.S. at 431, 91 S.Ct. at 853; Johnson 
v. Uncle Ben's, Inc ., 657 F.2d 750 (5th Cir. 1981). 

The EEOC regulations adopt a Griggs -type approach in the disparate impact 
handicap discrimination context. They require federal agencies not to use any 
[*307] selection criterion that "screens out or tends to screen out qualified 
handicapped persons or any class of handicapped persons" unless the criterion, 
as used by the agency, is shown to be" job-related for the position in question. " 
29 C.F.R. @ 1613.705. The test is whether a handicapped individual who meets 
all employment criteria except for the challenged discriminatory criterion "can 
perform the essential functions of the position in question without endangering 
the health and safety of the individuals or others." If the individual can so 
perform, he must not be subjected to discrimination. 28 C.F.R.@@ 1613.702(f) 
&.703. Cf. New York State Association for Retarded Children v. Carey, 612 F.2d 
644, 649-50 (2d Cir. 1979) (discriminatory exclusion of handicapped children 
from regular public school classes unlawful in the absence of "at least some 
substantial showing" by the school authorities that the exclusion is necessary). 

In our opinion, in the disparate impact context, there should be only minor 
differences in the application of the Griggs principles to handicap 
discrimination claims. One difference, however, is that, when assessing the 
disparate impact of a facially-neutral criterion, courts must be careful not to 
group all handicapped persons into one class, or even into broad subclasses. 
This is because "the fact that an employer employs fifteen epileptics is not 
necessarily probative of whether he or she has discriminated against a blind 
person." n20 

n2O Gittler, supra note 19, at 972. Thus, the postal service's reliance on 
the fact that the Greenville office has hired numerous handicapped persons is 
misplaced. 

In a section 504 handicap discrimination case, the Supreme Court held that 
the Rehabilitation Act does not require redress of "insurmountable barrier" 
handicap discrimination -- that the statutory language prohibiting 
discrimination against an "otherwise qualified handicapped individual" means 
qualified "in spite of his handicap," not qualified in all respects except for 
being handicapped. Southeastern Community College v. Davis, 442 U.S. 397, 406, 
99 S.Ct. 2361, 2367, 60 L.Ed.2d 980 (1979). 

The Davis rationale is equally controlling in the employment discrimination 
context. Accordingly, employers subject tothe Rehabilitation Act need not hire 
handicapped  individual^ who cannot fully perform the required work, even with 



accommodation. However, while Davis demonstrates that only individuals who are 
qualified "in spite of" their handicaps need be hired, Griggs and its progeny 
dictate that the employer must bear the burden of proving that the physical 
criteria are job related. If the employer does this, then the burden of 
persuasion to show that he can satisfy these criteria rests on the handicapped 
applicant. 

4. "Surmountable Barrier" Discrimination, or the Duty to Make Reasonable 
Accommodation 

Federal employers, including the postal service, are obliged by section 
501(b) to provide reasonable accommodation for the handicapped. n21 Ae the 
Davis Court pointed out, 442 U.S. at 410, 99 S.Ct. at 2369, section 501(b), 
unlike section 504, explicitly requires federal government employers to 
undertake "affirmative action" on behalf of the handicapped. And the new 
section 505, added by Congress in 1978, explicitly permits courts to fashion "an 
equitable or affirmative action remedy" for violations of section 501, with the 
caveat that "the reasonableness of the cost of any necessary workplace 
accommodation" should be taken into account. The legislative intent reflected 
in the creation of a handicap discrimination private action clearly shows that 
federal government employers must [*308] make reasonable accommodation for 
handicapped job applicants. 

n21 This court has consistently held that section 504 also mandates 
reasonable accommodation, thus prohibiting surmountable barrier discrimination 
by federal grantees against the handicapped. See Majors v. housing Authority of 
the County of DeKalb Georgia, 652 F.2d 454, 457-58 (5th Cir. 1981); Tatro v. 
State of Texas, 625 F.2d 557, 564 (5th Cir. 1980); Camenisch v. University of 
Texas, 616 F.2d 127, 132-33 (5th Cir. 1980), vacated on other grounds, 451 U.S. 
390, 101 S.Ct. 1830, 68 L.Ed.2d 175 (1981). 

There is a dearth of decisional law on this issue. n22 However, the EEOC 
administrative regulations, which, as noted above, are entitled to deference, 
provide some basis for outlining the contours of the surmountable barrier 
accommodation duty. 

n22 Outside the handicap discrimination context, the "reasonable 
accommodation" issue has arisen in cases involving persons who claim a right to 
accommodation of their religious duty to refrain from working on certain days. 
In Trans World Airlines v. Hardison, 432 U.S. 63, 84, 97 S.Ct. 2264, 2277, 53 
L.Ed.2d 113 (1977), the Supreme Court interpreted @ 701(j) of the Civil Rights 
Act of 1964, 42 U.S.C.@ 2000e(j), which requires employers to accommodate such 
religious practices, unless to do so would impose "undue hardship." The Court 
held that an employer need not accommodate such persons if the accommodation 
would require "more than a de minimis cost." 

The Hardison principles are not applicable in the federal-employer handicap 
discrimination context.Congress clearly intended the federal government to take 
measures that would involve more than a de minimis cost. As the debate over the 
McClure amendment shows, Congress was even unwilling to approve language that 
would have limited the government's duty to make reasonable accommodation to 
instances in which the cost of accommodation does not "disproportionately 
exceed[ ] actual damages." See text at note 17 supra . 

The relevant EEOC regulation, 29 C.F.R. @ 1613.704, provides: 

(a) An agency shall make reasonable accommodation to the known physical or 
mental limitations of a qualified handicapped applicant or employee unless the 
agency can demonstrate that the accommodation would impose an undue hardship on 
the operation of its program. 

(b) Reasonable accommodation may include, but shall not be limited to: (1) 
Making facilities readily accessible to and usable by handicapped persons, and 
(2) job restructuring, part-time or modified work schedules, acquisition or 



modification of equipment or devices, appropriate adjustment or modification of 
examinations, the provision of readers and interpreters, and other similar 
act ions. 

(c) In determining pursuant to paragraph (a) of this section whether an 
accommodation would impose an undue hardship on the operation of the agency in 
question, factors to be considered include: (1) The overall size of the agency's 
program with respect to the number of employees, number and type of facilities 
and size of budget; (2) the type of agency operation, including the composition 
and structure of the agency's work force; and (3) the nature and the cost of the 
accommodation. 

Thus, under subsection (a) of this provision, the burden of proving inability 
to accommodate is upon the employer. The administrative reasons for so placing 
the burden likewise justify a similar burden of proof in a private action based 
upon the Rehabilitation Act. The employer has greater knowledge of the 
essentials of the job than does the handicapped applicant. The employer can 
look to its own experience, or, if that is not helpful, to that of other 
employers who have provided jobs to individuals with handicaps similar to those 
of the applicant in question. Furthermore, the employer may be able to obtain 
advice concerning possible accommodations from private and government sources. 
See Note, Accommodating the Handicapped: Rehabilitating Section 504 After 
Southeastern, 80 Colum.L.Rev. 171, 187-88 (1980). 

Although the burden of persuasion in proving inability to accommodate always 
remains on the employer, we must add one caveat. Once the employer presents 
credible evidence that indicates accommodation of the plaintiff would not 
reasonably be possible, the plaintiff may not remain silent. Once the employer 
presents such evidence, the plaintiff has the burden of coming forward with 
evidence concerning his individual capabilities and suggestions for possible 
accommodations to rebut the employer's evidence. See Note, supra, 80 
Colum.L.Rev. at 189. 

In addition, subsections (a) and (c) of 29 C.F.R. @ 1613.704, which limit 
the [*309] employer's duty to accommodate to instances where accommodation 
would not impose "undue hardship" and define the factors to be used in 
determining whether a particular accommodation would impose "undue hardship," 
accurately express congressional intent. The second sentence of section 505, 
which admonishes the courts to "take into account the reasonableness of the cost 
of any necessary workplace accommodation," was added as compromise language in 
response to Senator McClure's concern that federal employers might be obliged 
"to initiate massive construction projects." The EEOC regulations adequately 
respond to this concern. 

Genuine Disputed Issues of Material Fact Preclude Summary Judgment 

The factual showing before the district court was that the postal service 
rejected Prewitt's application for employment because it felt, on the basis of 
the medical records supplied to it, that Prewitt could not perform the "arduousw 
duties of the position. In view of the undisputed fact that Prewitt had 
satisfactorily performed a similar postal job in 1970 despite his physical 
handicap, as well as of his uncontradicted affidavit that his physical condition 
was substantially unchanged since then, Prewitt raised a genuine dispute issue 
of material fact as to whether the postal service's physical standards for 
employment are sufficiently "job related" to justify the employer's refusal to 
hire him.Under the applicable legal principles earlier set forth, therefore, the 
postal service is not shown under the facts thus far educed to have been 
justified as a matter of law in denying Prewitt's application. The summary 
judgment must therefore be reversed. n23 

n23 Further, from the factual showing educed at the hearing in the companion 
appeal, 662 F.2d 311, sl. op. p. 13277 (1981), we know that on the remand a 
substantial factual issue will arise as to whether the postal service has 
complied with its duty to make a reasonable accommodation for Prewitt's 



handicap, insofar as its refusal to employ him is based upon his inability to 
use his left arm to lift items off a six-foot-high ledge. 

We should note that the postal service contends that the postal service 
rejected him because he refused its request that he take a current physical 
examinatin to establish his medical suitability for employment. This contention 
is based upon the showing that, after Prewitt was found medically unsuitable for 
employment, he was informally advised by the local postmaster that he would be 
reconsidered if he secured a new medical examination. 

However, the record reveals that Prewitt8s application was rejected because 
he was found to be medically unsuitable (without notifying Prewitt of the 
specific medical reasons), not because he refused to furnish any further or more 
current medical information. See text supra at notes 4-7. Indeed, Prewitt's 
essential position was that his physical condition and the effect of his 
disability wae unchanged since 1970 and that, even accepting the disability 
reflected by the VA medical reports upon which the postal service relied, he was 
physically qualified to perform the duties of the position for which he applied, 
as instanced by his earlier satisfactory performance of the duties of a similar 
postal position. n24 

n24 Further, as the hearing in the companion suit shows, the underlying 
reason for the postal service's rejection of Prewitt8s application was the 
restriction in motion of the left shoulder and limitation of range of motion of 
the left arm, the permanent disability resulting from the 1969 shoulder injury; 
a current physical examination would have reflected permanent disability no less 
than that reflected in the medical records available to the postal service upon 
which it based its rejection of Prewitt's application. 

On the Remand 

On the basis of the factual showing thus far made, we reverse the summary 
judgment dismissing Prewitt's handicap-discrimination claim. We remand for 
further proceedings in accordance with the views set forth in this opinion. To 
summarize: 

(1) Prewitt, the disabled claimant, may establish a prima facie of unlawful 
discrimination by proving that: (a) except for his physical handicap, he is 
qualified to fill the position; (b) he has a handicap that [*310] prevents 
him from meeting the physical criteria for employment; and (c) the challenged 
physical standards have a disproportionate impact on persons having the same 
handicap from which he suffers. To sustain this prima facie case, there should 
also be a facial showing or at least plausible reasons to believe that the 
handicap can be accommodated or that the physical criteria are not "job 
related." n25 

n25 In the hearing in the companion case, a further aspect of Prewitt8s 
shoulder disability was raised. On a 1980 VA report, made when Prewitt 
attempted to secure an increase in his military disability benefits, it is noted 
that Prewitt complains of severe pain after lifting. Prewitt denies that he 
suffers any such pain. If prewitt indeed suffers substantial pain in the 
performance of his duties, he may be unable to "perform the essential functions 
of the position in question without endangering the health and safety of himself 
or others," 28 C.F.R. @ 1613.702(f). He may for this reason be unable to make 
the requisite showing for a prima facie case that he is qualified to fill the 
position, unless he can make a plausible showing that reasonable accommodation 
is possible. 

Therefore, if on the remand the postal service raises this issue by credible 
evidence, Prewitt will have the burden of persuasion that he does not suffer 
from substantial and disabling pain when lifting -- a matter peculiarly within 
his knowledge, evidence as to which is more available to him than to the 
employing agency. However, a failure of Prewitt to meet this burden is not 
necessarily fatal to his case. While Prewitt denies suffering pain when 



lifting, he also argues in the alternative that reaaonable accommodation is 
possible through an inexpensive mechanical device (a transferable handle); if 
the pain-causation is proved and the issue of reasonable accommodation arises, 
then as in other accommodation cases (see text supra ) , the postal service will 
have the burden of persuasion that such accommodation is not feasible or 
reasonable. 

(2) Once the prima facie case of handicap discrimination is established, the 
burden of persuasion shifts to the federal employer to show that the physical 
criteria offered as justification for refusal to hire the plaintiff are "job 
related, " i.e . , that persons who suffer from the handicap plaintiff suf fers and 
who are, therefore, unable to meet the challenged standards, cannot safely and 
efficiently perform the essentials of the position in question. If the issue of 
reaaonable accommodation is raised, the agency must then be prepared to make a 
further showing that accommodation cannot reasonably be made that would enable 
the handicapped applicant to perform the essentials of the job adequately and 
safely; in this regard, the postal service must "demonstrate that the 
accommodation would impose an undue hardship on the operation of its program," 
29 C.F.R. @ 1613.704(a), taking into consideration the factors set forth by 
704(c) of the cited regulation. 

(3) If the employer proves that the challenged requirements are job related, 
the plaintiff may then show that other selection criteria without a similar 
discriminatory effect would also serve the employer's legitimate interest in 
efficient and trustworthy workmanship. Dothard v. Rawlinson, 433 U.S. 321, 329, 
97 S.Ct. 2720, 2726, 53 L.Ed.2d 786 (1977); Johnson v. Uncle Ben's, Inc ., 657 
F.2d 750, 752 (5th Cir. 1981). When the issue of reasonable accommodation is 
raised, the burden of persuasion in proving inability to accommodate always 
remains on the employer; however, once the employer presents credible evidence 
that reasonable accommodation is not possible or practicable, the plaintiff must 
bear the burden of coming forward with evidence that suggests that accommodation 
may in fact be reasonably made. 
Conclusion 

We of course express no opinion as to the merits of Prewitt's claim. If he 
is unable to perform the essentials of the position for which he has applied, 
with or without reasonable accommodation, the postal service need not hire him. 
The ultimate test is whether, with or without reasonable accommodation, a 
handicapped individual who meets all employment criteria except for the 
challenged discriminatory criterion "can perform the essential functions of the 
position in question without endangering the health and safety of the 
individuals or others." 28 C.F.R. @ 1613.702(£). Since a disputed issue of 
material fact is shown as to this issue, the summary judgment granted by the 
district court must be REVERSED. [*311] 

We also VACATE the court 's decision to strike the class action allegations of 
Prewitt's complaint, which was primarily based on the perceived lack of merit of 
Prewitt's individual claim.We do not intimate that Prewitt's suit shows that it 
satisfies the prerequisites to a class action, only that no hearing has been 
held on pleadings directed to this issue. 

SUMMARY JUDGMENT REVERSED; STRIKING OF CLASS ACTION ALLEGATIONS VACATED. 
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OPINION: [*663] On July 21, 1986, plaintiff, Maurice G. Lussier, a dentist 
formerly employed by the Department of Corrections of the State of Florida (the 
Department), instituted this case alleging that various officials of the State 
of Florida discriminated against him because of a handicap, in violation of the 
federal Rehabilitation Act, 29 U.S.C. @ 794 (@ 794), and also of 42 U.S.C. @ 
1983 (@ 1983). After the district court granted summary judgment for defendants 
and denied plaintiff's motion for reconsideration, plaintiff appealed. For 
reasons stated in this opinion, we affirm in part, reverse in part and remand 
for further proceedings. 

Lussier was employed as a dentist with the Department at the latter's Avon 
Park Correctional Institution (Avon) from April, 1979 to August, 1983. Although 
not a fully licensed dentist in Florida, Lussier was licensed in Massachusetts 
and was allowed to render general dentistry services [**2] to Avon's inmate 
population pursuant to a special license issued by the State of Florida. 



In February, 1982, Lussier was diagnosed as having a contagious type of 
hepatitis disease. Because of that illness, he was hospitalized and unable to 
work from February, 1982 to May, 1982. Upon release from the hospital, Lussier 
resumed his duties at the correctional institution. By mid-June, 1982, however, 
he was unable to work full-time due to a recurrence of the hepatitis, and began 
to work only mornings. In July, 1982, he was re-admitted to the hospital with a 
diagnosis of chronic active hepatitis. 

In October, 1982, Lussier attempted a second time to return to full-time 
work. However, he was unable to handle a full-time workload and, once more, 
began to work only mornings. In February, 1983, citing recent research with 
regard to the transmissible nature of hepatitis between dentists and patients, 
Lussier stopped practicing dentistry altogether. From May, 1983 to June, 1983, 
Lussier worked at Avon one day per month and was then placed on compulsory 
disability leave by that correctional institution. 

In late July, 1983, defendant G. S. Fortner, Avon's superintendent, 
terminated Lussier's employment [**3] because of the latter's chronic 
hepatitis condition. Lussier thereupon filed for worker's compensation and 
disability retirement benefits. While administrative proceedings concerning 
those benefits were pending in the summer of 1985, nl Lussier had seemingly 
achieved full recovery and sought to return to work at Avon. Lussier notified 
the Dental Executive Director of the Department, defendant Paul J. Uhrig, of 
this recovery and requested re-employment. In response, Dr. Uhrig informed 
Lussier that all of the Department's dental positions were filled at that time 
and declined to rehire him; however, Dr. Uhrig did forward to Lussier an - 

employment application. Lussier completed and submitted the application but was 
never offered re-employment by the Department. 

nl Ultimately, Lussier's applications for worker's compensation and 
disability retirement benefits were denied. Those claims are not involved in 
this appeal. 

The extent to which Lussier, after July, 1983, pursued efforts to obtain 
further employment with the Department, [**4] and the Department's response 
to such efforts, are in significant factual dispute. Lussier insists that he 
filed a series of applications for dental and non-dental positions after the 
summer of 1985, and that numerous positions in those areas have been awarded 
since that time to other applicants. On the other hand, defendants assert that 
there have been no positions available during that period for which Lussier was 
qualified. 



In his complaint in this case, Lussier alleges that various Florida officials 
discriminated against him on the basis of a handicap, i.e., his hepatitis 
condition, in violation of @ 794 of the federal Rehabilitation Act. n2 Lussier 
also asserts that those officials [*664] made no effort reasonably to 
accommodate his condition by offering to him other suitable employment, also in 
violation of that Act. In addition, Lussier asserts violations by defendants 
under 42 U.S.C. @ 1983. 

n2 Section 794 provides in part: "No otherwise qualified individual with 
handicaps in the United States . . . shall, solely by reason of her or his 
handicap, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program receiving Federal financial 
assistance. . . ." 

Defendants are current and former Florida prison or other officials. Richard 
Dugger is the current secretary of the Department; Louie L. Wainwright is the 
former secretary, who held office at the time of Lussier's employment and 
termination by the Department; G. S. Fortner was Avon's superintendent while 
Lussier worked there; and Dr. Paul J. Uhrig was the Dental Executive Director of 
the Department throughout the relevant time period. Gilda H. Lambert was the 
Secretary of Florida's Department of Administration. n3 

n3 The Florida Departments of Correction and Administration, named as 
defendants in Lussier's original complaint, were dropped from his amended 
complaint. It would appear that Dugger and Wainwright are named in both their 
individual and official capacities, Uhrig and Fortner are named in their 
individual capacities, and Lambert is named in her official capacity. See n. 10, 
infra. 

The district court disposed of Lussier's claims in two separate orders. 
First, on November 18, 1987, that court determined [**6] that Lussier had a 
viable cause of action under @ 794 for equitable prospective relief, but struck 
all claims for retroactive monetary relief. Second, on October 18, 1988, after 
defendants presented contentions that @ 794 did not apply to them because the 
medical division of the Department had not received any federal funds, the 
district court granted judgment for defendants on all of Lussier's claims. 
Thereafter, Lussier moved for reconsideration, arguing for the first time that 



the Civil Rights Restoration Act of 1987 extended the scope of @ 794 to 
defendants. n4 102 Stat. 29, P.L. 100-259 (codified with respect to the 
Rehabilitation Act at 29 U.S.C. @ 794(b)). The district court, on March 28, 
1989, denied that motion on the grounds that Lussier had not timely raised the 
contention that the 1988 legislative change should be retroactively applied. 
Lussier then instituted this appeal from the district court's orders of October 
18, 1988 and March 28, 1989. 

n4 While the Act was enacted into law in March, 1988, the hearings concerning 
the legislation took place in 1987, and the Act is entitled the "Civil Rights 
Restoration Act of 1987." 

The district court concluded that it lacked jurisdiction over Lussier's @ 794 
claim because the Department's Division of Medicine which employed Lussier was a 
separate " program or activity" within the Department. Section 794 reaches 
discrimination against handicapped individuals by "any program or activity 
receiving federal financial assistance." The district court determined on 
October 18, 1988 that, because Lussier had presented no evidence that the 
Division of Medicine, as a discrete entity, received federal funds, the 
provisions of the Rehabilitation Act did not extend to it. In so doing, the 
district court concluded that the term " program or activity" in @ 794 should 
be narrowly construed to encompass only those entities within an institution 
actually receiving federal funds. 

That determination fully accords with the holding in Grove City College v. 
Bell, 465 U.S. 555, 570-74, 104 S.Ct. 1211, 1219-22, 79 L.Ed.2d 516 (1984), and 
the views expressed in Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 635-36, 
104 S.Ct. 1248, 1255-56, 79 L.Ed.2d 568 (1984), and United States v. Alabama, 
828 F.2d 1532, 1548 n. 63 (11th Cir. 1987), cert. denied, 487 U.S. 1210, 108 
[**8] S.Ct. 2857, 101 L.Ed.2d 894 (1988). But the continued vitality of Grove 
City was effectively eliminated by the federal Congress in March, 1988, by the 
passage of the Civil Rights Restoration Act, a development ignored by both sides 
in this case until Lussier moved for reconsideration on October 28, 1988, ten 
days after the district court entered judgment for defendants. Then, on October 
28, 1988, Lussier for the first time contended that the Civil Rights Restoration 
Act of 1987, passed six months earlier in March, 1988, statutorily [*665] 
overruled the Grove City holding. The district court denied said motion to 
reconsider on the grounds that Lussier could not raise a new legal argument 
after final judgment had been rendered against him when that argument had been 



available to him at the time at which Lussier had earlier responded to 
defendants' motion for summary judgment. Moreover, the district court stated 
that, under any circumstances, the Civil Rights Restoration Act of 1987 should 
not be given retroactive application in this case. 

In this appeal, Lussier asserts that the 1988 congressional action applies 
retroactively and that, even if it does not, the district court erred [**9] 
in concluding that the Medical Division constituted a separate "program" under 
Grove City. 

The Civil Rights Restoration Act of 1987 became law on March 22, 1988, with 
the expressed purpose of restoring "the prior consistent and long-standing 
executive branch interpretation and broad, institution-wide application" of four 
civil rights statutes, including the Rehabilitation Act. 29 U.S.C. @ 794. n5 
The preamble to the 1988 legislation states that it was enacted "to restore the 
broad scope of coverage and to clarify the application of title IX of the 
Education Amendments of 1972, section 504 of the Rehabilitation Act of 1973, 
the Age Discrimination Act of 1975, and title VI of the Civil Rights Act of 
1964. " P.L. 100-259 (1988). The Senate Report accompanying the legislation 
announced outright that the purpose of the statute was "to overturn the Supreme 
Court's 1984 decision in Grove City College v. Bell. . . ." S.Rep. No. 64, 
100th Cong., 2d Sess. 2, reprinted in 1988 U.S.Code Cong. & Ad.News 3, 3-4. 
Lussier notes that this case was pending in the district court when the 
amendment was passed and contends that the amendment applies in this litigation. 

n5 The Civil Rights Restoration Act of 1987 amended the Rehabilitation Act 
to include in the definition of the term " program or activity" : 

(l)(A) a department, agency, special purpose district, or other 
instrumentality of a State or of a local government; or 

(B) the entity of such State or local government that distributes such 
assistance and each such department or agency (and each other State or local 
government entity) to which the assistance is extended, in the case of 
assistance to a State or local government; 

Such retroactive application accords with a long-standing general rule of 
statutory construction. In Bradley v. School Board of Richmond, 416 U.S. 696, 94 



S.Ct. 2006, 40 L.Ed.2d 476 (1973), the Supreme Court invoked what Justice 
Blackmun characterized as the traditional "principle that a court is to apply 
the law in effect at the time it renders its decision, unless doing so would 
result in manifest injustice or there is statutory direction or legislative 
history to the contrary." Id. at 711, 94 S.Ct. at 2016, citing United States v. 
Schooner Peggy, 1 Cranch 103, 2 L.Ed. 49 (1801) (Marshall, C.J.). In Bradley, 
Justice Blackmun also noted that "[the] Court has refused to apply an 
intervening change to a pending action where it has concluded that to do so 
would infringe upon or deprive a person of a right that had matured or become 
unconditional," id. at 720, 94 S.Ct. at 2020, and also that retroactive 
application may be especially likely to produce manifest injustice "in mere 
private cases between individuals. " Id. at 717, 94 S.Ct. at 2019, quoting United 
States v. Schooner Peggy, 1 Cranch at 1 10, 2 L.Ed. 49. Citing specifically to 
Bradley, Judge Clark [**Ill of this court has written that "a new statute 
should apply to cases pending on the date of its enactment unless manifest 
injustice would result or there is a statutory directive or legislative history 
to the contrary." United States v. Kolter, 849 F.2d 541, 543 (1 lth Cir. 1988). 
It is also to be noted that "statutory changes that are procedural or remedial 
in nature apply retroactively. " United States v. Vanella, 619 F.2d 384, 386 (5th 
Cir. 1980). Herein, the statutory change is remedial in nature. 

The district court below observed that, in situations in which retroactive 
application of a statute would alter the obligations and liability of federal 
grant recipients, manifest injustice would result. The court relied [*666] 
upon Bennett v. New Jersey, 470 U.S. 632, 105 S.Ct. 1555, 84 L.Ed.2d 572 (1985), 
in which the Supreme Court determined that certain substantive provisions of the 
1978 amendments to the Elementary and Secondary Education Act should not be 
applied retroactively to require repayment of funds received in prior years 
under different statutory standards. In Bennett, Justice O'Connor concluded that 
"absent a clear indication to the contrary in the relevant statutes [**I21 or 
legislative history, changes in the substantive standards governing federal 
grant programs do not alter obligations and liabilities arising under earlier 
grants." Id. at 641, 105 S.Ct. at 1561. That direction of the Supreme Court was 
applied by this court in National Wildlife Federation v. Marsh, 747 F.2d 616, 
620 (11th Cir. 1984), in which Judge Kravitch held that a federal housing 
development grant recipient had a vested right in funding under terms of a prior 
statute -- a right which could not be disturbed by retroactive application of 
the amended statute without causing manifest injustice. 

Neither Bennett nor National Wildlife Federation is dispositive in this 
appeal. Those cases involved amendments to statutory grant programs which 
substantively altered eligibility requirements. Bennett, 470 U. S. at 637-38, 105 
S.Ct. at 1558-59; National Wildlife Federation, 747 F.2d at 620. In contrast, 
the Civil Rights Restoration Act of 1987 is not an amendment to a funding 
statute and makes no changes with respect to eligibility requirements under a 
preexisting grant program. Rather, the legislation is purely remedial, enacted 



to "assist in the struggle to eliminate [**I31 discrimination from Our 
society by ending federal subsidies of such discrimination: S.Rep. NO. 64, P.L. 
100-259, reprinted in 1988 U.S.Code Cong. & Admin.News 9. Moreover, the Civil 
Rights Restoration Act of 1987 itself does not change prior legislation, but 
rather merely corrects judicial interpretations which the Congress believed 
"unduly narrowed or cast doubt upon the broad application" of the civil rights 
laws. P.L. 100-259 @ 2. 

It is of course true that state officials such as defendants herein could not 
have anticipated the 1988 legislative disavowal of the Supreme Court's 
decisions. However, defendants cannot legitimately liken the situation of a 
state governmental agency to that of a grant recipient who possessed a statutory 
right "which had matured or become unconditional." Bradley, 416 U.S. at 720, 94 
S.Ct. at 2020. Further, the rights of private parties, the real concern of the 
Court when it fashioned the Bradley "manifest injustice" exception, are in no 
way implicated by retroactive application herein of the amendment. Thus, 
retroactive application of the amendment does not herein work "manifest 
injustice. " 

In the absence of "manifest injustice," retroactive [**I41 application is 
mandated unless contrary legislative intent is present. Bradley, 416 U.S. at 
71 1, 94 S.Ct. at 2016. In this instance, the history of the 1988 legislation 
reveals no hint that Congress intended the amendment to apply prospectively 
only. Indeed, the language of the amendment, which makes repeated assertions 
that the statute will "restore" and "clarify" Congress' original intent to apply 
the antidiscrimination laws broadly, is strongly consistent with retroactive 
application. n6 Finally, and of the utmost importance, the statute's sponsors 
explicitly stated in debates that the bill should apply retroactively. For 
example, Congressman Edwards stated outright on the floor of Congress that 
"[this] bill applies to all pending cases. " 134 Cong.Rec. H583 (daily ed. Mar. 
2, 1988), cited in Leake v. Long Island Jewish Medical Center, 695 F.Supp. 1414, 
1416 (E.D.N.Y. 1988), aff d, 869 F.2d 130 (2d Cir. 1989), in which Chief Judge 
Platt noted that Congressman Edwards was "the floor sponsor of the Restoration 
Act," id., and retroactively applied the 1988 congressional change. See also, to 
the [*667l same effect, Bonner v. Arizona Dept. of Corrections, 714 F.Supp. 
420, [**I51 422-23 (D.Ariz. 1989). In both cases, the district courts, 
applying Bradley, located neither manifest injustice nor contrary legislative 
intent. Judge Platt in Leake explicitly considered whether the Bennett exception 
counseled a finding of manifest injustice against the retroactive application of 
the Act to federal grant recipients and discussed distinctions between the 
amendment and the kinds of funding statutes to which the Bennett ''--tion 
attaches. Leake, 695 F.Supp. 1416-17. Cf. United States v. 
F.Supp. 642, 652 (E.D.La. 1988). 



n6 The preamble to the Civil Rights Restoration Act characterizes the 
legislation as "[an] Act to restore the broad scope of coverage and to clarify 
the application of' the four enumerated civil rights statutes. Section 2, 
"Findings of Congress, " states that "legislative action is necessary to restore 
the prior consistent and long-standing executive branch interpretation and 
broad, institution-wide application of those laws as previously administered." 
(Emphases added). 

Accordingly, we conclude that the Civil Rights Restoration Act of 1987 does 
apply retroactively in this case. 

Although the Civil Rights Restoration Act became law in March, 1988, Lussier 
failed to argue that it should be retroactively applied herein in his response 
to the State's motion for summary judgment filed in August, 1988, and then 
supplemented by him one month later. Indeed, Lussier did not refer to the 1988 
legislation until October 28, 1988 when he filed a motion for reconsideration of 
the district court's order dated October 18, 1988. 

Motions for relief from judgment are subject to the trial court's discretion. 
See American Home Assurance v. Glenn Estess & Assoc., 763 F.2d 1237, 1238-39 
(11th Cir. 1985). "It is certainly true that it is the policy of the law to 
favor a hearing of a litigant's claim on the merits. It is also true that this 
policy must be balanced against the desire to achieve finality in litigation." 
11 C. Wright & A. Miller, Federal Practice and Procedure @ 2857 at 159. 

The district court in this case balanced those interests in favor of 
finality, reasoning: 

Here, the plaintiff, by failing to raise the amendment to @ 794 before the entry 
of [**I71 summary judgment, when it could and should have been raised, cannot 
now be heard to argue for its application. The policy of finality must be 
respected, where, as here, plaintiff had every opportunity to present the 
applicability to the amendment to this case but did not so. Plaintiff had his 
bite at the apple, he may not have another. n7 

n7 Memorandum and Order, March 28, 1989 at p. 3. 



Motions, such as motions to amend, should not be used "to raise arguments 
which could, and should, have been made before the judgment is issued." Federal 
Deposit Ins. Corp. v. Meyer, 781 F.2d 1260, 1268 (7th Cir. 1986). After a 
judgment has been entered, the interest in finality may be deemed "compelling," 
Union Planters Nat'l Leasing v. Woods, 687 F.2d 117, 121 (5th Cir. 1982), 
quoting Dussouy v. Gulf Coast Investment Corp., 660 F.2d 594, 598 n. 2 (5th 
Cir. 1981). "A busy district court need not allow itself to be imposed upon by 
the presentation of theories seriatim." Id., quoting Freeman v. Continental Gin 
Co., 381 [**I81 F.2d 459, 469 (5th Cir. 1967). A district court's denial of 
reconsideration is especially soundly exercised when the party has failed to 
articulate any reason for the failure to raise an issue at an earlier stage in 
the litigation. Van Ryn v. Korean Air Lines, 640 F.Supp. 284, 286 (C.D.Ca. 
1985). A district court's exercise of such discretion is not, however, without 
limitation. While, as a rule, parties are not entitled to "two bites at the 
apple", there are occasions in which reconsideration should be entertained. 
American Home Assurance, 763 F.2d at 1239, quoting from Union Planters, supra at 
121. 

In this case, the district court's refusal to alter an order, entered ten 
days before Lussier sought reconsideration with regard to it, occurred six 
months after the passage of the 1988 legislation, which was an important chapter 
in the development of American statutory civil rights law. Its enactment was a 
highly publicized event. In that context, the district court deemed Lussier's 
failure to discuss the amendment in his response to defendants' June, 1988, 
[*668] motion for summary judgment to be inexcusable. That is an 
understandable position. But it is equally difficult to understand [**I91 why 
defendants similarly failed to alert the court to the new law. Accordingly, in 
our view, the district court's refusal to correct a ten-day-old order, when that 
order reached a result contrary to the clear intent of Congress, constitutes an 
abuse of discretion. Therefore, this case must be remanded to the district court 
with directions to permit Lussier to proceed with his @ 794 claim. n8 

n8 Lussier advances the alternative argument that, even if the Civil Rights 
Restoration Act does not apply retroactively, the district court erred in its 
factual finding that the medical division was a separate program or activity. 
That contention is without merit. While the parties agree that the Department, 
as a whole, received federal funds, the record supports the district court's 
conclusion, in the context of defendants' summary judgment motion, that the 
Department's medical division had neither directly received federal funds nor 
funds from a co-mingled general account within an entity which benefitted from 
federal grants. Thus, the district court correctly applied Grove City, Darrone 



and United States v. Alabama. In that regard, it is to be noted that in making 
its determination, the district court relied on the affidavit testimony of two 
state prison officials. That evidence was sufficient under F4.R.Civ.P. 56(e) 
which requires that "[supporting] and opposing affidavits shall be made on 
personal knowledge. . . ." The district court correctly concluded that the 
Assistant Secretary for the Office of Management and Budget and the Director of 
the Division of Accounting and Auditing of the Department of Banking and Finance 
had the requisite personal knowledge, as affiants, to fulfill Rule 56(e)'s 
requirement . 

Moreover, Lussier presented no evidence to contradict the testimony of those 
state officials. In response to defendants' motion for summary judgment, Lussier 
stated only that the medical division was not a distinct unit, and that he was 
paid from general department funds. The district court determined that that 
evidence was inadequate under Rule 56(c), because, as Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 252, 106 S.Ct. 2505, 2512, 91 L.Ed.2d 202 (1985), teaches, 
Rule 56(c) "does not allow the plaintiff to simply rest on his allegations 
made in the complaint; instead, as the party bearing the burden of proof of 
trial, he must come forward with at least some evidence to support each element 
essential to his case at trial." In that regard, "[mere] allegations" made by 
Lussier are insufficient. Memorandum and Order, October 18, 1988 at 5. Finally, 
the district court concluded that Lussier also lacked the competence and the 
personal knowledge required by Rule 56 to testify to the Department's financial 
structure. 

Because it determined, for reasons discussed supra, that Lussier was not 
entitled, in any event, to any relief under @ 794, the district court did not 
reach the issue of whether, under that statutory provision, Lussier was 
"otherwise qualified" to continue working in the Department, and whether 
defendants had an obligation, under that section of the federal Rehabilitation 
Act, "reasonably [to] accommodate" plaintiff, as required by the regulations 

implementing @ 794, 45 CFR @ 84.12, and the Supreme Court's decision in School 
Board of Nassau County v. Arline, 480 U.S. 273, 107 S.Ct. 1123, 94 L.Ed.2d 307 
(1987). However, in the light of the views expressed by this court, supra, that 
issue must now be considered by this court in the within appeal. 

The duty of an employer "reasonably [to] accommodate" a handicapped employee 
was characterized by Justice Brennan in Arline as follows: 

Employers have an affirmative obligation to make a reasonable accommodation for 
a handicapped employee. Although they are not required to find another job for 



an employee who is not qualified for the job he or she was doing, they cannot 
deny an employee alternative employment opportunities [**21] reasonably 
available under the employer's existing policies. 480 U.S. at 289 n. 19, 107 S.Ct. at 1131 n. 
19. Lussier, as the district court found on the record before it, is a handicapped individual. 
Thus, questions arise as to whether Lussier is otherwise qualified for a position in the 
Department within the standard enunciated by Justice Brennan, and, if so, 
whether the Department has accommodated him. That inquiry, in and of itself, 
requires a remand to the district court for determination of two important 
factual issues which cannot be decided on the basis of the present record before 
this court. 

[*669] To begin with, the parties disagree as to whether Lussier is 
qualified to work as a Department dentist. Defendants contend that Lussier's 
chronic hepatitis condition precludes his continued dental practice, and that 
the Department can deny further employment to him by virtue of its legitimate 
interest in protecting the health and safety of its prison population. Lussier, 
however, argues that he recovered from hepatitis in 1985 and that, since then, 
he has not been a contagious carrier of the disease. In so asserting, Lussier 
points to a 1985 letter from his physician stating that his [**22] medical 
condition had abated to the point where he could safely resume the practice of 
dentistry. Any determination of whether Lussier was "otherwise qualified" to 
resume work with the Department requires amplification and resolution of that 
factual issue. As the Supreme Court observed in Arline, 480 U.S. at 288, 107 
S.Ct. at 1 131, that type of decision must be based on medical information 
regarding the nature of Lussier's physical impairment and the risks posed by 
exposing others to an employee handicapped by the condition. 

Similarly, a material factual dispute exists as to whether the Department 
could have accommodated Lussier after his 1985 recovery from an acute episode of 
hepatitis. No party disputes that the Department could legitimately refuse to 
employ Lussier during his protracted periods of contagious illness. However, in 
the period after 1985, Lussier claims to have repeatedly sought employment for 
open positions in which he should have been placed, while defendants take the 
position that the Department had, during that time period, no openings for which 
Lussier was qualified. In so disagreeing, the parties point to different 
testimonial and documentary evidence in the [**23] record to support their 
respective contentions. The process of weighing such conflicting evidence 
properly must take place in the trial court upon remand. 

The district court concluded that the Eleventh Amendment bars Lussier from 
obtaining all of the retroactive pay and retroactive benefits under @ 794 which 
Lussier seeks. In Atascadero State Hospital v. Scanlon, 473 U.S. 234, 105 S.Ct. 
3142, 87 L.Ed.2d 171 (1985), the Supreme Court held that "the Rehabilitation 
Act does not abrogate the Eleventh Amendment bar to suits against the States." 



Id. at 246, 105 S.Ct. at 3149. n9 Indeed, as the district court below observed, 
such retroactive relief would constitute the payment of money damages from the 
state treasury in a suit against state officials. See Edelman v. Jordan, 415 
U.S. 651, 667-68, 94 S.Ct. 1347, 1357-58, 39 L.Ed.2d 662 (1974). 

n9 In Atascadero, Justice Powell wrote: "The provisions of the 
Rehabilitation Act fall far short of expressing an unequivocal congressional 

intent to abrogate the States' Eleventh Amendment immunity. Nor has the State of 
California specifically waived its immunity to suit in federal court." Id. at 
247, 105 S.Ct. at 3150. 

However, as Lussier has pointed out in the within appeal, a 1986 amendment to 
the 1964 Civil Rights Act, 42 U.S.C. @ 2000d, does express the "unequivocal 
congressional intent to abrogate the States' Eleventh Amendment immunity" 
required by Atascadero, 473 U.S. at 247, 105 S.Ct. at 3150. Section 2000d-7, 
added to the Civil Rights Act in October, 1986, provides that "[a] State shall 
not be immune under the Eleventh Amendment of the Constitution of the United 
States from suit in Federal court for a violation of section 794 of Title 29. . 
. ." @ 2000d-7(a)(l). The statute further states that remedies for 
Rehabilitation Act violations "are available for such a violation to the same 

extent as such remedies are available for such a violation in the suit against 
any public or private entity other than a State. " @ 2000d-7(a)(2). Finally, 
Congress expressly provided an effective date for the application of the 
amendment, stating that @ 2000d-7 is to be applied "to violations occurring in 
whole or in part after October 21, 1986." @ 2000d-7(b). Thus, the district court 
was correct, under Atascadero, in denying retroactive relief to Lussier for any 
violation which may have occurred prior [**25] to the amendment's effective 
date of October 21, 1986. However, Lussier also claims that [*670] his 
rights under @ 794 have been violated since that date, by virtue of the State's 
refusal to rehire him, and that, therefore, the district court erred in striking 
his claims for back pay and benefits from October 21, 1986 to the present. 

In this appeal, Lussier contends that, since 1986, he has made repeated, 
unsuccessful attempts to regain employment with the Department, but that those 
attempts were unsuccessful despite the fact that numerous dental and other job 
openings for which he is qualified were available. However, Lussier's complaint 
to the district court did not contain such allegations. With respect to 
continued employment after he regained his health in 1985, Lussier's complaint 
only described reemployment denials by the Department which occurred in that 
Year. 



Thus, for Lussier to seek relief for violations occurring after October 21, 
1986, Lussier will need permission from the district court to supplement this 
complaint when the case returns to the district court upon remand. Rule 15(d) of 
the Federal Rules of Civil Procedure states that "transactions or occurrences or 
events which [**26] have happened since the date of the pleading" should be 
added to the complaint via a motion to supplement the pleading. A supplemental 
pleading is an appropriate vehicle by which to "set forth new facts in order to 
update the earlier pleading, or change the amount or nature of the relief 
requested in the original pleading," 4 C. Wright & A. Miller, 4 Federal Practice 
and Procedure @ 1504 at 536-37 (footnotes omitted). The district court certainly 
did not err in any way in holding in November, 1987, on the state of the record 
then before it, that Lussier was not entitled to any back pay or other monetary 
relief sought by Lussier. Nevertheless, as of the date of this opinion, in view 
of the statutory changes made by the Congress and the need, for reasons stated 
supra, for a remand to be ordered in any event, the district court should afford 
Lussier an opportunity timely further to amend his complaint with allegations of 
discrimination occurring after the effective date of @ 2000d-7. n10 

n10 Section 794 suits against individual state and local officials acting in 
their individual capacities have often been brought and entertained. See, e.g., 
School Board of Nassau County v. Arline, 480 U.S. 273, 107 S.Ct. 1123, 94 
L.Ed.2d 307 (1987), aff' g 772 F.2d 759 (1 lth Cir. 1985); Norcross v. Sneed, 573 
F.Supp. 533, 535 (W.D.Ark. 1983), aff'd, 755 F.2d 113 (8th Cir. 1985); Jennings 
v. Alexander, 518 F.Supp. 877 (M.D.Tenn. 1981). However, upon remand, the 
district court should afford to those defendants who are named in their 
individual capacities the opportunity to amend their answers to Lussier's 
amended complaint to include the affirmative defense of qualified immunity under 
Harlow v. Fitzgerald, 457 U.S. 800, 102 S.Ct. 2727, 73 L.Ed.2d 396 (1982), and 
its progeny, since those defendants may be entitled to such immunity for acts 
taken before March 22, 1988 when Congress enacted the Civil Rights Restoration 
Act of 1987. Seemingly, until March 22, 1988, those defendants acted in reliance 
upon the Supreme Court's decision in Grove City, see Part I, supra, and may, in 
the light of questions concerning retroactive application of that statute, have 
so acted thereafter. Further, the qualified immunity defense may be applicable 
with respect to actions taken by those defendants in their individual capacities 
before a contagious disease was held to be a handicap covered by @ 794. See 
Arline v. School Board of Nassau County, 772 F.2d 759 (1 lth Cir. 1985), aff'd in 
School Board of Nassau County v. Arline, supra. As to claims by plaintiff 
against defendants in their official capacities for monetary compensation, the 
Eleventh Amendment issues are dealt with in Part IV, supra, and, of course, the 
Eleventh Amendment does not bar Lussier's claims for equitable relief under @ 
794 against defendants named in this case in their official capacities. See Cory 
v. White, 457 U.S. 85, 89, 102 S.Ct. 2325, 2328, 72 L.Ed.2d 694 (1982); Ex parte 
Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908). 



The district court held that Lussier could not meritoriously state his claims 
for relief under 42 U.S.C. @ 1983. The court first concluded that handicapped 
persons are not members of a suspect class for equal protection purposes, and 
that the State had not infringed upon any fundamental right of Lussier. 
Accordingly, the district court confined its consideration to the question of 
whether the actions of defendants had a rational basis, n l l  and determined 
[*671] that, in terminating a dentist who was diagnosed with chronic 
infectious hepatitis, the State had acted pursuant to a legitimate government 
interest, namely, the protection of the health and safety of the Avon prison 
population. 

nl 1 See the district court's November 17, 1989 Order at 14. 

As discussed supra, Lussier contends that he has submitted valid evidence 
that he is no longer contagious and, in any event, that there are non-dental 
jobs in the Department for which even a hepatitis carrier is qualified. In 
support of that position, Lussier refers to a [**28] 1985 letter from his 
physician stating that Lussier had recovered and could safely return to dental 
practice. That letter seemingly constitutes competent evidence based on personal 
knowledge for Rule 56 purposes. As such, it raises a dispute regarding a 
material fact. If it is taken as true, then a reviewing court may conclude that 
the record does not support a finding that the State's exclusion of a recovered, 
non-contagious, former hepatitis patient is "rationally related to a legitimate 
governmental purpose. " City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 
446, 105 S.Ct. 3249, 3258, 87 L.Ed.2d 313 (1985). In that context, further 
consideration by the district court of Lussier's equal protection claim is 
required. n12 It is to be noted, however, that in Cleburne, Justice White, 
writing for the majority , rejected the contention that men tally handicapped 
persons constitute a quasi-suspect class and are entitled to claim protection of 
"heightened" scrutiny. Id. at 445-46, 105 S.Ct. at 3257. Cleburne thus clearly 
indicates that legislation affecting persons suffering from a physical handicap 
such as hepatitis is to be judged, in the face of an equal protection [**29] 
challenge, in terms of the "rationally related," and not a higher, standard. Id. 



n12 In addition to stating contentions under @ 794 and an equal protection 
claim under @ 1983, Lussier alleges a @ 1983 violation arising out of 
defendants' alleged @ 794 violation. Because the district court granted summary 
judgment for defendants regarding the @ 794 claims on jurisdictional grounds, it 
did not consider the @ 1983 implications of Lussier's allegations under @ 794. 
If Lussier is entitled to relief under @ 794 itself, there seemingly will be no 
need to consider whether such entitlement would also enable him successfully to 
claim under @ 1983 for a @ 794 violation. However, if, for any reason, Lussier 
may not obtain relief under @ 794 for a violation of that statute, then further 
consideration should be given to his said @ 1983 claim for relief. 

VI. 

Section 794a(b) of the Rehabilitation Act provides that the court may, as 
matter of discretion, "allow the prevailing party, other than the United States, 
a reasonable [**30] attorney's fee as part of the costs." 29 U.S.C. @ 794a(b) 
(emphasis added). 42 U.S.C. @ 1988 sets forth a similar provision in connection 
with a prevailing party in a section 1983 suit. Upon remand, if Lussier should 
prevail on all or some of his claims, then the district court should 
appropriately consider Lussier's application for attorney's fees under one or 
both of @ 794 and @ 1983. 

AFFIRMED in part, REVERSED in part and REMANDED for further proceedings in 
accordance with this opinion. 

DISSENTBY: JOHNSON 

DISSENT: JOHNSON, Circuit Judge, dissenting: 

I cannot agree with the majority's conclusion that the Civil Rights 
Restoration Act applies retroactively to Lussier's claim. Because I feel that 
the law requires this Court to affirm the district court opinion, I respectfully 
dissent. 

A. Retroactivity 

In Bennett v. New Jersey, 470 U.S. 632, 105 S.Ct. 1555, 84 L.Ed.2d 572 
(1985), the Supreme Court held that "absent a clear indication to the contrary 
in the relevant statutes or legislative history, changes in the substantive 
standards governing federal grant programs do not alter obligations and 
liabilities arising under earlier grants. " Bennett, 470 U.S. at 641, 105 S.Ct. 
at 1561. The Court [**31] based its decision on the fact that enforcement of 



the requirements of federal grant programs must be evaluated by the law in 
effect at the time the grants are made. Id. at 640, 105 S.Ct. at 1560. 
Otherwise, the government's right to recover misspent funds would "depend on the 
[*672] fortuitous timing of completion of the review process." Id. In other 
words, "statutes affecting substantive rights and liabilities are presumed to 
have only prospective effect." Id. at 639, 105 S.Ct. at 1560. Similarly, this 
Court has held that "statutory changes that are procedural or remedial in 
nature apply retroactively," United States v. Vanella, 619 F.2d 384, 386 (5th 
Cir. 1980), while "retrospective operation will not be given to a statute which 
interferes with antecedent rights." Id. at 395 (quoting Greene v. United States, 
376 U.S. 149, 160, 84 S.Ct. 615, 621, 11 L.Ed.2d 576 (1964)). 

Section 794a(a)(2) of the Rehabilitation Act states that anyone 
discriminated against in violation of section 794 shall have available the 
remedies found in Title VI of the Civil Rights Act of 1964 (42 U.S.C.A. @ 2000d 
et seq.). Section 602 of Title VI allows compliance to be effected by 
termination [**32] of or refusal to grant federal assistance. 42 U.S.C.A. @ 
2000d-1. Thus, like the statute involved in Bennett, section 794 gives the 
federal government a right to rescind assistance if there is no compliance. 
Under the broad holding in Bennett, therefore, a substantive change in section 
794 cannot alter any obligations and liabilities arising under the earlier 
grants. 

The majority concludes that Bennett and National Wildlife Federation v. 
Marsh, 747 F.2d 616 (1 lth Cir. 1984), are not dispositive because they involve 
"amendments to statutory grant programs which substantively altered eligibility 
requirements. " I disagree. Before March 1988, agencies and institutions were 
liable under section 794 only if a specific program or activity received 
federal assistance. After the amendment's passage, such agencies and 
institutions became liable if they themselves received any federal funding. It 
is clear, therefore, that the 1988 amendment alters the substantive obligations 
and liabilities of agencies and institutions receiving federal funds. The 
amendment clearly alters eligibility requirements. Under Bennett, such changes 
cannot apply retroactively. The majority also concludes [**33] that 
retroactive application of the amendment will not work manifest injustice under 
Bradley because the amendment affects the rights of agencies rather than the 
rights of individuals. I fail to see how this injustice is any more just because 
it disadvantages a government agency rather than an individual. 

The majority finds that the Civil Rights Restoration Act works no substantive 
change, but is merely remedial in nature, and clarifies what Congress intended 
all along. I disagree for two reasons. First, while Congress may have intended 
section 794 to apply to any agency receiving federal funds, the Supreme Court 
held otherwise in Grove City College v. Bell, 465 U.S. 555, 104 S.Ct. 1211, 79 
L.Ed.2d 516 (1984), and agencies justifiably gauged their obligations under that 
decision. Second, even if the Restoration Act is simply remedial, this Court and 



the Supreme Court also have held that a statute, even one which is remedial in 
nature, may not be applied retroactively to affect antecedent rights. Vanella, 
619 F.2d at 395; Greene v. United States, 376 U.S. 149, 160, 84 S.Ct. 615, 621, 
11 L.Ed.2d 576 (1964). I cannot reconcile the retroactive application of the 
Restoration [**34] Act with these principles. 

Lussier's suit against Wainwright, Uhrig and Fortner is precluded for an 
additional reason. There is some contention between the parties, raised in the 
Department's motion to dismiss and addressed by the majority in footnote 10, 
regarding whether Lussier may sue the individual defendants under section 794. 
The Department argues that these individuals are shielded from liability by 
qualified immunity under Harlow v. Fitzgerald, 457 U.S. 800, 102 S.Ct. 2727, 73 
L.Ed.2d 396 (1982). Even assuming that individuals may be sued under section 794 
-- and this Circuit has not so held nl -- it appears that qualified immunity 
would protect these defendants. They are government officials -- directors and 
officers of the correctional institute -- performing the discretionary functions 
of hiring and firing. [*673] Id. at 818, 102 S.Ct. at 2738. At the time of 
Lussier's firing in 1983, they could not have reasonably been expected to know 
that section 794 applied to Lussier, because this Circuit did not define 
contagious disease as a handicap until 1985, when it decided Arline v. School 
Bd. of Nassau County, 772 F.2d 759 (1 lth Cir. 1985); that decision was not 
affirmed [**35] by the Supreme Court until 1987. School Bd. of Nassau County 
v. Arline, 480 U.S. 273, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987). As the majority 
suggests, therefore, the individual defendants must be allowed to raise the 
defense of qualified immunity regardless of the outcome of the retroactivity 
question. 

nl Because section 794 gives a right of action against programs or 
activities receiving federal funds, it is difficult to see how one could 

interpret the statute as providing a right of action against individuals. 
Individuals are not programs or activities. 

B. Section 1983 

The fact that Lussier has no cause of action under section 794 also should 
preclude his claim that the defendants violated 42 U.S.C. A. @ 1983 by 
discriminating against him under section 794. I agree with the majority, 
however, that the summary judgment on the equal protectionlrational basis claim 
must be reversed and that suit must be remanded to the district court for 
further factual development regarding this claim. The fact that the [**36] 
defendants did not violate section 794 does not foreclose the possibility that 
they may have had no rational basis for refusing to rehire Lussier after he 



recovered from the hepatitis. 

C. Retroactive Back Pay and Benefits 

My conclusion that the Restoration Act does not apply retroactively leads me 
to conclude that Lussier has no claim for retroactive back pay and benefits. 
Even if Lussier did have a section 794 claim, however, I am hard-pressed to see 
how section 2000d-7 provides him the means to recover back pay and benefits. 
First, it does not appear from my review of the record that this issue is 
properly before the Court. It was in the November 18, 1987 grant of summary 
judgment on Lussier's section 1983 claim against Wainwright that the district 
court denied Lussier retroactive relief. Lussier did not appeal from that 
judgment. He appealed from the October 18, 1988 summary judgment on his section 
794 claims, which did not address the back paylbenefits question, and from the 
March 28, 1989 denial of his motion to reconsider that summary judgment. Because 
Lussier did not appeal from the judgment which resolved these issues, it is not 
proper for this Court to consider them. [**37] 

Had the question properly been appealed, Lussier has not supplemented his 
pleadings to set forth "transactions or occurrences or events that have happened 
since the date of the pleading. . . . " Fed.R.Civ.P. 15(d). It is not the role 
of this Court to instruct Lussier in the art of proper pleading. Absent such a 
supplement, Lussier has no claim. 

For the above reasons, I conclude that this Court should affirm the district 
court on all issues except Lussier's equal protection claim. That issue should 
be remanded for further factual development. 
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OPINION: [* 10031 DECISION AND ORDER 

DAVID G. LARIMER, UNITED STATES DISTRICT JUDGE 

For over two hundred years our Country has prospered under the principle that 
all men and women should have an equal opportunity to enjoy "life, liberty and 
the pursuit of happiness. " 

There was a time when the disabled did not have the same opportunities and 
were relegated to a kind of second class status in employment, housing and 
transportation. That circumstance was caused more by the community's 
misinformation and thoughtlessness than by the individual's actual disabling 
condition. Much has been done to eliminate this situation but it would be 
simplistic to believe that problems do not remain. Public agencies must be 
especially vigilant to protect the disabled from all forms of discrimination -- 
intentional as well as benign discrimination caused by the public's perception 



of what is "best" for the disabled. 

This case revolves around claims that the Rochester Housing Authority 
("Authority") discriminates against disabled [**2] applicants for public 
housing. Three applicants who have physical and mental disabilities and whose 
applications for public housing were denied, commenced this action seeking 
declaratory and injunctive relief on behalf of themselves and a class of 
similarly situated applicants. 

Because I believe that the Authority uses eligibility criteria for public 
housing that tend to discriminate against those with handicaps and because I 
believe those requirements cause the Authority to consider handicapped 
applicants by a different standard than so-called able-bodied applicants, the 
eligibility standards are in clear violation of federal law and must be struck 
down. 

PROCEDURALBACKGROUND 

Plaintiffs have brought this action under the Fair Housing Act of 1968, 48 
U.S.C. @ 3601 et seq., the Rehabilitation Act of [*I0041 1973, 29 U.S.C. @ 
794, and the United States Housing Authority, 42 U.S.C. @ 1437 et seq. The three 
named plaintiffs claim that their applications for low-income public housing 
were denied by the Authority because of plaintiffs' handicaps in clear 
contravention of federal law, which makes it illegal to discriminate in housing 
based on the physical or mental disability of an applicant. [**3] 

One of the plaintiffs is a 31 year-old woman who has been diagnosed as 
schizophrenic and the other two are elderly women, each of whom suffers from 
various physical handicaps and one of whom has also been diagnosed as 
schizophrenic. In spite of their handicaps, plaintiffs contend that they meet 
all of the legitimate eligibility requirements and that the denial of their 
application was based on an impermissible evaluation of their disabilities. 

The matter was originally before me on plaintiffs' motion for a preliminary 
injunction and for class certification. At that initial appearance on the 
preliminary injunction motion, the parties agreed to consolidate the hearing on 
the motion for a preliminary injunction with trial on the merits as to some of 
the disputed issues. The Court gave the parties leave to supplement the record 
concerning any disputed factual issues and the matter has now been submitted to 
the Court for decision. 
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The complaint charges the Authority with several discriminatory practices in 
its application process. Plaintiffs claim that the Authority imposes an 
arbitrary and subjective "ability to live independently" standard in determining 
whether to approve an application [**4] for public housing by a disabled 
applicant. Plaintiffs claim that this standard violates several federal statutes 



and current federal regulations that were adopted concerning fair housing and 
the handicapped. The Authority's application process violates federal law 
because it authorizes and condones detailed inquiries into the nature and scope 
of the applicant's disabling condition and because it requires, in some cases, 
that the applicant release confidential medical information. Plaintiffs also 
claim that the Authority fails to give adequate and proper notice of actions 
taken on housing applications. 

FACTS 

The eligibility standards for public housing controlled by the Authority are 
set forth in the Rochester Housing Authority Rental and Occupancy Manual, @ 124 
at pp. 17-18. The Manual was promulgated in May, 1988. The "Standards for Tenant 
Selection Criteria" allow consideration of the following: 

a) an applicant's ability to live independently, or to live independently with 
minimal aid; 

b) an applicant's past performance in meeting financial obligations, especially 
rent, unless good cause can be shown for non-payment of rent; 

c) a record of disturbance of neighbors, [**5] destruction of property or of 
living or habits at prior residences which may adversely affect the health, 
safety and of other tenants (sic); 

d) a history of criminal activity involving crimes of physical violence to 
persons or property, or other criminal acts which would adversely affect the 
health, safety, and welfare of other tenants. 

Plaintiffs challenge only the standard relating to the "ability to live 
independently" and the Authority's inquiries and procedures utilized to make 
that determination. 

The "ability to live independently" is defined in the Manual as follows: 

Ability to live independently shall mean that an applicant is able to perform 
those basic functions of adult living for and by himlher self. These activities 
include: ability to understand and to sign contracts and legal agreements, 
ability to perform basic housekeeping and personal care; ability to perform 
necessary daily activities ability to understand and conform to applicable 
standards of safety. (sic) 

The facts relating to the procedures utilized by the Authority in reviewing 
and assessing applications are largely undisputed and are set forth in the 
record by affidavit and deposition testimony. The Authority [**6] [*I0051 
classifies all applicants for housing into two general categories. Into the 



first category fall families. Individual applicants, be they elderly or 
handicapped, are lumped into the second. 

All individual applicants undergo an in-home evaluation, performed by an 
employee of the Authority. Prospective tenants in this category also are asked 
to complete a questionnaire, which contains many of the questions challenged in 
this action as discriminatory and intrusive. Each individual applicant signs a 
form consenting to the release of otherwise confidential medical information, 
although that information is not obtained in all cases. 

The Authority employee who reviews the application then makes a subjective 
determination, based on herlhis observations of the applicant and the answers to 
the questionnaire, whether circumstances exist to justify further inquiry into 
the applicant's ability to live independently in public housing. If such an 
investigation is deemed necessary, the application is referred to a social 
worker, who is in some cases employed by the Monroe County Health Department. In 
some instances, the social worker conducts a nursing evaluation, during which a 
variety of specific [**7] questions concerning the applicant's disability, 
personal hygiene and ability to live independently are asked. 

Based on all this information, the Authority then makes a decision to accept 
or reject the application. In many instances concerning applications from 
handicapped individuals, the decision to deny housing is specifically based on 
the applicant's perceived inability to "live independently." There were no 
reported rejections of non-handicapped applicants for this reason. 

Plaintiffs allege that the Authority denied their applications for housing 
solely on the basis of their handicaps. 

In the case of plaintiff Cason, she received a letter dated February 6, 1990 
from defendants, which stated that her application was denied because of her 
need for a wheelchair, because she is able only to walk short distances with the 
aid of a walker, because she is incontinent and relies on adult diapers, and 
because she would require 10 hours of daily aide service. The letter, attached 
to the complaint as exhibit "F," makes repeated reference to the Authority's 
conclusion that Cason is unable to live on an independent basis. 

The evidence relating to the denial of plaintiff Doe's application consists 
[**8] of a short letter dated August 24, 1989 (attached to the complaint as 
exhibit "G") and the deposition testimony of Donna Smith, a housing specialist 
employed by the Authority who testified that the decision to deny Doe's 
application was chiefly hers. The letter recommends that Doe attempt to live 
independently of her parents for a period of 18 months, after which time the 
Authority would re-evaluate her "independent skills. " 



Smith testified at her deposition that she rejected Doe's application because 
she exhibited an inability to live independently and because Smith feared Doe 
would be uncooperative and might have trouble fulfilling the obligations of 
tenancy, chiefly that she might fail to pay the rent on time. Smith reached her 
decision on the basis of her own personal observations of Doe's behavior during 
a home visit, as well as information provided by Doe's therapist. Smith 
testified that during the visit, Doe repeatedly complained about small matters 
unrelated to the visit and appeared unable to understand questions or 
directions, and that subsequent to the interview, Doe made repeated telephone 
calls to Smith's office regarding a variety of complaints. At her deposition, 
Smith [**9] denied that these calls were related to the fact that the 
Authority had "lost" Doe's application for two years prior to this time although 
an activity sheet relating to Doe's file indicated that several of the telephone 
calls were "about [Doe's] application. " 

Smith also testified that Doe's counselor at Rochester Mental Health voiced 
similar reservations about Doe's ability to live independently, and had 
recommended to Doe, apparently without success, that she move into a group home. 
Although Doe did submit a landlord reference stating that she had paid her rent 
and had created no other [*I0061 problems, Smith discounted the reference 
because the "landlords" were Doe's parents. 

The only written communication to Doe concerning her rejection consists of 
the letter referred to above. Smith testified that in conversations with Doe, 
however, she told Doe that the main reason for the denial was her perceived 
inability to live independently. 

Attached to the complaint as exhibit "J" is a December 1988 letter to 
Plaintiff Roe from Donna Smith, informing her that her housing application was 
being denied because she required a higher level of care than the Authority 
could offer. Exhibit "K" is a [**lo] memo to Smith directing her to remove 
Roe's name from the waiting list for the Enriched Housing Program because of an 
"involved psych history. " 

Further evidence concerning the denial of plaintiff Roe's application can be 
gleaned from the deposition testimony of Kathleen Richards, a Social Services 
Assistant at the Authority. Richards apparently made the decision to deny Roe's 
application for a program known as Extended Shared Aid Program (ESAP) housing, 
to which Roe's application had been referred by the Tenant Selection Division of 
the Authority, after Roe was rejected for Enriched Housing. 

Richards testified that she based her decision in part on documentation in 
the nursing evaluation file, which indicated that Roe was in need of support 
services and had a history of resistance to such services. The applicant's 
assessment questionnaire revealed that Roe had been hospitalized, had felt 
"depressed" at times, and was bothered by noises. Finally, Richards referred to 



a conversation with the director of the Enriched Housing Program, who stated 
that his file on Roe contained evidence that Roe had suffered for some time from 
a variety of physical and mental afflictions, had questionable [**I 11 hygiene 
habits, and had a history of non-cooperation with service providers. 

Apparently no adverse information about plaintiff Roe was obtained from prior 
landlords. In fact, Donna Smith testified that Roe's prior landlord in New York 
City had experienced no difficulties with Roe's ability to comply with the terms 
of her lease. 

DISCUSSION 

A. Applicability of Statutes to the Authority. 

Although the parties do not dispute the issue, there appears to be no 
question that the Fair Housing Act and the Rehabilitation Act apply to the 
Authority. 

The Fair Housing Act, 42 U.S.C. at @ 3603, extends generally to dwellings 
provided in whole or in part with the aid of Federal monies. The Fair Housing 
Amendments Act of 1988 ("FHAA"), P.L. 100-430, for the first time extended the 
protections of the Fair Housing Act to the handicapped; prior to that time, it 
had prohibited discrimination only on the basis of race, color, religion, sex 
and national origin. 

On the other hand, the Rehabilitation Act, @ 794 of Title 29, U. S .C., from 
its enactment in 1973, has prohibited discrimination against handicapped persons 
"under any program or activity receiving Federal financial assistance." In 
1988, [**I21 Congress amended this section, along with other civil rights 
legislation, via the Civil Rights Restoration Act, P.L. 100-259. The amendments 
added to @ 794 a definition of "program or activity," which definition appears 
to include the Authority. See 29 U.S.C. @ 794(b). It is clear, however, from the 
legislative history, that the amendments were not intended to extend the 
application of the act to entities such as the Authority, but merely to clarify 
what had from the beginning been Congress' intent to make the Rehabilitation 
Act broad and far-reaching in its application. See S. Rep. No. 100-64, 100th 

Cong. 2d Sess. 4, 8, reprinted in 1988 U.S. Code Cong. & Admin. News 1, 6, 8-9. 
The court is aware of no authority holding that the Rehabilitation Act of 1973 
did not apply to the challenged practices before its amendment in 1988. 

The record contains no direct evidence that the Authority receives federal 
monies. Defendants' documentation, however, along with representations at 
argument [*I003 concerning the extent to which HUD exerts control over the 
Authority, convinces the Court that the Authority receives some financial 
assistance from HUD and, therefore, must comply with [**I31 all federal 
statutes that prohibit discrimination against the handicapped. 



B. Fair Housing Act. 

The court finds that the challenged practices violate the Fair Housing Act. 
The Fair Housing Amendments Act (FHAA), passed in 1988, extended the protections 
embodied in the Fair Housing Act to handicapped persons. Title 42 U.S.C. @ 
3604(f)(l) now makes it unlawful "to discriminate in the sale or rental, or to 
otherwise make unavailable or deny, a dwelling to any buyer or renter because of 
a handicap." Section 3602(h) defines "handicap" as including any "physical or 
mental impairment which substantially limits one or more . . . major life 
activities." The defendants do not dispute that the plaintiffs are handicapped 
as defined by the statute. 

Huntington Branch, NAACP v. The Town of Huntington, 844 F.2d 926, 934 (2d 
Cir. 1988), aff d on other grounds, 488 U.S. 15, 109 S. Ct. 276, 102 L. Ed. 2d 
180 (1988) established that plaintiffs suing under the Fair Housing Act can 
succeed either by showing discriminatory impact or discriminatory treatment. 
Proof of the latter requires a showing of intent to discriminate. Plaintiffs 
allege only that the Authority's practices have the effect of discriminating 
against handicapped [** 141 individuals. 

Defendants point out that, since 1987, of 276 handicapped applicants for 
housing, only 17 have had their applications denied on the basis of conclusions 
reached from the application of the challenged "ability to live independently" 
criteria. They argue that this statistic proves that there is no discriminatory 
effect. 

The Authority, however, improperly measures effect. A plaintiff makes out a 
prima facie case of disparate impact by showing that a given practice has a 
greater impact on handicapped applicants than on non-handicapped ones. See 
Metropolitan Housing Development Corp. v. Village of Arlington Heights, 558 F.2d 
1283, 1288 (7th Cir. 1977), cert. denied, 434 U.S. 1025, 98 S. Ct. 752, 54 L. 
Ed. 2d 772 (1978); Baxter v. City of Belleville, 720 F. Supp. 720, 732 (N.D.111. 
1989). Thus, discriminatory effect is shown by proof that all persons negatively 
affected by an allegedly unlawful practice are handicapped. See Familystyle of 
St. Paul v. City of St. Paul, 728 F. Supp. 1396, 1403 (D.Minn. 1990). In this 
case, defendants deny housing only to handicapped applicants on the basis of an 
inability to live independently; no non-handicapped persons apparently were 
denied housing on the basis [**I51 of their inability to live independently. 
I therefore find that plaintiffs have sufficiently shown discriminatory effect. 

Having determined the existence of adverse impact, the question remains 
whether defendant somehow may avoid liability under the Act. As phrased in Town 
of Huntington, 844 F.2d at 936, "the defendant must prove that its actions 
furthered, in theory and in practice, a legitimate, bona fide governmental 
interest and that no alternative would serve that interest with less 



discriminatory effect. " 

I find defendants' justifications for their actions to be without merit. 
Defendants contend that inquiring into a handicapped person's ability to live 
independently furthers the goal of ensuring that tenants will respect the 
property and rights of other residents. As discussed infra, the need to protect 
other tenants from physical dangers posed by destructive tenants surely is an 
important governmental interest. Nevertheless, I am not convinced that delving 
into an applicant's confidential medical history, or requiring that the 
applicant demonstrate an ability to live independently, are the least 
discriminatory methods of advancing that interest. 

In enacting FHAA, Congress [**I61 specifically considered the plight of 
housing applicants with mental illnesses. "In the case of a person with a mental 
illness . . . there must be objective evidence from the person's prior behavior 
that the person has committed overt acts which caused harm or which directly 
threatened harm." H.R. Rep. No. [*I0081 711, 100th Cong. 2d Sess. 5, 
reprinted in 1988 U.S. Code Cong. & Admin. News 2173, 2190 ("House Report"). The 
landlord's determination must not rest on "unsubstantiated inferences." See id. 
at 2191. In my view, there is no objective evidence concerning threatened harm 
that justified rejecting Cason, Roe and Doe. 

The court is sympathetic to the Authority's desire not to rent public housing 
to persons with objectively dangerous tendencies. Nevertheless, defendants have 
produced no evidence that the challenged practices allow the Authority to screen 
out potentially dangerous tenants, nor have they shown the court that less 
intrusive means of investigating applicants, such as requests for landlord 
references, would be ineffective in achieving the desired ends. 

Presumably, in renting to a non-handicapped person, the Authority takes a 
similar, and perhaps in some cases a greater, [**I71 risk that some harm 
will come to the property or to other tenants. Yet such applicants' ability to 
live independently is never questioned, and they are not required to disclose 
their medical history. It would thus seem that the authority is content to rely 
upon information of a less intrusive and personal nature to assess the threat 
posed by these non-handicapped tenants. Without any objective evidence to 
indicate otherwise, it appears that the difference in treatment of the 
handicapped stems from unsubstantiated prejudices and fears regarding those with 
mental and physical disabilities. This is precisely the sort of situation that 
the fair housing laws were designed to prohibit. 

Another factor relevant to a Fair Housing Act challenge is whether there 
exists evidence of discriminatory intent. Plaintiffs here, to the extent they 
base their position on a showing of adverse impact, offer no evidence of intent. 
This, however, is not fatal to their case. At least one court has recognized 
that the intent component is the least important under the test articulated in 



Arlington Heights and followed by this circuit in Town of Huntington. See 
Baxter, 720 F. Supp. at 732. Surely, evidence [**I81 of discriminatory intent 
would aid plaintiffs' position, but the absence of such proof weighs only 
slightly against granting relief. 

The court in Town of Huntington followed Arlington Heights and ruled that the 
"balance should be struck more readily in favor of the plaintiff when it is 
seeking only to enjoin a municipal defendant from interfering with its own plans 
rather than attempting to compel the defendant itself to build housing." 844 
F.2d at 940. Although the Second Circuit dealt with a challenge to a 
discriminatory zoning ordinance, its reasoning applies here as well. Plaintiffs 
seek not to compel the Authority to develop housing, but merely to change the 
procedure by which it selects tenants for its existing facilities. 

C. Regulatory Violations. 

The Authority's practice of making inquiry into an applicant's ability to 
live independently is clearly at odds with the regulations promulgated by the 
United States Department of Housing and Urban Development ("HUD"). Part 24 of 
the Code of Federal Regulations (C .F .R.), at @ 100.202(c), explicitly defines 
the permissible scope of inquiry allowed of a handicapped applicant for housing: 

(c) It shall be unlawful to make an [**I91 inquiry to determine whether an 
applicant for a dwelling . . . has a handicap or to make inquiry as to the 
nature or severity of a handicap of such a person. However, this paragraph does 
not prohibit the following inquiries, provided these inquiries are made of all 
applicants, whether or not they have handicaps: 

(1) Inquiry into an applicant's ability to meet the requirements of ownership or 
tenancy. 

The remaining exceptions, which allow inquiries relating to specific types of 
housing, as well as those aimed at determining whether an applicant is a 
substance abuser or engages in other illegalities, are not at issue here. 

The "requirements of tenancy" referred to above may be found at 24 C.F.R. @ 
966.4. This section details various lease requirements related to public 
housing, and [*1009] at subsection (0 lists 12 separate obligations that 
the lease may impose on tenants. Each concerns requirements that tenants not 
conduct themselves or treat the property in a manner that will interfere with 
other tenants' health, safety or enjoyment of the property. Tenants must, inter 
alia, avoid physical damage to the premises, keep them in a sanitary condition 
and comply with all applicable housing [**20] codes. Nowhere is there found a 
requirement that a resident be able to live "independently," rather than with 
the aid of others. nl 



nl The Authority complains that it lacks the staff and resources to provide 
support services to tenants. Plaintiffs, however, stress that they require 
nothing of the sort from the Authority; rather, many handicapped applicants 
receive support from Medicaid or other assistance programs. A tenant who is able 
to meet the objective requirements of tenancy should not be denied housing 
simply because she receives medical assistance or other aid. 

Defendants do not deny that their conduct contravenes the current HUD 
regulations. Their position appears to be that because they annually send an 
outline of their procedures to HUD and that HUD has given at least tacit 
approval to those procedures that they are in compliance with HUD requirements. 

It is clear, however, that the last "approval" of the Authority's policies 
was over two years ago, in 1988, and was apparently based on the 1987 HUD 
handbook. [**21] The applicable federal regulations that now control were 
promulgated after these dates. In any event, the prior approval by HUD cannot 
excuse the Authority from complying with all requirements of federal statutes 
and regulations concerning discrimination in housing. Clearly, the federal 
regulations cited above now control and the Authority must follow them. 

C.F.R. Part 24, @ 100.202(d), tracking the language of 42 U.S.C. @ 
3604(f)(9), does permit the Authority to refuse to rent a dwelling to one whose 
tenancy will pose a direct threat to the health and safety of others, or will 
result in physical damage to the property. There is no evidence in the record, 
however, to indicate that an inability to live independently creates the type of 
threat contemplated by the statute. Cf. City of Cleburne v. Cleburne Living 
Center, 473 U.S. 432, 450, 87 L. Ed. 2d 313, 105 S. Ct. 3249 (1985) (concerns 
that allowing establishment of group home for retarded citizens would physically 
endanger community were unfounded -- similar concerns attached to locating 
apartment and fraternity houses in same location); see also Association of 
Relatives and Friends of AIDS Patients v. Regulations and Permits 
Administration, 740 F. Supp. 95 [**22] (D.P.R. 1990) (No evidence that 
tenancy of 10 terminal AIDS patients carries significant threat to safety of 
community). 

"Generalized perceptions about disabilities and unfounded speculations about 
threats to safety are specifically rejected as grounds to justify exclusion 
[from housing]. " House Report, at 2 179. 



D. Class Certification Motion. 

Plaintiffs seek to certify this as a class action, with the class composed of 
all individuals with handicaps, as defined by the Fair Housing Act and @ 504 of 
the Rehabilitation Act, who have in the past three years applied for, are 
presently applying for or will in the future apply for, low income public 
housing administered by defendant Rochester Housing Authority. 

Plaintiffs bear the burden of proving that this action meets the threshold 
requirements of Federal Rule of Civil Procedure 23 (a), which provides, in full: 

One or more members of a class may sue or be sued as representative parties on 
behalf of all only if (1) the class is so numerous that joinder of all members 
is impracticable, (2) there are questions of law or fact common to the class, 
(3) the claims or defenses of the representative parties are typical of the 
claims or defenses [**23] of the class, and (4) the representative parties 
will fairly and adequately protect the interests of the class. 

See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 163, 40 L. Ed. 2d 732, 94 S. 
Ct. 2140 (1974). 

[*1010] Plaintiffs also maintain that the class meets the requirements of 
Rule 23(b)(2). A class meets the requirements of this section if "the party 
opposing the class has acted or refused to act on grounds generally applicable 
to the class, thereby making appropriate final injunctive relief or 
corresponding declaratory relief with respect to the class as a whole." 

Defendants oppose certification on the grounds that (1) the class is not so 
numerous to make joinder impracticable; (2) plaintiffs are unable to finance the 
action (inadequate representation); (3) the named plaintiffs' lack standing; and 
(4) there are no common questions of fact. 

These arguments against class certification lack merit. The complaint alleges 
a panoply of discriminatory acts relating to discrimination against the 
handicapped in addition to the denial of housing, therefore, all handicapped 
applicants in the relevant time period, of which there were approximately 276, 
and not just those who were denied housing, of which there were at least 
[**24] 17, are included in the class. Clearly, 276 plaintiffs cannot be 
practicably joined in the action. 

Furthermore, I find defendant's challenge to the Monroe County Legal 
Assistance Corporation's ("MCLAC") ability to represent the class to be without 
basis. Plaintiffs' attorneys are well-regarded and experienced in this type of 
litigation. They routinely pursue class actions; in fact, MCLAC is presently 
engaged as counsel in class action litigation involving the Medicaid Act before 
this court. The named plaintiffs plainly will adequately represent the interests 



of the class. 

Defendants claim that the plaintiffs have no "standing" because their claims 
predate the effective date of the Rehabilitation Act of 1988. Changes made to 
the Rehabilitation Act in 1988 are irrelevant to the issues in this case; the 
Act, passed in 1973, has always prohibited discrimination against handicapped 
individuals. Moreover, concerning the Fair Housing Act, some of the allegedly 
discriminatory actions were taken against each of the named plaintiffs after the 
effective dates of the 1988 amendments to the Fair Housing Act. Defendants also 
argue that even if there are common questions of law or fact among persons 
[**25] included in the class, individual questions predominate. Defendant, 
however, misconstrues the rule; predominance of common questions is only a 
requirement of subsection (b)(3), not (b)(2), under which plaintiffs seek 
certification. On the record before me, I find that common questions are 
present, and furthermore, that the claims of the named plaintiffs are typical of 
those of the members of the class. 

Turning to the requirements of Rule 23(b)(2), it is beyond dispute that the 
actions allegedly taken by the Authority, including but not limited to 
living-independently standard and the requirement that all handicapped 
applicants sign medical releases, affect all members of the class. See Calkins 
v. Blum, 51 1 F. Supp. 1073 (N.D.N.Y. 1981) (challenge to method of determining 
medicaid eligibility), aff'd on other grounds, 675 F.2d 44 (2d Cir. 1982). 

Moreover, I find that there exist so-called "additional reasons" for class 
certification under Rule 23(b)(2), as is required by courts in this circuit. See 
Calkins, 511 F. Supp. at 1089 (citing Davis v. Smith, 607 F.2d 535 (2d Cir. 
1979)). The "additional reasons" requirement stems from the notion that 
injunctive relief often [**26] by its nature inures to the benefit of 
similarly situated persons, without the need for formal class certification. As 
was noted in Calkins, however, courts generally do not merely assume that 
defendants will comply with the terms of the injunction on a class-wide basis, 
but instead will find "additional reasons" for certifying a class whenever 
defendants fail to make positive assurances regarding future compliance as to 
other class members. See Calkins, 511 F. Supp. at 1089; see also Rios v. 
Marshall, 100 F.R.D. 395, 412 (S.D.N.Y. 1983) (where government defendants fail 
to represent intent to abide, as to all class members, by decision favoring 
named plaintiff, class certification guarantees enforceability of judgment). 

For the reasons stated above, plaintiffs' motion for class certification is 
granted. 

[* 101 11 CONCLUSION PAGE 

Plaintiffs' motion for declaratory and injunctive relief is granted. The 
current procedures utilized by the Rochester Housing Authority to select tenants 



clearly violates federal law because the procedure has the effect of 
discriminating against handicapped applicants. 

Specifically, that portion of the Authority's manual entitled "Standards for 
Tenant Selection [**273 Criteria" that requires an applicant to demonstrate 
an ability "to live independently" violates federal statutes and is contrary to 
federal regulations concerning discrimination in housing and must not be 

utilized in the tenant selection process. The Rochester Housing Authority is 
hereby enjoined from using this criteria in considering applications for 
housing. Furthermore, the Rochester Housing Authority is ordered to vacate the 
rejection of the applications of the three representative plaintiffs and those 
other members of the class that were denied housing on the basis of their 
inability to live independently and to immediately reconsider those applications 
under proper standards; and it is further 

ORDERED that the Authority is to promulgate within sixty (60) days and obtain 
HUD approval for new standards for determining tenant eligibility that comply 
with all federal statutes and regulations that prohibit discrimination against 
the handicapped in housing. 

IT IS SO ORDERED. 
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OPINION: [*I5231 ORDER ON MOTIONS 

ELIZABETH A. KOVACHEVICH, UNITED STATES DISTRICT JUDGE. 

The cause is before the Court on the following motions, responses, and 
pleadings: 

1. Defendant, city of St. Petersburg,'~ motion to dismiss pendant state claims 
and memorandum of law, filed September 8, 1989. (Docket No. 50). 

2. Defendant, City of St. Petersburg, 's motion for partial summary judgment on 
all federal claims, appendix thereto, and memorandum of law, filed September 8, 
1989. (Docket Nos. 51 and 52). 

3. Defendant, City of St. Petersburg,'~ motion for oral argument, filed 
September 8, 1989. 



4. Plaintiffs' memorandum in opposition to motion for partial summary judgment, 
filed September 20, 1989. (Docket No. 53). 

5. Plaintiffs' memorandum in opposition to motion to dismiss pendant state 
claims, filed September 20, 1989. (Docket No. 54). 

6. Plaintiffs' appendix [**2] to response to motion for partial summary 
judgment, filed September 20, 1989. (Docket No. 55). 

7. Court-ordered joint memorandum of law on motion for partial summary judgment, 
filed October 20, 1989. (Docket No. 58). 

8. Joinder of Defendant, Hellmuth, Obata & Kassabaum, Inc., in motion for 
partial summary judgment and memorandum in support thereof, filed November 8, 
1989. (Docket Nos. 59 and 60). 

9. Defendant, Hellmuth, Obata & Kassabaum,'~ motion for summary judgment on all 
issues and memorandum of law, filed January 16, 1990. (Docket Nos. 72 and 73). 

10. Affidavit of Paul L. Watson is support of motion for summary judgment, filed 
January 16, 1990. (Docket No. 74). 

11. Notice of filing of document in support of motion for summary judgment, 
filed January 24, 1990. (Docket No. 76). 

12. Plaintiffs' motion to strike Defendant Hellmuth, Obata & Kassabaum, Inc.'s 
motion for summary judgment, or, alternatively, motion for extension time to 
respond to motion for summary judgment, filed January 29, 1990. (Docket No. 29) 

This circuit clearly holds that summary judgment should only be entered when 
the moving party has sustained its burden of showing the absence of a genuine 
issue [**3] as to any material fact when all the evidence is viewed in the 
light most favorable to the nonmoving party. Sweat v. The Miller Brewing Co., 
708 F.2d 655 (11th Cir. 1983). All doubt as to the existence of a genuine issue 
of material fact must be resolved against the moving party. Hayden v. First 
National Bank of Mt. Pleasant, 595 F.2d 994, 996-7 (5th Cir. 1979), quoting 
Gross v. Southern Railroad Co., 414 F.2d 292 (5th Cir. 1969). Factual disputes 
preclude summary judgment. 

The Supreme Court of the United States held, in Celotex Corp. v. Catrett, 477 
U.S. 317, 91 L. Ed. 2d 265, 106 S. Ct. 2548, (1986), 

In our view the plain language of Rule 56(c) mandates the entry of summary 
judgment, after adequate time for discovery and upon motion, against a party who 
fails to establish the existence of an element essential to that party's case, 
and on which that party will bear the burden of proof at trial. Id. 477 U.S. at 



322, 91 L. Ed. 2d at 273. 

The Court also said, "Rule 56(e) therefore requires that nonmoving party to 
go beyond the pleadings and by her own affidavits, or by the 'depositions, 
answers to interrogatories, and admissions on file,' designate 'specific facts 
showing there is a genuine issue [**4] for trial."' Celotex Corp., 477 U.S. 
at 324, 91 L. Ed. 2d at p. 274. 

Complaint was filed in this cause of action June 30, 1988. Plaintiffs named 
in the [*I5241 complaint are George Locascio; Disabled American 
Veterans-Department of Florida, Inc.; Florida Gulf Coast Paralyzed Veterans 
Association, Inc.; National Spinal Cord Injury Association-Tampa Bay Area 
Chapter; Organization for the Promotion of Access and Travel for the 
Handicapped, 1nc.-Tampa Bay Area Chapter; Ingrid L. Kohler; Joseph Churuti; 
Phillip G. Faas; J.R. Sanchez, Jr.; Dr. David H. Baras; Angus Farnum; William 
Culhane, as parent and next friend of Christopher Culhane; Central Florida 
Paralyzed Veterans Associations, Inc.; Paralyzed Veterans Association of 
Florida, Inc.; and Kevin Butler. (hereinafter collectively Plaintiffs). The 
named defendants were City of St. Petersburg (City); Robert Ulrich (Ulrich or 
Mayor), as Mayor; and Hellmuth, Obata & Kassabaum, Inc. (HOK) 

Upon order of the Court, Plaintiffs filed an amended complaint on October 31, 
1988, the named plaintiffs and defendants remained the same. However, on January 
30, 1989, by stipulation, Defendant Robert Ulrich, as mayor, was dismissed, with 
prejudice, from the action. Subsequently, by stipulation [**5] Defendant 
Hellmuth, Obata & Kassabaum, Inc. was dismissed on February 28, 1990. 

The amended complaint alleged that the Suncoast Dome, then under 
construction, failed to meet various state and federal requirements as to 
handicapped facilities. The amended complaint contained the following counts: 1) 
action under Federal law for declaratory and injunctive relief, including 
violation of 42 U.S.C. @ 1983; 2) violation of equal protection and due process 
clause of the Fourteenth amendment; and 3) state claims, violation of Sections 
255.21 and 553.48, Florida Statutes, and the Florida Constitution. 

On September 8, 1989, Defendant City filed a motion for partial summary 
judgment on the federal claims (Counts I and 11) and asserted that there is no 
genuine issue of material fact concerning the fact that the City did not use 
federal financial assistance in the construction of the Florida Suncoast Dome 
(the Stadium); that there is no federal obligation regarding the handicapped; 
and that Defendant City is entitled to summary judgment as matter of law. 
Defendant, also on that date, moved to dismiss the pendant state claims if the 
motion for judgment on the federal claims were to be granted. [**6] The 
motion was joined by Defendant HOK on November 8, 1989. 



On January 16, 1990, Defendant HOK filed a motion for summary judgment on all 
issues as to it. Even though HOK has been dismissed as a Defendant, the Court 
will address the issue in order to clarify the record. 

Plaintiffs' have moved to strike the HOK motion for summary judgment. This 
Court ordered, on January 1 1, 1989, that all dispositive motions be filed on or 
before September 8, 1989. On December 1, 1989, on order was issued giving the 
parties sixty (60) days prior to trial, scheduled for March 1990, in which to 
file motions for summary judgment. It is the Court's position that the January 
1 1, 1989, order takes precedence over the form order issued December 1, 1989. 
However, under either order, the Court finds the motion for summary judgment was 
untimely filed and should be stricken from the Court's consideration. 

FINDINGS OF FACT 

Upon instruction of the Court, the parties prepared and filed a joint 
memorandum of law delineating disputed and undisputed issues of fact and law on 
October 20, 1989. The following "facts" are undisputed between the parties, the 
parties do disagree on the application of the relevant law: 
r**71 
A. Federal Funding 

1. The City is the recipient of federal funds including Community Development 
Block Grant (Block Grant) funds. The Block Grant funds are administered through 
the Department of Housing and Urban Development (HUD) pursuant to Title I of the 
Housing and Community Development Act of 1974, 42 U.S.C. @ 5301, et seq. 

2. The Block Grant fund application documents indicate that a portion of the 
Block Grants funds were used for the acquisition of land, relocation of 
occupants, [*I5251 and demolition in the Gas Plant Redevelopment Project 
(the Project or Area). 

3. In 1982 and 1983, the City also applied for Section 108 Loan Guarantee (@ 
108) funds to complete the acquisition, relocation, and demolition in the Gas 
Plant Area within two years. 

4. The relevant language from the Block Grant and @ 108 documents is as 
follows: 

(a)@) From the 1979-80 Block Grant application, the Project Summary section, 
covering the Project, reads: 

The Gas Plant area has long been recognized as one of the worst areas of housing 
in St. Petersburg. Based on surveys showing that over 80% of the structures in 
the area were deteriorated or dilapidated, the City Council declared Gas Plant 
an area of slum [**8] and blight suitable for redevelopment in September of 



1978 and mandated the preparation of a redevelopment plan. 

A draft of the plan has now been completed and was adopted in September, 1979. 
The plan seeks to rid the area of slum and blight as well as to "expand the 
employment and economic base of the City" (City Council Goal No. 4) and 
"encourage and reinforce downtown development" (City Council Goal No. 7) in 
conformance with the City's adopted Comprehensive Land Use Plan-Intown Sector. 

Towards accomplishing these objectives, the plan proposes the acquisition of 182 
properties, the relocation of 25 businesses and 45 owner-occupant and 281 tenant 
households, the demolition of 262 structures, and extensive sight improvements, 
including street and sidewalk improvements, landscaping, the construction of 
detention basins and some municipal parking, and rerouting of utilities to 
provide redevelopment parcels unencumbered by utility and access easements. 

These activities, estimated to cost $ 9.5 million are proposed to be carried out 
utilizing the City's Community Development Block Grant as a primary funding 
source over the next nine years in four phases. Disposition parcels [**9] 
will be made available for sale to developers at the completion of each phase. 

Activity during this CDBG program will include acquisition, relocation, 
demolition and disposition in portions of all phases of the project. 

(a)(II) The assurances section of the Block Grant application states: 

The applicant hereby assures and certifies that: 

(k) It will require every building or facility (other than a privately owned 
residential structure) designed, constructed or altered with funds provided 
under 24 CFR 570 to comply with the "American Standard Specifications for Making 
Buildings and Facilities Accessible to, and Usable by the Physically 
Handicapped," Number A-1 17.1-R 1971, subject to the exceptions contained in 41 
CFR 101-19.604. The applicant will be responsible for conducting inspections to 
insure compliance with these specifications by the contractor. nl 

nl In the joint-memorandum, the parties, note in footnote 1, that they 
disagree as to whether or not the stadium is constructed in accordance with 
these standards. However, later in the same memorandum, the parties stipulate 
that they agree that the Stadium does not completely comply with the UFAS 
requirements. It is unclear to the Court as to whether or not there is an issue 
of fact as to compliance; therefore, the Court cannot determine this issue at 
this time and it remains for the trial finder of fact. 



(b) From the 1980-81 Block Grant application, the Project Summary section of 
the application for the Project uses virtually the same language as that found 
in the 1979 application. 

(c) From the 1981-82 Block Grant application, the language is virtually 
identical to the previous two grant applications. 

(d) From the 1982-83 Block [**lo] Grant application, the Final Statement 
of Community Development Objectives and Projected Use of Funds section lists as 
three of seven objectives: 

[*I5261 Develop recreational areas to their fullest potential (through 
rehabilitation of existing facilities, installation of new equipment, provision 
of recreational opportunities or implementation of related programs), according 
to the identified needs. 

Provide additional land for economic development activities within the City, 
through the acquisition of blighted and underutilized areas and the relocation 
of any occupants. A Section 108 Loan Guarantee is being sought to assist with 
these activities. 

Support economic development activities which expand and strengthen down town St . 
Petersburg as a regional commercial center. 

(e) From the 1982 @ 108 loan guarantee, the cover letter dated August 12, 
1982, states, in pertinent part: 

The City intends to use the [Section 108 Loan Guarantee] funds for acquisition, 
relocation and demolition activities in the Gas Plant Redevelopment project, 
which was initially approved for CDBG funding in April, 1978. . . . Provision 
of funds under the Loan Guarantee program will allow City to accelerate land 
acquisition [**I 11 in the blighted area. . . . 

The Certifications section of the @ 108 application states, in relevant part: 

[The] grantee gives assurances and certifies with respect to the grant that: 

(g) The grant will be conducted and administered in compliance with: 

(7) Section 504 of the Rehabilitation Act of 1973 (PUB.L. 93-112), as 
amended, and implementing regulations and published for effect. . . . 



(f) From the 1983 @ 108 loan guarantee application, the cover letter dated 
January 20, 1983, states: 

[The Section 108 Loan Guarantee funds are to] provide further funding for the 
previously approved Section 108 activity, which is the acquisition, relocation 
and demolition in the Gas [**I21 Plant Redevelopment area. 

The Certification section of the application reads the same as in the 1982 
application. 

(g) From the 1983-84 @ 108 loan guarantee application, the final statement of 
objectives and use states as three of twelve objectives and uses: 

Provide additional land for economic development activities which will benefit 
low- and moderate-income persons. 

Support economic development activities in order to provide more livable 
communities. 

Acquire property, relocate occupants and demolish structures under the Gas Plant 
Redevelopment Plan. 

The Certifications section of the application reads the same as the 1982 and 
1983 applications. 

(h) From the 1984-85 Block Grant application, the Projected Use section, 
under the heading Gas Plant Redevelopment states: 

In prior years, the City of St. Petersburg has received two Section 108 Loan 
Guarantees from HUD to accelerate acquisition and relocation in the Gas Plant. 
This budget item provides for partial repayment of those loans. 

The Final Statement of Community Development Objectives section of the 
application lists as four of its objectives: 

Support the creation of employment opportunities for low- and moderate-income 
[** 131 persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants, and demolition. 



The Certifications section of the application states: 

The grantee certifies that: 

It will comply with the other provisions of the Act and with other applicable 
laws. 

The section of this application titled " 1982-82 Program", which discusses the 
use of Block Grant funds the previous year, identifies the projected use 
relating to providing additional land through the acquisition [*I5271 of 
blighted areas and relocation of occupants as the only objective pertaining to a 
major redevelopment effort of the Gas Plant area. The projected use relating to 
developing recreational areas to their fullest potential, relates to expanding 
recreational facilities for low- income and moderate-income persons by expanding 
Campbell Park and Clearview Park. The projected use relating to economic 
development activities to expand and strengthen downtown St. Petersburg 
[**I41 as a regional commercial center relates to the Detroit Block 
revitalization project. 

(i) From the 1985-86 Block Grant application, the Final Statement of 
Community Development Objectives lists as four of twelve objectives the 
following: 

Support the creation of employment opportunities for low- and moderate-income 
persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants, and demolition. 

Under the Projected Use section of the application the Gas Plant 
Redevelopment headings contains the same language as the 

1984-85 grant application The certifications section contains the same 
language as the 1983-84 application. 

The Relationship of Projects to Objectives chart accompanying this 
application, showing the 1984-85 objectives, states the Gas Plant Project is 
related to the objectives: 



Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment [**I51 center. 

Eliminate blighted conditions by acquisition of substandard structures, 
relocation of occupants and demolition. 

(j) From the 1986-87 Block Grant application, the Final Statement of 
Community Development Objectives lists as four of thirteen objectives: 

Support economic development activities and infrastructure improvements in low- 
and moderate-income areas of the City. 

Support the creation of employment opportunities of low- and moderate-income 
persons. 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants and demolition. 

The Projected Use section contains the same language as the 1984-85 
application and the Certifications section is the same as for the 1983-84 
application. 

The Assessment of Fiscal Year 1985-86 Program section lists as four of twelve 
objectives adopted by the City Counsel for Fiscal Year 1985-86: 

Support the creation of employment opportunities for low- and moderate-income 
persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 
[**I61 
Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants, and demolition. 

(k) From the 1987-88 Block Grant application, the Amended Final Statement of 
Community Development Objectives identifies as four of its thirteen goals to: 

Support the creation of employment opportunities for low- and moderate-income 
persons. 



Support economic development activities in low- and moderate-income areas of the 
City. 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

[*I5281 Eliminate blighting conditions by acquisition of substandard 
structures, relocation of occupants, and demolition. 

The Projected Use section of the application contains essentially the same 
language as the 1984-85 application and the Certifications section is the same 
as that of the 1983-84 application. 

The Assessment of Fiscal Year 1986-87 Program section, lists as four of 
twelve objectives adopted by the City Counsel for Fiscal Year 1985-86: 

Support the creation [**I71 of employment opportunities for low- and 
moderate-income persons. 

Support economic development activities in low- and moderate-income areas of the 
City. 

Support economic development activities which expand and strengthen downtown St. 
Petersburg as a regional commercial and employment center. 

Eliminate blighting conditions by acquisition of substandard structures, 
relocation of occupants, and demolition. 

(1) From the 1988-89 Block Grant application, the Final Statement of 
Community Development Objectives section lists as three of twelve objectives to: 

Support economic development activities and infrastructure improvements in low- 
and moderate-income of the City. 

Support the creation of employment opportunities for low- and moderate-income 
persons through the use of Entitlement Section 108 funds. 

Eliminate blighting conditions of substandard structures, relocation of 
occupants and demolition. 

The Projected Use of Funds section lists as projects approved for funding 
during the fiscal year, under the heading of "Section 108 Loan Repayment": 

In prior years the City of St. Petersburg has received two Section 108 Loan 
Guarantees from HUD to accelerate acquisition and relocation [**I81 in the 
Gas Plant Redevelopment area. 



Under the heading of "Gas Plant Redevelopment," the application states: 

The Gas Plant redevelopment project is located between First and Fifth Avenues 
South and Ninth and Sixteenth Streets and is a total clearance of the area. 
These funds will pay legal and appraisal fees for acquisition of the parcel at 
1036 Third Avenue South and demolition of the properties at 204 16th Street 
South and 1334 First Avenue South (census tract 216.95). This project addresses 
the national objective of elimination of slums and blight. 

The Certifications section of this application uses the same language as the 
1983-84 application. 

B. Federal Statutes and Regulations 

1. The Block Grants are administered through the office of HUD pursuant to 
Title I of the Housing and Community Development Act of 1974 (the HCD Act). As 
originally passed by Congress, the Act did not prohibit discrimination on the 
basis of handicap; however, it was amended effective October 1, 1981, to add 
such language. Omnibus Budget Reconciliation Act of 1981, Pub.L. 97-35, 95 STAT. 
392 (1981). 

The Act now requires grant recipients to comply with Section 504, 29 U.S.C. @ 
794, the Rehabilitation [**I91 Act of 1973, as provided in 42 U.S.C. @ 
5309(a). Section 504 prohibits discrimination against the handicapped in any 
program or activity receiving federal financial assistance and requires 

compliance with the Uniform Federal Accessibility Standards (UFAS) after August 
1984. 

2. The Architectural Barriers Act (the Barriers Act), 42 U.S.C. @ 415 1, et 
seq., was passed in 1968 and subsequently amended. It requires that any facility 
constructed, leased or altered by the federal government or with the use of 
federal government funds be accessible to the physically handicapped. The 
Barriers Act provides standards for the design, construction and alteration of 
public buildings which are financed by federal funds, "if such building or 
facility is subject to standards for design, construction, or alteration issued 
under authority of the law authorizing such grant or a loan." 42 U.S.C. @ 
4151(3). 

[*I5291 The legislative history of the Barriers Act indicates that it 
applies to grants or loans "for the purpose of financing . . . construction." 
The Senate Report states that the act was necessary to insure all public 
buildings constructed in the 'future with loans or grants from the federal 
government [**20] are designed and constructed in such a way that they will 
be accessible to and usable by the physically handicapped. S.Rep. No. 538, 90th 
Cong., 2d Sess. (I), Reprinted in 1968 U.S.CODE CONG.ADMIN.NEWS 3214, 3215. 



The agency comments solicited by the Senate committee on Public Works also 
reflect the understanding that the Barriers Act applies to federal "grants or 
loans . . . for the purpose of financing the construction of public buildings." 
Id., at 3219, 3221. Congressional comments reflect that Senator Bartlett stated 
the Barriers Act "insures that all non-residential buildings constructed with 
federal funds would have to be accessible to the physically handicapped." 113 
C0NG.REC. S24133 (1967). 

The House of Representatives, when considering the Senate Bill noted that "in 
making the legislative history we should make it clear that whenever tax dollars 
are used for constructing public buildings it [the Barriers Act] should apply." 
Id., at H23722 (statement of Representative Gray). 

3. The Bamers Act provides for the Administrator of General Services to 
promulgate standards "for the design, construction, and alteration of buildings 
. . . to insure whenever possible [**21] that physically handicapped persons 
will have ready access to, and use of, such buildings." The regulations 
promulgated in response to this directive are the Uniform Federal Accessibility 
Standards found at 4 1 C.F.R. 101, et seq., which were adopted on August 2, 1984, 
by the General Services Administration and HUD. Construction which is subject to 
the Barriers Act and/or which is a " program or activity" subject to @ 504 must 
conform with UFAS . 

4. The pertinent regulations, Part 41 of 28 C.F.R., define a recipient of 
federal financial assistance as "any state or its political subdivision, . . . 
any public or private agency, institution, organization, or other entity, or any 
person to which federal financial assistance is extended directly or through 
another recipient, including any successor, assignee, or transferee or a 
recipient, but excluding the ultimate beneficiary of the assistance. " 41.3(d). 

The regulations define "federal financial assistance" as "any grant, loan, 
contract . . ., or any other arrangement by which the agency provides or 
otherwise makes available assistance in the form of: (1) funds; (2) services of 
federal personnel; or 

(3) real and personal property or any [**22] interest in or use of such 
property. . . ." The regulations prohibit discrimination against handicapped 
persons, and prohibit a recipient of federal financial assistance from affording 
"a qualified handicapped person an opportunity to participate in or benefit from 
the aid, benefit or service that is not equal to that afforded others," and from 
providing "different or separate aid, benefits, or services to handicapped 
persons. " 4 1.5 1 (iii) and (iv) . 

5. In 1988, Congress amended Section 504 by passing the Civil Rights 
Restoration Act of 1987, Pub.L. No. 100-259, 102 STAT. 28, 29 (1988). Section 2 
of Public Law 100-259 provides that Congress finds that: 



(1) certain aspects of recent decisions and opinions of the Supreme Court have 
unduly narrowed or cast doubt upon the broad application of . . . Section 504 of 
the Rehabilitation Act of 1973, . . .; and 

(2) Legislative action is necessary to restore the prior consistent and 
long-standing executive branch interpretation and broad, institutionalized 
application of those laws as previously administered. 

1988 U.S.CODE CONG. & ADMIN.NEWS, at page 3. 

This bill added subsection (b) to 29 U.S.C. @ 794. In subsection (b), 
Congress defined [**23] program or activity as "all of the operations of -- 
(l)(A) a department, agency, special purpose district, or other instrumentality 
of a state or local government; or (B) the entity of such State or local 
government that distributes such assistance and [*I5301 such department or 
agency (and each other State or local government entity) to which the assistance 
is extended, in the case of assistance to a state or local government." 

The stated purpose of the statute is to "restore the broad scope of coverage 
and to clarify the application of . . . Section 504 of the Rehabilitation Act 
of 1973 . . . " Pub.L. No. 100-258, 102 Stat. 28. Congressman Donald Edwards of 
California, the floor sponsor of the Restoration Act, stated that: "This bill 
applies to all pending cases. It is of great concern that it has taken this long 
to pass this legislation. I wish no cases had been lost because of this delay." 
134 CONG.REC. H583 (daily ed. Mar. 2, 1988). During the floor debate to override 
President Reagan's veto of the Restoration Act, Senator Robert Packwood of 
Oregon stated that "all we have done is change the law back to what we thought 
it was. We have not expanded it beyond what we thought it was." 134 [**24] 
CONG. REC. S2735 (daily ed. Mar. 22, 1988). Senator Robert Stafford of Vermont, 
an original sponsor of Section 504, stated that the "institution-wide definition 
[was] originally intended by legislators." Id., at S2739. 

C. Stadium Site Selection and Construction 

1. In September 1980, the Pinellas Sports Authority, a body created by the 
Florida Legislature, targeted the St. Petersburg Sod Farm as the site for the 
Stadium project. Subsequently, in March 1982, the City site selection was 
reopened because the Sod Farm site became unavailable. 

Two mid-County sites and the Gas Plant site in downtown St. Petersburg were 
under consideration. On November 1, 1982, the St. Petersburg City Council 
offered to lease the 66 acre Gas Plant site to the Pinellas Sports Authority. On 
December 31, 1984, the Pinellas Sports Authority and the City Council approved 
the sale of an $ 85 million revenue bond to provide financing for Stadium 
construction. 



2. On February 2, 1984, the City awarded the contract for design of the 
Stadium to architects Hellmuth, Obata and Kassabaum. On November 21, 1986, the 
City signed a contract to construct the stadium with Huber, Hunt and Nichols. 

Thereafter, on January [**25] 5, 1987, construction on the Stadium began 
and it continued to the date of the motion for summary judgment. n2 During the 
course of the construction, there have been a number of change orders 
implementing design and construction alterations necessitated in the project. 
Some of the change orders were a direct result of the City's implementation of 
recommendations concerning handicap accessibility. 

n2 The Court takes judicial notice that the Stadium was scheduled to and did 
officially open to the public on March 3, 1990, with the appearance of Kenny 
Rogers. 

3. The City began acquiring land in the Gas Plant area in 1980. The City last 
used Block Grant to acquire title to a parcel of land in the Gas Plant area on 
October 1, 1986. The City obtained title to one parcel of land on June 4, 1985, 
after a court entered an Order of Taking on the property pursuant to eminent 
domain proceedings. That court entered a final judgment on March 5, 1987, and 
the City paid for the property with revenue bond funds, but $ 25,000.00 of the $ 
32,500.00 in attorney's fees was ultimately paid from the 1987-88 Block Grant 
funds. No Block Grant funds were used to acquire or demolish the three parcels 
of [**26] land listed under the Gas Plant Redevelopment section on the 
1988-89 Block Grant application. City revenue bond funds were used to acquire or 
demolish these parcels. The City currently receives Block Grant and other 
federal funds for other projects and it has used and continues to use Block 
Grant funds to service the debt on the Section 108 Loan Guarantee funds. 

4. Here the parties appear to agree that the Stadium does not completely 
comply with the Uniform Federal Accessibility Standards. They state that the 
seating is not thereunder appropriately dispersed in the stadium and does not 
provide lines of sight comparable to those for all viewing areas as required by 
law. The number of [*I5311 wheelchair seats is less than prescribed by 
(UFAS). The press area is only partially accessible to mobility impaired people 
and the outfield bleachers are inaccessible. The Court has previously noted, 
footnote 1, that the joint-memorandum is contradictory. The parties state at 
their footnote 1 that the parties are not in agreement as to the compliance. It 
is the Court's position that the record is unclear as to whether or not the City 
was in compliance and the Court will leave the issue to the trial finder 
[**27] of fact. 



5. Representatives of the City engaged in detailed discussions of the Stadium 
project with the Committee for Assistance to the Physically Impaired (CAPS) in a 
number of meetings starting on May 13, 1987. CAPI made several recommendations 
concerning the accessibility of handicapped individuals at these meetings. The 
City also hired a consultant, Frank M. Bosak, to advise it on handicap 
accessibility. He met with CAPI members and submitted a report making certain 
recommendations concerning handicap accessibility. The City adopted some, but 
not all, of these recommendations and incorporated them into stadium 
construction. 

DISCUSSION PAGE 72 

In the joint memorandum of law, the parties have defined the disputed legal 
issues and delineated their positions on each issue. The Court will address the 
issues as framed by the parties. 

I. WHETHER FOR PURPOSES OF SECTION 504, THE " PROGRAM OR ACTIVITY" 
WAS THE ACQUISITION OF LAND, RELOCATION OF OCCUPANTS AND 
DEMOLITION OF EXISTING STRUCTURES OR REDEVELOPMENT ENCOMPASSING 
THE CONSTRUCTION OF THE STADIUM IN THE GAS PLANT AREA. 

11. WHETHER, FOR THE PURPOSE OF SECTION 504 THE ACQUISITION AND 
PREPARATION OF THE STADIUM SITE IS A PROGRAM OR [**28] ACTIVITY 
DISTINCT FROM THE CONSTRUCTION OF THE STADIUM. 

111. WHETHER THE CITY CONTINUES TO BE OBLIGATED UNDER SECTION 504 
BECAUSE OF ITS RECEIPT OF CDBG FUNDS OR WHETHER ITS OBLIGATIONS 
STOPPED WHEN THE ACQUISITION, RELOCATION AND DEMOLITION OF THE LAND 
IN THE GAS PLANT AREA CEASED. 

IV. WHETHER THE ARCHITECTURAL BARRIERS ACT IS APPLICABLE TO 
CONSTRUCTION WHICH IS NOT FEDERALLY FUNDED BUT WHICH IS LOCATED ON 
LAND ACQUIRED WITH FEDERAL CDBG FUNDS. 

V. WHETHER BY PASSAGE OF THE CIVIL RIGHTS RESTORATION ACT OF 1988 
CONGRESS CAN RETROACTIVELY CHANGE THE CITY'S OBLIGATIONS FOR CDBG 
FUNDS GRANTED PRIOR TO ITS ENACTMENT OR WHETHER IT MERELY CLARIFIED 
THE CITY'S EXISTING OBLIGATIONS. 

VI. WHETHER THE CITY WAS OBLIGATED TO CHANGE THE DESIGN AND 
CONSTRUCTION OF THE STADIUM TO CONFORM TO UFAS STANDARDS AFTER 
THE PASSAGE OF THE CIVIL RIGHTS RESTORATION ACT OF 1988. 

In addressing these issues the Court must resolve several questions regarding 
the applicability of the Federal standards to the construction of the Stadium. 
The first inquiry is whether or not under @ 504, prior to amendment, the 



construction of the Stadium was, or is, a " program or activity" receiving 
Federal financial assistance. [**29] If the Court determines it is, the 
second inquiry is unnecessary, because that would be determinative of the issue 
of whether or not Federal Accessibility Standards are applicable to the Stadium. 

If the first inquiry is answered in the negative, the Court must then 
determine whether or not the amendment to @ 504, the Civil Rights Restoration 
Act, is retroactively applicable to the construction of the Stadium. Finally, is 
the question of the applicability of the Architectural Barriers Act. If the 
Court determines that either @ 504 or the Barriers Act is applicable adherence 
to the Federal Accessibility Standards is required. 

[*I5321 As to the first issue, whether or not the construction of the 
Suncoast Dome Stadium is within the ambit of the " program or activity" clause 
of Section 504 so as to require Defendants to comply with Federal standards as 
to handicapped accessibility to the stadium, Section 504 states, in relevant 
part: 

(a) No otherwise qualified individual with handicaps . . . . shall, solely by 
reason of her or his handicap, be excluded from the participation in, be denied 
the benefits of, or be subjected to discrimination under any program or 
activity receiving Federal financial assistance. [**30] . . . 

Defendants assert that the Block Grant funds were solely for the purpose of 
acquisition, relocation of occupants and demolition of existing structures in 
the Gas Plant area and were not applicable to the entire redevelopment project, 
including the construction of the Stadium. Therefore, Defendants conclude the 
construction of the Stadium does not fall under the " program or activity" of 
Section 504, thereby requiring application of Federal standards to the Stadium 
construction. Plaintiffs assert the opposite proposition. 

It is the recipient of the federal funds to which Section 504 applies: 

By limiting coverage to recipients, Congress imposes the obligations of @ 504 
upon those who are in a position to accept or reject those obligations as a part 
of the decision whether or not to "receive" federal funds. 

U.S. Dept. of Transp. v. Paralyzed Veterans of America, 477 U.S. 597, 106 S. Ct. 
2705, 271 1, 91 L. Ed. 2d 494 (1986). There is a difference between indirect aid 
to an intended recipient and an indirect benefit to a third party, not a 
recipient. In the Paralyzed Veterans case, the Court found that grants to 
airport operators to finance construction, runways, etc., did not make airlines 
recipients under @ 504, [**31] they were merely beneficiaries of the use of 
the aid by the airports. 



Prior to the 1988 amendment to @ 504, effective March 22, 1988, the law 
relating to the definition of "program or activity" , was split. Various 
courts, including the United States Supreme Court indicated that the " program 
or activity" of @ 504 was to be applied in a program specific manner and not 

on an institutionalized approach. 

In enforcing a program specific requirements the courts said: It is 
insufficient for a plaintiff to simply show that some aspect or another of the 
relevant entity receives or has received some form of federal financial 
assistance. The private plaintiff must: 

[Show] that the program or activity with which he or she was involved, or from 
which he or she was excluded, itself received or was directly benefited by 
federal financial assistance. 

Brown v Sibley, 650 F.2d 760, 169 (5th Cir. 1981). Receipt by a multiperson or 
multipurpose entity of federal financial assistance to be applied to specific 
programs and/or activities, will not "without more, bring all of those 

multiple programs or activities with the reach of section 504." Bachman v. 
American Society of Clinical Patholog ists, [**32] 577 F. Supp. 1257, 1263 
(D.N.J. 1983); Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 121 1, 79 L. 
Ed. 2d 516 (1984); Brown v. Sibley, 650 F.2d 760 (5th Cir. 1981). 

Other courts took the view that the entire recipient entity was included in 
the " program or activity" requirement of @ 504. See, Arline v. School Board of 
Nassau County, 772 F.2d 759 (1 lth Cir. 1985), aff'd, 480 U.S. 273, 107 S. Ct. 
1123, 94 L. Ed. 2d 307 (1987). 

In 1988, @ 504 was amended by the Civil Rights Restoration Act; wherein the 
Legislature moved to restore the "broad, institutionalized" application of @ 
504. The amendment added 29 U.S.C. @ 794(b), defining program or activity as 
"all of the operations" of: 

(l)(A) a department, agency, special purpose district, or other instrumentality 
of a State or of a local government; or 

(B) the entity of such State or local government that distributes such 
assistance and each such department or agency (and each other State or local 
government entity) to which the assistance is extended, in the case of 
assistance to a State or local government. . . . 

[*I5331 There is no question that, beginning in 1979, the City received 
Federal financial assistance, through the Block [**33] Grants and the Loan 
Guarantee funds. These funds were, in part, utilized for the acquisition of 
land, relocation of occupants, and demolition in the Gas Plant Project. The 
goals of the Project included expansion of the employment and economic base of 



the city and encouragement and reinforcement of downtown development. 

The facts, as stipulated by the parties in the joint memorandum, establish 
that the City made application for Block Grants as late as 1988-89. In that 
application the City indicated that the funds would be used for repayment of the 
Section 108 loan amounts (amounts employed to accelerate acquisition and 
relocation in the Gas Plant area). Additionally, the application indicated that 
the funds would be used to pay legal and appraisal fees for certain acquisition 
and demolition for the Gas Plant project, but the parties agree that Block Grant 
funds were not expended on those acquisitions. 

The present location for the Stadium, located in the Gas Plant Project, was 
offered for lease to the Sports Authority November 1, 1982, and construction 
began on the Stadium on January 7, 1987. On December 31, 1984, the City Council 
and the Sports Authority approved the sale of a revenue [**34] bond for the 
construction. 

The Court, having considered the pleadings and materials presented by both 
parties, finds persuasive the arguments of Plaintiffs. The Court must conclude 
that the construction of the Stadium was part and parcel of the Gas 
Redevelopment Project, which is a " program or activity" subject to the 
provisions of Section 504, 29 U.S.C. @ 794, the Rehabilitation of Act of 1973. 
In so finding, the Court cites with approval Plaintiffs' responsive memorandum 
of law, particularly pages 7, and 1 1 through 15. 

Based on the conclusion that @ 504 is applicable to the Stadium construction, 
the Court need not determine whether or not the 1988 amendment, the Civil Rights 
Restoration Act, is to be retroactively applied. Nor, must the Court address the 
issue of the application of the Architectural Barrier Act, since the Barrier Act 
would require the same application of the Federal Accessibility Standards 
required by Section 504. The Court declines to address these two issues. 

Several of the remaining issues raised by the joint-memorandum address Count 
I1 of the amended complaint, violation of Plaintiffs' due process and equal 
protection of the Fourteenth Amendment. The issues [**35] as framed by the 
parties are: 

I. WHETHER, PURSUANT TO THE EQUAL PROTECTION CLAUSE, THE 
HANDICAPPED CONSTITUTE A PROTECTED CLASS. 

11. WHETHER, PURSUANT TO THE EQUAL PROTECTION CLAUSE, ACCESS TO THE 
STADIUM IS A FUNDAMENTAL CONSTITUTIONAL RIGHT. 

111. WHETHER, PURSUANT TO THE EQUAL PROTECTION CLAUSE, THE ACTIONS 
OF THE CITY IN THE DESIGN AND CONSTRUCTION OF THE STADIUM, WITHSTAND 
A RATIONAL BASIS ANALYSIS. 



Defendants seek the dismissal of the equal protection claims of Count I1 of 
the amended complaint because they contend that Plaintiffs do not comprise a 
suspect class and do not allege violation of any fundamental right. 

Where there is no fundamental constitutional right involved and the class is 
not a suspect class, the actions of state officials are constitutionally valid 
if there is a rational basis for the actions or classifications challenged. 
Dopico v. Goldschmidt, 518 F. Supp. 1161 (S.D.N.Y 1981). "Some particularly 
invidious distinctions are subject to more rigorous scrutiny." Zobel v. 
Williams, 457 U.S. 55, 102 S. Ct. 2309, 72 L. Ed. 2d 672 (1982). 

To withstand equal protection review, actions that distinguish between a 
discrete group and others must be rationally related to a legitimate [**36] 
governmental purpose. The governmental entity may not rely on a classification 
or distinction whose relationship to the alleged purpose is so attenuated as 
[*I5341 to render the distinction arbitrary or irrational. City of Cleburne, 
Texas v. Cleburne Living Center, 473 U.S. 432, 105 S. Ct. 3249, 87 L. Ed. 2d 313 
(1985). 

Defendants seemingly assert that the rational basis for their actions here is 
the conservation of public resources, which may be a legitimate governmental 
interest. Dopico, 518 F. Supp. at 1179. 

Having already determined that the City was obligated, pursuant to @ 504, to 
comply with the Federal Accessibility Standards in the design and construction 
of the Stadium, the question is whether the failure to do so was in violation of 
Plaintiffs' equal protection rights. The focus must be upon the validity of the 
governmental interest at the time of the planning and design of the Stadium, not 
on the City's interest at this time in conservation of funds by not having to 
rectify the alleged problems in the construction. 

There is nothing before the Court, on this motion for partial summary 
judgment, that establishes a rational basis for the City's decision, at the time 
of inception and implementation [**37] of the Stadium design and 
construction, to segregate the handicapped. This is an issue to be addressed by 
the trial finder-of-fact. 

The Court must agree with Defendants that Plaintiffs have not stated a claim 
for violation of any due process right under the Fourteenth Amendment. 
Plaintiffs apparently concede the point in their response to the motion for 
partial summary judgment as they do not address or oppose the contention. 

Count I of the amended complaint asserts a claim for violation of 42 U.S.C. @ 
1983. The issue regarding this claim is stated by the parties as: 



I. WHETHER PLAINTIFFS CAN BRING A SECTION 1983 ACTION IF THE COURT 
DISMISSES THE FEDERAL STATUTORY AND CONSTITUTIONAL CLAIMS. 

The Court's determination that Plaintiffs have constitutional and federal 
statutory claims to assert is dispositive of this issue. The motion for 
summary judgment on this issue will be denied. 

Motion to Dismiss 

The motion to dismiss is predicated on the assumption that the Court would 
grant Defendant's motion for partial summary judgment and dismiss the federal 
claims of the amended complaint. Defendants ask for the dismissal of pendant 
state claims, in that instance. The Court, having [**38] denied the motion 
for summary judgment, will deny the motion to dismiss. 

At this time, the Court would take the opportunity to commend the parties in 
this action for the quality of their presentations, individually and jointly. 
The pleadings which the Court has reviewed are well-written and organized, 
giving the Court the assistance which facilitates the review and resolution of 
the issues presented. Accordingly, it is 

ORDERED that the motion for oral argument be denied; that Plaintiffs' motion 
to strike Defendant Hellmuth, Obata & Kassabaum's motion for summary judgment be 
granted and Docket Nos. 72, 73, 74, and 76 be stricken from this file; that 
Defendant's motion for summary judgment as to the issue of the applicability of 
Section 504, 29 U.S.C. @ 794 be denied and the Clerk of the Court is directed to 
enter summary judgment in favor of Plaintiffs, stating that Section 504, 29 
U.S.C. @ 794 is applicable to the construction of the Suncoast Dome Stadium; 
Defendant's motion for summary judgment as to Count I1 of the amended complaint 
be granted, in part, and denied, in part, and the due process claim of Count I1 
be dismissed; in all other respects Defendants motion for partial summary 
[**39] judgment be denied; and that the motion to dismiss be denied. 

DONE and ORDERED in Chambers, in Tampa, Florida, this 8th day of March, 1990. 
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A federal employee may assert the Fifth Amendment privilege against 
compulsory self-incrimination in an administrative investigation to protect 
against any disclosure that an individual reasonably believes could be used in 
his own criminal prosecution or could lead to other evidence that might be so 
used. See Weston v. United States Department of Housing and Urban Development, 
724 F.2d 943, 947-48 (Fed. Cir. 1983). The possibility of criminal action 
against appellant existed at the time the agency required him to complete the 
financial disclosure form. Since appellant was not in a custodial situation, 
however, the agency was not required to provide appellant with warning of his 
Fifth Amendment rights. See Wilkes v. Veterans Administration, 6 M.S.P.R. 732, 
735 (1981) (Fifth Amendment "Miranda" warning is required when an individual is 
subjected to a custodial interrogation). 
4. The penalty of removal is reasonable in light of appellant's offenses. 

Under Douglas [*lo] v. Veterans Administration, 5 M.S.P.R. 280 (1981), 
the Board must determine whether the penalty of removal is reasonable under the 
circumstances of this case. Douglas at 302. Appellant's offenses are extremely 
serious. The sustained charge of conflict of interest has a direct impact 
upon appellant's responsibilities and the public trust. The charge of 
falsification is inherently destructive of the agency's faith in an employee's 
trustworthiness and honesty, essential elements in the relationship of an 
employer and employee. Although appellant had a long and satisfactory service 
record with no other disciplinary actions and his official duties involved only 
peripheral contact with contractors, these factors in appellant's favor are 
outweighed by the other factors that support appellant's removal for these 
offenses. 
Order 

The initial decision is hereby AFFIRMED as MODIFIED and the agency's removal 
of appellant from his position is SUSTAINED. 

This is the final order of the Merit Systems Protection Board in this appeal. 
5 C.F.R. @ 1201.113(c). 
Not ice 

The appellant is hereby notified of the right under 5 U.S.C. @ 7703 to seek 
judicial review, if the Court has jurisdiction, 1x111 of the Board's action 
by filing a petition for review in the United States Court of Appeals for the 
Federal Circuit, 717 Madison Place, N.W., Washington, D.C. 20439. The petition 
for judicial review must be received by the Court no later than thirty (30) days 
after the appellant's receipt of this order. 

LEVEL 1 - 3 OF 3 CASES 

VIRGINIA A. LANE v. DEPARTMENT OF THE ARMY 

DOCKET NUMBER SL07528210164 

MERIT SYSTEMS PROTECTION BOARD 

19 M.S.P.R. 161; 1984 MSPB LEXIS 3428 

January 23, 1984 
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OPINION: 
t *I1 

OPINION AND ORDER 

Virginia A. Lane (appellant) was removed from her position as Administrative 
Officer by the Department of the Army's Kansas Ammunition Plant (agency) on the 
grounds that her status as wife of the Controller of the contractor operating 
the government-owned plant constituted a conflict of interest. nl 

nl The appellant was first provided an opportunity to eliminate the conflict. 
The record reflects that resignation was the only manner in which the agency 
believed the conflict could be eliminated. The appellant chose not to resign 
and the instant removal action was thereafter initiated by the agency. 

On appeal to the St. Louis Regional Office, the presiding official in his 
initial decision found that the agency action effecting appellant's removal was 
based on a nonexistent conflict of interest and was therefore unwarranted. 

The agency has filed a timely petition for review alleging that the decision 
of the presiding official is based on an erroneous interpretation of agency 
regulations and the existence of a new revision of Army regulations, not 
available when the record was closed which more clearly defines agency policy. 
n2 

n2 It should be noted that the new regulation does not establish a new or 
different policy rather it emphasizes and clarifies the prior requirement that 
employees not engage in conduct which has the "appearance" of a conflict of 
interest [*21 

More specifically, the agency argues that the presiding official erred in 
applying the wrong standard when he found that none of appellant's duties "had 
a 
direct and predictable effect upon the operating contractor." The agency 
alleges that this " direct and predictable effect" standard is a criminal 
standard which is excessively restrictive and not in consonance with the 
provisions of agency regulations which preclude the mere "appearance of a 
conflict of interest. " This allegation is without merit. The agency's final 

decision letter specifically based the removal on the grounds that there was a 
real conflict between her private interests (her husband's position with the 
operating contractor) and her official duties as administrative officer. After 
a thorough review of the record, the presiding official correctly found that 
there had been no evidence presented by the agency that any of the appellant's 

0 @' duties as admini~teative officer or any decision in which she participated in or 
with respect to which she advised would reasonably have a direct and 
predictable effect upon the operating contractor which employed her husband. 
n3 Nor will the record support a finding of an appearance [*3] of a 
conflict of interest which requires a showing that the performance of official 
functions will reasonably have or create the appearance of having an effect on 

&f) the outside interest. Since the appellant's official functions did not involve 
contractor negotiations or place her in a position where she would be privy to e'' (e any information involving negotiations with her husband's employer, it cannot be 

5\ concluded that performance of her official function would reasonably create an , appearance of having an effect on outside interests. United States v. ' Mississippi Valley Generating Co. 364 U.S. 520 (1961) Lavelle v. Department of 
the Air Force, Docket No. DA075209157 (December 10, 1981) Thus appellant's 

. . 
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removal based on a non-existent real or apparent conflict of interest is 
unwarranted. Accordingly, the petition for review is GRANTED, and the initial 
decision is AFFIRMED as MODIFIED. The agency is hereby ORDERED to cancel 
appellant's removal. n3 

n3 It should be noted that appellant had been employed by the Department of 
the Army at the Kansas Army Ammunition Plant for 14 years, during five of which 
she occupied the administrative officer position. Appellant's husband had been 
employed with the operating contractor for fifteen years. It was the promotion 
of appellant's husband to the position of controller in 1981 which triggered the 
removal of appellant. However, as the presiding official correctly noted 
appellant's husband's promotion to the position of controller did not give rise ~ ~ O S O ~ Q ~ ~  
to a change of circumstances which could reasonably be interpreted to constitute 
a conflict of interest. 1*4l ston@%? . d . 

The agency is ORDERED to submit written verification of its compliance with 
this Order to the Secretary of the Board within twenty (20) days of the date of 
this Order. In the event of agency noncompliance, a petition for enforcement 
may be filed with the St. Louis Regional Office pursuant to 5 C.F.R. @ 
1201.181(a). 

This is the final decision of the Merit Systems Protection Board in this 
appeal. 5 C.F.R. @ 1201.113(c) 

The appellant is hereby notified of the right under 5 U.S.C. @ 7703 to seek 
judicial review of the Board's action by filing a petition for review in the 
United States Court of Appeals for the Federal Circuit, 717 Madison Place, N.W., 
Washington, D.C. 20439. The petition for judicial review must be received by 
the court no later than thirty (30) days after the appellant's receipt of this 
order. 
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OPINIONBY: DYER 

OPINION: [*I3981 DYER, Senior Circuit Judge. 

Hedges appeals his conviction of taking government action while having a 
conflicting financial interest in violation of Title 18, United States Code, 
Section 208(a). We agree with the district court that the statute is properly 
construed as a strict liability offense and is not unconstitutionally vague as 
applied to Hedges. We reverse, however, because it was error to refuse to 
instruct the jury on Hedges' entrapment by estoppel defense. 

Statement of the Case 

Hedges served in the United States Air Force for over 23 years and attained 
the rank of Colonel. He was a regulated federal employee under Section 208. He 
assumed command of the Automated System Project Office (ASPO) in July 1981. In 
late 1983, he decided to retire from Government service and to seek civilian 
employment. In January 1984, he notified his superior officer of this decision 
and sought permission to work in the private sector during his 60-day terminal 
leave period. His request was qranted. His terminal leave was to commence on 
June 2; 1984, and his full [**:I retirement was to be effective on August 1, 
1984. 
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In Hedges' position as Commander and Program Manager of ASPO, he was 
responsible for the conduct and implementation of two programs, i.e., Phase IV 
and the ~nte?service/~genc~ Automated Message Processing Exchange (I-S/AAMPE). 
Phase IV was a l ~ r g e  contract which was to take the existing computer systems 
used by all Air Force base8world-wide, analyze them and develop new systems 
which would operate new hardware and software with enhanced expansion and 
workload capabilities. The estimated lif e-cycle cost was $ 1 billion. I-S/AAMPE, 
another large contract, which had yet to be released for bids, was designed to 
provide a computerized data and communications network between all Services. The 
estimated life-cycle cost was between $ 4 and $ 5 billion. 

Sperry Corporation was one of many potential bidders for the award of the 
I-S/AAMPE contract and was the prime contractor for Phase IV. 

Hedges was also the chairman of the Source Selection Evaluation Board for the 
I-S/AAMPE Program. The Board was responsible for preparing the formal 
contracting Requests For Proposals (RFP)  released to industry and evaluating 
proposals submitted by contractors. [**3] 

Captain Lehman was Staff Judge Advocate for the ASPO and was responsible for 
program and contract matters. He was also Standards of Conduct Counselor charged 
with advising personnel about conflict of interest matters and issues 
involving violations of regulations. Lehman worked closely with Hedges on Phase 
IV [*I3991 and I-S/AAMPE and was m y  familiar with Hedaes' efforts and 
responsibilities. 

Hedges took several actions in late May and on June 1, 1984 (prior to his 
terminal leave which began on June 2, 1984) concerning Phase IV and I-S/AAMPE. 
0niay 17, 21, 23, 25, 31 and June 1, 1984 he signed several contract change 
proposals for Phase IV. On May 14 and 25, 1984, he approved an I-S/AAMPE Report 
and Decision Memorandum, and on May 24, 1984, he attended a briefing related to 
the I-S/AAMPE RFP. These actions did not result in the payment of any money to 
Sperry or pertain to the award of any contract and were in the best interests of 
the Air Force since they resulted in substantial savings to the Air Force. 

Hedges' corporate counterpart at Sperry on the Phase IV program was Traylor, 
Vice President of Sperry's Federal Projects Operations, located in McLean, 
Virginia. They spoke with each [ * * 4 ]  other regularly on the telephone and at 
meetings. Hedges first raised the subject of his impending retirement in April 
1984 in a telephone conversation with Traylor during which H e m a s k e d  for 
general advice about entering private industry. Traylor understood that Hedges 
was considering either teaching or seeking private employment in the aerospace 
industry. In addition to giving Hedges general advice, Traylor also told him 
that if Hedges wanted to go into the data processing industry, he woul3 
appreciate it if he would tell Traylor about it and give the S p e x  Corporation 
an opporgunitv to hire him. Hedges indicated -- that- h e  had no interest in working 
for Sperry. 

Despite Hedges' disinterest in working for Sperry, Traylor had his personnel 
manager prepare a draft consulting agreement so that he would be ready if, later 
on, Hedges changed his mind and decided to go into data processing or 
communications with a private corporation. Hedges did not know about this. 

In mid-May 1984, Hedges decided to consider defense consulting work, in 
addition to teaching. About this time, Hedges had another telephone 
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conversation with Traylor and told him that he had opened his options to include 
consulting [**5] and that he might discuss the possibility of employment with 
Teledyne or Compusec. Traylor indicated that he would be interested in Hedges 
consulting for Sperry, but Hedges did not respond to this suggestion. 

On May 29, 1984, Traylor spoke again with Hedges and raised the possibility 
of Hedges' employment with Sperry. He told Hedges that he was preparing to send 
a boiler-plate consulting agreement to him. In terms of salary, Traylor said he 
was looking at a range of about $ 65,000. Hedges responded that he expected $ 
75,000. Traylor told Hedges that he had no authority to offer Hedges a job, a 
salary, or consulting agreement, but that he thought he could get the salary 
requirement from his superiors at Sperry. During this conversation, Traylor and 
Hedges also discussed the fact that Hedges would be working for the Sperry 
I-S/AAMPE Program Manager. 

i 
Hedges told Traylor that he had been receiving guidance from his Standards of 

Conduct Counselor, Lehrnan, and that he could not and would not consider 
accepting employment with Sperry until Lehman reviewed the draft for 
compliance with all conflict of interest laws and regulations and gave him the 
green light to proceed. Traylor told Hedges [**6] that any future offer of 
employment would also have to be cleared for potential conflicts by Sperry's 
legal department. Traylor subsequently spoke with his corporate superiors and 
they approved a salary of $ 75,000. 

Hedges received the letter consulting agreement draft at his home on May 31, 
1984. It contained no salary or terms of employment. On June 1, 1984, Hedges' 
last day prior to terminal leave, he asked Lehman to review the draft. Lehman 
raised several substantive objections and either edited or redrafted portions of 
the draft in order to satisfy the conflict of interest concerns. Lehman did 
not tell Hedges that the consulting agre 

7 
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Whoever, [being covered by this section] participates personally and 
substantially . . . in . . . [a] particular matter in which, to his knowledge . . . any . . . organization with whom he is negotiating or has any arrangement 
concerning prospective employment, has a financial interest . . . [shall be 
guilty of a felony]. 

on the eve of trial, the government filed a Motion In Limine which sought to 
exclude any evidence that Hedges received and relied upon legal advice from 
Lehman. The government argued, and the district court ruled, that Section 208(a) 
is a strict liability offense that does not include an element of [**8] 
scienter. Under this construction, Hedges' awareness was not in issue, and any 
gvidance that Hedges received from his-standards of Conduct Counselor was held 
irrelevant. This also precluded consideration of Hedges' claim that he fully 
complied with Air Force Regulations, that he followed the advice of Lehman, and 
generally exercised extreme care to avoid breaking the law. 

Prior to trial, the court modified its order to permit limited testimony 
concerning conversations that Hedges had with Lehman, but only insofar as those 
conversations bore on a jury question of whether in fact Hedges' conversations 
with Traylor amounted to negotiations. 

The first issue that we are called upon to determine is whether Section 
208(a) is a strict liability offense or whether general intent or scienter is 
necessary to be shown before there can be a violation of the statute. The 
indictment did not allege, nor did the government prove, Hedges' intent to 
violate Section 208(a). 

A fair reading of the record shows that with respect to the government's 
case, Hedges was an officer of the executive branch of the United States 
Government; that he participated personally and substantially as a government 
[**9] officer in a particular matter in which, to his knowledge, Sperry had a 
financial interest. 

This left an issue only as to whether Hedges, while still on active duty, was 
negotiating for prospective employment. Under the strict liability offense 
construction of the statute, the government adduced sufficient evidence without 
proof of scienter to withstand Hedges' motion for a directed verdict at the 
close of the government's case. For the reasons which follow, we hold that 
Section 208(a) is a strict liability offense statute. 

Analysis 

Hedges argues that by its terms Section 208(a) is a general intent statute. 
He suggests that this statute is not easy to parse, but that we should find 
scienter applicable to each statutory element. He reasons that although the 
statute's "knowledge" clause is segregated from the remaining elements of the 
offense by commas, this setoff of the knowledge clause does not limit its reach, 
as the district court held, so as to apply only to the financial interest. On 
the contrary, he submits that since Section 208(a) contains a scienter clause, 
it [*1401] indicates that knowledge is an element of the offense. 

Hedges relies on Liparota v. United States, [**lo] 471 U.S. 419, 105 S.Ct. 
2084, 85 L.Ed.2d 434 (1985) and United States v. Nofziger, 878 F.2d 442 
(D.C.Cir.), cert. denied, U.S. , 110 S.Ct. 564, 107 L.Ed.2d 559 (1989), as 
being analogous to this case and as requiring proof of knowledge as to each 
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element of the offense. We do not view these cases as supportive of Hedges' 
argument. In these cases, the court was called upon to analyze Congressional 
intent where the mental state requirement was placed before all the elements in 
question. Here, however, the syntax of Section 208(a) is clear. Moreover, in 
Liparota, it was necessary for the Supreme Court to construe the intent of 
Congress as to the mental state required for an offense under one subsection of 
the Code in light of the more clearly articulated mental state requirement in 
the immediately succeeding and related subsection of the Code set out in the 
statute. Section 208(a) has no companion criminal subsection, let alone one that 
might appear inconsistent. Also, concern was expressed that the lack of mental 
state at issue would result in "criminalizing a broad range of apparently 
innocent conduct". 471 U.S. at 426, 105 S.Ct. at 2088. In contrast, Section 
208(a) [**Ill is "the most crystallized expression of the concept of 
conflict of interest" . United States v. Irons, 640 F.2d 872, 876 (7th Cir. 
1981). It has a narrow application regulating only certain official conduct of 
federal employees in their official capacity. 

In Nof ziger, the court pointed to the fact that the lack of the mental state 
at issue would result in "criminalizing the actions of any former government 
official who lobbies his agency on a matter in which, unknown to him, the agency 
has acquired a direct and substantial interestw. 878 F.2d at 453. It refusedto 
find that the statute was a public welfare statute because of its potential for 
chilling speech. These two significant concerns have no parallel application to 
Section 208(a). Here, however, the statute specifically places the mental state 
requirement of knowledge in the last element and thus repires that the 
government offici-ve k n o w l e w  of the conflicting financial interest. As to 
the other elements, the individual should know that: (1) he is an officer and/or 
employee, (2) he is participating personally and substantially, and (3) he is 
negotiating or having an arrangement for employment. 

Next, Hedges draws [**I21 our attention to the waiver provision set 
forth in Section 208(b) nl as an indication that Section 208(a) is not a strict 
liability offense. This section sets up a process whereby an employee of the 
government can obtain a written opinion which could waive the provisions of 
Section 208(a) if full disclosure is made. Hedges did not attempt to procure 
such a statutorv waiyer. We are unable to follow Hedges' argument that Section 
208(b) is helpful to him. On the contrary, it is no more than a safety valve 
which under the prescribed conditions eliminates criminal conduct that could 
e k u e  as a result of the stringent provisions of Section 208(a). - 

nl 18 U.S.C. @ 208 (b) provides in pertinent part: 

(b) Subsection (a) hereof shall not apply (1) if the officer or employee first 
advises the Government official responsible for appointment to his or her 
position of the nature and circumstances of the . . . application . . . and 
makes full disclosure of the financial interest and receives in advance a 
written determination made by such official that the interest is not so 
substantial as to be deemed likely to affect the integrity of the services which 
the Government may expect from such officer or employee. . . . 
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The Legislative History 

In the seminal case of the United States v. Mississippi Valley Generating 
Co., 364 U.S. 520, 548, 81 S.Ct. 294, 308-10, 5 L.Ed.2d 268, 288-89 (1961), in 
considering Section 208's predecessor statute, 18 U.S.C. @ 434, the Supreme 
Court reviewed the legislative history of the conflict of interest statute. 
It observed that "the obvious purpose of the statute is to insure honesty in the 
Government's business dealings by preventing federal agents who have interests 

jD8\ adverse to those of the Government from advancing their own interests at the 
expense of the public welfare." Although [*I4021 the statute, enacted in 
1863, has been reenacted several times, "the broad prohibition contained in the prdecm< original statute has been retained throughout the years." 

Actual corruption or actual loss suffered by the government are not elements 
of the crime. "This omission indicates that the statute establishes an objective 
standard of conduct, and that whenever a government agent fails to act in 
accordance with that standard, he is guilty of violating the statute, regardless 
of whether there is positive corruption." Thus the statute establishes "a rigid 
rule of conduct." 364 U.S. at 549-51, [**I41 81 S.Ct. at 309-10. 

Later, Section 208 was enacted to replace @ 434 for the reasons set forth in 
United States v. Irons, 640 F.2d 872, 878 (7th Cir.1981). There the court said: 

Notwithstanding the Supreme Court's expansive reading of Section 434, Congress 
replaced it with Section 208 in 1962. The intended broad scope of Section 208 is 
emphasized in passages from both the House and Senate Reports. The House Report 
explained: 

Section 208 supplants 18 U.S.C. @ 434 which disqualifies government officials 
who are pecuniarily interested in business entities from transacting business 
with such entity on behalf of the Government. Section 208 (a) would prohibit not 
merely 'transacting business' with a business entity in which the aovernment 
employee is interested but would bar 9 significant participation in- government 
action in the consequences of which to cis knowledge the employee has a 
financial interest. 

H.R.Rep. No. 748, 87th Cong., 1st Sess. 24 (1961). Similarly, the Senate Report 
noted: 

. . . Subsection (a) improves upon the present law [ @  4341 by abandoning the 
limiting concept of the 'transaction of business.' The disqualification of the 
subsection embraces any participation [**I51 on behalf of the Government in 
a 
matter in which the employee has an outside financial interest, even though his 
~participationfdoes not involve the transaction of business. 

S.Rep. No. 2213, 87th Cong., 1st Sess., (1961), reprinted in [I9621 U.S.Code 
Cong. & Ad.News 3852, 3862. 

The intent element of Section 208 is clearly set forth in United States v. I ~ ~ c U T  Gorman, 807 P.2d 1299, 1304 (6th Cir. 1986), cert. denied, 484 U.S. 815, 108 
S.Ct. 68, 98 L.Ed.2d 32 (1987), where the court held: 

Section 208 sets forth an objective standard of conduct which is directed not 
only at dishonor, but also at shonor. United States v. 
Mississippi Valley Generating .Ct. 294, 5 L.Ed.2d 268 
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(1960). The specific standard applicable in the present case is that the 
defendant must have known that the person with whom he was negotiating 
concerning employment had a financial interest in the defendant's official work. 
See K & R Engineering Co. v. United States, 616 F.2d 469, 472 (Ct.Cl. 1980). 

We conclude that Congress has made it clear that Section 208(a) does not 
require a mental state for the first three elements while placing a mental state 
requirement [**I61 on the last element. 

The Principle of Lenity 

Hedges argues that if there is ambiguity, the rule of lenity prescribes 
adoption of the construction most favorable to the accused. We do not disagree 
with this statement of the rule. We, however, find the rule inapplicable in this 
case because we see no ambiguity in the statute. United States v. Green, 904 
F.2d 654 (llth Cir. 1990). As this court held in United States v. Curry, 902 
F.2d 912, 915 (llth Cir. 1990): 

The rule of lenity . . . is applicable only where there exists some ambiguity in 
both the statutory language and legislative history concerning the breadth of 
activity prohibited by a criminal statute. See United States v. Rodgers, 466 
U.S. 475, 104 S.Ct. 1942, 1948, 80 L.Ed.2d 492 (1984) (statute not sufficiently 
ambiguous to permit rule of lenity to control); Bifulco v. United States, 447 
U.S. 381, [*I4031 100 S.Ct. 2247, 2252, 65 L.Ed.2d 205 (1980) ("Where 
Congress has manifested its intention, we may not manufacture ambiguity in order 
to defeat that intent"). When the statute's provisions clearly delineate the 
manner in which congressional objectives are to be realized, then the need to 
interpret a statute in the narrowest [**I71 possible manner dissipates. 
McElroy v. United States, 455 U.S. 642, 102 S.Ct. 1332, 1341, 71 L.Ed.2d 522 
(1982) ("although 'criminal statutes are to be construed strictly . . . this 
does not mean that every criminal statute must be given the narrowest possible 
meaning in complete disregard of the purpose of the legislature.'") (quoting 
United States v. Bramblett, 348 U.S. 503, 509-10, 75 S.Ct. 504, 508, 99 L.Ed. 
594 (1955) (footnotes omitted)). 

Vagueness of the Statute As Applied 

Hedges contends that if Section 208 is construed to impose strict liability, 
then it ie unconstitutionally vague as applied to his conduct. He argues that 
the strict liability offense ruling resulted in an overbroad construction of 
"negotiations". We reject Hedges' "I didn't know I was negotiating argument". It 
was made clear that on May 29, 1984, Hedges and Traylor of Sperry were talking 
about entering into a consulting agreement and that Hedges indicated that he was 
looking for $ 75,000 a year. That all of the terms of the agreement were not 
settled at that time, does not foreclose the fact that negotiations for 
employment were discussed. At the close of the government's case, there was a 
colloquy [**I81 between Hedges' counsel and the court concerning Hedges' 
motion for judgment of acquittal: 

The Court: They were talking about money, as I -- my notes reflect. Wouldn't 
that be a jury question whether they were negotiating? I mean, here you've got 
a 
man who says first we can't offer you but 65 and he comes back and says well I'm 
looking in the $ 75,000 range. Doesn't that make that a jury question? 

Mr. Bennett: I think it does, your honor. . . . 
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"Void for vagueness simply means that criminal responsibility should not 
attach where one could not reasonably understand that his contemplated conduct 
is proscribed." United States v. National Dairy Products Corp., 372 U.S. 29, 
32-33, 83 S.Ct. 594, 598, 9 L.Ed.2d 561, 565 (1963). In United States v. Conlon, 
628 F.2d 150, 154 (D.C.Cir. 1980), cert. denied, 454 U.S. 1149, 102 S.Ct. 1015, 
71 L.Ed.2d 304 (1982), the court held that ". . . the terms 'negotiating' and 
'arrangement' are not exotic or abstruse words requiring detailed etymological 
study or judicial analysis. They are common words of universal usage. People of 
ordinary intelligence would have fair notice of the conduct proscribed by the 
statute". The word "'negotiation' [**I91 is to be given its common everyday 
meaning. . . ." United States v. Gorman, 807 F.2d 1299, 1303 (6th Cir. 1986), 
cert. denied, 484 U.S. 815, 108 S.Ct. 68, 98 L.Ed.2d 32 (1987). The term is to 
be broadly construed. United States v. Lund, 853 F.2d 242, 246 (4th Cir. 1988). 
See also United States v. Petrillo, 332 U.S. 1, 7-8, 67 S.Ct. 1538, 1542, 91 
L.Ed. 1877, 1883 (1947); United States v. Irons, 640 F.2d 872, 878-79 (7th Cir. 
1981); United States v. Nasser, 476 F.2d 1111, 1115 (7th Cir. 1973). 

Finally, we observe that the court gave Hedges' requested instruction on 
negotiation. n2 

n2 The court instructed: 

Negotiation is a communication between two parties with a view to reaching an 
agreement. Negotiation connotes discussion and active interest on both sides. 
Preliminary or exploratory talks do not constitute negotiation. Rather, to find 
a negotiation, you must find that there was a process of submission and 
consideration of offers. 

We conclude that the statute was not vague as applied to Hedges' conduct. 
[**20] 

Hedges' Defense 

Hedges mounted a two-prong defense. ~irst, he denied that his conversations 
with Traylor of Sperry and his actions preceding his terminal leave were 
"negotiationsn within the meaning of Section 208(a). He insists that they were 
no more than [*I4041 preliminary and exploratory actions. We dispose of that 
contention by our finding that this was a jury issue. 

The second prong to Hedges' defense is his reliance upon the legal advice of 
a public official charged with interpreting the law, or entrapment by estoppel. 
Notwithstanding the fact that the court granted the government's Motion In 
Limine that any guidance that Hedges received from Lehman, his Standards of 
Conduct Counselor, was not a defense and evidence on that was not relevant, the 
court without any objection by the government allowed all testimonial evidence 
on this issue, the only exception being that neither Hedges or Lehman was 
permitted to give an opinion on the ultimate issue of whether Hedges' conduct 
was legal. 

Lehman was Hedges' Standards of Conduct Counselor assigned as such by General 
McCarthy, and was charged with the duty and responsibility of precluding any 
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conflict of interest that might arise. 

According [**21] to Hedges, he told Lehman in January or February 1984 
that he wanted Lehman to advise him on his actions until the time he retired. He 
often consulted with Lehman because he was sensitive to the possibility of a 
conflict of interest in dealing with contractors. He talked with Lehman about 

his diacuesions with Traylor in mid-May. He was told there was no problem about 
his Washington briefing on May 23. When, on May 29, Traylor told him about 
sending a boiler-plate draft of a consulting agreement, Hedges said he would 
give it to Lehman for review of any conflict of interest problems. The draft 
was mailed May 30, and Hedges gave it to Lehman on June 1 for review. Lehman 
edited it and made changes and was in the room during Hedges8 telephone 
conversation with Reisman, the attorney for Sperry, concerning the changes made 
to avoid a conflict of interest. At that time, Lehman did not tell Hedges that 
his actions might amount to a conflict of interest and that he should wait 

, I until June 2 when his terminal leave would begin, and then there could not be 

, 
any problem about a conflict of interest. Hedges maintained that he sought and 
was given advice from Lehman about both pre- and post-retirement [**22] 

,,#" ' ,$v" possible conflicts of interest, and that he relied on Lehman for such advice. 
+'+ 

In rebuttal, Lehman was called by the government. He testified that Hedges 
' consulted him only with reference to what he could or could not do with respect 

; I to post-retirement activities -- that pre-retirement activities were not 

' discussed. Lehman denied that Hedges ever had a discussion with him about his 
5 ,  exploratory talks with contractors, nor did he seek his advice about the 

Washington meeting. Lehman said he spent only about five or ten minutes 
3 

*.. + 
reviewing and editing the Sperry draft agreement on June 1 because he thought 
it was simply a letter that might be reduced to a contract at some later date. 
He did not tell Hedges that he should not have anything to do with Sperry until 
June 2 when he was on terminal leave. He observed that Hedges had a sensitivity 
to conflict of interest issues, was a man of outstanding character and of the 
highest personal integrity. 

A very substantial portion of the record consists of Hedges' evidence of 
reliance on Lehman's advice concerning both pre- and post-retirement and the 
rebuttal evidence contradicting Hedges on various points. Without objection, all 
of this evidence [**23] was submitted to the jury. Nevertheless, the court 
declined to grant Hedges8 request that the court instruct the jury that 
reasonable reliance upon the legal advice of a public official charged with 
interpreting the law is a defense, but instead the court charged the jury that 
"any advice given by Major Lehman to the defendant on the subject of whether 
certain activities were permissible on the part of the defendant before he left 
the Air Force, if you believe such advice was in fact given, is not a defense to 
the charge in this case." 

The government seeks to support the court's ruling and charge by arguing 
that: (1) Lehman was not a public official; (2) he was a subordinate military 
officer who worked directly for Hedges who was his rating officer; (3) reliance 
on counsel is unavailing except in cases involving specific [*I4051 intent; 
and (4) Lehman did not have actual authority to waive the provisions of Section 
208(a). 

4 
We note at the outset that entrapment by estoppel applies when an official 

tells a defendant that certain conduct is legal and the defendant believes that 
official. Cox v. Louisiana, 379 U.S. 559, 85 S.Ct. 476, 13 L.Ed.2d 487 (1965); 
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Raley v. Ohio, 360 U.S. 423, [**24] 79 S.Ct. 1257, 3 L.Ed.2d 1344 (1959); 
United States v. Tallmadge, 829 F.2d 767 (9th Cir. 1987); United States v. 
Clegg, 846 F.2d 1221 (9th Cir. 1988); see also United States v. Hsieh Hui Mei 
Chen, 754 F.2d 817 (9th Cir.), cert. denied, 471 U.S. 1139, 105 S.Ct. 2684, 86 
L.Ed.2d 701 (1985). 

We take up the government's contentions seriatim. Its first contention that 
Lehman's status is not that of a public official is not supportable. In Cox v. 
Louisiana, supra, Cox was advised by the Chief of Police that a demonstration 
could be held, though not near the courthouse. It was held at an approved 
location, and Cox was later convicted of violating a Louisiana statute 
prohibiting picketing near a courthouse. The Supreme Court reversed, holding 
that the police chief was a public officer and that such an action "would be to 
sanction an indefensible sort of entrapment by the State". 379 U.S. at 571, 85 
S.Ct. at 484 (citing Raley, supra, 360 U.S. at 426, 79 S.Ct. at 1260). 

In United States v. Tallmadge, supra, a federally licensed gun dealer sold a 
firearm to Tallmadge after advising him that his status under the circumstances 
then prevailing took him outside the legal [**25] proscription against felons 
owning firearms. The court reversed his conviction, holding that "the United 
States Government has made licensed firearms dealers federal agents in 
connection with the gathering and dispensing of information on the purchase of 
firearms. Under these circumstances, we believe that a buyer has the right to 
rely on the representations of a licensed firearms dealer . . .". 829 F.2d at 
774. See also United States v. Clegg, supra. 

In our view, a Standards of Conduct officer in the Air Force who by 
regulations and direct orders of his superior is given the charge of advising 
officer personnel of conflict of interest problems is as much a responsible 
public officer as a police chief and a licensed firearms dealer. 

We need not pause long to consider the argument that since Lehman was a 
military subordinate of Hedges, he cannot be a public officer on whom Hedges 
could rely. Injection of rank in the military hierarchy as having something to 
do with the carrying out of his duties and professional advice as a Standards of 
Conduct officer is entirely irrelevant. There is also no foundation in this 
record that any unfavorable inference can be drawn because of military [**26] 
rank. 

The government next submits that Section 208(a) has no requirement of 
specific intent as a requisite mental state, and accordingly, reliance on advice 
of counsel is not a defense. This argument misses the point. We have already 
pointed out that this is not a reliance on advice of counsel case. It is a 
reliance on a public officer's advice raising an entrapment by estoppel defense. 
This rests upon principles of fairness rather than the defendant's mental state 
and thus it may be raised even in strict liability offense cases. United States 
v. Tallmadge, supra at 773. 

Finally, the government, assuming for the sake of argument that Lehrnan was a 
public officer, urges us to find that he did not have actual authority to waive 
or authorize the proscribed activity under Section 208(a). The premise is 
faulty. There has never been a suggestion that Lehman could waive or authorize 
a 
violation of the statute. On the contrary, the only issue before us, clearly, is 
whether Hedges acted on advice that he was not violating the statute. 
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Hedgea properly and timely requested the court to instruct the jury on the 
defense theory. The court refused the request. "A defendant is entitled to have 
[**27] the court instruct the jury on the theory of the defense, as long as it 
has some basis in the evidence and has legal support". United States v. Orr, 825 
F.2d 1537, 1542 (llth [*I4061 Cir. 1987). See also United States v. 
Terebecki, 692 F.2d 1345, 1351 (llth Cir. 1982). The evidence must be reviewed 

in the light most favorable to the defendant in determining whether a basis for 
the instruction exists. Richardson v. United States, 403 F.2d 574, 575 (D.C.Cir. 
1968). "The defendant 'is entitled to have presented instructions relating to a 
theory of defense for which there is any foundation in the evidence, even though 
the evidence may be weak, insufficient, inconsistent, or of doubtful 
credibility.'" United States v. Lively, 803 F.2d 1124, 1126 (llth Cir. 1986) 
(quoting United States v. Young, 464 F.2d 160, 164 (5th Cir. 1972)). 

The failure to give the requested charge on the theory of the defense, and 
giving the charge that any advice given by Lehman to Ijedges was not a defense to 
the offense charged was reversible error. /C/U kl(b$61I% : I 

The judgment of conviction is REVERSED. n3 .J' 

n3 Our disposition of the case makes it unnecessary for us to reach Hedges' 
assignment of error that the rebuttal argument of the government was 
prejudicial. 
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OPINIONBY: CAPORALE 

OPINION: [*220] [**544] Defendant, Dwight E. Reddick, appeals the denial 
of an [***4] evidentiary hearing and dismissal of his motion, made under the 
provisions of the Postconviction Act, Neb. Rev. Stat. @@ 29-3001 through 29-3004 
(Reissue 1985), to vacate or set aside the judgment affirmed in State v. 
Reddick, 221 Neb. 322, 376 N.W.2d 797 (1985) (Reddick I). He has assigned six 
errors to the ruling on his postconviction motion, which meld to assert that the 
postconviction court erred in denying him an evidentiary hearing and dismissing 
his motion, inasmuch as the records and files establish that the trial court 
erred (1) in failing to dismiss the public defender and appoint substitute 
counsel because of the public defender's conflict of interest and failure to 
zealously pursue Reddick's defense and (2) in failing to find one of the trial 
judges to have lacked impartiality. Reddick has also filed a motion to expand 
the record, claiming that a certain statement made by him has been omitted from 
the trial court bill of [**545] exceptions. We overrule Reddick's motion 
and affirm the postconviction court's judgment dismissing his motion for 
postconviction relief. 

Reddick, pursuant to his no contest plea, was adjudged guilty of attempted 
first [***5] degree sexual assault. He was thereafter determined to be a 
nontreatable mentally disordered sex offender and sentenced to imprisonment. 
Reddick's direct appeal of his conviction and sentence to this court in Reddick 
I resulted in the rejection of his claims that the trial court had erred in 
finding hie condition to be nontreatable and in finding constitutional the 
requirement of Neb. Rev. Stat. @ 29-2914 (Reissue 1985) that nontreatable 
mentally disordered sex offenders be imprisoned. 
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We begin by recalling that a defendant seeking postconviction relief has the 
burden of establishing a basis for such relief, State v. Harton, ante p. 167, 
430 N.W.2d 313 (1988), and State v. Painter, 229 Neb. 278, 426 N.W.2d 513 
[*221] (1988), which is available only when a constitutional right has been 
infringed or violated. Kerns v. Grammer, 227 Neb. 165, 416 N.W.2d 253 (1987); 
@ 
29-3001. 

Reddick'e first claimed trial error rests on the fact that he wrote a number 
of letters to the trial judges, complaining about the representation afforded 
him by the attorneys assigned to him through the office of the Lancaster 
[***6] County public defender, and that he questioned the ethics of one of 
those attorneys. He argues that these complaints, coupled with his unsuccessful 
effort to have substitute counsel appointed, created a conflict of interest 
between his appointed attorneys and himself such as to have deprived him of the 
effective assistance of counsel. 

There is no question but that a criminal defendant has a constitutional right 
not only to counsel, but to the effective assistance of counsel. State v. 
Scholl, 227 Neb. 572, 419 N.W.2d 137 (1988); State v. Grotzky, 222 Neb. 39, 382 
N.W.2d 20 (1986); U.S. Const. amend. VI. 

The voluntariness of a plea entered upon the advice of counsel depends on 
whether the advice was within the range of competence demanded of attorneys in 
criminal cases. State v. Harton, supra; Hill v. Lockhart, 474 U.S. 52, 106 S. 
Ct. 366, 88 L. Ed. 2d 203 (1985). We have said that to assert a successful claim 
of ineffective assistance of counsel, a criminal defendant must prove (1) that 
his or her attorney failed to perform as well as an attorney with ordinary 
training and [***?I skill in the criminal law in the area; (2) that the 
defendant's interests were not conscientiously protected; and (3) that if the 
defendant's attorney had been effective, there is a reasonable probability that 
the results would have been different. State v. Harton, supra; State v. 
Painter, supra; State v. Propst, 228 Neb. 722, 424 N.W.2d 136 (1988); Strickland 
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). In order 
to satisfy the third, or prejudice, requirement in the context of a plea, the 
defendant must show that there is a reasonable probability that, but for 
counsel's errors, defendant would not have pled and would have insisted upon 
going to trial. State v. Harton, supra; Hill v. Lockhart, supra. A reasonable 
probability consists of a probability sufficient to undermine confidence in the 
outcome. [*222] State v. Harton, supra; State v. Broomhall, 227 Neb. 341, 
417 N.W.2d 349 (1988). 

The phrase "conflict of interest" denotes a situation in which regard for one 
duty tends [***8] to lead to disregard of another; a conflict of interest 
places a defense attorney in a situation inherently conducive to divided 
loyalties. State v. Nance, 227 Neb. 581, 418 N.W.2d 598 (1988). Assuming for 
purposes of argument, but not concluding, that Reddick's complaints against his 
attorneys created the awkward situation he claims, there is nothing to indicate 
that this situation was "inherently conducive to divided loyalties." If 
anything, the attorneys' best defense against Reddick's allegations would have 
been made by providing Reddick with the very best defense to the criminal 
charges facing him that was possible. Thus, Reddick's interests and those of 
his attorneys were in harmony, not at odds. 
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[**546] The fact that Reddick may have been uncomfortable with the 
situation he himself created provides no basis for the appointment of substitute 
counsel. The right of an indigent defendant to have counsel does not give such 
a defendant the right to be represented by counsel of his or her own choosing, 
and the mere distrust of, or dissatisfaction with, appointed counsel is not 
enough to secure the appointment of substitute counsel. State v. McCoy, 228 
Neb. 178, 421 N.W.2d 780 (1988); [***9] State v. Jones, 213 Neb. 1, 328 
N.W.2d 166 (1982). 

The record not only fails to demonstrate the conflict of interest claimed by 
Reddick, but demonstrates that the attorneys assigned to represent him 
competently protected his interests. Indeed, in entering his plea Reddick 
himself told the trial judge then presiding that the attorney representing and 
appearing with him was competent and had performed satisfactorily. It is 
noteworthy that Reddick had originally been charged with a second offense, that 
of using a firearm in the commission of a felony, which was dismissed as part of 
his negotiated plea. 

An evidentiary hearing may properly be denied on a motion for postconviction 
relief when the records and files in the case affirmatively establish that 
defendant is entitled to no relief. State v. Propst, supra; State v. Galvan, 
222 Neb. 104, 382 N.W.2d 337 (1986). The records and files affirmatively show 
[*223] Reddick was not deprived of the effective assistance of counsel; he 
therefore is not entitled to relief on the claimed ground. Thus, the first 
assignment of error is without merit. [***lo] 

Reddick next argues that one of the trial judges should have disqualified 
himself ae Reddick requested because the questioned judge, while serving as a 
deputy county attorney, had prosecuted Reddickin a different case several years 
earlier. The gravamen of Reddick's contention appears to be that the failure of 
said judge to disqualify himself offended Reddick's constitutional right to due 
process of law by depriving him of an impartial judge. 

The first difficulty Reddick encounters is that this is an issue which could 
have been raised in his direct appeal. It is the well-settled rule in this 
state that a motion for postconviction relief may not be used to obtain review 
of issues which could have been raised on direct appeal. State v. Painter, 229 
Neb. 278, 426 N.W.2d 513 (1988). Moreover, a voluntary plea of no contest waives 
every defense to the charge, whether the defense is procedural, statutory, or 
constitutional, except the defenses that the information is insufficient to 
charge an offense and that the plea was the result of ineffective assistance of 
counsel. State v. Maeder, 229 Neb. 568, 428 N.W.2d 180 (1988) ; [***ll] State 
v. Falcone, 212 Neb. 720, 325 N.W.2d 160 (1982). Additionally, the record shows 
that while the trial judge in question overruled Reddick's motion to discharge 
the lawyers assigned to him and appoint substitute counsel, and refused to 
release Reddick on his own recognizance, that judge had nothing to do with 
accepting Reddick's plea or determining his status or sentence. Moreover, a 
motion to disqualify a judge on the ground of bias or prejudice is addressed to 
the judge's sound discretion, and an order overruling such a motion will 
ordinarily be affirmed on appealunlessthe record establishes bias or prejudice 
as a matter of law. State v. Bird Head, 225 Neb. 822, 408 N.W.2d 309 (1987). A 
judge is not disqualified merely because he at some earlier time prosecuted the 
criminal defendant appearing before him. See, State v. Bird Head, supra; State 
v. Burnaide, 185 Neb. 234, 175 N.W.2d 1 (1970). Thus, even if the issue could 
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be raised at this time, the trial record would fail to establish error in the 
failure of the questioned judge to disqualify himself [***I21 and, [*224] 
consequently, would present no basis for granting postconviction relief. 
Accordingly, the second assignment of error is also without merit. 

This brings us to Reddick's motion that the record be expanded. In essence, 
he claims that the trial bill of exceptions, as considered by the postconviction 
court, is deficient in that it does not contain a statement he made under oath. 
Specifically, he claims to have testified that he had heard from one of his 
attorneys that the prosecuting [**547] attorney expressed the belief that 
Reddick's victim lied when she said she had not engaged in prostitution. 
Assuming for the purposes of argument, but not finding, that Reddick so 
testified and that for some reason the testimony was omitted from the trial bill 
of exceptions, such occurrences would not change the outcome of this proceeding. 
The prosecutor' s hearsay belief as to the victim' s truthfulness, whatever it may 
have been, is not shown by the record and could have nothing to do with 
Reddick's decision to plead no contest to the attempted sexual assault, for the 
prosecutor's belief would not have been admissible in a trial should Reddick 
have chosen to forgo the benefit of the plea [***I31 bargain. This 
resolution must not be read, however, as indicative of any dilution of this 
court's absolute intolerance of any editing of the record by anyone. 

Accordingly, Reddick's motion to expand the record is overruled, and the 
judgment of the postconviction court denying Reddick's motion for postconviction 
relief is affirmed. 

Affirmed . 
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OPINION: 
[*I1 

OPINION AND ORDER 

Appellant was removed from his position as Supply Technician with the Bureau 
of Prisons' U.S. Penitentiary in Leavenworth, Kansas, based on two charges of 
violating agency regulations concerning the outside employment of agency 
employees. nl On appeal to the Board's St. Louis Regional Office, the presiding 
official sustained the first charge which dealt with appellant's failure to 
obtain prior approval for outside employment. He concluded that appellant did 
not prove his affirmative defense of disparate treatment to this charge. As to 
the second charge, the presiding official concluded that appellant's business 
dealings with his employer did constitute a prohibited conflict of interest, n2 
but that appellant proved he was treated in a disparate fashion from other 
employees who were involved in business dealings with the penitentiary. Finding 
such disparate treatment to be a prohibited personnel practice under 5 U. S.C. @ 
2302(b)(6), he reversed the second charge and, based on the sustained charge, 
mitigated the removal to a 30-day suspension. 

nl Appellant was charged with violating Paragraphs 9. a.5 and 9. a.2 of the 
agency's Standards of Employee Conduct and Responsibility which state in 
pertinent part as follows : 

Prior approval for engaging in outside employment is mandatory. The employee 
must file a written request to the head of the institution, or Personnel Officer 
in the Central Office, no later than five (5) days before commencing the outside 
employment .... 

Outside Employment (including self-employment) must not constitute or give 
the appearance of a conflict of interest with official duties; nor must the 
identification of an employee with such employment be likely to bring disrepute 
upon the Prison Service or the Federal Government. 

n2 The presiding official did not, however, sustain that portion of the 
specification supporting the second charge which reads as follows: 

(1) Your identification with such employment has brought disrepute on the 
Prison Service. 

(2) Your actions in this matter have destroyed your credibility as a 
correctional worker and have demonstrated that you are not one to whom the care, 
custody and correction of Federal criminal offenders may be entrusted. [*2] 
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The agency filed a timely petition for review asserting that appellant was 
not treated disparately, n3 and that the presiding official's finding that the 
agency had engaged in a prohibited personnel practice as to the second charge 
was an erroneous interpretation of statute. We hereby GRANT the agency's 
petition under 5 U.S.C. @ 7701(e)(l). n4 

n3 The agency also offered "new and material evidence" to prove that 
appellant had not been treated in a disparate fashion. We need not consider 
this evidence in light of the Board's findings infra. 

n4 The Office of Personnel Management intervened in this case to contest the 
Board's authority to mitigate penalties. Since that issue has been fully 
addressed in Douglas v. Veterans Administration, MSPB Docket No. AT075299006 
(April 10, 1981), however, we decline to consider it further here. 

Appellant, a receiving clerk at the prison commissary warehouse, formed a 
partnership with the commissary supervisor to establish Leavenworth Wholesale 
Outlet, a catalogue business which sold gift items to inmates, and Midwest 
Wholesale Company, through which the commissary supervisor purchased goods to be 
sold in the commissary. The [*3] specification in support of the second 
charge stated that appellant's business relationship constituted a conflict of 
interest in that the partnership was directly involved in selling goods to 
appellant's employer and further that the purchaser was his business partner. 
Appellant did not dispute the charge but alleged that other agency employees 
were also engaged in business dealings with the penitentiary and were not 
disciplined. 

The record reflects that other employees sold goods to inmates. However, 
they did not benefit from their government jobs in so doing. n5 On the other 
hand, as receiving clerk at the commissary warehouse, appellant's duties 
included invoicing items delivered by shippers and checking them against 
purchase orders. As commissary supervisor, his business partner was the sole 
approving authority for buying merchandise. He determined the needs of the 
commissary, as well as the companies from which to purchase goods, and was 
responsible for the commissary trust fund. The effect of the business 
arrangement in Midwest was that appellant's business partner purchased goods for 
the commissary from his own partnership. Appellant's partnership in Midwest 
had, [ * 4 ]  as its central purpose, a function so closely related to the 
duties imposed by his Federal employment that on its face it gave rise to a 
prohibited conflict of interest. Upon review, the Board finds that the agency 
established that other employees who were not disciplined were not similarly 
situated. See Woody v. General Services Administration, MSPB Order No. 
SF0752811088 (June 2, 1981). We conclude that appellant's claim of disparate 
treatment is lacking in merit, and that the applicability of 5 U . S . C .  @ 
2302(b)(6) is thus rendered moot. 

n5 Mr. Leslie Hunnell, counselor at the penitentiary, owned Leavenworth Rock 
Pile which sold lapidary items to the inmates. Tr. 70, 132. Mr. Robert Lang, 
relief clerk, performed outside janitorial work. Tr. 152. Although Appellant 
testified that several other individuals had outside employment, he was unable 
to give any dates nor did he specify which jobs the individuals held at the 
prison. Tr. 180-190, 193. Appellant's testimony consists of general 
unsupported allegations to which we give little weight. 
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The remaining issue for consideration is the propriety of the penalty based 
on the two sustained charges. The Board [*5] decided in Douglas v. Veterans 
Adminiatration, MSPB Order No. AT075299006 at 1 (April 10, 1981), that "the 
Board does have authority to mitigate penalties when the Board determines that 
the agency penalty is clearly excessive, disproportionate to the sustained 
charges, or arbitrary, capricious, or unreasonable. However, the Board is not 
free simply to substitute its judgment for that of management, which has the 
primary responsibility for maintenance of the productivity and discipline of the 
Federal work force. 

In this case, appellant's wrongdoing was a serious breach of trust. The 
Government clearly has an interest in prohibiting such conduct, and in ensuring 
that its agents and employees are not compromised in the performance of their 
duties as a result of any outside influences. See Lavelle v. Department of the 
Air Force, MSPB Order No. DA075209157 (December 10, 1981); Smith v. Department 
of the Interior, MSPB Order No. DA07520913 (May 6, 1981). We note that 
appellant had worked for the penitentiary almost 17 years with no prior 
disciplinary record. n6 However, in light of the Government's compelling 
interest in avoiding conflicts of interest [ * 6 ]  on the part of its 
employees, and in upholding the integrity of the Federal service, the Board 
cannot find that the agency's punishment of removal is too harsh. 

n6 Since the agency has presented no evidence indicating that appellant's 
performance on the job was deficient, appellant is entitled to the presumption 
that his performance has been satisfactory. 

Accordingly, the initial decision dated August 11, 1980, is REVERSED and the 
removal action is SUSTAINED. 

This is the final order of the Merit Systems Protection Board in this appeal. 
5 C.F.R. @ 1201.113(~). 

Appellant is hereby notified of the right to seek judicial review of the 
Board' s action ae specified in 5 U. S.C. @ 7703. A petition for judicial review 
must be filed in the appropriate court no later than thirty (30) days after 
appellant's receipt of this order. 
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OPINIONBY: TAYLOR 

OPINION: 
BEFORE 

Daniel R. Levinson, Chairman OF Jt 

Antonio C. Amador, Vice Chairman 

Jessica L. Parks, Member 

OPINION AND ORDER 

The appellant has petitioned for review of an initial decision, issued May 
16, 1990, that sustained the agency's action removing him from the position of 
Manager, Civil Aviation Security Field Office, effective January 10, 1990. For 

the reasons discussed below, we GRANT the appellant's petition, AFFIRM the 
initial decision as modified by this Opinion and Order, and MITIGATE the removal 
action to a demotion. 

BACKGROUND 

The agency based its removal action on three charges of misconduct: Engaging 
in conduct resulting in a conflict of interest; accepting gratuities; and 
falsifying time and attendance records. Agency File, (A.F.), Tab 6. With the 
exception of one of the five specifications of falsification, all of the 
allegations of misconduct stemmed from the appellant's actions as the Team 
Leader of an inspection, conducted in August 1988 under the agency's Civil 
Aviation Security National Airport Inspection [*2] Program (CASNAIP), at the 
Luis Munoz Marin Airport, San Juan, Puerto Rico. 

In its conflict of interest charge, the agency alleged that the appellant 
directed that the team's lodging arrangements in San Juan be made at a 
Travelodge hotel controlled by a personal friend of his, Mr. Tony Santana, who 
also controlled Airport Aviation Services (AAS), the firm responsible for 
security at the airport being inspected. The administrative judge found that 
the reservations were made, at the appellant's direction, by Victor Leon, an AAS 
corporate officer and a friend of the appellant, even though the Lead Agent at 
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the agency's San Juan office had recommended other lodging arrangements. The 
administrative judge further found that the appellant's actions constituted a 
conflict of interest, or at least the appearance of a conflict of interest. 

In so finding, she acknowledged that AAS could not be fined directly by FAA for 
security deficiencies disclosed during the CASNAIP inspection, but stated that 
it would obviously be beneficial to AAS to pass inspection since its employer, 
the air carrier, could be fined for any AAS violation. The administrative judge 
also rejected the appellant's argument [ * 3 ]  that this charge could not be 
sustained because the agency had not submitted any evidence of its standards of 
conduct. She found that such evidence was not required because the agency had 
not cited the standards of conduct in its notice of proposed removal or decision 
letter, and because the standards of conduct were public information contained 
in the Code of Federal Regulations. 

The charge of accepting gratuities included two specifications. The agency 
first alleged that the appellant accepted a wrist watch from the Travelodge 
management without paying for it. The appellant testified that a dress watch, 
worth $280, was taken from his hotel room at the Travelodge while he was 
preparing for the CASNAIP inspection, and that he reported the incident to the 
hotel management. It was undisputed that the hotel manager, at Tony Santana's 
direction, replaced the watch with a new one costing $275. Crediting testimony 
indicating that the appellant either knew or should have known that the hotel 
would not be reimbursed by its insurance carrier for the cost of the replacement 
watch, the administrative judge found that the appellant had improperly accepted 
a gratuity from Santana. 

The second [ * 4 ]  specification of accepting gratuities concerned the 
appellant's five-day stay at the Travelodge, on personal time, after completion 
of the CASNAIP inspection. Although the appellant was charged $55 per night for 
lodging while on official government business, he was charged only $27.50 per 
night during his personal stay, pursuant to a personal notation on his bill by 
Tony Santana. The normal room rate was $73.00 per night. 

The appellant stated that he recalled thinking that he had gotten a "good 
deal," but that he did not notice the notation on the bill by Mr. Santana. 
A.F., Tab 7B. The administrative judge found, however, that the appellant must 
have been aware that he was receiving a substantial reduction from the 
government rate, which is in turn generally lower than the commercial rate. She 
therefore found that the appellant had received a gratuity as charged. 

The charge of falsifying time and attendance records included five 
specifications: That the appellant reported eight hours of overtime for August 
28, 1988, and three hours of overtime for August 29, 1988, when he did not in 
fact work the hours claimed; that he submitted time and attendance reports 
showing himself in [*5] a duty status on September 1 and 2, 1988, and 
received compensation therefor, when he was in fact on vacation; and that he 
falsely showed himself in a duty status for three hours on January 10, 1989, 
during which time he was attending a funeral. 

The appellant admitted that he did not work any overtime on August 28. He 
claimed, however, that he worked eight hours of overtime on Sunday, August 21, 
and listed the time on a subsequent time report so that he would not have to 
amend his earlier time report. A.F., Tab 7B. nl The administrative judge found 
this explanation implausible, since the weekend of August 20-21 fell in the 
middle of a pay period, and there was thus no reason for the appellant not to 
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have simply reported overtime worked on August 21 on the correct time and 
attendance report. n2 

nl He said he also worked overtime on Saturday, August 20, for which he never 
claimed compensation. See id. 

n2 The matter of the three hours of overtime claimed for August 29, 1988, is 
discussed below. 

The appellant acknowledged that his time and attendance report, which showed 
him in a duty status on September 1 and 2, 1988, was inconsistent with his 
travel voucher, submitted [*6] September 12, which showed him on annual leave 
on both days. Although the formal CASNAIP inspection ended on August 31, the 
appellant claimed that he returned to the airport on September 1 to return his 
rental car and to conduct a final "look around inspection" at the terminal area, 
and that he then returned to the hotel and started working on his inspection 
report. A.F., Tab 7B. He admitted that he did not work on September 2, and 
said that the contrary entry on his timesheet was an innocent oversight. 

The administrative judge noted that the appellant's conflicting entries for 
September 1 constituted the third instance of inaccurate time reporting within 
the space of five days. She found his explanation to be implausible, given his 
experience with time and attendance procedures as a supervisor and as a time and 
attendance clerk for his office, and concluded that the appellant submitted a 
false report with the intent to defraud the government. The administrative 
judge similarly found the admittedly incorrect entry for September 2 to be a 
deliberate falsification, finding it inherently improbable that an individual 
with several years experience as a supervisor and investigator, [*7] plus 
experience as a police officer, could forget so much factual information within 
the space of two weeks. 

The appellant admitted that he should have taken three hours of annual leave 
on January 10, 1989, in order to attend a funeral, and said his failure to do so 
was an oversight on his part. The administrative judge found this explanation 
implausible in light of the undisputed testimony of the time and attendance 
clerk 
hat she gave the appellant a written reminder about taking leave for that 
date. 

After finding that the agency had sustained its charges of misconduct, the 
administrative judge considered the appellant's allegation of race 
discrimination based on disparate treatment, which she found to be unsupported 
because the white employees cited were not shown to have been charged with 
similar offenses. The administrative judge then considered and rejected several 
additional affirmative defenses raised by the appellant: (1) That the agency had 
delayed unduly in proposing the adverse action; (2) that the agency failed to 
afford him a fair opportunity to defend himself at the oral reply; (3) that the 
agency failed to respond fully and in a timely fashion to his discovery [*8] 
requests; ( 4 )  that agency officials engaged in prohibited ex parte 
communications with the deciding official; and (5) that the agency submitted 
inflammatory material in its response tothe Board's Acknowledgment Order, which 
portrayedthe appellant in a bad light. Finally, the administrative judge found 
that the removal penalty was within the bounds of reasonableness. 

In his petition for review, the appellant questions the sufficiency of the 
evidence with respect to each of the charges and specifications sustained 
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against him, and asks for reversal or mitigation of the removal penalty on the 
following additional grounds: (1) That the agency could not sustain its charges 
of a conflict of interest and acceptance of gratuities without introducing 
into evidence its written standards of conflict, and proving that his conduct 
violated those standards; (2) that the agency's failure to comply fully with his 
discovery requests denied him evidence to support his allegation of disparate 
treatment; (3) that the administrative judge erred in finding no evidence of 
discrimination; and (4) that the deciding official's decision to remove him was 
the product of another official's improper influence [*9] rather than of the 
deciding official's own independent judgment. n3 In addition, the appellant has 
submitted what he characterizes as new and material evidence -- a state agency 
decision granting him unemployment benefits. n4 

n3 The Board will not undertake a full review of the record to consider a 
party's mere disagreement with the administrative judge's factual findings and 
credibility determinations, where the administrative judge properly evaluated 
the evidence in accordance with the standards set forth in Hillen v. Department 
of the Army, 35 M.S.P.R. 453, 458 (1987). See Jeffers v. Veterans 
Administration, 40 M.S.P.R. 567, 570-71, aff'd, 892 F.2d 1050 (Fed. Cir. 1989) 
(Table), cert. denied, 110 S. Ct. 1815 (1990); Weaver v. Department of the Navy, 
2 M.S.P.R. 129, 133-34 (1980), review denied, 669 F.2d 613 (9th Cir. 1982) (per 
curiam). Our review of the initial decision, in light of the objections raised 
by the appellant in his petition for review, persuades us of the propriety of 
the administrative judge's factual findings, and the legal conclusions she drew 
therefrom, in sustaining the specifications of falsifying time and attendance 
records, with the exception of the three hours of overtime on August 29, 1988 
(discussed subsequently in this opinion and order). We similarly find that the 
administrative judge properly found that the appellant failed to establish his 
affirmative defenses that he was discriminated against because of race or that 
he was prejudiced by the agency's delay in bringing an adverse action. 

n4 The Board has held that decisions by state unemployment tribunals 
constitute evidence worthy of consideration, but that such decisions are not 
binding on the Board. Herring v. U.S. Postal Service, 40 M.S.P.R. 342, 346 
(1989). The state agency decision here has little probative value because the 
statutory standard applied by the state agency -- whether the employee was 
discharged for deliberate misconduct in willful disregard of the employer's 
interest -- is very different from the statutory standard applicable to the 
Board's decision -- whether the removal action was for such cause as would 
promote the efficiency of the service. In addition, the state decision contains 
very little factual or legal analysis. We therefore find that it does not 
warrant a different outcome than the one reached by the administrative judge. 
[ *lo I 

ANALYSIS 
The agency was not required to introduce into evidence its ethical standards of 
conduct. 

The appellant contends that the charges of conflict of interest and 
acceptance of a gratuity should not have been sustained because the agency 
failed to introduce into evidence the specific standards of conduct which he 
supposedly violated. As the administrative judge pointed out, however, the 
agency did not charge the appellant with violating its standards of conduct; it 
charged him with specific behavior that it characterized as constituting a 
conflict of interest and the acceptance of a gratuity. See A.F., Tab 6. 
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Contrary to the appellant's unsupported assertion, there is no requirement that 
an employee must violate a specific written policy before he can be disciplined 
under chapter 75. The sole criterion under chapter 75 is that the adverse 
action be "for such cause as will promote the efficiency of the service. " See 5 
U.S.C. @ 7513(a) ; Goode v. Defense Logistics Agency, 31 M.S.P.R. 446, 449 (1986) 
(the efficiency of the service is the ultimate criterion for determining both 
whether any disciplinary action is warranted and whether a particular penalty 
may [*I11 be sustained). n5 

n5 Even if proof of the agency's standards of conduct had been required, the 
administrative judge could properly have taken official notice of them because 
they are published in the Code of Federal Regulations. See 5 C.F.R. @ 1201.64; 
Gilliam v. Department of Commerce, 6 M.S.P.R. 57, 59 (1981) (since agency 
circular was not published in the Code of Federal Regulations, its issuance or 
revocation was a matter for evidentiary proof). As we discuss below, the 
appellant's acceptance of a reduced room rate from Mr. Santana violated 
applicable regulations and satisfied the efficiency of the service criterion. 
The agency failed to establish a conflict of interest by a preponderance of 
the evidence. 

The appellant contends that there was nothing inherently improper in 
arranging for lodging for himself and the members of his inspection team at Mr. 
Santana's hotel, noting that the agency did not claim that the accommodations at 
the Travelodge were unsuitable. He also points out that Flor Ramos, the head of 
the agency's local security office, has also been friendly with Mr. Santana's 
general manager, and has also reserved rooms at Mr. Santana's Travelodge 
[*I21 for agency employees. In sustaining the charge, the administrative 
judge stressed Mr. Ramos's testimony that he has never directed the agency's 
lodging needs to Mr. Santana's Travelodge when the airport security operations 
of Mr. Santana's other company were being inspected. 

To prove the existence of a conflict of interest, an agency must establish 
that its employee was acting in two separate capacities, at least one of which 
involved his official duties, and that the nature of his interests or duties in c r t L  I G  
one capacity had a " direct and predictable effect" on his interests or duties , t l r c h @ d  
in his other capacity. See Lane v. Department of the Army, 19 M.S.P.R. 161, 162 
(1984); Deal v. Department of Justice, 11 M.S.P.R. 370, 372 (1982) (employee's 
private business was so closely related to the duties imposed by his Federal 
employment ae to give rise to a prohibited conflict of interest) ; State v. ,f lflcA& 
Reddick, 230 Neb. 218, 430 N.W.2d 542, 545 (1988) (a conflict of int= 
denotes a situation that is "inherently conducive to divided loyaltiesw). To 

& prove the existence of an appearance of a conflict of interest, an agency must 
show that the individual's interests or duties in one [*I31 capacity would 
"reasonably create an appearance" of having an effect on his interests or duties 
in the other capacity. See Lane, 19 M.S.P.R. at 162-63. 

In sustaining the agency's charge of a conflict of interest in this case, 
the administrative judge found that "the appellant's conduct did create a 
conflict of interest or at least an appearance of a conflict of interest. " 

Initial Decision at 6. Proof of an appearance of a conflict of interest is 
insufficient where the agency, as here, charges an employee with an actual 
conflict of interest. Id. at 162. The agency's charge can therefore be 
sustained only if it proved the existence of an actual conflict of interest. 
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As a government employee in need of lodging for himself and his team members 
while performing duties away from his usual post of duty, the appellant's 
interest was in procuring suitable accommodations at a reasonable cost and at a 
convenient location. As Team Leader of the CASNAIP inspection, the appellant's 
duty was to conduct a rigorous and impartial inspection of operations at the San 
Juan airport, including the security system operated by AAS. We fail to see how 
arranging for and being a guest at Mr. Santana's [*I41 hotel, at the 
customary room rate and level of accommodations for government lodging, would 
have a " direct and predictable effect" on the ability of the appellant, or his 
team members, to conduct a rigorous and impartial inspection of the operations 
of Mr. Santana's security firm. 

If there was an actual conflict of interest in this case, it lay in the 
conflict inherent in conducting a regulatory inspection of a friend's business 
operations. The agency did not charge the appellant with a conflict of 
interest for failing to recuse himself from participating in the CASNAIP 
inspection, however, or with conducting that inspection in a biased manner. 
Since the Board is required to review the employing agency's action solely on 
the grounds invoked by the agency, Gottlieb v. Veterans Administration, 39 
M.S.P.R. 606, 609 (1989), we cannot sustain a charge of a conflict of 
interest. 

The agency proved that the appellant received an improper gift or gratuity by 
accepting a reduced room rate. 

The Office of Personnel Management (OPM) has mandated that Federal executive 
agencies issue regulations governing their employees' ethical obligations 
regarding conflicts of interest and standards [*15] of conduct. 5 C.F.R. 
Part 735. Part 735 prescribes the minimum standards that such regulations must 
meet, including the following standards regarding the acceptance of gifts and 
gratuities: 

Except as provided in paragraphs (b) and (f) of this section, n6 an employee 
shall not solicit or accept, directly or indirectly, any gift, gratuity, favor, 
entertainment, loan, or any other thing of monetary value, from a person who: 

(1) Has, or is seeking to obtain, contractual or other business or financial 
relations with his agency; 

(2) Conducts operations or activities that are regulated by his agency; or 

(3) Has interests that may be substantially affected by the performance or 
nonperformance of his official duty. 
5 C.F.R. @ 735.202(a). The Department of Transportation's regulation concerning 
gifts and gratuities is virtually identical to section 735.2021a). exce~t that . , .  
it also proscribes the acceptance of food or lodging from the listed pGrsons. 
49 C.F.R. @ 99.735-9. 

n6 None of the exceptions of subsections (b) and (f) are applicable to the 
facts of this case. 

It was undisputed that Mr. Santana controlled the company responsible for 
security at the Luis Munoz Marin Airport, [*I61 that the appellant was the 
leader of the FAA inspection team checking the adequacy of security at that 
airport, and that, at Mr. Santana's direction, the appellant was charged only 
half the government rate for his five-day personal stay at Mr. Santana's hotel 
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following the completion of the CASNAIP inspection. The appellant argues that 
it was not improper to accept a gratuity from Mr. Santana because only the air 
carrier was directly regulated by and subject to fines imposed by the agency. 

O' We concur with the administrative judge that Mr. Santana had an obvious interest 
in having his security company pass muster in the FAA inspection, because the 
disclosure of deficiencies could jeopardize the firm's contract with the air 
carrier. Under these circumstances, we conclude that Mr. Santana was a person 
who "conducts operations or activities that are regulated by the agency," and 

4 that he "ha[d] interests which may be substantially affected by the performance 
or nonperformance of [the appellant's] official duty." The appellant's 
acceptance of a reduced room rate at Mr. Santana's hotel therefore violated 5 
C.F.R. @ 735.202(a) and 49 C.F.R. @ 99.735-9. n7 

n7 We further find that, even in the absence of these regulations, there was 
@ '  an adequate nexus between the charged conduct and the efficiency of the service 

A 8 1  to warrant disciplinary action. An adverse action promotes the efficiency of 

0"p the service when the grounds for the action relate to either an employee's 
ability to accomplish his duties satisfactorily or to some other legitimate 
government interest. Hatfield v. Department of the Interior, 28 M.S.P.R. 673, 
675 (1985). Accepting a gratuity from someone whose business operations are 
subject to inspection by the agency could undermine the agency's interest in 
assuring that its employees refrain from actions that might result in or create 
the appearance of losing complete independence and impartiality in its 
inspection activities. See Krbec v. Department of Transportation, 21 M.S.P.R. 
239, 242-44 (1984) (the acceptance of food, travel, and lodging from a 
receipient of agency grants, by an employee with responsibility for monitoring 
agency grants, reflected negatively on the agency and undermined agency 
confidence in the employee's integrity), aff'd, 770 F.2d 180 (Fed. Cir. 1985) 
(Table). [*17] 
The agency failed to prove that the wrist watch accepted by the appellant 
constituted an improper gift or gratuity. 

The evidence cited by the administrative judge shows that the hotel was not 
legally obligated to replace the appellant's watch, and that the appellant had 
no sound basis for his stated belief that the loss was covered by the hotel's 
insurance. See Initial Decision at 7-10. It was undisputed, however, that a 
watch wae missing from the appellant's hotel room, and that the hotel replaced 
it with a watch of approximately equal value. 

Since the loss and replacement of the watch resulted in no net gain to the 
appellant, we conclude that the replacement watch would constitute an improper 
gift or gratuity only if the hotel would not have replaced the watch but for the 
appellant's position with the FAA. The evidence on this point was inconclusive. 
The appellant testified that Gil Diaz, the resident manager of the hotel, told 
him that Mr. Santana was very upset because the watch had been taken from an FAA 
employee. Initial Decision at 8-9. Mr. Diaz said in his statement that it is 
hotel policy to replace missing and stolen items in order to keep a good 
customer. [*I81 A.F., Tab 7C. Although he was unaware of any other similar 
incidents during his employment with the hotel, Mr. Diaz said that he would take 
the same course of action in the future if he thought a theft claim was true. 
Id. Fernando Jaubert, the general manager, said in his statement that he 
approved the replacement of the watch because he knew the appellant and did not 
question his integrity. Id. Mr. Jaubert recalled only one other incident in 
which a guest reported a missing item, a ring valued at $300-400. Unlike the 
present case, the missing ring was reported to the police and to the insurance 
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carrier, which assumed responsibility for reimbursing the guest. n8 

n8 The record does not reflect whether Mr. Jaubert was personally acquainted 
with the individual who lost the ring. 

Under the existing record, we find that the agency failed to prove by a 
preponderance of the evidence that it was the appellant's status as an FAA 
employee, and not some other factor, that impelled the hotel to replace the 
missing watch. We therefore conclude that the replacement watch did not 
constitute an improper gift or gratuity. 
The agency failed to prove that the appellant did not [*I91 work three 
hours of overtime on August 29, 1988. 

In hie written statement given to agency investigators, the appellant said he 
worked the three hours overtime reported on his timesheet for Monday, August 29, 
but he could not recall whether he worked the overtime on that date, or on 
Monday, August 22. A.F., Tab 7C. Two team members, Elkins and Gallatin, 
testified that they recalled seeing the appellant one evening at the airport, 
but neither could recall whether this occurred on August 29. The appellant 
testified that, upon hearing Gallatin's testimony, he remembered that his 
conversation with Gallatin occurred after the team picnic on August 28, and that 
he worked the overtime on August 29, as reported. The administrative judge 
found the appellant's sudden recollection to be "convenient," and concluded that 
there was "no evidence" to support his claim of three hours of overtime. 
Initial Decision at 13. 

The agency has the burden to prove each of its charges and specifications by 
a preponderance of the evidence. See 5 C.F.R. @ 1201.56(a)(l)(ii). The 
apparent basis for this specification of misconduct were the statements by team 
members Coghill and Elkins that they did [*20] not recall seeing the 
appellant working overtime at any time during the CASNAIP inspection. See A.F., 
Tab 7C. n9 If unrebutted, these statements may have met the preponderant 
evidence standard. They were rebutted, however, not only by the appellant's 
testimony, but by the corroborating testimony of Elkins and Gallatin, that they 
had a conversation with the appellant at the airport during the evening hours. 
The testimony of Elkins was particularly important, because it contradicted his 
earlier written statement that he did not recall seeing the appellant at the 
airport on any evening. Based on all the evidence of record, we conclude that 
the agency failed to prove that the appellant did not work three hours of 
overtime on August 29, 1988. 

n9 The statements obtained from the other two team members, Gallatin and 
Flores, did not address this issue. See id. 
The appellant failed to establish that the deciding official's decision to 
remove him was the product of another official's improper influence. 

William Jaillet, the appellant's immediate supervisor, was both the proposing 
and deciding official in the removal action against the appellant. n10 The 
appellant alleges [*21] that the actual decision to remove the appellant was 
made, not by Jaillet, but by Jaillet's superior, Raymond Salazar, Manager of the 
FAA Civil Aviation Security Division. In support of this contention, he cites 
Mr. Jaillet'stestimonythathe discussedthe appellant's case with Salazar, and 
that Salazar concurred with Jaillet's judgment that removal was the appropriate 
penalty. Hearing Tape No. 6 (April 18, 1990). Mr. Jaillet further testified 
that, had Mr. Salazar not concurred with his own judgment, he would not have 
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decided to remove the appellant. Id. The appellant also cites Mr. Jaillet's 
action rating the appellant's performance as fully successful for the one-year 
period ending July 31, 1989, and thereafter authorizing a merit pay increase, as 
evidence that Mr. Jaillet would not have decided to remove the appellant but for 
Mr. Salazar's influence. 

n10 It is not error for the same individual to act as both the proposing and 
deciding official in an adverse action. See Belanger v. Department of 
Transportation, 16 M.S.P.R. 304, 309 (1983). 

The Board has held that there is no statutory or regulatory prohibition 
against ex parte communications between the [*22] proposing and deciding 
officials or any other officials or persons during the agency's decision-making 
process. Appling v. Social Security Administration, 30 M.S.P.R. 375, 381 
(1986). The ultimate decision must be made by the deciding official, however, 
not by some other individual. Cf. Andersen v. Department of State, 27 M.S.P.R. 
344, 350-51 (1985) (in a performance-based action, it is the deciding official's 
independent judgment on the merits that is required by statute, regulation, and 
judicial precedent), aff'd, 790 F.2d 91 (Fed. Cir. 1986) (Table). 

We by no means approve of Mr. Jaillet's statement that he would not have 
exercised his independent judgment had his supervisor expressed a contrary 
opinion. The appellant has failed to establish, however, that Mr. Jaillet's 
judgment in fact differed from that of Mr. Salazar. Mr. Jaillet testified at 
length of how he applied each of the Douglas factors nll to the facts of the 
case, and why he ultimately decided that removal was the appropriate penalty. 
See H.T. No. 3 (April 18, 1990). He also testified that Mr. Salazar told him 
that the decision was his (Jaillet's) to make. We do not find the favorable 
performance [*23] rating given the appellant by Jaillet, or the merit pay 
increase resulting from that rating, to indicate that Jaillet thought removal 
was inappropriate. The appellant was not removed for unsatisfactory performance 
of his job duties; he was removed for misconduct. We accordingly conclude that 
the decision to remove the appellant was made by Mr. Jaillet, not by Mr. 
Salazar. 

nll See Douglas v. Veterans Administration, 5 M.S.P.R. 280, 305-06 (1981). 
The appellant failed to establish that the agency's failure to comply fully with 
his discovery requests denied him evidence to support his allegation of 
disparate penalties. 

The appellant asserts in his petition for review that, during the hearing, 
the agency representative stated that, in addition to the disciplinary actions 
the agency disclosed in the discovery process, the agency had "produced" either 
30 or 36 additional adverse actions. The agency has denied this allegation in 
its response to the petition for review. 

The appellant has not cited to any particular portion of the hearing 
transcript to support his allegation. We decline to review the entire hearing 
record, comprising 30 audio tapes, to determine if any [*24] reference was 
made to 30 or 36 other disciplinary actions, and, if so, what the significance 
of these cases might be. The appellant has simply referred to no record 
evidence to support his claim in this regard. The appellant's mere disagreement 
with the administrative judge's findings and credibility determinations does not 
warrant full review of the record by the Board. See Eikenberry v. Department of 
the Interior, 37 M.S.P.R. 438, 442-43 (1988) (exceptions without specific 
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record citations and persuasive argument of error are insufficient to alter the 
administrative judge's findings and will not be considered); Weaver v. 
Department of the Navy, 2 M.S.P.R. 129, 133 (1980) (the petitioner must identify 
the specific evidence in the record which demonstrates the error), review 
denied, 669 F.2d 613 (9th Cir. 1982) (per curiam). 
Removal exceeds the bounds of reasonableness under the circumstances of this 
case. 

The Board will generally review an agency-imposed penalty only to determine 
if the agency considered all the relevant factors and exercised management 
discretion within tolerable limits of reasonableness. See Douglas v. Veterans 
Administration, 5 M.S.P.R. [*25] 280, 306 (1981). However, when the 
agency'a action is based on multiple charges, some of which are not sustained, 
the Board will carefully consider whether the sustained charges merit the 
penalty imposed by the agency. See id. at 308. 

Here, we have not sustained the conflict of interest charge, one of the two 
specifications of the charge of accepting gratuities, and one specification of 
the charge of falsifying time and attendance records. While the sustained 
charges are serious, we find that the mitigating circumstances in this case 
require a lesser penalty than removal. The appellant has 17 years of service 
with many commendations, and no prior disciplinary actions. The record contains 
no indication that the appellant falsified his CASNAIP inspection report or that 
the agency found it necessary to re-inspect the airport. In addition, one of 
the factors relied upon by the deciding official was the "notoriety of the 
offense since the employees in San Juan were aware of the watch and the hotel 
reservations." Reliance on this factor was improper, as we have determined that 
these two specifications of misconduct cannot be sustained. Finally, the amount 
of the gratuity accepted [*26] by the appellant was substantially less than 
the agency charged. Under all these circumstances, we find that the maximum 
reasonable penalty that could be imposed is a demotion to the next highest 
nonsupervisory position for which the appellant is qualified. See Davis v. 
Department of the Treasury, 8 M.S.P.R. 317, 320-21 (1981) (when the Board finds 
a penalty excessive, the penalty specified by the Board is not necessarily the 
one that, in the Board's view, is "best," or "most reasonable," but rather the 
maximum penalty the Board would find to be within the parameters of 
reasonableness). 

ORDER 

We ORDER the agency to cancel the appellant's removal and to replace it, 
effective January 10, 1990, with a demotion to the next highest nonsupervisory 
position for which the appellant is qualified. See Kerr v. National Endowment 
for the Arts, 726 F.2d 730 (Fed. Cir. 1984). The agency must accomplish this 
action within 20 days of the date of this decision. 

We also ORDER the agency to issue a check to the appellant for the 
appropriate amount of back pay, interest on back pay, and other benefits under 
the Office of Personnel Management's regulations, no later than 60 calendar 
[*27] days after the date of this decision. We ORDER the appellant to 
cooperate in good faith in the agency's efforts to compute the amount of back 
pay, interest, and benefits due, and to provide all necessary information the 
agency requests to help it comply. If there is a dispute about the amount of 
back pay, interest due, and/or other benefits, we ORDER the agency to issue a 
check to the appellant for the undisputed amount no later than 60 calendar 
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days after the date of this decision. 

We further ORDER the agency to inform the appellant in writing of all actions 
taken to comply with the Board's Order and of the date on which the agency 
believes it has fully complied. If not notified, the appellant should ask the 
agency about its efforts to comply. 

Within 30 days of the agency's notification of compliance, the appellant may 
file a petition for enforcement with the regional office to resolve any disputed 
compliance issue or issues. The petition should contain specific reasons why 
the appellant believes that there is insufficient compliance, and should include 
the dates and results of any communications with the agency about compliance. 

This is the Board's final decision in this [*28] appeal. See 5 C.F.R. @ 
1201.113(c). 

NOTICE TO APPELLANT 

You have the right to request further review, as follows: 
Discrimination Claims: Administrative Review 

You may request the Equal Employment Opportunity Commission (EEOC) to review 
the Board's final decision on your discrimination claims. See 5 U.S.C. @ 
7702(b)(l). You must submit your request to the EEOC at the following address: 

Equal Employment Opportunity Commission, Office of Federal Operations, P.O. 
Box 19848, Washington, DC 20036 
You should submit your request to the EEOC no later than 30 calendar days after 
receipt of this order by your representative, if you have one, or receipt by you 
personally, whichever receipt occurs first. See 5 U.S.C. @ 7702(b)(1). 
Discrimination and Other Claims: Judicial Action 

If you do not request review of this order on your discrimination claims by 
the EEOC, you may file a civil action against the agency on both your 
discrimination claims and your other claims in an appropriate United States 
district court. See 5 U.S.C. @ 7703(b)(2). You should file your civil action 
with the district court no later than 30 calendar days after receipt of this 
order [*29] by your representative, if you have one, or receipt by you 
personally, whichever receipt occurs first. See 5 U.S.C. @ 7703(b)(2). If the 
action involves a claim of discrimination based on race, color, religion, sex, 
national origin, or a handicapping condition, you may be entitled to 
representation by a court-appointed lawyer and to waiver of any requirement of 
prepayment of fees, costs, or other security. See 42 U.S.C. @ 2000e5(f); 29 
U.S.C. @ 794a. 
Other Claims: Judicial Review 

If you choose not to seek review of the Board's decision on your 
discrimination claims, you may request the United States Court of Appeals for 
the Federal Circuit to review the Board's final decision on other issues in your 
appeal if the court has jurisdiction. See 5 U.S.C. @ 7703(b)(l). You must 
submit your request to the court at the following address: 

United States Court of Appeals for the Federal Circuit, 717 Madison Place, 
N.W., Washington, DC 20439 
The court must receive your request for review no later than 30 calendar days 
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after receipt of this order by your representative, if you have one, or receipt 
by you personally, whichever receipt occurs first. See 5 U.S.C. @ 7703(b)(l). 

CONCURBY: [*30] 

LEVINSON (In Part) 

DISSENTBY: LEVINSON (In Part) 

DISSENT: 
SEPARATE OPINION OF CHAIRMAN DANIEL R. LEVINSON CONCURRING-IN-PART AND 

DISSENTING-IN-PART 

In Fontes v. Department of Transportation BN07529010085 

I join the majority's opinion, except its conclusion that demotion is the 
appropriate penalty in this case. In my view, the maximum reasonable penalty is 
removal. 

As the majority recognizes, the sustained charges are serious. The 
government has a clear interest in ensuring that its employees are not 
compromised in the performance of their duties as a result of any outside 
influences. Deal v. Department of Justice, 11 M.S.P.R. 370, 373 (1982). The 
appellant's acceptance of a reduced room rate from an individual whose business 
operations were subject to inspection by the agency was a serious breach of the 
trust and responsibility placed in him by the agency. Similarly, an employee's 
falsification of time and attendance records is inherently destructive of the 
agency's faith in his trustworthiness and honesty, essential elements in the 
employer-employee relationship. See Connett v. Department of the Navy, 31 
M.S.P.R. 322, 328 (1986), aff'd, 824 F.2d 978 (Fed. Cir. 1987) (Table). 
[*31] In addition, the agency was entitled to hold the appellant to a higher 
standard of conduct than other employees because of the supervisory nature of 
his position. Jones v. Department of the Navy, 23 M.S.P.R. 174, 175-76 (1984). 

Contrary to the majority, I do not view the lack of evidence that the 
appellant falsified his CASNAIP inspection report relevant to the penalty. The 
appellant was not charged with falsification of the report. Further, the 
majority offers no support for the finding that the amount of the gratuity 
accepted by the appellant was substantially less than the agency charged. 
Moreover, the appellant's argument on petition for review was not that the 
gratuity was less than charged but rather, that accepting a reduced room rate 
was not intrinsically improper. Accordingly, considering all the circumstances, 
I believe that removal is not an unreasonable penalty. 

Daniel R. Levinson, Chairman 

DEC 23 1991 
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OPINION: [*484] ORDER 

ELSIJANET. ROY, UNITEDSTATES DISTRICTJUDGE 

Before the Court is the defendantsMotion to Dismiss and Motion to Strike. 
The plaintiff has respondedand the defendantshave filed a reply brief. 

As grounds for the motion, the defendantsstate that plaintiff is deceased 
and no party may be substitutedfor him under the RehabilitationAct; that 
plaintiff has failed to exhaust administrativeremedies; and that the United 
States Army, the Unitedstates Air Force, the Army & Air force Exchange Service 
("AAFES"), and Mr. Mervyn Robinson are not proper party defendants. 



[*485] The plaintiff filed a Suggestion of Deathwith this Court on May 9, 
1990, and filed a timely Motion for Substitutionof Party, which was granted by 
the Court. Therefore, the defendants'argument relating to the timeliness of the 
filing of the Motion for Substitutionof Party is moot. 

In his amendedcomplaint, the plaintiff alleges that defendantsdiscriminated 
against him because of his handicap, Acquired Immune Deficiency Syndrome (AIDS) 
Relatedcomplex, in violation of the Vocational [* *2] RehabilitationAct of 
1973 [hereinaftercited as the RehabilitationAct] , 29 U.S.C. @ 794. 
Plaintiff claimed that defendantsfailed to accommodatehis disease while 
employedwith the AAFES and that he was forced to terminatehis employment 
becauseof the failure to accommodate.More specifically, plaintiff contends 
that when it was discovered he had AIDS, he was transferredfrom his position in 
Food Services to a retail clerk's position, and then to work outside mowing the 
lawn of the defendantAAFES facilities. Plaintiff contends that his condition 
was severely aggravated by this position due to AIDS relatedproblems. 

The defendantsargue that under the authority of Robertsonv. Wegmann, 436 
U.S. 584, 56 L. Ed. 2d 554, 98 S. Ct. 1991 (1978) and Parkersonv. Carrouth, 782 
F.2d 1449 (8th Cir. 1986), the Arkansas survivorship statute, Ark.Code Ann. @ 
16-62-101 (formerly Ark.Stat.Ann. @ 27-901) does not allow survival of a civil 
rights action. In Wegmann, the Supremecourt decided that 42 U.S.C. @ 1988 
requires courts to apply state law to questions of survival of federal civil 
rights actions, as long as the state law is not inconsistentwith the 
Constitutionand the laws [**3] of the Unitedstates. In Parkerson, 
plaintiff filed a civil rights action under 42 U.S.C. @@ 1983, 1985 and 1986, 
stating a claim for libel, slander, malicious prosecution, and intentional 
injury to the plaintiffs medical practice. Plaintiff sought damages for 
monetaryloss and the anxiety and mental anguish he allegedly suffered. The 
Eighth Circuit Court of Appealsaffirmed the district court decision that, 
strippedof the libel and slander claims that plaintiff concededdid not 
survive, the action for malicious prosecutionand intentionalinjury to 
plaintiffs medical practice did not survive the plaintiffs death. 

The Court finds Parkerson to be distinguishable from the case sub judice. In 
this case, the plaintiff is alleging injury directly to his person, which places 
the plaintiffs cause of action squarely within the scope of the Arkansas 
survival statute. This is consistent with the earlier Arkansas case construedby 
the Eighth Circuit in Parkerson, that of Ward v. Blackwood, 41 Ark. 295 (1883). 
In referring to  Ward, the Court in Parkersonstated: 

that statutory language identical to Ark.Stat.Ann. @ 27-901 included only 
actions involving [**4] 'bodily injury, or damage of a physical character, 
but [did] not extend to torts which do not directly affect the person, but only 
the feelings or reputation,such as malicious prosecution.' 41 Ark. at 298 
(emphasisadded). Parkerson, 782 F.2d at  1452. 



Since there are no Arkansas cases directly on point, this Court must 
speculateas to how the Arkansas Supremecourt would treat this issue. Based 
upon the authority cited above, the Court is of the opinion that they would 
allow the presentcause of action to survive the plaintiffs death. n l  

n l  This holding is consistent with the argument made by the plaintiff in a 
case similar to this one, Glanz v. Vernick, 750 F. Supp. 39, 1990 U.S. Dist. 
LEXIS 15101 (D. Mass. 1990), that given the high mortality of AIDS patients, 
programs receiving federal funds may in fact feel free to discriminate against 
them, taking sanctuary in the knowledge that the @ 504 cause of action will 
likely abate. 

Defendantsnext argue that the [ * *5]  plaintiff failed to exhaust his 
administrativeremedies, and refer to several steps required to be taken 
administratively under specific regulations applicable to certain federal 
employees. Plaintiff argues that nonappropriatecfund employees are not legally 
deemedto be employees of the Federal Governmentunder Chapter 1 Section 1 of 
Army Regulation215-3 and are thereforenot required to exhaust administrative 
remedies. [*486] In her supplementalresponse, plaintiff has attacheda copy 
of the Army Regulation215-3, and under the provision entitledHl-1 Purpose" it 
states as follows: 

Inasmuch as nonappropriatecfund (NAF) employees are not legally deemed to be 
employees of the Federal Government(see para 1-6), the policies, procedures, 
and entitlementsrelating to employees paid from appropriatedfunds and those 
relating to NAF employeesare different. 

Plaintiff also refers to 5 U.S.C. @ 2105(c), which states that "An employee paid 
from nonappropriatecfunds of the Army and Air Force Exchange Service . . . . is 
deemednot an employee for the purposeof-(1) laws . . . administeredby the 
Office of Personnel Management;. . ." 

Defendantcontends that 5 U.S.C. @ 2105(c) goes on [**6] to state that 
'This subsection does not affect the status of these nonappropriatecfund 
activities as Federalinstrumenta1ities"and that Title VII and the 
RehabilitationAct of 1973 are both administeredby the Equal Employment 
OpportunityCommission (EE0C)rather than the OPM. Therefore, it is argued by 
defendantsthat plaintiffs reliance on particular language in 5 U.S.C. @ 
2105(c) is misplaced. 



There is much discussion among the various circuits regarding the requirement 
of exhaustion of administrativeremedies in cases brought under the 
RehabilitationAct. In Morgan v. UnitedStates Postal Service, 798 F.2d 1162 
(8th Cir. 1986), cert. denied, 480 U.S. 948, 94 L. Ed. 2d 794, 107 S. Ct. 1608 
(1987), the Eighth Circuit describes the two separateprivate causes of action 
for discrimination based on handicap and the exhaustion requirement: 

Section 501 requires federal agencies to implementaffirmative action programs 
in employmentfor handicappedindividuals. 29 U.S.C. @ 791(b) (1982 & Supp. 
1985). Section 505(a)(l) makes Title VII remedies available to persons having 
complaintsunder @ 501. 29 U.S.C. @ 794(a)(1) (1982). Accordingly, an express 
private cause of action exists [**7] under @ 501 for handicapdiscrimination 
claims in employmentby federal agencies. (citations omitted). 

Section 504 provides that: 

* * * * * *  
29 U.S.C. @ 794. Courts have implied a private cause of action from @ 504. 
(citations omitted). 

Section 501 claims clearly must be exhaustedbefore filing suit. 29 U.S.C. @ 
794a(a)(l). Whetherthe same is true for a @ 504 claim, which Morgan asserts, 
however, is not as clear. . . . In cases where the federalgovernmentis not a defendant,several 
courts have held that exhaustion is not required becauseTitle VI remedies do not provide 
individual relief. (citation omitted). In cases involving the federal 
government, however, courts have required exhaustion of Title VII remedies in @ 
504 actions. (citations omitted). The difference appears to lie with the 
identity of the defendant. 

Id., 798 F.2d at 1164-1165.162 

In Honeycuttv. Long, 861 F.2d 1346 (5th Cir. 1988), an AAFES employee 
brought suit against the major general who was commanderof AAFES, under the Age 
Discriminationin EmploymentAct, Title VII, and the RehabilitationAct. In 
Honeycutt, the Court held: 

The AAFES is a Nonappropriated [* *8] Fund Instrumentality ("NAFI") of the 
UnitedStates operatingunder the Departmentof Defense. It is directedby a 
board of directors composedof Army and Air Force members. In the Departmentof 
Defense Directive 1401.1-M, Personnel Policy Manual for NAFI's, NAFI employees 
are stated to be federal employees within the Departmentof Defense. 

Id., 861 F.2d at 1349, n. 3. 

Based upon the natureof the plaintiffs complaint and the language contained 
in Morgan and Honeycutt, the Court is inclined to think that exhaustion of 



remedieswould be required. However, the Court would like further briefing from 
the parties on this issue. 

The Court in Honeycuttfurther held: 

Both Title VII and the ADEAspecifically state that this law identifying the 
[*487] proper defendantapplies to personnelactions affecting employees in 
military departmentsas defined in 5 U.S.C. @ 102, and in executive agencies 
as definedby 5 U.S.C. @ 105. See 42 U.S.C. @ 2000e-16(a) and 29 U.S.C. @ 
633(a). Military departmentsare defined as the Departmentof Army, the 
Departmentof Air Force, and the Departmentof Navy. 5 U.S.C. @ 102. An 
executive agency means an executive department,a government [* *9] 

corporation, and an independentestablishment.5 U.S.C. @ 105. The Departmentof 
Defenseis an executive department.5 U.S.C. @ 101. An independentestablishment 
means an establishmentin the executive department,military department,or part 
thereof. 5 U.S.C. @ 104. The AAFES is a part of the Departmentof Defense. 
(footnoteomitted). Thus, the AAFES by statutory definition is not an executive 
department,military department, executive agency, or independent 
establishment. 

Id., 861 F.2d at 1349. 

The Court would like the parties to provide it with supplementalbriefs 
addressing the issue of exhaustion of administrativeremedies, taking into 
considerationall of the language set out in the Army regulation the language in 
Morgan, and the language in Honeycutt. The parties should also state whether the 
same administrativeremedies previously referred to by the defendantsin their 
brief are applicablein light of the language containedin Honeycutt. The 
plaintiff will also have anotheropportunityto persuadethe Court why 
exhaustion should not be required. 

Finally, regarding the proper party defendant, the Court in Honeycuttfound 
that a properdefendant [**lo] would be the head of the Secretary of Defense, 
since the Departmentof Defenseis an executive department.By way of footnote, 
the Court also stated that since the AAFES is run jointly by the Departmentof 
the Air Force and the Departmentof the Army, Honeycuttcould properly have sued 
the Secretary of the Air Force and the Secretary of the Army jointly. Based upon 
this language, it appearsthat only the Secretary of the Air Force and the 
Secretary of the Army are properparty defendantsin this case. The remaining 
defendantsare thereforedismissed. 

The supplementalbriefs herein requestedshould be filed by no later than 
January 7, 1990. 

ORDEREDthis 13th day of December, 1990. 
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* Togetherwith No. 86-737, McKelvey v. Turnage, 
Administratorof Veterans' Affairs, et al., on certiorari to 

the Unitedstates Court of Appealsfor the District of 
Columbia Circuit. 

PRIORHIST0RY:CERTIORARII'O THE UNITED STATES COURTOF APPEALS FOR 
THE SECOND 
CIRCUIT. 

DISP0SITION:No. 86-622, 791 F.2d 226, reversed and remanded;No. 86-737, 253 U. 
S. App. D. C. 126, 792 F.2d 194, affirmed. 

SYLLABUS: [** * 11 Petitionersin these cases are honorably discharged 
veterans who did not exhaust their "G. I. Bill" educationalassistance benefits 
within 10 years following their military service, as requiredby 38 U. S. C. @ 
1662(a)(1). Under that section, veterans may obtain an extension of the 
delimiting period if they were preventedfrom using their benefits earlier by "a 
physical or mental disorder which was not the result of [their] own willful 
misconduct." Petitionerssought to continuereceiving benefits after the 
expiration of the 10-year period on the ground that they were disabled by 
alcoholism during much of that period. The Veterans' Administration(VA) found 
that, under its regulation defining "primary" alcoholism (that which is 
unrelatedto an underlying psychiatric disorder) as "willful misconduct," 
petitionerswere not entitled to the requestedextensions. Petitioners filed 
separatefederal-courtactions to review the VA's decisions. In No. 86-622, the 
District Court held that it was not foreclosed from exercising jurisdiction by 
38 U. S. C. @ 211(a), which bars judicial review of "the decisions of the 
Administratoron any question of law or fact under any law administered 
[***2] by the Veterans' Administrationproviding benefits for veterans." The 
court then concluded that alcoholism is a handicapwithin the meaning of the 
RehabilitationAct of 1973, and that the VA thereforeviolated @ 504 of that 
Act, which requires that federal programs not discriminate against handicapped 



persons solely because of their handicap. The Court of Appealsfor the Second 
Circuit reversed on the ground that @ 21 1(a) barred judicial review of the 
RehabilitationAct claim. In No. 86-737, the District Court held that judicial 
review was not foreclosed by @ 21 l(a), and then invalidated the VA's alcoholism 
regulation as being contrary to the RehabilitationAct. The Court of Appeals 
for the District of Columbia Circuit agreed that judicial review was not 
foreclosed by @ 21 l(a), but reversed on the merits, holding that, consistently 
with the RehabilitationAct, the VA could reasonably conclude, pursuant to its 
regulation, that primary alcoholism is a "willfully caused handicap." 

Held: 

1. The questionwhether the VA's alcoholism regulationviolates the 
RehabilitationAct is not foreclosed from judicial review by @ 21 1 (a). The 
[***3] presumptionin favor of judicial review of administrativeaction may be 
overcome only upon a showing of clear and convincing evidence of a contrary 
legislative intent. The prohibitionsof @ 211(a) are aimed at review only of 
those decisions of law or fact that arise in the administrationby the VA of a 
statute providing benefits for veterans. The text and legislative history of @ 
21 1(a) provide no clear and convincing evidence of any congressional intent to 
precludea suit claiming that @ 504 of the RehabilitationAct, a statute 
applicable to all federal agencies, has invalidated an otherwise valid 
regulation issued by the VA and purportingto have the force of law. The 
presentcases involve the issue whether the law sought to be administeredis 
valid in light of a subsequentstatutewhose enforcementis not the exclusive 
domain of the VA. Permitting these cases to go forward will not undermine@ 
211(a)'s purposes. Pp. 541-545. 

2. Section 504 of the RehabilitationAct is not violated by the VA's 
characterizing, for purposesof 38 U. S. C. @ 1662(a)(l), petitioners'primary 
alcoholism as "willful misconduct" precluding the allowance [***4] of 
petitioners'requestedtime extensions. Congress did not use the term "willful 
misconduct" inadvertentlyin 1977 when it amended@ 1662(a)(l) to create the 
exception to the delimiting period. The same term had long been used in other 
veterans' benefits statutes, and the VA had long construed the term as 
encompassingprimary alcoholism. The legislative history confirms that Congress 
intendedthat the VA apply the same test of "willful misconduct" in granting 
extensions of time under @ 1662(a)(l). In 1978, when @ 504 was amendedto 
extend its discrimination prohibition to programs conductedby federal agencies, 
Congress did not affirmatively evince any intent to repeal @ 1662(a)(l)'s 
"willful misconduct" provision. Moreover, petitionershave not overcome the 
cardinal rule that repeals by implication are not favored. The 1978 legislation 
did not expressly contradict the more narrow and specific 1977 legislation, and 
is not renderedmeaningless, even with respect to those who claim to have been 
handicappedas a result of alcoholism, if the "willful misconduct" provision of 
@ 1662(a)(l)is allowed to retain the import originally intendedby Congress. 



There is [***5] no inconsistency between @ 504 and a conclusive presumption 
that alcoholism not motivated by mental illness is necessarily "willful." Pp. 
545-551. 

COUNSEL: Keith A. Tee1 argued the cause for petitioners. With him on the briefs 
were MargaretK. Brooks, CatherineH. O'Neill, John A. Powell, Arthur B. 
Spitzer, ElizabethSymonds, and Steven R. Shapiro. 

Jerrold J. Ganzfriedargued the cause for respondents. With him on the brief 

were Solicitor GeneralFried, Assistant Attorney General Willard, Deputy 
Solicitor General Wallace, Anthony J. Steinmeyer, and RobertV. Zener. 

+ ElizabethBartholetfiled a brief for the National Council on Alcoholism, 
Inc., as amicus curiae urging reversal in both cases. 

Briefs of amici curiae were filed in both cases for the American Medical 
Association et al. by Benjamin W. Heineman, Jr., Carter G. Phillips, and Joel I. 
Klein; and for VietnamVeteransof America by Samuel M. Sipe, Jr., and Barton 
F. Stichman. 

JUDGES:WHITE, J., delivered the opinion of the Court, in which REHNQUIST,C. 
J., and STEVENSand O'CONNOR, JJ., joined, and in Parts I and I1 of which 
BRENNAN,MARSHALL,and BLACKMUN, JJ., joined. BLACKMUN, J., filed an opinion 
concurring in part and dissenting in part, in which BRENNANand MARSHALL, JJ., 
joined, post, p. 552. SCALIA and KENNEDY, JJ., took no part in the 
considerationor decision of the cases. 

OPINION: [*537] [* * 13761 JUSTICE WHITE delivered the opinion of the 
Court. 

These cases arise from the Veterans' Administration's refusal to grant two 
recovered alcoholics extensions of time in which to use their veterans' 
educationalbenefits. We must decide whether the Veterans' Administration's 
decision is subject to judicial [***6] review and, if so, whetherthat 
decision violates @ 504 of the RehabilitationAct of 1973, 87 Stat. 394, 29 U. 
S. C. @ 794, which requires that federal programs not discriminate against 
handicappedindividual~ solely becauseof their handicap. n l  

n l  Section504 29 U. S. C. @ 794, provides, in pertinentpart, that "no 
otherwise qualified handicappedindividual . . . shall, solely by reason of his 
handicap, be excluded from the participationin, be denied the benefits of, or 



be subjected to discrimination under any program or activity receiving Federal 
financial assistance or under any program or activity conductedby any 
Executive agency. " 

Veteranswho have been honorably discharged from the Unitedstates Armed 
Forces are entitled to receive educationalassistance benefits under the 
Veterans' ReadjustmenBenefit Act of 1966 ("G. I. Bill") to facilitate their 
readjustmentto civilian life. See 38 U. S. C. @ 1661. These benefitsgenerally 
must be used within 10 years following discharge or release from active duty. @ 
1662(a)(l). Veteransmay obtain an extension of the 10-year delimiting period, 
however, if they were preventedfrom using their benefits earlier by "a physical 
or mental disability which was not the result [***7] of [their] own willful 
misconduct." Ibid. 

Petitionersare honorably dischargedveterans who did not exhaust their 
educationalbenefits during the decade following their military service. They 
sought to continue to receive benefits after the expiration of the 10-year 
delimiting period on the ground that they had been disabled by alcoholism during 
much of that period. The Veterans' Administrationdeterminedthat petitioners' 
alcoholism constituted"wil1ful misconduct" under 38 CFR @ 3.301(~)(2) (1987)' 
n2 and accordingly denied the requestedextensions. 

n2 The applicableregulation, 38 CFR @ 3.301(~)(2) (1987), provides: 

"Alcoholism: The simple drinking of alcoholic beverage is not of itself 
willful misconduct. The deliberatedrinking of a known poisonous substance or 
under conditions which would raise a presumptionto that effect will be 
consideredwillful misconduct. If, in the drinking of a beverage to enjoy its 
intoxicating effects, intoxication results proximately [sic] and immediately in 
disability or death, the disability or deathwill be considered the result of 
the person's willful misconduct. Organic diseases and disabilities which are a 
secondary result of the chronic use of alcohol as a beverage, whether out of 
compulsion or otherwise, will not be considered of willful misconduct origin." 

This regulationwas intendedby the Veterans' Administrationto incorporatethe 
principles of a 1964 administrativedecision. 37 Fed. Reg. 20335, 20336 (1972) 
(proposedregulation); 37 Fed. Reg. 24662 (1972) (final regulation). The 1964 
decision provided that alcoholism that is "secondary to and a manifestationof 
an acquired psychiatric disorder" would not be characterizedas willful 
misconduct. Administrator's Decision, Veterans' AdministrationNo. 988, 



Interpretatiomf the Term "Willful Misconduct" as Relatedto the Residuals of 
Chronic Alcoholism, Aug. 13, 1964, App. 142-143. The Veterans' Administration 
refers to this type of alcoholism as "secondary," and to alcoholism unrelatedto 
an underlying psychiatric disorder as "primary." See ibid.; Veterans' 
AdministrationManualM21-1, change 149, subch. XI, @ 50.32 (Dec. 23, 1979) 
(hereinafterVA Manual). Petitionerswere found to have suffered from primary 
alcoholism. 

[*539] [** 13771 PetitionerTraynor sought review of the Veterans' 
Administration'sdecision in the UnitedStates District Court for the Southern 
District of New York. The District Court held that it was not foreclosed from 
exercising jurisdiction over the case by 38 U. S. C. @ 211(a), which bars 
judicial review of "the decisions of the Administratoron any question of law or 
fact under any law administeredby the Veterans7Administrationproviding 
benefits for veterans," n3 because the complaint "requires us to examine 
constitutionaland statutory questionsand not merely issues of VA policy." 
Traynor v. Walters, 606 F.Supp. 391, 396 (1985). The court rejectedTraynor's 
claim that the Veterans7Administration7srefusal to extend his delimiting 
periodviolated the Due Process Clause and the equal protectioncomponentof the 
Fifth Amendment.n4 However, the court concluded that alcoholism is a handicap 
within the meaning of the RehabilitationAct, and that the Veterans' 
Administrationthereforehad engaged in the sort of discrimination on the basis 
of handicap that is forbidden by that Act. 

n3 Title 38 U. S. C. @ 211(a) provides, in pertinentpart: 

'The decision of the Administratoron any questionof law or fact under any 
law administeredby the Veterans' Administrationproviding benefits for veterans 
and their dependentsor survivors shall be final and conclusive and no other 
official or any court of the UnitedStates shall have power or jurisdiction to 
review any such decision by an action in the natureof mandamusor otherwise." 
[* * *9] 

n4 Petitioners have not raised constitutionalclaims before this Court. 

A divided panel of the Court of Appealsfor the Second Circuit reversed on 
the ground that @ 211(a) barredjudicial review [*540] of the Rehabilitation 
Act claim. Traynor v. Walters, 791 F.2d 226 (1986). The court reasoned that, 
while "many veterans have in the service of our country suffered injuries that 



qualify them as 'handicappedindividual[s]' for purposes of [the Rehabilitation 
Act]," Congress evinced no intent in enacting that statuteVto grant to 
'handicapped'veterans the judicial review traditionally denied all other 
veterans" under @ 211(a). Id., at 229. n5 

n5 The dissent maintainedthat @ 211(a) was inapplicableboth because the 
RehabilitationAct neither provides benefits to veterans nor is administeredby 
the Veterans' Administrationand because the Administratorhad not issued a 
decision as to whether the challenged regulation violated that Act. 79 1 F.2d, 
at 232. Neither the majority nor the dissent reached the merits of Traynor's 
RehabilitationAct claim. 

Meanwhile, petitionerMcKelvey sought review of the Veterans' 
Administration'sdecision in the District Court for [***lo] the District of 
Columbia. The District Court exercised jurisdiction over McKelvey's claims on 
the ground that @ 211(a) permits judicial review of decisions rejecting claims 
that Veterans' Administrationregulations of general applicability violate a 
federal statute that is "completely independentof the complex statutory and 
regulatory scheme for dispersing veterans' benefits." McKelvey v. Walters, 596 
F.Supp. 1317, 1321 (1984). The court then invalidated38 CFR @ 3.301(~)(2) 
(1987) as contrary to the RehabilitationAct. The court ordered the Veterans' 
Administrationto determinewithout resort to the regulation whether McKelvey 
had suffered a disability attributableto his own misconduct. 

[** 13781 On appeal, the Court of Appealsfor the District of Columbia 
Circuit agreed that judicial review was not foreclosed by @ 211(a), which was 
held to apply only to claims "resolved by an actual 'decision of the 
Administrator."' 253 U. S. App. D. C. 126, 130, 792 F.2d 194, 198 (1986) (per 
curiam) (quoting Johnsonv. Robison, 415 U.S. 361, 367 (1974)). The court found 
that no such decision had been renderedby the Veterans' Administrationas to 
the validity of 38 CFR @ 3.301(~)(2) [***Ill [*541] (1987) under the 
RehabilitationAct. n6 On the merits, however, the Court of Appealsreversed, 
holding that the Veterans' Administrationcould consistently with the 
RehabilitationAct distinguish betweenveterans who are at least to some extent 
responsible for their disabilities and veteranswho are not. n7 With respect to 
alcoholism, this distinction could be effected by means of @ 3.301(~)(2), said 
the court, because the Veterans' Administrationcould reasonably conclude that 
alcoholism is a "willfully caused handicap" unless attributableto an 
underlying psychiatric disorder. 253 U. S. App. D. C., at 132-133, 792 F.2d, at 
200-201. The court expressed disagreementwith Tinch v. Walters, 765 F.2d 599 
(CA6 1985), which had invalidated the regulation in light of the Rehabilitation 
Act. See 253 U. S. App. D. C., at 133, n. 4, 792 F.2d, at 201, n. 4. 



n6 The court acknowledgedthat the Veterans' Administrationhad decided the 
RehabilitationAct issue while the case was on appeal. However, the court held 
that "Section 211(a)'s applicationis to be determinedfirmly and finally as of 
the date that plaintiff commenceslitigation." 253 U. S. App. D. C., at 131, 792 
F.2d, at 199. Otherwise, the court reasoned, "the agency could allow a challenge 
to its action to proceedin the district court secure in the knowledge that if 
the VA lost there, it could retroactively shield the action from judicial 
review." Ibid. [* * * 121 

n7 The panel was divided on both the jurisdictional issue and the merits. 

We granted certiorari to resolve the conflicts between the Courts of Appeals 
as to whether Veterans' Administrationdecisions challenged under the 
RehabilitationAct are subject to judicial review and, if so, whether that Act 
bars the Veterans' Administrationfrom characterizingpetitioners'alcoholism as 
""willful misconduct" for purposesof 38 U. S. C. @ 1662(a)(l). 480 U.S. 916 
(1987). 

We must first consider whether @ 211(a)'s bar against judicial review of "the 
decisions of the Administratoron any question of law or fact under any law 
administeredby the Veterans' Administrationproviding benefitsfor veterans" 
extends [*542] to petitioners' claim that the Veterans' Administration 
regulation defining primary alcoholism as '"willful misconduct" discriminates 
against handicappedpersons in violation of the RehabilitationAct. 

We have repeatedlyacknowledgedt'the strong presumptionthat Congress intends 
judicial review of administrativeaction." Bowen v. Michigan Academy of Family 
Physicians, 476 U.S. 667, 670 (1986); see also Dunlopv. Bachowski, 421 U.S. 
560, 567 (1975); Barlow v. Collins, 397 U.S. 159, 166-167 [***I31 (1970). 
The presumptionin favor of judicial review may be overcome "only upon a showing 
of 'clear and convincing evidence' of a contrary legislative intent." Abbott 
Laboratoriesv. Gardner, 387 U.S. 136, 141 (1967) (citations omitted). We look 
to such evidence as "'specific language or specific legislative history that is 
a reliable indicator of congressional intent,' or a specific congressional 
intent to precludejudicial review that is 'fairly discernible in the detail of 
the legislative scheme."' Bowen v. Michigan Academy of Family Physicians, supra, 
at 673 (quoting Block v. Community Nutrition Institute, 467 U.S. 340, 349, 35 1 
(1 984)). 



[**I3791 In Johnsonv. Robison, supra, we held that the federal courts 
could entertainconstitutionalchallenges to veterans' benefits legislation. We 
determinedthat "neither the text nor the scant legislative history of @ 211(a)" 
provided the requisite "clear and convincing" evidence of congressional intent 
to foreclose judicial review of challenges to the constitutionalityof a law 
administeredby the Veterans' Administration. 415 U.S., at 373-374. In that 
case, the Veterans' Administration, acting under 38 U. S. C. @@ 101(21), 
1652(a)(l), and 1661(a), [*** 141 denied educationalbenefits to a 
conscientiousobjectorwho had completedthe requiredalternativecivilian 
service. The claimant brought suit in the District Court, challenging those 
statutorysections on First and Fifth Amendmentgrounds. The District Court 
denieda motion to dismiss based on @ 211(a) and gave judgment to the plaintiff. 
[*543] Robisonv. Johnson, 352 F.Supp. 848 (Mass. 1973). We agreed that @ 
211(a) did not bar the suit, but reversed the judgment on the merits. On the @ 
21 1(a) issue, we reasoned that "the prohibitions [of @ 21 l(a)] would appearto 
be aimed at review only of those decisions of law or fact that arise in the 
administrationby the Veterans' Administrationof a statuteproviding benefits 
for veterans." 415 U.S., at 367. The questionsof law presentedin that case, 
however, arose under the Constitutionrather than under the veterans' benefits 
statuteand concernedwhether therewas a valid law on the subject for the 
Veterans7Administrationto execute. We went on to conclude that the principal 
purposesof @ 21 1(a) -- "(1) to insure that veterans' benefits claims will not 
burden the courts and the Veterans' Administrationwith expensive and 
time-consuminglitigation, [***I51 and (2) to insure that the technical and 
complex determinationsand applicationsof Veterans' Administrationpolicy 
connectedwith veterans' benefits decisions will be adequatelyand uniformly 
made," id., at 370 -- would not be frustratedif federal courts were permitted 
to exercise jurisdiction over constitutionalchallenges to the very statute that 
was sought to be enforced. We noted that such challenges "cannot be expected to 
burden the courts by their volume, nor do they involve technical consideration 
of Veterans' Administrationpolicy." Id., at 373. 

The text and legislative history of @ 211(a) likewise provide no clear and 
convincing evidence of any congressional intent to precludes suit claiming that 
@ 504 of the RehabilitationAct, a statuteapplicable to all federal agencies, 
has invalidatedan otherwise valid regulation issued by the Veterans' 
Administrationand purportingto have the force of law. Section 21 1(a) 
insulates from review decisions of law and fact "under any law administeredby 
the Veterans' Administration," that is, decisions made in interpretingor 
applying a particular provision of that statuteto a particular set of facts. 
Id., at 367. But the cases now before [***I61 us involve the issue whether 
the law sought to be administeredis valid in light of [*544] a subsequent 
statutewhose enforcementis not the exclusive domain of the Veterans' 
Administration. n8 There is no claim that the regulation at issue is 
inconsistentwith the statuteunder which it was issued; and there is no 
challenge to the Veterans' Administration's constructionof any statutedealing 



with veterans' benefits, except to the extent that its constructionmay be 
affectedby the RehabilitationAct. Nor is there any reason to believe that the 
Veterans' Administrationhas any special expertise in assessing the validity of 
its regulations construing veterans' benefits statutesunder a later-passed 
statuteof general application. Permitting these cases to go forward will not 
underminethe purposesof @ 21 1(a) any more than did the result in Johnson. It 
[**I3801 cannot be assumed that the availability of the federal courts to 
decide whether there is some fundamentalinconsistency between the Veterans' 
Administration's construction of veterans' benefits statutes, as reflected in 
the regulationat issue here, and the admonitionsof the RehabilitationAct will 
enmesh the courts in "the technical and complex [*** 171 determinationsand 
applicationsof Veterans' Administrationpolicy connectedwith veterans' benefits decisions" or 
"burden the courts and the Veterans' Administration with expensive and time-consuming 
litigation." Id., at 370. n9 Of course, if [*545] experience proves otherwise, the Veterans' 
Administrationis fully capableof seeking appropriaterelief from Congress. 

n8 The President has designatedthe Departmentof Justice as the federal 
agency responsible for coordinatingand enforcing @ 504 of the Rehabilitation 
Act. Exec. Order No. 12250, 3 CFR 298 (1981). 

n9 Indeed, petitionerssubmit that, in the four Circuits that have held that 
@ 21 1(a) does not bar judicial review of statutory challenges to Veterans' 
Administrationregulations, only eight such challenges have been filed. See 
Brief for Petitioners46-47, n. 32 (citing American Federationof Government 
Employees, AFL-CIO V. Nimmo, 71 1 F.2d 28 (CA4 1983); Plato v. Roudebush, 397 
F.Supp. 1295 (Md. 1975); Tinch v. Walters, 573 F.Supp. 346 (EDTenn. 1983), 
affd, 765 F.2d 599 (CA6 1985); Taylor v. Unitedstates, 385 F.Supp. 1035 (ND 
111. 1974), vacated and remanded, 528 F.2d 60 (CA7 1976); Arnolds v. Veterans' 
Administration, 507 F.Supp. 128 (ND Ill. 1981); Burns v. Nimmo, 545 F.Supp. 544 
(Iowa 1982); Watermanv. Cleland, No. 4-77-Civ. 70 (Minn., Oct. 24, 1978)). 

Accordingly, we conclude that the questionwhether a Veterans' Administration 
regulationviolates the RehabilitationAct is not foreclosed from judicial 
review by @ 211(a). We thereforeturn to the merits of petitioners' 
RehabilitationAct claim. 

Congress historically has imposed time limitations on the use of "G. I. Bill" 
educationalbenefits. Veteransof World War I1 were required to use their 
benefitswithin nine years after their discharge from military service, while 



KoreanConflict veterans had eight years in which to use their benefits. See S. 
Rep. No. 93-977, p. 13 (1974) (letterto Hon. Vance Hartkefrom Veterans' 
AdministratorJohnson). The delimiting period under the current "G. I. Bill" 
was raised from 8 years to 10 years in 1974. Pub. L. 93-337, @ 2(1), 88 Stat. 
292, 38 U. S. C. @@ 1712(b)(l), (2). In 1977, Congress createdan exception to 
this 10-year delimiting period for veterans who delayed their education because 
of "a physical or mental disability which was not the result of [their] own 
willful misconduct." Pub. L. 95-202, Tit. 11, @ 203(a)(l), 91 Stat. 1429, 38 U. 
S. C. @ 1662(a)(l). 

Congress did not use the term "willful misconduct" inadvertentlyin @ 
1662(a)(1). [***I91 The same term had long been used in otherveterans' 
benefits statutes. For example, veterans are denied compensationfor 
service-connecteddisabilities that are "the result of the veteran's own willful 
misconduct." 38 U. S. C. @ 310. See also @ 521 (compensationfor disabilities 
not connectedwith military service). The Veterans' Administrationhad long 
construed the term "willful misconduct" for purposesof these statutesas 
encompassingprimary alcoholism (i. e., alcoholism that is not "secondary to and 
a manifestationof an acquired psychiatric disordertt). See n. 2, supra. 

[*546] "It is always appropriateto assume that our elected 
representatives,like other citizens, know the law." Cannonv. University of 
Chicago, 441 U.S. 677, 696-697 (1979). Hence, we must assume that Congress was 
aware of the Veterans' Administration'sinterpretatiomf "willful misconduct" 
at the time that it enacted@ 1662(a)(l), and that Congress intendedthat the 
term receive the same meaning for purposesof that statuteas it had received 
for purposesof otherveterans' benefits statutes. See Sedima, S. P. R. L. v. 
Imrex Co., 473 U.S. 479, 489 (1985); Morrison-KnudsenConstructionCo. v. 
Director, Office of [* * *20] Workers' CompensationPrograms, 461 U.S. 624, 
633 (1983); Bob Jones University v. Unitedstates, 461 U.S. 574, 586-587, and n. 
10 (1983). In these cases, however, we need not rely only on such assumptions. 
The legislative history confirms that Congress intendedthat the Veterans' 
Administrationapply the same test of "willful misconduct" in granting 
extensions of time under @ 1662(a)(l)as the agency already was applying in 
granting disability compensationunder @ 310 and @ 521. Specifically, the 
report of the Senate Veterans' Affairs Committeeon the 1977 legislation states: 

"In determiningwhether the disability sustainedwas a result of the veteran's 
own 'willful misconduct,' the Committeeintends that the same standards be 
applied as are utilized in determiningeligibility for other VA programs under 
title 38. In this connection, see 38 CFR, part 111, paragraphs3.l(n) and 
3.301, and VA ManualM21-1, section 1404." S. Rep. No. 95-468, pp. 69-70 (1977). 

The cited regulationsinclude 38 CFR @ 3.301(~)(2) (1987), the regulation that 



characterizesprimary alcoholism as "willful misconduct." The Veterans' 
AdministrationManual provision states, inter alia, that "basic principles for 
applicationin [* * *21] deciding cases involving alcoholism are stated in 
Administrator'sDecision No. 988," the decision on which @ 3.301(~)(2) is based. 
VA ManualM21-1, change 132, subch. I, @ 14.04~ (Jan. 29, 1976). See n. 2, 
supra. These sources set forth [*547] the criteria for determiningwhether 
a veteran's alcoholism is the result of "willful misconduct." These criteria 
thereforeare among the "standards" that, according to the SenateReport, 
Congress intendedto be utilized in determiningeligibility for extended 
educationalbenefits. 

It is thus clear that the 1977 legislation precludedan extension of time to 
a veteranwho had not pursued his educationbecauseof primary alcoholism. If 
Congress had intendedinstead that primary alcoholism not be deemed"willfu1 
misconduct" for purposesof @ 1662(a)(1), as it had been deemedfor purposesof 
other veterans' benefits statutes, Congress most certainly would have said so. 

It was the same Congress that one year later extended @ 504's prohibition 
against discrimination on the basis of handicap to "any program or activity 
conductedby any Executive agency. " Pub. L. 95-602, Tit. IV, @@ 119, 
122(d)(2), 92 Stat. 2982, 2987, 29 U. S. C. @ 794. Yet, in enacting the 
[***22] 1978 RehabilitationAct amendments,Congress did not affirmatively 
evince any intent to repealor amend the "willful misconduct" provision of @ 
1662(a)(l). Nor did Congress anywhere in the language or legislative history of 
the 1978 amendmentsexpressly disavow its 1977 determinationthat primary 
alcoholism is not the sort of disability that warrants an exemptionfrom the 
time constraints of @ 1662(a)(l). 

Accordingly, petitionerscan prevail under their RehabilitationAct claim 
only if the 1978 legislation can be deemedto have implicitly repealedthe 
"willful misconduct" provision of the 1977 legislation or forbade the Veterans' 
Administrationto classify primary alcoholism as willful misconduct. They must 
thereby overcome the "'cardinal rule . . . that repeals by implication are not 
favored."' Mortonv. Mancari, 417 U.S. 535, 549-550 (1974) (quoting Posadas v. 
Nationalcity Bank, 296 U.S. 497, 503 (1936); Wood v. Unitedstates, 16 Pet. 
342, 363 (1842); Universal Interpretiveshuttle Corp. v. Washington Metropolitan 
AreaTransit Comm'n, 393 U.S. 186, 193 (1968)). "It is a basic principle of 
statutoryconstruction [*548] that a statutedealing with a narrow, precise, 
and specific [***23] subject is not submergedby a later enactedstatute 
covering a more generalizedspectrum," Radzanowerv. Touche Ross & Co., 426 U.S. 
148, 153 (1976), unless the later statute"'expressly contradict[s] the original 
act'" or unless such a construction"'is absolutely [**I3821 necessary. . . 
in order that [the] words [of the later statute]shall have any meaning at 
all."' Ibid. (quoting T. Sedgwick, The Interpretatiomnd Constructionof 
Statutoryand ConstitutionalLaw 98 (2d ed. 1874)). "The courts are not at 
liberty to pick and choose among congressional enactments, and when two statutes 



are capable of co-existence, it is the duty of the courts, absent a clearly 
expressed congressional intention to the contrary, to regard each as effective." 
Mortonv. Mancari, supra, at 55 1. 

As we have noted, the 1978 legislation did not expressly contradict the more 
"narrow, precise, and specific" 1977 legislation. Moreover, the 1978 
legislation is not renderedmeaningless, even with respect to those who claim to 
have been handicappedas a result of alcoholism, if the ''willful misconduct" 
provision of @ 1662(a)(l)is allowed to retain the import originally intendedby 
Congress. 

First, the %villful [***24] misconduct" provision does not underminethe 
central purposeof @ 504, which is to assure that handicappedindividuals 
receive "evenhandedtreatmentwin relation to nonhandicappedndividuals. 
Alexanderv. Choate, 469 U.S. 287, 304 (1985); SoutheasternCommunity College v. 
Davis, 442 U.S. 397, 410 (1979). This litigation does not involve a program or 
activity that is alleged to treat handicappedpersons less favorably than 
nonhandicappe+ersons. Cf. School Board of Nassau County v. Arline, 480 U.S. 
273 (1987); SoutheasternCommunity College, supra. Rather, petitionerschallenge 
a statutory provision that treats disabled veterans more favorably than 
able-bodiedveterans: The former may obtain extensions of time in which to use 
their educationalbenefits so long as they did not become [*549] disabled as 
a result of their own "willful misconduct"; the latter are absolutely precluded 
from obtainingsuch extensions regardless of how compelling their reasons for 
having delayed their schooling might be. In other words, @ 1662(a)(l) merely 
provides a special benefit to disabledveterans who bear no responsibility for 
their disabilities that is not provided to other disabled veterans or to 
[** *25] any able-bodiedveterans. 

There is nothing in the RehabilitationAct that requires that any benefit 
extended to one category of handicappedpersons also be extended to all other 
categories of handicappedpersons. Hence, the regulations promulgatedby the 
Department of Health, Education, and Welfare in 1977 with regard to the 
applicationof @ 504 to federally funded programs provide that "exclusion of a 
specific class of handicappedpersons from a program limited by Federal statute 
or executive order to a different class of handicappedpersons" is not 
prohibited. 42 Fed. Reg. 22676, 22679 (1977), promulgating45 CFR @ 84.4(c) 
(1986). n10 It is thereforenot inconsistentwith the RehabilitationAct for 
only those veterans whose disabilities are not attributableto their own 
"willful misconduct" to be granted extensions of the 10-year delimiting period 
applicable to all other veterans. Congress is entitled to establish priorities 
for the allocation of the limited resources available for veterans' benefits, 
cf. McDonaldv. Board of Election Comrn'rs of Chicago, 394 U.S. 802, 809 (1969), 
and thereby to conclude that veterans who bear some responsibility for their 
disabilities have no [***26] stronger claim to an extendedeligibility 
period than do able-bodiedveterans. Those [**I3831 veterans are not, in 



the words of @ 504, deniedbenefits [*550] "solely by reason of [their] 
handicap," but because they engagedwith some degree of willfulness in the 
conduct that caused them to become disabled. 

n10 We have previously recognized that the regulations promulgatedby the 
Departmenoof Health, Education, and Welfare (later the Departmentof Health and 
HumanServices) to implementthe Rehabilitationkt "were drafted with the 
oversight and approval of Congress," School Board of Nassau County v. Arline, 
480 U.S. 273, 279 (1987), and thereforeconstitute"'an importantsource of 
guidance on the meaning of @ 504."' Ibid. (quoting Alexander v. Choate, 469 U.S. 
287, 304, n. 24 (1985)). 

Furthermore, @ 1662(a)(l)does not deny extensions of the delimiting period 
to all alcoholics but only to those whose drinking was not attributableto an 
underlying psychiatric disorder. It is estimatedby some authoritiesthat 
mentalillness is responsible for 20% to 30% of all alcoholism cases. Brief for 
American Medical Association as Amicus Curiae 7. Each veteran who claims to 
have been disabled by [***27] alcoholism is entitled under @ 1662(a)(l) to 
an individualized assessmentof whether his conditionwas the result of a mental 
illness. 

Petitioners, however, perceive an inconsistency between @ 504 and the 
conclusive presumptionthat alcoholism not motivated by mental illness is 
necessarily "willful." They contend that @ 504 mandatesan individualized 
determinationof "willfulness" with respect to each veteranwho claims to have 
been disabled by alcoholism. It would arguably be inconsistentwith @ 504 for 
Congress to distinguish between categories of disabled veterans according to 
generalized determinationsthat lack any substantial basis. If primary 
alcoholism is not always "willful," as that term has been defined by Congress 
and the Veterans' Administration, some veterans denied benefits may well be 
excluded solely on the basis of their disability. We are unable to conclude 
that Congress failed to act in accordancewith @ 504 in this instance, however, 
given what the District of Columbia Circuit accurately characterizedas "a 
substantialbody of medical literaturethat even contests the propositionthat 
alcoholism is a disease, much less that it is a disease for which the victim 
[***28] bears no responsibility." 253 U. S. App. D. C., at 132-133, 792 F.2d, 
at 200-201. Indeed, even among many who consider alcoholism a "disease" to 
which its victims are genetically predisposed, the consumptionof alcohol is not 
regarded as wholly involuntary. See Fingarette, The Perils of Powell: In Search 
of a Factual Foundationfor the "Disease Concept of [*55 11 Alcoholism," 83 
Harv. L. Rev. 793, 802-808 (1970). As we see it, @ 504 does not demandinquiry 
into whether factors other than mental illness renderedan individual veteran's 



drinking so entirely beyond his control as to negate any degree of "willfulness" 
where Congress and the Veterans' Administrationhave reasonably determinedfor 
purposesof the veterans' benefits statutes that no such factors exist. n l l  

n l l  Our decision in School Board of Nassau County v. Arline, supra, is not to 
the contrary. In Arline, we recognized that the district courts should "in most 
cases" undertakean individualized inquiry into whether a handcappedperson has 
been denieda job for which he is otherwise qualified. 480 U.S., at 287. In 
contrast to the instant case, Arline did not involve a handicappingcondition as 
to which Congress had specifically determinedthat no individualized inquiry was 
necessary. We might well have reacheda different conclusion in Arline had the 
employer relied on a congressional determinatiomupportedby substantial 
medical evidence that all employeessuffering from acute tuberculosis pose a 
serious health threat to others in the workplace. 

In sum, we hold that a constructionof @ 1662(a)(l)that reflects the 
original congressional intent that primary alcoholics not be excused from the 
10-year delimiting period for utilizing "G. I. Bill" benefits is not 
inconsistentwith the prohibitionon discriminationagainst the handicapped 
containedin @ 504 of the RehabilitationAct. n12 Accordingly, since we "are not 
at liberty to pick and choose among congressional enactments. . . when two 
statutesare capable of co-existence," Morton v. Mancari, 417 U.S., at 55 1, we 
must conclude that the earlier, more specific provisions of @ 1662(a)(l)were 
neither expressly nor implicitly repealedby the later, more general provisions 
of @ 504. 

n12 If the position urged by the dissent were to prevail, the Veterans' 
Administrationwould be hard put to avoid making an individualized determination 
as to whether a veteran's alcoholism is sufficiently "willful" to disqualify him 
from disability compensationunder @@ 310 and 521. Such a requirementwould 
saddle the Governmentwith additionaladministrativeand financial burdens that 
Congress could not have contemplatedin extending @ 504 to federal programs. 

This litigation does not require [***30] the Court to decide whether 
alcoholism is a disease whose course its victims cannot control. It is not our 



role to resolve this medical issue on which the authoritiesremain sharply 
divided. Our task is to decide whether Congress intended, in enacting @ 504 of 
the RehabilitationAct, to reject: the position taken on the issue by the 
Veterans' Administrationand by Congress itself only one year earlier. In our 
view, it is by no means clear that @ 504 and the characterizationof primary 
alcoholism as a willfully incurred disability are in irreconcilable conflict. 
If petitionersand their proponentscontinue to believe that this position is 
erroneous, their argumentsare betterpresentedto Congress than to the courts. 

The judgment of the Court of' Appealsfor the District of Columbia Circuit in 
No. 86-737 is affirmed. The judgment of the Court of Appealsfor the Second 
Circuit in No. 86-622 is reversetd, and the case is remandedfor further 
proceedingsconsistentwith this opinion. 

It is so ordered. 

JUSTICESCALIA and JUSTICEKENNEDYtook no part in the considerationor 
decision of this case. 

CONCURBY:BLACKMUN(In Part) 

DISSENTBY: BLACKMUN(1n Part) 

DISSENT: JUSTICE BLACKMUN, with whom JUSTICE BRENNAN and JUSTICE 
MARSHALL 
[** *3 I] join, concurring in part and dissenting in part. 

I join Parts I and I1 of the Court's opinion, for I agree that, under @ 504 
of the RehabilitationAct of 1973,, 87 Stat. 394, as amended,29 U. S. C. @ 794, 
the "final and conclusive" language of 38 U. S. C. @ 211(a) does not bar 
judicial review of petitioners' claims. Similarly, I acknowledge the legality 
(a) of the 10-year delimiting period imposed by 38 U. S. C. @ 1662(a) upon 
veterans' educationalassistance, and (b) of that statute's alleviation of the 
delimiting period in cases of disability except where that disability is the 
result of a veteran's "own willful misconduct." 

[*553] My disputewith the Court centers in its upholding of the 
regulation, 38 CFR @ 3.301(~)(2) (1987), whereby the Veterans' Administration 
(VA) presumes, irrebuttably, that primary alcoholism always is the result of the 
veteran's "own willful misconduct." This is the very kind of broad social 
generalizationthat @ 504 of the RehabilitationAct is intendedto eliminate. 
The petitionersin these cases ask only that their situations be given 
individualized evaluation. Because I think this is what the RehabilitationAct 
clearly requires, I dissent from the Court's [***32] conclusion to the 
contrary. n l  



n l  It perhapsis worth noting that, despite much comment in the popular 
press, these cases are not concernedwith whether alcoholism, simplistically, is 
or is not a "disease." 

PetitionerEugeneTraynor began drinking when he was eight or nine years old. 
H e  drank with increasing frequency throughouthis teenageyears, and was 
suffering alcohol-relatedseizures by the time he was on active military duty in 
Vietnam. During the four years following his honorabledischarge in 1969, Mr. 
Traynor was hospitalizedrepeatedlyfor alcoholism and related illnesses. 

By the end of 1974, however, petitionerTraynor had conqueredhis drinking 
problem. He  attendedcollege part-timebeginning in 1977, and continued working 
toward his degree until the 10-year period for using his veteran's educational 
benefits expired for him in 1979. Mr. Traynor appliedfor the extension of time 
available under 38 U. S. C. @ 1662(a)(l) to one whose disability had prevented 
him from completinga program of educationwithin the 10-year period. Because 
he was unableto [**I3851 establish that his alcoholism was due to an 
underlying psychiatric disorder, his condition was labeled "primary alcoholism." 
[***33] Pursuant to the regulation cited above, Mr. Traynor was presumed to 
have brought his alcoholism upon himself through "willful misconduct." The 
requestedextension thereforewas denied. 

[*554] PetitionerJames P. McKelve 
also starteddrinking as a child. He 
was 13 when he began to develop the alcohol dependencythat was common among 
membersof his family. His drinking problem plagued him while he was in the 
Army, and he was hospitalizedfrequently during the nine years that followed his 
honorabledischarge in 1966. Despite his disability, however, McKelvey managed, 
between hospital stays, to attend two educationalinstitutions under the 
veterans' educational-benefitlsprogram. 

Mr. McKelvey took his last drink in 1975, only a year and a half before his 
10-year delimiting period expired. Like Traynor, McKelvey sought an extension 
under 38 U. S. C. @ 1662(a)(l) on the ground that his alcoholism had prevented 
him from using, within the period, the benefits to which he was entitled. And, 
like Traynor, McKelvey was denied the extension because his disability, primary 
alcoholism, was conclusively presumedto have been caused by his "own willful 
misconduct." The VA's regulation deprived each of these [***34] veterans of 
any opportunityto establish that, in his particular case, disabling alcoholism 
was not willfully incurred. 



The VA's reliance on its irrebuttablepresumptionthat all primary alcoholism 
is attributableto willful misconduct cannot be squared with the mandateagainst 
discriminationcontainedin @ 504 of the RehabilitationAct. Just last year, in 
School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987), this Court explained 
in no uncertainterms that @ 504 bars the generic treatmentof any group of 
individuals with handicapsbased on archaic or simplistic stereotypesabout 
attributesassociatedwith their disabling conditions. Instead, @ 504 requires 
an individualized assessmentof each person's qualifications, based on "reasoned 
and medically sound judgments." Id., at 285. In sanctioning the VA's 
irrebuttablepresumptionthat any veteran suffering from primary alcoholism 
[*555] brought the ailment upon himself through willful misconduct, the Court 
ignores the lesson of Arline, and the clear dictate of the RehabilitationAct. 

In these cases, the Court is called upon, not to make its own medical 
judgments about the causes of alcoholism, but to interpret [***35] @ 504. 
That statutesets forth a simple rule: 

"No otherwise qualified individual with handicaps. . . shall, solely by 
reason of his handicap, be excluded from the participationin, be denied the 
benefits of, or be subjected to discriminationunder any program or activity 
receiving Federal financial assistance or under any program or activity 
conductedby any Executive agency. . . ."n2 

n2 Section 103(d)(2)(B)of the RehabilitationAct Arnendmentsof 1986, 100 
Stat. 1810, struck the words "handicappedindividual" wherever they appearedin 
the 1973 Act and replacedthemwith the words "individual with handicaps." See 
H. R. Rep. No. 99-571, p. 17 (1986). Section 504, as quotedin the text above, 
embraces the change effected by this 1986 amendment. 

It is beyond dispute that petitioners, as alcoholics, were handicapped 
individuals covered by the Act. See 43 Fed. Reg. 2137 (1978) (guidelines issued 
by Departmentof Health, Education, and Welfare (later the Departmenbf Health 
and HumanServices) reflecting the Attorney General's specific conclusion, 43 
Op. Atty. Gen. No. 12, p. 2 (1977), that an alcoholic is covered by the Act); 
see also Brief for Respondent33. Nor is it disputed that @ [***36] 504 of 
the Act prohibits federal agencies, such as the VA, from denying benefits to 
petitionerssolely [**I3861 because they are alcoholics. See, e. g., 38 CFR 
@@ 18.403(j)(1) and (2)(i)(c) (1987). 



In 38 U. S. C. @ 1662(a)(l), Congress declared that one whose disability 
resultedfrom "willful misconduct" is not entitled to the benefit of the 
extension-of-timeprovision. As stated above, the VA, by its regulation, has 
establishedan irrebuttablepresumptionthat primary alcoholism is the result of 
willful misconduct. This presumptionappearsto be a clear violation of @ 504's 
mandaterequiring individualized [*556] assessment of each claimant's 
qualifications. Arline, 480 U.S., at 287-289. 

Respondenlargues, however, that a case-by-case assessment of whether a 
claimant's alcoholism was the result of willful misconduct is not necessary for 
two reasons. First, respondentcontends that Congress, in enacting the 1977 
amendment(the extension-of-time provision, see 9 1 Stat. 1439) to @ 1662(a), 
mandateda conclusive presumptionthat primary alcoholism is caused by willful 
misconduct. Second, respondentcontends that the VA's determinationthat 
primary alcoholism always is due to willful [***37] misconduct is 
reasonable, and that thereforethe presumptionis not based on the kind of 
stereotypingthat @ 504 forbids. The Court today finds each of these arguments 
persuasive. In my view, each patentlyis without merit. 

The Court explains: 

"As we see it, @ 504 does not demandinquiry into whether factors other than 
mental illness renderedan individual veteran's drinking so entirely beyond his 
control as to negate any degree of 'willfulness' where Congress and the 
Veterans' Administrationhave reasonably determinedfor purposes of the 
veterans' benefits statutes that no such factors exist." Ante, at 55 1. 

As I see it, @ 504 demandsprecisely the inquiry the Court says is unnecessary. 
While Congress certainly has the authority to determinethat primary alcoholism 
always should be attributedto willful misconduct, I find no supportwhatever 
for the Court's conclusion that Congress made that determinationwhen it 
amended@ 1662(a) in 1977. 

The Court is correct, of course, see ante, at 546, when it says that we must 
assume that Congress intendedthe term "willful misconduct" in @ 1662(a)(l) to 
have the same meaning it had been given in other veterans' benefits statutes. 
Indeed, the [***38] legislative history indicates that Congress did 
[*557] "intend that the same standardsbe applied as are utilized in 
determiningeligibility for other VA programs under title 38." S. Rep. No. 
95-468, pp. 69-70 (1977). If @ 504 had not been amendedone year later to cover 
specifically all executive agency programs, including the VA's benefits 
programs, see Pub. L. 95-602, @@ 119, 122(d)(2), 92 Stat. 2982, 2987, 29 U. S. 
C. @ 794, therewould be little reason to question the applicationof the VA's 
interpretatiomf the willful-misconduct regulation to @ 1662(a)(1). 



But the Court goes further and finds that Congress' reference to the VA's 
willful-misconduct regulation in amending @ 1662(a) is a congressional adoption 
of the VA's rule. The Court transforms Congress' uncontroversialstatementthat 
the willful-misconduct regulation should be given the same meaning throughout 
the statutory scheme into a "specific determinati0n"by Congress that primary 
alcoholics are presumedto have engaged in willful misconduct. See ante, at 
551, n. 11; see also ante, at 547 (Congress' "1977 determinationthat primary 
alcoholism is not the sort of disability that warrants an exemption"); ante, at 
548 (Congress [***39] had "'narrow, precise, and specific"' intent to 
exclude primary alcoholics in enacting @ 1662(a)(l)); ante, at 551 ("original 
congressional intent [in amending@ 1662(a)] that primary alcoholics not be 
excused from the 10-year delimiting period"). This magical transformationis 
the linchpin in [**I3871 the Court's analysis, for unless Congress itself 
actually took a position in 1977 endorsing the association of primary alcoholism 
with willful misconduct, the subsequentamendmentof @ 504 in 1978 to include 
benefit programs like the VA's would simply be read to impose new constraintson 
the VA's treatmentof alcoholics. There is nothing whatever that is 
inconsistentabout Congress' willingness, in 1977, to allow the VA to apply its 
own rules in determiningwhich alcoholic veterans were entitled to benefits, and 
its decision, one year later, to require such determinationsto comply with the 
antidiscriminationprovisions of @ 504 then being amended. 

[*558] In order to escape @ 504's requirements, the majority must conclude 
that in 1977 Congress defined a primary alcoholic as not "otherwise qualified," 
within the meaning of @ 504, for the extension of time available under @ 
1662(a)(l). The language of [***40] @ 1662(a)(1) itself merely establishes 
that a willfully incurred disability, as a general matter, does not entitle a 
veteran to the extension of time. And the SenateReport, upon which the Court 
exclusively relies, makes only passing reference to the relevant regulations -- 
regulationswhich encompass the VA's entire policy on the applicability of the 
willful-misconduct provisions, not just the applicationof that term to 
alcoholism. Finally, even those portions of the regulations expressly addressed 
to alcoholism do not state that primary alcoholism is to be equatedwith willful 
misconduct. That interpretationis derived from a 1964 Administrator's 
Decision, which itself discusses the VA's irrebuttablepresumptiononly briefly. 
Administrator'sDecision, Veterans' AdministrationNo. 988, Interpretatiomf 
the Term "Willful Misconduct" as Relatedto the Residuals of Chronic Alcoholism 
1 (1964). n3 [*559] See 37 Fed. Reg. 20335, 20336 (1972) (proposing 
regulation and announcingthat it was intendedto incorporateprinciples of the 
1964 administrativeissue). 

n3 The regulation provides: 



"If, in the drinking of a beverage to enjoy its intoxicating effects, 
intoxication results proximately and immediately in disability or death, the 
disability or deathwill be considered the result of the person's willful 
misconduct. Organic diseases and disabilities which are a secondary result of 
the chronic use of alcohol as a beverage, whether out of compulsion or 
otherwise, will not be considered of willful misconduct origin." 38 CFR @ 
3.301(~)(2) (1987). 

On its face, the regulation does not appearto address the condition of 
alcoholism itself, despite the fact that the paragraphof the regulation, of 
which the above-quotedrnaterial is a part, bears the title "Alcoholism." The 
condition of alcohol dependencyis neither an immediateeffect of drinking, nor 
a secondary organic disability resulting from the chronic use of alcohol. 
Alcoholism seems to fall between the two categories set out in the regulation; 
it is the condition of being a chronic alcohol user. 

The Administrator'sDecision from which the VA's irrebuttablepresumptionis 
derived focuses on this same distinction: 'The proximate and immediateeffects 
consisting of disabling injuries or death resulting from a state of 
intoxication" are to be deemedwillful misconduct, but the "remote, organic 
secondary effects of the continueduse of alcohol resulting in impairmentof 
body organs or systems leading to disability or death" are not to be so deemed. 
Administrator's Decision, No. 988, p. 1. The Decision, however, also includes 
two sentencesfrom which the VA derives its current interpretatiomf the 
willful-misconduct regulation: 

"In miscondut determinations,however, with respect to mental disorders 
where the use of alcohol as a beverage has been involved, a distinction has 
heretoforebeen recognized between alcoholism as a primary condition (or as 
secondary to an underlying personality disorder), and alcoholism as secondary to 
and a manifestationof an acquired psychiatric disorder. If the latter 
condition is found the resulting disability or death is not to be considered as 
willful misconduct." Ibid. 

While the VA's interpretatiomf its own regulationand its antecedentswould 
have been entitled to deference, see UnitedStatesv. Larionoff, 431 U.S. 864, 
872 (1977), Congress cannotbe presumedto have codified this less-than-apparent 
interpretationby a mere reference to the relevant regulations. 

Surely somethingmore than two sentencesquotedfrom a SenateReportshould 
be required before we interpretgeneral statutory language to conflict with the 
most natural reading of subsequentspecific legislation. It is only the Court's 
strained reading of @ 1662(a)(l) to embrace [** 13881 a congressional 



"determinationthat primary alcoholism is not the sort of disability that 
warrants an exemption," ante, at 547, that leads the Court to reject as a 
disfavored "implicit repeal" @ 504's requirementthat qualifications for the 
exemptionbe determinedon a case-by-case basis. The "'basic principle of 
statutoryconstructionthat a statutedealing with a narrow, precise, and 
specific subject is not submergedby a later enactedstatutecovering a more 
generalizedspectrum,"' ante, at 547-548, has no applicationhere, where the 
earlier enactmentis not narrowly or specifically addressedto the matter 
treatedgenerally in the subsequentenactment:federal agencies' treatmentof 
alcoholics. I have been no more successful than the VA or the Court in turning 
up evidence that Congress [*560] expressly considered, or intended, in 
amending@ 1662(a), to adopt legislatively the VA's presumptionthat primary 
alcoholism [***42] always is attributableto willful misconduct. I 
thereforesee no reason to defer to the VA's rule in interpretinga subsequent 
and entirely separatecongressional enactmentthat the VA has not been empowered 
to administrate. 

I am reluctantto conclude that anything short of a congressional 
determinationlinking all primary alcoholism to willful misconduct could justify 
the VA's substitutionof its generic rule for the individualized assessment 
generally requiredunder @ 504. It is conceivable that an agency legitimately 
could eschew individualized assessmentsof disabled individuals' qualifications 
if it were evident, as a matterof medical fact, that a particular disqualifying 
characteristicalways is associatedwith a particular disability. n4 But it is 
not at all evident that an absolutecorrelationexists between the condition of 
primary alcoholism and the disqualifying factor of willful misconduct, as 
defined by the VA. Nor has the VA successfully demonstratedthat such an 
absolutecorrelationis medically justified. The VA suggests that it is enough 
that "although the policy may not producein an individual case the same 
conclusion another arbiter might reach, the VA policy [* * *43] provides a 
reasonableand workable accommodationof modern medico-psychological evidence." 
Brief for Respondents35 (emphasisadded). This position is unsatisfactory for 
several reasons. 

n4 For example, a blind person, by definition, cannot see. While the 
RehabilitationAct does not expressly recognize the absolutecorrelation between 
the qualification of seeing and the condition of blindness, it seems appropriate 
for an employer to rely on that absolute correlation in making certain hiring 
decisions. Presumably, an employer subject to @ 504 could refuse to hire blind 
individuals for jobs clearly requiring sighted employeeswithout first 
conducting an individualized assessment of each blind applicant's 
qualifications. 



The VA seems to suggest that generalizationsabout attributesassociatedwith 
individuals suffering from a particular disability can be relied upon to assess 
those individuals' qualifications, as long as the generalizationsare shown to 
be reasonable. But reliance on generalizations, even "reasonable" ones, is 
clearly prohibitedunder Arline. In that case, the Court ruled that @ 504 
preventedthe Nassau County School Board from generalizing about the 
contagiousness [***44] of tuberculosis. 480 U.S., at 281-286. Acknowledging 
that in some cases contagiousnesswould justify altering or perhapsterminating 
a tuberculosis sufferer's employmentin order to avoid infecting others, id., at 
287, n. 16, the Court neverthelessfound impermissible a generalizationbuilt on 
that less-than-perfectcorrelationbetweendisability and qualification. The 
Court explained: 

'The fact that some persons who have contagious diseases may pose a serious 
health threat to others under certain circumstancesdoes not justify excluding 
from the coverage of the Act all persons [**I3891 with actual or perceived 
contagious diseases. Such exclusion would mean that those accused of being 
contagiouswould never have the opportunityto have their condition evaluatedin 
light of medical evidence and a determinationmade as to whether they were 
'otherwise qualified.' Rather, they would be vulnerable to discrimination on the 
basis of mythology -- precisely the type of injury Congress sought to prevent." 
480 U.S., at 285 (emphasisin original). 

The myth to which the Court was referring was not that some tuberculosis 
sufferers [***45] were contagious, but that they all were. The parallel 
myth in the presentcases, of course, is that all primary alcoholics became 
disabled as a result of their own willful misconduct. Just as @ 504 entitles 
each person suffering from tuberculosis to an individualized determination, 
based on sound medical evidence, as to whether [*562] that person is 
contagious and thereforenot "otherwise qualified" for a job, 29 U. S. C. @ 794, 
the statuteentitles each alcoholic veteran to an individualized determination, 
based on the medical evidence in his own case, of the causes of his disability. 
If this individualized assessmentleads the adjudicatorto conclude that the 
particularveteran's alcoholism was brought on by willful misconduct, that 
veteranwill have been adjudicatedto be not "otherwise qualified" to collect 
the educationbenefits. But only after this individualized inquiry has been 
conducted, can the VA deprive him of benefits available to all whose 
disabilities were not caused by willful misconduct. 



The VA's attemptto justify its reliance upon the irrebuttablepresumption 
that primary alcoholism is caused by willful misconduct is further underminedby 
the meagemessof the medical support [***46] it summons. Nothing in the 
record suggests that the VA based its continuing reliance on the presumption, 
after @ 504 was amended, on any factual findings of the kind found to be 
requiredin Arline. And its post hoc rationalizationof that reliance in this 
litigation consists of a hodgepodgeof medical conclusions, some of only 
marginal relevance. For example, the VA relies upon the comments of a number of 
"medical writers" who note that "volition plays a significant role" in the 
treatmentof alcoholism. See Brief for Respondents43; see id., at 45-46, and 
nn. 32 and 33, citing, among others, G. Vaillant, The Natural History of 
Alcoholism 299 (1983), and S. Zimberg, The Clinical Managementof Alcoholism 
67-69, 118 (1982). While cure and cause are likely to be somewhat related, the 
fact that alcoholism is "highly treatable, but . . . will require great 
responsibility from the patient," G. Vaillant, supra, at 299, provides little 
assistance in assessing whether the original onset of the disability can always 
be ascribed to willful misconduct. 

In contrast, ample evidence supportspetitioners'contrary contentionthat 
the degree of willfulness associatedwith the [*563] onset of alcoholism 
varies [***47] from case to case. Recentmedical research indicates that 
the causes of primary alcoholism n5 are varied and complex, only some of which 
conceivably could be attributedto a veteran's [**I3901 will. n6 Indeed, 
even the VA acknowledges that "alcoholism is not a unitary condition [but 
rather] has multiple forms and ranges of severity." Brief for Respondent34, 
and nn. 21, 22, citing, among others, Bohman, Sigvardsson, & Cloninger, Maternal 
Inheritanceof Alcohol Abuse: Cross-Fostering Analysis of AdoptedWomen, 38 
Archives Gen. Psychiatry 965, 968 (1981) (describing genetically different types 
of alcoholism, each producing a different form of the condition); Cloninger, 
Bohman, & Sigvardsson, Inheritanceof Alcohol Abuse: Cross-Fostering Analysis of 
AdoptedMen, 38 Archives Gen. Psychiatry 861, 867 (1981) (identifying two types 
of alcohol abuse with different genetic and environmentalcauses); G. Vaillant 
17 ("Alcohol abuse reflects a multideterminedcontinuumof drinking behaviors 
[*564] whose determinantsare differently weighted for different people and 
include culture, habits, social mores, and genes"). A sensitivity to this 
case-to-casevariation is precisely what @ 504 requires of employers and federal 
agencies in [***48] their assessments of the qualifications for employment 
or benefits of an individual with handicaps. As the medical community's 
understandingof the causes of alcoholism continues to develop, @ 504 requires 
the VA to take these new developmentsinto account in making "sound medical 
judgments" about the source of a particularveteran's alcoholism. n7 Presumably, 
evidence concerning the circumstances surrounding a veteran's developmentof 
alcohol dependence- including his age, home environment, and psychological 
health n8 -- always will be relevant to this assessment. 



n5 The American Medical Association and American Psychiatric Association 
(AMA/APA)and the National Council on Alcoholism, Inc. (NCA), emphasizein their 
respective amicus briefs that the primarylsecondary distinction is a crude one. 
A diagnosis of alcoholism as primary or secondary may dependas much on the 
nature of the facility in which the diagnosis is made as it does on the 
alcoholic's true clinical history. See Brief for NCA as Amicus Curiae 18-19, n. 
9. The primaryfsecondary distinction is particularly difficult to apply to an 
alcoholic who, like petitioners, began drinking as a child before underlying 
psychiatric disorders could be diagnosed. See Brief for A M W A  as Amici Curiae 
7. AMA/APA also emphasizes that the distinction between the two kinds of 
alcoholism was developed, and is properly used, only for treatmentpurposes and 
reveals little about the degree of willfulness involved in the onset of the 
alcoholism. Id., at 5. [***49] 

n6 Notableamong the studies are those that suggest that heredity plays a 
significant role in the developmentof primary, but not secondary, alcoholism. 
See, e. g., Schuckit, GeneticAspects of Alcoholism, 15 Annals Emergency 
Medicine 991, 992 (1986). Some evidence suggests that the genetic 
predispositionto alcoholism can be attributedto a biochemical abnormality that 
prevents propermetabolismof alcohol. See App. 44 (affidavit of Dr. Anne 
Geller). From this it would appearthat there may be a more purely 
physiological explanationfor the onset of some cases of primary alcoholism than 
there is for most cases of secondary alcoholism. 

n7 In light of this Court's emphasisin School Bd. of Nassau County v. 
Arline, 480 U.S. 273 (1987), on the importanceof basing assessmentsof a 
person's qualifications on sound medical' evidence, it is difficult to understand 
the VA's suggestion that "citations to the medical literaturecirca 1987" are 
not of great relevance to an analysis of @ 504's application. See Brief for 
Respondents26. 

n8 M A P A  notes that there is often a "psychological componentin the 
developmentof alcoholism" which may not "rise to the level of psychiatric 
disorders." Brief for AMA/APA as Amici Curiae 6. 

Finally, in asserting that its automaticassociation of primary alcoholism 
with willful misconduct is supportedby medical evidence, the VA adopts, perhaps 
for purposesof this litigation alone, a definition of willful misconduct which 



is inconsistentwith the definition articulatedin the VA's own regulationsand 
practices. According to the VA, primary alcoholism is appropriatelyattributed 
to willful misconduct because medical evidence suggests that "many alcoholics 
are not completely helpless," in controlling their disability. Brief for 
Respondent47 (emphasis added). But a "not completely helpless" test is not 
the standardthe VA has established [*565] for determiningwhether other 
disabilities are incurred willfully. 

The VA defines willful misconduct as "an act involving conscious wrongdoing 
or known prohibitedaction," 38 CFR @ 3.l(n) (1987), and "the intentionaldoing 
of somethingeitherwith the knowledge that it is likely to result in serious 
injury or with a wanton and reckless disregard of its probableconsequences." VA 
Manual M21-1, change 239, subch. I, @ 14.04a (Aug. 21, 1979). n9 This definition 
of willful misconduct is a far cry from a "not completely [**I3911 helpless" 
standard. While some primary alcoholics may well [***5 11 owe their 
disability to willful misconduct, as delineatedby the regulation, the VA has 
failed to demonstratethat all primary alcoholics had any awareness that their 
initial drinking was likely to result in serious injury. Nor, in many cases, 
would it be appropriateto describe one's gradual developmentof alcohol 
dependencyas evidence of "wanton and reckless disregard of [drinking's] 
probableconsequences." Indeed, I wonder how one meaningfully can ascribe such 
intent and appreciationof long-range consequencesto a 9- or 13-year-old boy 
who follows the lead of his adult role models in taking his first drinks. n10 

n9 Outside the alcoholism context, the Board of Veterans Appeals has found 
willful misconduct when, for example, a veteran "placed [a] gun to his head and 
pulled the trigger," No. 86-22-350 (March 23, 1987); or intentionally put his 
arm throughwindow glass, No. 85-31-331 (Feb. 14, 1986); or attemptedto ride 
his motorcycle on one wheel, No. 84-33-060 (May 13, 1985); or engaged in an 
altercation, No. 81-10-510 (June 12, 1981); or drove about 100 miles per hour in 
a 25-mile-per-hourzone on a wet road at dusk, No. 80-31-502 (June5, 1981). 
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n10 That puzzle, of course, would have to be worked out by the VA when 
considering petitioners' claims on remand. 

The awkwardness of attributingall primary alcoholism to willful misconduct 
is made apparentin the Administrator'sDecision No. 988, which elaborateson 
the meaning of the term in the context of explaining why the VA does not bar 
recovery for those suffering organic secondary effects of the continueduse of 
alcohol: 

[*566] "[The] developmentof the secondary condition does not meet the 
definition of intentionalwrongdoing with knowledge or wanton disregard of its 
probableconsequences. Secondary results are not the usual and probableeffects 
of drinking alcohol as a beverage. By the time there is sufficient awareness of 
any probabledeleteriousconsequences, the process has developed to a point 
where it is irreversible without professional help. At such time, the person by 
himself, may lack the capacity to avoid the continueduse of alcohol. While it 
is proper to hold a person responsible for the direct and immediateresults of 
indulgence in alcohol, it cannot be reasonably said that he expects and wills 
the disease and disabilities which sometimes appearas secondary effects." 
Decision No. 988, p. 2 (1964) (emphasisin original). 

All of this surely can be said of some primary alcoholics, whose drinking 
[***53] begins innocently enough and who feel only much later the effects of a 
dependencyso disabling that it requires repeatedhospitalization. 

Individuals suffering from a wide range of disabilities, including heart and 
lung disease and diabetes, usually bear some responsibility for their 
conditions. And the conduct that can lead to this array of disabilities, 
particularly dietary and smoking habits, is certainly no less voluntary than the 
consumptionof alcohol. Nevertheless, the VA has expressed an unwillingness to 
extend the definition of willful misconduct to all voluntary conduct having some 
relation to the developmentof a disability. In justifying the exclusion of 
secondary organic effects of alcoholism, such as cirrhosis of the liver, from 
the reach of the willful-misconduct presumption, the VA has explained: 



"Historically, the question of willful misconduct has never been raised in other 
relatedsituationswhere personal habits or neglect are possible factors in the 
incurrence of disability. For example, the harmful effects of tobacco smoking 
on circulation and respirationwere [*567] known long before tobacco was 
incriminatedas a causative factor in the high incidence of cancer, [***54] 
emphysemaand heart disease. Yet smoking has not been considered misconduct. 
It is unreasonableand illogical to apply one set of rules with respect to 
alcohol and a different one in a situationclosely analogous." Ibid. 

In deferring to the VA's "reasonable" determinationthat all primary 
alcoholism is attributableto willful misconduct, the Court obscures the meaning 
of "willful misconduct" in a similar fashion. The Court discusses the 
propriety of denying [**I3921 benefits to those who "bear some 
responsibility for their disabilities," and suggests that the attributionof all 
primary alcoholism to willful misconduct is justified becauseUthe consumption 
of alcohol is not regarded as wholly involuntary." Ante, at 549, 550. The 
degree of personal responsibility for their disability attributedto alcoholics 
by the VA in its brief and echoed by the Court in its opinion is clearly not of 
the magnitudecontemplatedby the VA's general definition of willful misconduct. 

Section 504 guaranteesEugeneTraynor and James P. McKelvey federal benefits 
absent a demonstrationthat they, as individuals, fail to satisfy the legitimate 
qualifications Congress has imposed upon receipt of those [** *55] benefits. 
The VA has failed to demonstratethat any legislative or medical determinations 
justify its conclusive presumptionthat Mr. Traynor and Mr. McKelvey7s 
alcoholism was incurred willfully. Both cases thereforeshould be remandedto 
the VA for individualized determinations,based on "sound medical judgments" of 
whether these men are "otherwise qualified" to receive veterans' educational 
benefits beyond the 10-year period. 

I dissent. 
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BOWNES, Circuit Judge. 

This appeal raises the question of whether there is a private right of 
action under section 504 of the RehabilitationAct of 1973, 29 U.S.C. @ 794, 
against the federal government acting in its regulatory capacity. nl  
Plaintiff-appellant,Michael Cousins, is a deaf man who was unable to obtain 
employmentin Maine as a tractor-trailerdriver because a regulation promulgated 
by the UnitedStates Department [**2] of Transportatior(D0T) effectively 
prohibits deaf persons from driving motor carriers in interstatecommerce, 
regardless of their ability to perform such duties. See 49 C.F.R. @ 
391.41(b)(11) (1987). n2 Plaintiff challenged this regulation in the United 



States District Court for the District of Maine by bringing suit under section 
504 against ElizabethDole in her official capacity as the Secretary of DOT. He  
alleged that, by promulgatingand threateningto enforce the regulation against 
him, defendantcaused him to be deniedemploymentas a commercial truck driver. 
n3 The district court found that the plaintiff had no private right of action 
against DOT under section 504, and accordingly, dismissed the complaint without 
prejudice to the filing of an arnendedcomplaint stating a claim for relief under 
the AdministrativeProcedureAct. See Cousins v. Dole, 674 F. Supp. 360 (D. Me. 
1987). Plaintiff appealed. n4 

n l  Section 504 provides in relevant part that 

no otherwise qualified handicappedindividual in the UnitedStates, . . . shall, 
solely by reasonof his handicap, be excluded from the participationin, be 
denied the benefits of, or be subjected to discrimination under any program or 
activity receiving Federal financial assistance or under any program or activity 
conductedby any Executive agency or by the UnitedStates Postal Service. 

29 U.S.C. @ 794 (1982). By issuing regulations, the federal government is 
"conducting a program or activity." Because this case raises a challenge to a 
federal regulation, we describe the action against the federal government as a 
challenge to the government "acting in its regulatory capacity." We do not mean 
to imply that such a challenge is different from one directed at the "conduct" 
of a federal program. We simply prefer to use a phrase describing precisely the 
natureof the federal activity claimed by the plaintiff to be discriminatory. 
[**31 

n2 The regulation provides in relevant part that "[a] person is physically 
qualified to drive a motor vehicle if that person 

first perceives a forced whispered voice in the better ear at not less than 5 
feet with or without the use of a hearing aid or, if tested by use of an 
audiometricdevice, does not have an average hearing loss in the betterear 
greater than 40 decibels at 500 Hz, 1000 Hz, and 2000 Hz with or without a 
hearing aid when the audiometricdevice is calibrated to American National 
Standard. . . ." 

49 C.F.R. @ 391.41(b)(11) (1987). 

n3 On or about June 17, 1986, a representativeof DOT advised the plaintiffs 
attorney that the regulation would be enforced against the plaintiff even if he 
were "engaged in the intrastateportion of interstatemovements of property." 
Therefore, the plaintiff could not obtain employmentby confining his driving to 
within the state of Maine. 



n4 The plaintiff also alleged that defendantviolated the due process clause 
of the fifth amendmentby depriving him of valuable property rights without an 
opportunityfor a hearing. The district court found "that the existence of an 
effective and substantialstatutory remedy in the Administrative Procedure Act 
obviate[d] the need to imply a constitutionalremedy's" under the fifth 
amendment.Cousins v. Dole, 674 F. Supp. 360, 363 (D. Me. 1987). Plaintiff does 
not appeal this holding. 

Our analysis is controlled and thereforesimplified by Traynor v. Turnage, 
108 S. Ct. 1372 (1988), in which the Supremecourt restedits holding on the 
assumptionthat there is a private right of action under section 504 of the 
RehabilitationAct against the federal [*39] governmentacting in its 
regulatory capacity. A proceduralexegesis of Traynor is necessary. 

Traynor was a consolidationof cases from different circuits challenging the 
same regulationissued by the Veterans' Administration(VA). VeteransTraynor 
and McKelvey were recovered alcoholics who sought veterans' educational 
assistance benefits under the G.I. Bill. See 38 U.S.C. @ 1661. Although these 
benefits generally must be used within ten years following discharge or release 
from active duty, veterans may obtain an extension beyond this ten-year period, 
if they were preventedfrom using their benefits earlier by "a physical or 
mental disability which was not the result of [their] own willful misconduct. . 
. ." 38 U.S.C. @ 1662(a)(l). Traynor and McKelvey claimed an extension under 
this provision on the ground that they had been disabled by alcoholism during 
much of the ten-year period. The VA rejected [**5] their position, relying on 
that part of the challenged regulation which characterizesa disability 
resulting from "the drinking of a beverage to enjoy its intoxicating effects" as 
"willful misconduct." See 38 C.F.R. @ 3.301(~)(2). 

Traynor sought review of the VA decision in the Unitedstates District Court 
for the Southern District of New York, and McKelvey, in the United States 
District Court for the District of Columbia. Both claimed that the VA's refusal 
to extend them benefits, a decision made pursuantto the challenged regulation, 
violated their right under section 504 not to be discriminated against solely on 
the basis of a handicap, in their case, alcoholism. The district courts agreed. 
See Traynor v. Walters, 606 F. Supp. 391 (S.D.N.Y. 1985); McKelvey v. Walters, 
5% F. Supp. 1317 (D.D.C. 1984). 

On appeal, the Second Circuit reversed the decision in favor of Traynor on 
the ground that a separateprovision of the Veterans' Benefits statute, 38 



U.S.C. @ 21 l(a), n5 barred review of the section 504 claim. See Traynor v. 
Walters, 791 F.2d 226 (2d Cir. 1986). The District of Columbia Circuit 

disagreed, but reversed the decision in favor of McKelvey on [* *6] the 
merits. See McKelvey v. Turnage, 792 F.2d 194 (D.C. Cir. 1986). The Supreme 
Court grantedcertiorari "to decide whether the Veterans' Administrationis 
decision is subject to judicial review and, if so, whether that decision 
violates @ 504 of the RehabilitationAct of 1973, 87 Stat. 394, 29 U.S.C. @ 794, 
which requires that federal programs not discriminate against handicapped 
individuals solely becauseof their handicap." Traynor, 108 S. Ct. at 1376. 

n5 Section 21 1(a) provides in relevant part: 

The decisions of the [VA] Administratoron any question of law or fact under any 
law administeredby the Veterans' Administrationproviding benefits for veterans 
and their dependentsor survivors shall be final and conclusive and no other 
official or any court of the Unitedstatedshall have power or jurisdiction to 
review any such decision by an action in the natureof mandamusor otherwise. 

38 U.S.C. @ 211(a). 

The Court concluded that the question of ""whether a [VA] regulation 
violate[d] the RehabilitationAct is not foreclosed from judicial review by @ 
211(a)[,]" id. at 1380, but that the regulationin question did not violate the 
Act. Id. at 1380-84. In [**7] spite of the Court's explicit referenceto the 
RehabilitationAct, defendant-appelleargues that it is unclear from Traynor 
whether the petitioners'claims arose directly under the RehabilitationAct, or 
under the AdministrativeProcedureAct (APA). Specifically, defendantsuggests 
that the Supremecourt might have been assessing the validity of the veterans' 
benefit regulationunder the APA provision which provides that agency action 
must be set aside if it is "arbitrary, capricious, . . . or otherwise not in 
accordancewith law." 5 U.S.C. @ 706(2)(A). We think that defendant'sargument 
defies the plain meaning of the Supremecourt's decision. 

At no point in Traynor did the Court mention the APA. Its only reference to 
the type of claim that might be brought pursuantto the APA appearsimplicitly 
in its discussion of whether section 21 1(a) barred judicial review of the 
section 504 claim. The Court stated: 

[*40] The cases now before us involve the issue whether the law sought to be 
administeredis valid in light of a subsequentstatutewhose enforcementis not 



the exclusive domain of the Veterans'Administration.There is no claim that the 
regulationat issue is inconsistent [**8] with the statuteunderwhich it 
was issued. 

Traynor, 108 S. Ct. at 1379 (footnoteomitted)(emphasisadded). 

In fact, a claim that the regulationwas "inconsistent with the statuteunder 
which it was issued" had been advancedand rejectedin one of the courts below. 
In McKelvey v. Walters, 596 F. Supp. 1317, the district court described the 
issue "presented for determinationUas 

whether the regulation [was] arbitrary, irrational and exceed[ed] the agency's 
statutory authority by denying lawful benefits to veterans who suffer from 
alcoholism. The plaintiffs challenge arises under the Administrative Procedure 
Act, 5 U.S.C. @ 706(2)(A), and the due process and equal protectionprongs of 
the Fifth Amendment.The plaintiffs challenge also calls for considerationof 
his claim that in denying his request for relief, his rights under the 
RehabilitationAct of 1973, 29 U.S.C. @ 794, which prohibits discrimination 

against alcoholics, were violated. 

5% F. Supp. at 1319. The district court rejected the APA claim because it found 
that the challenged regulation did not "contravene any implicit or explicit 
congressional intent" reflected in the statutory provision allowing [* "91 art 
extension of the ten-year delimiting period for those veterans preventedfrom 
using their benefits by a disability not the result of their own "willful 
misconduct." Id. at 1321. In contrast, the court found that the regulation did 
violate section 504. Only the claim arising under section 504 was appealed.See 
McKelvey v. Turnage, 792 F.2d 194. 

In Traynor v. Walters, the district court consideredwhether the regulation 
violated "the nondiscriminationprovisions of the RehabilitationAct of 1973, as 
amended, 29 U.S.C. @@ 701-794, and the fifth amendment." 606 F. Supp. at 393. 
Although the court found that the "regulations challenged herein with [stood] 
constitutionalscrutiny, [it also found that] they violate[d] @ 504 of the 
RehabilitationAct, 29 U.S.C. @ 794. " Id. at 401. n6 It based its conclusion 

on a finding that the VA policy "contravene[d] the RehabilitationAct by 
discriminating against those rehabilitatedalcoholics (a remarkable 
accomp1ishment)most deserving of aid." Id. Only the claim arising under section 
504 was appealed.See Traynor v. Walters, 791 F.2d 226. 

n6 The district court used the term "regulations" becauseit assessed not 
only the regulation eventually challenged before the Supreme Court, see 38 



C.F.R. @ 3.301(~)(2), but also the regulation setting forth definitions of 
'"willful misconduct." see 38 C.F.R. @ 3.l(n). 

The issue before the SupremeCourt thereforewas whether the regulation 
characterizingalcoholism as "willful misconduct" violated section 504 of the 
RehabilitationAct of 1973. The questionof whether the regulation also violated 
the APA mandatethat agency action not be "arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordancewith law," 5 U.S.C. @ 706(2)(A), was 
not before the Court. Had it been, the Court would have said so. Moreover, it 
would have referred to the standardof review applicableunder 5 U.S.C. @ 
706(2)(A). In defining this standard, known as the "arbitrary and capricious" 
standard, the SupremeCourt has directed that a reviewing court must "'consider 
whether the [agency] decision was based on a considerationof the relevant 
factors and whether there has been a clear error of judgment."' Motor Vehicle 
Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quoting 
Bowman Transp., Inc. v. Arkansas-BestFreight System, Inc., 419 U.S. 281, 285 
(1974)). See also Citizens To Preserve Overton Park, Inc. v. Volpe, 401 U.S. 
402, 415-17 (1971). This standardof review is a "narrow" one, requiring that a 
court [**I11 not "substitute its judgment for that [*41] of the agency," 
Motor Vehicle Mfrs. Ass'n, 463 U.S. at 43. If, therefore, the Court in Traynor 
had been reviewing the petitioners'claim under the APA, it would have conducted 
a limited inquiry to assess whether the VA had advanceda "'rational connection 
between the facts found [about alcoholism] and the choice made [to characterize 
alcoholism as "willful misconduct"]."' Motor Vehicle Mfrs. Ass'n, 463 U.S. at 43 
(quoting Burlington Truck Lines, Inc., v. United States, 371 U.S. 156, 168 
(1962)). n7 

n7 Defendantasserts that the standardof review under section 504 of the 
RehabilitationAct of 1973 and 5 U.S.C. @ 706(2)(A) is the same. It claims that 
the phrase in 5 U.S.C. @ 706(2)(A) precluding agency action not "otherwise in 
accordancewith law," incorporatesby referenceall laws (including the 
RehabilitationAct) and riot just the law of the enabling statute itself. We 
express no opinion on this interpretatiomf 5 U.S.C. @ 706(2)(A). It suffices 
to say that the interpretatio~~is a novel one that has been rejected by at least 
two circuits. See Davidsonv. U.S. Dep't of Energy, 838 F.2d 850 (6th Cir.), 
cert. denied, 108 S. Ct. 2849 (1988); Cleghorn v. Herrington, 813 F.2d 992 (9th 
Cir. 1987). Therefore, it seems very unlikely that the Supreme Court in Traynor 
used this interpretationwithout even mentioningit, as the basis for a holding 
on the meaning of the RehabilitationAct. 



The Court did not approachthe issue before it as one implicating the APA. 
Rather, it reasonedthat the same Congress which in 1977 "created an exception 
to th[e] 10-year delimiting period for veterans who delayed their education 
becauseof 'a physical or mentaldisability which was not the result of [their] 
own willful misconduct,"' Traynor, 108 S. Ct. at 1380 (quoting38 U.S.C. @ 
1662(a)(1)), also, one year later, "extended @ 504's prohibitionagainst 
discrimination on the basis of handicap to 'any program or activity conductedby 
any Executive agency. "' Id. at 1381 (quoting 29 U.S.C. @ 794). Accordingly, 
the Court held that the "petitioners can prevail under their RehabilitationAct 
claim only if the 1978 legislation can be deemedto have implicitly repealedthe 
'willful misconduct' provision of the 1977 legislation or forbade the Veterans' 
Administrationto classify primary alcoholism as willful misconduct." Id. n8 The 
Court concluded that therewas no implicit repeal: the "1978 legislation [would 
not be] renderedmeaningless, even with respect to those who claim to have been 
handicappedas a result of alcoholism, if the 'willfull misconduct' provision of 
@ 1662(a)(1) [**I31 [were] allowed to retain the import originally intended 
by Congress." Id. at 1381-1382. Construing this "original import" to mean that 
the alcoholism from which the petitionershad recoveredwas "willful 
misconduct," id. at 1380-81, the Court upheld the challenged regulation. 

n8 The Court used the term "primary alcoholism," as did the VA, to 
distinguish it from alcoholism that is "'secondary to and a manifestationof an 
acquiredpsychiatric disorder."' Traynor, 108 S. Ct. at 1376 n.2 (quoting 
Administrator'sDecision, Veterans' AdministrationNo. 988, Interpretatiornf 
the Term "Willful Misconduct" as Relatedto the Residuals of Chronic Alcoholism, 
Aug. 13, 1964). 

We have detailed the decision in Traynor in order to make clear that the 
Supremecourt rested its holding in that case on the assumption that a private 
action could be maintainedunder section 504 of the RehabilitationAct of 1973 
against the federal government acting in its regulatory capacity. To explicate 
the basis for this assumption, we turn to an assessment of the Rehabilitation 
Act in light of the Supremecourt's teachings on implied causes of action, 



In its most recent case, the Supremecourt [**I41 held that 
in determiningwhether to infer a private cause of action from a federal 
statute, our focal point is Congress7 intent in enacting the statute.. . . 
Congress' "intent may appearimplicitly in the language or structure of the 
statute, or in the circumstancesof its enactment." 

Thompsonv. Thompson, 108 S. Ct. 5 13, 5 16 (1988) (quoting TransamericaMortgage 
Advisors, Inc. v. Lewis, 444 U.S. 11, 18 (1979)). See Transamerica,444 U.S. at 
15-16 [*42] ("what must ultimately be determinedis whether Congress 
intendedto create the private remedy asserted"). But the Court also warned that 
the "implied cause of action doctrinewould be a virtual dead letter were it 
limited to correcting drafting errors when Congress simply forgot to codify its 
evident intention to provide a cause of action." Thompson, 108 S. Ct. at 5 16. 
Therefore, the Court directed, there must be an initial examinationof "the 
context of the [statutelwith an eye toward determiningCongress7 perceptionof 
the law that it was shaping or reshaping." Id. (citations omitted). 

There can be no doubt that in 1974, when Congress first amendedthe 
Rehabilitationkt of 1973, it intendedthat there [**I51 be a private remedy 
under section 504. At that time, section 504 read as follows: 

No otherwise qualified handicappedindividual in the United States, as 
defined in section 706(7) of this title, shall, solely by reason of his 
handicap, be excluded from the participationin, be denied the benefits of, or 
be subjected to discriminationunder any program or activity receiving Federal 
financial assistance. 

29 U.S.C. @ 794. The SenateReportdiscussing the 1974 amendments(none of which 
are relevant here) noted that section 504 

was patternedafter, and is almost identical to, the anti-discrimination 
language of section 601 of the Civil Rights Act of 1964 . . . and section 901 of 
the EducationAmendmentsof 1972. . . . [It] envisions the implementatiomf a 
compliance program which is similar to those Acts, including promulgationof 
regulations providing for investigation and review of recipients of Federal 
financial assistance, attemptsto bring non-complying recipients into voluntary 
compliance through informal efforts such as negotiation, and the imposition of 
sanctions against recipientswho continue to discriminate. . . . Such sanctions 
would include, where appropriate,the termination [** 161 of Federal financial 
assistance to the recipient or other means authorizedby law. . . . This 
approach. . . would . . . permit a judicial remedy through a private action. 

S. Rep. No. 1297, 93rd Cong., 2d Sess., reprintedin 1974 U.S. Code Cong. & 
Admin. News 6373, 6390-91 (emphasisadded). In reliance on this language, a 
number of federal courts found an implied cause of action under section 504. 
See, e.g., Kampmeierv. Nyquist, 553 F.2d 296 (2d Cir. 1977); Lloyd v. Regional 



Transp. Auth., 548 F.2d 1277 (7th Cir. 1977); see also Pushkin v. Regentsof 
Univ. of Colo., 658 F.2d 1372, 1377-78 (10th Cir. 1981) (listing cases). 

In 1978, Congress amendedthe Act in two walys relevant to our inquiry. At the 
end of section 504, it added the phrase: "or under any program or activity 
conductedby any Executive Agency or by the 'UnitedStates Postal Service." It 
also added a completely new section, section 505, which provided in relevant 
part: 

(a)(l)The remedies, procedures, and rights set forth in section 717 of the 
Civil Rights Act of 1964 (42 U.S.C. 2000e-16), including the applicationof 
sections 706(f) through 706(k) (42 U.S.C. 2000e-5(f) through (k)), [** 171 
shall be available, with respect to any complaint under section 791 of this 
title, to any employee or applicant for emp1oyme:nt aggrieved by the final 
disposition of such complaint, or by the failure to take final action on such 
complaint. 

(2) The remedies, procedures, and rights set forth in title VI of the Civil 
Rights Act of 1964 [42 U.S.C.A. @ 2000d et seq.] shall be available to any 
person aggrieved by any act or failure to act by any recipient of Federal 
assistance or Federal provider of such assistance under section 794 of this 
title. 

(b) In any action or proceedingto enforce or charge a violation of a provision 
of this subchapter, the court, in its discretion, may allow the prevailing 
party, other than the UnitedStates, a reasonableattorney's fee as part of the 
costs. 

29 U.S.C. @ 794a. 

Two questionsare raised by the 1978 arnendment.First, do the remedies 
specified in section 505(a)(l) and (2) allow for [*43] claims against an 
executive agency when it conducts a "program alr activity"? In other words, do 

the remediesallow for private actions against the Federal governmentwhen it 
acts, as it did in the case at bar, in its regulatory capacity? Second, if not, 
are these remedies [**I81 exclusive, i.e., is an action against the federal 
government in its regulatory capacity confined to the remedies available under 
the APA? 

The district court found that the plaintiffs challenge to the DOT could be 
brought pursuantto section 505(a)(2)and that the remedy under that section was 
limited to the APA. As mandatedby section 505(a)(2), the court looked to the 
remediesMset forth" in Title VS of the Civil Rights Act of 1964, specifically 
to those in section 603 of the Act. That section, which is the only one to "set 
forth" any remedies at all, provides that any departmentor agency action taken pursuant to 
section 2000d-1 of this title shall be subject to such judicial review as may otherwise be provided 



by law for similar action takenby such departmenmr agency on other grounds. In the case 
of action, not otherwise subject to judicial review, terminatingor refusing to 
grant or to continue financial assistance upon a finding of failure to comply 
with any requirementimposedpursuantto section 2000d-1 of this title, any 
person aggrieved (including any State or political subdivision thereof and any 
agency of either) may obtain judicial review of such action [* * 191 in 
accordancewith chapter7 of Title 5, and such action shall not be deemed 
committedto unreviewableagency discretion witlhin the meaning of that chapter. 

42 U.S.C. @ 2000d-2. 

The district court correctly concludedfrom the second sentencein the quoted 
provision that a "recipient of federal funds may obtain review of an agency 
decision denying or terminatinggrant funding. . . ." Cousins, 674 F. Supp. at 
364. But the court misread the first sentenceby ii~ferring from it that a 
person aggrieved by agency action when that agency acts in its regulatory 
capacity must confine his or her challenge to a remedy under the APA. Id. The 
first sentencemakes no such pronouncementRai her, it requires that agency 
action "taken pursuantto section 2000-1" be subject to judicial review "as may 
otherwise be provided by law." Section 2000-1, ill turn, provides that federal 
agencies granting financial assistance to recipients may effect compliance with 
the antidiscriminationmandateof Title VI by issuing rules and regulations and 
by terminatingor refusing to grant or continueassistance to any recipient 
failing to comply with that mandate.See 42 U.S.C. @ 2000d-1. n9 It is an 
[**20] agency's action or inaction in effecting cc3mpliancewith Title VI 
through its control over a recipient's funding that makes it subject to such 
judicial review "as may otherwise be provided by law." On its face, then, Title 
VI provides an avenue for challenging agency actiion only when that agency acts 
as a provider of federal funds. And section 505(a)(2), which refers to the 
"remedies, procedures, and rights set forth in title VI," 29 U.S.C. @ 794(a)(2) 
(emphasisadded), reinforces this conclusion by stating that such remedies, 
proceduresand rights are "available to any person aggrieved by any act or 
failure to act by any recipient of Federal assistance or Federal provider of 
such assistance. . . ." Id. (emphasisadded). 

n9 This section, which is section 602 under Titlle VI of the Civil Rights Act 
of 1964, provides in relevant part: 

Each Federal departmenand agency which is e~npoweredto extend Federal 
financial assistance to any program or activity, . . . is authorizedand 
directedto effectuatethe provisions o f .  . . this title. . . by issuing 
rules, regulations, or orders. . . . Compliancewith any requirementadopted 
pursuantto this section may be effected (I) by the terminationof or refusal to 
grant or to continueassistance under such program or activity to any recipient 



as to whom there has been an express finding 011 the record, after opportunity 
for hearing, of a failure to comply with such requirement. . ., or (2) by any 
other means authorizedby law. . . . 

42 U.S.C. @ 2000d-1. 

The question remains whether the remedies set forth in section 505 are 
exclusive. The defendantargues that they are, [*44] claiming that Congress' 
mere act of adding them in 1978 showed congressional intent to make them the 
exclusive remedies under the Act, at least for plaintiffs pursuing actions 
against the federal government. The legislative history, the defendant 
concludes, "is devoid of any implication that Cor~gress wished to provide a cause 
of action against a federal agency when it issues general safety regulations." 

We do not agree. The short and conclusive answer rejecting the defendant's 
argumentcomes from the SenateCommitteeReporton the 1978 legislation. In that 
report, the Committeestated that the rights extended to handicappedindividuals under title V 
. . . are, andwill remain, in need of constantvigiliance, by handicappedindividuals to 
assure compliance, and the availability of attornefs fees should assist in 
vindicating private rights of action in the case of ;.ection 502 and 503 cases, 
as well as those arising under section 501 and 504. 

S. Rep. No. 890, 95th Cong., 2d Sess. 19 (1978). This language, we think, 
conclusively shows Congress' continuedintent -- even [**22] after amending 
the statute to include section 505 -- to allow private rights of action under 
the Act. 

Moreover, the "fact that other provisions of a complex statutory scheme 
create express remedies has not been acceptedas a sufficient reason for 
refusing to imply an otherwise appropriateremedy under a separatesection." 
Cannonv. Univ. of Chicago, 441 U.S. 677, 711 (1979) (citationsomitted). 
Section 505 provides two express remedies. The first, in section 505(a)(l), 
states that the "remedies, procedures, and rights" slet forth in Title VII of the 
Civil Rights Act of 1964 are available "with respect to any complaint brought 
under section 791 of this title." 29 U.S.C. @ 794al(a)(l). Section 791, in turn, 
applies to action by the federal government in its capacity as an employer. The 
second remedy, in section 505(a)(2), states that the "remedies, procedures, and 
rights" set forth in Title VI of the Civil Rights Act of 1964 are available to 
"any person aggrieved" under section 794. 29 U.S.C. @ 794a(a)(2). As discusssed 
above, see supra at 15-16, section 505(a)(2)applies to action by the federal 
governmentin its capacity as a provider of federal funds. 



Both sections, by referring [**23] to Titles VII and VI, make available to 
handicappedplaintiffs the administrativeproced~~resavailable under those laws. 
For example, under section 505(a)(l), a plaintiff' seeking to file an action 
against a federal employer must, before attemptingjudicial review, first file 
his or her complaintwith the Equal EmploymentOpportunityCommission (Title VII 
procedure).Similarly, under section 505(a)(2), a plaintiff seeking to file an 
action against a recipient of federal funds may attemptto resolve his or her 
complaint by filing it with the federal provider. 1110 If the provider does not 
take action against the recipient, then the aggrieved person can pursue his or 
her complaint through judicial review (Title VI procedure).nll Neither of these 
remedies is so [*45] comprehensiveas to indicate a congressional intent to 
foreclose alternateavenues of relief. Cf. Middlesex County Sewerage Auth. v. 
Nat'l Sea Clammers Ass'n, 453 U.S. 1, 20 ("When the remedial devices provided in 
a particular Act are sufficiently comprehensive, tihey may suffice to demonstrate 
congressional intent to preclude the remedy of suits under @ 1983."). Placing 
themwithin "'the structureof the statute,"' Thompson, [**24] 108 S. Ct. at 
516 (quotingTransamerica,444 U.S. at 18), they are quite similar to the 
administrativeenforcementproceduresthat were available under Title IX when 
the SupremeCourt found an additionalremedy of' a private cause of action under 
that statute. See Cannon, 441 U.S. 677. n12 

n10 As the SupremeCourt recently held, the legislative history of section 
505(a)(2)reveals that Congress enactedthe section to make clear that 
handicappedindividuals could use the proceduresof Title VI for filing 
complaints. See ConsolidatedRail Corp. v. Darra'ne, 465 U.S. 624, 635 (1984) 
(section 505(a)(2)"was intendedto codify the regillations of the Departmentof 
Health, Education, and Welfare governing enforcement of @ 504"). These procedures had 
already been expressly incorporatedby referencein regulations 
governing enforcementof section 504. See 45 C.F.R. @ 84.61 (1987). It is 
undisputedthat a plaintiff may also pursue an action against the recipient 
directly under section 504. See ConsolidatedRail Corp. v. Darrone, 465 U.S. 624 
(1984). 

n l l  It is unclear from section 505(a)(2)whether a plaintiff who claims that 
a federal provider is not taking sufficient enforcementaction against a 
discriminatory recipient must pursue his or her action through the APA, or may, 
additionally, claim against the provider directly under section 504. We refrain 
from issuing a definitive ruling on this matter, and simply note the different 
approachesamong the circuits. CompareBaker v. Bell, 630 F.2d 1046, 1055-57 
(5th Cir. 1980) (finding private cause of action against provider directly under 
section 504) with Marlow v. U.S. Dept. of Educ., 820 F.2d 581 (2d Cir. 1987), 
cert. denied, 108 S. Ct. 780 (1988) (refusing to find private cause of action 
against provider directly under section 504); Salvaclor v. Bennett, 800 F.2d 97 
(7th Cir. 1986) (same). [* *25] 



n12 Section 902 of the Title IX provides in relevant part: 

Each Federal departmentand agency which is empoweredto extend Federal 
financial assistance to any educationprogram or activity, . . . is authorized 
and directed to effectuatethe provisions . . . of this title . . . by issuing 
rules, regulations, or orders. . . . Complianceurith any requirementadopted 
pursuantto this section may be effected (1) by the terminationof or refusal to 
grant or to continue assistance under such program or activity to any recipient 
as to whom there has been an express finding on the record, after opportunity 
for hearing, of a failure to comply with such requirement. . ., or (2) by any 
other means authorizedby law. . . . 

20 U.S.C. @ 1682. See supra note 9 for a comparisonof the language above with 
that of section 602 of Title VI. 

Furthermore,like the private action found implicit in Title IX, a private 
action under section 504 against the federal gove~xmentacting in its regulatory 
capacity would promotethe underlying legislative scheme. The purpose of section 
504, like that of the two statutesfrom which its language is drawn (Title VI 
and Title IX) is to "avoid the use of federal [**26] resources to support 
discriminatory practices. . . [and] provide indivitlual citizens effective 
protectionagainst those practices." Id. at 704. As statedrepeatedlyby the 
Court, the primary goal of the RehabilitationAct is to enhance the employment 
rights of those who are, or are perceived to be, handicapped.See Consolidated 
Rail Corp. v. Darrone, 465 U.S. 624, 633 n. 13 (1 984); School Bd. of Nassau 
County v. Arline, 107 S. Ct. 1123 (1987); see also Alexanderv. Choate, 469 U.S. 
287, 307 n.28 (1985) (citing Consolidated).Allou~ing individuals the opportunity 
to sue directly under section 504, not just when a recipient allegedly 
discriminates, but also when the federal government itself allegedly 
discriminates by issuing safety regulationswhich preclude the employmentof the 
handicapped,"is not only sensible but is also fully consistent with . . . 
orderly enforcementof the [RehabilitationAct]." Cannon, 441 U.S. at 705-06 
(footnoteomitted). 

In anotherattemptto prevail on its claim that the plaintiff is limited to 
review under the APA, the defendantrelies on N.A.A.C.P. v. Secretary of Housing 
& UrbanDev., 817 F.2d 149 (1st Cir. [**27] 1987). It focuses on language in 
that decision in which we noted that "one would ordinarily expect. . . that 
when Congress means to permit a private party to ask a court to review the 
legality of federal actions in a manner that differs From APA review, Congress 
will say so explicitly in the statute." 817 F.2d at 153 (citationomitted). 
Because there is no language in the RehabilitationAct providing for actions 
against federal agencies acting in their regulatory capacity, defendantargues 



chat we must as a matterof First Circuit law finld that Congress meant to limit 
actions against such agencies to those provided by the APA. 

Defendantreads too much into this holding. First, our decision in N.A.A.C.P. 
was controlledby our prior decision in Latinos Unidos de Chelsea en Accion v. 
Secretary of Housing and Urban Dev., 799 F.2d 774, 791-93 (1st Cir. 1986), in 
which we found that therewas no private cause of action [*46] under Title 
VIII of the Civil Rights Act of 1968, 42 U.S.C. @@ 3601-3631. The plaintiff in 
N.A.A.C.P. also sought a private remedy under 'Title VIII, and in reliance upon 
Latinos, we simply rejected the claim. 

Second, we noted in N.A.A.C.P. that there [*  *28] might be "a few instances 
in which a court might, notwithstandingthe APA, wonder whether Congress meant 
to create a private right of action against the federal government." 817 F.2d at 
153. Becausethe APA does not award attorney's fees, one of these instances is 
when a statute provides for such fees. Then, we said, a court "might . . . have 
to decide. . . whether the action arises under the particular act or whether it 
is simply a general APA-basedrequest for judicial review." Id. (emphasis in 
original) (citing Cannon, 441 U.S. at 699-700, for propositionthat explicit 
authorizationof attorney's fee award against the federal government in certain 
actions to enforce Title VI is support for conclusi~on that Title VI confers 
private right of action) (other citation omitted). 

The RehabilitationAct falls squarely within the exception put forward in 
N.A.A.C.P. For, in addition to setting forth the express remedies discussed 
above, section 505 also allows attorney's fees to the prevailing party "in any 
action or proceedingto enforce or charge a violation of a provision of this 
subchapter. . . ." 29 U.S.C. @ 794a(b). The defendantargues, and the court 
below held, [**29] that this provision applies only to the two express 
remediescontainedin the same section. See Cousins, 674 F. Supp. at 364 n.9. 
But the language of the provision itself belies such an interpretation:it 
provides attorney's fees for any action to enforce a violation of "this 
subchapter." "Subchapter" refers to subchapterv, which extends from 29 U.S.C. @ 
790 through 29 U.S.C. @ 794a. Had Congress sought to limit the attorney's fees 
provision to the remediescontainedonly in section 505, 29 U.S.C. @ 794a, it 
would have said so. See also supra at 16 (setting forth the SenateReport 
discussing the attorney's fee provision in the 1978 amendment). 

Traynor v. Turnage, 108 S. Ct. 1317, other SupremeCourt teachings, and the 
legislative history of the statutemandatea holding that section 504 of the 
RehabilitationAct of 1973, 29 U.S.C. @ 794 (1982) carries with it a private 

right of action against the federal government acting in its regulatory 
capacity. 

Case remandedfor a trial on the merits. 
Costs on appealawarded to appellant. 
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OPINIONBY: ENSLEN 

OPINION: OPINION 

This matter is before the Court on defendants' motion to dismiss. Defendants 
make their motion pursuant to Federal Rule of Civil Procedure 12(b)(l) and (6) 
for lack of jurisdiction and failure to state a claim upon which relief can be 
granted. 

FACTS 

Section 504 of the Rehabilitation Act, 29 U.S.C. @ 794 (a), as Amended by 
the Rehabilitation, Comprehensive Services and Developmental Disabilities 
Amendments of 1978, ("Section 50411), prohi.bits discrimination solely on the 
basis of handicap in programs or activities conducted by federal executive 
agencies, including the Department of Tralnaportation. Executive agencies are 

required under Section 504 to promulgate regulations necessary to implement the 
Section and to ensure that programs or activities conducted by the Department 
are in compliance with the non-discrimination mandate of Section 504. 

Plaintiffs in this case, a handicapped child who is transported to and from 
school while seated in a wheelchair, his parent, and a provider of 
transportation services for handicapped students, filed a Complaint in July 1989 
with the United States Department of Trans]?ortation [ *2 ] ( "DOT1* ) alleging a 
violation of Section 504. Plaintiffs assert that they utilized the procedures 
promulgated by the United States Department of Justice because DOT had failed to 
promulgate Section 504 complaint procedures, and sought DOT'S advice regarding 
other compliant procedures that should be followed if those undertaken were not 
applicable. The gravamen of plaintiffs' complaint was that DOT had violated 
Section 504 by its exclusion of handicapped students from regulations addressing 
school bus passenger seating and crash protection, and by DOT'S failure to 
promulgate specific regulations to address the transportation safety needs of 
handicapped students. 

DOT acknowledged receipt of plaintiffs' c'omplaint and advised plaintiffsthat 
it was being referred to the National Highway Traffic Safety Administration 
("NHTSAw), a division of DOT which is responsible for the development and 
promulgation of federal motor vehicle safety standards. By letter dated February 
14, 1990, nearly seven months after plaintiffs' complaint was filed, NHTSA 
advised plaintiffs that their complaint would be treated as a petition for a 



rulemaking to amend Federal Motor Vehicle Safety Standard 22, school [*3] 
bus passenger seating and crash protection (49 C.F.R. 571.222), to address 
seating for the handicapped. The letter zklso stated that NHTSA had decided to 
grant the petition for a rulemaking, and that a notice announcing the granting 
of the petition would be published shortly in the Federal Register. Plaintiffst 
Complaint Exhibit ("Ex.") E. 

Plaintiffs were unsatisfied with NHTSA's actions and filed the instant case 
on March 19, 1990. Plaintiffs' complaint seeks injunctive and declaratory 
relief. First, plaintiffs ask this Court to declare that the Department of 
Transportation ("DOT") has violated Section 504 by failing to promulgate 
regulations establishing complaint procedures through which individuals may 
challenge DOT'S adherence to the requirements of Section 504 in its programs and 
activities. Complaint, page 13, para. (A)(l). Second, plaintiffs seek a 
declaratory judgment that NHTSA improperly treated their request as a petition 
for rulemaking rather than as a complaint for adjudication under Section 504. 
Complaint, page 13, para. (A)(3). Third, plaintiffs seek a declaratory judgment 
that defendants violated Section 504 by fa:iling to amend the existing school bus 
seating standard, [*4] and an injunction ordering the defendants to issue 
final regulations on this matter, pursuant to a court-imposed rulemaking 
schedule. Complaint, page 13 para. (B)(l-4) 

DISCUSSION 

Complaint Procedures 

Plaintiffs request a declaratory judgment finding that DOT has violated 
Section 504 by failing to promulgate regulations implementing Section 504's 
mandate to establish procedures by which iin individual may bring a complaint 
against DOT regarding an alleged violation of Section 504. Defendants submit 
evidence that on February 9, 1990, one month before plaintiffs' complaint was 
filed, DOT issued a Notice of Proposed Rulemaking ("NPRM") to implement Section 
504 and establish complaint and complianct? procedures. 55 Fed. Reg. 4633 
(Defendants' Ex. A). This NPRM was published pursuant to a joint stipulation of 
settlement and dismissal entered into in Paralyzed Veterans of America v. 
Skinner, No. 89-1709 (D.D.C. 1990). Defendants assert that the corrective action 
which they are undertaking renders plaintiffst claim for declaratory relief 
moot. 

The Sixth Circuit outlinedthe controlling principles for determining whether 
a claim is moot in International Union, United Automobile, [ * 5 ]  Aerospace, 
Agricultural and Implement Workers of America v. Dana Corporation, 697 F.2d 718 
(6th Cir. 1983). The Court stated: 

Mootness is a jurisdictional question. That is, the exercise of judicial power 
under Article I11 of the Constitution depends on the existence of a case or 
controversy. U.S. Const. Art. I11 @ 2. The court may not render an advisory 
opinion; it is confined to real and substantial controver[sies] admitting a 
specific relief through a decree of a conclusive character. . . . North 
Carolina v. Rice, 404 U.S. 244, 246 (1971) (citations omitted). See also Preiser 
v. Newkirk, 422 U.S. 395, 4-1 (1975); DeFunis v. Odegaard, 416 U.S. 312 (1974). 
Simply stated, a case is moot when the issu'es presented are no longer 'live' or 
the parties lack a legally cognizable interest in the outcome. Powell v. 
McCormack, 395 U.S. 486, 496 (1969), quotejd with approval in County of Lo8 
Angeles v. Davis, 440 U. S. 625, 631 (1979). Jurisdiction, even if once acquired, 
may abate if interim relief or events resolve all issues in the litigation. 
DeFunis, 416 U.S. 312. 

Id. at 720. No controversy is presented "when the question sought to be 
adjudicated has been [ *6] mooted by subsequent developments. *' Flast v. Cohen, 
392 U.S. 83, 95 (1968). A case can become moot when corrective action is taken 
by an agency, including the issuance or revision of regulations. Natural 
Resources Defense Council v. United States Nuclear Regulatory Commission, 680 
F.2d 810, 814 (D.C. Cir 1982); Sannon v. United States, 631 F.2d 1247, 1250-51 



(5th Cir. 1980). 

Plaintiffs assert that their claim cannot be moot until the procedural 
regulations exist in their final form, and that the steps which defendants have 
taken do not moot their request. Plaintiffs request a declaratory judgment 
stating that defendants have violated Section 504 by failing to issue 
promulgations. In fact, however, defendants have begun the process of 
promulgatingthe requested rules. Furthermore, under the settlement stipulation. 
in the Paralyzed Veterans of America case, DOT recently submitted a proposed 
timetable for the promulgation of the requested rules to the District Court for 
the District of Columbia. That timetable indicates that DOT will complete 
drafting and internal clearance of a final regulation by September 11, 1990. 
Thereafter, subsequent to clearance by the Office [*7] of Management and 
Budget and the Civil Rights Division of the Department of Justice, the final 
rule will be published. Defendants' Reply to Plaintiffs Opposition Ex. A paras. 
3, 4. A declaratory judgment from this court that defendants have failed to 
promulgate regulations would serve no purpose at this juncture. 

In the alternative, defendants move for dismissal on the grounds of judicial 
comity. I believe this is an appropriate consideration. Judge Johnson of the 
District of Columbia District Court is supervising the stipulation entered into 
in the Paralyzed Veterans case, and "federal courts long have recognized that 
the principle of comity requires federal district courts -- courts of coordinate 
jurisdiction and equal rank -- to exercise care to avoid interference with each 
other's affairs." West Gulf Maritime Association v. ILA Deep Sea Local 24, 751 
F.2d 721, 728 (5th Cir. 1985). This issue continues to fall under the 
jurisdiction of the District Court in D.C, For all these reasons plaintiffs' 
request for a declaratory judgment finding that DOT has violated Section 504 by 
failing to promulgate complaint procedures is dismissed. 

NHTSA's Handling of Plaintiffs' Request [*8] 

Plaintiffs also request a declaratory judgment stating that defendants were 
without authority to treat plaintiffs' complaint as a request for a rulemaking. 
Defendants submit that this claim should be dismissed for failure to state a 
claim for which relief can be granted. 

Standard: Motion to Dismiss 

A motion to dismiss under Rule 12(b)(6) tests the sufficiency of the 
pleading. Elliot Co., Inc. v. Caribbean Util. Co., 513 F.2d 1176 (6th Cir. 
1975). Technically, of course, the 12(b) (6) motion does not attack the merits of 
the case -- it merely challenges the plead'er's failure to state a claim 
properly. 5 C. Wright, A. Miller & M. Kane, Federal Practice and Procedure @ 
1364, at 340 (Supp. 1987). In deciding a 1,2(b)(6) motion, the court must 
determine whether plaintiff's complaint sets forth sufficient allegations to 
establish a claim for relief. The court muot accept all allegations in the 
complaint at "face value" and construe them in the light most favorable to the 
plaintiff. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974); Windsor v. The 
Tennessean, 719 F.2d 155, 158 (6th Cir. 1983); Amersbach v. City of Cleveland, 
598 F.2d 1033, 1034-35 (6th Cir. 1979); 1.91 Davis H. Elliot Co. v. 
Caribbean Utilities Co., 513 F.2d 1176 (6th Cir. 1975). 

The complaint must in essence set forth enough information to outline the 
elements of a claim or to permit inferencee to be drawn that these elements 
exist. Jenkins v. McKeithan, 869 U.S. 411 (1969); German v. Killeen, 495 F. 
Supp. 822, 827 (E.D. Mich. 1980). Conclusory allegations are not acceptable, 
however, where no facts are alleged to support the conclusion or where the 
allegations are contradicted by the facts themselves. Vermillion Foam Products 
Co. v. General Electric Co., 386 F. Supp. 255 (E.D. Mich. 1974). The court 
cannot dismiss plaintiff's complaint unless "it appears beyond doubt that the 
plaintiff can prove no set of facts in support of its claim which would entitle 
it to relief." Conley v. Gibson, 355 U.S. 41, 45-46 (1957). 



Defendants submit that plaintiffs' com]?laint to DOT and their letter to NHTSA 
sought relief in the form of a rulemaking to amend the existing school bus 
seating standard, and that NHTSA acted properly in treating this complaint as a 
petition for a rulemaking. Defendants argue that plaintiffs would have gained 
nothing if their request was treated as [*lo] a "complaint" under the 
Department of Justice regulations rather than as a request for a rulemaking. 28 
C.F.R.@ 39.170 requires an agency, 180 days after a complaint is filed, to issue 
findings of fact and conclusions of law on the relief sought, and a description 
of the remedy for each violation found. Thus, defendants submit that even if 
plaintiffs' complaint had been processed under these procedures, and NHTSA 
concluded that it had failed to comply with Section 504, the sole remedy would 
have been the commencement of a rulemakincl, as NHTSA has already done. Brief at 
12 n.9 Plaintiffs claim that this ana1ysi.s is incomplete and if their finding 
had been treated as a complaint and NHTSA had concluded that it had failed to 
comply with Section 504, DOT would have been compelled to actually promulgate 
regulations, not merely to commence the rillemaking process. Answer at 14. They 
also assert that they stated in a letter to defendants dated December 29, 1989, 
that treating their filing as a request for a rulemaking would be acceptable 
only if it included a firm, written commitment from DOT that DOT would act 
within a specific time frame to develop and promulgate the substantial 
regulations [*I11 plaintiffs were seeking. Plaintiffs assert that defendants 
ignored this condition; defendants claim that they must follow the requirements 
of the Administrative Procedure Act, 5 U.S.C. @ 551 et seq, and the National 
Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C @ 1392(a) and are 
powerless to guarantee in advance a particular result in a rulemaking procedure. 

Defendants' argument may have merit; however, until DOT promulgates final 
regulations, I cannot, as amatter of law, dismiss plaintiffs' claim. Obviously, 
work toward the results that plaintiffs seek has begun. When defendants finally 
promulgate the requested regulations, a declaratory judgment will most likely 
be inappropriate, as it would serve no "useful purpose in clarifying and 
settling the legal relations in issue." See Allstate v. Mercier, Lexis 15339 
(6th Cir. September 3, 1990). Until that time, however, I cannot overlook 
plaintiffs' assertion that defendants would be forced to actually promulgate 
regulations if plaintiffs' filing had been treated as a complaint. Accordingly, 
defendants' motion for dismissal of this portion of plaintiffs' claim is denied. 

Jurisdiction 

Plaintiffs also request a declaratory [*I21 judgment stating that 
defendants' failure to promulgate standards for school bus passenger seating and 
crash protection for handicapped students violates Section 504, and request an 
injunction ordering defendants to promulga.te final regulations for school bus 
passenger seating and crash protection in accordance with a court imposed 
schedule. Defendants assert that this Court lacks jurisdiction to review this 
portion of plaintiffs* claim. 

Standard for Jurisdiction on a 12(b)(l) Motion 

In reviewing a 12(b)(l) motion, the inquiry of the Court is whether or not 
the challenged pleading sets forth allegations sufficient to show that the Court 
has subject matter jurisdiction in the casts. In making this determination, the 
pleadings are to be taken as true and const1:ued in a light most favorable to the 
party opposing the motion. Scheur v. Rhodes 416 U.S. 232 1974). The Court is not 
restricted, however, to examining only the pleadings, but may review any 
evidence such as affidavits to resolve factual disputes. E.g. Land v. Dollar, 
330 U. S. 731 (1947). Should the pleader allege facts from which jurisdiction may 
be inferred, the motion must be denied. Mountain Fuel Supply Co. v. [*I31 
Johnson, 586 F.2d 1375 (10th Cir. 1978). If there are genuine issues of material 
facts at issue, a decision must be made on the factual questions before the 
motion is decided. If, as in the instant cane, "the facts are relatively simple 
[and] substantially uncontroverted, and the law is not complex" the court may 
rule on a 12(b)(l) motion without pausing to make findings on disputed motions 
of fact. Commodities Export Company v. U.S. Customs Service, 888 F.2d 431 (6th 



Cir. 1989) . 
Section 105(a)(l) of the National Traffic and Motor Vehicle Safety Act, 15 

U. S.C. @ 1394(a) (I), establishes jurisdiction in the court of appeals to review 
orders pertaining to Federal motor vehic1.e~ safety standards promulgated by 
NHTSA. nl It is clear, and plaintiffs' agree, that jurisdiction lies with the 
court of appeals to review the substance of any final safety standard adopted by 
NHTSA, Chrysler Corp. v. Department of Ti:ansportation, 472 F.2d 659 (6th Cir. 
1972), or to review the denial of a ru1ema:king petition. Standard Forge and Axle 
Co., Inc. v. Coleman, 551 F.2d 1268 (D.C.Cir. 1977). Defendants assert that 
plaintiffs are soliciting review of an existinq safety standard, noting [*I41 
that in 1976 extensive school bus safety standards were promulgated including 
Federal Motor Vehicle Safety Standard 222 ("FMVSS") found at 49 C.F.R. @ 571.222 
and entitled School Bus Passenger Seating and Crash Protection. This standard 
expressly excludes "seats installed to ac!commodate the handicappedw from its 
definition of a school bus passenger seat. 49 C.F.R. @ 571.222 S4. Defendants 
contend plaintiffs are challenging the failure of the existing school seating 
bus standard to address the needs of handicapped students. 

nl 15 U.S.C. @ 1394(a)(1) provides: 

In the case of actual controversy as to the validity of any order under [section 
13921 any person who will be adversely affected by such order when it is 
effective may at any time prior to the si:~tieth day after such order is issued 
file a petition with the United States court of appeals for the circuit wherein 
such person resides or has his principal place of business, for judicial review 
of such order. 

Plaintiffs respond that they are not challenging [*I51 any existinq motor 
vehicle safety standards adopted by DOT. Rather, they assert that they seek to 
compel DOT to issue new substantive regu1,ntions. They assert that the exercise 
of jurisdiction by this Court, and a determination that defendants have violated 
504 and must promulgate new school bus pa.ssenger safety regulations for 
handicapped children, will not affect the future jurisdiction of the court of 
appeals to review the substance of any regulations ultimately promulgated, 
should such a review prove to be necessary. See Telecommunications Research and 
Action Center v. F.C.C., 750 F.2d 70 (D.C!.Cir. 1984). 

I believe that plaintiffs are correct in their interpretation of their 
complaint. A review of plaintiffs' complai.nt, including those sections to which 
defendants cite in support of their motion to dismiss for lack of jurisdiction, 
shows that plaintiffs seek the promulgation of regulations for handicapped 
students. Although the 1976 regulations alee mentioned in plaintiffs' complaint 
and its supporting documents, the complaint does not call for an amendment or 
revision of existing regulations. Rather, plaintiffs clearly request that 
defendants be directed to "promulgate [*16] pursuant to the Administrative 
Procedures Act final regulations for schatol bus passenger seating and crash 
protection for handicapped student. . . . " Complaint at 14 para. B. Accordingly, 
this Court has jurisdiction over this section of plaintiffs' complaint and 
defendants' motion to dismiss for lack of jurisdiction is denied. 

Dated: September 26, 1990 

ORDER - September 26, 1990, Filed 
In accordance with the opinion entered this date; 

IT IS HEREBY ORDERED that defendants' motion to dismiss is GRANTED IN PART 
and DENIED IN PART. 
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MEMORANDUM OPINION AND ORDER 

The principle question in this case is whether or not a private civil action 
for employment discrimination on the basis of handicap can be maintained against 
the United States Postal Service, a quasi.- executive agency, under 29 U.S.C. 
@ 
794 (the Rehabilitation Act) . 
FACTS 

The facts in this case are uncontroverted. Plaintiff decided in 1979 that he 
wanted to be a mailman. To that end, he took the Civil Service Examination, 
which he passed, and a physical examination, which he also passed. He was then 
hired as a mail handler. However, before he could begin work, the doctor who 
had conducted the physical exam informed the Postal Service that plaintiff had 
filed a worker's compensation claim. The Postal Service thereupon withdrew its 
offer of employment and plaintiff was never able to assume the job he had 
sought. Theee events all transpired prior to December of 1972. 

On October 15, 1981, the Michigan State Bureau of Worker's Disability 
Compensation conducted a hearing concerning plaintiff's worker's compensation 
claim against his previous employer. During the course of this hearing 
plaintiff learned for the first time that his offer of employment from the 
Postal Service had been withdrawn due to his filing of this claim. 

In October of 1982, plaintiff brought this action in two counts, alleging a 
violation of the Rehabilitation Act and a violation of his equal protection and 
due process rights under the Fifth Amendment of the United States Constitution. 

[ *I4171 The case is before the court on defendant 's motion for dismissal or 
in the alternative, for summary judgment. 

THE REHABILITATION ACT 

In 1978, Congress amended @ 794 of Title 29, the Rehabilitation Act, to 
read as follows: 



No otherwise qualified handicapped individual in the United States, as 
defined in section 706(7) of this title, c~hall, soley by reason of his handicap, 
be excluded from the participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
assistance or under any program or activity conducted by any Executive agency 

or by the United States Postal Service. 

The highlighted portion of this provision was added by the 1978 amendments to 
the Act. In addition, Congress in 1978 enacted @ 794(a) of the Act, which 
provides in part: 

(a)(l) The remedies, procedures, and rights set forth in section 717 of the 
Civil Rights Act of 1964, including the application of sections 706(f) through 
706(k) shall be available, with respect to any complaint under section 791 of 
this title, to any employee or applicant for employment aggrieved by the final 
disposition of such complaint, or by the failure to take final action on such 
complaint. . . . 

(2) The remedies, procedures, and rights set forth in title VI of the Civil 
Rights Act of 1964 shall be available to any person aggrieved by any act or 
failure to act by any recipient of Federal assistance or Federal provider of 
such assistance under section 794 of this title. (emphasis added) 

Section 791 of the Act, identified in 4! 794(a)(1), addresses the employment 
of handicapped persons by the federal govvernment. Subsection (b) is of 
particular interest to this litigation. It requires each federal executive 
agency and federal instrumentality, including the Postal Service, to adopt an 
affirmative action plan for the hiring, placement, and advancement of 
handicapped individuals. The Civil Service Commission was originally 
empowered in 1973 to oversee the promulgati.on and operation of these affirmative 
action programs. That function was transferred in 1978 to the Equal Employment 
Opportunity Commission, the agency charged with the administration of Title 
VII, see section 4 of the 1978 Reorganization Plan No. 1, 43 Fed.Reg. 19,807. 

While @ 791 does not by express terms proscribe employment discrimination 
against handicapped individuals by the federal government, regulations adopted 
pursuant to @ 791 do in fact prohibit such discrimination, 29 C.F.R. @ 1613.703 
(1982). nl In addition, these regulations direct aggrieved individuals to pursue 
the administrative remedies available under @ 717 of Title VII, 42 U.S.C. @ 
2000e-16, when they feel that they have been discriminated against by a federal 
agency on the basis of handicap, 29 C.F.R. @ 1613.708. Thus, handicapped 
persons are afforded the same protection against employment discrimination by 
the federal government under @ 791 of the ]Rehabilitation Act as are members of 
the classes protected by @ 717 of Title VIP, which prohibits discrimination on 
the basis of race, religion, national oriqrin, and gender. 

nl That section read as follows: 

General Policy 

Agencies shall give full consideration to the hiring, placement, and 
advancement of qualified mentally and physically handicapped persons. The 
Federal Government shall become a model empl-oyer of handicapped individuals. An 
agency shall not discriminate against a qualified physically or mentally 
handicapped person. (emphasis added). 

The regulations adopted pursuant to @ 71'7 set forth extensive administrative 
procedures for the investigation and resolution of complaints of employment 
discrimination brought against a federal agency, 29 C.F.R. @@ 
1613.213-1613.271. The governing statute also provides complainants with the 
right to file a civil action in district court within 30 days of the receipt of 
notice of final action taken by the agency or by the EEOC, or within 180 days 
after the [*I4181 filing of a complaint if no action is taken, 42 U.S.C. @ 



It is well settled that exhaustion of the administrative remedies is a 
condition precedent to the initiation of a civil action in federal court under 
Title VII, Brown v. G.S.A., 425 U.S. 820 (1976); McKenzie v. Calloway, 456 
F.Supp. 590, 605-06 (E.D.Mich. 1978), af:E'd, 625 F.2d 755 (6th Cir. 1980). By 
implication, an action brought against tlne federal government for employment 
discrimination under @ 791 and its attendant regulations must also be preceded 
by resort to administrative remedies. Plaintiff in this case has failed to 
resort to these procedures, and in any event, his action is now barred by the 
period of limitations established by @ 2000e-16(c). 

Plaintiff maintains, however, that this action is brought not under @ 791, 
but under @ 794, and therefore the exhauetion requirements and period of 
limitations do not apply this case. The queetion presented then, is whether or 
not a private action can be maintained against a federal instrumentality under 
@ 
794 for employment discrimination on the basis of handicap. 

Prior to the adoption of the 1978 amendments to the Rehabilitation Act, the 
Tenth Circuit had squarely faced this que~ttion and answered it in the negative, 
Coleman v. Darden, 595 F.2d 533, 538-39 (10th Cir. 1979). The court concluded 
that a federal agency could not be construed as a recipient of federal financial 
assistance and thus fall subject to the prohibition against discrimination on 
the basis of handicap. 

The 1978 amendments to the Act, however, have extended the prohibition 
against handicap discrimination to the federal agencies, and to the Postal 
Service in particular. Furthermore, @ 7942s provides that the remedies available 
under Title VI of the 1964 Civil Rights Act are to be made available to persons 
asserting violations of @ 794. 

Title VI, unlike Title VII, does not provide for an express private right of 
action. The courts have consistently read an implied private right of action 
into Title VI, however, see e.g. Drayden v. Needville Ind. School Dist., 642 
F.2d 129 (5th Cir. 1981); Yakin v. Univ. of Illinois, 508 F.Sup. 848 (N.D.111. 
1981).Furthermore, every Court of Appeals that had addressed the issue since the 
adoption of @ 794 has concluded that a private right of action can be maintained 
by a handicapped person who seeks participation in a program operated by a 
recipient of federal funds, see, e.g. Mieiler v. State of Missouri, 673 F.2d 
969 (8th Cir. 1982). Finally, exhaustion sf administrative procedures is not a 
necessary prerequisite to maintaining a private action under @ 794, Kling v. 
County of Los Angeles, 633 F.2d 876 (9th Cir. 1980). 

The courts which have found an implied private right of action under @ 794 
have done so in the context of lawsuits blrought against recipients of federal 
financial assistance, however, and not against federal agencies or other 
instrumentalities. This fact is not a mere fortuity.Any implied right of action 
which arose under @ 794 prior to the adoption of @ 794a must now be interpreted 
in light of the express remedies created by the latter statute, cf. Miener, 
supra 673 F.2d at 274. Section 794a poses two distinct impediments to the 
maintenance of the current action. 

First, that provision states that the remedies available under Title VI are 
available "to any person aggrieved by any act or failure to act by any recipient 
of Federal assistance or Federal provider of such assistance under section 794 
of this title." This language parallels the additions to @ 794 enacted by 
Congress in 1978, with the exception that the Postal Service, which is 
specifically included in amended @ 794, is excluded from @ 749a. Although the 
Postal Service is commanded by @ 794 not to discriminate on the basis of 
handicap, the private remedies of Title VI for such discrimination are not 
authorized against the Postal Service by @ 794(a). Congress thus has 
established a discretely tailored set of procedural rules. For claims alleging 
employment discrimination on the basis of handicap against the Postal Service, 



the Title VII remedies and procedures should be [*I4191 followed. For 
claims alleging handicap discrimination on the part of recipients or providers 
of Federal assistance, Title VI remedies and procedures should be followed. The 
Postal Service is neither a recipient of federal financial assistance as that 
term is contemplated by @ 794, cf. Colemlnn v. Darden, supra, nor is it a 
provider of federal financial assistance to institutions outside of the federal 
government. Thus, the Title VI remdies (and the implied private right of action 
that is modified by @ 794a) that are available against recipients of federal 
assistance and the providers of that assistance are not available against the 
Postal Service. 

Second, the remedies that are available under Title VI explicity exclude 
redress for employment discrimination. Section 604 of Title VI provides: 

Nothing contained in this subchapter slhall be construed to authorize action 
under this subchapter by any department or agency with respect to any 
employmment practice of any employer, emp:loyment agency, or labor organization 
except where a primary objective of the Federal financial assistance is to 
provide employment. 

42 U.S.C. @ 2000d-3. 

With respect to the instant action, the question is whether @ 604 creates a 
limitation on the standing of a handicapped person to bring a civil action 
against a federal instrumentality alleging employment discrimination. The 
Courts of Appeal that have addressed this issue in the context of claims brought 
againts recipients of federal funds have concluded that the same restriction 
that applies against the maintenance of an employment discrimination suit under 
Title VI is applied to actions brought by handicapped persons under @ 794 of 
the Rehabilitation Act, Simon v. St. Louis County, 656 F.2d 316, (8th Cir. 
1981), cert. denied, 455 U.S. 976 (1982); Simpson v. Reynolds Metal Co., 629 
F.2d 1226 (7th Cir. 1980); Carmi v. Metropolitan St. Louis Sewer Dist., 620 F.2d 
672 (8th Cir. 1980); Trageser v. Libbie Rehab. Center, Inc., 590 F.2d 87 (4th 
Cir. 1979). Thus, unless the program from which plaintiff has been denied 
employment receives federal funds, and a primary objective of the dispersal of 
such funds was to create employment in that program, plaintiff would not have 
standing under @ 794 to sue recipient of federal funds. 

If such a result obtains with respect tc:, lawsuits brought against the 
recipients of federal funds, who are not swbject to a statutory prohibition 
against employment discrimination on the baeis of handicap, it would apply with 
even greater force in a case such as this where a federal agency or the Postal 
Service is the defendant. The latter may not discriminate in their employment 
practices againet qualified handicapped perr3ons, and such persons are protected 
by the procedures available under @ 717 of Title VII, 42 U.S.C. @ 2000e-16, 
when they have reason to believe that discriminatory action has occurred. 

For the foregoing reasons, the court holds that a private action for 
employment discrimination can not be brought. against the Postal Service under @ 
794 of the Rehabilitation Act. n2 

n2 The precise holding of this case is apparently at odds with the case of 
Prewitt v. United States Postal Service, 662 F.2d 292 (5th Cir. 1982) .The Fifth 
Circuit in Prewitt concluded that "by its 15178 amendments to the Rehabilitaton 
Act, Congress clearly recognized both in sec:tion 501 (29 U.S.C. @ 791) and in 
section 504 ( @ 794) that individuals now have a private cause of action to 
obtain relief for handicap discrimination on the part of the federal government 
and federal agencies," id. at 304. The Prewitt court reasoned that "when there 
are two acts upon the same subject, the rule is to give effect to both if 
possible," id. 

We believe that sections 791 and 794 do not address the same subject. 
Section 794 specifically addresses the employment of handicapped persons in the 
federal government. Section 794 is a broader provision, which prohibits 



discrimination against the handicapped by recipients of federal financial 
assistance and by the executive branch itself. However, @ 794a indicates, 
according to our analysis, that Congress has carved out the area of 
discrimination in employment from the general prohibition of @ 794 and placed it 
within the exclusive scope of @ 791, at least, for purposes of this opinion, 
when the alleged discriminator is a branch of the federal government. For this 
reason, we decline to follow the reasoning of the Prewitt court.Conspicuous by 

its absence from the Prewitt opinion is any reference to the language of 
794(a)(2) which limits the remedies under 794 to those available untile Title 
VI, nor a citation to any of the case lavr which has consistently held that a 
private action for employment discriminat:ion is not available under @ 794. 

Finally, even if this court were to fol.10~ the holding of the Prewitt court, 
plaintiff in this case would still be subject to dismissal. The Prewitt court 
concluded, erroneously in our view, that exhaustion of administrative remedies 
was required prior to proceeding under @ '794, in order to preserve symmetry of 
remedies under sections 791 and 794, 622 F.2d at 304. As the clear language of 
@ 
794a indicates, the remedies available under @ 791 are different from those 
available under @ 794. Were we to follow Prewitt, however, plaintiff's claims 
would be dismissed in this case for failing to exhaust his administrative 
remedies under @ 794. 

[*I4201 TOLLING OF THE LIMITATIONS P;ERIOD 

Plaintiff correctly points out that the limitations period of Title VII, 
which is applicable to his employment di8c;rimination claim in this case, is not 
a jurisdictional bar to the maintenance of this suit. Rather, it is similar to 
a statute of limitations, which is subject: to the equitable principles of 
waiver, estoppel, and equitable tolling, Zipes v. T.W.A., 455 U.S. 385 (1982). 
The applicable regulations provide that an agency before whom a complaint of 
employment discrimination is brought "shal.1 extend the time limits in ( @ 
1613.214)" for three reasons: 

1) When the complainant shows that he wae not notified of the time limits and 
was not otherwise aware of them, 

2) when he was prevented by circumstances beyond his control from submitting 
the matter with the time limits, or 

3) for other reasons considered sufficient by the agency. 

29 C.F.R. @ 1613.214(a)(4). 

Plaintiff has yet to seek such an extensi.on of the time limits for the filing 
of an administrative complaint. Even assurning that plaintiff did not know of 
the reason for the Postal Service's refusal to hire him until October 15, 1980, 
as is indicated in the plaintiff's affidavit., he could have filed a complaint at 
that time and requested that the filing dertdline be extended by the Postal 
Service. This he did not do. 

Plaintiff contends that an evidentiary hearing is necessary in this case in 
order to determine whether or not he knew of the existence of the time 
limitations for the filing of this aciton. In Oaxaca v. Roscoe, 641 F.2d 386 
(5th Cir. 1981), the Court of Appeals reversed the district court's dismissal of 
plaintiff 'a Title VII claim for failure to comply with the limitations period. 
The court remanded the case in order that the district court could hold an 
evidentiary hearing to determine whether or not plaintiff was aware of the 
filing requirements established by Title VII, id. at 391. 

While the holding Oaxaca might lend support to plaint iff 's contention that he 
is entitled to an evidentiary hearing on thle issue of his knowledge of the 
filing deadlines, the court believes that the law in the Sixth Circuit does not 



go as far as that case. The courts in this circuit have generally concluded 
that, in order for the filing deadline of a Title VII claim to be tolled, the 
defendant must have somehow mislead the plaintiff as to the facts supporting a 
claim for employment discrimination, or with regard to the applicable law. 

In this regard, the Court of Appeals has recently stated: 

Appellants have not claimed that Chryeler concealed relevant facts or that 
the corporation's actions unfairly prevented them from asserting their federal 
statutory rights. Accordingly, there is no possibility that Chrysler's conduct 
tolled the applicable statute of limitations.See, e.g. Zipes v. T.W.A., 455 U.S. 
385 (1982). E.E.O.C. v. Chrysler Corp., 683 F.2d 146, 149, n.1. 

In this case, plaintiff argues that th(3 was not aware of the filing deadline 
for a claim alleging employment discrimination, nor was he even aware until 
October 15, 1981 that his application for employment had [*I4211 been denied 
because he had a pending worker's compensation claim. His argument is that, as 
a healthy white male, he believed that the reasons for the Postal Service's 
withdrawal of its offer of employment were not discriminatory. He does not 
allege that the defendants mislead him in any way concerning the facts 
underlying his present claim, but rather, that he was not fully informed until 
October of 1981. 

This is therefore not a case like Jones v. Cassens Transport, 538 F.Supp. 929 
(E.D.Mich. 1982), in which the court found the criteria justifying the 
application of equitable estoppel to have been satisfied. The court concluded 
in that case: 

If there can be a case in which equity requires relief from the filing 
requirement, that is one.As if fully discussed below, both defendants herein 
pursued a course of secrecy and concealment in their dealings with the 
plaintiffs; and plaintiffs each teetif ied that they were told by EEOC personnel 
that the EEOC could afford them no relief against the union when they filed 
their charges against the employer. They were misadvised (either willfully or 
inadvertently ) by every source of represent.at ion with which they consulted until 
they reached the judicial process, and will. not be penalized here by a technical 
requirement. 

Id. at 932. 

In this case, plaintiff was never mislead by the Postal Service. Rather, he 
is alleging that, at the worst, defendant never informed him of the reason for 
the withdrawal of the offer of employment. Plaintiff apparently never asked for 
this reason. This case is therefore much closer to the case of Graves v. 
University of Michigan, 553 F.Supp. 532 (E:.D.Mich. 1982) in which the court 
concluded that the defendants, while failing to inform plaintiff of facts which 
might have given rise to an employment diecrimination claim, never sought to 
mislead her, id. at 535. The court concludetf that even if the limitations period 
did not begin to run until plaintiff learned of the facts giving rise to her 
Title VII claim, her failure to invoke the administrative process within the 
applicable period commencing at that time resulted in the dismissal of her 
action, id. 

Finally, it should be noted that, even if the very accommodating Oaxaca 
standard was applied in this case, the cou.rt feels that there still exists in 
sufficient reason to toll the limitations period in this case. In Oaxaca, the 
court defined the issue on remand as whether or not plaintiff personally was 
aware of the filing requirements of Title '311. Although the opinion is not 
explicit on this point, it appears that plai-ntif f himself conducted the initial 
investigations into the facts giving rise to his, claim, and made the initial 
contact with the EEOC counselor. There wan no indication that he was 
represented by counsel until he filed his t~ntimely civil action in federal 
court. By contrast, the record in this case indicates that plaintiff was 
represented by his present counsel on October 15, 1981, when he first learned of 



the reason for his failure to obtain empl.oyment with the Postal Service. Even 
if a layman can not be charged with const:ructive knowledge of the filing 
requirements of employment discrimination actions under federal law, certainly 
an attorney who handles employment cases rnust be. Yet plaintiff never filed an 
administrative complaint with the Postal Service, seeking an extension of the 
filing deadline under 29 C.F.R. @ 613.21.4(a)(4). Further, plaintiff did not 
file the present action until October 5, 1982, almost a full year after he and 
his attorneys had become aware of the facts giving rise to this lawsuit, and 
almost two years since the occurrence of the allegedly discriminatory event. 
Under these circumstances the court concludes that equitable tolling should not 
be applied to prevent the operation of the limitations period. 

THE CONSTITUTIONAL CLAIMS 

Count I1 of the complaint alleges violaitions of plaintiff's equal protection 
and due process rights. In Brown v. G.S.A., 425 U.S. 820 (1976), the Supreme 
Court held that the creation of statutory rights for redress of employment 
discrimination by the federal government pre-empted the availability of 
[*I4221 a cause of action under the more general anti-discriminatory 
provisions of the Constitution. The Court concluded that @ 717 of Title VII, 
with is elaborate procedural mechanisms for administrative investigation and 
reconciliation prior to the filing of a civil action was the exclusive means for 
asserting claims of employment discrimination againt the federal government. 
For the same reason, the adoption of the Title VII remedies for persons alleging 
employment discrimination on the basis of handicap under @ 791 of the 
Rehabilitation act now provides the excl~~sive means for vindicating rights 
against federal government employers, Shirey v. Campbell, 24 E.P.D. P31,409 
(D.D.C. 1980). 

For the foregoing reasons, the defendant's motion to dismiss or for summary 
judgment is granted. 

So Ordered. 
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