
MEMORANDUM 

TO: FORMER COMMISSIONERS 

FROM : MARY ANN HOOK, ACTING GENERAL COUNSEL 

RE: PLATTSBURGH LAW SUIT 

DATE : DECEMBER 8, 1993 

The State of New York and numerous members of congress, local 
community elected officials and others have filed a suit 
challenging the legality of the closure recommendation of 
Plattsburgh AFB. Defendants include the Base Closure 1993 
Commissioners, its members, the Secretary of Defense and the 
Secretary of the Air Force. 

We have not officially received service of the complaint. I expect 
it in the next few days. Each of you are listed as defendants in 
your official capacity as former commissioners. As commissioners 
acting in your official capacity you are not held personally liable 
for your actions, thus, there is no need to obtain your own 
counsel. 

As with all agency legal actions, the Commission will work with the 
Department of Justice in responding to the complaint. 

I will forward the complaint to each of you upon its arrival in our 
office. If you would like more information prior to that mailing, 
or would like a copy of my unofficial copy, please feel free to 
call me or Toby Messitt at 703 696-0504. 

I have attached a copy of the NYT article of Dec. 7, 1993 regarding 
the case. 

Tom Houston will handle the press calls for the Commission. You 
may refer calls to him or take your own as you wish. 

Any questions, please don't hesitate to call. 

DCN 1598
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New York Sues to Halt Closure 
O f  Phttsburgh A ir Force Base 

powersof the commlsslon to overturn 
the recommendat~ons of the mllltary 
experts, and those powers were clear- 
ly exceeded when the commlsslon 
sought to close Plarrsburgh." Mr. 
Cuomo s a ~ d .  

Plattsburgh stands to lose about 
J.000 m ~ l ~ t a r y  and c~vlltan jobs 11 the 
base IS closed as planned In 1995. 

:\1 B A N Y .  Drc. 6 ( A P )  - New York In October, the Un~ted States Su- 
j1.11, f~irtl .I lawsu~t today seeking to preme Court agreed to dec~de wheth- 
ov1.r turn rccommendat~ons of the er states and commun~ties could chal- 
: ) s ~ \ ( \ - ~ I ( > s ~ ~ l g  commlsslon m d  keep lenge the base closlngs In court. The 
PI:ctlsbu~-l;h Alr Force Base open. decision IS expected In July 1994. 

rhv  !.I!VSUII. f~led In Federal DIS- The New York lawsu~t was filed on 
11 1 k . t  C;~urt In Albany. argues that the behalf of the state by Mr. Cuomo and 
colilmlsslon overstepped 11s powers other New York offic~als. including 
when It  recommended closing Platts- Unrted States Representative John 
burgh. McHugh and State Senator Ronald 

The stare also IS ask~ng the court lo Stafford. whose districts include 
Issue an ~njunct~on to prevent the Plattsburgh. Those named In the law- 
D~.partment of Defense from carry- suit a re  the commlsslon and its seven 
~ n g  our the closure plans. members, Secretary of Defense Les 

"This IS 3 u n ~ f ~ e d  effort to make Aspln and Zcrrcr-rv of the .Air Force 
sure [hilt the law IS upheld. and that She~la Widnall. 
no harm IS done to the natlon's de- 

A new book based on a treasure 
of Japanese documents challenges 
widespread rumors that U.S. offi- 
clals knew in advance about the at- 
tack on Pearl Harbor. 

Histonans Donald Goldstein and 
Katherine Dlllon tell - from the 
Japanese pomt of view - how the 

iense or to the cltlzens who rely upon 
Plattsburgh Air Force Base for t h e ~ r  
I~vel~hood," Gov. Marlo M. Cuomo 
s a ~ d .  

After A I ~  Force offic~als proposed 
that Plattsburgh's mlssion be ex- 
panded, the comm~ssion voted last 
June to recommend that Plattsburgh 
be closed and that operations at Gril- 
f ~ s s  Air Force Base in Rome be dras- 
t~cally reduced. The expanded mls- 
slon went to McGu~re Air Force Base 
tn New Jersey. 

In ~ u l y .  Pres~dent Cltnton accepted 
the comm~ss~on's recommendations 
that 175 mrl~tary installattons worlo- 
wide be closed or reallgned. 

"Congress explic~tly Ilm~ted the 

- -  ~ 

Grlfftss w~ l l  lose  bout 4.500 jobs I Dec. i , 19-41. attack was accom- 

WASHINGTON 
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&& debunks 
Pearl Harbor myths 

Jdvs from :key cleadl~ne :n the Grn- 
era1 Agreement on l s r ~ f f s  and Trade 
neyot~attons. 

when opera41ons there i r e  shut down 
the same year 

Several states have flied slmllar 
lawsu~ts to save thelr mllltary bases. 

$ 1  would tell them lfamtly mem 
bersl that thev wcreover there f~ght-  
Ing ult~rnatelv lor a peace to take 
place,' ,Mr Cl~nton satd 

" I  s a d  back m August that they 
were in the busmess of t fy~ng  to 
solbe thts thlng ~ l ~ t t c a l l y , "  he s a ~ d  of 
the US mtsslon In Somal~a 

'That actlon was fundamentally 
successful They ach~eved thew ob 
jechve We sttll have under custody 
the people who we thlnk are the most 
I~kely to have been senously In- 
volved tn the murder of the Pakt- 
stank soldiers and to have caused &f- 
ficulttes for the Americans" 

Gen k d t d  IS apparently on the up 
stde of a US  forelgn pollcy cycle m 
wh~ch  he was once an ally, then a 
cr~mtnal and now a key player In 
heiptng to end the turmo~l  in the 
Horn of Afr~ca  natlon But some 
members of hts force face charges 
In connection w~th  the ambush of a 
Paktstan~ element of the U N peace- 
keep~ng force. whtch ktlled 23 

Mr Gonzalez spoke In defense of 
both the Oakley decis~on and the US 
mtsston In Somal~a 

plished. 
hmencans  believe all sons  of 

myths to try to explatn how the 
Japanese could have achlewd such 

"It's not stated as often In the me- 
dia, but in honor of truth. let us say 
that tt isn't a worthless sacrifice that 
has been made. Tens of thousands of 
peopleare reaplng benefits from the 
sacnfice of those lives:' he said. 

"The U.S. presence and other 
presence in Somalia has its cost. It 
has its human cost. But it has saved 
tens of thousands of lives, of inno- 
cent lives:' he said. 

Economic policy was at  the heart 
of .Mr. Gonzalez's visit. less than 10 

a feat, Mr. Goldstein said. One myth 
was that President Roosevelt. using 
American pilots, had secretly 
staged the attack to overcome op- 
position to the war and get 
America into the AsIan conflict, he 
said. 

ile sald he and Mr. Clmton "agree 
on cenatn specafic and current poli- 
cles,  such a s  coordination for 
lowerlng meres t  rates In Europe in 
order to spur investment and thus 
contnbute to restarting the Euro- 
pean economy." 

In an interdependent global econ- 
omy, coordination IS CI-uclal. he said. 
W~thout it, the lndustnal nattons 
"w~ll  encounter greater obstacles 
than tt would wtth a good coordina- 
tion." he satd. 

One potential area of disagree- 
ment between the two men IS how to 
treat Cuban efforts to become part 
of the hemtsphenc and global econo- 
mies. 

Asked by a Spanish journalist if 
he sees enough change In the Castro- 
run government to justtfy a change 
in U.S. poltcy, ;.,Mr. Clinton was not 
optimistic. 

"I see no indication that the nation 
or that the leadership . . . IS willing 
to make the k ~ n d  of changes that we 
would expect before we would 
change our policy:' he said. charac- 
terizing A .. changes in Cuba as  "mod- 
esr:. 

Mr. Gonzalez said that he  and .Mr. 
Clinton "want to see Cuba join in 
with the rest of the Latin American 
countries in moving towards greater 
democracy and [an] open economy." 

He s a d  that Cuba should not be 
excluded from international eco- 
nomic meetings just because it is not 
a democracy 

"I i m a ~ n e  Haiti would not be in- 
vited if all the  democratically 
elected leaders were meeting," he  
said. 

"Pearl Harbor Papers." the 11th 
book on World War I1 co-authored 
by &Mr. Goldstein, a professor at ihe 
University of Pittsburgh, suggests 
it was Japanese brilliance and te- 
nacity, not any quirks, that made 
the attack a success. 

I 
HAITIANS. ..from Pe. 1 

congressionai aide com- 
mented. 

"The Cnited States should never 
condemn the abuse of democracy 
and human rights and then turn 
around and train the abusers on our 
own soil," Rep. Joseph P. Kennedy, 
Democrat of Massachusetts, sald, 
reacting to the iatest report. 

Eight officers mentioned on the 
list, wnich was obtained by the Na- 
tional SecVYity Xews Service, start- 
ed courses in early 1992. Most of the 
men, who were either first o r  second 
lieutenants, received four-month ba- 
sic infantry officer training at Fort 
3enning, Ga. One studied a t  a miii- 
ty?: transport school. whiie another 
officer and a noncommissioned offi- 
cer were =signed to signals school. 

Late last week. however. Penta- 

gon spokesmen repeated the line the Pentagon names 1'7 Haitian sol- the 
that Haitian milit- personnel who diers who remained here after the :he pentagon has de- 
were here for training at  the time of coup to complete their studies. It scribed International Militar?, Edu- 
the coup were allowed to finish their does not. however. say when the.; cation and ~ ~ ~ , ~ i ~ ~  as *'one of the 
courses and were then sent home. left. In addition to the 10 officers least and most efiecrive pro- 

One spokesman said that all per- whope names are on the IMET list. Fams for US Znfluence 
sonnel probably had left by the end the Pentagon document refers to a ,,d foreiF ..\:th 
of 1991, although he had could not Yaj. Jean Dumas who studied at  the their capabilities.w The 
pro%ide dates. .iir War College. 

Second Lieutenant Dioget .Alexis. b l e n  .hs t ide  was forced out in program is desipned :o expose .'fu- 
for example. started his course on September 1991, the Bush adminis- ture leaders of foreign defense es- 
Feb. '2.1. 1992. and completed it in tration's public response was swift tablishments" to ".hericar? values. 
mid-June. Before that, he had un- and harsh. The h x i t e  House dis- regard for hcman rightj and dem* 
dergone an English language course missed the new leadership as a "jun- cratic institutions." the defense xc- 
which started three weeks before ta," announced that it viewed k s -  retary's report to the president for 
the coup and ended on Feb. 11. First tide aj the legitimate president of his I993 declared. 
Lieutenant k l - H e n r y  Bastien fin- country, and cut off all aid. Some 
ished his English language coune on 31.5 million in n~~niethal  m i l i t a ~ ~  aid On' the a.'pects of :he 
Nov. 1, 1991. Then. two weeks later. had been earmarked for assistance t ' " in in~ prourLtm. introduced 2:ter 
he a s i g d s  course at  Fort tl, he Haitian forces fill. fi.;c:,] the  c u l l a p ~ e  h i e t  L.nion. \\.a< 
Gordon, Ga. R :en+??; *)f Cour-es nn "CI! lilan cnn. 

cear 1991. which ended on the da:; of t,.ol of milita .Another list made available by 
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MEMORANDUM 

TO: FORMER COMMISSIONERS 

FROM : MARY ANN HOOK, ACTING GENERAL COUNSEL 

RE: PLATTSBURGH LAW SUIT 

DATE : DECEMBER 8, 1993 

The State of New York and numerous members of congress, local 
community elected officials and others have filed a suit 
challenging the legality of the closure recommendation of 
Plattsburgh AFB. Defendants include the Base Closure 1993 
Commissioners, its members, the Secretary of Defense and the 
Secretary of the Air Force. 

We have not officially received service of the complaint. I expect 
it in the next few days. Each of you are listed as defendants in 
your official capacity as former commissioners. As commissioners 
acting in your official capacity you are not held personally liable 
for your actions, thus, there is no need to obtain your own 
counsel. 

As with all agency legal actions, the Commission will work with the 
Department of Justice in responding to the complaint. 

I will forward the complaint to each of you upon its arrival in our 
office. If you would like more information prior to that mailing, 
or would like a copy of my unofficial copy, please feel free to 
call me or Toby Messitt at 703 696-0504. 

I have attached a copy of the NYT article of Dec. 7, 1993 regarding 
the case. 

Tom Houston will handle the press calls for the Commission. You 
may refer calls to him or take your own as you wish. 

Any questions, please don't hesitate to call. 



New York Sues to Halt Closure 
Of Plattsburgh Air Force Base 
ALBANY, Dec. 6 (AP) - New York 

.State filed a lawsuit today seeking to 
overturn recommendations of the 
base-closing commission and keep 
Plattsburgh Air Force Base open. . 

The lawsuit, filed in Federal Dis- 
trict Court in Albany, argues that the 
commission overstepped its powers 
when it recommended closing Platts- 
burgh. 

The state also is asking the court to 
issue an injunction to prevent the 
D e ~ a r t m e n t  of Defense from rwrrv- 

that 175 military installat~ons worla- 
wide be closed o r  realigned. 

"Congress explicitly limited 'the 
powers of the commission to overturn 
the recommendations of the military 

' 
experts, and those powers were clear- 
ly exceeded when the commission 
sought to 'close Plattsburgh," Mr. 
Cuomo said. 

- 
ing out the closure plans. 

"This is a unified effort to make 
sure that the law is upheld, and that 
no harm is done to the nation's de- 
fense or to the citizens who rely upon 
Plattsburgh Air Force Base for their 
livelihoqd," Gov. Mario M. Cuomo 
said. 

After Air Force officials proposed 
that Plattsburgh's mission be ex- 
panded, the commission voted last 
June to recommend that Plattsburgh 
be closed and that operations a t  Grif- 
fiss Air Force Base in Rome be dras- 
tically reduced. The expanded mis- 
sion went to ~ c ~ u i r e  Air Force Base 
in New Jersey. 

3,000 Jobs at Risk 
In July, President Clinton acGpted 

the . commission's, - recommendations . . 

, 

Plattsburgh stands to lose about 
3,000 military and civilian jobs if the 
base is closed a s  planned in 1995. 
Griffiss will lose about 4,500 jobs 
when operations there a r e  shut down 
the same year. 

Several states have filed similar 
lawsuits to save their military bases. 
In October, the United States Su- 
preme Court agreed to decide wheth- 
e r  states and communities could chal- 
lenge the base closings in court. The 
declsion is expected in July 1994. 

The New York lawsuit was filed on 
behalf of the state by Mr. Cuomo and . 
other New York officials, including 
United States Representative John 
McHugh and State Senator Ronald 
Stafford, whose districts include 
Plattsburgh. Those named in the law- 
suit a r e  the commission and its seven, 
members, Secretary of Defense Les 
Aspin and Secretary of the Air Force 
Sheila Widnall. 

? 



New York Sues tb Halt . . Closure 1 
Of Plattsburgh Air Force Base 
ALBANY, Dec. 6 (AP) -New York . that 175 military irlstallatlons worla- 

S t a t e  filed a lawsuit today seeking to wide be closed or realigned. 
overturn recommendations of the ' "Congress explicitly limited the 
base-closing commission and keep powers of the commission to overturn 
Plattsburgh Air Force Base open. .: the recommendations of the military 

The lawsuit, filed in Federal Dis- experts, and those powers were clear- 
trict Court in Albany, argues that the ly exceeded when the comlnission 
commission overstepped its powers sought to 'close Plattsburgh," Mr. 
when it recommended closing Platts- Cuomo said. 
burgh. 

The state also is asking the court to 
issue an injunction to prevent the 
Department of Defense from carry- 
ing out the closure plans. 

"This is a unified effort to make 
sure that the law is upheld, and that 
no harm is done to the nation's de- 
fense or  to the citizens who rely upon 
Plattsburgh Air Force Base for their 
liveliho4" Gov. Mario M. Cuomo 
said. 

After Air Force officials proposed 
that Plattsburgh's mission be ex- 
panded, the commission voted last 
June to recommend that Plattsburgh 
be closed and that operations a t  Grif- 
fiss Air Zorce Base in Rome be dras- 
tically reduced. The expanded mis- 

- sion went to McGuire Air Force Base 
in New Jersey. 

3.000 Jobs at Risk 
In July, President Clinton ac;epted 

the . co.mmission's . - - . . . . recommendations .. . . . 

Plattsburgh stands to lose about 
3,000 military and civilian .jobs if the 
base is closed a s  planned in 1995. 
Griffiss will lose about 4,500 jobs 
when operations there Zlre shut down 
the same year. 

Several states havem filed similar 
lawsuits to save their military bases. 
In October, the United States Su- 
preme Court agreed to decide wheth- 
e r  states and communities could chal- 
lenge the base closings in court. The 
dec~sion is expected in July 1994. 

The New York lawsuit was filed on 
behalf of the state by Mr. Cuomo and 
other New York officials, including 
United States Representative John 
McHugh and State Senator Ronald 
Stafford, whose districts include 
Plattsburgh. Those named in the law- 
suit a r e  the commission and its seven. 
members, Secretary of Defense Les 
Aspin and Secretary of the Air Force 
Sheila Widnall. 



U.S. Department of Justice 

Civil Division 

Washington. D. C. 20530 

February 16, 1994 

Edward M. Scher 
Assistant Attorney General 
to the State of New York 

The Capitol 
Albany, New York 12224 

Re: State of New York, et al. v. The Uefense 
Base Closure and Realignment Commission, 
et al. (N.D.N.Y.) 

Dear Ed: 

This will confirm the information provided to me by the 
United States Air Force concerning the timing of events 
associated with the creation of an Air Mobility Wing at McGuire 
Air Force Base. 

Force realignment: Ten of the eventual 20 KC-10 tanker 
aircraft will arrive in September 1994. The remainder will 
arrive in fiscal year 1995. 

Major construction: A total construction program of 
approximately $171 million, exclusive of design costs, is 
scheduled. There are 22 military construction (MILCON) projects 
valued at $121.5 million and a single military family housing 
(MFH) project valued at $49.5 million. Of the 22 MILCON 
projects, 18 are currently awaiting design start pending the 
release of design funds, which should occur any day. The 
remaining four MILCOM projects should enter the design phase 
before April 1994. The Request for Proposal for the MFH project 
was issued in January 1994. 

Except for the construction of interim facilities, no 
construction awards may be made before the completion of the 
Environmental Impact Statement. The Record of Decision for this 
process is scheduled for August 22, 1994. Construction awards 
are expected to begin in September 1994. 



Also, as I told you on the phone yesterday, my best 
information about the Plattsburgh schedule is that due to the 
congressional recess for the President's Day holiday, it is now 
expected to be published on or about February 23, 1994. 

Sincerely, 

ARTHUR'R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

cc: All csunsel of record 

bcc: Major Bernard Doyle 
Mary Ann Hook 



Document Separator 



L .s. Department or Justlce 

Civil Division 

Washin~ron, D.C. 20530 

March 1, 1994 

Major Bernard Doyle 
Air Force Legal Services Agency 
General Litigation Division 
1501 Wilson Blvd., 7th Floor 
Arlington, VA 22209 

P k a M  nkr b thR w m k r  
when tclq>ondtngq40303r- 

Mary Ann Hook 
Deputy General Counsel 
Defense Base Closure and Realignment Commission 
1700 N. Moore St., Suite 1425 
Arlington, VA 22209 

Re: State of New York, et al. v. The Defense Base Closure 
and Realianment Commission, et al. (N.D.N.Y.) 

Dear Bernie and Mary Ann: 

Enclosed please find the following items which I received 
yesterday in this case: 

1. A letter dated February 24, 1994, from Ed Scher to the 
court transmitting the Stipulation agreed to between the parties; 

2. A copy of the Stipulation conditionally extending the 
time for defendants' response to the complaint until July 15, 
1994; 

3. A Request for Production of Documents; and 

4. A letter dated February 24, 1994, from Ed Scher to me 
confirming that the Request for Production of Documents is, for 
the time being, addressed only to the Commission. 

Mary Ann, I would appreciate your reviewing the document 
request as soon as possible and letting me know if there are any 



problems with it, such as privileged documents. In the meantime, 
I will keep you both informed of any new developments. 

Sincerely, 

& 
ARTHUR R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

Enclosures 



G .  OLIVER KOPPELL 
Anorney General 

ALAN S. KAUFMAN 
A s s i s m  Amrncy General in Charge 
Litigation Bureau (Albany) 

JUDITH I .  RATNER 
Assirmn~ ArtOrncy Gnura l  
Deputy Bureau Chief 
Litigation Bureau (Albany) 

Telephone: (518) 474-7339 

February 24, 1994 

Honorable Thomas J. McAvoy 
United States District Court Judge 
Northern District of New York 
Federal Courthouse 
15 Henry Street 
Binghamton, New York 13901 

RE: The State of New York, et al. v. The Defense Base Closure 
and Realisnment Commission, et al. 
CASE # 93-CV-1525 
TJM DNH 

Dear Judge McAvoy: 

Enclosed is a stipulation between the parties which 
proposes, subject to Court approval, to extend defendants' time 
to answer or move until July 15, 1994, subject to revocation by 
the plaintiffs upon 21 days notice. 

This stipulation has been motivated by the pendency before 
the U.S. Supreme Court of the case of Dalton v. S~ector (No. 93- 
289) which we have been told is scheduled for argument on March 
2, 1994. The Dalton case, which concerns the attempted closure 
of the Philadelphia Naval shipyard by the Defense Base Closure 
and Realignment Commission, is likely to have a significant 
impact upon the future course of the instant case, which concerns 
the attempted closure of Plattsburgh Air Force Base by the very 
same Commission. 

The stipulation's purpose is to avoid burdening the Court or 
the parties with any potentially unnecessary motion practice 
pending the disposition of the Dalton case. As stated in the 
text of the stipulation itself, it is not intended to restrict 
any other rights or remedies of the parties, including, but not 
limited to the conduct of discovery, the seeking of injunctive 
relief, or the raising of any legal objections thereto. 



Honorable Thomas J. McAvoy 
Page - 2 - 
February 24, 1994 

The parties would appreciate the Court considering the 
approval of this stipulation. The telephone number of 
defendantst counsel, Arthur R. Goldberg, is (202) 514-4783. The 
telephone number of defendantst counsel, James C. Woods, is (519) 
472-5522. 

If any additional information is required, please let us 
know. Thank you. 

P 

\ - Assistant Attorney General 

Enclosure 

cc: Honorable David N. Hurd 
United States Magistrate Judge 
United States District Court 
Northern District of New York 
Alexander Pirnie Federal Building 
10 Broad Street 
Utica, NY 13501 

Clyde A. Lewis, Esq. 
Attorney for Plaintiff 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr. 
Attorney for Plaintiffs 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Louis E. Wolfe 
Attorney for Plaintiffs 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 



/Arthur R. Goldberg, Esq. 
Assistant Director 
Federal Programs Branch 
Civil Division 
U.S. Dept. of Justice 
P.O. Box 883 
Washington, D.C. 20044 

James C. Woods 
Assistant United States Attorney 
445 Broadway 
Room 231 
Albany, New York 12207 



G. 01-IVER KOPPEIL 
Atforney General 

ALAN S. KAUFUAN 
Assistant Atrorney General in Charge 
Litigation Bureau (Albany) 

JUDITH I .  RATNER 
Assisran; Anorney General 
Deputy Bureau Chief 
Litigation Bureau (Albany) 

Telephone: (518) 474-7339 

February 24, 1994 

Arthur R. Goldberg, Esq. 
Assistant Director 
Federal Programs Branch 
Civil Division 
U.S. Dept. of Justice 
P.O. Box 883 
Washington, D.C. 20044 

RE: The State of New York, et al. v. The Defense Base Closure 
and Realisnment Commission, et al. 
CASE # 93-CV-1525 

Dear Mr. Goldberg: 

Enclosed is a Document Request pursuant to Rule 34 of the 
Federal Rules of Civil Procedure. 

It is understood that defendants will, for the present time, 
be responding only to those requests which seek documents from 
the Commission, its members or staff. However, it is also 
understood that the foregoing arrangement is temporary, and 
without prejudice to plaintiffst right to require a response to 
all of the remaining document requests (without the need to re- 
serve any portion of the Document Reqyst itself), at any time, 
upon 30 days prior written notice toy YOU, as the attorney for the 
defendants. 

Assistant Attorney General 

Enclosure 



Arthur R. Goldberg, Esq. 
February 24, 1994 
Page - 2 - 
cc: James C. Woods 

Assistant United States Attorney 
445 Broadway 
Room 231 
Albany, New York 12207 

Clyde A. Lewis, Esq. 
Attorney for Plaintiff 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr. 
Attorney for Plaintiffs 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Louis E. Wolfe 
Attorney for Plaintiffs 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YOFW 

THE STATE OF NEW YORK; MARIO M. CUOMO, AS 
GOVERNOR OF THE STATE OF NEW YORK; JOHN M. 
MCHUGH, AS UNITED STATES CONGRESSMAN FROM THE 
24TH CONGRESSIONAL DISTRICT OF NEW YORK 
STATE; RONALD B. STAFFORD, AS A MEMBER OF THE 
NEW YORK STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE; GEORGE 
CHRISTIAN ORTLOFF, AS A MEMBER OF THE NEW 
YORK STATE ASSEMBLY, REPRESENTING THE llOTH 
ASSEMBLY DISTRICT OF NEW YORK STATE; CLYDE 
RABIDEAU, AS MAYOR OF THE CITY OF 
PLATTSBURGH, NEW YORK; THE CITY OF 
PLATTSBURGH, NEW YORX; ARTHUR LEFEVRE, AS 
SUPERVISOR OF THE TOWN OF PLATTSBURGH, NEW 
YORK; THE TOWN OF PLATTSBURGH, NEW YORX; 
WILLIAM BINGEL, AS COUNTY ADMINISTRATOR OF 
THE COUNTY OF CLINTON, NEW YORK; THE COUNTY 
OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
PRESIDENT OF LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; LOCAL # 
3735 OF THE AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES; JOHN J. DUFFY; BRIAN F. STONE, 
PHILLIP SPRAGUE, GIRARD F. CURTIS, JOHN 
BRYANT, JOHN WALLACE, AND CLARENCE J. 
JEFFERIES, 

Plaintiffs 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS: JAMES A. 
COURTER, CAPTAIN PETER B . BOWMAN, USN (RET . ) , 
BEVERLY B. BYRON, REBECCA G. COX, GENERAL 
H.T. JOHNSON, USAF (RET.), HARRY C. 
MCPHERSON, JR., AND ROBERT D. STUART, JR.; 
LES ASPIN, AS UNITED STATES SECRETARY OF 
DEFENSE; AND SHEILA WIDNALL, AS UNITED STATES 
SECRETARY OF THE AIR FORCE, 

Defendants. 

STIPULATION 
93-CV-1525 

The attorneys for each of the above-named plaintiffs and 

defendants hereby stipulate and agree as follows: 

1. Defendants shall have an extension of time to serve an 



to the complaint until and 

to the exception that at any 

time prior to the afordaid deadline, G. Oliver Koppell, Attorney 

General of the State of New York, as counsel for the plaintiffs, 

the State of New York, and Mario M. Cuomo, as Governor of the 

State of New York, may, on behalf of all the above-named 

plaintiffs, terminate this extension by sending a letter to 

defendants1 counsel (by overnight mail addressed to Arthur R. 

Goldberg, Assistant Director, Federal Programs Branch, Civil 

Division, U. S. Department of Justice, Washington, D.C. 20044) 

demanding defendants1 response to the complaint within 21 days of 

the date of the mailing of the letter. 

2. This stipulation, including its requirement of a prior 

demand notice, shall only apply to defendants1 time to respond to 

the complaint, and is not intended to, and shall not restrict or 

otherwise affect any other of the parties' rights, obligations or 

remedies (including, but not limited to the conduct of discovery, 

the seeking of injunctive relief, or the interposing of any legal 

objections thereto), which can be exercised by the parties at any 

time as provided by law. 

Dated: Albany, New York 
~ebruaryf6, 1994 

G. OLIVER KOPPELL 
Attorney General of the State of 
New York, on behalf of the 

By : 
EDWARD M. SCHER (~ssrstant Attorney 
General, of Counsel) 
(Federal Bar Roll No. 501128) 



Dated: Albany, New York 
February// 1994 

49 
Arthur R. Goldberg, Esq. 
Ynited States Department of Justice 
civil Division, as attorney of 
record for all of the above-named 
defendants 

By : 
 axes C. Woods, Assistant United 
 states Attorney 
(Federal Bar Roll No./dJ&Yj ) 

P,. , , % i e  
/..James C. Woods, Assistant United 

States Attorney 
(Federal Bar Roll NO. j ' d 2  gY3 ) 

Dated: Binghamton, New York 
February , 1994 

SO ORDERED 
United States District Judge 



plaintiffs, at the offices of the attorney for the plaintiffs, 

The State of New York and Mario M, Cuomo, as Governor of the 

State of New York, in Room 447 of the Justice Building, located 

upon State Street, in the City of Albany, New York, from 10:OO 

a.m. to 5:00 p.m. on the 30th day of March, 1994, or such other 

time and place as shall be agreed upon, for the purpose of 

inspecting, photographing, and copying the following described 

and identified documents, materials, and writings: 

DEFINITIONS 

1. The Defense Base Closure and Realignment Commission is 

hereinafter referred to as Itthe Commis~ion.~ 

2. The Defense Base Closure and Realignment Act of 1990 is 

hereinafter referred to as Itthe Act." 

3. The United States Secretary of Defense is hereinafter 

referred to as "the Secretary." 

DOCUMENTS TO BE PRODUCED 

1. All portions of the Force Structure Plan (which have 
C 

not been classified as secret by the united States Government) 

covering fiscal years 1994 through 1999, which were provided, on 

or about March 12, 1993, by the Secretary to the United States 

Congress and the Commission pursuant to the Act. 

2. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, (which have not 

been classified as secret by the United States Government) 

utilized by the Secretary in formulating this Force Structure 



Plan. 

3. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio :,-A /c)"') tapes, and other visual, video or audio aids, utilized by the 
.ty' n 

i@,p~ecretar~ in formulating the Final Criteria ere used> 
i f:c,h recommending to the Commission, on or about March 15, 

1993, that certain military bases be closed or realigned pursuant 

to the Act. 

4. The report sent by the Secretary to the Commission on 

or about March 15, 1993, in which certain military bases were 

'/ recommended for closure or realignment by the Secretary pursuant 

to the Act. 

5. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, sent to and 
< - 

received by the Commission from the Secretary, the United States - 
of Defense, the United States Secretary of the Air 

Force, the United States Department of the Air Force, its agents, 

representatives and employees, which relate in any manner to the 

decision (or the subject matter of the decision) of the Secretary 

(as made in his report to the c om mission, on or about March 15, 

1993, pursuant to the Act) to make Plattsburgh Air Force Base the 

home of the East Coast Air Mobility Wing. 

6. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, sent to and -~ 



received by the Commission from the Secretary, the United States 
4 

Department of Defense, the United States Secretary of the Air 

Force, The United States Department of the Air Force, its agents, 

representatives and employees, which relate in any manner to the 

decision (or the subject matter of the decision) of the Secretary 

(as made in his report to the Commission, on or about March 15, 

1993, pursuant to the Act) to realign McGuire Air Force Base. 

7. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, sent to and 

received by the Commission from the ,Secretary, the United States 

Department of Defense, the United States Secretary - of the -- Air 
Force, the United States Department of the Air Force, its agents, .- 

representatives and employees, which relate in any manner to the 

decision (or the subject matter of the decision) of the Secretary 

(as made in his report to the Commission, on or about March 15, 

1993, pursuant to the Act) to realign Griffiss Air Force Base. 

8. With the exception of those items set forth in 

paragraph #5 hereinabove, all documents, materials, charts, 

studies, correspondence, memoranda, and writings prepared, and/or 
y-. /7 utilized, a n d / o 4 e i v e d  from by the Secretary, the 

( 
United States Department of Defense, the United States Secretary 

!'YAY' 

- 

Of the Air Force, the United States Department of the Air Force, 

its agents, representatives and employees, which relate in any 

manner to the decision (or the subject matter of the decision) of 

the Secretary (as made in his report to the Commission, on or 



about March 15, 1993, pursuant to the Act) to make Plattsburgh 

Air Force Base the home of the East Coast Air Mobility Wing. 

9. With the exception of those items set forth in 

paragraph #6 hereinabove, all documents, materials, charts, 

studies, correspondence, memoranda, and writings prepared, and/or  

utilized, and/or received from any source by the Secretary, the 

United States Department of Defense, the United States Secretary 

of the Air Force, the United States Department of the Air Force, 

its agents, representatives and employees, which relate in any 

manner to the decision (or the subject matter of the decision) of 

the Secretary (as made in his report to the Commission, on or 

about March 15, 1993, pursuant to the Act) to realign McGuire Air 

Force Base. 

With the exception of those items set forth in 

#7 hereinabove, documents, materials, studies, 

correspondence, memoranda, writings, slides, photographs, charts, 

video or audio tapes, and other visual, video or audio aids, 

prepared, utilized, agd/or received from any source by the 

Secretary, the United States Department of Defense, the United 

States Secretary of the Air Force, the United States Department 

of the Air Force, its agents, representatives and employees, 

which relate in any manner to the decision (or the subject matter 

of the decision) of the Secretary (as made in his report to the 

Commission, on or about March 15, 1993, pursuant to the Act) to 

realign Griffiss Air Force Base. 

11. Documents, materials, studies, correspondence, 



memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, which were 

prepared, -!or utilized by the Commission, ,or any of 
/ 

its members or staff, relating in any manner to the decision (or 

the subject matter of the decision) of the Commission conceriiii~g 

the placement of Plattsburgh Air Force Base upon the Commission's 

June 1, 1993 list of military bases recommended for closure 

pursuant to the Act. 

12. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, which were 

prepared, received and/or utilized by the Cornd.s.sbn, or any of 

its members or staff, relating in any manner to the decision (or 

.4 the subject matter of the decision) of the Commission concerning 
\ whether McGuire Air Force Base should have been placed upon the 

cl 
\ 

aforesaid list of military bases recommended for closure pursuant 

d to the Act. 

13. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, which were 

prepa r e i v e d  ed and/or utilized by t h e  Crrmmissioa, or any of 

3 -5 

its members or staff, relating in any m a n n e r z c o n  (or 

the subject matter of the decision) of - the Commission concerning - 
L whether Griffiss Air Force Base should have been placed upon the 

1' 
- ----- - . 

3 oresaid lisJ of military bases recommended for closure pursuant 
7 

to 9 - - A c t .  



14. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids,-prepared, and/or 

received, and/or utilized by the staff of the Commission which7 
.-_____ __-. _ - _ ._/------- ----- 

I relate to the 1993 recommendation (or the subject matter of the -- 
-T 

recommendation) by the -__ Commission _- to close Plattsburgh Air Force 
_/-- 

(or the subject matter 

the Commission relating 

These 

I ' were given (or otherwise \ 
otherwise communicated) 

I 
by its staff. 

15. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids,.p_repared, and/or 

received, and/or utilized by the staff of the commission which 
F 

.-- - .- - - -  

relate to the 1993 recommendation (or the subject matter of the 

recommendation) by the Commission to realign McGuire Air Force 

Base, or which rela (or the subject matter 

of such the Commission relating 

to the aforesaid recommendation by the Commission. These - -\ 
materials shall include both those wcch were given)(or otherwise 

-i- 
communicated) , as well(as not given,(or otherwise communicated) 

to the Commission, or any of its members, by its staff. 

16. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 



tapes, and other visual, video or audio aids, prepared and/or 

utilized by the staff of the Commission which relate to the 1993 

recommendation (or the subject matter of the recommendation) by 
- 

the Commission to realign ffiss Air  or- Base, or which 
relate to recommendations (or the subject matter of such 

recommendations) by the staff to the Commission relating to the 

aforesaid recommendation by the Commission. These materials 

shall include both those w otherwise 

communicated), as well a communicated) 

to the Commission, or any of its members, by its staff. 

17. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 
-- \ 

Commission or its staff the General Accounting ~fficelwhich -~ 
relate in any manner to the 1993 recommendation (or the subject 

matter of such recommendation) by the Commission to close 
a , - 
I~lattsbur~h Air Force  ase el, or the Secretary's 1993 decision (or 
the subject matter of that decision) to make Plattsburgh Air 

Force Base the home of the East Coast Air Mobility Wing. 

18. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 
-- 

Commission or its staff from the bener- Offic2,which 

relate in any manner to the 1993 recommendation (or the subject 

matter of such recommendation) by the Commission to realign 
c 7  
b c ~ u i r e  Air Force ~ase,! or the Secretary's 1993 decision (or the 



subject matter of that decision) regarding the use of McGuire Air 

Force Base. 

19. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 

Commission or its staff from the\~ene -- 

relate in any manner to the 1993 recommendation (or the subject 

matter of such recommendation) by the Commission to realign 

.Effiss Air Force Base.3-r the Secretary's 1993 decision (or the 

subject matter of that decision) regarding the use of Griffiss 

Air Force Base. 

20. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 

Commission, or any of its members or staff, from the United 
\ - 

,~tatesl~on~ress/ or any of its members or committees, which 

relate in any manner to the 1993 recommendation (or the subject 

% '  matter of such recommendation) by the Commission to close -- ---_ _ _ _  

Air Force Base, or the Secretary's 1993 decision (or 

tJ 
the subject matter of that decision) to make Plattsburgh Air 

Force Base the home of the East Coast Air Mobility Wing. 

21. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 

\ 1 Commission, or any of its members or staff, from the United 

States or any of its members or committees, which 



a 

relate in any manner to the 1993 recommendation (or the subject 

matter of such recommendation) by the Commission to realign 

McGuir Air Force Base, or the Secretary's 1993 decision (or the E=J 
subject matter of that decision) regarding the use of McGuire Air 

Force Base. 

22. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 

Commission, or any of its members or staff, from the United 

or any of its members or committees, which 

relate in any manner to the 1993 recommendation (or the subject 

matter of such recommendation) by the Commission to realign 

r Force Base, or the Secretary's 1993 decision (or the 

subject matter of that decision) regarding the use of Griffiss 

Air Force Base. 

23. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 

Commission, or any of its members or staff, from any other person , b~$y or entity not previously specified hereinabove, which relate in +\i. - 
any manner to the 1993 recommendation (or the subject matter of 

that recommendation) by the Commission to close lattsburgh 7 Air 

Force Base, or the Secretary's 1993 decision (or the subject 

matter of that decision) to make Plattsburgh Air Force Base the 

home of the East Coast Air Mobility Wing. 

24. Documents, materials, studies, correspondence, 



* 
memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 

Commission, or any of its members or staff, from any other person 
-- aC 

or entity not previously specified hereinabove, which relate in 

any manner to the 1993 recommendation (or the subject matter of - 1 

that recommendation) by the Commission to fealign !McGuire Air 4 
Force Base, or the Secretary's 1993 decision (or the subject 

matter of that decision) regarding the use of McGuire Air Force 

Base. 

25. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received by the 

Commission, or any of its members or staff, from any other person 
*. . / 

or entity not previously specified hereinabove, which relate in - 
any manner to the 1993 recommendation (or the subject matter of 

that recommendation) by the Commission to ealign Griffiss ~ i r ]  

Force Base, or the Secretary's 1993 decision (or the subject 

matter of that decision) regarding the use of Griffiss Air Force 

Base. 

26. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, prepared, issued, 

or received frocany source bv the  omm mission, or any of its 
.r % 

PYY members or staff, as a result of, or stemming from any visits bv 

any of the Commissioh members to M Plattsburqh Air Force Bgse 

during 1993. 



27. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, prepared, issued, 

or w e d  f r u y  source by the C o m m b s h n ,  or any of its 

members or staff, as a result of, or stemming from any visits by 
f l  

.!. ,- 

any of the commission members toj~c~uire Air 

1993. 

28. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, prepared, issued, 

or received from any source by the Commission, or any of its 
- .  

members or staff, as a result of, or stemming from any visits by 
. 

any of the Commission members tokriffiqs Air Force Base during 

1993. 

29. Audio and video tapes, and written transcripts of all 

public hearings held by the Commission pursuant to the Act, 

between March 15, 1993 and July 1, 1993, 

Air Force Base. 

30. Audio and video tapes, and written transcripts of all 

public hearings held by the Commission pursuant to the Act, 

-:--\ between March 15, 1993 and July 1, 1993, concerninq&ire Alr 
w- 

Force Base. 

31. Audio and video tapes, and written transcripts of all 

public hearings held by the commission pursuant to t t . . ---\ 

between March 15, 1993 and July 1, 1993, concerning-kriffiss A y  

Force Base. 



32. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 
.- 

tapes, and other visual, video or audio aids, prepared by the 

Commission or any of its members or staff, or received from any 

source by the Commission or any of its members or staff, which 

were utilized in ivi,ng,at the recommendation of the Commission 

during 1993 to Plattsburqh Air Force B>, 

33. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, prepared by the 

Commission or any of its members or staff, or received from any 

source by the Commission or any of its members or staff, which 

were utilized in arriving at the recommendation of the Commission 
- ------! /'/ 

during 1993 to realig 

34. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, prepared by the 

Commission or any of its members or staff, or received from any 

source by the Commission or any of its members or staff, which 

were utilized in arriving at the recommendation of the Commission 

, 
during 1993 to realign i-r..- Griff is~_,Aix-.-Faz=- 

35. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, sent by the 

C~~mrnission to the United States Congress (or any of its members 

or committees) or the General Accountins Office, which relate to 
P 



v 

the recommendation (or the subject matter of the recommendation) 

made by the Commission during 1993 to close Plattsburgh Air Force 

Base. 
/ 

36. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, sent by the 

Commission to the United States Congress (or any of its members 

or committees) or the General Accounting office, which relate tc 

the recommendation (or the subject matter of the recommendation) 

made by the Commission during 1993 to realign Griffiss ~ i r  Force 

Base. 

37. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, sent by the 

Commission to the United States Congress (or any of its members 

or committees) or the General Accounting office, which relate to 

the recommendation (or the subject matter of the recommendation) 

made by the Commission during 1993 to realign McGuire Air Force 

Base. 

38. Both incoming and outgoing correspondence of the 

Commission which relate to the recommendation (or the subject 

matter of the recommendation) made by the commission during 1993 

to close Plattsburgh Air Force Base. 

39. ~ o t h  incoming and outgoing correspondence of the 

Commission which relate to the recommendation (or the subject 
E; 7< 

matter of the recommendation) made by the commission during 1993 



'C 

to realign McGuire Air Force Base. 

40. Both incoming and outgoing correspondence of the 

 omm mission which relate to the recommendation (or the subject 

matter of the recommendation) made by the commission during 1993 
&- -tr- 

to realign Griffiss Air Force Base. 

41. The report of the commission to the President, dated 

July 1, 1993, plus any other documents, materials, and writings 

sent to the President by the Commission in relation to the 

recommendations of the commission concerning Plattsburgh, 

McGuire, and Griffiss Air Force Bases during 1993. 

42. Slides, photographs, charts, video or audio tapes, and 

other visual, video or audio aids used by any person or entity in 

the course of any of the public hearings dealing with ~lattsburgh 

Air Force Base, as held by the Commission pursuant to + 
A 

from March 15, 1993 through July 1, 1993. CL~W, ,nufir f i ~  - 
\ 

43. Slides, photographs, charts, video or audio tapes, and 

other visual, video or audio aids used by any person or entity in 

the course of any of the public hearings dealing with McGuire Air 

Force Base, as held by the  omm mission pursuant to the Act, from 

March 15, 1993 through July 1, 1993. 

44. Slides, photographs, charts, video or audio tapes, and 

other visual, video or audio aids used by any person or entity in 

the course of any of the public hearings dealing with Griffiss 

Air Force Base, as held by the Commission pursuant to the Act, 

from March 15, 1993 through July 1, 1993. 

45. Documents, materials, studies, correspondence, 



w 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, prepared or issued 

by the Commission, or any of its members or staff, subsequent to 

the Commissionls issuance of its report to the President, dated - 
July 1, 1993, which relate to Plattsburgh Air Force Base, 

recommendation to close Plattsburgh Air Force Base in the 

aforesaid report. 
V 

46. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, prepared or issued 

by the Commission, or any of its members or staff, subsequent to 

the Commissionls issuance of its report to the President, dated 

L {W. 
'5 

July 1, 1993, which relate to McGuire Air Force Base, or the 

recommendation to realign McGuire Air Force Base in the aforesaid & 
report. 

(L 

47. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, prepared or issued 

by the Commission, or any of its members or staff, subsequent to 9 .'" 
I( c? 

the Commissionts issuance of its report to the President, dated ,& 
July 1, 1993, which relate to ~riffiss Air Force Base, or the 

csi' 

recommendation to realign Griffiss Air Force Base in the 

aforesaid report. 

48. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received from any 



4 . 
w 

source by the Commission, or any of its members or staff, 

subsequent to the Commission's issuance of its report to the 7 
President, dated July 1, 1993, which relate to Plattsburgh Air w""' 

he/ 

Force Base, or the recommendation to close Plattsburgh Air Force 

Base in the aforesaid report. 

49. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received from any 

source by the Commission, or any of its members or staff, 
\-.- - - -- -- .- - .- . - -- .-"- 

'31' 
subsequent to the Commissionvs issuance of its report to the 1 ~ :  
President, dated July 1, 1993, which relate to Mc~uire Air Force 

Base, or the recommendation to realign McGuire Air Force Base in 

the aforesaid report. 

50. Documents, materials, studies, correspondence, 

memoranda, writings, slides, photographs, charts, video or audio 

tapes, and other visual, video or audio aids, received from any 
c. 

szurce by the Commission,-.or any of its members or staff, 

subsequent to the Commissionvs issuance of its report to the 

President, dated July 1, 1993, which relate to Griffiss Air Force 

/------ - 
--7 

----\ 

Base, or the recommendation to realign Gflffiss Air Force Base in 

the aforesaid report. 

Dated: Albany, New York 
February 24, 1994 

G. OL ER KOPPELL 
A t t t e n e r a ,  of t f l  

kte o New York / 

General, of counsel) 
(Federal Bar Roll f 501128) 



Document Separator 



U.S. Department of Justice 

Civil Division 

March 3, 1994 

Major Bernard Doyle 
Air Force Legal Services Agency 
General ~itigation Division 
1501 Wilson Blvd., 7th Floor 
Arlington, VA 22209 

P l e r r s s r o k r P s t M ~ ~  
when r-@~gf:A 

Mary Ann Hook 
Deputy General Counsel 
Defense Base Closure and Realignment   om mission 
1700 N. Moore St., Suite 1425 
Arlington, VA 22209 

Re: State of New York, et al. v. The Defense Base Closure 
and Realianment Commission, et al. (N.D.N.Y.) 

Dear Bernie and Mary Ann: 

Enclosed please find a copy of a letter dated March 1, 1994 
from Ed Scher, Assistant Attorney General for the State of New 
York demanding, pursuant to our Stipulation, that we respond to 
the Complaint within 21 days. Accordingly, I am preparing a 
motion to dismiss the complaint which we will file on March 22. 
I probably will have a draft ready for your review sometime 
during the week of March 14, and would hope to have all final 
comments by the end of that week. 

Sincerely, 

4 
ARTHUR R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

Enclosure 



G .  OLIVER KOPPELL 
Atrorney General 

ALAN S. KAUFMAN 
Assistanr Anornq General in Charge 
Litigation Bureau (Albany) 

JUDITH I .  RATNER 
Assistant A n o w  General 
Deputy Bureau Chief 
Litigation Bureau (Albany) 

Telephone: (518) 474-7339 

March 1, 1994 

OVERNIGHT EXPRESS 

Arthur R. Goldberg 
Assistant Director 
Federal Programs Branch 
Civil Division 
U.S. Department of Justice 
Washington, D.C. 20044 

RE: State of New York, et al. v. The Defense Base Closure and 
Realisnment Commission, and its members, et al. 
Case No. 93-CV-1525 
TJM BMH 

Dear Mr. Goldberg: 

In light of the announcement yesterday by the U.S. Air Force 
that the schedule for the closing of Plattsburgh Air Force Base 
will be accelerated, the Attorney General of the State of New 
York, on behalf of all plaintiffs, and pursuant to his authority 
under the stipulation approved by the Court on February 28, 1994, 
hereby demands that defendants respond to the complaint within 21 
days of the date of the mailing of this letter. 

/7 

Assistant Attorney General 



Arthur R. Goldberg 
March 1, 1994 
Page - 2 - 

cc: James C. Woods 
Assistant United States Attorney 
445 Broadway 
Room 231 
Albany, New York 12207 

Clyde A. Lewis, Esq. 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr. 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Louis E. Wolfe 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 
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1- ,S Department of Justice 

C;;ii Di~islon 

March 7, 1994 

Major Bernard Doyle 
Air Force Legal Services Agency 
General Litigation Division 
1501 Wilson Blvd., 7th Floor 
Arlington, VA 22209 

Mary Ann Hook 
Deputy General Counsel 
Defense Base Closure and Realignment Commission 
1700 N. Moore St., Suite 1425 
Arlington, VA 22209 

Re: State of New York, et al. v. The Defense Base Closure 
and Realiqnment Commission, et al. (N.D.N.Y.) 

Dear Bernie and Mary Ann: 

Enclosed please find a copy of a letter dated March 4, 1994 
from Ed Scher, Assistant Attorney General for the State of New 
York, requesting that all defendants, not just the Commission, 
respond to the document request previously served in this case. 

Bernie, as I explained to you in our telephone conversation 
earlier today, I plan on moving for a protective order in 
response to this letter on the grounds, inter alia, that no 
further discovery should occur until our motion to dismiss (which 
will have been filed by the time we file this motion) is 
resolved, and even perhaps until the S~ecter case is decided. 
This motion will have to be filed by April 8. In support of this 
motion, we will need appropriate declarations on the issues of 
privilege, classified material, if any, and burdensomeness. 
Please review each of the requests carefully to determine which 
of these arguments we may want to make on behalf of any defendant 
except for the Commission. 



Thanks for your continued cooperation. I will keep you 
posted on further developments. 

Sincerely, 

ARTHUR R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

Enclosure 



XIAN S .  GUPMAN 
Assistant Anomcy General in  Charge 
Litigation Bureau (Albany) 

JUDITH I .  RATNER 
Assistant Attorney General 
Deputy Bureau Chief 
Litigation Bureau (Albany) 

Telephone: (518) 474-7339 

March 4, 1994 

Arthur R. Goldberg 
~ssistant ~irector 
Federal Programs Branch 
Civil Division 
U.S. Dept. of Justice 
P.O. Box 883 
Washington, D.C. 20044 

RE: The State of New York, et al. v. The Defense Base Closure 
and Realisnment Commission, et al. 
CASE # 93-CV-1525 

Dear Mr. Goldberg: 

On behalf of all of the plaintiffs, and pursuant to our 
letter to you of February 24, 1994, we hereby request that 
defendants respond to each and every one of the document requests 
which seek documents from other than the  omm mission, its members 
or staff, as contained in the Request for Production of 
Documents, dated February 24, 1994, which was previously served 
upon you. Responses to all of the aforesaid specified document 
requests are hereby due on April 8, 1994 from 10:OO a.m. to 5:OO 
p.m., or at such other time and place as shall be agreed upon, 
with such responses by defendants to make available to 
plaintiffs, for the purpose of inspecting, photographing and 
copying,the documents, writings and materials requested. Such 
discovery shall occur in our office in Room 447 of the ~ustice 
Building, located upon State Street in the City of Albany, New 
York. 

Please recall that the requests for production of documents 
which seek documents, writings, and materials from the 
Commission, its members or staff, are due, and shall continue to 
be due upon March 30, 1994, pursuant to the aforesaid Request for 
Production of Documents, dated February 24, 1994, which was 
previously served upon you. 

Assistant Attorney General 



Arthur R. Goldberg 
March 4, 1994 
Page - 2 - 

cc: James C. Woods 
Assistant United States Attorney 
445 Broadway 
Room 231 
Albany, New York 12207 

Clyde A. Lewis, Esq. 
~ewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr. 
Corporation Counsel for the 
City of Plattsburgh, New York 

Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Louis E. Wolfe 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 
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G. OLIVI~K KOPPI!LI, 
Attorney General 

ALAN S.  ~ I I P M A N  
Assislanf Atfomcy General in Charge 
Litigation Bureau (Albany) 

JUDITH I .  RATNER 
Assis~anr Attomcy General 
Deputy Bureau Chief 
Litigation Bureau (Albany) 

Telephone: (518) 474-7339 

March 4, 1994 

Arthur R. Goldberg 
Assistant Director 
Federal Programs Branch 
Civil Division 
U.S. Dept. of Justice 
P.O. Box 883 
Washington, D.C. 20044 

RE: The State of New York. et al. v. The Defense Base Closure 
and Realisnment Commission. et al. 
CASE # 93-CV-1525 

Dear Mr. Goldberg: 

On behalf of all of the plaintiffs, and pursuant to our 
letter to you of February 24, 1994, we hereby request that 
defendants respond to each and every one of the document requests 
which seek documents from other than the Commission, its members 
or staff, as contained in the Request for Production of 
Documents, dated February 24, 1994, which was previously served 
upon you. Responses to all of the aforesaid specified document 
requests  are  hereby due on A p r i l  8 ,  1994 from 10:OO a.m. to 5:00 
p.m., or at such other time and place as shall be agreed upon, 
with such responses by defendants to make available to 
plaintiffs, for the purpose of inspecting, photographing and 
copying,the documents, writings and materials requested. Such 
discovery shall occur in our office in Room 447 of the Justice 
~uilding, located upon State Street in the City of Albany, New 
York. 

Please recall that the requests for production of documents 
which seek documents, writings, and materials from the 
Commission, its members or staff, are due, and shall continue to 
be due upon March 30, 1994, pursuant to the aforesaid Request for 
Production of Documents, dated February 24, 1994, which was 
previously served upon you. 

Assistant Attorney General 



Arthur R. Goldberg 
March 4, 1994 
Page - 2 - 

cc: James C. Woods 
~ssistant United States Attorney 
445 Broadway 
Room 231 
Albany, New York 12207 

Clyde A. Lewis, Esq. 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr. 
corporation Counsel for the 
City of Plattsburgh, New York 

Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Louis E. Wolfe 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 
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EDWARD J. TROMBLEY 
WILLIAM L. OWENS 
J O H N  A. LAHTINEN 
RONALD 8 .  STAFFORD 
EDGAR G. PURCELL, J R .  
DENNIS  0.  CURTIN 
THOMAS M.  MURNANE - 
ROBERT A. GOLDSTEIN 
JEFFREY S .  CHASE 
SUSANNA S. PILLER 

ATTORNEYS A N D  COUNSELLORS AT LAW 

ONE CUMBERLAND AVENTJE 

P. 0 .  BOX 2847 

PLATTSBURGH, NEW YORK 10001-0'200 

(3181 3 0 1 - m  

t s r e )  603-3000 

F A X  (5181 301-4848 

March 8, 1994 

To All Parties to This Action 
(See attached list) 

JAMES 4.  FITZPATRICK 
(191t? 3 8 8 1  

J O H N  J BENNE-T 
( 1 9 2 2 - 1 9 8 5 )  - 
O F  COUNSEL 

IRVING GOLDMAN 
ROBERT T. BOOTH 

WILLIAM H .  KISSEL 
(LAKE PLACID,  NEW YOR10 

Fime rdw lo this n u m r  
w h ~ n g 4 & 3 2 ' . - ~  

RE: The State of New York, et al. v. The Defense Base Closure 
and Realiqnment Commission, et al. 
United States District Court-Civil Action No: 93CV1525 

Ladies and Gentlemen: 

Enclosed is a copy of Plaintiff Intervenors' Summons and 
Complaint in the above-referenced proceeding. 

Thank you. 

Very truly yours, 

STAFFORD, TROMBLEY, PURCELL, 
LAHTINEN, OWENS & mRTIN, P.C. 

DDC / rm 
Enclosures 
cc: Dr. Warren Grund 

(hand delivered, with enclosures) 



The Defense Base Closure and 
Realignment Commission 
1700 North Moore Street 
Suite 1425 
~rlington, VA 22209  

The Defense Base Closure and 
~ealignment Commission c/o 
Defendant James A.  Courter 
(chairman of the Commission) 
1700 North Moore Street 
Suite 1425  
Arlington, VA 22209  

James A. Courter 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209  

Captain Peter B. Bowman 
U.S.N. (RET.) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209  

Beverly B. Byron 
1700 North Moore Street 
Suite 1425  
Arlington, VA 22209  

Rebbeca G. Cox 
1700 North Moore Street 
Suite 1425  
Arlington, VA 22209  

Hon. Janet Reno 
Attorney General of the United States 
Department of Justice 
Tenth b Constitution Avenue Northwest 
Room 4400 
Washington, D.C. 20530 

Harry C. McPherson, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22263  

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209  

Les Aspin, as United States 
Secretary of Defense 
1000  Defense Pentagon 
Washington, D.C. 20301-1000 

General Counsel 
United States Department of 
Defense 
Washington D.C. 20301-1600 

Sheila Widnall, as United 
States Secretary of the 
Air Force 
1670  Air Force Pentagon 
washington D.C. 20330-1670 

General Litigation ~ivision 
AFLSA-JACL 
1 5 0 1  Wilson Boulevard 
Arlington, VA 22209  

General H.T. Thompson 
USAF (RET.) 
1760  North Moore Street 
Suite 1425 
Arlington, VA 22209  

Robert Abrams, New York State Attorney General 
by Edward M. Scher and Alan S. Kaufman, 
Assistant Attorneys General of the State of New York 
Attorney for Plaintiffs, the State of New York and 
Mario M. Cuomo, as Governor of the State of New York 
The Capitol 
Albany, New York 12224 



Arthur R. Goldberg 
Assistant Director, Federal Program Branch 
Civil Division 
P.O. Box 883 
9 0 1  E Street, N.W. 
Room 1066 
Washington, D.C. 20044 

Gary L. Sharpe, Esq. 
United States Attorney 
U.S. Courthouse & Post Office Building 
445 Broadway 
Albany, New York 12207 

Clyde A. Lewis, Esq. 
Attorney for Plaintiff, John M. McHugh, As United States 
Congressman from the 24th Congressional District of New York 
Ronald B. Stafford, as a Member of the New York State Senate 
representing the 45th Senate District of New York State, 
George Christian Ortloff, as a member of the New York State 
Assembly representing the 1 1 0 t h  Assembly District of New York State 
Lewis & Rogers, Esqs. 
53  Court Street 
Plattsburgh, New York 1 2 9 0 1  

John E. Clute, Jr., Corporation Counsel for the city of 
Plattsburgh, New York 
Attorney for ~laintiffs, Clyde ~abideau as Mayor of the 
City of Plattsburgh, New York 
1 0  City Hall Place, Suite 2 0 1  
P.O. Box 2885 
Plattsburgh, New York 1 2 9 0 1  

Clyde A. Lewis, Town Attorney of the Town of Plattsburgh, New York 
Attorney for Plaintiffs, Arthur Lefevre, as Supervisor of the 
Town of Plattsburgh, New York and the Town of Plattsburgh, New York 
53  Court Street 
Plattsburgh, New York 1 2 9 0 1  

Louis E. Wolfe, County Attorney of the County of Clinton, New York 
Attorney for Plaintiffs, ~illiam Bingel, as County ~dministrator of 
the County of Clinton, New York and the County of Clinton, New York 
1 0  Healey Avenue 
Plattsburgh, New York 1 2 9 0 1  

James W. Clute, Esq. 
Attorney for Plaintiffs, John J. Duffy, as President of Local #3735  
of the American Federation of Government Employees; Local # 3 7 3 5  of 
the American Federation of Government Employees; John J. Duffy, 
Brian F. Stone, philip Sprague, Girard F. Curtis, John Bryan, 
John Wallace and Clarence J. Jefferies 
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UNITED STATES DISTRICT COURT 
NORTHERN NEW YORK 

DISTRICT OF 
THE STATE OF NEW YORK; MARIO M. CUOMO, AS GOVERNOR OF THE 
STATE OF NEW YORK; JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL DISTRICT OF NEW YORK 

~ ~ ~ ~ ~ F : , l A ~ ~ ~ ~ ~ & I O N  
STATE; RONALD B. STAFFORD, AS A MEMBER OF THE NEW YORK STATE 
SENATE, REPRESENTING THE 45TH SENATE DISTRICT OF NEW YORK CASE NUMBER: 
STATE; GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF THE NEW YORK 93-CV-1525 
STATE ASSEMBLY, REPRESENTING THE llOTH ASSEMBLY DISTRICT OF NEW 
YORK STATE; CLYDE RABIDEAU, AS MAYOR OF THE CITY OF PLA'ITSBURGH, 
NEW YORK; THE CITY OF PLATTSBURGH, NEW YORK; ARTHUR LEFEVRE, AS 
SUPERVISOR OF THE TOWN OF PLA'ITSBURGH, NEW YORK; THE TOWN OF 
PLATTSBURGH, NEW YORK; WILLIAM BINGEL, AS COUNTY ADMINISTRATOR 
OF THE COUNTY OF CLINTON, NEW YORK; THE COUNTY OF CLINTON, NEW 
YORK; JOHN J. DUFFY, AS PRESIDENT OF LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; LOCAL # 3735 OF THE 
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES; JOHN J. DUFFY; 
BRIAN F. STONE, PHILLIP SPRAGUE, GIRARD F. CURTIS, JOHN BRYANT, 
JOHN WALLACE, CLARENCE J. JEFFERIES, 

Plaintiffs 

P E R U  CENTRAL SCHOOL DISTRICT AND VIRGIL FORRENCE, AS 
PRESIDENT OF THE BOARD OF EDUCATION, PERU CENTRAL SCHOOL 
DISTRICT, Plaintiff Intervenors 

v. 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, AND rI'S 
MEMBERS: JAMES A. COURTER, CAPTAIN PETER B. BOWMAN, USN (RET.), 
BEVERLY B. BYRON, REBECCA G. COX, GENERAL H.T. JOHNSON, USAF 
CRET.), HARRY C. MCPHERSON, JR., AND ROBERT D. STUART, JR.; LES ASPIN, 
AS UNITED STATES SECRETARY OF DEFENSE; AND SHEILA WIDNALL, AS 
UNITEDSTATESSECRETARYOFTHEAIRFORCE, 

Defendants. 

TO: SEE ATTACHED 

YOU ARE HEREBY SUMMONED and required to fde with the Clerk of this Court and serve upon 

P W T I F F  INTERVENORS' ATTORNEY (name and address) 

DENNIS D. CURTIN, ESQ. 
Attorney for Plaintiff Intervenors 
Peru Central School District and 
Virgil Forrence, as President of the Board of Education, 
Peru Central School District 
Stafford, Trombley, Purcell, 

Lahtinen, Owens & Curtin, P.C. 
One Cumberland Avenue 
P.O. Box 2947 
Plattsburgh, New York 12901 

an answer to the complaint which is herewith served upon you, within 60 days after service of this 
summons upon the f service. If you fail to-do so, judgment by d'e 
will be taken against J','i 

-- L.C - 
..rL 

Clerk Date 3 2% -$ 

BY DWUTY CLE 
; : .: - .- ... 1 ,:._+A+ _ _  . -. + 

* ,  



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORK; 
JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL PLAINTIFF 
DISTRICT OF NEW YORK STATE; RONALD B. INTERVENORS ' 
STAFFORD, AS A MEMBER OF THE NEW YORK COMPLAINT 
STATE SENATE, REPRESENTING THE 45TH CASE NUMBER: 
SENATE DISTRICT OF NEW YORK STATE; 93-CV-1525 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 
THE NEW YORK STATE ASSEMBLY, 
REPRESENTING THE llOTH ASSEMBLY DISTRICT 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 
YORK; THE CITY OF PLATTSBURGH, NEW YORK; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 
TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE 
COUNTY OF CLINTON, NEW YORK; THE COUNTY 
OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
PRESIDENT OF LOCAL # 3735 OF THE 
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES; LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; JOHN 
J. DUFFY; BRIAN F. STONE, PHILLIP 
SPRAGUE, GIRARD F. CURTIS, JOHN BRYANT, 
JOHN WALLACE, CLARENCE J. JEFFERIES, 

Plaintiffs, 

PERU CENTRAL SCHOOL DISTRICT AND VIRGIL 
FORRENCE, AS PRESIDENT OF THE'BOARD OF 
EDUCATION, PERU CENTRAL SCHOOL DISTRICT 

Plaintiff Intervenors, 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS: JAMES A. 
COURTER, CAPTAIN PETER B. BOWMAN, USN 
(RET.), BEVERLY B. BYRON, REBECCA G. 
COX, GENERAL H.T. JOHNSON, USAF (RET.), 
HARRY C. MCPHERSON, 'JR., AND ROBERT D. 
STUART, JR.; LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA 
WIDNALL, AS UNITED STATES SECRETARY OF 
THE AIR FORCE; 

Defendants. 

Plaintiff Intervenor~Jy ;it)e&.;,a,.. &,:: -&,--,**.?:.'. : L -,... :. : . . ,.. . , - .  - . - . -  -.-..,. ~. ~ * >,..*." - - -, - . - 6:; "%.+* +>i.. . .: , . . Pi .. . 
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complaint against the defendants, allege: 

PRELIMINARY STATEMENT 

1.  his lawsuit is brought to prevent the illegal and 

unprecedented attempt by the Defense Base Closure and Realignment 

Commission to replace the United States Department of Defense as 

the principal architect of American defense policy. In essence, 

the Commission, for the very first time, closed a military base 

(Plattsburgh Air Force Base) against the advice of, and without 

the required statutory input from both the United States Air 

Force and the united States Department of Defense, which both 

found that the continued functioning of this Base was central to 

the adequacy of the military preparedness of this nation- The 

recommendation by the Commission to close Plattsburgh Air Force 

Base is an action not only in violation of the limited powers 

granted to the Commission by the Defense Base Closure and 

Realignment Act of 1990, but also one which has the potential of 

undermining the effectiveness of the defense of the United 

States- The Commission's actions challenged in this case, if 

allowed to stand, would establish a dangerous precedent allowing 

the Commission to ignore both the Air Force, the Department of 

Defense and the statutory limitations which are part of the 

process of closing military bases under the statute in issue. 

2. More specifically, this is a civil action for a 

declaratory judgment, pursuant to 28 U.S.C. SS 2201 and 2202, 

declaring and adjudging as void, illegal, and of no force and 

effect, the recommendation of the Defense Base Closure and 

STAFF- TROMBLEY. WRCELL LAHWEN. OWENS 6 CURTIN. I? C. - ATTDRNEVS AND COUNS 



Realignment Commission ("the Commission") to the president of the 

United States, ("the President") dated July 1, 1993, to close 

Plattsburgh Air Force Base, in Plattsburgh, New York, (the only 

active duty U.S. Air Force Base located east of the State of Ohio 

and North of the State of New Jersey), and the approval of the 

aforesaid Commission's recommendation by the President. Such 

judgment is sought upon the ground that the Commission in making 

the aforesaid recommendation, exceeded their authority under the 

Defense Base Closure and Realignment Act of 1990 (Public Law No. 

101-510, Title XXIX, §§ 2901-2910, November 5, 1990) ("the Act"), 

because the Commission recommended that Plattsburgh be closed in 

the absence of any recommendation by the Secretary regarding the 

closure or realignment of the Base, and the Commission rejected 

the decision of Les  spin, as United States Secretary of Defense, 

to keep Plattsburgh Air Force Base open, when there was no 

substantial deviation by the Secretary from his force structure 

plan and final criteria (used in identifying bases for closure or 

realignment) in the rendering of his recommendation; and the 

President's approval of the closure of Plattsburgh Air Force Base 

was made after the submission to him of the Commission's 

recommendation for such closure, which recommendation was not 

made in accordance with the requirements of the Act. This action 

is further brought-to obtain an injunction enjoining Les  spin, 

as United States Secretary of Defense ("the Secretary"), Sheila 

Widnall, as United States Secretary of the Air Force, and their 

agents and employees, from taking any action to close Plattsburgh 

STAFFORD. TROMBLEY. PURCELL LAMWEN. OWENS br CURTIN. F? C. - ATTORNEYS AND COUNSELLDRs AT LAW 
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Air Force Base, predicated upon the approval of the president of 

the Commission's recommendation to close the Base and to further 

enjoin them from taking any action to make McGuire ~ i r  Force Base 

the home base of the East Coast Air ~obility Wing. 

PARTIES 

3. plaintiff Peru Central School ~istrict is a school 

district in the State of New York located within the geographic 

area covered by the United States District Court for the Northern 

District of New York and includes within its boundaries 

substantially all of Plattsburgh Air Force Base and exclusively 

employs school administrators, teachers and support staff on 

Plattsburgh Air Force Base. 

4. Plaintiff Virgil Forrence is a citizen of the State of 

New York and the duly elected and serving president of the Board 

of  ducati ion of Peru Central School District, who resides and has 

offices within the geographical area covered by Peru Central 

School District, which is within the judicial district covered by 

the United States District Court for the Northern District of New 

York, and includes within its boundaries all of Plattsburgh Air 

Force Base. 

5. Defendant the Defense Base Closure and Realignment 

Commission, ("the Commission") is an independent commission 

created under S 2902(a) of the Act, which is charged with primary 

responsibilities thereunder, including insuring an independent, 

equal, lawful and fair process for closing and realigning 

military installations. 



6. Defendant James A. Courter is the duly appointed and 

serving chairman of the Commission, and defendants captain Peter I 
B. Bowman, USN (ret.) Beverly B. Byron, Rebecca G I  Cox, General 

H.T. Johnson, USAF (ret.), Harry C. McPherson, Jr. and Robert D. 

Stuart, Jr. are duly appointed and serving members of the I 
Commission. I 

7. Defendant Les  spin is the duly appointed and serving I 
United States Secretary of Defense, whose responsibilities 

include oversight of the military forces and formulation of the 

defense policy of the United States, and whose principal offices I 
are located at the Pentagon, Washington, DOC.' 

8. Defendant Sheila Widnall is the duly appointed and 

serving United States Secretary of the Air Force, whose 

responsibilities include oversight of Plattsburgh ~ i r  Force Base I 
in Plattsburgh, New York, and whose principal offices are located I 
at the Department of the Air Force, the Pentagon, washington, 

9. Each of the defendants holding the offices indicated 

are sued in their official capacities only. I 
10. The plaintiffs would be immediately, substantially and 

1 At the time this action was originally commenced and on 
January 31, 1994, when the Order was entered authorizing 
plaintiffs Peru Central School ~istrict and Virgil Forrence, as 
President of the Board of Education, Peru Central School District 
to intervene in this action, Les Aspin was duly appointed and 
serving as the united States Secretary of Defense. Subsequently, 
William J. Perry has been appointed and is duly serving as United 
States Secretary of Defense. Since Les Aspin was named as a 
defendant in the original complaint by the original plaintiffs, 
he remains a named defendant herein, 
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irreparably harmed by the closure of Plattsburgh Air Force Base, 

by virtue of representing a school district and its employees and 

its residents which, for the reasons stated herein, will suffer 

immediate, substantial, and irreparable economic hardships from 

such a closure. 

11. Plaintiff Peru Central School District would be 

immediately, substantially and irreparably harmed by the closure 

of Plattsburgh Air Force Base, because it will cause the loss of 

tax revenues thereby causing increased tax rates and the loss of 

services for its citizens. In addition, Peru Central School 

District maintains two schools on the Base which, if the Base 

closed, would lose approximately 1,000 students, thus causing a 

sudden and significant decrease in the District's New York State 

and federal revenues and thereby substantially increasing the tax 

rates of the residents living within the District. The closure 

of the Base would cause the loss of both federal impact aid and 

state aid to the District, thereby.substantially reducing the 

operating budget of the District. To compensate for this loss of 

revenue, the District would be forced to substantially increase 

the school tax rate for residents within the District. 

Furthermore, the closure of the Base would result in the loss of 

approximately 90 school administrators, teachers and support 

staff employees of'the District. As stated herein, the closure 

of the Base would suddenly and substantially cause a significant 

reduction of the student body in the District's schools, thereby 

decreasing the federal impact aid available to the District, a 

STAFFORQ TRO LAHTINEN. OWENS & CURT AND COUNSELLORS AT LAW 
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portion of which is used to pay the salaries of school 

administrators, teachers and support staff of the District, 

including those administrators, teachers and support staff 

employees who work and teach in the District's schools located on 

Plattsburgh Air Force Base. The closure of the Base would also 

cause the sudden vacancy of the District's schools on the Base 

thereby severely overcrowding the remaining ~istrict schools, 

which are currently enrolled to their maximum capacity, This 

severe burden on the remaining District schools would negatively 

impact the District's ability to provide and maintain an 

educationally conducive environment for its students. 

JURISDICTION 

12. The claims of plaintiffs are founded upon, and 

jurisdiction of this action is maintained under 28 U.S.C. SS 1331 

(existence of a federal question), 1337, 1346(a)(2), 1361, the 

Defense Base Closure and Realignment Act of 1990 (Public Law No. 

101-510, Title XXIX, SS 2901-2910,.November 5, 1990), the 

Administrative Procedure Act (5 U.S.C. 701 et. seq.), and common 

law principles of judicial review and the separation of powers. 

A declaratory judgment and further relief nullifying the 

aforesaid recommendations of the Commission and the President, 

and obtaining injunctive relief are appropriate under 28 U.S.C. 

S S  2201 and 2202. - 

VENUE 

13. Venue of this action in the Northern District of New 

York is proper under 28 U.S.C. SS 1391(b) and (e), and 
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1402(a) (1). 

DEFENSE BASE CLOSURE AND REALIGNMENT ACT OF 1990 

14. The Act's purpose is "to provide a fair process that 

will result in the timely closure and realignment of military 

installations inside the United States." S 2901(b). 

15. The Act creates an independent commission, denominated 

the "Defense Base Closure and Realignment Commission", which is 

appointed by the President of the United States with the advice 

and consent of the United States Senate. S 2902(a). 

16. The Secretary is obligated to provide the United States 

Congress and the Commission with a six year "force structure 

plan" for the United States Armed Forces that assesses national 

security threats and the force structure needed to meet them. 

§ 2903(a)(l)-(2). 

17. The Act also requires the Secretary to formulate 

criteria for use in identifying bases for closure or realignment. 

These criteria are required to be published in the Federal 

Register for public notice and comment, and are further required 

to be submitted to the United States Congress for evaluation and 

approval. 5 2903(b). 

18. In order to initiate the base closure and realignment 

procedure, the Secretary must recommend base closures and 

realignments by April 15 of the year in issue, and such 

recommendations must be predicated upon the aforesaid force 

structure plan and final criteria. S 2903(c)(l). 

19. The Commission must then review these recommendations, 
. i 
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and prepare a report for the president containing its review and 

analysis of the Secretary's proposals and the Commission's 

recommendations for base closures and realignments. 

§ 2903(d) (2). 

20. The Act requires the Commission to hold public hearings 

on the Secretary's recommendations. S 2903(d)(1). 

21. Sections 2903(d)(2)(B) of the Act provides that "the 

Commission may make changes in any of the recommendations made by 

the Secretary if the Commission determines that the Secretary 

deviated substantially from the force structure plan and final 

criteria referred to in subsection (c)(l) in making 

recommendations." 

22. Sections 2903(d)(2)(C) & (D) of the Act provide that 

the Commission may add a military installation to the list of 

military installations recommended by the Secretary for closure 

or realignment "only if," among other requirements, the 

Commission makes the determinations required by § 2903(d)(2)(B) 

that the Secretary deviated substantially from the force 

structure plan and final criteria, and "publishes notice of the 

proposed change in the Federal Register not less than 30 days 

before transmitting its recommendations to the President, , . ." 
23. The Commission's report to the president must explain 

and justify any departure from the Secretary's list of 

recommendations, S 2903(d)(3). 

24. After the Commission has made its recommendations, the 

A c t  requires that by July 1 of the year in issue they be 
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presented to the President for his review. S 2903(d)(2)(A). 

25. The President may approve the Commission's 

recommendations, or disapprove them, in whole or in part, and 

must transmit his determination to the Commission and the United 

States Congress. B 2903(e)(2)-(3). 

26. If the President approves the recommendations of the 

Commission, the United States Congress has 45 days from the date  

of this approval to pass a joint resolution disapproving of the 

Commission's recommendations in their entirety. S S  2904(b), 

2908. 

27. If such a Congressional disapproval resolution is 

enacted, the Secretary may not close the bases approved for 

closure by the President. S 2904(b). 

28. If the President disapproves the Commission's 

recommendations, in whole or in part, he returns them to the 

Commission. The Commission then reconsiders its recommendations 

in view of the President's actions, and resubmits a revised list 

for the President's consideration by August 15. S 2903(e)(3). 

29. If the President does not send to the U.S. Congress an 

approved list of recommendations (in the form in which it is 

returned by the Commission) by September 1st of the year in which 

the Commission has transmitted such recommendations to the 

President, the base closure process for that year is terminated. 

5 2903(e)(5). 

* .-> -" * m i -  1 
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BACKGROUND 

30. On February 15, 1991, the Secretary, pursuant to the 

Act, published in the Federal Register, for public notice and 

comment, the criteria used by him in identifying bases for 

closure or realignment. § 2903(b). 

31. On or about February 15, 1991, these criteria were 

presented to the United States Congress which evaluated and 

approved them on or about March 15, 1991, as required by the Act. 

§ 2903(b). 

32. In December, 1992, the Secretary announced that the 

final criteria to be used in 1993 would be identical to those 

used in 1991. 

33. On March 12, 1993, the Secretary provided the United 

States Congress and the Commission with a six year force 

structure plan assessing national security threats and the force 

structure needed to meet them for the years 1994 through 1999. 

§ 2903(a)(l)-(2). 

34. On March 15, 1993, the Secretary, pursuant to the Act, 

recommended base closures and realignments to the Commission 

based upon the aforesaid force structure plan and final criteria 

used in identifying bases for closure or realignment. 

§ 2903(c)(1). 

35. In his recommendations, the Secretary did not recommend 

Plattsburgh Air Force Base for either realignment or closure, 

having previously determined that Plattsburgh Air Force Base 

would, for the proper defense of the nation, remain open as the 
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1 east coast home base of one of two newly-conceived composite 

1 units called Air Mobility Wings. In fact, the Secretary, in its 

March 15, 1993, recommendations stated the following as ics I 
justification for the realignment of McGuire Air Force Base: 

The Air Force plans to establish a large 
mobility base in the Northeast to support the 
new Major Regional Contingency (MRC) 
strategy. McGuire was evaluated specifically 
as the location for this wing, along with 
other bases that met the geographical 
criteria and were available for this mission: 
Griffis AFB, New York and Plattsburgh AFB, 
New York. Plattsburgh AFB ranked best in 
capability to support the air mobility wing 
due to its geographical location, attributes, 
and base loading capacity. Principal 
mobility attributes include aircraft parking 
space (for 70-80 tanker/airlift aircraft), 
fuel hydrants and fuel supply/storage 
capacity, along with present and future 
encroachment and airspace considerations. 

When Plattsburgh AFB was compared directly 
with McGuire AFB, Plattsburgh AFB rated 
better in all of the mobility attributes. An 
air mobility wing at Plattsburgh AFB will 
eliminate many of the problems associated 
with operating at McGuire AFB, in the midst 
of the New York/New Jersey air traffic 
congestion. Basing the additional aircraft 
of an air mobility wing at McGuire AFB will 
add to that congestion. Plattsburgh AFB, on 
the other hand, has ample airspace for 
present and future training by an air 
mobility wing. Also, the FAA has long 
expressed a desire for civil use of McGuire 
AFB, which will ease the congestion at other 
airfields and terminal facilities in the New 
York and Philadelphia metropolitan areas. 
For these reasons, McGuire AFB was 
recommended for realignment and conversion to 
an Air Force Reserve Base. 

3 6 .  The Secretary's decision to retain Plattsburgh Air I 
Force Base as the home of the East Coast Air Mobility Wing was I 
determined to be consistent with the force structure p an and - -&  a $.. :f= "- 
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I final criteria based upon an analysis of 160 separate factors 

which were formulated by the United States Air Force. 

37.   his discussion of Plattsburgh Air Force Base by the 

Secretary as part of the recommendation regarding McGuire Air 

Force Base was necessary since the location of the East Coast Air 

Mobility Wing at Plattsburgh Air force Base played a key role in 

determining the Secretary's recommendations regarding realigm~enk 

of McGuire Air Force Base. 

38. Since the discussion of Plattsburgh Air Force Base by 

the Secretary was not in the form of a separate recommendation 

for either closure or realignment, but only in the context of the 

recommendation regarding disposition of McGuire Air Force Base, 

such discussion was confined solely and exclusively to the only 

relevant factor therein--the air mobility wing. In other words, 

there was no discussion by the Secretary of other needed military 

uses of Plattsburgh, if it were not to serve as home of the East 

Coast Air Mobility Wing. 

39. Notwithstanding the Secretary's designation of 

Plattsburgh Air Force Base as the location of the East Coast 

Mobility Wing, on June 1, 1993, the Commission published a notice 

in the Federal Register purporting to add Plattsburgh Air Force 

Base, among other military installations, to the list the 

Commission would "consider as proposed additions to the Secretary 

of Defense's March, 1993 list of military installations 

recommended for closure or realignment." The Commission made no 

findings of substantial deviation before adding Plattsburgh to 
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the list of military installations, nor did the Commission 

explain its additions in any manner whatsoever. 

4 0 ,  The Comnission held hearings to consider and discuss 

the Secretary's recommendations as well as the additional 

military installations purportedly added by the Commission. In 

addition, the Commission requested its staff to analyze the 

recommendations of the Secretary, as well as various "scenarios" 

not recommended by the Secretary of Defense. Several of these 

"scenarios" focussed on the question of which base should, in the 

opinion of the Commission, be the base of the East Coast Air 

Mobility Wing, notwithstanding that the Secretary had made this 

determination and had made no recommendation to the Commission 

regarding Plattsburgh Air Force Base. 

41. On June 2 4 ,  1993, after consideration by the Commission 

of various comparisons of McGuire, Griffis and Plattsburgh Air 

Force Bases for compatibility for the Air Mobility Wing mission, 

Commissioner Johnson made a motion.relating to the Secretary's 

recommendation to realign McGuire Air Force Base. Commissioner 

Johnson prefaced his statement by brief remarks explaining why he 

believed that "McGuire is the proper base for an East Coast 

Mobility base." His remarks focussed primarily on the location 

of ~cGuire and did not mention any basis for a conclusion that 

the Secretary in choosing Plattsburgh as the Mobility Wing 

location had substantially deviated from the force structure plan 

and the final criteria. 



42. In response to Commissioner Johnson's remarks regarding 

' his opinion of the proper base for the Air Mobility Wing mission, 

Commissioner Byron noted that the Act requires substantial 

deviation before the Commission can change a recommendation of 

the Secretary. She noted that even under the Commission's own 

staff analysis of the three bases, McGuire did not come in at the 

top of the list for the Air Mobility Wing mission. She stated 

that the case for substantial deviation had not been made on the 

record before the Commission. 

43. Notwithstanding Commissioner Byron's comments, 

Commissioner Johnson made a motion to the effect that the 

Secretary's recommendation to realign McGuire substantially 

deviated from the final criteria 1, 2, 3, and 4, that McGuire be 

retained as an active installation, and that McGuire be 

established as the East Coast Air Mobility Wing Base. The motion 

did not state that the Commission found that the Secretary's 

recommendation substantially deviated from the force structure 

plan, nor could any such finding have been based upon the 

evidence presented to the Commission. The motion was passed by 

the Commission by a vote of 6-1. 

44. The record of the public hearings held by the 

Commission in Washington D.C. during June, 1993, indicates that 

no significant information was presented to the Commission which 

supported the closing of Plattsburgh Air Force Base, much less a 

demonstration that the Secretary's decision to keep it open 

deviated substantially from the force structure plan and final I 
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criteria. Rather, the record contains explicit acknowledgments 

by the Commission and its staff that Plattsburgh was well suited 

to the Air Mobility Wing Mission. Commissioner Johnson, when he 

made his motion to make McGuire the Air Mobility Wing Base, 

stated that "Plattsburgh has the best facilities," "Plattsburgh 

has, by far, the largest" ramp, both Plattsburgh and Griffis 

"have relatively less [air] congestion." 

45. The primary basis offered by Commissioner Johnson for 

his motion designating McGuire as the East Coast Mobility Wing 

Base was its location near "customers." This was reiterated and 

confirmed by remarks made by Commissioners Johnson and Courter 

after the vote. However, the Air Force plainly considered the 

location of the three bases, Griffis, McGuire and Plattsburgh in 

making its determination. The location of McGuire was considered 

not appropriate for the Air Mobility Wing mission because of air 

congestion. While the Commission acknowledged the air congestion 

near McGuire, and that there was no such congestion near 

Plattsburgh, the Commission determined that the Mobility Wing 

mission could still be accommodated at McGuire. The Commission, 

however, failed to demonstrate how the Secretary deviated 

substantially from the final criteria in determining that 

Plattsburgh should be the East Coast Mobility Base. 

46. Following' this vote, and following further discussion 

regarding other Air Force Bases, none of which focussed on any 

substantial deviation of the Secretary with respect to 

Plattsburgh Air Force Base, Commissioner McPherson made the 

STAFFORD. TROMBLEV. PVRCEU. LAHTINEN. OWENS & . - ATTORNEYS AN0 C- AT LAW 
* * 

MpE-. ---.b a: .- r, . . ~ i ~ ~ $ ~  



following motion with respect to Plattsburgh Air Force Base: 

I move that the Commission find that the 
Secretary of Defense deviated substantially 
from Criteria 2 and 4 and, therefore, that 
the Commission adopt the following 
recommendation: 
Close Plattsburgh Air Force Bas,e and 

transfer the KC-135s to McGuire Air Force 
Base. The commission finds that this 
recommendation is consistent with the force 
structure plan and final criteria. 

The motion did not state that the Secretary's recommendation 

regarding Plattsburgh Air Force deviated substantially from the 

force structure plan, nor could any such finding have been made 

based upon the evidence presented by the Commission. Indeed, the 

Secretary had made no recommendation regarding closure or 

realignment of Plattsburgh Air Force Base. The motion was passed 

by a vote of 6-1. 

47. On July 1, 1993, the Commission delivered a written 

report to the President containing its assessment of the 

Secretary's proposals and its own recommendations for base 

closures, which included the recommendation that Plattsburgh Air 

Force Base be closed. S 2903(d)(2). The report contained 

purported justifications and findings not offered by the 

Commission or its members at the time of the vote on the motions 

discussed above, and not based on the record before the 

Commission. 

48. The Commission's report recommending to the President 

that the Base be closed constitutes the very first time under 

this Act that the Commission recommended the closure of a major 
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! 49. On July 2, 1993, the President approved the 

recommendations of the Commission, and transmitted his approval 

to the Commission and the U.S. Congress. § 2903 (e)(2)-(3) 

50. As a result of the failure of the U.S. Congress to 

disapprove of the Commission's recommendations, the Secretary 

purports to be authorized to proceed with the closing and 

realignment of the military bases designated by the ~ornmission's 

recommendations, including the closing of Plattsburgh ~ i r  Force 

Base. 

FIRST CLAIM FOR RELIEF 

51. Plaintiffs repeat and reallege each and every one of 

the allegations set forth in paragraphs 1-50, inclusive, with the 

same force and effect as if fully set forth at length herein. 

52. There is now existing between the parties hereto an 

actual controversy in respect to which plaintiffs are entitled to 

have a declaration of their rights, and further relief because of 

the facts, conditions, and circumstances as set forth in this 

complaint. 

53. If the Secretary makes no recommendation under the Act 

to close or realign a particular military base, the r om mission 

has no authority to change the status of that base because of the 

absence of any standard against which the r om mission can measure 

its authority to make such a change, since the Act only allows 

the Commission to change recommendations of the Secretary which 

deviate substantially from the force structure plan and final 

criteria. 
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54. The Act states that the findings and conclusions of the 

Commission's report to the President must be "based on a review 

and analysis of the recommendations made by the Secretary." 

§ 2903 (d)(2)(A). In addition, the Act requires the Commission to 

explain and justify any of its recommendations which differ from 

those of the Secretary. § 2903(d)(3). 

55. The only military bases which are subject to closure or 

realignment by the ~ornmission under the Act are those military 

bases which the Secretary specifically chooses to make the 

subject of his recommendations to the Commission. 

56. On page 1-76 of its report to the president, the 

Commission expressly acknowledged that the Secretary had issued 

no recommendation regarding Plattsburgh Air Force Base, through 

its recitation of the word "None" under the heading of DEPARTMENT 

OF DEFENSE RECOMMENDATION for Plattsburgh Air Force Base. 

57. The Secretary did not have the opportunity to present 

to the Commission a position concerning other needed military 

uses of Plattsburgh Air Force Base, if it were not to be the home 

of the East Coast Air Mobility Wing, because such a discussion 

was not necessary or required by the Act since Plattsburgh Air 

Force Base was not recommended to be closed or realigned by the 

Secretary. 

58. The Commission's decision to close Plattsburgh Air 

Force Base without any input from the Secretary concerning other 

needed military uses of the Base if it were not to be used as 

home of the East Coast Air Mobility Wing constitutes a usurpation 
-ql-" " . "  
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by the Commission of the Secretary's authority to establish the 

defense policy of the united States. 

59. The Commission had no authority to close Plattsburgh i I 
Air Force Base, since there was no recommendation by the I I 
Secretary (to close or realign Plattsburgh) against which it I I 
could determine (as required by the Act) the presence of a I I 
substantial deviation by the Secretary from the force structure 

plan and final criteria. i 
60. As a result, the Commission's recommendation to close I I 

Plattsburgh Air Force Base was in excess of its authority under 

the Act, since it was not based upon a recommendation from the 

Secretary which deviated substantially from the force structure 

plan and final criteria. 

61. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

62. Plaintiffs have no prompt, adequate and effective 

remedy at law, and this action is the only available means to I I 
them to secure the protection of their rights. I 1  

63. As a result of the foregoing, both the Commission and I I 
the president exceeded their power and authority under the Act, I 1  
and plaintiffs are thereby entitled to a declaratory judgment, I 1  
pursuant to 28 USC §§ 2 2 0 1  and 2202, declaring and adjudging that 

,. 
f . . ", 

i 
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the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila ~idnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SECOND CLAIM FOR R E L I E F  

64. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-63 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. 

65. Before placing Plattsburgh Air Force Base on its list 

of military bases recommended for closure, the Commission must 

first demonstrate that the Secretary deviated substantially from 

the force structure plan and final criteria in retaining 

Plattsburgh Air Force Base as the proposed home of the East Coast 

Mobility Wing. S 2903(d)(C). 

66. On June 1, 1993, the Commission improperly placed 

Plattsburgh Air Force Base on its closure list without first 

having demonstrated that it met the aforesaid substantial 

deviation standard as required by the Act. 

67. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh ~ i r  Force Base, because prior to making this . . 

:@ 21 
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decision, the Commission had failed to demonstrate such 

substantial deviation, which was not in compliance with the 

dictates of the Act. 

68. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC S§ 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

THIRD CLAIM FOR RELIEF 

69. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-68 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. Each allegation of this claim assumes, without 

conceding, that the Secretary issued to the Commission a 

"recommendation" regarding Plattsburgh Air Force Base that was 

reviewable by the Commission. 

70. The Commission is authorized to change such 

recommendations of the Secretary only if they "deviate [ ] 

substantially" from the force structure plan and the final 
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criteria, and the commission both explains and justifies in its 

report to the President the changing of such a recommendation. 

§§ 2903(d)(2)(B), 2903(d)(3). 

71. Neither the Commission's motion of June 24, 1993, nor 

the Commission's report to the President of July 1, 1993, 

recited, explained or demonstrated how the Secretary's 

recommendation with respect to Plattsburgh Air Force Base 

deviated substantially from the force structure plan, as 

explicitly required by the Act. 

72. The Commission's report to the President did not, as 

required by the Act, "explain and justify" its departure from the 

Secretary's recommendation to keep Plattsburgh Air Force Base 

open. S 2903(d)(3). 

73. The President improperly and invalidly made his 

I (  decision to approve the Commission's recommendation to close 

I (  Plattsburgh Air Force Base, because prior to making this 

I I decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

74. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC -SS 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 
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no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

FOURTH CLAIM FOR R E L I E F  

75. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-74 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. 

76. In making its recommendation to close Plattsburgh Air 

Force Base, the Commission not only failed to comply with, but 

totally ignored the substantial deviation standard of the Act 

which it was required to satisfy in order to justify overriding 

the determination by the Secretary to retain Plattsburgh Air 

Force Base as the home of the East Coast Mobility Wing. 

77. The Secretary's decision to retain Plattsburgh Air 

Force Base as the home of the East Coast Air Mobility Wing was 

de t e rmined  t o  b e  c o n s i s t e n t  w i t h  t h e  f o r c e  s t r u c t u r e  plan and  

final criteria based upon an analysis of 160 separate factors 

which were formulated by the United States Air Force. 

78. The Commission made no finding either at the time of 

its motion on June 24, 1993 or in its written report, that the 

designation of Plattsburgh as the East Coast Air ~obility Wing 

Base deviated substantially from the force structure plan. This 

failure alone justifies the relief sought by plaintiffs since 
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79. The Commission did state that the Secretary's findings 

regarding Plattsburgh Air Force Base substantially deviated from 

the final criteria, in spite of the fact that the Commission 

agreed with the findings of the Secretary on virtually all 

criteria identified by the Air Force as relevant to the location 

of the Air Mobility wing as the Mobility Wing concept was 

developed by the Air Force. 

80. The criterion regarding the closeness of Plattsburgh 

Air Force Base to customers and to on load points is not central 

to the concept of the Air Mobility wing developed by the Air 

Force, being central only to a traditional airlift function. 

I 

I 

81. As a result, by employing the criterion regarding the 

closeness to customers, the Commission ignored the Secretary's 

decision to establish an Air Mobility Wing in place of the 

traditional airlift function for Plattsburgh Air Force Base, and 

completely distorted the concept as developed by the Air Force 

and the Secretary. 

82. As a result of ignoring the Secretary's decision to 

establish an Air Mobility Wing in place of a traditional airlift 

function, and/or determining that location based on traditional 

airlift considerations should be the predominant factor, and 

such a finding is an absolute prerequisite to the action taken by 

the Commission. 

recommending the closure of Plattsburgh Air Force Base predicated 

upon factors associated with the airlift function, the 

Commission, in excess of its authority, substituted its own views 
;.! 

25  - -:- ;hb . if, . .,.. " .E"v 

STAFFORD. TROMBLEY. PURCELL. LAHTWW. OWiSS 6 CURTIU. 5? C - r*TPDICLIWD AT LRQ 
;-&- - . -.. - cwrwtuNo nv- a c r l ~ r r ~ ~ r ( ~ * h ~ + $ + -  3-+ e: ---- 6" -. . . * t e  > %  

ldi 



1 for that of the Secretary of Defense and established defense 

policy for the United States, when its only proper function under I 
the Act was to determine if the Secretary's defense policy 

recommendations were consistent with the force structure plan and 

final criteria. 

8 3 .  The Commission improperly applied cost-related data to 

the methods of cost analysis which it utilized in determining 

which base should serve as home of the East Coast ~ i r  Mobility 

Wing, and otherwise improperly utilized such methods of cost I 
analysis, resulting in the erroneous finding that Plattsburgh ~ i r  

Force Base would be more costly than Mc~uire ~ i r  Force Base as 

the designated home of the air mobility wing. 

8 4 .  The Commission's written report purported to provide 

justification and "findings" for the Commission's actions that 

were not set forth by the Commission at the time it voted on the I 
motions to make McGuire the Air Mobility Base and to close I 
Plattsburgh. These subsequent findings, either singly or I 
together, do not support a finding of substantial deviation from 

the force structure plan or the final criteria. They amount only 

to a mere recitation of factors of relatively minor significance, 

if any, to the Air ~obility Wing concept as designed and 

described by the Air Force. Further, the recitation simply I 
ignores the major relevant factors as'to which the Secretary and I 
the Commission staff agreed supporting the conclusion that 

Plattsburgh was the best base for the Mobility Mission. 

85. As a result of the foregoing, it is clear that the I 
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Commission not only failed to comply with, but totally ignored 

the substantial deviation standard set forth in the Act as an 

express limitation on its actions, substituted its judgment for 

that of Secretary on matters of defense policy, and thereby 

exceeded its authority under the Act by virtue of recommending 

the closure of Plattsburgh Air Force Base. 

86. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

87. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 
- 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC S §  2201 and 2202, declaring and adjudging that 

the Commission's recommendation to.the president, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila ~idnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal,' null and void, and of no 

force and effect. 

FIFTH CLAIM FOR RELIEF 

88. Plaintiffs repeat and reallege each and every 

27 $ ;;4 
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allegation contained in paragraphs 1-87 inclusive of this 

complaint with the same force and effect as if fully set forth at I 
length herein. I 

89. The Act requires that the Commission publish in the 

Federal Register any changes it proposes to make to the 

recommendations of the Secretary not less than 30 days before I 
transmitting its recommendations to the President. I 

90. The Commission published in the Federal Register its 

notice that it intended to consider recommending the closure or 1 
realignment of Plattsburgh Air Force Base on June 1, 1993. The 

Commission transmitted its report to the President on July 1, 

1993. 

91. Plaintiffs maintain that the Commission had no 

authority to add Plattsburgh Air Force Base to the list of I 
military installations because the Secretary submitted no I 
recommendation with respect to. Plattsburgh to the  omm mission, and I 
because the Commission made no finding of substantial deviation I 
f rom t h e  f o r c e  s t r u c t u r e  plan and final cri ter ia  b e f o r e  adding 

Plattsburgh. But if the Act is construed to allow the Commission 

to add Plattsburgh Air Force Base to the list, then as a result I 
of the foregoing, the Commission violated the Act by its untimely 

publication in the Federal ~egister only 29 days before the 

transmission of its report to the president, resulting in the 

invalidity of its recommendation to close Plattsburgh ~ i r  Force 

Base, and the president's subsequent approval of that I 
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recommendation. 

92. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC §§ 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SIXTH CLAIM FOR RELIEF 

93. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-92 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. 

94. In order to assure a fair procedure for base closing, 

the Act requires that the President be presented with balanced 

and informed advice before either approving or disapproving the 

Commission's recommendations regarding the closure or realignment 

of military bases. 'Such balanced and informed advice is to 

include Commission recommendations which are in accord with the 

Act's dictates that the Commission may change a recommendation of 

the Secretary regarding base closures only if: that 
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recommendation substantially deviates from the force structure 

plan and final criteria; the Commission both explains and 

justifies in its report to the President the changing of such a 

recommendation; and the Commission's recommended closure is 

published in a timely fashion in the Federal Register. 

95. The presentation to the President of a Commission 

recommendation advocating the closure of Plattsburgh Air Force 

Base which was not in compliance with the aforesaid statutory 

directives undermines the aforesaid purpose and intent of the Act 

to assure that both the President and Congress have access to 

balanced and informed advice before rendering any decision under 

the Act to close or realign military bases. 

96. The President did not have statutory authority to 

render a decision either approving or disapproving the 

Commission's recommendation regarding the closure of Plattsburgh 

Air Force Base, because the Commission's recommendation, which 

the President received before.making such a decision, was not in 

compliance with the aforesaid dictates of the Act. 

97. The action of the President in approving the closure of 

Plattsburgh Air Force Base, after receipt of the improperly 

prepared Commission recommendation, constitutes an action in 

violation of delegated executive authority to the President under 

the Act, resulting'not only in the invalidity of the Commission's 

recommendation, but also the President's subsequent approval of 

it. 

98. As a result of the foregoing, both the Commission and 
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the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC 5s 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SEVENTH CLAIM FOR RELIEF 

99. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-98, inclusive, of this 

complaint, with the same force and effect as if fully set forth 

at length herein. 

100. The requirement of the Act that the Commission may not 

change the recommendations of the Secretary concerning base 

closure unless they deviate substantially from the force 

structure plan and final criteria, constitutes an explicit 

substantive and procedural limitation upon the Commission's 

authority to change the Secretary's recommendations whether a 

particular military base should be closed or realigned, and such 

limitation is intended for the benefit of the plaintiffs herein. 

101. The action of the Commission in deciding to close 

Plattsburgh Air Force Base, despite the absence of a 
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recommendation of the Secretary, (or at most a contrary 

recommendation of the Secretary) constitutes an action which 

ignored this statutory requirement, and was, therefore, in excess 

of the Commission's authority under the Act. 

102. Compliance by the Commission with this statutory 

requirement would necessarily have caused the Commission and the 

President to have followed the recommendation of the Secretary to 

keep Plattsburgh Air Force Base open. 

103. Pursuant to the Act, the President has the discretion 

to accept or reject in its entirety the recommendations of the 

Commission regarding base closure or realignment. 

104. In order to assure a fair procedure for base closing, 

the Act requires that the President be presented with balanced 

and informed advice before approving or disapproving the 

Commission's recommendations. Such balanced and informed advice 

is to include Commission recommendations which are in accord with 

the Act's dictates that the Commission may only change a 

recommendation of the Secretary regarding whether a base is to be 

closed or realigned which substantially deviates from the force 

structure plan and final criteria. 

105. The presentation to the President of recommendations of 

the Commission not in compliance with this statutory directive 

undermines the purpose and intent of the Act to assure that both 

the President and Congress have access to balanced and informed 

advice before rendering any decision under the Act to close or 

realign military bases. 

STAFFORD. TROMBLEY. PURCEU. LAHTINEN. OWENS fi CURTIN. F! C. - ATTORNEYS AND CWNSELLDRS AT LAW 

ONE CUMBERLAND AVENUE. I? a BOX 2947. PLATTSBURGU. NEW VORK 123010269 



106. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

107. The Act entitles plaintiffs to a fair process in the 

determination of which bases should be closed or realigned. 

108. The Act entitles plaintiffs to have Plattsburgh Air 

Force Base remain open and in operation, unless and until it is 

determined in accordance with the Act that the closure is 

warranted. 

109. Each of the plaintiffs, for the reasons stated 

hereinabove, have a property interest in the continued operation 

of Plattsburgh Air Force Base. 

110. The failure to comply with the procedures and 

substantive limitations set forth in the Act, as described 

hereinabove, illegally interferes with rights granted to the 

plaintiffs under the Act, and constitutes a deprivation of 

plaintiffs' property interests without due process of law, in 

violation of the Due Process Clause of the Fifth Amendment to the 

U.S. Constitution. 

111. As a result of the foregoing, the Commission and the 

President exceeded their power and authority under the Act, and 

plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC S S  2201 and 2202, declaring and adjudging that 
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the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh ~ i r  Force Base, and the president's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force or effect, 

EIGHTH CLAIM FOR RELIEF 

112. plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-111 inclusive, of the within 

complaint, with the same force and effect as if fully set forth 

herein. 

113. Actions by the President of the United States under 

legislatively delegated authority must be consistent with the 

terms of the legislation which authorized it. 

114. The action of the President in approving the closure of 

Plattsburgh Air Force Base after receipt of Commission 

recommendations which were not in compliance with the explicit 

requirements of the Act constituted an unauthorized usurpation of 

power by the President, without statutory or constitutional 

authority, 

115,  heref fore; this action by the President violated the 

doctrine of separation of powers provided in the United States 

constitution, and also invalidated the Commission's 

recommendation to the President to close Plattsburgh Air Force 
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Base. 

116. As a result of the foregoing, the Commission and the 

President exceeded their power and authority under the Act, and 

plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC §§ 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force or effect. 

NINTH CLAIM FOR RELIEF 

117. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-116 inclusive, of the within 

complaint, with the same force and.effect as if fully set forth 

herein. 

118. The recommendation and vote of the Commission to close 

Plattsburgh Air Force Base is subject to review under 5 U.S.C. 

S 706(2), and is unlawful and must be set aside because, among 

other things, it constitutes an action that is arbitrary, 

capricious, an abuse of discretion, otherwise not in accordance 

with the law, contrary to constitutional right, power, privilege 

and immunity, in excess of statutory jurisdiction, authority, and 

limitations, short of statutory right, and without observance of 
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procedure required by law. 

119. The President improperly and invalidly made his I 
decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid I 
recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

120. No further right of review or appeal, or any other I 
remedy is available to plaintiffs before the Commission or any 

other tribunal or court, or under the terms of the Act or any I 
other statute, and substantial, irreparable and immediate harm 

and injury will be sustained by the plaintiffs in the absence of 

the granting of the relief requested herein. 

121. As a result of the foregoing, the Commission and the I 
President exceeded their power and authority under the Act and 5 

U.S.C. § 706(2), and plaintiffs are thereby entitled to a 

declaratory judgment, pursuant. to 28 USC S§ 2201 and 2202, and 5 I 
U.S.C. SS 701 et seq. declaring and adjudging that the 

Commission's recommendation to the President, dated July 1, 1993, 

to close Plattsburgh ~ i r  Force Base, and the President's decision 

approving such closure is illegal, null and void, and of no force I 
and effect, and that any action taken by defendant Les  spin, as I 
Secretary of Defense, Sheila Widnall, as Secretary of the Air I 
Force, and their employees and agents, to close Plattsburgh Air I 
Force Base is illegal, null and void, and of no force or effect. 
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TENTH CLAIM FOR R E L I E F  

122. plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1 - 1 2 1  inclusive, of the within 

complaint, with the same force and effect as if fully set forth 

herein. 

123, The aforementioned lack of compliance with the 

requirements of the Act adversely effect and aggrieve the 

plaintiffs by denying to them a fair procedure for the closure of 

Plattsburgh Air Force Base, as guaranteed by the Act, and further 

denying to them due process of law, as guaranteed by the Due 

Process Clause of the Fifth Amendment of the United States 

Constitution. 

124.  As a result of the foregoing, including but not limited 

to the factors of economic and other harm to plaintiffs, as 

previously set forth herein, there will be immediate, 

substantial, and irreparable harm and injury to plaintiffs 

resulting from the closure of Plattsburgh Air Force Base without 

full compliance with the Act. 

125. As a result of the foregoing, plaintiffs are entitled 

to an injunction enjoining the defendant, Les Aspin, as Secretary 

of Defense, Sheila Widnall, as Secretary of the Air Force, and 

their agents and employees, from taking any action to close the 

Plattsburgh ~ i r  ~orce Base based upon any approval by the 

President to close the Base, in response to the recommendation of 

the Commission, dated July 1, 1993, to close the Base, and 

further enjoining them from taking any action to make ~cGuire Air 
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Force Base the home base of the East Coast Air ~obility Wing. 

126. plaintiffs have no prompt, adequate and effective 

remedy at law, and this action, including the granting of the I 
injunction requested herein, is the only available means to them I 
to avoid the aforesaid immediate, substantial, and irreparable I 
harm and injury, and to secure the protection of their rights. 

WHEREFORE, plaintiffs demand judgment on their first, 

second, third, fourth, fifth, sixth, seventh, eighth, and ninth I 
claims for relief declaring and adjudging, pursuant to 28 U.S.C. 

2201 and 2202, (and with respect only to their ninth claim, also 

pursuant to 5 U.S.C. 701 &. seq.) that the Defense Base Closure 
Commission's recommendation to the President, dated July 1, 1993, 

to close Plattsburgh Air Force Base, and the President's approval I 
of this recommendation is illegal, null and void, and of no force 

and effect, and that any action taken by the defendants, Les 

Aspin, as United States Secretary of Defense, Sheila Widnall, as I 
United States Secretary of the Air. Force, and their employees and I 
agents, to close Plattsburgh Air Force Base is illegal, null and 

void, and of no force and effect; and plaintiffs demand judgment 

on their tenth claim for relief for an injunction enjoining the 

defendants Les Aspin, as United States Secretary of Defense, I 
Sheila Widnall, as united States Secretary of the Air Force, and I 
their agents and employees, from taking any action to close the I 
Plattsburgh Air Force Base predicated upon any approval by the I 
President to close the Base, in response to the recommendation of I 
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further enjoining the defendants Les Aspin, as United States 

Secretary of Defense, Sheila Widnall, as United States Secretary 

of the Air Force, and their agents and employees, from taking any 

action to make McGuire Air Force Base the home base of the East 

Coast Air Mobility Wing, and for such other, further and 

different relief as to the Court seems just and proper. 

Dated: February 28, 1994 
Plattsburgh, New York 

Respectfully submj(t+d, 

fbr-fiaintif f ~ntervenors 
School District and 

Virgil Forrence, as President of 
the Board of Education, Peru 
Central School District 
One Cumberland Avenue 
P.O. Box 2947 
Plattsburgh, New York 12901 
(518) 561-4400 
Federal Bar No. 101438 
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DRAFT 

M E M O R A N D U M  

TO: Toby INFO: Mary Ann, Ben 

FROM : Frank 

DATE : March 14, 1994 

SUBJECT: Printing of DiCamillo/Cantwell Data (DOC) Files 

I printed the WP DOC files that were on tape an forward to 
Executive Secretariat for appropriate action. Rick DiCamillo was 
one of the Large Aircraft Base Category analysts (specifically AMC) 
and was responsible for the Mobility Base concept, specifically 
analyzing McGuire, Plattsburgh and March AFBs. Frank Cantwell was 
the other primary Large Aircraft Base Category analyst 
(specifically AAC) and was responsible for the bomber/tanker 
concepts (the tanker side along with Rick) and specifically 
analyzed Griffiss, Fairchild and K.I.Sawyer AFBs. 

Note that DiCamillo used a Subject oriented file system and 
Cantwell used a ItFXC.#" system. In either case one cannot tell 
which files are final, draft, internal use or for that matter which 
files were actually used in the process. The Air Force Team 
administrative concept called for the analyst to create the file, 
transfer it to the Junior Analyst for formatting and the latter 
transferred the file to the Executive Secretariat holding file for 
release. In the majority of cases the analyst retained the last 
(and sometimes early draft) copy drafted and forwarded. Other 
documents such as reports and slides were handled in the same 
manner. The only files categorically deleted from the files were 
those early shotgun drafts of potential Final Report sections that 
were necessarily created for all options. Those documents served 
no purpose once the report was finalized and were easily 
identifiable. 

Frank 





Document Separator 



T o b y ;  INFO: Mary Ann, Ben 
- 

TO: 

FROM : Frank Cirillo 

DATE : March 17, 1994  

SUBJECT: Plattsburgh Discovery Request 
I 

In Reference to discovery Request items f14,  1 5  and 1 6  I 
attach these internal DRAFT Slides that were the Staffs first 
attempt to format the slides for the final deliberation hearings 
but were not used. I am sure that at least some Commissioners saw 
them which resulted in reformatting the Slides to those actually 
used during the Hearing. The Slides were far from completed at the 
time they were abandoned. 

Frank 











ISSUES 

McGUIRE - PLATTSBURGH - GRIFFISS 
Fuel capacity and resupply at Plattsburgh 
Airspace congestion at McGuire 
Aircraft parking apron at Griffiss 
Family housing McGuire vs Plattsburgh vs Griffiss 
Future encroachment McGuire vs Plattsburgh 

March - Fairchild 
March infrastructure 
Airspace congestion 
Marine Corps rapid deployment support 
Large ramp capacity at March - 132 KC-135 equivalent 
Unique missions: 

Fairchild - AF Survival School 
5th Space Operations Sq 

March - AF Audit Agency 
AF Audio Visual Service 
Southwest Air Defense Sector 
US Customs Service Operations Center West 
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McGriire Air Fort- Base, New Jersey 
(Continued) 

DRAFT 
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COMMUNITY IQSITION 
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ISSUES 

McGUIRE - PWTTSBURGH - GRIFVISS 
Fuel capacity and resupply at llattsburgh 
Airspace congestion at McGuire 
Aircraft parking apron at Griffiss 
Family housing McGuire vs Plattsburgh vs Griffiss 
Future encroachment McGuire vs Plattsburgh 

March - Fairchild 
March infrastructure 
Airspace congestion 
Marine Corps rapid deplopent support 
Large ramp capacity at March - 132 KC-135 equivalent 
Unique missions: 

Fairchild - AF survival School 
5th Space Operations Sq 

March - AF Audit Agency 
AF Audio Visual Service 
Southwest Air Defense Sector 
US Custuns Service operations Center West 



INTZXN;.L WORKING PAPER RSFLECTTNG CGXYCNITY POSITION 
XcGUIRE AF3,  CA 

R E G I O N A L  UEAXING ISSUES (NEWARK, NJ, YAY 10) 

Congressnan ;ix SaxtDn zade ~resenzaticn to the Comnissioners 
Panel of experts included Maj Gen Don Logeais, USAF retired; 

Mr Barry Rhcads; Col Kirby Kcehst, USAF retired; Maj G e n  Xocco 
Negris; and Yr Lew Nagy 

YcGuire A F B  should not be realigned as a Reserve installation 
McGuire is ideally located to iaunch nonstop fully loaded C- 

141s flying to Europe 
The base played a vital role in deployment of troops, cargo 

and mail during Desert Shieid/Storn 
It is more efficient and cost effective to improve McGuire 

AFB as an air mobility base instead of realigning active duty 
resources to Plattsburgh 

Excessive cost for MILCON at Plattsburgh compared to 
McGuire 

Realignment would reduce airlift capability which 
results from new force (aircraft and aircrew) 
configurations 

Additional flying tine and cosc result from operating 
at Tlattsburgh versus McGuire due to increased distances 
to onload points 

Plattsburgh has a jet fuel storage and resupply problem 
Barge is prinary neaEs of resc?ply and only fro3 May- 

:L'ov 
_ '  - a z r  Force justification fcr the realignment is in error 

There is nc air congestion significantly affecting, in 
a negazive zanner, zhe Air Yobiliz:; C ~ ~ z a n d  nissicn at 
XcGuire P.F9, 2s suggeszed by the .;F 
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ISSUES 

Fuel capacity and resupply at Plattsburgh 
Airspace congestion at McGuire 
Aircraft parking apron at Griffiss 
Family housing McGuire vs Plattsburgh vs Griffiss 
Future encroachment ~ c ~ u i r e  vs Plattsburgh 

March - Fairchild 
March infrastructure 
Airspace congestion 
Marine Corps rapid--deployment support 
Large ramp capacity at March - 132 KC-135 equivalent 
Unique missions: 

Fairchild - AF Survival School 
5th Space Operations Sq 

March - AF Audit Agency 
AF Audio Visual Service 
Southwest Air Defense Sector 
US Custcms Service Operations Center West 



M E M O R A N D U M  

TO: Mary Ann INFO: Ben, Mary, Matt , ~ d 6  

FROM : Frank 

DATE : March 18, 1994 

SUBJ: Telecon Regarding Plattsburgh 

Mary passed telecon to me from Mr. Scott McConomy (SIC?) from 
Sen. Moynihanfs office. Scott asked me to explain the Cost to 
Close figures on a briefing slide which turned out to be that slide 
shown at Attachment #1 which was shown at the I1prebriefl1 June 23 
Session. I explained that the Cost to Close figures were COBRA 
driven and included all costs at all bases in that specific action, 
i.e. the $186.3 Mil Plattsburgh Cost to Close would include MILCON 
at McGuire. He than asked me specifically what the MILCON costs 
were to build the East Coast Mobility Base at various locations. 
I went over the figures on slides at Attachments #2 & 3 which were 
as used at the June 23 Final Deliberation Session. I explained 
that Commission questions on June 23 asking for specific "Cost to 
Establishm1 costs drove the follow-on revised slides. He did not 
appear to have those slides in his possession nor did he request 
them. 

I only explained the figures as briefed and did not discuss 
any further details. Mary Ann was not available at the time of the 
call. 









U.S. Department of Justice 

Civil Division 

Washington. D.C. 20530 

March 25, 1994 

VIA OVERNIGHT DELIVERY 

Edward M. Scher 
Assistant Attorney General 
to the State of New York 

The Capitol 
Albany, New York 12224 

Re: State of New York, et al. v. The Defense 
Base Closure and Realignment   om mission, 
et al. (N.D.N.Y.) 

Dear Ed: 

Enclosed please find the Response of Defendants Defense Base 
Closure and Realignment Commission and Its Members to Plaintiffsr 
Request for Production of Documents. 

As you can see from the response, the Commission is willing 
to produce the documents at its offices in Arlington, Virgdnja. 
We propose the following procedure for inspection and copying. 

All of the documents will be available in a centralized 
location at the Commission. You are free to inspect them during 
normal business hours -- 9:00 a.m. to 5:00 p.m.! Monday through 
Friday. Please call to schedule the time you wish to inspect the 
documents. The  omm mission has limited copying facilities and 
will not allow its original records to be removed from its 
offices. Therefore, we would prefer to have plaintiffs provide 
their own copying machine and paper. A room would be made 
available at the Commissionrs offices for documents to be copied; 
you would mark the documents you want to have copied and a 
Commission staff member would do the copying. 



Please call me at your convenience, so we can discuss these 
arrangements. 

Sincerely 

h 8 ~  
ARTHUR R. GOLDBE 

Civil Division 

d Assistant Direct r 
Federal Programs Branch 

Enclosure 

cc: All counsel of record 
(via regular mail) 

bcc: Major Bernard Doyle 
Mary Ann Hook 



U.S. Deputmcnt of Justice 

Civ~l Division 

A p r i l  13, 1994 

V I A  FACSIMILE - 

Major Bernard Doyle 
Air Force Legal Services Agency 
General Litigation Division 
1501 Wilson Blvd., 7th Floor 
Arlington, VA 22209 

Re: State of New York, et al. v .  The Defense Base Closure 
and Realisnment Commi.ssion, et al. (N.D.N.Y.) 

Dear ~ a j o r  Doyle: 

This report summarizes what transpired at the hearing in 
this 111atter held in Albany, New York on April 11, 1994, and 
contains our recommendations with respect to the further request 
of united States District Judge Thomas McAvoy that the parties 
attempt to resolve this matter without court intervention. 

Briefly, after hearing oral argument from both sides, Judge 
McAvoy stated that he did not believe the parties were that far 
apart in their respective positions and convened a meeting with 
counsel in his chambers. He advised us that he would defer 
ruling on plaintiffsf motion for a preliminary injunction until 
Friday, April 15, and urged the parties to t r y  to reach some 
solution or he would issue an order "that neither side would like 
very much." 

From this and other comments made in chambers by the judge, 
we believe that he definitely intends to issue some sort of 
preliminary injunction, but perhaps not as restrictive as the 
plaintiffs have sought. While the judge had some difficulty 
understanding the reluctance of the Air Force to put off any base 
closure activities at Plattsburyh Air Force Base in light of the 
Specter case pending before the Supreme Court, he appeared to 
agree that based on the announced schedule for moving aircraft 
and personnel from Plattsburyh, no irreparable injuries were now 
occurring to any of the plaintiffs. However, he also seemed 
convinced that if any further actions were taken, the conse- 
quences to plaintiffs would quickly become legally sufficient to 
justify the entry of a preliminary injunction. We also received 
a distinct impression that the judge was more concerned with harm 



to civilians employed at Plattsburgh, who may be in danger of 
losing their jobs, as opposed to restricting the ability of the 
Air Force to make the necessary active duty personnel moves 
incident to closure of the base. 

In this regard, we stressed to the judge that previous 
settlement proposals made by plaintiffs had been rejected, at 
least in part, because they would have restricted the discretion 
of the Air Force in deciding when and how to move personnel and 
equipment. We also emphasized that any non-judicial resolution 
would have to take this important principle into account. The 
judge indicated he understood this, and may, in fact, be inclined 
to give some deference to this position should he have to rule on 
the motion on April 15. 

Following our meeting with the judge, we talked briefly with 
opposing counsel concerning a possible resolution. They 
suggested a modification of the current base closure schedule 
which would limit the Air Force to removal of t h r e e  aircraft and 
1 0 0  active duty personnel between now and when the Specteq case 
1s decided. We indicated that such a proposal suffered from the 
same problems as plaintiffs' earlier settlement offers, but that 
we would convey this newest proposal to our client. We do not 
recommend accepting this proposal. 

However, we do recommend the following proposal, which we 
believe miqht prove acceptable, especially in light of Judge 
McAvoyls comnients in chambers: 

Defendants would have Col. Robert E .  Dawson execute a 
supplemental declaration stating that: (1) the closure schedule 
for Plattsburyh already announced will remain in effect until 
July 15, 1994, or two weeks after the S~ecter decision is issued 
by the Supreme Court, whichever is sooner; and (2) if any changes 
are going to be made, defendants will provide plaintiffs and the 
court with 10 days8 notice. 

This proposal would have a minimal effect, if any, on the 
discretion of the Air Force with respect to closure activities at 
Plattsburgh, since it would allow the A i r  Force to do that which 
it has already planned to do. The time frame for this agreement 
would give us leeway to act soon after the S~ecter decision, or 
in any event, by July 15. Moreover, if we are reading Judge 
McAvoy8s comments and concerns correctly, plaintiffs might feel 
some pressure to accept such a proposal. 

Finally, we recognize that the court has not given us much 
time to negotiate a resolution, if one is possible. A s  indicated 
above, the judge plans to rule on plaintiffs' motion for a 
preliminary injunction on Friday, if we have not advised him that 
the matter is settled. Assu~ning the Air Force is inclined to 
make the proposal we have sugyested, w e  need to give plaintiffs 



time to d i g e s t  it a n d  t o  respond. Therefore, we r e q u e s t  that a 
d e c i s i o n  be communicated to us by noon (EDT) on A p r i l  14, so t h a t  
w e  may p r o m p t l y  convey our p o s i t i o n  to p l a i n t i f f s '  counsel. 

W e  look  f o r w a r d  t o  h e a r i n g  from you.  

ARTHUR R .  GOLDBE& 
~ssistant Director 

Fede ra l  Programs Branch 
C i v i l  Division 



< CONFIRMATION REPORT > 

C R E C E I V E  3 

NO. DATE TIME DESTINATION PG. DURATION MODE RESULT 

8903 4-13 15:35 4 0' 02' 34" NORMAL OK 





U.S. Department of Justice 

Civil Division 

Major Bernard Doyle 
Air Force Legal Services Agency 
General Litigation Division 
1501 Wilson Blvd., 7th Floor 
Arlington, VA 22209 

Washin#ton. D.C. 20530 

April 13, 1994 

Pkam rd+r to this number 
*mnsl!Nu4 

Mary Ann Hook 
Deputy General Counsel 
Defense Base Closure and 
Realignment Commission 

1700 N. Moore St., Suite 1425 
Arlington, VA 22209 

Re: State of New York, et al. v. The Defense Base Closure 
and Realiqnment Commission, et al. (N.D.N.Y.) 

Dear Bernie and Mary Ann: 

Enclosed please find the following items: 

1. Motion for Leave to File Brief Amicus Curiae, 
Memorandum of Law, and other supporting papers filed on behalf of 
Senators Moynihan and DfAmato. We advised counsel for Senators 
Moynihan and DfAmato that we would not consent to this filing but 
that we would not actively oppose it either. 

2. Letter dated April 8, 1994, from Dennis D. Curtin and 
the Second Affidavit of Warren E. Grund. This was the material 
served on us in court on Monday by the attorney for the Peru 
Central School District. 

Sincerely, 

& 
ARTHUR R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

Enclosures 



EDWARD J. TROMBLEY 
WILLIAM L. OWENS 
J O H N  A. LAHTINEN 
RONALD B. STAFFORO 
EDGAR G. PURCELL, J R  
DENNIS  0.  CURTIN 
THOMAS M. MURNANE 

ROBERT A. GOLOSTEIN 
JEFFREY S. CHASE 
SUSANNA S. PILLER 

STAFFORD, TROMBLEY, PURCELL 
LAHTINEN, OWENS & CURTIN, P.C. 

ATTORNEYS AND COUNSELLORS AT LAW 

O m  CUMBERLASD AVENUE 

P..O. BOX 2847 

PLATTSBURGH, NEW YORK l 2 Q O l - 0 2 8 8  

( 6 1 8 1  601-4400 

( 6 1 8 )  583-3000 

FAX ( 6 1 8 1  681-4848 

JAMES A. FITZPATRICK 
(1916 -1988 )  

JOHN J. BENNETT 
( 1 9 2 2 - 1 9 8 5 )  - 
O F  COUNSEL 

IRVING GOLOMAN 
ROBERT T. BOOTH 

WILLIAM H. KISSEL 
(LAKE PLACID. NEW YORKI 

April 8, 1994 

Clerk's Office 
United States District Court 
Northern District of New York 
U.S. Court House & Post Office Bldg. 
445 Broadway 
P.O. Box 1037 
Albany, New York 12201 

Pleesb rdw b this nurnter 
when rmnpQ&4.@-f 

RE: The State of New York, et al. v. The Defense Base Closure 
and Realignment Commission, et al. 
Civil Action No: 93CV1525 

Dear Sir/Madam: 

On behalf of Plaintiff Intervenors, enclosed for filing is 
the original Second Affidavit of Warren E. Grund in Support of 
Plaintiffs' Motion for a preliminary Injunction and Cross-Motion 
for Summary Judgment in Opposition to Defendants' Motion to 
Dismiss. 

Very truly yours, 

STAFFORD, TROMBLEY, PURCELL, 

P 

DDC/rm 
Enclosures 
cc: Dr. Warren E. Grund 

All Parties (see attached list) 
(with enclosure) 



The Defense Base Closure and 
Realignment Comrnission 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

The Defense Base Closure and 
Realignment Commission c/o 
Defendant James A. Courter 
(Chairman of the Commission) 
1700  North Moore Street 
Suite 1425 
Arlington, VA 22209 

James A. Courter 
1700  North Moore Street 
Suite 1425 
Arlington, VA 22209 

Captain Peter B. Bowman 
U.S.N. (RET.) 
1700  North Moore Street 
Suite 1425 
Arlington, VA 22209 

Beverly B. Byron 
1700  North Moore Street 
Suite 1425 
Arlington, VA 22209 

Rebbeca G. Cox 
1700  North Moore Street 
Suite 1425  
Arlington, VA 22209 

Hon. Janet Reno 
Attorney General of the United States 
Department of Justice 
Tenth b Constitution Avenue Northwest 
Room 4400 
Washington, D.C. 20530 

Harry C. McPherson, Jr. 
1700  North Moore Street 
Suite 1425 
Arlington, VA 22209  

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1425  
Arlington, VA 22209  

Les Aspin, as United States 
Secretary of Defense 
1000  Defense Pentagon 
Washington, D.C. 20301-1000 

General Counsel 
United States Department of 
Defense 
Washington D.C. 20301-1600 

Sheila Widnall, as United 
States Secretary of the 
Air Force 
1670  Air Force Pentagon 
Washingt0nD.C. 20330-1670 

General Litigation Division 
AFLSA-JACL 
1 5 0 1  Wilson Boulevard 
Arlington, VA 2 2 2 0 9  

General H.T. Thompson 
USAE' (RET.) 
1700  North Moore Street 
Suite 1425 
Arlington, VA 22209 

Robert Abrams, New York State Attorney General 
by Edward M. Scher and Alan S. Kaufman, 
Assistant Attorneys General of the State of New York 
Attorney for Plaintiffs, the State of New York and 
Mario M. Cuomo, as Governor of the State of New York 
The Capitol 
Albany, New York 12224 



Arthur R. Goldberg 
Assistant Director, Federal Program Branch 
Civil Division 
P.O. Box 883 
901 E Street, N.W. 
Room 1066 
Washington, D.C. 20044 

Gary L. Sharpe, Esq. 
United States Attorney 
U.S. Courthouse & Post Office Building 
445 Broadway 
Albany, New York 12207 

Clyde A. Lewis, Esq. 
Attorney for Plaintiff, John M. McHugh, As United States 
Congressman from the 24th Congressional ~istrict of New York 
Ronald B. Stafford, as a Member of the New York State Senate 
representing the 45th Senate District of New York State, 
George Christian Ortloff, as a member of the New York State 
Assembly representing the 110th Assembly District of New York State 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr., Corporation Counsel for the city of 
Plattsburgh, New York 
Attorney for Plaintiffs, Clyde Rabideau as Mayor of the 
City of Plattsburgh, New York 
10 City Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 

Clyde A. Lewis, Town Attorney of the Town of Plattsburgh, New York 
Attorney for Plaintiffs, Arthur Lefevre, as Supervisor of the 
Town of Plattsburgh, New York and the Town of Plattsburgh, New York 
53 Court Street 
Plattsburgh, New York 12901 

Louis E. Wolfe, County Attorney of the County of Clinton, New York 
Attorney for Plaintiffs, William Bingel, as County Administrator of 
the County of Clinton, New York and the County of Clinton, New York 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs, John J. Duffy, as President of Local #3735 
of the American Federation of Government Employees; Local #3735 of 
the American Federation of Government Employees; John J. Duffy, 
Brian F. Stone, Philip Sprague, Girard F. Curtis, John Bryan, 
John Wallace and Clarence J. Jefferies 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 



I I UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M; CUCMO, 
AS GOVERNOR OF THE STATE OF NEW YORK; 
JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
DISTRICT OF NEW YORK STATE; RONALD B. 
STAFFORD, AS A MEMBER OF THE NEW YORK 
STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE; 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 
THE NEW YORK STATE ASSEMBLY, 
REPRESENTING THE llOTH ASSEMBLY DISTRICT 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 
YORK; THE CITY OF PLATTSBURGH, NEW YORK; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 
TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE 
COUNTY OF CLINTON, NEW YORK; THE COUNTY 
OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
PRESIDENT OF LOCAL # 3735  OF THE 
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES; LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; JOHN 
J. DUFFY; BRIAN F. STONE, PHILLIP 
SPRAGUE, GIRARD F. CURTIS, JOHN BRYANT, 
JOHN WALLACE, CLARENCE J. JEFFERIES, 

Plaintiffs, 

PERU CENTRAL SCHOOL DISTRICT AND VIRGIL 
FORRENCE, AS PRESIDENT OF THE BOARD OF 
EDUCATION, PERU CENTRAL SCHOOL DISTRICT 

Plaintiff Intervenors, 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS: JAMES A. 
COURTER, CAPTAIN PETER B. BOWMAN, USN 
(RET.), BEVERLY B. BYRON, REBECCA G. 
COX, GENERAL H.T. JOHNSON, USAF (RET.), 
HARRY C. MCPHERSON, JR., AND ROBERT D. 
STUART, JR.; LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA 
WIDNALL, AS UNITED STATES SECRETARY OF 
THE AIR FORCE; 

Defendants. 

SECOND 
AFFIDAVIT 
OF WARREN 
E. GRUND 
CASE NUMBER: 
93-CV-1525 

STAFFORD. T R O M B L E Y  PURCELL LAHTINEN. OW# - 6 CURTIN. P C . ATTORNEYS AND COUNSELWRI AT LAW 

ONE CUMBERLAND AVEYUE P 0 BOY 2947 PLATTSBURGH NEW YORK 129014269 



STATE OF NEW YORK ) 
) s s :  

COUNTY OF CLINTON ) 

Warren E. Grund, being duly sworn, deposes and says: 

1. I am the Superintendent of Schools for plaintiff Peru 

Central School ~istrict (the "District") and make this second 

af fidavit in support of plaintiffs' motion to enjoin the closing of 

Plattsburgh Air Force Base (the "Base") and the removal of the 

aircraft stationed at the Base by the end of 1994, the latter of 

which was recently announced by the United States Air Force 

( "USAF" ) . 
2. Plaintiff Peru Central School ~istrict is a school 

district which includes within its boundaries substantially all of 

Plattsburgh ~ i r  Force Base and exclusively employs the 

administrators, teachers and support staff on Plattsburgh Air Force 

Base, 

3 ,  Taking into account the announced schedule of the USAF to 

transfer its KC-135 aircraft from the Base on ~ p r i l  20, 1994, May 

18, 1994, June 15, 1994, July 1, 1994, July 6, 1994, July 20, 1994, 

July 27, 1994, August 1, 1994, August 9, 1994, August 15, 1994, 

August 19, 1994, August 23, 1994, August 26, 1994, September 7, 

1994, September 8, 1994, September 14, 1994, September 19, 1994, 

September 23, 1994, and September 26, 1994, and, upon information 

and belief, the approximately 450 students (of a total of 

approximately 900) of military dependents that will leave the 

District before or shortly after the commencement of the District's 

school year in September, 1994 as a result of the transfer of the 

STAFFORO. T R O M 6 W .  PURCELL. LAHTINEN. OWENS & CURTIN. P C.. ATTORNEYS AND COUNSELLORS AT LAW 

ONE CUMBERLAND AVENUE. P 0 BOX 29-31. RATTSBURGH. NEW VORK 12901a269 



aircraft, the District has completed its proposed budget for the 

fiscal year commencing July 1, 1994 and ending June 30, 1995. The 

proposed budget includes a red;ction of 73.5 employment posi ticils 

at the District, which positions are more specifically set forth in 

Exhibit A attached hereto. The 73.5 employment positions will be 

eliminated effective June 30, 1994. In addition, the District will 

close the Southside School, which is one of the two schools 

operated by the District on the Base, thereby eliminating all the 

positions currently held by District employees at the Southside 

School and some positions currently held by ~istrict employees at 

the Junior- Senior High School, which is located off the Base. 

4. Based on the foregoing, your deponent respectfully 

requests that plaintiffs' motion to enjoin the removal of the 

aircraft currently stationed at Plattsburgh Air Force Base by the 

end of 1994, and to enjoin the closure of the Base, be granted. 

DATED: April 8, 1994 

d&otjlLw‘ Warren E. Grun 

Sworn to before me this 
8th day of April, 19w. 

bCNlYIS D. cum 
UaavyPublkSteteofNewM 

No. 4900206 
Oustifbd in Cfintm Cwmy 

bfnmi* l3cpires June - 1  

STAFFORD. TROMBLEV. PURCELL. LAHTINEN. OWENS 6 CURTI sC. - ATTORNEYS AND COUNSELLDRS AT LAW .) 
ONE CUMBERLAND AVENUE. P o eox 2947. PLATTSBLRGH. NEW VORK 129010269 



EXHIBIT A / 



PROPOSED REDUCTION IN FORCE 1994-95 SCHOOL YEAR 

THIRTEEN ELEMENTARY TEACHING POSITIONS 

POSITION (S) 
ELIMINATED POSITIONS 

1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 

TOTAL 13 

CSEA POSITIONS AT SOUTHSIDE 
Prwr 

1 School Monitor 
1 School Monitor 
1 School Monitor 
1 School Monitor 
1 Building Maintenance 
1 Custodial Worker 
1 Custodial Worker 
1 Typist 
1 Typist 
1 Teacher Aide 

FTE'S 

TOTAL 10 



PRINCIPAL 

1 Principal 1.0 

TOTAL 1 

HIGH SCHOOL TEACHING POSITIONS 

1 Driver Education 
1 Social Studies 
1 English 
1 Health 
1 Reading 
1 Special Education 
1 Science 
1 Business Education 
1 Math Teacher 

TOTAL 9 5.0 

CLERICAL POSITIONS FROM EACH DEPARTMENT/SCHOOL 

1 Account Clerk/Typist (DO) 1 
1 Account Clerk 1 
1 Typist (NS) 1 
1 Typist (I/P) 1 
1 Typist (HS) 1 - 
TOTAL 5 4.4 



LIBRARIAN 

1 Librarian 

TOTAL 

ART - 
1 Art Teacher 1 
1 Art Teacher 1 - 
TOTAL 

SCHOOL NURSE TEACHER 

1 School Nurse 1 - 
TOTAL 1 

MUSIC 

1 Music Teacher 
1 Music Teacher 

~~ 
TOTAL 

PHYSICAL EDUCATION 

1 Physical Education Teacher 1 
1 Physical Education Teacher - 1 

TOTAL 



READING 

1 Reading Consultant - 1 

TOTAL 1 

SPEECH 

1 Speech Teacher 1 

TOTAL 1 1 .O 

BOOKKEEPING MACHINE OPERATOR 

BookIMachine Operator 0.5 

TOTAL 0.5 

1 Teaching Assistant 1 0.6 
1 Teaching Assistant 1 0.5 
1 Teaching Assistant 1 0.6 
1 Teaching Assistant 1 1 .O 
1 Teaching Assistant 1 1 .O 
1 Teaching Assistant - 1 - 1 .O 

TOTAL 



TEACHER AIDES 

1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
". Teaqsr Aide AR L (P) y 

1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (NS) 
1 Teacher Aide ARL (NS) 
1 Teacher Aide ARL (NS) 
1 Teacher Aide ARL (NS) 
1 Teacher Aide (SS) 
1 Teacher Aide (NS) 
1 Teacher Aide (NS) 

TOTAL 

BUS DRIVERS 

1 Bus Driver 
1 Bus Driver 
1 Bus Driver 
1 Bus Driver 
1 Bus Driver 

TOTAL 



DISTRICT SUMMARY 

Administrator 
Teachers 
Teaching Assistants 
Teacher Aides 
Non-Teaching 

DISTRICT TOTAL - 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO; 
AS GOVERNOR OF THE STATE OF NEW YORK; 1 
JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
DISTRICT OF NEW YORK STATE; RONALD B. 

1 

STAFFORD, AS A MEMBER OF THE NEW YORK 
1 

STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE, 

1 

GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 
1 
) Case No.: 93-CV- 

THE NEW YORX STATE ASSEMBLY, 1 1525 
REPRESENTING THE llOTH ASSEMBLY DISTRICT ) TJM DNH 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 
YORK; THE CITY OF PLATTSBURGH, NEW YORK; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 

1 

TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
1 

OF PLATTSBURGH, NEW YORK; WILLIAM 
1 

BINGEL, AS COUNTY ADMINISTRATOR OF THE 
1 

COUNTY OF CLINTON, NEW YORX; THE COUNTY 
OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 

1 

PRESIDENT OF LOCAL f 3735 OF THE AMERICAN 
1 
1 

FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL f 3735 OF THE AMERICAN FEDERATION 

1 

OF GOVERNMENT EMPLOYEES; JOHN J. DUFFY; 
1 

BRIAN F. STONE, PHILLIP SPRAGUE, 
1 
1 

GIRARD F. CURTIS, JOHN BRYANT, JOHN WALLACE, ) 
AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 1 
COMMISSION, AND ITS MPIBERS: JAMES A. 
COURTER, CAPTAIN PETER B, BOWMAN, USN 
(RET.), BEVERLY B. BRYON, REBECCA G. 

; 
COX, GENERAL H. T. JOHNSON, USAF (RET. ) 

1 

HARRY C. MCPHERSON, JR. , AND ROBERT D I 

STUART, JR.; LES ASPIN, AS UNITED STATES 
1 
1 

SECRETARY OF DEFENSE; AND SHEILA WIDNAU, 
AS UNITED STATES SECRETARY OF THE AIR FORCE; ) 

Defendants. 

MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIA8 

Pursuant to the Rules of this Court, Senator Daniel patrick 

Moynihan and Senator Alfonse DtAmato respectfully move for leave to 



file the attached brief amicus curiae in support of plaintiffs in 

the above-referenced action. Counsel for Plaintiffs consented to 

the filing of this brief , and Counsel for Defendants stated that it 
will not oppose the filing of this brief. 

Senator Moynihan and Senator DtAmato are citizens of the State 

of New York and have been duly elected to represent the citizens of 

the State of New York in the United States Senate. 

~ccordingly, Senator ~aniel Patrick ~oynihan and Senator 

Alfonse DtAmato respectfully request that their motion to file a 

brief amicus curiae in support of plaintiffs be granted. 

Respectfully submitted, 

James M. Spears 
Mudge Rose Guthrie Alexander 

and Ferdon 
2121 K. Street, N.W. 
Washington, D. C .  20037 
(202) 429-9355 
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STUART, JR.; LES ASPIN, AS UNITED STATES ) 
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UNITED STATES SENATORS DANIEL PATRICK MOYNIHAN AND 
ALFONSE D'AMATO FOR LEAVE TO FILE BRIEF AMICUS CURIAE 

Richard K. Eaton, being first duly sworn, deposes and says: 



1. I am counsel to Senators Daniel Patrick Moynihan and 

Alfonse DfAmato in the captioned matter. 

2 .  I hereby swear that the statements made in the Motion of 

Senators Daniel Patrick Moynihan and Alfonse DfAmato for 

Leave to Pile Brief M c u s  Curiae are accurate to the 

best of my knowledge and belief. 

Sworn to before me this 5th 
day %April, 1994. 
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MEMORANDUM OF LAW AMICUS CURIAE OF UNITED STATES SENATORS 
DANIEL PATRICK MOYNIHAN AND ALFONSE M. DrAMATO IN SUPPORT OF 
PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION AND CROSS- 
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO DEFENDANTSr 
NOTION TO DISMISS 

THE INTERESTS OF AMICAE CURIAE 

The interest of the amicae is set forth in the motion 

accompanying this brief. 

PRELIMINARY STATEMENT 

This action has been brought by the State of New York and 

others to enjoin defendants from carrying out a decision to close 

the Plattsburgh Air Force Base in Plattsburgh, New York. Amicae, 

Senators Daniel Patrick Moynihan and Alfonse M. D8Amato, are both 

United States Senators who represent the State of New York in tke 

United States Senate and both cast votes with respect to the 

Defense Base Closure and Realignment Act of 1990, Pub. L. No. 101- 

510, tit. XXIX, 104 Stat. 1808, 10 USC 2687 note (Supp. IV 

1992) (the "ActM). 

For purposes of this memorandum, Amicae adopt from Plaintiffs' 

Memorandum of Law in support of its Motion for Preliminary 

In junction dated March 25, 1994 ; the Background and Facts; and that 

portion of Plaintiffst argument contained in Parts I and I1 A-E. 

FACTS 

A. The Defense Base Closure and Realisnment Act of 1990 

In passing the Defense Base Closure and Realignment Act of 

1990, Congress sought to accomplish three objectives to govern the 

base closing process. First, it wanted to establish the legitimate 

national security needs of the United States as the principal focus 



of any base-closing decision. Second, it wanted a process which 

would reassure local communities that the decision to close any 

particular base was fairly based on an objective evaluation of 

those needs. ~hird, Congress sought to reduce the amount of time 

it takes to actually close an unneeded facility and, in particular, 

to close some avenues of judicial review that had frustrated the 

process in the past. 

The Act fully met these objectives. The Act directed the 

Secretary of Defense (Itthe Secretaryg1) to formulate a six-year 

force-structure plan for the Armed Forces based upon his assessment 

of probable threats to national security. S 2903 (a) . The Secretary 
was also directed to publish and transmit to the congressional 

defense committees the proposed and final criteria to be used in 

making recommendations for closing or realigning any military 

installations. 5 2903(b). It was envisioned that these two 

documents would provide the objective basis for evaluating any 

particular base for retention, realignment or closure. The Act 

then envisioned that the Secretary would use these documents to 

make a series of sequential recommendations, from 1991 through 

1995, that would list all military installations scheduled for 

realignment or closure. S 2903(c) (1). 

To ensure that the specific recommendations on the Secretary's 

list are consistent with both the force-reduction plan and the 

final criteria, the Act created the Defense Base Closure and 

Realignment Commission ("the Commissionw) . S 2902. Upon receiving 

the Secretary's list, the Commission is required to hold public 



hearings to consider whether the Secretary's list is, in fact, 

consistent with the force-reduction plan and the criteria, In 

preparing its final report to the President, the Commission is 

empowered to change the Secretary's recommendations only if it 

determines that in preparing his list, the Secretary "deviated 

substantially from the force-structure plan and the final criteria 

. , . ". S 2903 (d) (2) (B). In the event the Commission wishes to 

change the Secretaryfs recommendations, it must determine that its 

change is consistent with the force-reduction plan and the final 

criteria, publish notice of its proposed changes in the Federal 

Register, conduct public hearings on the proposed change and 

explain and justify in its report to the President any 

recommendation that deviates from those proposed by the Secretary. 

S 2903 (d) (2) (C) and (D) . Thus, the thrust and substance of the 

Commissionfs mission is not to supplant the Secretary's role in 

making specific determinations. Instead, its role is limited to 

insuring that his specific recommendations are generally consistent 

with the established force-reduction plan and the substantive 

criteria. 

Upon completion of its work, the  omm mission prepares a final 

report for the President. The Act anticipates that the president 

will review the recommendations, as may be modified by the 

Commission, and either approve or disapprove the final 

recommendations. S 2903(e) (1). If he disapproves any or all of 

the commissionfs recommendations, he notifies both the  omm mission 

and Congress of his determination and the Commission is afforded an 



opportunity to further revise its recommendations. S 2903(e) (4). 

If he either approves the ~ommission~s initial recommendations or 

the revised recommendations, he must certify his approval to 

Congress where the recommendations must lie for 45 days. 

5 2903 (e) (4) and 5 2904 (b) . If Congress does not pass a Joint 

Resolution specifically disapproving the Presidentfs 

recommendations, the process is completed and the Secretary is 

compelled to initiate closure and realignment of the listed 

facilities. 5 2904 (a) . 
In addition to providing fairly tight time frames in which 

these activities are to be completed, it was the sense of Congress 

that earlier efforts to close military installations had been 

frustrated by litigation brought to block base closure, 

particularly under the ~ational ~nvironmental Policy Act ("NEPA") . 
To facilitate closure, Congress exempted most of these activities 

from the strictures of NEPA. 5 2905(c). Beyond that, it was the 

sense of Congress that most of the other elements of process fell 

beyond the purview of either the Federal Advisory Commission Act 

( "FACA") and the Administrative Procedure Act ("APAW ) See H.R. 

923, lOlst Cong., 2nd Sess., 706, (1990). 

At bottom, in passing the Act, Congress established a finely 

balanced process to insure that individual base closures were made 

in a manner consistent with broad national security and strategic 

needs of the United States. The role of the Commission was clearly 

and specifically limited to ensuring that the Secretary did not 

substantially deviate fromthese objectives in making specific base 



closing recommendations and to provide a public forum for a portion 

of the process. 

B. The Plattsburah Decision 

On March 15, 1993, the Secretary published the list 

recommending base closures and realignments for that year. 58 Fed. 

Reg. 14010 (1993). In that list, the Secretary made no 

recommendation with respect to Plattsburgh Air Force Base and, in 

fact, he had previously determined that Plattsburgh would serve as 

home base for one of the Air Mobility Wings. In his March 15, 1993 

recommendations however, the Secretary did recommend realignment of 

McGuire Air Force Base (nMcGuiren) based upon his conclusion that 

the Plattsburgh facilities I1ranked bestm in its capability to 

support the Air Mobility Wing and that Plattsburgh "ranked better1* 

as to all the mobility attributes given the air traffic congestion 

around McGuire. For this reason, the Secretary recommended 

realignment and conversion of McGuire into an Air Force Reserve 

Base. 58 Fed. Reg. 14114 (1993). 

On June 1, 1993, the Commission published a list in the 

Federal Register which noted that it was prepared to "consider as 

proposed additions to the Secretary of Defense' March 1993 list of 

military installations recommended for closure or realignment . . 
." several installations, including Plattsburgh. 58 Fed. Reg. 

31192. Subsequently, on June 24, 1993, the Commission conducted 

hearings to discuss the Secretary's recommendations and the 

Commission's own recommendations as reflected in the June 1, 1993 

publication. 



Following consideration of the attributes of Griffiss Air 

Force Base, McGuire and Plattsburgh, Commissioner H. T. Johnson 

moved to reject the Secretary's recommendation to realign McGuire. 

While acknowledging the correctness of the Secretary's analysis 

that nPlattsburgh has the best facilitiest8 and that Plattsburgh and 

Griffiss Ithave relatively less congestion8t Commissioner Johnson 

nonetheless concluded that "McGuire is the proper base for an East 

Coast Mobility basett because its location was near its ttcustomersn. 

See Transcript at pages 129-130. Notwithstanding Commissioner 

Beverly B. Byron's specific objection on the grounds that 

Commissioner Johnsonts motion failed to describe how the 

Secretary's recommendation substantially deviated from the force- 

reduction plan or the final criteria established for base closure, 

the Commission nonetheless adopted Commissioner Johnson's motion by 

a vote of 6 - 1. See Transcript at pages 131-135. Subsequently, 

Commissioner McPherson offered a motion which stated: 

I move that the Commission find that the Secretary of 
Defense deviated substantially from Criteria 2 and 4 and, 
therefore, that the Commission adopt the following 
recommendation: Close Plattsburgh Air Force Base and L. 
transfer the KC-135s to McGuire Air Force Base. The 
Commission finds that this recommendation is consistent 
with the force structure plan and the final criteria. 

Transcript at p. 200. This motion was also adopted by a 6-1 vote. 

Id. at 200-202. - 
On July 1, 1993, the Commission delivered a written report to 

the President containing its assessment of the Secretary's 

recommendations along with its own recommendations, including that 

pertaining to the closure of Plattsburgh. See Commission Report at 



pages 1-75, 1-76. On July 2, 1993, the President approved the 

recommendations of the  omm mission in their entirety and forwarded 

his certification to the Congress and the  omm mission. After the 

passage of 45 days, the Secretary began the process of closing the 

bases and installations that were contained in the Commissionfs 

report to the President, including the Plattsburgh facility. 

. ARGUMENT 

A. The   om mission Clearly Exceeded the Pro~er S c o ~ e  of its 
Authority Under the Act 

It is absolutely clear from the transcript of the proceedings 

that the Commission dramatically exceeded its narrowly and 

carefully proscribed responsibilities under the Act. The Act 

clearly instructs the Secretary, in the first instance, to prepare 

a list of bases and installations for closure or realignment based 

upon the force-reduction plan and the final base-closure criteria. 

The  omm mission's role in the review process is sharply 

circumscribed -- in order to change the Secretary's 

recommendations, it must first find that the Secretary has 

substantially deviated from both the force-reduction plan and the 

final criteria. In publishing its June 1, 1993 statement the 

Commission failed to make this finding and, indeed, failed to offer 

any reason or justification for a finding that the Secretary had 

'substantially deviated1* in recommending the realignment of ~ c ~ u i r e  

or in not recommending the realignment or closure of Plattsburgh. 

Similarly, at its June 24, 1993 hearing, the Commission 

specifically acknowledged the correctness of the secretary's 

analysis as to the superiority of the Plattsburgh physical plant 

9 



and of the air congestion problems at ~riffiss and ~ c ~ u i r e .  

commissioner Johnsonf s motion and statements in support 

thereof reveal that he, and ultimately the commission, simply 

disagreed with the Secretary's final conclusion as to the 

preferable location for the Air Mobility wing. While the 

commission may be entitled to its own views on such matters, the 

statute does not give it the authority to substitute its decision 

for that of the Secretary in the event that there is a 

disagreement. Under the statute, the Secretary s recommendation 

may only be set aside by the  omm mission where there has been a 

specific and articulated finding that the Secretary substantially 

departed from the force reduction plan and the final base-closure 

criteria. 

The Commission's decisions to reject the Secretary's 

recommendation to realign McGuire and to substitute McGuire for 

Plattsburgh as the base for the Air Mobility Wing, were taken 

without any specific finding .or evidence that the Secretary had 

substantially deviated from force-reduction plan and the final 

criteria. Commissioner McPhersonfs belated efforts to repair the 

record fail to cure this defect. First, the belated motion 

constitutes nothing more than a post-hoc rationalization of a 

decision that has already been taken. Second, the mere incantation 

Of the Proper standard cannot correct a decision that was clearly 

mde without grounds. Third, despite the recitation that "the 

Secretary of Defense deviated substantially from Criteria 2 and 4".  

the Commission had no evidence before it that the Secretary had, in 



fact, substantially deviated from the force-reduction plan and the 

base-closure criteria. Finally, the fact that Commissioner 

McPhersonts motion concludes that the   om mission's own I 
recommendation is consistent with the force structure plan and the 

final criteria is of no practical value. That the Commission might 

adopt a recommendation that is consistent with that plan does not 

relieve it of its responsibility to first find substantial 

deviation on the part of the Secretary in making his own 

recommendations. I 
Similarly, the Commission's efforts to cure this defect in its 

final report to the President are insufficient. In fact, the I 
Commission makes no specific findings with respect to its 

recommendation to close Plattsburgh. Instead, it states, in 

conclusory terms relating to its recommendation to reject the 

realignment of McGuire, that: 

The Commission finds the Secretary of Defense deviated 
substantially from final criteria 1,2,3 and 4. 

Again, absent specific findings based upon salient evidence, the 

mere recitation of the "substantial deviation" standard is 

insufficient to support the  omm mission's decision to substitute its 

own recommendation for that of the Secretary. Moreover, under the I 
Act, the Commission has an affirmative obligation to "explain and I 
justify in its report submitted to the President . . . any 
recommendation that is different from the recommendation made by 

the Secretary . . . . It g 2903 (d) (2) (C) and (D) . ~uite clearly, if 
the Act requires a finding of "substantial deviationgt and that the 



on the record before the Commission, the   om mission's cursory 

determination in this case utterly fails to meet the proper 

statutory standard. 

B. The Fact That the Commission Exceeded its Statutory 
Authority is Subject to Judicial Review 

If this action proceeds in a manner consistent with other 

litigation involving base-closings, a substantial amount of the 

argument will focus on determining whether the Commissionrs failure 

to remain within its statutory constraints may be properly reviewed 

by a federal court. It is submitted that this case, unlike others, 

presents a very narrow question of law -- that is, whether the 
 omm mission exceeded the authority delegated to it by Congress in 

substituting its own recommendation for that of the Secretary 

without first making the determination that the Secretary had 

substantially deviated from the final base-closure criteria and the 

force-reduction plan. 

This narrow question provides an immanently manageable 

standard by which the court can review the Commission's actions and 

thus makes it more susceptible to judicial review. For example, in 

Specter v. Garrett, 995 F.2d 404 (3rd Cir. 1993), both the 

Secretary and the c om mission had recommended the closure of the 

~hiladelphia Naval Shipyard and the plaintiffs challenged the 

substantive decision on a variety of grounds.' While couched in 

I In summary, plaintiffs alleged that the Department of 
Defense had withheld information pertinent to the decision-making 
process; that the criteria had not been applied by the Department 
in an evenhanded manner; that certain record-keeping and internal 
controls requirements had not been met; that the GAOfs views had 
not been adequately considered; and, that the Department had 



procedural terms, these challenges unavoidably draw the court into 

the substance of defense policy. Here, neither the substance of 

the Secretary's recommendation nor, in fact, the substance of the 

Comrnission~s recommendation is at issue. Instead, the sole 

question is whether the g om mission properly made the threshold 

determination of ftsubstantial deviationN on the part of the 

Secretary before substituting its recommendation for that of the 

Secretary. Questions of whether an executive branch agency has 

properly made the necessary findings to support its administrative 

decision are matters that are routinely handled by the courts, 

irrespective of the complexity or the inherently discretionary 

nature of the underlying substantive decision. ~ainbow 

Naviqation Inc. v. Deoartment of the Navy, 783 F. 2d 1072 (D.C. Cir. 

1986). 

Neither the Act nor the APA bar judicial review of this 

limited question. While Congress did seek to eliminate many of the 

legal challenges that had plagued earlier efforts to close unneeded 

military facilities, the only specific exemption from existing laws 

incorporated into the Act was a limited exemption from the 

strictures of NEPA. g 2 9 0 5 ( c ) .  As to the applicability of the 

APA, Congress noted: 

The rulemaking (5 U.S.C. 553) and adjudication (5 U.S.C. 
554) provisions of the ~dministrative Procedures Act (5 
U.S.C. 551 et seq. ) contain explicit exemptions for 'the 
conduct of military or foreign affairs functions.' An 
action falling within this exception, as the decision to 

violated plaintiff's due process rights by failing to follow the 
procedures in the statute. Swecter v. Garrett; 971 F2d 936, 9 4 2  
(3rd Cir. 1992). 



close and realign bases surely does, is immune from the 
provisions of the Administrative Procedures Act dealing 
with hearings (5 U.S.C. 556) and final agency decisions 
(5 U.S.C. 557). Due to the military affairs exception to 
the Administrative Procedures Act, no final agency action 
occurs in the case of various actions required under the 
base closure process contained in this bill. These 
actions therefore, would not be subject to the rulemaking 
and adjudication requirements and would not be subject to 
judicial review. Specific actions which would not be 
subject to judicial review include the issuance of a 
force structure plan under Section 2903 (a) , the issuance 
of selection criteria under Section 2803 (b) , the 
Secretary of Defense's recommendation of closures and 
realignments of military installations under Section 
2803(d), the decision of the President under Section 
2803 (e) , and the Secretary's actions to carry out the 
recommendations of the Commission under Sections 2904 and 
2905. 

See H.R. Conf. Rep. 923, lOlst Cong., 2nd Sess., 706 (1990). - 
It is illuminating to note that the list of specific actions 

that Congress considered not susceptible to APA review does gc~J 

include determinations by the Commission. In particular, judicial 

review of whether or not the  omm mission failed to adequately find 

that the Secretary's recommendations had r substantially deviatedN 

from the force-reduction plan and the final base-closure criteria 

would surely not be barred, since this is a question going to the 

Commission~s authority and not to t h e  r e s u l t  of t h e   omm mission's 

exercise of that authority. 

While decisions explicitly grounded upon military and foreign 

policy concerns may not be susceptible to judicial review under the 

APA, the court remains immanently capable of determining whether a 

satisfactory explanation of an agency's actions had been 

articulated without reference to the underlying policy 

considerations. Rainbow Navisation, suDra. at 1080. 



E v e n  if A P A  r e v i e w  w e r e  unavailable here  d u e  to t h e  specific 

limitations placed on judicial review under that statute, the court 

would still possess sufficient inherent authority to review whether 

the Commission had met the threshold standard established in the 

statute for overruling the Secretary's recommendation. As the 

Supreme Court has noted, (e) xecutive action under legislative1 y 

delegated authority . . . is always subject to check by the terms 
of the legislation that authorized it; and if that authority is 

exceeded it is open to judicial review." INS v. Chadha, 462 U.S. 

919, 953 n. 16 (1983). 

The Supreme Court has recognized the distinction between 

situations where an action was taken ultra vires, which is the 

proper subject of judicial review, and ltclaim[s] of error in the 

exercise of that power," which are barred. Larson v. Domestic and 

Foreiqn Commerce Cor~., 337 U.S. 682, 689-90 (1949)). The 

important distinction is between situations that involve "the 

correctness or incorrectnessn of a decision and those addressing 

'Ithe power of [an] official, under the statute, to make a decision 

at all." - Id, at 691 n.12 (distinguishing Nobel v. Union River 

Loqqina RR., 147 U.S. 165, 174 (1893)). A court may find an ultra 

vires act where an officer "departed from a plain official duty" 

(Pavne v. Central Pac. R v . ,  255 U.S. 228, 238 (1921)), as distinct 

from an action that involves the exercise of executive discretion. 

Pennhurst State School & Hos~. v. Halderman, 465 U.S. 89, 110-111 

n.20 (1984). Here, the plain and unambiguous statutory duty 

imposed upon the Commission was to find that the Secretary had 



"substantially deviated" from the final base-closing criteria and 

the force-reduction plan before substituting their recommendation 

for that of the Secretary. Because the Commission wholly failed to 

make this necessary threshold determination, their decision to 

reject the Secretary's recommendation constituted a departure from 

plain official duty as established under the Act, and judicial 

review is appropriate. 

CONCLUSION 

For the reasons set forth herein and in Plaintiffsf Memorandum 

of Law, the Commission exceeded its statutory powers in deciding to 

recommend closure of Plattsburgh Air Force Base over the 

Secretary's contrary recommendation. The ~ommission~s failure to 

meet the necessary statutory standard to make this determination is 

a matter properly reviewable by this court. ~ i v e n  that plaintiffs 

will suffer immediate and irreparable harm in the event that the 

ongoing efforts to terminate operations at Plattsburgh ~ i r  Force 

Base are not halted, Plaintiffsf motion for a preliminary 

injunction and summary judgment should be granted and defendantsf 

motion to dismiss should be denied. 

Dated: April 5, 1 9 9 4  

MUDGE ROSE GUTHRIE ALEXANDER & FERDON 
f 

Richard K. Eaton 
James M. Spears 
Of Counsel 
2121 K Street, N.W. 
Washington, D.C. 2 0 0 3 7  
( 2 0 2 )  4 2 9 - 9 3 5 5  
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Edward M. Scher, Esq. 
Howard L. Zwickel, Esq. 
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Dennis D. Curtin, Esq. 
Stafford, Trombley, Purcell 
Lahtinen, Owens & Curtin, P.C. 
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Mark J. Rogers, Esq. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YO=; 
JOHN M. MCHUGH, AS UNITED STATES 

1 

CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
) 

DISTRICT OF NEW YORK STATE; RONALD B. 
1 
1 

STAFFORD, AS A MEMBER OF THE NEW YORX 
STATE SENATE, REPRESENTING THE 45TH 

1 

SENATE DISTRICT OF NEW YORK STATE, 
1 

GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 
1 
) Case No.: 9 3 - W -  

THE NEW YORK STATE ASSEMBLY, 1 1525 
REPRESENTING THE llOTH ASSEMBLY DISTRICT ) TJX DNH 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 

1 

YORK; THE CITY OF PLATTSBURGH, NEW YORX; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 

1 

TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
1 

OF PLATTSBURGH, NEW YORK; WILLIAM 
1 

BINGEL, AS COUNTY ADMINISTRATOR OF THE 
COUETY OF CLlNTON, NEW YORK; THE COUNTY 

1 

OF CLINTON, NEW YORX; JOHN J. DUFFY, AS 
1 

PRESIDENT OF LOCAL d 3735 OF THE AMERICAN 
1 

FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION 
OF GOVERNMENT PIPLOYEES; JOHN J. DUFFY; 

1 

BRIAN F. STONE, PHILLIP SPRAGUE, 
1 
1 

GIRARD F. CURTIS, JOHN BRYANT, JOHN WALLACE, ) 
AND CLARENCE J. JEFFERIES, 1 

Plaintiffs, 
1 

-against- 
) 
1 

THE DEFENSE BASE CLOSURE AND REALIGNMEWl' 
1 

COMMISSION, AND ITS MEMBERS: JAMES A. 
) 

COURTER, CAPTAIN PETER B. BOWMAN, USN 
1 

(RET. ) , BEVERLY B. BRYON, REBECCA G. 
1 

COX, GEN- H.T. JOHNSON, USAF (RET.) 
1 

HARRY C. MCPHERSON, JR. ,  AND ROBERT D. 
1 

STUART, JR.; LES ASPIN, AS UNITED STATES 
1 

SECRETARY OF DEFENSE; AND SHEILA WIDNAU, 1 
AS UNITED STATES SECRETARY OF THE AIR FORCE; ) 

1 
Defendants. 1 

Upon the Motion of United States Senators Daniel Patrick 

Moynihan and Alfonse DtAmato for Leave to File Brief Amicus curiae ,  



and all other arguments and pleadings herein, it is hereby 

ORDERED that the Motion of United States Senators Daniel 

Patrick Moynihan and Alfonse D8Amato be, and the same is, granted; 

and it is further 

ORDERED that United States Senators Daniel Patrick Moynihan 

and Alfonse D'Amato are granted leave to file a brief Amicus 

Date Judge 



U.S. Department of Justice 

Civil Division 

Washin~lon. D.C. 20530 

May 10, 1994 

VIA OVERNIGHT DELIVERY 

Edward M. Scher 
Assistant Attorney General 
to the State of New York 

The Capitol 
Albany, New York 12224 

Re: State of New York, et al. v. The Defense 
Base Closure and Realignment Commission, 
et al. (N.D.N.Y.) 

Dear Mr. Scher: 

This will respond to your letter of May 4, 1994. 

Defendants will not agree to execute your proposed stipu- 
lation. In the Supplemental Declaration of Colonel Robert E. 
Dawson, filed with the Court on April 29, 1994, defendants 
apprised the Court and the parties of additional relevant facts 
concerning the closure plans for Plattsburgh Air Force Base 
between now and July 15, 1994, not included in the initial 
Declaration of Colonel Dawson, and indicated their intention to 
abide by those plans. As we previously explained to you, these 
declarations constitute statements of fact and intent, and 
defendants are unwilling to make them part of what would be, in 
effect, a preliminary injunction by agreement. Moreover, your 
proposed change in paragraph 4 of the stipulation requiring 
"certification to the Court of a national emergencyItt in order 
to alter defendants' base closure plans, would violate the 
principles of separation of powers. 

We therefore renew our request that you execute the 
Stipulation sent to you with our letter of April 28, 1994, and 
then file it with the Court. Even if you choose not to execute 
the Stipulation, defendants intend to carry out the closure plans 
as stated in the Declarations of Colonel Dawson. 

ARTHUR R. GOLDBE 
Assistant Direct CY 

Federal Programs Branch 
Civil Division 



cc: Honorable Thomas J. McAvoy 
(via overnight delivery) 

All counsel of record 
(via regular mail) 

bcc: Major Bernard Doyle 
Mary Ann Hook 
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U N I ~  STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORKi MAR30 M a  CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORK; 
JOHN M. 'MCHWGH, AS UNITED STATES 
CONGRESSMAN FROM TRE 24TH CONGRESSTONAL 
IIXBTRICT OF NEW YORK STATEI RONALD 8. 
STAFFORD, AS A HEXBER OF TKE NEW YORK 

. STATE .SENATE, REPRESENTING TKE 45TH 
SENATE DIS'PRICT OF NEW Y ~ R K  STATE, 

..- ' GBORGE CERISTULN ORTLOFF, AS ' A MEMBER OF 
THE NEFJ YORK STATE ASSEMBLY, 
REPRESENTING THE llOTH ASSEMBLY DISTRICT 
OF NEW YORK STATE; CLYDE RABTDEAU, AS 
MAYOR OF THE CITY OF PIATTSBURCH, NEW 
YQRK: THE CITY OF Pl3TTSBmGH, NEW YORK; 
A R ~ '  L E F E ~ E ,  AS S U P ~ ~ ~ S O R  OF THE 
TOWN OF.PLATTSBWRGH, NEW YORR; THE TOWN 
OF PLATTSB~GH, ~ r n  YO=; wrmm 
BINGEL, AS COUZ?TY ADMIN1STRqTL)R OF THE 
C O W Y  OF U I N T Q N ,  NEW YORK;' THE COUNTY 

, . OF. ' C L I ~ O N ,  N@W YORK; JOHN J, DWFY, AS 
ER~~IDENT OF LOCAL # 3735 OF .THE 
= I W  ..FEDERATION OF GO-T 
EXPLQYXES; LOCAL' # 3735 OF THE AMERICAN 
FEDERA$ION. OF GOVERNMBPST EMPLOXj3ES; JOHN 
J.: '~UFFY: BRIAN F. STONE, F'HJLLIP 

, GP3RAGUE, &I- I?, CURTIS, JOHN BRYANT, 
JSHN WAXLACE, AND m N C E .  5.  JEFFERIES , 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS: JAMES A. 
COURTERl CAPTAIN PETER B- BOWMAN, USN 
(&.)-, BEVERLY B. BYRON, REBECCA G- 
COX, GENERAL H . T. JOHNSON, VFAF (RET. ) , 
HARRY C. MCPHERSON, JR., AP3D ROBERT D, 
.S,TUART,~ JR-;. LES ASPXN, AS WITED STATES 
SEGRETARY. OF .DEFmSE; AND. SHEILA 
WIDNAI;fr,,. AS UNITED S,TATES SECWTARY OF 
THE .AIR FORCE; 

Dkfendants. 

j ) ~  6 'qc? . . 
f~ ., +. . L O  . ;<. tiid , 

.- . . .. . . " ..  . . 3 .:...;.i 

. I. .  ." - . 

Pla int i f f s ,  .by their attorneys, far their c~mplaint against 

t,he defendants, allege: 
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- 
1. Thia lawsuit is bwught to prevent the illegal and 

unproctedented attempt by the Defense B a s e  Closure and Realignment 

Commission to replace the United States Departnent of Defense as 

She principal architect o f  American defense policy.  In easenae, 

theCommission, for the very first time, closed a military base 

(Plattsburgh Air Force Base) against the advice of, and without 

the.required statutory ipput from both the United States A i r  

F&CC qnd the United StateEi Department af  Defense, which both 

f u n d . t h a t  the continued functioning of this Base was central to 

the adequacy of the military preparedness of this nation. The 

recomen8.ation by the ConmissSon to close Plattsburgh Air Force 

B a s e  is an action not only in violation of the limited powers 

granted to the Cornmission by the Defense Base Closure and 
. . 
Realignment A c t  of 1990, but also  one which has the potential of 

undermLnSng.the effectiveness of the defense of t h e  United 

States. The Conunlssionvs acti0n~ challenged in this case, if 

allowed to stand, would establish a dangerous precedent allowing 

the commission to ignore both the Air Force, the Department of 

Defense and the statutory limitations which are part of the 

pr.pcess of closing military bases under the statute in issue. 

2. M o r e  specifically, this is a c i v i l  action for  a 

dqclaratory judgment, pursuant to 28 U-8 .C.  $g 2201 and 2202, 

declaring and adjudging as void, illegal, and of no force and 

effect, the recommendation of the Defense Base Closure and 

Realignment  omm mi as ion ("the r om mission^^] to the President af the 
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Ohfted States, ("the Prr?sidewktt) dated July 1, 1993, to close 

Plattsburqh A i r  Force Base, in Plattsburgh, 'New York, (the only 

active duty U.S. A i r  Force Base located east of the State of Ohio 

and North of the State of New aersey), and the approval of the 

aforesaid Cornissfon's recmendation by the President. Such 

judgment 3s 'sought upon the ground that the Comraikeibn in making 

the aforesaid rec~mmendation, exceeded their  authority under the 

Defense B a s e  Closure and Realignment A c t  of  3990 (Public Law No. 

101-510, Title XXIX,  $4 2901-2910, November 5 ,  1990) (**tho Actw) ,  

because the Commission recommended Chat Plattsburgh be closed in 

t h e  absence of any recornendation by t h e  Secretary regarding the 

closure or realignment of the Base, and the Commission rejected 

Ule decision of L e s  Aspin, as United States Secretary of Defense, 

to keep Plaktaburgh Air Force Base open, when there was no 

substantial deviation by.-the Secretary from his force structure 

plan and f i n a l  criteria (uses in identifying bases for  closure or 

realignment) in the rendering of  h i s  recommendation; and the 

President's approval of t h e  closure of  Plattsburgh ~ i r  Force B a s e  

was m a d e  after the submfsslcm to h h  of  the Commission's 

recommendation for such closure, which recommendation was not  

made in accordance with the requirements of the Act. This act ion 

i,s further brought to obtain an injunction enjoining L e s  Aspin, 

as United States Secretary of Defense ("the Secretaryn), Sheila 

Widnall, as Vnited States Secretary of the Air Farce, and their 
' 

agents and employees, from taking any action to close Plattsburgh 

A i r  Force Base, predicated upon the approval of the president of 
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the C ~ i s s i o n t s  recommendation to close the Base and to  further 

enjoin them from taking any action to make WcGuire Air Force Base 

the home base of the East Coast A i r  Mobility Wing. 

lzuxLls 
3 .  Plaintiff, the State of New York ("New Yorkw), is a 

sovereign Skate o f  the United States o f  America, which includes 

within its boundaries Plattsburgh A i r  Force Base, in Plattsburgh, 

New York, and the geographic area covered by the United States 

District Court far the Northern ~istrict of N e w  Yark. 

' 4 ,  Plaintiff, Mario M. Cuomo, is a citizen of the State of 

~ e w  York, and its duly elected and serving Governor, w i t h  his 

principal office located in the City and County of Albany and 

s t i t e  of New York, which is within the judicial district covered 

by the United States ~istrict Court for the Northern District of 

New Y ork . . .. - .- .. 

5. plaintiff, John M. McHugh, is a citizen of the S t a t e  of 

New York, and the duly elected and serving United States 

Canqressman from the 24th Congressional ~istrict of New ~ork, 

with offices located in the County of clinton and State of New 

York, -which is with in  t h e  judicial district covered by the United 

States District Court for the Northern ~istrict of New York. 

6 ,plaintiff, Clyde Rabideau, is a citizen of the State  of 

New.York, and the duly elected and serving Mayor of t h e  C i t y  of 

Plattsburgh, New York, with offices in the City of Plattsburgh, 

New York, which is within the judicial district covered by the 

United States District Court for the Northern ~ i s t r i c t  of New 
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York. 

7 .  plaintiff, the C i t y  of Plattsburgli, New York, is a 

pol i t ical  subdivision of the State of New York, located within 

the,gecqraphic area covered by *he United States District court 

f& the Northern District Of New York, and includes within its 

bo,wdaries pottfons o f  Plattsburgh A i r  Force Base. 

8. Plaintiff, A r t h u r  LeFevre, is a citizen of the State of 

New York, and the duly elected and serving supervisor of the Town 

OF Plattsbutgh, New Y o r k ,  w h ~  resides and has offices in the Town 

of'~lattsburgh, New York, which is w i t h i n  the  judicial  clistrict 

covered by t h e  United States District Court for the Northern 

~istrict of New York. 

9 PJaint i f f ,  the Town of Plattsburgh, New York, is a 

political subdivision of the State of New York, located within 

the area- covered by M e  United States District Court 

for the Northern ~istrict of New York, and includes w i t h i n  its 

boundaries portions of Plattsburgh A i r  Force Base. 

lo. Plaintiff, William,BingeL, is a c i t i z e n  of the State of 

New York, ahd.the duly appointed and serving County Administrator 

of the-County of Clinton, New York, who resides and has offices 

in the County of Clinton, New York, which is within the judicial 

district covered by the United States ~istrict C o u r t  for the 

Northern District of New YorR, 

1 1  P l a i n t i f f ,  the County o f  Clinton,  New York, i s  a 

pol i t ical  subdivision of the State of New York, located within 

t h e  geographic area covered by the united States District Court 
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for the Northern District of N e w ' Y o r k ,  and inrrludes within its 

boundaries all of Plattsburgh Air Force Base. 

12. Plaintiff, Ronald B. Stafford, is a citizen of the 

state of New York, and the duly elected and serving member of the 

Senate, representhg the 4 5 t h  Senate D i s t r i c t  of New York State, 

with offiasrs located in the County o f  Clinton and State of New 

York, which is within the judicial district covered by the United 

Stktes D i s t r i c t  Court for the Northern District of New York. 

13. Plaintiff, George Christian brtloff, is a citizen of 

We state of New York, and the duly elected and serving member of 

the AsserPbly, representing the 110th Assembly ~istrict of New 

York State, . w i t h  offices located in the County of Clinton and 
. .  . . 

&ate of ~ e w ' y o r k ,  which i s  within the judicial district covered 

by the United States D i s t r i c t  Court for the Northern D i s t r i c t  of 

New York.~. . - - 

14.  Plaintiff, John J. lhffy, is the president of the 

p l a i n t i f f ,  Union Local No. 3735 of the ~merican Federation of 

covernment Employees, and resides in the county of  linto on and 

the State of New York, which is within the judicial d i s t r i c t  

covered by the United States District court for the Northern 

D i s t r i c t  of New York. 

, .  5 .  P l a i n t i f f ,  Union Local NO. 3735 of the American 

redexation of Government Employees, is an unincorporated labor 

organization .recognized and certified by the Federal Labor 

Relations Authority, under the Civil Service Refam ~ c t  of 1978 

(5~u.s.c. $ 7101 et, sea.), with principal offices located in  the 
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County of Clinton and State of N e y  York, which is within the 

judiafal district covered by the United States District Court for  

the Northern D i s t r i c t  of New Y o k .  

6 P l a i n t i f f ,  Union Local No. 3735 af the American 

~ederation of Government Employees, is the exclusive bargaining 

representative for approximately one-half or 250 of the total 

number of civilian employees af Plattsbuxgh A i r  Force Base, who 

perform in such capacities as welders, carpenters, vehicle 

mechanics, snow plow drivers, secretaries, clerks, graundskeepers 

and ,warehouse personnel. 

' . 17. p l a i n t i f f s ,  John J. Duffy, Brian F. Stone, ~hillip 

Sprague, Girard F. Curtis, 3ahn Bryant, John Wallace, and . 

clarence J. Jefferies ate members of tho aforesaid Union, and 

civilians employed at the Plattsburgh A i r  Force Base, who reside 

. -  - ,.-in-the,Cqunty of  linto on and State of New Yark, which is within 

the judicial di s t r i c t  covered by the united States ~istrict Court 
. . 

for the Northern D i s t r i c t  of New York. 

, . ,  18. . ~ l , a i n t i f f ,  John J. Duffy i s  a welder who has been a 

m e n b a r  of the aforesaid Union for 5 1/2 years, employed at 

P.lattsburgh ~ i r  Force B a s e  far 6 1/2 years, and employed by the 

Federal Government for 2 0  years. plaintiff, Brian Stone is a 

qua1,ity assurance technician who has been a member of the 

afor@sa'id Union for 4 1/2 years, and employed at Plattsburgh A i r  

Force Base for 5 years. Plaintiff, Phillip Sprague i s  an air 

field cleaner and equipment operator who has been a member of the 

aforesaid Union for 5 years, and employed at Plattsburgh Air 
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Force Base for 9 years, Plaintiff Gerald F. m t i s  is an 

electrician ,who has been a member of the afciresaid Union for 10 

years, and employed at Plattsburgh Air Force Base for 20 years. 

Plaintiff, John Bryant i s  a mechanic who has been a m e m b e r  of the 

armeaaid Union for 6 years, and employed at Plattsburgh A i r  

Farce Base far 5 years. Pla int i f f ,  John Wallace is a supply 

clerk who has been a member of the aforesaid Union for 4 years, 

ertnplbyed at Plattsburgh A i r  Force Base for 10 years, and was a 

menber of the military f o r  21 years. Plaintiff, Clarence J. 

Jefferies is a supply clerk who has been a member of the 

af4resai.d Union for 5 years, employed a t  Plattsburgh A i r  Force 

~ s s e  for 7 years, and was a member of the military for 24 years. 

a9. ~efendant ,  the Defense Base Closure and Realignment 

coqrmission, (%he Commissianw) i s  an independent cornmissIan 

., - . created under S 2902(a) of, the A c t ,  which is charged with primary 

res@onsibilities thereunder, including insuring an independent, 
. . 

, lawful and fair process for  closing and realigning 

military installations. 

.. . , 20. Defendant, James A.,Courter, is the duly appointed and 

serving chairman of the  omm mission, and defendants Captain Peter 

B. 30rn,n, USN (ret . ) Beverly B. Byron, Rebecca G. Cox, General 

H..T. aohnson, USAF (ret.), Harry c. McPherson, Jr. and Robert D. 

S t u a ~ ,  Jr, are duly appointed and serving members of the 

21. Defendant, Les Aspin, is the duly appointed and serving 

united States Secretary of Defense, whose respansibiliCies 

8 
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include oversight of the military forces and formulation of the 

c3eten.e policy of the United States, and whdse principal offices 

are located at the Pentagon, Washington, D. c. 

22. Defendant, Sheila Widnall, is the duly appointed and 

serving United States Secretary of the ~ i r  Force, whose 

responsibilities include oversight of Plattsburgh Air Force Baee 

in Plattslyxgh, New York, and whose principal offices are located 

eit.the Department of the Air Force, the Pentagon, Washington, 

23. Each of the defendants holding the offices indicated 

are sued in their of f ic ia l  capacities only. 

2 4 .  ~ l l  of the above-mentioned p l a i n t i f f s  representing the 

. state of. N*. ~ o r k  and its-various political subdivisions, would 

be,,immediately, substantially and irreparably harmed by the 

closure of Plattsburgh A i r  Force B a s e ,  by virtue af representing 

political subdivisions and c i t i zens  which, for the reasons stated 
. . 
hersin, w i l l  euff er immediate, substantial, and irreparable 

economic hardships from such a closure. 

2 5 .  P l a i n t i f f ,  the State of  New York, would a l so  be 

imedfately, substantially, and irreparably harmed by the closure 

of Blattsburgh A i r  Farce Ease because: 

a) the 174th ~ighter wing of the New Yark State A i r  
National Guard at Syracuse, New York, uses for its 
training exercises refueling tankers from Plattsburgh 
~ i r  FOrCe Base; 

b) Plattsburgh Air Force Base is a weather divert base to 
which the 174th Fighter Wing proceeds in the event of 
inclement weather conditions; 

c) Plattsburgh A i r  Force Base is an emergency recovery 
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base for the 574th Fighter Wing, to which fighters 
.proceed in the event of prablems encountered in the 
air; 

d) The 105th and 109th A i r  ~ i f t  Groups, of the New York 
State Air National Guard at Syracuse, New York use 
Plattsburgh A i r  Force Base for air mew proficiency 
training (approaches and landings); 

e) The '106th Rescue Group of the New Ybrk State ~ i r  
~ a t i o n a l  Guard at Syracuse, New Ysrk uses Plattsburgh 

'. A i r  Force Base for Water training, requiring the 
proximity of fresh water ta an air force base. 

The closing of Plattsburgh Air Force Base would pose significant 

problems to the conduct of the aforesaid training exercises, 

negatively affecting the military readiness of plaintiff, the 

, State OF: New York. 

. z s . . ,  P l a i n t i f f ,  the City of Plattsburgh, New Yark, would be 

immediately, substantially and irreparably harmed by the closure 

of pfattsburgh ~ i r  Force Base, because it supplies the Base w i t h  

sewer, water, and electrical services, and would thereby lose 

substantial revenues from the decrease in demand f o r  these 
. . 

ot&vicee, and be forced to increase rates for these ssnricea to 

residents of the city. In addition, the closure of t h e  Base 

wou14 cause the loss of substantial C i t y  sales t a x  revenues, and 

.the ~ Q S S  of significant numbers of jobs connected both directly 

and indirectly to the Ease, thereby substantially increasing the 

City's unemployment rate. Furthermore, military contracts for 

.b&e aonstruction and updating of base facilities have been 

terminated, and future contracts will not be let, causing the 

.l~ss.of hundreds of construction-related jobs, with the resultant 

dqstabilfzation of the local economy. The sudden vacancy of the 
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Base real property would decrease property values, resulting in 

increased real property taxes For City property owners, and until 

the Base property is sold would further reeult in discouraging 

new construction which would lead to a higher than normal rate of 

unemployment in the building trades and decreased sales of 

, . building.supply materiala. Until the Base property is sold, its 

holding costs would shift t o  the city, resulting in a substantial 

'cost burden an c i ty  taxpayers, which burden would include the 

costs of needed increased police and fire protection. All of 

the foregoing consequences would result in a severe impact upon 

me city's budget'and ahility to pravide needed services to its 

qthe'r residents. 

: 27.  .p la int i f f ,  the Town af Plattsburgh, New Yark, would be 

imtadiately, substantially, and irreparably harmed by the closure 

af . . Plattsburgh . . Air Force Base. because of the substantial 

shrinkage and negative impact upon its economy which would be 

caused by the loss o f  approximately 3,000 jobs from the closure 

af Plattsburgh A i r  Force Base. In addition, the closure of the 

B a s e  w o u l d  cause the loss of substantial sa les  t a x  revenues. 

Fu*thermpra, military cantra,cts far base construction and 

updaiing ,of base faci l i t ies  have been terminated, and future 

'contracts~wfll not be let, causing the loss of hundreds of 

cgnsgruction-related jobs, with.the resultant destabilization of 

the,local economy. All of the foregoing conswences  would 

result in a severe inpact upon the Town's budget and ability to 

provide needed services to its other residents. 
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28. plaintiff, t;he County of Clinton, New York, would be 

immediately, substantially, and irreparably 'harmed by the closure 

of.Plattsburgh Air Force B a s e  because of the substantial 

shrinkage and negative impact: upon its economy which would be 

caused by the loss of approximately 3 ,000  jobs front the closure 

~f Plattsburgh A i r  Force Base. In addition, the closure of the 

Base wuld cause the loss of Substantial sales tax revenues. 

hrsthermore, military contracts for base constmction and 

updating of base facilities have been terminated, and future 

contracts will not be let, causing the loss of hundreds of 

construction-related jobs, w i t h  the resultant destabilization of 

,We',local economy. All o f  the foregoing consequences would 

r,wult i n  a s++crc impact upon the Cowty1s budget and ability to 

pr-ide needed services to i t s  other residehts. In addition, the, 

county would be immediately, substantially and irreparably harmed 

by.thc loss of substantial tipping fees paid by Plattsburgh A i r  
. .- .. 
~orse Base relgting to solid waste disposal, as such tipping fees 

covered the cost of the large cbunty-owned facilities which w e r e  

enhanct2d.h s i z e  because of the use made of them by the Base. 

. . .  2 9 ,  Plaintiff, Local Union No. 3735 of the American 

Federatian of Government Empl~yees would be imediately, 

substantially,  and irreparably harmed by the closure of 

.P&attsbwgh ~ i r  Force Base as a result of a l l  its m@mbers losing 

wir jobs at the Base. Significant numbers of its members would 

experience difficulty reentering the labor force without 

substantial retraining, 
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30, Pla int i f f s ,  John J. wf fy ,  Brian F. Stone, Phillip 

Sgrague, Girard F. Curtis, John Bryant, Yohri Wallace, and 

Clarenae J. Jefferies would 'be imediately, substantially and 

ixxepasably h a m d  by the closure of Plattsburgh A i r  Force Base 

by Uie lass  of their jobs on the Base, and in addition, 

pla int i f f ,  John J. Duffy, would also be similarly harmed by 

virtue of representing the aforesaid Union, all of whoso members 

would lose their jobs as a result of the closure of the Base. 

JIJRXSDICTION 

31. The claims of plaintiffs are founded upon, and 

jurisdiction of this action 19 maintained under 28 U.S.C.  $5 1331 

('existence. of a federal question), 1337, 1346 (a) ( 2 )  , 1361, the 
Defense , B a s e  Closure and Realignment Act of 1990 [Public Law No. 

105-510, Title X X I X ,  S§ 2901-2910, November 5, lggo), the 

Adminiserative Procedure A c t  (5 U.S .C .  701 & secr.) , and common 

law prinsiples . .  of judicial review and the separation of powers. 

A. declaratory judgment and further relief nullifying t h e  

. &oresaid reconunsndations of t h e  Carnrqission and the,~resident, 

and obtaining injunctive relief are appropriate under 28  U . S . C .  

ss 2201 ,.and 2202. 

32. Venue of this action in the Northern District of New 

Y0rk.i~ ,proper under 28 U.S.C. 55 1391(b) and (e), and 

1402 (a) (1) . 
I U D  ..REALIGNMENT ACT OF 1990 

33 .  Tho A c t ' s  purpose,is V o  provide a fair process that 
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will result in the timely closure and realignment of military 

i,nstallations inside the United States. g '2901 (b) - 
3 4 . .  The Act creates an independent commission, denominated 

the wlkfense Base Clos,yre and Realignment CcJrnraissionW1, which is 

appoint;@ by the president o f  the united !Skates w i t h  the advice 

and.consent of the United States Senate. g 2902Ca). 

35, The Secretary is obligated t o  provide the united States 

congress and.the commission w i t h  a six year I1force structure 

plann for the United States,Armed Forces that assesses national 

security threats and the force structure needed to meet them. 

S 2903 (a) (1) - ( 2 )  . 
36. The A c t  also reqh-es the Secretary t o  formulate 

'c,rit,eri.?.for.pse in identifying baser for closure or realignment. 

>24ese criteria arc required to be published in the Federal 

Register for.~ublic notice'end comment, and are further required 

to be submitted to the United States Congress f o r  evaluation and 

approval. S 2903 (b) . 
. . .. 37. ,In order to initiate the base closure and realignment 

procedure, the Secretary must recornend base closures and 

realignments.by April 15 of the year in issue, and such 

recommendations must be predicated upon the aforesaid force 

structure plan and iinal criteria. $ 2903  (c) ( 3 )  . 
38. The Commission'mSt then review these recammendations, 

.and prepare a report for the President containing its review and 

analysis of the Secretary's ,proposals and the Comissionls 

recgmwndations for base closures and realignments. 
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39. 'Phe A a t  kequires the ~ a m i s s i o n  to hold public hearings 

on the Secretary's reconuumdations. S 2903(d)(L). 

' 40. , Seations 2903 (d) ( 2 )  (B) o f  the A c t  provides that @'the 

~&irs~ieh may m a k e  changes in any of the rear>mmendTltions made by 

.the. Secretary if the.Ccmmission determines that the Secretary 

,,deviated oupetantially from the force structure plan and f inal  

c r i t e i a  referred to in subsection (c) (1) in making 

, . 41. Sections 2903(d) (2 )  (C) & (D) of the A c t  provide that 

Ul'e'Cwrrmissiqn may add a military installation to the list of 

.military hs ta l la t ions  recommended by the Secretary for closure 

'or:r;ealignment "only if,n among other requirements, the  

Commission makes tho determinations required by S 2903 (d) (2) (B) 

that,the Secretary deviated substantially from the farce . . -  

structure pl.an and final criteria, and "publishes notice of the 

proposed change in the Federal Register n o t  less than 30 days 

bofsri. trqnsmitting . . its recommendations to t h e  President. - . . 
42. . The  omm mission's report to the President must explain 

and justify any departure from the Secretary's list of 

recommendations. 5 2903 (d) (3) . 
43. A f t e r  the ~ommisiion has made its racoamendatiqnc, the 

~ct:requires, that by July 1 of the year in issue they be 

presented to the President for hie review. 3 2903 (8 )  (2)  (A) .  

44, The President may approve the ~ommissionrs 

recomraendations, or disapprove them, in whole or in part, and 
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must transmit' h i s  detsmination to the Commission and the Unite& 

States Congress. S 2903 (e) ( 2 )  - (3)  . 
45. If the President approves the  recommendations of the 

Comisaion, the,United Statqs Congress has 45 days f r m  the date 

of this approval to pass a jo in t  resolution disapproving of the 

CouimisaLenls recommendation6 i n  their entirety, $$ 2904(b), 

I .  46. ,~f,such a ~ongressional disapproval resolution is 

enacted,,  the Secretary may not  close the bases approved far 

closure by the President. S 2904tb). 

47. If the President disapproves the Commissionts 

r&colmondations, in whole ox- in part, he returns them to the 

'commission. The Commission then reconsiders its recommendations 

in,vfew of ,the President's actions, and resubmits a revised list 

for the president's consideration by August 15, $ 2903(e)(3). 

48.  If the president does not send to the U.S. Congress an 

apprgv,ed list of recommendations (in the form in which it i s  

re%urned by the Commission) by 1st of the year in which 

the . commission . has transmitted such recommendations ta the 

Presid.-t, the base closure process for that year is terminated. 
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49. , On Februaw 15, 1991, the Secretary, pursuant to the 

Act, published fn tho Federal Register, for public notioe and 

c k e n t ,  the. ariteria used by him in identifying bases for 

ciorure or realignment. $ 2903 (b) . 
50.  On.or about February 15, 1991, these criteria were 

presented to the United States Congress which evaluated and 

appraved'them on ar about March 15, 1991, as required by the ~ c t .  

'S 2903 (bj 

51, In December, 1992, the Secretary announced that the 

+ha1 criteria to be used in 1993 would be identical to those 

used 'in 1991, , 

" 52. On March 12, 1993, the Secretary provided the United 

States Congress and the Cdpunission with a six year force 

stzh.zc'ture plan assessing nat;ional security threats and the force 

structure needed to m e e t  t h e m  for the years 1994 through 1999. 
. . .  

S. 2 9 0 3  (a) (1) 4 2 ) .  

. .  53. On March 15, 2993, the Secretary, pursuant to t h e  A c t ,  

recommended base closures and .realignments to the Commission 

based upon the aforesaid fare@ structure plan and final criteria 

ysed in identifying bases far closure or realignment. 

,5:.2903 ( C )  (I.) . 
. . 

. , 54. In h i s  reconuaemjations, the Secretary did not recommend 

Plattsburgh ~ i r  Force Base for either realignment or closure, 

having previously determined that Plattsburgh A i r  Force Base 

w u l d ,  for the proper defense of the nation, remain open as the 



east aoast: home base of one of kwo newly-conceived composite 

units called A i r  ~obility Wings. In fact, the Secretary, 5n its 

H a r a h  15, 1993, reconmendations stated the following as i t s  

juatifiwtion for the realignment of McGuire A i r  Force Base: 
. . 

. The A i r  Forcre plans to establish a large 
nrobilfty base i n  the Northeast to support the 
new Major Regional contingency ( a C )  
.strategy. MuGuire was evaluated specifically 
as the location far this wing, along w i t h  
other bases that met the geographical 
criteria and were available for this mission: 
Griffis AFB, New York and Plattsburgh AFB, 
New Yoxk. Plattsburgh AFB ranked best i n  
.capability to Support the air mobility wing 

. .  . duo to its geographical location, attributes, 
and base loading capacity. Principal 

. . ' .: mobility attributes include aircraft parking 
. apace (for 70-80 tankerlairlift aircraft), 
: fqel hydrants and fuel supplyfstorage 
capacity, along with present and future . 

. . ' -. encroachment and airspnce considerations. 

. .  When Plat,tsburgh AFB was compared directly 
with McGuire AFB, Plattsburgh AFB rated 
better in a l l  of the mobility attributes..,- , 

air mobility wing.at'P1attaburgh AFB w i l l  
eliminate many of the problems associated 
with.operatfng at McGuire AFB, in the midst : of the New York/New Jersey air traffic 
congestion. Basing the additional aircraft  
of an air mobility wing at McGuire AFB w i l l  
add to that congestion. Plattsburgh AFB, on 

. . the other hand, has ample airspace for , 

present and future training by an air  
mobility w i n g .  A l s o ,  the FAA has long 
expressed a desire far civil use of McGuire 
AFB, which w i l l  ease the congestion at other 

, airfielda and terrininal facilities in the New 
~ o r k  and ~hi lade lphia  metropolitan areas. 

. For these reasons, McOuire AFB was 
... . . . . recommended for r e a l i m e n t  and conversion to 
. .. . ,an A i r  Force Reserve Base. 

. .  53. .The Secretary's decision to retain Plattsburgh A i r  

Porae Baaa as the home of the E a a t  Coast Adr Mobility Wing was 

determined to be consistent with the force structure plan and 
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final criteria based upon an analysis o f  160 separate factors 

which were formulated by the United States Air Force. 

56.  This discussion of  Plattsburgh Air Force Base by the 

sdpretary as.part of the recornendation regarding McGuire Air 

Force Base was necessary since the location of the East Coast ~ i r  

M~bility W i n g  at Plattsburgh A i r  force Base played a key role in 

d=tekining the secretary's recamendations regarding rmalignment 

of McGutre A i r  Force Base. 

57. . Since the discussion of Plattoburgh Alr Forae Base by 

the Secretary was not in the form of a separate recommendation 

for either closure Or reali.gnment, but only in the context of the 

r.ecommendation regarding disposition of McGuire Air Force Base, 

such discussion was confined solely and exclusively to the only 
. . 

relevant factor therein--the air mobility wing. In other words, 

.there .was.no .discussion by the Secretary of ..... - other - needed military 

uses of Plattsburgh, if it were not to serve as home of the East 

Coast Air Mobility Wing. 

. 58. .Notwithstanding the Secretary's designation of 

Plattsburgh Air Force BnSa as the location of the East Coast 

Mobility Wing, on June 1, 1993, the Commission published a notice 

in,the Federal ~egister pueporting to add Plattsburgh Air Force 

Base, . . among other military installqtions, to the list the 

C@armission would nconsid@r .as pyoposed additions to the Secretary 

bf Derfensevc March, 1993 list of military installations 

yecornended far closure or The Comumission made no 

findin& of substantial deviation before adding Plattsbutgh to 
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the list of military installations, nor did the Commission 

explain its additions in any manner whatsoever. 

59. The  omm mission held hearings to consider and discuss 

'~euretary 8 reooammendationa as well as the additional 

A~itrry installations purportedly added by the cosilision.. In 

addition, the commiesion requested its etaff t o  analyze the 

recommendations. of the searetary, as well as various ~lsaenariosfv 

nat recasrmended by the Secretary of Defense. Several of these 

hcaenariosW focussed on U e  question of which base should, in the 

,opi,nion.of the ~onuuission, be the  base of the East Coast Air 

Mobility wing, notwithstanding that the Searetary had made this 

deteminption and had made no recommendation to the Commission 

. .regarding Plattsburgh A i r  F ~ r c e  Base. 
. . 

60 ,  On June 24,  1993, after consicleration by the Commission 

,&f various comparisons of '~c~ulre, G r i f f i s  and Plattsburgh A i r  

~prce,Baeek. for cgmpatibilJty for the ~ i r  ~obility Wing mission, 

'cBm+eoioner Johnson made a motion relating to the Secretary's 

recommendation to xealign McGuire Air Force Base. Commissioner 

.Johnson prefaced h i s  statement by brief remarks explaining why he 

beliexed that "McGuire is the proper base fox an East Coast 

~obil5ty base." His remarks focussed primarily on the location 

of M C G U ~ ~ ~  and did not mention any basis for a conclusion that 

.the secr.etarp in choosing Plattsburgh as the Hobility Wing 
. . 

ldcation'bad :substantially deviated from the force structure plan 

4nd the final criteria. 

61. In response to Comissioner Johnsonla remarks regarding 
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his .opMon of the proper base for the Air nobility wing mission, 

Cdmmiasioner'Byron noted that: the A c t  requires substantial 

deviation before W e  C O ~ S S ~ O ~  can ahange a xecammeirdation of 

the Seoretary. She noted tihat avut under the Commisoion~o own 

staff aa3yeis  of the three batrea, McGuire did not come in a t  the 

,tbp of kh#t.liet for the AirWobility Wing mission. She stated 

that me, ease for substantial deviation had not been made on the 

reuord before the C d s s i o n .  . 

62 . .  Notwithstanding Commirtsioner Byron'~ comments, 

Commiresioner Johnson made a motion t o  the effect that the 

6ecretar-yts recommendation to xealign XcGuire substantially 

deviated from the .final criteria 1, 2, 3, and 4, that McGuirs be 

retained 'as an active instillation, and that McGuire be 

estaglished as the E a s t  Coast A i r  Mobility Wing Base. The motion 

did . not . state that the Ccrmmissicn. found that the Secretary s 

xeoonunendation substantially deviated from the force structure 

plan, nor could any such finding have been based upon the 

evidence presented to the Commission. The motion was passed by . . 
the :Commission by a vote of 6-1. 

,.. . : . The record of the,public hearings held by the 

commissi~n in Washington D.C. during June, 1993, inaicates that 

nu significant information was presented to the Commission w h i c h  

,supported the cloaing of Platteburgh Air Force Base, much less a 

demonstration that the Secretary's decis ion to keep it open 

dhviated substantially from the force structure plan anti f i n a l  

criteria. Rather, the record contains explicit acknowledgments 
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by the codssion and its staff that Plat*eburgh was well suited 

tothe A i r  Mobility Wing Mission. Cammissioher Johnson, when he 

. made h i s  motion to make McGuire the A i r  Nobility Wing Base, 

atated that  WPlattsburgh has the best faailities,n nPlattsburgh 

has, .by far, the largestn re@, both Plattarburgh and Griffis 

ahavo, rolptively less tab] congeetion, 

64. The primary ,basis offered by Comissioner Johnson for 

.hi.s:motien designating McGuire as *he East Coast Mobility Wing 

B a s L , w a s  $ts . loaation near wcustomerrrr.~ This was reiterated and 

confhed .by  remarks made by Cammissioners Johnson and Courtsr 

after the,vote. Rowever, the Air Force plainly considered the 

location of the three bases,.Griffis, M c G u i r e  and Plattsburgh in 
. . 
making i t s  determination.' 9%; locition of McGuire wag considered w 
nor. appropriate for the Air Mobility Wing mission because of air ,\q ,i 

c-_-/------ - 
congestion. . Whf le the .. c d i s i o n  acknovladga~e b- - air congestion 

\/ , 
.near WcGuiwe, and that there was no such congestion near 

Plpttrbwgh, the Coarmission determined that: the Nobility Wing 

mission could still be accomodatad at McGuire. The Commission, 

however, failed to demonstrate how t he  Secretary deviated 

substantially from tho f inal  criteria in determining that 

Plattsburgh should be the East Coast Mobility Base. 

. '  :65.  FoSlowing this vote, and following further discussion 

reggrdipg ocher A i r  Force Bases, none of which focussed on any 

substantial deviation Of the Secretary w i t h  respect to 

Plat.tsburgh A i r  Force Base, Co~issioner McPherson made +he 

PgLlowing motion with respect to Plattsburgh A i r  Force Base: 
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I move that the C d o s i o n  find that the 
secretary of DeZense deviated substantially 
from Criteria 2 and 4 and, therefare, that 
the commission adopt the following 
reconkmendation: 

C l o s e  Plattsburgh bfr Forae Base and 
transfer the KC-135s to HcGuire  ALr Forue 
Base. The Commission f+nds that this 
recornendation i s  consistent w i t h  the force 
structure plan and f inal  criteria.  

PRGE . O O  1 

The aaotion did not state that tlie Secretary's recommendation 

regarding Plattsburgh Afr Force deviated substantially fron the 

force structure plan, nor could any such finding have been made 

based upan the evidence presented by the  Commission. Indeed, the  

Secretary had made no recoramendation regarding closure or 

re4lignment.of Platteburgh Air Force Base. The motion was passed 

by a ..vote. of 6-1. 

. mi. On July 1, 1993, the Commiesion delivered a m i t t e n  

report to the President containing its assessment of the 
.--. - - 

S=cretaryts proposa1s a& i t s  m recommendations for bare 

.closures, which included the rec~rmnendation that  Plattsburgh A i r  

Force,Base be closed. S 2 9 0 3 ( 8 ) ( 2 ) .  The report contained 

' purpoyted. justifications And findings not offered by the 

Cgmission or its members at the t i m e  of the vote on the motions 

aisc&ed above, and not based cn the record before the 

67. The commissionSs repoxt recommending to the President 

that: the Base be closed constitutes the very first time under 

Ehis .Aot  thal . the Comission recommended the closure of a major 

bade which the Secretary reconrmended to remain open. 

68. On ifuly 2 ,  1993, thesPresident approved the 
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rscmum~ndations of the Corrmpisoion, and transmitted h i s  approval 

to. the Comnission and the U.S. Congress, S 2903 (e) ( 2 )  - ( 3 )  

69. As a result o f  the failure of the U.S. Congress to 

.disapprove of  %he commiosion*e rrcommpendations, the Searetary 

purports to be authorised to prooeed with tbe closing and 

rea15gnmeht of the military.bases aesignated by the Commission's 

~ecammendations, including the closing of Plattsburgh A i r  Force 

Base. 

PI-T CLAIM FOR RELIEF 

7 0 .  Pla int i f f s  repeat and reallege each and every one of 

the allegations eet forth in qP l.-69, inclusive, w i t h  the same 

force and effect as if fully set forth a t  length herein. 

71. There is now exist&g between the parties hereto an 

actual controversy i n  respect t o  which plaintiffs are entitled to 

have a .declaration-of their rights, and further relief becauae of 

the facts ,  conditions, and circumstances as set forth i n  t h i s  
. . .  

complaint . 
. . 7 2 .  If the secretary makes no recommendation under the A c t  

ts.close or realign a particular military base, the Commission 

+s rro authority to change the status of that.baoe because- of  the 

ubsence of any standard against which the Commission can measure 

~ t s  authority to make such a =hang=, since the A& only allbws 

@e Comrmission to change recamamendations of the Secretary which 

deviate substantially fron the force structure plan and final 

criteria. 

73. The A c t  states that the findings and conclusions of the 
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Comr~iroion~s report t o  the President must be nbased on a review 

and analysis of the recommendations made by .the Seeretary.n 

g 2903 (6)  ( 2 )  (A) .  Tn addition, the Aat requires the Conuaiseion to 

-lain and justify any of its reoaarnendations which differ from 

tho618 of  the secretary. S 2 9 0 3 ( 6 ) ( 3 ) .  

'I+. .The only military baaes which are subject to olosure or 

realfgnamnt by the Cammission under the A c t  are those military 

b&em whiuh the Secretary epaoifically chooses to  make the 

subject of his recommendations t o  the Cormaission. 
' 

75.  .On page 1-76 of its report to the President, the 

commission expressly acknowledged that  the Secretary had issued 

no recommendation regarding Platreburgh Air Force Base, through 

i t s  recitation of the vord uNonew under the heading of D ~ ~ T M ~ T  

OF DEFENSE RECOMMENDATION for Plattsburgh A i r  Force Base. 

. '  7.8 .- The .Secretary did not have the opportunity to present ... . . - .. . 

&, the  cammission a posftian'concerning other needed military 
. . . . 

usas of Plattsburgh A i r  Force B a s e ,  if it arere not t o  be the homo 

of a , e  East Coast A i r  Mobility Wing, because such a discussion 

was not necessary or required by the A c t  since Pla,ttsburgh A i r  

Fgr+.Baoe was not recommended to be closed or realigned by the 

Secretary. 

7 7 .  The Commission's decision to close Plattsburgh A i r  

Force Base w i t h o u t  any input from the Secretary concerning other 

needed m i l i t a r y  uses of  the Basre if it w e r e  not to be used as 

hem* of the East Coast A i r  M~bilfty Wing constitutes a usurpation 

by the Comnissfon of the Secretary's authority .to establish the 
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-defense policy of the united  state^. 

7 8 ,  The Caor~~ission had no authority to' close Platteburgh 

A i r  Force Base, since there was no recommendation by the 

Seuretary (to close or realign Platteburgh) against which it 

aould determine (as required by the A c t )  the presence of a 

substantial deviation by the Secretary froa the force structure 

pi'an and f inal  criteria. 

79. As a result, the Comissian~at reaomendation to close 

Plattsburgh ~ i r  Force B a e e  was i n  excess of it8 authority under 

the Aot,  . s ince  it was not based upon a reaommendation from the 

Sscretbry which deviated substantially from the force structure 

plan . .  . +qd, finar criteria. 
-. . . 

. .. SO. , .  The President improperly and invalidly made his  

decision to approve the ~oqnission~s recommendation to  close 

- - PZuttsburgh Air Force Base, because prior to making this 

decfsion, he had received tke Commireionrs aforesaid 

recommendation w h i c h ,  for the reasons stated hereinabove, w a s  not 

Ln.,compliance. with the dictates of the Act. 

,, 81, .,Plaintiffs have no prompt, adequate and effective 
. . 

remedy.at l a w ,  and t h i s  action is the only available means to 

t o  secure the protection of their rights. 

82. As a result of the foregoing, both the Commission and 

me president exceeded their  paver and authority under the Act, 

and.plaintiffs are thereby entitled to a declaratory judgment, 

pursuant.to 28 USC SS 2201 and 2 2 0 2 ,  declaring and edjudging that 

the Comissionls recomaendation to the President, dated July 1, 



1993, to clome Plaetsburgh A h  Force Base, and the Presidentre 

decision appmving euch closure is illegal, hull and void, and of 

no forae and effect, and that any action taken by defendant Les 

Asp-, as Secretary of Defense, Gheila widnall, as Secretary of 

t h e ' A i r  Farce, and their employeeti and agents, to close 

Piatksburgh A i r  Force B a s e  l a  illegal, null and void, and of no 

force and effect. 

* 
83 .  plaintiffs repat and reallege each and every 

alligktien contained in 19 1-82 inclusive of this conplaint with 

the same force and effect as if fully set forth at length herein. 

. .. 84 .  Eefoxe placing PlaCtsburgh A i r  Force Base on i t s  list 

of m i . l i t a r y  bases recommended for closure, the Comisoion must 

first demonstrate that the Secretary deviated substantially from . . 

the force structure plan and final criteria in retaining 

Plattsburgh A i r  Force Base as the proposed home of the Eaet Coast .. : . . 
Mobility Wing. S 2903 ( 6 )  (C) . 

85 .  On June 1, 1993, the C~mttission improperly placed 

. PPetsburgh A i r  Force B a s e  on its closure list without krst . . 

having demonstrated that it m e t  the aforesaid substantial 

deviation standard as required by the Act .  

: 86. The President impropprly and invalidly made h i s  -. 
: ' r 

decision to appove the Commiesion'o reoommendalion to close 

~ldttsburgh A i r  Force Base ,  because prior to makfng t h i s  

deci~ion, the Commission had failed to aemonstrate such 

substantial deviation, whiuh was not in compliance w i t h  the 
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dictates of the Act.  

87. ~s a result of the foregoing, bath'the commission and 

the President exaeeded their power and authority under the Act ,  

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202,  declaring and adjudging t b a t  

the  commission!^ recommendation to the President,-dated July 1, 

1993, t o  uloee Plattsburgh ASt  Force Base, and the President's 

decision approving such closure io illegal, null and void, and of 

no forue and effect, and that any action taken by defendant Les 

lispin, ae secretary of Defense, Sheila Midnall, as Secretary of 

me Air Force, and their employees and agents, to close 
Plattoburgh A i r  Force B a s e  is -illegal, null and void, arid of no 

farce and ' effect . 

8'8. Plaintiffs repeat and reallege each and every 

alleqation contained i n  9% 1-87 inclusive of this complaint with 

the same force and effect as i f  fully set forth at length herein, 

Each allegation of this claim assumes, without conceding, that 

the secretary issued to the Commission a flrecommendationl' 

.regarding. Plattsburgh Air Force Base that  was reviewable by the 

commission. 

. . 89 .  The commission is authorized to change such 

~ecummen&tions og the Secretary only i f  they "deviate [ ] 

substantiallym from the force stsucture plan the final 

criteria, and the ~onunission both explains and justifies in its 

.report to the President the changing of such a recommendation. 
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SS 3903 (a) (2) (B) , 2903 (d) (3) 
* .  

9 0 .  Neither the Commission's motion of June 24,  1993, nor 

the Conmission's report t o  the President of July 1, 1993, 

recited, explained or demonstra.ted how the Secretary's 

rrcommendation with respeat to Plattsburgh Air Force Baee 

deviated substantially fr- the force structure plan, as 

explicitly reguired by the Act;. 

91. The coa\missionls report t o  the President did not, as 

required by the A c t ,  wexplain and justifyw its departure from the 

Secretary's recommendation to keep Plattsburgh A i r  Force Base 

open. S 2903 (8 )  ( 3 ) .  

.92 .  Phe President iaproperly and invalidly 'made his  

.. - - -decision 'to' approve the Commission s' recommendat ion t o  close 

~kattsburgh A i r  Force Base, because prior to making this 
. 

decision, he' had received the Commissionts aforesaid 

recommendation which, for the reasons stated hereinabave, was not . , 

in compliance with the dictates of the A e t .  

: 9 3 .  As a result of the foregoing, both the Commission and 

. t&e President exceeded their power and authority under the Act ,  

and plainiziffs are thereby entitled to a declaratory judgnent, . . 

pursuant to 28 USC SS 2201,and 2202, declaring and adjudging that 

the Comisrionle recommendation to the President, dated July 1, 

1993, to close Plattsburgh A i r  Force Base, and the Presidentt# 

decision approving such alpsure i s  illegal, null and w i d ,  and of 

no force.and effect, and that any a~tion taken by defendant Les 
.I ... . 
Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

29 



- - -  - -- - - - - --- - - - - - - - - - - - - -. . . . . . .- -. - . . . . . . . . - . . . - . - . . . . . . . . . - - - - - - - 

DEC 8 ' 9 5  12:54 PFIGE. 008 

the Air Force, and their employees and agents, to close 

Pl;attsburgh . A i r  Force Base is illegal, null and void, and of no 

force and ef feet. 

. .  94. Plaintiffs rapeat and roallage each and every 

allegation coreained in ¶¶ 1-93 inclusive of this complaint w i t h  

the same force and effect as.if fully set forth a t  length herein. 

95.  In making its recammendation to close Plattsburgh A i r  

Force Base, the Comiesion not only failed t o  comply with, but 

total ly  ignored the substantial deviation standard of the Act 

which it -a required to satisfy in order to justify overriding 

the determination by the Secretary to retain Platteburgh A i r  
. .. 

Force Base as .the home of the East Coast Mobility Wing. 

96. The Secretary's decision to retain Plattsburgh Air 

Force B a s e  as the home of the Eaat Coast A i r  Mobility Wing was 

determined to be consistent w i t h  the force structure plan and 

final criteria based upon an analysis of 160 separate.factore 

which were.fomulated by the U n i t e d  States Air Force. 

' .97. The Commission made no finding either at the time of 

Lts  motion on June 24, 1993 or in its written report, that  the 

d,eeignation of  Plattsburgh as the East Coast ~ i r   obili lit^ wing 

Base deviated substantially from the force structure plan. This 

failure alone justifies the relief sought by plaintiffs since 

such a'finding is an absoluee prerequisite to the action taken by 

the Commission- 

98. The commission did &ate Chat the Secretary's findings 



_ _ _- - _ - - _ - - - - - - - . . - -~ ..._. ._.. __.____ - _-_-_-_ ---- _ -- -- 

DEC 8 '93 12:54 PAGE. 009 

regarding Plattsburgh ~ i r  Force Base substantially deviaked from 

the fina.1 criteria, in sp i te  of the fact that the Commission 

with the findings of the Secretary on virtually a l l  

criteria tdentified by the kir  ForOe as relevant to the location 

af,the Air Mobility Wing as the Mobility Wing concept wag 

developed by me A i r  Force. 

: 99. The criterion regarding the closeness of Plattsburgh 

A i r  Forae Base to C U S ~ ~ X ~ ~ S  and to on load points is not central 

to the concept of the A i r  ~obility Wing developed by the A i r  

Force, being u d r a l  only to a traditional a i r l i f t  function. 

loo.  As a result, by employbig the criterion regarding the 

closmess to customers, the Comiis~ ion  ignored the Secretary's 

deciaion to establish an A i r  Mobility Wing i n  place af the 

. kraditianal airlift function for Plattsburgh A i r  Farce Base, and 

completely distorted the concept 'as developed by the Air Farce 

and the Secretary. 

~01. As a result of ignoring the Secretary's tiecision to 

es tabl i sh  an A i r  Mobility Wing in place of a traditional airlift 

function, and/or determining t h a t  location based on traditional 

a i r l i f t  cpnriderations should be the predominant factor, and 

reqompending.#e closure of Plattsburgh A i r  Force Base predicated 

upon factors, qssociated with the airl ift  function, the . ' .  

C'o@gaian, in excess of its authority, subetituted its own views 

for.*hat of the Secretary of Defense and established defense 

pol&cy for the United States, when i t s  only proper funation under 

the  &ct was to determine. if the Searetaryls defense policy 



reooqrmendatione were aonoictmt w i t h  the force otructure plan sfid 

final criteria. 

102. The Commission improperly applied aost-related data to  

the methods of aost analysis which it utilized in determining 

which base should serve as home of the East Coast Air Mobility 

Wing, and .o thmisa . impropatly utilized such methods of cost 

analysis,. resulting in the erroneous finding that Plattsburgh Air 

Force Base would be more cosdly.than McGuire Air Foroe Base as 

the designate@ home of the air mobility wing. 

' 103. The C O I Y ~ S S ~ O ~ ~ S  written report purported to provide 

justification and ufindingstf for the Commission~s actions that 

were not  set forth by the Commission a t  the t i m e  it voted on the 

.mrotians to make McGuire the Air Mobility Base and to close 

~.la$tsburgh. These subsequent findings, either singly or 

together, do not support a finding of substantial deviation from 

the force structure plan or  the final c r i t e x i a .  They amount only 

to a mere recitation of factors of relatively minor significance, 

i f  Bny, to the A i r  Mobility Wing concept as designed and 

&psa.ibed by the Air Force. Further, the recitation simply 

ignores .the major relevant factors as to which the Secretary and 

the.Coarm.issi,ori s taff  agr+%d eupporting the conclusion that 

Plattsburgh w a s  the best base for the Mobility Mission. 

" .  . l o & .  Aa a. reault of the foregoing, it is clear #a+ the 

co~iss .$on not only failed to comply with, but totally ignored 

$ha substantial deviation standard, set forth in the  Act as an 

sxpress limitation on its actions, substituted its judgment far 



that of Secretary on matters of defense policy, and thereby 

mxceeded i t e  authority under me A c t  by virtue o f  recommending 

the closure of Plattsburgh Air Force B a s e .  

105. The President improperly and invalidly made his  

decision to appreve the Coqmissionfs recommendation to close 

plattiburgh A i r  Forue Bar+, becauae prior to making this 

decfsion, he had reaeived the Commiesionls aforesaid 

recommendation which, for the reaoons stated hereinabove, was not 

in compliance with the dictamt:es of the A a t .  

106. .As a result of the foregoing, both the  omm mission and 

the President exceeded their power and authority under the Act ,  
. . 
and, .plaintiffs are thereby entitled to a declaratory judgment, 

pursua&ta 28 USC SS 2201 and 2202, declaring and adjudging that 
' : 

a s  Comm%ssionis recomnendatAon to the President, dated July 1, 

. 1993, to close ~lattsburgh Air Force Base, and the President's 

decision qgproving such closure fs illegal, null and void, and of 
- 

no force and effect, and that any action taken by defendant Ees 

Aspin, .as. Secretary of Defense, Sheila Widnall, as Secretary of 

theg i r  Force, and their employees and agents, to close 

Platt~burgh Air Force Base is illegal, null and void, and of no 

force and effect. 
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107. Pla int i f f s  repeat and reallegr eaeh and every 

allegatien aontained i n  99 1-106 inclusive of  this aomplaint with 

the same force and effrot a8 i f  ful ly  set forth at length herein. 

,108. The A a t  requires that the Commission publieh in  the 

. . ,eederal ~egi.6te.r any changes it proposes to make to the , 

reaommendstionr of t b Q  Secretary not lees than 30 days before 

transmitting i t s  recommendations t o  the Pxesident. 

. s 2903 (a). (2)  (C) (iii) . 
.. . . 109. The Commfs6ion publiehed in the Federal Register i t s  

notice that it intended to consider recommending the closure or 

realLgnmejnt of  Plattsburgh A i r  Force Base on Yune 1, 1993. The 

Commission transmitted its report to the President on Suly 1, 

110, .P la int i f f s  maintain that t h e  Commission had no 

autharity t o  add Plattsburgh Air Force B a s e  to the list of .. . 
. .  

miXitaEy iristallations because the Secretary submitted no 

recommendation w i t h  xespect to Plattsburgh to the Commission, and 

because the Comgliesfon made,no finding of substantial deviation 

f=om.:the force structure plan and f inal  criteria before adding 

.Plattsburgh. But i f  the A c t  5s conrtrued to allow the Commission 

to: add ~~attsburgh Air Force Base to the list, than as a roault 

of,:thq..foregoing, the commission violet@$ the A c t  by its untimely 

publ3aation in the Federal R q i a t e r  only 29  days .bfore  the 

trmminission of its report t o  the President, resulting i n  the 

invalidity of its recommendation t o  close Plattsburgh A i r  Force 
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Basei and the Preoidmt's subsequent approval of that 

re~urnmendatf on. 

'111. As a result o f  the foregoing, both the commission and 

the Presiaent exceeded theirpwer and authority under the ~ c t ,  

anti plaintfffs are thereby entitled t o  a deolaratory judgment, 

pursuant ta 28 USC SS 2201 and 2202, dealaring and adjudging that 

the conimissionts recommenBation to the President, dited july 1, 

1993, to' crlose Platterburgh A i r  Poroe Base, and the President ' s 
decision approving such closure is illegal, null and vofd, and of 

no forae and effect, and that any action taken by defendant Les 

 pin, as Secretary of Defense, Sheila Widnall, a6 Secretary of 

th& A i r  Force., and their employees and agents, to close 

Platteburgh air Force Base i s  illegal, null and void, and of no . . 

farae and effect. 
. . ... . .  . 

j%XDl ..CLAIN FOR RELIEF 

.:. .~~P..Plaintifts xepsat and reallege each and every 

allmgation contained in 1-111 inclusive of t h i s  complaint w i t h  

the same force and effect as. if fully set forth at length herein. 

113. In'order to assure a f a i r  procedure for base closing, 

t;he.Apt.:reguires that  t he  President be presented with balanced 

. a+ ing-d advice before either approving or disapproving the 

Ciommission's recommendations regarding the closure or realignment 

of'.m'ilitary bases. Such balanced and informed advice is to 

include Comfssion recommendations which are in accord with the 

~pt's dictates that the Commission may change a recommendation of 

the Secrefary regarding base closures only if: that 



recommendation substantially deviates from the force structure 

plan.and final criteria; the Contnission both explains and 

justkfies in its report to the Prwident the changing of such a 

recummendation; and the C o d o s i o n i s  reabmmended alosura is 

published in a timely fashion i n  the Pederal Register. 

114, The presentation to the President of a Commiosion 

r8commendation advocating the closure of Plattsburgh A i r  Force 

Base which was not in compliance w i t h  the aforesaid statutory 

directives undermines the aforesaid purpose and intent of the A c t  

to assure that both the President and Congress have access to 

balanaed and informed advice before rendering any decision under 

the . . .  Act . t ;p  close or realign military bases. 

115. .The President did not have statutory authority to 

render a decision either approving or disapproving the 

crn&ssionls xecommiendation regarcling the closure-of Plattsburgh 

Air,Force Base, because the Commissionfs recommendation, which 

the president received before making such a decision, was not in 

compliancq w i t h  the aforesaid dictates of  the Act .  

. 116, The action of the President in approving the closure of 

PlittBburgh ~ i r  Force Base, after receipt o f  the improperly 

preparea Commission recommendation, constitutes an aation in 

violation of delegated executive authority to the President under 

the Act ,  resulting not only in the invalidity of the Commirrsionts 

reaokendation, but also the Pres.identpm subsequent approval of 

it. 

117. As a result of the. foregoing, both the Commission and 



me President exceeded their power and authority under the Aat, 

and plaintiffs are theraby entitled to a dedlaratory judgment, 

pursuant to 38 USC SS 2201 and 2202, declaring and adjudging that 

the commissionlo reaammendation to the President, dated July 1, 

1993, to alose Plattoburgh Air Force Base, and the Premident's 

decision approving suah.clostlre is illegal, null and void, and of 

no force and effect, and that M y  action taken by defendant Les 

Aspin, as secretary o f  Defense, sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

PlattsWrgh Air Force Base is illegal, null and voib, and of no 

Force .and . eef ect . 
CLAIM FOR RELIEF 

. ' 118. P l a i n t i f f s  repeat and reallege each and every 

allegation contained i n  I 2-117, inalusivc, of this complaint, 

G i t h  the same force and effect as .if fully set forth. at length 

herein. 
. . .  

119. h e  requirement of the Act that the Commission may not 

change the recommendations of the Secretary concerning base . 
closure unless they deviate subatantially from the force 

skctura plan and final criteria, aonetitutes aq explicit 

subolqntive and procedural limitation upon the cam mission*^ 

authority to  change the Secretary's xecomendations whether a 

piarticular military base s h ~ l d  be closed or realigned, and such 

.Ximitation is intended for the  benefit of the plaintiffs herein. 

120. The action of thrr.Camnission in deciding to close 

Plat%sburgh A i r  Force Base ,  despite the absence of a 



recommendatfon of the SeCrtatary, (or at most a contrary 

recommendation of the Osaretary) constitute& an action which 

ignored this statutory requirament, and was, therefore, in excess 

of the Commission~rr authorfty unaer the Act. 

121. Conpliance by the Commission w i t h  this statutory 

rapiremerit would nccee~larily have caused the Coauniasion and the 

President t o  have follqwmd the recommendation of the Secretary to 

keep Platteburgh ~ i r  Force Base open. 

122, Pursuant to the A c t ,  the President has the discretion 

to accept or reject in its entirety the recommendations of the 

c&mission regarding base closure or realignment. 

123. In order to assure a fair procedure for.base closing, . . 

Wis-~iit require+ that the President be presented with balanced 

i,nformed advice befarwapproving or disapproving the 

~bqmission~s, recommendatians. . .  Such balanced and iniormed advice 

is to include cammission reckendat ions  which are in accord with 
. .  . 

t h s ~ ~ c k ~ ~  d i c t a t e  tha t  the Comnisslon may only change a 

reemmendation of the Secretary regarding whether a base is to be 

blosed or realigned which substantially deviates from the force 

scruoture plan and final criteria. 

',124. The presentation t o  the President of recommendations of 

the.commission not in compliance with this statutory directive 

updemines the purpose and tntent of the Act to assure that both 

the President and Congress have accese to balanaed and informed 

advioe b@fore rendering any decision under the Act to close or 



125. The President improperly and invalidly made h i s  

deoision to approve the Cannrissionrs recormn&ndation to close 

P.lattsburgh Air Foroe B a s e ,  because prior to tnaking this 

decision, he had received the Commissionre aforesaid 

re06mmandation whiah, for -8 reasons stated hereinabove,. was not 

iacomplfanae w i t h  the dictates of the A&. 

126. The A c t  entitles plaintiffs to a fair process in the 

determination of which bases should be clo~ed or realigned. 

127. The A c t  entitles plaintiffs t o  have Plattsburgh ~ i r  

Force Base remain open an@ in operation, unless and until it is 

determined in accordance with the  Act t h a t  the closure is 

warranted. 

: . .' i28. . &a&' of the p l a i n t i f i s ,  far the reasons stated 

hereinabove, have a.property interest in the continued operation 

. 129. The failure to comply with the procedures and 
... ... . . 

substantive 1Litations set forth in the Act, as described 

be,reinabove,.'illegally interferes with  rights granted to the  

plaintiffs rn-der the A c t ,  and constitutes a deprivation of 

pla in t i f f s '  property interests without due process of law, in 

violation of tQe Due Process Clause of the ~ifth Amendment to the 

u .'s . Coristitut ion. 

130. As a result of the foregoing, the Cammission and the 

President exoeeded their power and authoxity under the A c t ,  and 

plaintiffs  are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201  and 2202,  declaring and adjudging that 





. Base. 

135. As a result of the foregoing, theACommission and the  

President exceeded their power and authority under the A c t ,  and 

plaintiffs are thereby antitled to a declaratory judgment, 

pursuant to 2.8 USC SS 2201 and 2202, deerlaring and adjudging that 

the CdoeionBra recommendation to the president, dated July 1, 

1993, to 'close Plattsburgh Air Force Base, and the President's 

dec.ision.approving such aloaure is illegal, null  and void, and of 

no' force and effect, and that any action taken by defendant Lee 

Aspin, as Secretary of Defense, Gheila Widnall, ao Secretary of 

the Air Force, and their employees and agents, ta close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

.force. or ef f e,ct. . . 

NINTH CWLIM FOR RELXEF 

136, Plaintiffs repeat and reallege each and every 

allegation contained in I f [  1-135 inclusive, of the within 

complaint, with t h e  Lame force and effect a s  if fully s e t  forth 

herein. 

137. The recommendation and vote of the Commission to close 

~1,attaburgh A i r  Force Base is subject to review under 5 U.S.C. 

$ . , 7 0 6 ( 2 ) ,  . .and is unlawful and must be set aside because, among 

other things, it constitvtes an action that is arbitrary, 

- J.'. capricioys, an abuse of discretion, otherwise not in accordance 

with the law, contrary to constitutional right, power, privilege 

and immunity, in excess of statutory jurisdiction, authorfty, and 

limitations, short of statutory right, and without observance of 
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procedure required by law. 

138- The President iaproptly and invalidly made his 

decjsion to approve the C d s s i o n t s  recommendation to  close 

Plattsburgh A i r  Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

reimnmendatidn whiah, for We reasons stated hereinabove, was not 

in compliance .with the dictates of  the Act .  

139. No further right of review or appeal, or any other: 

rexaedy is available t o  plaintiffs before the  omm mission or any 

other tribunal or court, or under the terms of the A&: or any 

other statute, and oubotantial, irreparable and immediate harm 

and injury will be sustained by the plaintiffs in the abaence of 

the granting,of the reliet requested herein. 

140. As a z e s u l t  of the foregoing, the  omm mission and the 

. . President exceeded their power and authority under the A c t  and 5 . . .  .. . - -  

U,.$..C. S 7 0 6 ( 2 ) ,  and plaintiffs are thereby entitled to a 

- de~laratory  judgment, pursuitnt to'28 USC SS 2201 and 2202, and S 

U..S.C. 701 st seq. declaring and adjudging that the 

..Corqmissionus .recornendation .to the President, dated July 1, 1993, 

to close . - Plattsburgh Air Force Base, and the Presidentre decision 

epproving such closure is illegal, null  and void, and of no force 

an$ effect, and Uiat any action taken by def ondant Les Aspin, as 

Seaxetary of Defense, Sheila Widnall, as Secretaxy o f  the Air 

~ o r c e ,  and Qrix employees and agents, to close Plattsburgh Air 

Force Base is: illegal, null  'and void, and of no force or effect. 
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141. plaint i f fs  repeat and reallege eaCh and every 

all'egation oonkained in g¶ 1-140 inclusive, of the within 

c&uplaint,.with the sane force and affect as i P  fully set forth 

herein, 

. '. 142. The aforementionetl la& of aomp?iance with the 

requirements of the A c t  adversely ef feat and aggrf eve the 

denying them a fa ir  procedure for the closure 

qlattsburgh A i r  Force Base, as guaranteed by the Act, and further 

denying to them due process of law, as guaranteed by the Due 

Process Clause of the Fifth Amendment of the United States 

Constitution. 
. : . 

14.3. .'As -a result - of the foregoing, including but not limited 

t0.th.e factors of economic and other hama t o  p la in t i f f s ,  as 

. - .-  - previously set forth herein, there will be immediate, 

substantial, and irreparable harm and injury to plaintiffs 

z&sulting f r o m  the closure of Plattsburgh Air Force Base without 

fu2,l~compliance with the A&. 

.i44. Ae a result of the foregoing, plaintiffs are entitled 

to an .injunction enjoining.+he defendant, les Aspin, as Secretary 

of I)efense, Sheila Widnall, as Secretary of the Air Force, and 

weir agents,and employees, from taking any action to close the 

~latteburgh ~ i r  Force B a s e  .based upon any approval by the 

President to close the Base, in response to Che reconrmendation of 

a e  Commission, dated 5uly 1 ,  1993, to alose the Base, and 

f.urt.ber enjoining them ftolu taking any action to make Mc~uire ~ i r  
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r&oe Base tha home base of the -st coast ~ i r  nobility w i n g .  

145. plaintiffs have no prompt, adequate and effective 

remedy at law, and this retion, including the granting of the 

injunction requested hexein, is the only available means to then 

to avoid the aforesaid irrrmediatq, substantial, and irreparable 

ham and injury, and to secure the protection of their rights. 

~ F O ~ ,  plaintiffs demand judgment an their first, 

second, third, fourth, fifth, sixth, seventh, eighth, and ninth 

claims for relief declaring and adjudging, pursuant to 28 U . S . C .  

2201 and ,2202,  (and w i t h  respect only to their ninth claim, also 

pursuant to 5 U.S.C. 701 &. mg.) that the  Defense Base Closure 

~ommi8sion~ r recommendation .to the President, dated July 1, 1993, 
. . 

t o  close Plattsbuxgh A i r  Force Base, and the Presidentfa approval 

of'this.reconrraenc¶ation is ixlegal, null and void, and of no force 

and effect, and tha t  any action taken by the defendants, Les 

Aspin, as.'United States Secretary of Defense, Sheila Widnall, as 

Unltsd, .. . s t a k  Secretary of the Air Force, and their cmployeo~ and 

agents, to close Plattsburgh ~ i r  Force Base is illegal, null and 

void, and of'no force and effect; and p l a i n t i f f s  demand judgment 

on their tenth claim for relief for an injunction enjoining the 

de$et@ants Les Aspin, as United States Secretary of Defense, 

sheila W,idnall, as United States Secretary of the Air Force, and 

their agents:- employees, from taking any action ta aloee the 

Pla$tsburgh A i r  Force Base predicated upon any approval by the  

~~esident to close the Base, in resgonse to the recommendation of 

t h e . . ~ m i o s i o n ,  dated Suly 1, 1993, t o  close the Base, and 
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further enjoining the defendants Lcrs Aspin, as United States 
e 

8rcretary of Defense, Sheila Widnall, as United states Secretary 

of the Air Force, and their agents anu employees, from taking any 

action mke McGuire A i r  Farce Base the home base of the East 

Coast ~ . X o b i l ~ t y  Wing, and for much other, further and 

different rel.+ef as to the Court seems just and proper. 
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Dated; December 2, 1993 
Albany, New York 

Respectfully submitted, 

ROBERT ABRAMs 
Attorney General of the 

State of New York A 

.f 

gii- : By: 
EDWARD M. - - - - - - - - - - 
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General af the State of New York 
Attorney f o r  Plaintiffs, the State 
of New Yoxk and Mario H. Cuozno, as 
Governor of t h e  State of New York 
O f f i c e  and P.O. Address 
The Capitol 
Albany, New York 12224 
Telephone: (518) 474-7339 

-: . 
\ ' . . . a ,  . , ' . 

CLYDE A. LEWIS, ESP. 
Attorney for P l a i n t i f f s ,  John M .  
NcHugh, As United States 
Congressman fram the 24th 
Congressional District of New York 
State; Ronald B. Stafford, As a 
member of the New York State 
Senate representing the 45th Senate 
District of New York State; 
George Christian Ortloff, As a 
member of the New Ybrk State 
Assembly, representing the 110th 
D i s t r i c t  of New York State: 
-is & Rogers, Esqo. 
O f f i c e  and P.O. Address 
53 Court Street 
Plattsburgh, New York 12903. 
Telephone: (518) 561-3700 
Federal Bar Roll # 
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LeFevre, as Supervisor of the Town 
of Plattsburgh, New York, and the 
Town of Plattsburgh,. New York 
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NORTHERN 
UNITED STATES DISTRICT COURT 

NEW YORK ,-\ , - -, /:;,x r---. /;7 
DISTRICT OF I 

E , '  
'-d . ! i ! 1 

THE STATE OF NEW YORK; MARIO M. CUOMO, AS GOVERNOR OF THE STATE i .; 
OF NEW YORK; JOHN M. MCHUGH, AS UNITED STATES CONGRESSMAN FROM 
THE 24TH CONGRESSIONAL DISTRICT OF NEW YORK STATE; RONALD 8. SUMMONS w A CIVIL ACTION 

STAFFORD, AS A MEMBER OF THE NEW YORK STATE SENATE, REPRESENTING 
CASE NUMBER: M E  45TH SENATE DISTRICT OF NEW YORK STATE; GEORGE CHRISTIAN 

ORTLOFF, AS A MEMBER OF THE NEW YORK STATE ASSEMBLY, REPRESENTING 
THE 1 lOTH ASSEMBLY DISTRICT OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLAlTSBURGH, NEW YORK; THE CITY OF r\ -9 

PLATTSBURGH, NEW YORK; ARTHUR LEFEVRE, AS SUPERVISOR OF THE TOWN :-J j ,CV- 1 5 2 5 
OF PLATTSBURGH, NEW YORK; THE TOWN OF PLATTSBURGH, NEW YORK; 
WILLIAM BINGEL, AS COUNTY ADMINISTRATOR OF THE COUNTY OF CLINTON, 
NEW YORK; M E  COUNTY OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
PRESIDENT OF LOCAL # 3735 OF THE AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES; LOCAL # 3735 OF M E  AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES; JOHN J. DUFFY; BRIAN F. STONE, PHILLIP 
SPRAGUE. GIRARD F. CURTIS, JOHN BRYANT, JOHN WALLACE, AND CLARENCE 
J. JEFFERIES, 

Plaintiffs 
v. 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, AND ITS 
MEMBERS: JAMES A. COURTER, CAPTAIN PETER B. BOWMAN, USN (RET.), 
BEVERLY B. BYRON, REBECCA G. COX, GENERAL H.T. JOHNSON, USAF (RET.), 
HARRY C. MCPHERSON, JR., AND ROBERT D. STUART, JR.; LES ASPIN, AS rethi,@ 
UNITED STATES SECRETARY OF DEFENSE; AND SHEILA w I D N A ~ .  AS UNITED Whenr~wl- 
STATES SECRETARY OF THE AIR FORCE, 

Defendants. 

SEE ATTACHED 

YOU ARE HEREBY SUMMONED and required to  file with the Clerk of this Court and serve upon 
\ 

PLAINTIFF'S ATTORNEY c- md ddr-1 

ROBERT ABRAMS. New York Stat. An0m.v G.nrd. By 
EDWARD M. SCHER md ALAN S. KAUFMAN. Anitmt An0m.y. 
G m a d  of the State of New York. of C-d 
Anomey for flnnntfa. the State of New Ya*  m d  Mrio  hi. Cuomo. r 
G w w n a  of tho State of New Y a k  
The C&d 
Albany. New Y a k  12224 

CLYDE A. LEWIS. €SO. 
A n m a y  for Plaintiff, John M. McHugh, A. U n i t d  Stat- C w r r a m m  
from the 24th C o n g r u i m d  Dimtrict of New Ya*: Rondd B. Stafford. 
m a membw of the New York State Senate. r . p rmt ing  the 45th 
Senate Dietria of New York State. Gawge Chr*tim Ortloff, r l 
mmbar of tha New Y a k  Stae Assembly, rapraanting tha 110th 
Aumbly Dnaict of New Yorlr Strm 
LOW* a ROWS. h. 
53 Cowt Stroe 
flmtaburgh, New Y a k  12901 

JOHN E. CLUTE, JR.  tion on Cownal  for the City of Uattsburgh. 
New Y a k  
Attomay for Uantifh. Clyde Robidru. r Mayor of the Ciry of 
fl-burgh. Naw York. md the City of flattsburgh. New Y a k  
10 City HdI  f l u e  - Soita 201 
Box 2885 
f lmburgh.  New Y a k  12901 

CLYDE A. LEWIS. Town A n o r n y  of the Town of flatt8burgh. New Y a k  
Anornay f a  Plaintiffs. Arthur Lefsvrs. cr Suprvimor of the Town of 
flattaburgh. New Yo&, ad the Town of flattaburgh. New York 
53 Court S t r ~  
flmtabur~h. New Yor* 12901 

LOUIS E. WOLFE. C o m ~  Anom.v of the County of Clinton. New York 
Anomey for fl.imitf.. William Bingal. r County Adminiatrator of rhe 
C w m y  of Clinton. New Yak. and the County of Clinton. New York 
10 Hedey Avenue 
Rmtcsburgh. New Yak  12901 

JAMES W. CLUTE ESQ. 
Attomay for Plaint~ffa. John J. D m .  r R r i d m t  of L o 4  U 3735 of 
the ecln Fadration of G o v m m n t  Enployaa: L o u l  2 3735 of the 
AMUr Fdw.tion of G w m m r n  Emp(0y.r: John J. D m  Brirr F. 
Stone. Phih Serque. Gird F. C h .  John Brymt,  John WdImeo. md 
C l r m c a  J. J e f f m r  
Clute. Clute 6 Thompon, Esqm. 
10 C i i  Hall flaca - Suiie 201 
Box 2885 
Plattsburgh. New York 12901 

an answer to  the complaint which is herewith served upon you, within 60 - days after sehice of this 
summons upon the United States Attorney, exclusive o f  the day of service. If  you fail to  do so, judgment by  
default will be taken against you for the relief demanded in the complaint. I I 

--Y!-yP>p kS; 
-., 

Clerk 

WENDY 8. UNi)Si<OOG 
Date 

BY DEPUTY CLERK 



#AME AND ADDRESS OF DEFENDANTS 

The Defense Base Closure and 
Realignment Commission 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

The Defense Base Closure and 
Realignment Commission C\O 
Defendant James A. Courter 
(Chairman of the Commission) 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

James A. Courter 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Captain Peter B. Bowman, 
U.S.N. (RET.) 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Beverly B. Byron 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Rebbeca G. Cox 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Harry C. McPherson, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Les Aspin, as United States 
Secretary of Defense 
1000 Defense Pentagon 
Washington D.C. 20301-1000 

General Counsel 
United States Department of 
Defense 
Washington, D.C. 20301-1600 

Sheila Widnall, as United 
States Secretary of the Air 
Force 
1670 Air Force Pentagon 
Washington D.C. 20330-1670 

General Litigation Division 
AFLSA-JACL 
1501 Wilson Boulevard 
Arlington, Virginia 22209 

General H.T. Thompson 
USAF (RET. ) 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORK; 
JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
DISTRICT OF NEW YORK STATE; RONALD B. 
STAFFORD, AS A MEMBER OF THE NEW YORK P J . 6 . 8 l d ~ ~ i @ ~ ~ ~  
STATE SENATE, REPRESENTING THE 45TH N.D. OF N.Y. 
SENATE DISTRICT OF NEW YORK STATE, as!G!h!~!. FILED 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 
THE NEW YORK STATE ASSEMBLY, gET: - 6 1993 
REPRESENTING THE llOTH ASSEMBLY DISTRICT 
OF NEW YORK STATE; CLYDE RABIDEAU, AS C33XlGf A. RAY, Clerk 
MAYOR OF THE CITY OF PLATTSBURGH, NEW ALBANY 
YORK; THE CITY OF PLATTSBURGH, NEW YORK; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 
TOWN OF PLATTSBURGH, NEW YORK; THE TOWN COMPLAINT 
OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE 
COUNTY OF CLINTON, NEW YORK; THE COUNTY CV 
OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
PRESIDENT OF LOCAL # 3735 OF THE 
AMERICAN FEDERATION OF GOVERNMENT 513 -@v- 1 5 2 5  
EMPLOYEES; LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; JOHN 

Y J. DUFFY; BRIAN F. STONE, PHILLIP 
SPRAGUE, GIRARD F. CURTIS, JOHN BRYANT, 
JOHN WALLACE, AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS: JAMES A. 
COURTER, CAPTAIN PETER B. BOWMAN, USN 
(RET.), BEVERLY B. BYRON, REBECCA G. 
COX, GENERAL H . T . JOHNSON, USAF (RET . ) , 
HARRY C .  MCPHERSON, JR., AND ROBERT D. 
STUART, JR.; LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA 
WIDNALL, AS UNITED STATES SECRETARY OF 
THE AIR FORCE; 

Defendants. 

Plaintiff s t  by their attorneys, for their compXaint against 

the defendants, allege: 



PRELIMINARY STATEMENT 

1. This lawsuit is brought to prevent the illegal and 

unprecedented attempt by the Defense Base Closure and Realignment 

Commission to replace the United States Department of Defense as 

the principal architect of American defense policy. In essence, 

the Commission, for the very first time, closed a military base 

(Plattsburgh Air Force Base) against the advice of, and without 

the required statutory input from both the United States Air 

Force and the United States Department of Defense, which both 

found that the continued functioning of this Base was central to 

the adequacy of the military preparedness of this nation. The 

recommendation by the Commission to close Plattsburgh Air Force 

Base is an action not only in violation of the limited powers 

granted to the Commission by the Defense Base Closure and 

Realignment Act of 1990, but also one which has the potential of 

undermining the effectiveness of the defense of the United 

States. The Commissionls actions challenged in this case, if 

allowed to stand, would establish a dangerous precedent allowing 

the Commission to ignore both the Air Force, the Department of 

Defense and the statutory limitations which are part of the 

process of closing military bases under the statute in issue. 

2. More specifically, this is a civil action for a 

declaratory judgment, pursuant to 28 U.S.C. SS 2201 and 2202, 

declaring and adjudging as void, illegal, and of no force and 

effect, the recommendation of the Defense Base Closure and 

Realignment Commission ("the Commissionw) to the President of the 



United States, ("the Presidentw) dated July 1, 1993, to close 

Plattsburgh Air Force Base, in Plattsburgh, New York, (the only 

active duty U.S, Air Force Base located east of the State of Ohio 

and North of the State of New Jersey), and the approval of the 

aforesaid Commissionls recommendation by the President, Such 

judgment is sought upon the ground that the Commission in making 

the aforesaid,recommendation, exceeded - their authority under the 

Defense Base Closure and Realignment Act of 1990 (Public Law No, 

101-510, Title XXIX, SS 2901-2910, November 5, 1990) ("the Act1'), 

because the Commission recommended that Plattsburgh be closed in 

the absence of any recommendation by the Secretary regarding the 

closure or realignment of the Base, and the Commission rejected 

the decision of Les Aspin, as United States Secretary of Defense, 

to keep Plattsburgh Air Force Base open, when there was no 

substantial devia-he Secretary from his force structure 

plan and final criteria (used in identifying bases for closure or 

realignment) in the rendering of his recommendation; and the 

President's approval of the closure of Plattsburgh Air Force Base 

was made after the submission to him of the Commission's 

recommendation for such closure, which recommendation was not 

made in accordance with the requirements of the Act. This action 

is further brought to obtain an injunction enjoining Les Aspin, 

as United States Secretary of Defense ("the Secretaryw), Sheila 

Widnall, as United States Secretary of the Air Force, and their 

agents and employees, from taking any action to close Plattsburgh 

Air Force Base, predicated upon the approval of the President of 

L .  

3 



the Commission's recommendation to close the Base and to further 

enjoin them from taking any action to make McGuire Air Force Base 

the home base of the East Coast Air Mobility Wing. 

PARTIES 

3. Plaintiff, the State of New York ("New YorkN) , is a 
sovereign State of the United States of America, which includes 

within its bovndaries Plattsburgh Air Force Base, in Plattsburgh, 

New York, and the geographic area covered by the United States 

District Court for the Northern District of New York. 

4. Plaintiff, Mario M. Cuomo, is a citizen of the State of 

New York, and its duly elected and serving Governor, with his 

principal office located in the City and County of Albany and 

State of New York, which is within the judicial district covered 

by the United States District Court for the Northern District of 

New York. 

5. Plaintiff, John M. McHugh, is a citizen of the State of 

New York, and the duly elected and serving United States 

Congressman from the 24th Congressional District of New York, 

with offices located in the County of Clinton and State of New 

York, which is within the judicial district covered by the United 

States District Court for the Northern District of New York. 

6. Plaintiff, Clyde Rabideau, is a citizen of the State of 

New York, and the duly elected and serving Mayor of the City of 

Plattsburgh, New York, with offices in the City of Plattsburgh, 

New York, which is within the judicial district covered by the 

United States District Court for the Northern District of New 



York. 

7. Plaintiff, the City of Plattsburgh, New York, is a 

political subdivision of the State of New York, located within 

the geographic area covered by the United States District Court 

for the Northern District of New York, and includes within its 

boundaries portions of Plattsburgh Air Force Base. 

8. Plaintiff, Arthur LeFevre, is a citizen of the State of 

New York, and the duly elected and serving Supervisor of the Town 

of Plattsburgh, New York, who resides and has offices in the Town 

of Plattsburgh, New York, which is within the judicial district 

covered by the United States District Court for the Northern 

District of New York. 

9. Plaintiff, the Town of Plattsburgh, New York, is a 

political subdivision of the State of New York, located within 

the geographic area covered by the United States District Court 

for the Northern District of New York, and includes within its 

boundaries portions of Plattsburgh Air Force Base. 

10. Plaintiff, William Bingel, is a citizen of the State of 

New York, and the duly appointed and serving County Administrator 

of the County of Clinton, New York, who resides and has offices 

in the County of Clinton, New York, which is within the judicial 

district covered by the United States District Court for the 

Northern District of New York. 

11. Plaintiff, the County of Clinton, New York, is a 

political subdivision of the State of New York, located within 

the geographic area covered by the United States District Court 



for the Northern District of New York, and includes within its 

boundaries all of Plattsburgh Air Force Base. 

12. Plaintiff, Ronald B. Stafford, is a citizen of the 

State of New York, and the duly elected and serving member of the 

Senate, representing the 45th Senate District of New York State, 

with offices located in the County of Clinton and State of New 

York, which is within the judicial district covered by the United 

States District Court for the Northern District of New York. 

13. Plaintiff, George Christian Ortloff, is a citizen of 

the State of New York, and the duly elected and serving member of 

the Assembly, representing the 110th Assembly District of New 

York State, with offices located in the County of Clinton and 

State of New York, which is within the judicial district covered 

by the United States District Court for the Northern District of 

New York. 

14. Plaintiff, John J. Duffy, is the president of the 

plaintiff, Union Local No. 3735 of the American Federation of 

Government Employees, and resides in the County of Clinton and 

the State of New York, which is within the judicial district 

covered by the United States District Court for the Northern 

District of New York. 

15. Plaintiff, Union Local No. 3735 of the American 

Federation of Government Employees, is an unincorporated labor 

organization recognized and certified by the Federal Labor 

Relations Authority, under the Civil Service Reform Act of 1978 

(5 U.S.C. S 7101 et. sect.), with principal offices located in the 



County of Clinton and State of New York, which is within the 

judicial district covered by the United States District Court for 

the Northern District of New York. 

16. Plaintiff, Union Local No. 3735 of the American 

Federation of Government Employees, is the exclusive bargaining 

representative for approximately one-half or 250 of the total 

number of civilian employees of Plattsburgh Air Force Base, who 

perform in such capacities as welders, carpenters, vehicle 

mechanics, snow plow drivers, secretaries, clerks, groundskeepers 

and warehouse personnel. 

17. Plaintiffs, John J. Duffy, Brian F. Stone, Phillip 

Sprague, Girard F. Curtis, John Bryant, John Wallace, and 

Clarence J. Jefferies are members of the aforesaid Union, and 

civilians employed at the Plattsburgh Air Force Base, who reside 

in the County of Clinton and State of New York, which is within 

the judicial district covered by the United States District Court 

for the Northern District of New York. 

18. Plaintiff, John J. Duffy is a welder who has been a 

member of the aforesaid Union for 5 112 years, employed at 

Plattsburgh Air Force Base for 6 112 years, and employed by the 

Federal Government for 20 years. Plaintiff, Brian Stone is a 

quality assurance technician who has been a member of the 

aforesaid Union for 4 112 years, and employed at Plattsburgh Air 

Force Base for 5 years. Plaintiff, Phillip Sprague is an air 

field cleaner and equipment operator who has been a member of the 

aforesaid Union for 5 years, and employed at Plattsburgh Air ., 



Force Base for 9 years. Plaintiff Gerald F. Curtis is an 

electrician who has been a member of the aforesaid Union for 10 

years, and employed at Plattsburgh Air Force Base for 20 years. 

Plaintiff, John Bryant is a mechanic who has been a member of the 

aforesaid Union for 5 years, and employed at Plattsburgh Air 

Force Base for 5 years. Plaintiff, John Wallace is a supply 

clerk who has,been a member of the aforesaid Union for 4 years, 

employed at Plattsburgh Air Force Base for 10 years, and was a 

member of the military for 21 years. Plaintiff, Clarence J. 

Jefferies is a supply clerk who has been a member of the 

aforesaid Union for 5 years, employed at Plattsburgh Air Force 

Base for 7 years, and was a member of the military for 24 years, 

19. Defendant, the Defense Base Closure and Realignment 

Commission, ("the Commissionw) is an independent commission 

created under S 2902(a) of the Act, which is charged with primary 

responsibilities thereunder, including insuring an independent, 

equal, lawful and fair process for closing and realigning 

military installations. 

20, Defendant, James A. Courter, is the duly appointed and 

serving chairman of the Commission, and defendants Captain Peter 

B. Bowman, USN (ret. ) Beverly B. Byron, Rebecca G. Cox, General 

H.T. Johnson, USAF (ret.), Harry C. McPherson, Jr. and Robert D. 

Stuart, Jr. are duly appointed and serving members of the 

Commission. 

21. Defendant, Les Aspin, is the duly appointed and serving 

United States Secretary of Defense, whose responsibilities 



include oversight of the military forces and formulation of the 

defense policy of the United States, and whose principal offices 

are located at the Pentagon, Washington, D.C. 

22. Defendant, Sheila Widnall, is the duly appointed and 

serving United States Secretary of the Air Force, whose 

responsibilities include oversight of Plattsburgh Air Force Base 

in Plattsburgh, New York, and whose principal offices are located 

at the Department of the Air Force, the Pentagon, Washington, 

D.C. 

23. Each of the defendants holding the offices indicated 

are sued in their official capacities only. 

24. All of the above-mentioned plaintiffs representing the 

State of New York and its various political subdivisions, would 

be immediately, substantially and irreparably harmed by the 

closure of Plattsburgh Air Force Base, by virtue of representing 

political subdivisions and citizens which, for the reasons stated 

herein, will suffer immediate, substantial, and irreparable 

economic hardships from such a closure. 

25. Plaintiff, the State of New York, would also be 

immediately, substantially, and irreparably harmed by the closure 

of Plattsburgh Air Force Base because: 

a) the 174th Fighter Wing of the New York State Air 
National Guard at Syracuse, New York, uses for its 
training exercises refueling tankers from Plattsburgh 
Air Force Base; 

b) Plattsburgh Air Force Base is a weather divert base to 
which the 174th Fighter Wing proceeds in the event of 
inclement weather conditions; 

c) Plattsburgh Air Force Base is an emergency recovery 



base for the 174th Fighter Wing, to which fighters 
proceed in the event of problems encountered in the 
air; 

d) The 105th and 109th Air Lift Groups of the New York 
State Air National Guard at Syracuse, New York use 
Plattsburgh Air Force Base for air crew proficiency 
training (approaches and landings); 

e) The 106th Rescue Group of the New York State Air 
National Guard at Syracuse, New York uses Plattsburgh 
Air Force Base for water training, requiring the 
proximity of fresh water to an air force base. 

The closing of Plattsburgh Air Force Base would pose significant 

problems to the conduct of the aforesaid training exercises, 

negatively affecting the military readiness of plaintiff, the 

State of New York. 

26. Plaintiff, the City of Plattsburgh, New York, would be 

immediately, substantially and irreparably harmed by the closure 

of Plattsburgh Air Force Base, because it supplies the Base with 

sewer, water, and electrical services, and would thereby lose 

substantial revenues from the decrease in demand for these 

services, and be forced to increase rates for these services to 

residents of the City. In addition, the closure of the Base 

would cause the loss of substantial City sales tax revenues, and 

the loss of significant numbers of jobs connected both directly 

and indirectly to the Base, thereby substantially increasing the 

City's unemployment rate. Furthermore, military contracts for 

base construction and updating of base facilities have been 

terminated, and future contracts will not be let, causing the 

loss of hundreds of construction-related jobs, with the resultant 

destabilization of the local economy. The sudden vacancy of the 



Base real property would decrease property values, resulting in 

increased real property taxes for City property owners, and until 

the Base property is sold would further result in discouraging 

new construction which would lead to a higher than normal rate of 

unemployment in the building trades and decreased sales of 

building supply materials. Until the Base property is sold, its 

holding costs,would shift to the City, resulting in a substantial 

cost burden on City taxpayers, which burden would include the 

costs of needed increased police and fire protection. All of 

the foregoing consequences would result in a severe impact upon 

the City's budget and ability to provide needed services to its 

other residents. 

27. Plaintiff, the Town of Plattsburgh, New York, would be 

immediately, substantially, and irreparably harmed by the closure 

of Plattsburgh Air Force Base because of the substantial 

shrinkage and negative impact upon its economy which would be 

caused by the loss of approximately 3,000 jobs from the closure 

of Plattsburgh Air Force Base. In addition, the closure of the 

Base would cause the loss of substantial sales tax revenues. 

Furthermore, military contracts for base construction and 

updating of base facilities have been terminated, and future 

contracts will not be let, causing the loss of hundreds of 

construction-related jobs, with the resultant destabilization of 

the local economy. All of the foregoing consequences would 

result in a severe impact upon the Town's budget and ability to 

provide needed services to its other residents. > .  



28. Plaintiff, the County of Clinton, New York, would be 

immediately, substantially, and irreparably harmed by the closure 

of Plattsburgh Air Force Base because of the substantial 

shrinkage and negative impact upon its economy which would be 

caused by the loss of approximately 3,000 jobs from the closure 

of Plattsburgh Air Force Base. In addition, the closure of the 

Base would cause the loss of substantial sales tax revenues. 

Furthermore, military contracts for base construction and 

updating of base facilities have been terminated, and future 

contracts will not be let, causing the loss of hundreds of 

construction-related jobs, with the resultant destabilization of 

the local economy. All of the foregoing consequences would 

result in a severe impact upon the County's budget and ability to 

provide needed services to its other residents. In addition, the 

County would be immediately, substantially and irreparably harmed 

by the loss of substantial tipping fees paid by Plattsburgh Air 

Force Base relating to solid waste disposal, as such tipping fees 

covered the cost of the large County-owned facilities which were 

enhanced in size because of the use made of them by the Base. 

29. Plaintiff, Local Union No. 3735 of the American 

Federation of Government Employees would be immediately, 

substantially, and irreparably harmed by the closure of 

Plattsburgh Air Force Base as a result of all its members losing 

their jobs at the Base. Significant numbers of its members would 

experience difficulty reentering the labor force without 

substantial retraining. 



I 

30. Plaintiffs, John J. Duffy, Brian F. Stone, Phillip 

Sprague, Girard F. Curtis, John Bryant, John Wallace, and 

Clarence J. Jefferies would be immediately, substantially and 

irreparably harmed by the closure of Plattsburgh Air Force Base 

by the loss of their jobs on the Base, and in addition, 

plaintiff, John J. Duffy, would also be similarly harmed by 

virtue of representing the aforesaid Union, all of whose members 

would lose their jobs as a result of the closure of the Base. 

JURISDICTION 

31. The claims of plaintiffs are founded upon, and 

jurisdiction of this action is maintained under 28 U.S.C. SS 1331 

(existence of a federal question), 1337, 1346(a)(2), 1361, the 

Defense Base Closure and Realignment Act of 1990 (Public Law No. 

101-510, Title XXIX, SS 2901-2910, November 5, 1990), the 

Administrative Procedure Act (5 U.S.C. 701 et. sea.), and common 

law principles of judicial review and the separation of powers. 

A declaratory judgment and further relief nullifying the 

aforesaid recommendations of the Commission and the President, 

and obtaining injunctive relief are appropriate under 28 U.S.C. 

SS 2201 and 2202. 

VENUE 

32. Venue of this action in the Northern District of New 

York is proper under 28 U.S.C. SS 1391(b) and (e), and 

1402 (a) (1) . 
DEFENSE BASE CLOSURE AND REALIGNMENT ACT OF 1990 

33. The Act's purpose is "to provide a fair process that 



will result in the timely closure and realignment of military 

installations inside the United States." S 2901(b). 

34. The Act creates an independent commission, denominated 

the "Defense Base Closure and Realignment Commission", which is 

appointed by the President of the United States with the advice 

and consent of the United States Senate. S 2902(a). 

35. The Secretary is obligated to provide the United States 

Congress and the Commission with a six year nforce structure 

plane9 for the United States Armed Forces that assesses national 

security threats and the force structure needed to meet them. 

S 2903 (a) (1) -(2) . 
36. The Act also requires the Secretary to formulate 

criteria for use in identifying bases for closure or realignment. 

These criteria are required to be published in the Federal 

Register for public notice and comment, and are further required 

to be submitted to the United States Congress for evaluation and 

approval. S 2903 (b) . 
37. In order to initiate the base closure and realignment 

procedure, the Secretary must recommend base closures and 

realignments by April 15 of the year in issue, and such 

recommendations must be predicated upon the aforesaid force 

structure plan and final criteria. S 2903(c) (1). 

38. The Commission must then review these recommendations, 

and prepare a report for the President containing its review and 

analysis of the Secretary's proposals and the Commission's 

recommendations for base closures and realignments. .) 



S 2903 (d) (2) . 
39. The Act requires the Commission to hold public hearings 

on the Secretary's recommendations. S 2903(d)(l). 

40. Sections 2903(d)(2)(B) of the Act provides that "the 

Commission may make changes in any of the recommendations made by 

the Secretary if the Commission determines that the Secretary 

deviated substantially from the force structure plan and final 

criteria referred to in subsection ( c ) ( l )  in making 

recommendations." 

41. Sections 2903 (d) (2) (C) & (D) of the Act provide that 

the Commission may add a military installation to the list of 

military installations recommended by the Secretary for closure 

or realignment "only if," among other requirements, the 

Commission makes the determinations required by S 2903(d)(2)(B) 

that the Secretary deviated substantially from the force 

structure plan and final criteria, and "publishes notice of the 

proposed change in the Federal Register not less than 30 days 

before transmitting its recommendations to the President. . . . n 

42. The Commission's report to the President must explain 

and justify any departure from the Secretary's list of 

recommendations. S 2903 (d) (3) . 
43. After the Commission has made its recommendations, the 

Act requires that by July 1 of the year in issue they be 

presented to the President for his review. S 2903(d)(2)(A). 

44. The President may approve the Commission's 

recommendations, or disapprove them, in whole or in part, and;. 



must transmit his determination to the Commission and the United 

States Congress. S 2903 (e) (2) - (3) . 
45 .  If the President approves the recommendations of the 

Commission, the United States Congress has 45 days from the date 

of this approval to pass a joint resolution disapproving of the 

Commission's recommendations in their entirety. SS 2904(b), 

2908. 

46 .  If such a Congressional disapproval resolution is 

enacted, the Secretary may not close the bases approved for 

closure by the President. S 2904(b). 

47.  If the President disapproves the ~ommissionls 

recommendations, in whole or in part, he returns them to the 

commission. The Commission then reconsiders its recommendations 

in view of the President's actions, and resubmits a revised list 

for the President's consideration by August 15. S 2903(e)(3). 

4 8 .  If the President does not send to the U.S. Congress an 

approved list of recommendations (in the form in which it is 

returned by the Commission) by September 1st of the year in which 

the Commission has transmitted such recommendations to the 

president, the base closure process for that year is terminated. 

S 2903 (e) (5) . 



BACKGROUND 

49. On February 15, 1991, the Secretary, pursuant to the 

Act, published in the Federal Register, for public notice and 

comment, the criteria used by him in identifying bases for 

closure or realignment. S 2903(b). 

50. On or about February 15, 1991, these criteria were 

presented to fhe United States Congress which evaluated and 

approved them on or about March 15, 1991, as required by the Act. 

S 2903 (b) . 
51. In December, 1992, the Secretary announced that the 

final criteria to be used in 1993 would be identical to those 

used in 1991. 

52. On March 12, 1993, the Secretary provided the United 

States Congress and the Commission with a six year force 

structure plan assessing national security threats and the force 

structure needed to meet them for the years 1994 through 1999. 

S 2903 (a) (1) -(2) . 
53. On March 15, 1993, the Secretary, pursuant to the Act, 

recommended base ciosures and realignments to the Commission 

based upon the aforesaid force structure plan and final criteria 

used in identifying bases for closure or realignment. 

S 2903 (c) (1). 

54. In his recommendations, the Secretary did not recommend 

Plattsburgh Air Force Base for either realignment or closure, 

having previously determined that Plattsburgh Air Force Base 

would, for the proper defense of the nation, remain open as the 



east coast home base of one of two newly-conceived composite 

units called Air Mobility Wings. In fact, the Secretary, in its 

March 15, 1993, recommendations stated the following as its 

justification for the realignment of McGuire Air Force Base: 

The Air Force plans to establish a large 
mobility base in the Northeast to support the 
new Major Regional Contingency (MRC) 
strategy. McGuire was evaluated specifically 
as the location for this wing, along with 
other bases that met the geographical 
criteria and were available for this mission: 
Griffis AFB, New York and Plattsburgh AFB, 
New York. Plattsburgh AFB ranked best in 
capability to support the air mobility wing 
due to its geographical location, attributes, 
and base loading capacity. Principal 
mobility attributes include aircraft parking 
space (for 70-80 tankerlairlift aircraft), 
fuel hydrants and fuel supply/storage 
capacity, along with present and future 
encroachment and airspace considerations. 

When Plattsburgh AFB was compared directly 
with McGuire AFB, Plattsburgh AFB rated 
better in all of the mobility attributes. An 
air mobility wing at Plattsburgh AFB will 
eliminate many of the problems associated 
with operating at McGuire AFB, in the midst 
of the New York/New Jersey air traffic 
congestion. Basing the additional aircraft 
of an air mobility wing at McGuire AFB will 
add to that congestion. Plattsburgh AFB, on 
the other hand, has ample airspace for 
present and future training by an air 
mobility wing. Also, the FAA has long 
expressed a desire for civil use of McGuire 
AFB, which will ease the congestion at other 
airfields and terminal facilities in the New 
York and Philadelphia metropolitan areas. 
For these reasons, McGuire AFB was 
recommended for realignment and conversion to 
an Air Force Reserve Base. 

55. The Secretary's decision to retain Plattsburgh Air 

Force Base as the home of the East Coast Air Mobility Wing was 
- ' .  

determined to be consistent with the force structure plan and 



final criteria based upon an analysis of 160 separate factors 

which were formulated by the United States Air Force. 

56. This discussion of Plattsburgh Air Force Base by the 

Secretary as part of the recommendation regarding McGuire Air 

Force Base was necessary since the location of the East Coast Air 

Mobility Wing at Plattsburgh Air force Base played a key role in 

determining the Secretary's recommendations regarding realignment 

of McGuire Air Force Base. 

57. Since the discussion of Plattsburgh Air Force Base by 

the Secretary was not in the form of a separate recommendation 

for either closure or realignment, but only in the context of the 

recommendation regarding disposition of McGuire Air Force Base, 

such discussion was confined solely and exclusively to the only 

relevant factor therein--the air mobility wing. In other words, 

there was no discussion by the Secretary of other needed military 

uses of Plattsburgh, if it were not to serve as home of the East 

Coast Air Mobility Wing. 

58. Notwithstanding the Secretary's designation of 

Plattsburgh Air Force Base as the location of the East Coast 

Mobility Wing, on June 1, 1993, the Commission published a notice 

in the Federal Register purporting to add Plattsburgh Air Force 

Base, among other military installations, to the list the 

Commission would "consider as proposed additions to the Secretary 

of Defense's March, 1993 list of military installations 

recommended for closure or realignment.n The Commission made no 

findings of substantial deviation before adding Plattsburgh to 



the list of military installations, nor did the Commission 

explain its additions in any manner whatsoever, 

59. The Commission held hearings to consider and discuss 

the Secretary's recommendations as well as the additional 

military installations purportedly added by the Commission. In 

addition, the Commission requested its staff to analyze the 

recommendations of the Secretary, as well as various llscenariosw 

not recommended by the Secretary of Defense. Several of these 

wscenariosw focussed on the question of which base should, in the 

opinion of the Commission, be the base of the East Coast Air 

Mobility Wing, notwithstanding that the Secretary had made this 

determination and had made no recommendation to the Commission 

regarding Plattsburgh Air Force Base. 

60. On June 24, 1993, after consideration by the Commission 

of various comparisons of McGuire, Griffis and Plattsburgh Air 

Force Bases for compatibility for the Air Mobility Wing mission, 

Commissioner Johnson made a motion relating to the Secretary's 

recommendation to realign McGuire Air Force Base. Commissioner 

Johnson prefaced his statement by brief remarks explaining why he 

believed that "McGuire is the proper base for an East Coast 

Mobility base." His remarks focussed primarily on the location 

of McGuire and did not mention any basis for a conclusion that 

the Secretary in choosing Plattsburgh as the Mobility Wing 

location had substantially deviated from the force structure plan 

and the final criteria. 

61. In response to Commissioner Johnson's remarks regarding 



his opinion of the proper base for the Air Mobility Wing mission, 

Commissioner Byron noted that the Act requires substantial 

deviation before the Commission can change a recommendation of 

the Secretary. She noted that even under the Commission's own 

staff analysis of the three bases, McGuire did not come in at the 

top of the list for the Air Mobility Wing mission. She stated 

that the case,for substantial deviation had not been made on the 

record before the Commission. 

62. Notwithstanding Commissioner Byron's comments, 

Commissioner Johnson made a motion to the effect that the 

Secretary's recommendation to realign McGuire substantially 

deviated from the final criteria 1, 2, 3, and 4, that McGuire be 

retained as an active installation, and that McGuire be 

established as the East Coast Air Mobility Wing Base. The motion 

did not state that the Commission found that the Secretary's 

recommendation substantially deviated from the force structure 

plan, nor could any such finding have been based upon the 

evidence presented to the Commission. The motion was passed by 

the Commission by a vote of 6-1. 

63. The record of the public hearings held by the 

Commission in Washington D.C. during June, 1993, indicates that 

no significant information was presented to the Commission which 

supported the closing of Plattsburgh Air Force Base, much less a 

demonstration that the Secretary's decision to keep it open 

deviated substantially from the force structure plan and final 

criteria. Rather, the record contains explicit acknowledgments 



by the Commission and its staff that Plattsburgh was well suited 

to the Air Mobility Wing Mission. Commissioner Johnson, when he 

made his motion to make McGuire the Air Mobility Wing Base, 

stated that gwPlattsburgh has the best facilitiestW ggPlattsburgh 

has, by far, the largestw ramp, both Plattsburgh and Griffis 

nhave relatively less [air] congestion." 

64. The,primary basis offered by Commissioner Johnson for 

his motion designating McGuire as the East Coast Mobility Wing 

Base was its location near *gcustomers.gg This was reiterated and 

confirmed by remarks made by Commissioners Johnson and Courter 

after the vote. However, the Air Force plainly considered the 

location of the three bases, Griffis, McGuire and Plattsburgh in 

making its determination. The location of McGuire was considered 

not appropriate for the Air Mobility Wing mission because of air 

congestion. While the Commission acknowledged the air congestion 

near McGuire, and that there was no such congestion near 

Plattsburgh, the Commission determined that the Mobility Wing 

mission could still be accommodated at McGuire. The Commission, 

however, failed to demonstrate how the Secretary deviated 

substantially from the final criteria in determining that 

Plattsburgh should be the East Coast Mobility Base. 

65. Following this vote, and following further discussion 

regarding other Air Force Bases, none of which focussed on any 

substantial deviation of the Secretary with respect to 

Plattsburgh Air Force Base, Commissioner McPherson made the 

following motion with respect to Plattsburgh Air Force Base: 



I move that the Commission find that the 
Secretary of Defense deviated substantially 
from Criteria 2 and 4 and, therefore, that 
the Commission adopt the following 
recommendation: 
Close Plattsburgh Air Force Base and 

transfer the KC-135s to McGuire Air Force 
Base. The Commission finds that this 
recommendation is consistent with the force 
structure plan and final criteria. 

The motion did not state that the Secretary's recommendation 

regarding ~lattsbur~h Air Force deviated substantially from the 

force structure plan, nor could any such finding have been made 

based upon the evidence presented by the Commission. Indeed, the 

Secretary had made no recommendation regarding closure or 

realignment of Plattsburgh Air Force Base. The motion was passed 

by a vote of 6-1. 

66. On July 1, 1993, the Commission delivered a written 

report to the President containing its assessment of the 

Secretary's proposals and its own recommendations for base 

closures, which included the recommendation that Plattsburgh Air 

Force Base be closed. S 2903(d)(2). The report contained 

purported justifications and findings not offered by the 

Commission or its members at the time of the vote on the motions 

discussed above, and not based on the record before the 

Commission. 

67. The Commission's report recommending to the President 

that the Base be closed constitutes the very first time under 

this Act that the Commission recommended the closure of a major 

base which the Secretary recommended to remain open. 

68. On July 2, 1993, the President approved the 



recommendations of the Commission, and transmitted his approval 

to the Commission and the U.S. Congress. S 2903 (e)(2)-(3) 

69. As a result of the failure of the U.S. Congress to 

disapprove of the Commissionls recommendations, the Secretary 

purports to be authorized to proceed with the closing and 

realignment of the military bases designated by the Commissionls 

recommendations, including the closing of Plattsburgh Air Force 

Base. 

FIRST CLAIM FOR RELIEF 

70. Plaintiffs repeat and reallege each and every one of 

the allegations set forth in 1% 1-69, inclusive, with the same 

force and effect as if fully set forth at length herein. 

71. There is now existing between the parties hereto an 

actual controversy in respect to which plaintiffs are entitled to 

have a declaration of their rights, and further relief because of 

the facts, conditions, and circumstances as set forth in this 

complaint. 

72. If the Secretary makes no recommendation under the Act 

to close or realign a particular military base, the Commission 

has no authority to change the status of that base because of the 

absence of any standard against which the Commission can measure 

its authority to make such a change, since the Act only allbws 

the Commission to change recommendations of the Secretary which 

deviate substantially from the force structure plan and final 

criteria. 

73. The Act states that the findings and conclusions of.:the -- 



 omm mission's report to the President must be "based on a review 

and analysis of the recommendations made by the Secretary." 

S 2903 (d)(2)(A). In addition, the Act requires the Commission to 

explain and justify any of its recommendations which differ from 

those of the Secretary. S 2903 (d) (3) . 
74.  The only military bases which are subject to closure or 

realignment by the Commission under the Act are those military 

bases which the Secretary specifically chooses to make the 

subject of his recommendations to the Commission. 

75. On page 1-76 of its report to the President, the 

Commission expressly acknowledged that the Secretary had issued 

no recommendation regarding Plattsburgh Air Force Base, through 

its recitation of the word "Nonew under the heading of DEPARTMENT 

OF DEFENSE RECOMMENDATION for Plattsburgh Air Force Base. 

7 6 .  The Secretary did not have the opportunity to present 

to the Commission a position concerning other needed military 

uses of Plattsburgh Air Force Base, if it were not to be the home 

of the East Coast Air Mobility Wing, because such a discussion 

was not necessary or required by the Act since Plattsburgh Air 

Force Base was not recommended to be closed or realigned by the 

Secretary. 

7 7 .  The Commission's decision to close Plattsburgh Air 

Force Base without any input from the Secretary concerning other 

needed military uses of the Base if it were not to be used as 

home of the East Coast Air Mobility Wing constitutes a usurpation 

by the Commission of the Secretary's authority to establish the 



defense policy of the United States. 

7 8 .  The Commission had no authority to close Plattsburgh 

Air Force Base, since there was no recommendation by the 

Secretary (to close or realign Plattsburgh) against which it 

could determine (as required by the Act) the presence of a 

substantial deviation by the Secretary from the force structure 

plan and final criteria. 

79. As a result, the Commission's recommendation to close 

Plattsburgh Air Force Base was in excess of its authority under 

the Act, since it was not based upon a recommendation from the 

Secretary which deviated substantially from the force structure 

plan and final criteria. 

80. The President improperly and invalidly made his 

decision to approve the Commissionls recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

81. Plaintiffs have no prompt, adequate and effective 

remedy at law, and this action is the only available means to 

them to secure the protection of their rights. 

82. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202, declaring and adjudging that 

the Commission8s recommendation to the President, dated July 2, 



1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SECOND CLAIM FOR RELIEF 

83. Plaintiffs repeat and reallege each and every 

allegation contained in 33 1-82 inclusive of this complaint with 

the same force and effect as if fully set forth at length herein. 

84. Before placing Plattsburgh Air Force Base on its list 

of military bases recommended for closure, the Commission must 

first demonstrate that the Secretary deviated substantially from 

the force structure plan and final criteria in retaining 

Plattsburgh Air Force Base as the proposed home of the East Coast 

Mobility Wing. S 2903 (d) (C) . 
85. On June 1, 1993, the Commission improperly placed 

Plattsburgh Air Force Base on its closure list without first 

having demonstrated that it met the aforesaid substantial 

deviation standard as required by the Act. 

86. The president improperly and invalidly made his 

decision to approve the Commissionls recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, the Commission had failed to demonstrate such 

substantial deviation, which was not in compliance with the , .  .- 



dictates of the Act. 

87. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

THIRD CLAIM FOR RELIEF 

88. Plaintiffs repeat and reallege each and every 

allegation contained in 11 1-87 inclusive of this complaint with 

the same force and effect as if fully set forth at length herein. 

Each allegation of this claim assumes, without conceding, that 

the Secretary issued to the Commission a "recommendationw 

regarding Plattsburgh Air Force Base that was reviewable by the 

Commission. 

89. The Commission is authorized to change such 

recommendations of the Secretary only if they "deviate [ ] 

substantially" from the force structure plan and the final 

criteria, and the Commission both explains and justifies in its 

report to the President the changing of such a recommendation..:. 



90. Neither the Commission's motion of June 24, 1993, nor 

the Commissionls report to the President of July 1, 1993, 

recited, explained or demonstrated how the Secretary's 

recommendation with respect to Plattsburgh Air Force Base 

deviated substantially from the force structure plan, as 

explicitly required by the Act. 

91. The Commission's report to the President did not, as 

required by the Act, "explain and justifyw its departure from the 

Secretary's recommendation to keep Plattsburgh Air Force Base 

open. S 2903 (d) (3). 

92. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

93. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202, declaring and adjudging that 

the Commissionls recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

 spin, as Secretary of Defense, Sheila Widnall, as Secretary of 



the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

FOURTH CLAIM FOR RELIEF 

94. Plaintiffs repeat and reallege each and every 

allegation contained in 11 1-93 inclusive of this complaint with 

the same force and effect as if fully set forth at length herein. 

95. In making its recommendation to close Plattsburgh Air 

Force Base, the Commission not only failed to comply with, but 

totally ignored the substantial deviation standard of the Act 

which it was required to satisfy in order to justify overriding 

the determination by the Secretary to retain Plattsburgh Air 

Force Base as the home of the East Coast Mobility Wing. 

96. The Secretary's decision to retain Plattsburgh Air 

Force Base as the home of the East Coast Air Mobility Wing was 

determined to be consistent with the force structure plan and 

final criteria based upon an analysis of 160 separate factors 

which were formulated by the United States Air Force. 

97. The Commission made no finding either at the time of 

its motion on June 24, 1993 or in its written report, that the 

designation of Plattsburgh as the East Coast Air Mobility Wing 

Base deviated substantially from the force structure plan. This 

failure alone justifies the relief sought by plaintiffs since 

such a finding is an absolute prerequisite to the action taken by 

the Commission. 

98. The Commission did state that the Secretary's findings 



regarding Plattsburgh Air Force Base substantially deviated from 

the final criteria, in spite of the fact that the Commission 

agreed with the findings of the Secretary on virtually all 

criteria identified by the Air Force as relevant to the location 

of the Air Mobility Wing as the Mobility Wing concept was 

developed by the Air Force, 

99. The, criterion regarding the closeness of Plattsburgh 

Air Force Base to customers and to on load points is not central 

to the concept of the Air Mobility Wing developed by the Air 

Force, being central only to a traditional airlift function. 

100, As a result, by employing the criterion regarding the 

closeness to customers, the Commission ignored the Secretary's 

decision to establish an Air Mobility Wing in place of the 

traditional airlift function for Plattsburgh Air Force Base, and 

completely distorted the concept as developed by the Air Force 

and the Secretary. 

101, As a result of ignoring the Secretary's decision to 

establish an Air Mobility Wing in place of a traditional airlift 

function, and/or determining that location based on traditional 

airlift considerations should be the predominant factor, and 

recommending the closure of Plattsburgh Air Force Base predicated 

upon factors associated with the airlift function, the 

Commission, in excess of its authority, substituted its own views 

for that of the Secretary of Defense and established defense 

policy for the United States, when its only proper function under 

the Act was to determine if the Secretary's defense policy . 



recommendations were consistent with the force structure plan and 

final criteria. 

102. The Commission improperly applied cost-related data to 

the methods of cost analysis which it utilized in determining 

which base should serve as home of the East Coast Air Mobility 

Wing, and otherwise improperly utilized such methods of cost 

analysis, resulting in the erroneous finding that Plattsburgh Air 

Force Base would be more costly than McGuire Air Force Base as 

the designated home of the air mobility wing. 

103. The Commission's written report purported to provide 

justification and "findingsw for the Commission's actions that 

were not set forth by the Commission at the time it voted on the 

motions to make McGuire the Air Mobility Base and to close 

Plattsburgh. These subsequent findings, either singly or 

together, do not support a finding of substantial deviation from 

the force structure plan or the final criteria. They amount only 

to a mere recitation of factors of relatively minor significance, 

if any, to the Air Mobility Wing concept as designed and 

described by the Air Force. Further, the recitation simply 

ignores the major relevant factors as to which the Secretary and 

the Commission staff agreed supporting the conclusion that 

Plattsburgh was the best base for the Mobility Mission. 

104. As a result of the foregoing, it is clear that the 

Commission not only failed to comply with, but totally ignored 

the substantial deviation standard set forth in the Act as an 

express limitation on its actions, substituted its judgment for 



that of Secretary on matters of defense policy, and thereby 

exceeded its authority under the Act by virtue of recommending 

the closure of Plattsburgh Air Force Base. 

105. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Com.issionls aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

106. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 



FIFTH CLAIM FOR RELIEF 

107. Plaintiffs repeat and reallege each and every 

allegation contained in 99 1-106 inclusive of this complaint with 

the same force and effect as if fully set forth at length herein. 

108. The Act requires that the Commission publish in the 

Federal Register any changes it proposes to make to the 

recommendations of the Secretary not less than 30 days before 

transmitting its recommendations to the President. 

S 2903 (d) (2) (C) (iii) . 
109. The Commission published in the Federal Register its 

notice that it intended to consider recommending the closure or 

realignment of Plattsburgh Air Force Base on June 1, 1993. The 

Commission transmitted its report to the President on July 1, 

1993. 

110. Plaintiffs maintain that the Commission had no 

authority to add Plattsburgh Air Force Base to the list of 

military installations because the Secretary submitted no 

recommendation with respect to Plattsburgh to the Commission, and 

because the Commission made no finding of substantial deviation 

from the force structure plan and final criteria before adding 

Plattsburgh. But if the Act is construed to allow the Commission 

to add Plattsburgh Air Force Base to the list, then as a result 

of the foregoing, the Commission violated the Act by its untimely 

publication in the Federal Register only 29 days before the 

transmission of its report to the President, resulting in the 

invalidity of its recommendation to close Plattsburgh Air Force 



Base, and the President's subsequent approval of that 

recommendation. 

111. As a result of the foregoing, both the Commission and 

the president exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SIXTH CLAIM FOR RELIEF 

112. Plaintiffs repeat and reallege each and every 

allegation contained in 11 1-111 inclusive of this complaint with 

the same force and effect as if fully set forth at length herein. 

113. In order to assure a fair procedure for base closing, 

the Act requires that the President be presented with balanced 

and informed advice before either approving or disapproving the 

Commission's recommendations regarding the closure or realignment 

of military bases. Such balanced and informed advice is to 

include Commission recommendations which are in accord with the 

Act's dictates that the Commission may change a recommendation of 

the Secretary regarding base closures only if: thaq -3 L 



recommendation substantially deviates from the force structure 

plan and final criteria; the Commission both explains and 

justifies in its report to the President the changing of such a 

recommendation; and the Commission's recommended closure is 

published in a timely fashion in the Federal Register. 

114. The presentation to the President of a Commission 

recommendation advocating the closure of Plattsburgh Air Force 

Base which was not in compliance with the aforesaid statutory 

directives undermines the aforesaid purpose and intent of the Act 

to assure that both the President and Congress have access to 

balanced and informed advice before rendering any decision under 

the Act to close or realign military bases. 

115. The President did not have statutory authority to 

render a decision either approving or disapproving the 

Commission's recommendation regarding the closure of Plattsburgh 

Air Force Base, because the Commission's recommendation, which 

the President received before making such a decision, was not in 

compliance with the aforesaid dictates of the Act. 

116. The action of the President in approving the closure of 

Plattsburgh Air Force Base, after receipt of the improperly 

prepared Commission recommendation, constitutes an action in 

violation of delegated executive authority to the President under 

the Act, resulting not only in the invalidity of the Commission's 

recommendation, but also the President's subsequent approval of 

it. 

117. As a result of the foregoing, both the Commission a& 



the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202, declaring and adjudging that 

the ~ommission~s recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SEVENTH CLAIM FOR RELIEF 

118. Plaintiffs repeat and reallege each and every 

allegation contained in 1 1-117, inclusive, of this complaint, 

with the same force and effect as if fully set forth at length 

herein. 

119. The requirement of the Act that the Commission may not 

change the recommendations of the Secretary concerning base 

closure unless they deviate substantially from the force 

structure plan and final criteria, constitutes an explicit 

substantive and procedural limitation upon the Commission's 

authority to change the Secretary's recommendations whether a 

particular military base should be closed or realigned, and such 

limitation is intended for the benefit of the plaintiffs herein. 

120. The action of the Commission in deciding to close 
2 1 

Plattsburgh Air Force Base, despite the absence of -a 



recommendation of the Secretary, (or at most a contrary 

recommendation of the Secretary) constitutes an action which 

ignored this statutory requirement, and was, therefore, in excess 

of the Commission's authority under the Act. 

121. Compliance by the Commission with this statutory 

requirement would necessarily have caused the Commission and the 

President to have followed the recommendation of the Secretary to 

keep Plattsburgh Air Force Base open. 

122. Pursuant to the Act, the President has the discretion 

to accept or reject in its entirety the recommendations of the 

Commission regarding base closure or realignment. 

123. In order to assure a fair procedure for base closing, 

the Act requires that the President be presented with balanced 

and informed advice before approving or disapproving the 

Commission's recommendations. Such balanced and informed advice 

is to include Commission recommendations which are in accord with 

the Act's dictates that the Commission may only change a 

recommendation of the Secretary regarding whether a base is to be 

closed or realigned which substantially deviates from the force 

structure plan and final criteria. 

124. The presentation to the President of recommendations of 

the Commission not in compliance with this statutory directive 

undermines the purpose and intent of the Act to assure that both 

the President and Congress have access to balanced and informed 

advice before rendering any decision under the Act to close or 

realign military bases. 



125. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

126. TheAAct entitles plaintiffs to a fair process in the 

determination of which bases should be closed or realigned. 

127. The Act entitles plaintiffs to have Plattsburgh Air 

Force Base remain open and in operation, unless and until it is 

determined in accordance with the Act that the closure is 

warranted. 

128. Each of the plaintiffs, for the reasons stated 

hereinabove, have a property interest in the continued operation 

of Plattsburgh Air Force Base. 

129. The failure to comply with the procedures and 

substantive limitations set forth in the Act, as described 

hereinabove, illegally interferes with rights granted to the 

plaintiffs under the Act, and constitutes a deprivation of 

plaintiffs' property interests without due process of law, in 

violation of the Due Process Clause of the Fifth Amendment to the 

U.S. Constitution. 

130. As a result of the foregoing, the Commission and the 

President exceeded their power and authority under the Act, and 

plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC 2201 and 2202, declaring and adjudging that 



the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force or effect. 

EIGHTH CLAIM FOR RELIEF 

131, Plaintiffs repeat and reallege each and every 

allegation contained in 39 1-130 inclusive, of the within 

complaint, with the same force and effect as if fully set forth 

herein. 

132. Actions by the President of the United States under 

legislatively delegated authority must be consistent with the 

terms of the legislation which authorized it, 

133. The action of the President in approving the closure of 

Plattsburgh Air Force Base after receipt of Commission 

recommendations which were not in compliance with the explicit 

requirements of the Act constituted an unauthorized usurpation of 

power by the President, without statutory or constitutional 

authority. 

134. Therefore, this action by the President violated the 

doctrine of separation of powers provided in the United States 

Constitution, and also invalidated the Commissionls 

recommendation to the President to close Plattsburgh Air ~orce' 



Base. 

135, As a result of the foregoing, the Commission and the 

President exceeded their power and authority under the Act, and 

plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force or effect. 

NINTH CLAIM FOR RELIEF 

136, Plaintiffs repeat and reallege each and every 

allegation contained in 11 1-135 inclusive, of the within 

complaint, with the same force and effect as if fully set forth 

herein. 

137. The recommendation and vote of the Commission to close 

Plattsburgh Air Force Base is subject to review under 5 U.S.C, 

S 706(2), and is unlawful and must be set aside because, among 

other things, it constitutes an action that is arbitrary, 

capricious, an abuse of discretion, otherwise not in accordance 

with the law, contrary to constitutional right, power, privilege 

and immunity, in excess of statutory jurisdiction, authority, and 

limitations, short of statutory right, and without observance 'of 



procedure required by law. 

138. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commissionls aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance.with the dictates of the Act. 

139. No further right of review or appeal, or any other 

remedy is available to plaintiffs before the Commission or any 

other tribunal or court, or under the terms of the Act or any 

other statute, and substantial, irreparable and immediate harm 

and injury will be sustained by the plaintiffs in the absence of 

the granting of the relief requested herein. 

140. As a result of the foregoing, the Commission and the 

President exceeded their power and authority under the Act and 5 

U.S.C. S 706(2), and plaintiffs are thereby entitled to a 

declaratory judgment, pursuant to 28 USC SS 2201 and 2202, and 5 

U.S.C. SS 701 et seq. declaring and adjudging that the 

Commissionls recommendation to the President, dated July 1, 1993, 

to close Plattsburgh Air Force Base, and the President's decision 

approving such closure is illegal, null and void, and of no force 

and effect, and that any action taken by defendant Les Aspin, as 

Secretary of Defense, Sheila Widnall, as Secretary of the Air 

Force, and their employees and agents, to close Plattsburgh Air 

Force Base is illegal, null and void, and of no force or effect. 



TENTH CLAIM FOR RELIEF 

141. Plaintiffs repeat and reallege each and every 

allegation contained in iq 1-140 inclusive, of the within 

complaint, with the same force and effect as if fully set forth 

herein. 

142. The aforementioned lack of compliance with the 

requirements of the Act adversely effect and aggrieve the 

plaintiffs by denying to them a fair procedure for the closure of 

Plattsburgh Air Force Base, as guaranteed by the Act, and further 

denying to them due process of law, as guaranteed by the Due 

Process Clause of the Fifth Amendment of the United States 

Constitution. 

143. As a result of the foregoing, including but not limited 

to the factors of economic and other harm to plaintiffs, as 

previously set forth herein, there will be immediate, 

substantial, and irreparable harm and injury to plaintiffs 

resulting from the closure of Plattsburgh Air Force Base without 

full compliance with the Act. 

144. As a result of the foregoing, plaintiffs are entitled 

to an injunction enjoining the defendant, Les Aspin, as Secretary 

of Defense, Sheila Widnall, as Secretary of the Air Force, and 

their agents and employees, from taking any action to close the 

Plattsburgh Air Force Base based upon any approval by the 

President to close the Base, in response to the recommendation of 

the Commission, dated July 1, 1993, to close the Base, and 

further enjoining them from taking any action to make ~ c ~ u i r e " ~ i r  



Force Base the home base of the East Coast Air Mobility Wing. 

145. Plaintiffs have no prompt, adequate and effective 

remedy at law, and this action, including the granting of the 

injunction requested herein, is the only available means to them 

to avoid the aforesaid immediate, substantial, and irreparable 

harm and injury, and to secure the protection of their rights. 

WHEREFORE, plaintiffs demand judgment on their first, 

second, third, fourth, fifth, sixth, seventh, eighth, and ninth 

claims for relief declaring and adjudging, pursuant to 28 U.S.C. 

2201 and 2202, (and with respect only to their ninth claim, also 

pursuant to 5 U.S.C. 701 &. a.) that the Defense Base Closure 

Commission's recommendation to the President, dated July 1, 1993, 

to close Plattsburgh Air Force Base, and the President's approval 

of this recommendation is illegal, null and void, and of no force 

and effect, and that any action taken by the defendants, Les 

Aspin, as United States Secretary of Defense, Sheila Widnall, as 

United States Secretary of the Air Force, and their employees and 

agents, to close Plattsburgh Air Force Base is illegal, null and 

void, and of no force and effect; and plaintiffs demand judgment 

on their tenth claim for relief for an injunction enjoining the 

defendants Les Aspin, as United States Secretary of Defense, 

Sheila Widnall, as united States Secretary of the Air Force, and 

their agents and employees, from taking any action to close the 

Plattsburgh Air Force Base predicated upon any approval by the 

President to close the Base, in response to the recommendation of 

the  omm mission, dated July 1, 1993, to close the Base, and 



further enjoining the defendants Les Aspin, as United States 

Secretary of Defense, Sheila Widnall, as United States Secretary 

of the Air Force, and their agents and employees, from taking any 

action to make McGuire Air Force Base the home base of the East 

Coast Air Mobility Wing, and for such other, further and 

different relief as to the Court seems just and proper. 



Dated: December 2, 1993 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF NEW YORK.. 

GENERAL ORDER #25 

ORDER DIRECTING TEE EXPEDITED SERVICE OF THE SUMMONS 
AND COMPLAINT AND FURTHER DIRECTING THAT A RULE 16 STATUS 

CONFERENCE BE HELD WITHIN 120 DAYS OF THE FILING OF THE COMPLAINT 

SERVICE OF PROCESS 

IT IS ORDERED that: Service of Process be completed within SIXTY 
(60) days from the filing date of the Complaint with the Clerk of 
the Court. 

The plaintiff is directed to serve copies of this order and the 
attached materials at once on all parties to this action, and on 
any parties subsequently joined, in accordance with the provisions 
of Rules 4 and 5, Federal Rules of Civil Procedure. Following 
service of the Summons and complaint and of the materials contained 
in this packet, plaintiff shall file a certificate of service with 
the Clerk of this Court. 
MATERIALS INCLUDED WITH THIS ORDER: 
1.) Judicial Case Assignment Form 
2.) Notice of Initial Pretrial Conference (Rule 16 Filing Packet) 
3.) Notice and Consent Form to Proceed before a 

United States Magistrate Judge 
4.) Notice and Consent Form for the Court-Annexed Arbitration 

Program. 
5.) General Order #30 (Assignment of Cases to Magistrate Judges) 

CIVIL JUSTICE REFORM ACT 

All litigants in Federal Court must comply with the provisions 
of the Civil Justice Reform Act. This Court will tailor the level 
of individualized case management.needs to such criteria as case 
complexity, and the amount of time reasonably needed to prepare the 
case for trial. Counsel together with authorized representatives of 
the parties are directed to jointly address each item contained in 
the attached Rule 16 Case Management Plan packet and present the 
proposed plan to the Court at the initial pretrial conference. 

The notice setting the date, the, and location for the 
initial conference is included as part of this filing order. 

The Act further requires the Court to set "early, firm" trial 
dates, such that the trial is scheduled to occur within eighteen 
months after the filing of the complaint, unless a judicial officer 
certifies that (i) the demands of the case and its complexity make 
such a trial date incompatible with serving the ends of justice; or 
(ii) the trial cannot reasonably be held within such time because 
of the complexity of the case or the number or complexity of 
pending criminal cases." 



NON FILING OF DISCOVERY MATERIAL 

, IT IS ORDERED that: this Court having found that no public 
purpose will be served by the filing of discovery materials with 
the Clerk of the Court, the parties hereto are directed that they 
shall not file notices to take depositions, transcripts of 
depositions, interrogatories, requests for documents, request for 
admissions, and answers and responses thereto unless the Court 
orders otherwise; provided, however, that .discovery material to be -- 
used at trial or in support of any motion, including a motion for 
summary judgment, shall be filed with the Court prior to such use 
and provided further that any motion pursuant to Rule 37 of the ' 

Federal Rules of Civil Procedure shall be accompanied by the 
discovery materials to which the motion relates if those materials 
have not previously been filed with the Court. 

PROCEDURE FOR DISCOVERY DISPUTE RESOLUTION 

IN ACCORDANCE wIm GENERAL RULE 10 (K) OF THE NORTHEFW DISTRICT 
OF NEW YORK: PRIOR TO THE FILING OF ANY MOTION UNDEX FEDERAL RULES 
26 THROUGH 37, COUNSEL MUST MEET AND DISCUSS THE DISPUTED ISSUES IN 
DETAIL IN A GOOD FAITH EFFORT TO ELIMINATE OR REDUCE THE AREA.-OF 
CONTROVERSY, AND ATTEMPT TO ARRIVE AT A MUTUALLY SATISFACTORY 
RESOLUTION, IF CONSULTATIONS OF COUNSEL DO NOT FULLY RESOLVE THE 
DISCOVERY ISSUES, COUNSEL MAY THEN REQUEST A COURT CONFERENCE WITH 
THE ASSIGNED JUDGE OR MAGISTRATE JUDGE. THE ATTORNEY MAKING THE 
REQUEST FOR A COURT CONFERENCE MUST FILE AN AFFIDAVIT SETTING FORTH 
THE DATE OR DATES OF THE MEETINGS AND CONSULTATIONS. THE AFFIDAVIT 
SHALL BE ACCOMPANIED BY A LETTER BRIEF THAT CONCISELY SETS FORTH 
THE NATURE OF THE CASE AND A SPECIFIC VERBATIM LISTING OF EACH OF 
THE ITEMS OF DISCOVERY SOUGHT OR OPPOSED. 

IMMEDIATELY FOLLOWING EACH DISPUTED ITEM COUNSEL SHALL SET 
FORTH THE REASON WHY THE ITEM SHOULD BE ALLOWED OR DISALLOWED. 
FOLLOWING RECEIPT OF THE REQUEST FOR A DISCOVERY CONFERENCE WITH 
THE COURT, THE CLERK WILL ADVISE ALL COUNSEL OF A DATE AND TIME FOR 
THEIR APPEARANCE BEFORE THE COURT. 

IN -THE EVENT THAT OPPOSING COUNSEL REFUSES TO COMPLY WITH A 
REQUEST FOR A CONFERENCE UNDER RULE 10 (K) , THE ATTORNEY SEEKING THE 
DISCOVERY SHALL APPLY TO THE COURT FOR AN ORDER DIRECTING THE 
OPPOSING COUNSEL TO APPEAR AT HIS OR HER OFFICE TO DISCUSS THE 
AREAS OF DISPUTE. THE APPLICATION -FOR THE EX PARTE ORDER SHALL 
CONTAIN AN AFFIDAVIT SETTING FORTH THE ATTEMPTS MADE IN SCHEDULING 
A MUTUALLY AGREEABLE DATE AND TIME FOR THE 10 (K) CONFERENCE AND THE 
RESULTS THEREOF, 

IF THE DISPUTED ISSUE REMAINS UNRESOLVED FOLLOWING THE 
CONFERENCE WITH THE COURT, COUNSEL WILL BE DIRECTED TO FILE THE 
APPROPRIATE FORMAL MOTIONS WITH THE COURT. 



1) SETTLEMENT CONFERENCES CONI)UCTED BY A JUDGE OR MAGISTRATE JUDGE: 
The parties are advised that the Court will honor a request for 

a settlement conference at anv stage of the proceeding. 
A representative of the parties with the authority to bind the 
parties must be present with counsel at any settlement conference. 

2)  CONSENT TO JURY OR COURT TRIAL BEFORE A MAGISTRATE JUDGE: 
By written stipulation, the parties to any civil action may 

elect to have a magistrate judge (instead of the assigned Article 
I11 judge) conduct all proceedings in any civil case, including 
presiding over a jury or non-jury trial; A trial before a 
magistrate judge is governed by exactly the same procedural and 
evidentiary rules as trial before a district judge, and a right to 
appeal is automatically preserved directly to the United States 
Court of Appeals under the same standards which govern appeals from 
district court judgments, Parties often consent to resolution of 
their civil disputes by magistrate bench or jury trial because 
magistrate judges have less crowded calendars. 

3) COURT-ANNEXED ARBITRATION: 
The Northern District of New York through a congressional pilot 

program, offers all litigants in Federal Court the opportunity to 
consent to proceed into the Courts Consensual Arbitration Program, 
Pursuant to Local Rule 50, the parties may consent to have their 
cases presented to an arbitrator for decision. The cases referred 
to court-annexed arbitration are heard by qualified individual 
arbitrators or three-member panels, usually within six months of 
the filing of the answer. If a party is not satisfied with the 
arbitrators award, the party must file a written demand for trial 
de novo within thirty days of the entry of judgment on the 
arbitration award. If no demand is filed, the award becomes final 
judgment of the court and is not subject to appellate review. 

REVISED GENERAL ORDER 25 
ENTERED BY THE COURT ON THIS 1ST DAY OF MARCH, 1992 

So Ordered: Neal P. McCurn - Chief U.S. ~istrict Court Judge 
5/21/92 



C I V I L  CASE WAGEMENT PLAN 
. . 

UNITED STATES DISTRICT COURT 
NO~THERN DISTRICT OF m . Y O R K  ....................................... 

,VYS j c-t A, 
VS No. 9.3 / 5-2 '5- 
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7 J ) I ~ ~ A )  i d  

EF AL E~)~L\C=I-~JT CO,WNSS~OAI, et r;-1, 

IT 16 HEREBY ORDERED that, pursuant to Rule 16, Federal Rules 
of Civil Procedure, and General Order 30 of this Court, a status 
and schedujing, conference will be held in this case before the 
Honorable DAL ri) h i4 lcr:b , United States Magistrate Judge 
on 3 / 3 c  4 19,%, r I\; 
at Ic : 6 A.M at the United States Courthouse, Room No. c t i f i l u i5{ :S ,  
at /I L iG3/tfl;'r , New York. 

Counsel for all parties or individuals appearing pro se in the 
above-captioned action are directed to confer in advance of the 
status conference with respect to all of the agenda items listed 
below, Not less than ten days before the conference, counsel shall 
file jointly a status conference statement addressing each agenda 
item, Plaintiff8s counsel shall bear the responsibility for 
convening all counsel and completing and filing the proposed case 
management plan. 

Matters which the Court will take up at the status conference 
will include the following: 

1) JOINDER OR PARTIES: Any application to join any person as 
a party to this action shall be made on or before the day 

2 )  AMENDMENT OF PLEADINGS: Any application to amend the 
pleadings to this action shall be made on or before the 
day of , 1 9 -  

3) DISCOVERY: Discovery is to be conducted in accordance with 
Local Rule 10tk). All discovery in this action shall be com~leted 

& 

on or before the day of 19-0  
(Discovery timetable shall be based upon the complexity of the 
action. ) 

4 )  MOTIONS: All motions, including discovery motions, shall be 
made on or before the , day of 1 1 9 -  
Pursuant to the requirements of Local Rule 10(c) ; all memorandum of 
law filed shall contain parallel citations wherever possible. 
(~iscovery motions will be heard by the assigned Magistrate Judge) 

Continued. 



11) WHAT SPECIFIC RELIEF DOES PLAINTIFF SEEK? liJHAT 18 THE 
AMOUNT OF DAMAGES SOUGHT AND GENERALLY HOW IS IT.cOMPUTED? 

12) WHAT DISCOVERY DOES EACH PARTY INTEND TO PURSUE? 
CAN DISCOVERY BE LIMITED? ARE LESS COSTLY AND TIME-CONSUMING 
METHODS AVAILABLE TO OBTAIN INFORMATION? 

13) IS THE CASE SUITABLE FOR REFERENCE TO THIS DISTRICT'S 
VOLUNTARY ARBITRATION PROGRAM? (YES) / ( N O )  - 
IF YOUR ANSWER FJAG NO PLEASE STATE WHY. 

14) IS IT POSSIBLE TO REDUCE THE LENGTH OF TRIAL BY 
STIPULATIONS, USE OF SUMMARIES OR STATEMENTS, OR OTHER EXPEDITED 
MEANS OF PRESENTING EVIDENCE? IS IT FEASIBLE AND DESIRABLE TO 
BIFURCATE ISSUES FOR TRIAL? 

Continued. 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

CIVIL ACTION NUMBER: 

CASE ASSIGNMENT FORM 

THIS ACTION HAS BEEN ASSIGNED TO THE JUDGE AND MAGISTRATE JUDGE SHOWN BEUIW. 

ALL CORRESPONDENCE AND FILINGS SHOULD BEAR THE INITIALS OF THE ASSIGNED JUDGE 
AND MAGISTRATE JUDGE IMMEDIATELY FOLLOWING THE CIVIL ACTION NUMBER. 

(IE: CIVIL ACTION NO. 92-CV-0123, HGM-DNH) 

*ALL ORIGINAL PAPERS MUST BE FILED WITH THE CLERK'S OFFICE WHICH HAS 
BEEN CHECKED ON SIDE TWO OF THIS FORM. 

(REFER TO PAGE #B-2 FOR MAILING ADDRESSES) 

THE PARTIES ARE DIRECTED TO FILE A COPY OF ALL FILINGS ON ANY ACTION ASSIGNED 
TO MAGISTRATE JUDGE HURD. THE COPIES ARE TO BE MAILED DIRECTLY TO THE 
CHAMBERS OF THE HAGISTRATE JUDGE. * ORIGINAL PLEADINGS MUST BE FILED 
WITH THE OFFICE AS NOTED ON PAGE f 2  OF THIS FORM. 

PLEASE REFER TO PAGE # 3  OF THE CASE ASSIGNMENT FORN FOR INFORMATION ON MOTIGN 
PRACTICE IN THE NORTHERN DISTRICT OF NEW YORK. 

ACTION ASSIGNED TO THE JUDGE AND MAGISTRATE JUDGE CHECKED BELOW: 

INITIALS 

SENIOR JUDGE NEAL P. McCURN 

SENIOR JUDGE HOWARD G. MUNSON 

CHIEF JUDGE THOMAS J. McAVOY 

JUDGE CON G. CHOLAKIS 

JUDGE FREDERICK J. SCULLIN, JR. 

MAGISTRATE JUDGE RALPH W. SMITH 

MAGISTRATE JUDGE GUSTAVE J. DiBIANCO 

MAGISTRATE JUDGE DAVID N. HURD 

MAGISTRATE JUDGE DANIEL SCANLON, JR. 

FRM-4/26/93 
PAGE #B-1 - CASE ASSIGNMENT 



- -- 

SEND ALL ORIGINAL PAPERS TO THE CLERK'S OFFICE CHECKED BELOW 

CLERK, U-S- DISTRICT COURT - FEDERAL BUILDING AND COURTHOUSE 
POST OFFICE BOX 7367 
SYRACUSE, NEW YORK 13261-7367 

CLERK, U-S- DISTRICT COURT - FEDERAL BUILDING AND COURTHOUSE 
15 HENRY STREET 
BINGHAMTON, NEW YORK 13901 

................................................................... 
/'# 

- 
CLERK, U-S. DISTRICT COURT 
JAMES T. FOLEY U.S. COURTHOUSE 
POST OFFICE BOX 1037 
ALBANY, NEW YORK 12201-1037 

CLERK, U-S- DISTRICT COURT - ALEXANDER PIRNIE FEDERAL BUILDING 
AND U.S. COURTHOUSE 
10 BROAD STREET 
UTICA, NEW YORK 13501 

* PLEASE FORWARD A COPY OF ALL FILINGS DIRECTLY TO THE 
CHAMBERS LISTED BELOW ON ANY ACTION WHICH IS ASSIGNED 
TO MAGISTRATE JUDGE HURD. 
PLEASE INDICATE ON THE DOCUMENT THAT IT IS A "COPY". 
THE COPIES ARE TO BE MAILED DIRECTLY TO THE CHAMBERS OF THE 
MAGISTRATE JUDGE AT THE ADDRESS LISTED BELOW. 

MAIL COPIES TO: 

THE HONORABLE DAVID N. HURD 
UNITED STATES MAGISTRATE JUDGE 
ALEXANDER PIRNIE FEDERAL BUILDING & COURTHOUSE 
10 BROAD STREET 
UTICA, NEW YORK 13501 

PAGE #B-2 - MAILING ADDRESSES 



ALL MOTIONS MUST BE FILED IN ACCORDANCE WITH RULE 10 OF THE LOCAL RULES OF 
THE NORTHERN DISTRICT OF NEW YORK. (PLEASE ALSO REFER TO GENERAL ORDER 
#37 - IN THE MATTER OF PAGE LIMITATIONS FOR BRIEFS AND MEMORANDA.) 

ALL NON-DISPOSITIVE MOTIONS ARE TO BE MADE RETURNABLE ON A SUBMIT BASIS 
BEFORE THE ASSIGNED MAGISTRATE JUDGE. * PLEASE SEND THE ORIGINAL PAPERS TO 
THE OFFICE OF THE CLERK AS CHECKED ON PAGE #2 OF THIS FORM. 

**ALL MOTIONS FILED AND MADE RJWURNABLE BEFORE MAGISTRATE JUDGES WILL BE 
TAKEN ON A SUBMIT BASIS UNLESS: THE PARTIES REQUEST ORAL ARGUMENT AND/ 
OR THE COURT DIRECTS THE PARTIES TO APPEAR FOR ORAL ARGUMENT. 

JUDGE McCURN AND JUDGE MUNSON WILL NOT HAVE REGULAR CIVIL MOTION DAYS DURING 
THE MONTH OF AUGUST, JUDGE McAVOY WILL NOT HAVE REGULAR MOTION DAYS DURING 
THE MONTH OF JULY. MOTIONS MAY NOT BE FILED WITHOUT PRIOR APPROVAL OF THE 
COURT DURING THESE PERIODS. 

MONTHLY MOTION SCHEDULES 

DISTRICT COURT JUDGES SENIOR DISTRICT COURT JUDGES 

SENIOR JUDGE NJ3AL P. McCURW 
10:OO A.M. - 2ND AND 4TH TUESDAYS 
AT SYRACUSE, N.Y. 
11:OO A.M. - 1ST TUESDAY 
AT ALBANY, N.Y. 

CHIEF JUDGE THOMAS J. McAVOY 
10:OO A.M. - 2ND MONDAY 
AT ALBANY, N.Y. 
10:OO A.M. - 4TH FRIDAY 
AT BINGHAMTON, N.Y 

JUDGE F'REDWICK J. SCULLIN, JR. 
10:OO A.M. - 2ND FRIDAY 
AT SYRACUSE, N.Y. 
10:OO A.M. - 4TH FRIDAY 
AT ALBANY, N.Y. 

JUDGE CON G. CHOLAKIS 
9:30 A.M. - 1ST & 3RD FRIDAY 
AT ALBANY, N.Y. 

PAGE B-3 M( 

SENIOR JUDGE HOWARD G. MUNSON 
10:OO A.M. - 2ND FRIDAY 
AT SYRACUSE, N.Y. 
11:OO A.M. - LAST MONDAY OF THE 
MONTH AT ALBANY, N. Y . 

.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
MAGISTRATE JUDGES 

MAGISTRATE JUDGE GUSTAVE J. DiBIANCO 
10:OO A.M. - LAST THURSDAY OF EACH 
MONTH AT SYRACUSE, N.Y. 

HAGISTRATE JUDGE DAVID N. HURD 
10:OO A.M. - 2ND THURSDAY OF EACH 
MONTH AT UTICA, N.Y. 

MAGISTRATE JUDGE RALPH W. SMITH 
9:30 A.M. 1ST THURSDAY OF EACH 
MONTH AT ALBANY, N.Y. 

MAGISTRATE JUDGE DANIEL SCA).JLON, JR. 
10:OO A.M. - 3RD THURSDAY OF EACH 
MONTH AT WATERTOWN, N.Y. 
FEDERAL BUILDING & COURTHOUSE 
163 ARSENAL STREET, 2ND FLOOR 

'ION PRACTICE 



O F F I C E  O F  THE CLERK 
UNITED STATES D I S T R I C T  C O W T  

FOR THE NORTHERN D I S T R I C T  O F  NEW YORK 

JULY 23RD,  1 9 9 2  

P U B L I C  N O T I C E  

RE: JUDGE S C U L L I N ' S  MOTION DAY SCHEDULE 

* JUDGE S C U L L I N ' S  MONTHLY MOTION SCHEDULE I N  SYRACUSE HAS BEEN 
CHANGED FROM THE 3RD FRIDAY O F  EACH MONTH TO THE 2ND FRIDAY OF 
EACH MONTH AT 10:OO A.M. - T H I S  CHANGE WILL BECOME EFFECTIVE I N  
SEPTEMBER 1992. 

Judge S c u l l i n  has directed t h a t  t h e  f o l l o w i n g  changes be m a d e  t o  
h i s  regular m o t i o n  schedule due t o  c o n f l i c t s  w i t h  holidays and 
other  c o u r t  m a t t e r s :  

1. ALL MOTIONS F I L E D  FOR FRIDAY, SEPTEMBER l l T H ,  1 9 9 2  WILL BE 
TAKEN ON A SUBMIT B A S I S  UNLESS OTHERWISE DIRECTED BY THE COURT. 

2 .  THE SYRACUSE MOTION DAY SCHEDULED FOR FRIDAY, OCTOBER 9TH, 1 9 9 2  
I S  CHANGED TO THURSDAY, OCTOBER 8TH,  1 9 9 2  AT 10:OO A.M. 

3 -  THE NOVEMBER 27TH MOTION DAY I N  ALBANY I S  CANCELED- 
A S P E C I A L  ALBANY MOTION DAY HAS BEEN SCHEDULED FOR FRIDAY, 
DECEMBER 4TH,  1 9 9 2  AT 1 0 : O O  A.M. I N  ALBANY, N.Y. 

4. THE DECEMBER l l T H ,  1 9 9 2  MOTION DAY I N  SYRACUSE HAS BEEN 
CHANGED TO FRIDAY, DECEMBER 1 8 T H I  1992 AT 10:00 A-M, -. - 

5. THE DECEMBER 25TH,  1 9 9 2  MOTION DAY I N  ALBANY I S  CANCELED. 

A n y  q u e s t i o n s  regarding the above m a y  be directed t o  C l e r k ' s  O f f i c e  
i n  Syracuse, 3 1 5 - 4 2 3 - 6 5 8 2  o r  3 1 5 - 4 2 3 - 6 5 8 3  

G e o r g e  A . R a y , C l e r k  



NOTICE OF OPPORTUNITY TO COKSEWI! TO THE EXERCISE 
OF CIVIL JURISDICTION BY A MAGISTRATE JUDGE 

AND APPEAL OPTION 

In accordance with the provisions of 28 U.S.C. section 636(c) and 
~ed.~.Civ.P. 73, you are hereby notified that the United States Magistrate 
Judges of this district court, in addition to their other duties, may, upon 
consent of all the parties in a civil case, conduct any or all proceedings in 
the case, including a jury or non jury trial, and order the entry of a final 
judgment . 

You should be aware that your decision to consent, to the referral of 
your case to a United States Magistrate Judge for disposition is entirely 
voluntary and should be indicated by counsel endorsing the attached consent 
form for the plaintiff (s) and defendant(s). If the fonn is executed by all 
counsel for the parties, it should be communicated solely to the clerk of the 
district court. ONLY if all the parties to the case consent to the reference 
to a magistrate judge will either the judge or magistrate judge to whom the 
case has been assigned be informed of your decision. 

Your opportunity to have your case disposed of by a magistrate judge is 
subject to the calendar requirements of the court. Accordingly, the district 
judge to whom your case is assigned must approve the reference of the case to 
a magistrate judge for disposition. 

In accordance with 28 U.S.C. Section 636(c)(3) and Fed.R.Civ,P, 73(c), 
an appeal from a judgment entered by a magistrate judge may be taken to the 
United States court of appeals for this judicial circuit in the same manner 
as an appeal from any other judgment of a district court. Alternatively, upon 
consent of all parties, an appeal from a judgment entered by a magistrate 
judge may be taken directly to a district judge in accordance with 28 U.S.C. 
Section 636(c)(4) and Fed.R.Civ.73(d). Cases in which an appeal is taken to 
a district judge may be reviewed by the United States court of appeals for 
this circuit only by way of petition for leave to appeal. 

Copies of the consent form are available from the clerk of the court. 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

plaintiff 
CONSENT TO PROCEED BEFORE A 

V. UNITED STATES MAGISTRATE JUDGE 
AND ORDER OF REFERENCE 

CASE NUMBER: 
Defendant 

CONSENT TO PROCEED BEFORE A UNITED STATES MAGISTRATE JUDGE 
In accordance with the provisions of 28 U.S.C. 636(c) and 

Fed.R.Civ.P.73, the parties in this case hereby- voluntarily waive their 
rights to proceed before a judge of the United States ~istrict court and 
zonsent to have a United States Magistrate Judge conduct any and all further 
9roceedinqs in the case, including the trial, and order the entry of a final 
judgment . 

Siqnatures Date 

Unless otherwise indicated below, any appeal shall be taken to the 
United States court of appeals for this judicial circuit, in accordance with 
28 U.S .C.  6 3 6 ( c )  ( 4 )  and Fed.R.CivaP.73(d). 

ELECTION TO APPEAL TO DISTRICT JUDGE 
(DO NOT EXECUTE T H I S  PORTION OF THE FORM I F  THE PARTIES DESIRE THAT THE 
APPEAL L I E  DIRECTLY T O  THE COURT O F  APPEALS.) 

ORDER OF REFERENCE 

IT 16 HEREBY.ORDERED that this case be referred to the Honorable 
United States Magistrate Judge, for all further 

proceedings and the entry of judgment in accordance with 28 U.S.C. 636 (c) , 
Fed.R.Civ.P.73 and the foregoing consent of the parties. 

Date United States District Judge 

NOTE: RETURN T H I S  FORM TO THE CLERK OF COURT. 
UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT O F  NEW YORK 



N O T I C E  T O  A L L  L I T I G A N T S  

TFE IJXITED STATES DISTRICT COm FOR THE NO- D I S m C T  OF 

NEW YORK IS pROtJD TO BE A HEKl3ER P m  COm SPONSORING A V O m  

~ P O R ~ ~ ~ .  . P B E ~ ~ w s  ~~~- 

PROVIDES VARIOUS ATlwoms FOR &ON~. l3EAb& TBE ~RBIT~~TIoN 

PRCKXAM W2iS CEIOSEN .- . DUE TO ITS ADSUDICBTTVE -. -, %!ED3 PAR!FDE 

SHOUID CONSIDER TBE COST OF ARB-ON, A FAIR AND VIRTUALLY PREE 

J?ORUK, VERSUS THE MORE cOS%%Y mERBT( COURT, - 

ALL OCTNSKL AND m G A . N T s  ARE EN-= TO TAKE 2ummmux 

**AT.EACBED FOR- YOUR C O N S I D ~ I O N  3 3  A BLANK CONSENT mm** 



UNITED STATES DISTRICT COUQT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

GENERAL ORDER 28 

___-_______________------------------------------------------- 

IT IS ORDERED THAT: All attorneys of record and pro se 

litigants in the Northern District of New York shall immediately 

notify the court of any change in address. Such Notice of Change of 

Address is to be filed with the Clerk of the court, and shall 

identify each and every action of which the Notice shall apply. 

FAIUJRE TO NO!CIFY THE COURT OF A CHANGE OF ADDRESS MAY RESULT IN 

THE DISMISSAL OF ANY PENDING ACTION. 

SO ORDERED, 

Dated: September 13th, 1991 
Syracuse, New York 

Neal P. McCurn.. C h i e f  Judcie 



ARBITRATION CONSENT FORK AND FEARING S C R E D m  I N P O W T I O N  SHEET 

Plaintiff, 
-V- 

Defendant, 

I 
1 c i v i l  Case # 
1 
) Assigned .Tudge/Magistrate: 

In accordance w i t h  the pmvisions of 28 U.S.C. section 652 
(a) (I) (A] and liocal Rule 50,  ehe H e s  the above capesZion& 
civil ma- h e y  cansent tm proceed intso non-binding axbitrat ion 
under rxxrdl Rule 50 and have their case heard by an arbi--tox: or 
arbitrators chosen by the parties in an attempt to jmay8- 
efficiently, and eoonomicaLly resolve this con-- w i t h o u t  
giving up any rights to a f:-ull trial an dmand- 

Please &tima&- the numhcx of days needed for discovery 

(not lo e x d  120 days) - 

Please estbate the number oE day(s) that tixe hearing will take 

Fmmant to xlocal. RaLe 50-4@) me m e s  have agreed 
that: the Arbif=ration H d g  w i l l  p M  betore a p&&l of: 
(Please check one c a w o r y )  

Single Arbitrator: 

Panel  of Three Arbitrators= 

The arbitration hearing w i l l  be set based upon the information 
presented on th5-s fozm- That hear- dab w i l l  not be vacated 
except upon showing of exfxeme and unanacipated emagency made at 
least ten days before the scheduled date- 

- - 

P l e a s e  complete Paqe #2 and Re- to the clerk- 



Document Separator 



EDWARD J. TROMBLEY 
WILLIAM L. OWENS 
J O H N  A. LAHTINEN 
RONALD B. STAFFORD 
EDGAR G. PURCELL, JR.  
DENNIS D. CURTIN 
THOMAS M. MURNANE 

ROBERT A. GOLDSTEIN 
JEFFREY 5 .  CHASE 
SUSANNA S. PILLER 

ATTORNEYS AND COUNSELLORS AT LAW 

ONE CUMBEELAND AVENUE 

P. 0 .  BOX 2047 

PLATTSBURGH, NEW YORK 12901-0260 

(518) 561-4.4QO 

(518) 563-3000 

F A X  (518) S61-4848 

To All Parties to This Action 
(See attached list) 

JAMES A. FITZPATRICK 
(1916-19881 

J O H N  J. BENNETT 
(1922 -19851  - 
OF COUNSEL 

IRVING GOLDMAN 
ROBERT T. BOOTH 

WILLIAM H.  KISSEL 
(LAKE PLACID, NEW YORKI 

December 22, 1993 

RE: The State of New York, et al. v. The Defense Base Closure 
and Realianment  omm mission, et al. 
United States District court-civil ~ction No: 93CV1525 

~adies and Gentlemen: 

Enclosed is a copy of Motion to Intervene of Peru Central 
School District and Virgil Forrence, as President of the Board of 
Education, Peru Central School ~istrict, ~ffidavit in Support of 
Motion to Intervene, Memorandum in Support of Motion for Leave to 
Intervene and proposed Order in the above-referenced proceeding. 

Please note that responses are due within fourteen (14) days 
of January 13, 1993, the return date of the motion. 

Thank you. 

Very truly yours, 

STAFFORD, TROMBLEY,  CELL, 

DDC/rm 
Enclosure 
cc: Dr. Warren Grund 



The Defense Base Closure and 
Realignment Commission 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

The Defense Base Closure and 
Realignment Commission c/o 
Defendant James A. Courter 
(Chairman of the Commission) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

James A. Courter 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Captain Peter B. Bowman 
U.S.N. (RET.) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Beverly B. Byron 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Harry C. McPherson, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Les Aspin, as United States 
Secretary of Defense 
1000 Defense Pentagon 
Washington, D.C. 20301-1000 

General Counsel. 
United States Department of 
Defense 
Washingt0nD.C. 20301-1600 

Sheila Widnall, as United 
States Secretary of the 
Air Force 
1670 Air Force Pentagon 
Washington D.C. 20330-1670 

General Litigation Division 
AFLSA-JACL 
1501 Wilson Boulevard 
Arlington, VA 22209 

Rebbeca G. Cox General H.T. Thompson 
1700 North Moore Street USAF (RET. ) 
Suite 1425 1700 North Moore Street 
Arlington, VA 22209 Suite 1425 

Arlington, VA 22209 ' 

Hon. Janet* Reno 
Attorney General of the United States 
Department of Justice 
Tenth & Constitution Avenll~ Northwest 
::CIOLI 4i;OCl . . . . .. - . A  " A ,  4 .  . . " C - - . 

Robert Abrams, New York State Attorney General 
by Edward M. Scher and Alan S. Kaufman, 
Assistant Attorneys General of the State of New York 
Attorney for Plaintiffs, the State of New York and ---*.: - D  ,-.- . . * J" -. .. - ? .-*.-  < - q . . - -  - - "  . ". - . - 7 ' -  ---. 

The Capitol 
Albany, New York 12224 



Clyde A. Lewis, Esq. 
Attorney for Plaintiff, John M. McHugh, As United States 
Congressman from the 24th Congressional District of New York 
Ronald B. Stafford, as a Member of the New York State Senate 
representing the 45th Senate District of New York State, 
George Christian Ortloff, as a member of the New York State 
Assembly representing the 110th Assembly District of New York State 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr., Corporation Counsel for the city of 
Plattsburgh, New York 
Attorney for Plaintiffs, Clyde Rabideau as Mayor of the 
City of Plattsburgh, New York 
10 City Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 

Clyde A. Lewis, Town Attorney of the Town of Plattsburgh, New York 
Attorney for Plaintiffs, Arthur Lefevre, as Supervisor of the 
Town of Plattsburgh, New York and the Town of Plattsburgh, New York 
53 Court Street 
Plattsburgh, New York 12901 

Louis E. Wolfe, County Attorney of the County of Clinton, New York 
Attorney for Plaintiffs, William Bingel, as County Administrator of 
the County of Clinton, New York and the County of Clinton, New York 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs, John J. Duffy, as President of Local #3735 
of the American Federation of Government Employees; Local #3735 of 
the American Federation of Government Employees; John J. Duffy, 
Brian F. St.one, Philip Sprague, Girard F. Curtis, John Bryan, 
John Wallace and Clarence J. Jefferies 
Clute, Clute & Thompson, Esqs. 
10 City Hall P1- . F - 

T.C. 2ox 2 6 ; s  
Plattsburgh, New York 12901 



GOVERNOR OF THE STATE.OF NEW YORK; JOHN M. 
MCHUGH, AS UNITED STATES CONGRESSMAN FROM 
THE 24TH CONGRESSIONAL DISTRICT OF NEW YORK 
STATE; RONALD B. STAFFORD, AS A MEMBER OF THE 
NEW YORK STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE, GEORGE 
CHRISTIAN ORTLOFF, AS A MEMBER OF THE NEW YORK 
STATE ASSEMBLY, REPRESENTING THE llOTH ASSEMBLY 
DISTRICT OF NEW YORX STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW YORK; THE 
CITY OF PLATTSBURGH, NEW YORK; ARTHUR LEFEVRE, 
AS SUPERVISOR OF THE TOWN OF PLATTSBURGH, NEW 
YORK; THE TOWN OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE COUNTY OF 
CLINTON, NEW YORK; THE COUNTY OF CLINTON, NEW 
YORK; JOHN J. DUFFY, AS PRESIDENT OF LOCAL #3735 
OF THE AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES; JOHN J. DUFFY; BRIAN F. 
STONE, PHILLIP SPRAGUE, GIRARD F. CURTIS, JOHN 
BRYANT, JOHN WALLACE, AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGMYTENT COMMISSION, 
AND ITS MEMBERS: JAMES A. COURTER, CAPTAIN PETER 
B. BOWMAN, USN (RET.), BEVERLY B. BYRON, REBECCA 
G. COX, GENERAL H. T. JOHNSON, USAF (RET. ) , HARRY 
C. MCPHERSON, JR., AND ROBERT D. STUART, JR.; LES 
ASPIN, AS UNITED STATES SECRETARY OF DEFENSE; 
AND SHEILA WIDNALL, AS UNITED STATES SECRETARY 
OF THE AIR'FORCE; 

! Defendants. 

CIVIL ACTION 
NO. 93CV1525 

-- 

NOTICE OF MOTION 

Please take notice that on January 13, 1994, the undersigned 

will bring the motion of Peru Central School District and ~irgil 

Forrence, as President of the Board of Education, Peru Central 

School District before the Honorable David W. Hurd in the United 

States Courthouse, ~tica, New York, for leave to intervene in this 

action. 



Any answering papers shall be filed and served upon the 

undersigned not later than fourteen (14) days prior to January 13, 

1994. 

DATED : December 21, 1993 

STAFFORD, TROMBLEY, PURCELL, 
LAHTINEN, OWENS & CURTIN, P.C. 

A 

Peru Central School District 
and Virgil Forrence, as 
President of The Board of 
Education, Peru Central 
School District 
One Cumberland Avenue 
P.O. Box 2947 
Plattsburgh, NY 12901 
(518) 561-4400 
Federal Bar Role #I01438 

TO: 

The Defense Base Closure and 
Realignment Commission 
1700 North Moore Street 
Suite 1425, 
Arlington, ,VA 22209 

The ~efensel ~as'e Closure and 
Realignment Commission c/o 
Defendant James A. Courter 
(Chairman of the Commission) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

James A. Courter 
1700 North Moore Street 
Suite 1425 
Arlington, VrZ 22209 

Harry C. McPherson, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Les Aspin, as United States 
Secretary of Defense 
1000 Defense Pentagon 
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Captain Peter B. Bowman 
U.S.N. (RET.) 
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Suite 1425 
Arlington, VA 22209 

Beverly B. Byron 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Rebbeca G. Cox 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Sheila Widnall, as United 
States Secretary of the 
Air Force 
1670 Air Force Pentagon 
Washington D.C. 20330-1670 

General Litigation Division 
AFLSA-JACL 
1501 Wilson Boulevard 
Arlington, VA 22209 

General H.T. Thompson 
USAF (RET. ) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Robert Abrams, New York State Attorney General 
by Edward M. Scher and Alan S. Kaufman, 
Assistant Attorneys General of the State of New York 
Attorney for Plaintiffs, the State of New York and 
Mario M. Cuomo, as Governor of the State of New York 
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John E. ~ldte, Jr., Corporation Counsel for the city of 
~lattsburgh, New York 
Attorney for Plaintiffs, Clyde Rabideau as Mayor of the 
City of Plattsburgh, New York 
10 C i L y  r ~ a i i  Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 

Clyde A. Lewis, Town Attorney of the Town of Plattsburgh, New York 
Attorney for Plaintiffs, Arthur Lefevre, as Supervisor of the 
Town of Plattsburgh, New York and the Town of Plattsburgh, New York 
53 Court Street 



Louis E. Wolfe, County Attorney of the County of Clinton, New York 
Attorney for Plaintiffs, William Bingel, as County Administrator of 
the County of Clinton, New York and the County of Clinton, New York 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs, John J. Duffy, as President of Local #3735 
of the American Federation of Government Employees; Local #3735 of 
the American Federation of Government Employees; John J. Duffy, 
Brian F. Stone, Philip Sprague, Girard F. Curtis, John Bryan, 
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Clute, Clute & Thompson, Esqs. 
10 City Hall Place, Suite 201 
P.O. Box 2885 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, AS 
GOVERNOR OF THE STATE OF NEW YORK; JOHN M. 
MCHUGH, AS UNITED STATES CONGRESSMAN FROM 
THE 24TH CONGRESSIONAL DISTRICT OF NEW YORK 
STATE; RONALD B. STAFFORD, AS A MEMBER OF THE 
NEW YORK STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE, GEORGE C I V I L  ACTION 
CHRISTIAN ORTLOFF, AS A MEMBER OF THE NEW YORK NO. 93CV1525 
STATE ASSEMBLY, REPRESENTING THE llOTH ASSEMBLY 
DISTRICT OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW YORK; THE AFFIDAVIT IN 
CITY OF PLATTSBURGH, NEW YORK; ARTHUR LEFEVRE, SUPPORT OF 
AS SUPERVISOR OF THE TOWN OF PLATTSBURGH, NEW MOTION TO 
YORK; THE TOWN OF PLATTSBURGH, NEW YORK; WILLIAM INTERVENE 
BINGEL, AS COUNTY ADMINISTRATOR OF THE COUNTY OF 
CLINTON, NEW YORK; THE COUNTY OF CLINTON, NEW 
YORK; JOHN J. DUFFY, AS PRESIDENT OF LOCAL #3735 
OF THE AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES; JOHN J. DUFFY; BRIAN F. 
STONE, PHILLIP SPRAGUE, GIRARD F. CURTIS, JOHN 
BRYANT, JOHN WALLACE, AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, 
AND ITS MEMBERS: JAMES A. COURTER, CAPTAIN PETER 
B. BOWMAN, USN (RET.), BEVERLY B. BYRON, REBECCA 
G. COX, GENERAL H.T. JOHNSON, USAF (RET.), HARRY 
C. MCPHERSON, JR. , AND ROBERT D. STUART, JR. ; LES 
ASPIN, AS &ITED STATES SECRETARY OF DEFENSE; 
AND SHEILA WIDNALL, AS UNITED ST?:?'-' -3CRETARY 
OF THE AIR FORCE; 

Defendants. 

STATE OF NEW YORK ) 
)SS.: 

COUNTY OF CLINTON ) 

ut;ilTlls u. curtin, being duly sworn, depos .-.. ..__. - 7 7 ~  : 
. . L  

1. I am the attorney for Peru Central School Dis~kzict and 

Virgil Forrence, as president of the Board of  ducati ion, Peru 

Central School District (hereinafter collectively referred to as 



the ItIntervenors1') and make this affidavit in support of the 

Intervenorsf motion to intervene in this action pursuant to Rule 24 

of the Federal Rules of Civil Procedure. 

2.  The Intervenors should be permitted to intervene as party 

plaintiffs in this action upon the following grounds: 

a. The intervenors have a substantial interest in the 

subject matter of this action. 

b. The intervenorsf claims and the issues currently existing 

before this Court pursuant to the original complaint in 

this action have questions of law and fact in common. 

c. The intervenors' claims will not, to any extent, delay or 

prejudice the further adjudication of the rights of the 

original parties. 

3. The subject matter of this action, which is more 

thoroughly set forth in the original complaint, is the 

recommendation by the Defense Base Closure and Realignment 

Commission (the llCommissionll) to close Plattsburgh Air Force Base. 

This action was brought for a declaratory judgment pursuant to 28 

U.S.C. 52201 and 52202 to declare and adjudge as void, illegal and 

of no force and effect, the recommendation of the Commission to the 

President of the United States (the ItPresidentl1) dated July 1, 1993 

to close Plattsburgh Air Force Base, in Plattsburgh, New York on 

the ground that the Commission, in making this recommendation, 

exceeded its authority under the Defense Base Closure and 

Realignment Act of 1990 (Public Law No. 101-510, Title XXIX, S2901- 

S2910, November 5, 1990), (the llActtl). This action was also 



brought to obtain an injunction enjoining Les  spin as United 

States Secretary of Defense, or his successor, (the llSecretaryfl) , 

Sheila Widnall as United States Secretary of the ~ i r  Force, and 

their agents and employees, from taking any action to close 

Plattsburgh Air Force Base, predicated upon the approval of the 

President of the ~ommission~s recommendation to close the base and 

to further enjoin them from taking any action to make McGuire Air 

Force Base the home base of the East Coast Air Mobility Wing. 

4. Intervenor Peru Central School District is a school 

district in the State of New York located within the geographic 

area covered by the United States District Court for the Northern 

District of New York and includes within its boundaries 

substantially all of Plattsburgh Air Force Base and exclusively 

employs school administrators, teachers and support staff on 

Plattsburgh Air Force Base. 

5. Intervenor Virgil Forrence is a citizen of the State of 

New York and the duly elected and serving President of the Board of 

Education of Peru Central School District, who resides and has 

offices within the geographical area covered by Peru Central School 

District, which is within the judicial district covered by the 

United States District Court for the Northern District of New York, 

and includes within its boundaries all of Plattsburgh Air Force 

Base. 

6. Your deponent asserts that the Intervenors, as has been 

claimed by plaintiffs in the original complaint, would be 

immediately, substantially, and irreparably harmed by the closure 



of Plattsburgh Air Force Base by virtue of representing a school 

district and its employees and its residents, which, for the 

reasons stated herein, will suffer immediate, substantial and 

irreparable economic hardships from such a closure. 

7. Similar to plaintiffs, City of Plattsburgh, New York, 

Town of Plattsburgh, New York and County of Clinton, New York, 

which claim in the original complaint that the closure of the Base 

will cause the loss of tax revenues thereby causing increased tax 

rates and the loss of services for its citizens, Peru Central 

School District would be immediately, substantially and irreparably 

harmed by the closure of Plattsburgh Air Force Base because it 

maintains two schools on the Base which, if the Base closed, would 

lose approximately 1,000 students, thus causing a sudden and 

significant decrease in the District's New York State and federal 

revenues and thereby substantially increasing the tax rate of the 

residents living within the District. In addition, the closure of 

the Base would cause the loss of both federal impact aid and state 

aid to the District, thereby substantially reducing the operating 

budget of the District. To compensate for this loss of revenue, 

the District would be forced to substantially increase the school 

tax rate for residents within the District. 

8. Similar to plaintiff, Local Union No. 3735 of the 

American Federation of Government Employees, which claims in the 

original complaint that the closure of the Base will result in the 

loss of jobs for its members, Peru Central School District would be 

immediately, substantially and irreparably harmed by the closure of 



Plattsburgh Air Force Base, which would result in the loss of 

approximately 90 school administrators, teachers and support staff 

employees of the District. As stated herein, the closure of 

Plattsburgh Air Force Base would suddenly and substantially cause 

a significant reduction of the student body in the District's 

schools, thereby decreasing the federal impact aid available to the 

District, a portion of which is used to pay the salaries of the 

school administrators, teachers and support staff of the ~istrict, 

including those administrators, teachers and support staff 

employees who work and teach in the District's schools located on 

Plattsburgh Air Force Base. Furthermore, the closure of 

Plattsburgh Air Force Base would cause the sudden vacancy of the 

Districtfs schools on the Base thereby severely overcrowding the 

remaining District schools, which are currently enrolled to their 

maximum capacity. This severe burden on the remaining ~istrict 

schools would negatively impact the District's ability to provide 

and maintain an educationally conducive environment for its 

students. 

9. Based upon the foregoing consequences upon the closure of 

the Plattsburgh Air Force Base, your deponent asserts that Peru 

Central School District and Virgil Forrence, as President of the 

Board of Education, Peru Central School ~istrict, have a 

substantial interest in the subject matter of this action since 

they, like the plaintiffs herein, would be immediately, 

substantially and irreparably harmed by the closure of Plattsburgh 

Air Force Base. 



10. Your deponent asserts that Peru Central School~istrict~s 

claims herein and those currently existing before this Court 

pursuant to the original complaint in this action are all based on 

the effects of the closure of Plattsburgh ~ i r  Force Base and 

therefore have common questions of fact. The District's claims, 

like those presented in the original complaint, are made pursuant 

to the Defense Base Closure and Realignment Act of 1990 and, 

accordingly, common questions of law exist regarding the 

Commissionfs recommendation to the President to close Plattsburgh 

Air Force Base, which recommendation was not made in accordance 

with the requirements of the Act. Consequently, because the 

Intervenorst claims arise out of and relate to the same cause of 

action as that of the original plaintiffs in this action, their 

intervention at this time would not unduly delay the proceedings in 

this action since the Court will review similar questions of law 

and fact. 

11. The claims of the Intervenors are founded upon and 

jurisdiction of this action is maintained under 28 U.S.C. S1331 

(existence of a federal question) , 51337, 51346 (1) (2) , and 51361, 

the Defense Base Closure and Realignment Act of 1990 (public Law 

NO. 101-510, Title XXIX, 52901-52910, November 5, 1990), the 

Administrative Procedure Act (5 U. S.C. 701, & sea.) , and common 

law principles of judicial review and the separation of powers. A 

declaratory judgment and further relief nullifying the aforesaid 

recommendations of the commission and the President, and obtaining 

injunctive relief are appropriate under 28 U.S.C. S22Ol and S2202. 



12. Venue of this action in the Northern District of New York 

is proper under 28 U.S.C. §1391(b) and (e) and S1402 (a) 1). 

13. In conclusion, your deponent respectfully requests that 

Peru Central School District and Virgil Forrence, as President of 

the Board of Education, Peru Central School District, be permitted 

to intervene as party plaintiffs in this action. 

DATED : December 21, 1993 

Sworn to before me this 
114+ day of December, 1993. 

JENNIF& HALWIAK 
Notary Public, State of New Yalr 

R e d i n g  In The County Of Clinton 
Cofnrnirlon E x p i n s  Juty 15.1 & 



UNITED STATES DISTRICT COURT 
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THE STATE OF NEW YORK; MARIO M. CUOMO, AS 
GOVERNOR OF THE STATE OF NEW YORK; JOHN M. 
MCHUGH, AS UNITED STATES CONGRESSMAN FROM 
THE 24TH CONGRESSIONAL DISTRICT OF NEW YORK 
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SENATE DISTRICT OF NEW YORK STATE, GEORGE 
CHRISTIAN ORTLOFF, AS A MEMBER OF TKE NEW YORK 
STATE ASSEMBLY, REPRESENTING THE llOTH ASSEMBLY 
DISTRICT OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW YORK; THE 
CITY OF PLATTSBURGH, NEW YORK; ARTHUR LEFEVRE, 
AS SUPERVISOR OF THE TOWN OF PLATTSBURGH, NEW 
YORK; THE TOWN OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE COUNTY OF 
CLINTON, NEW YORK; THE COUNTY OF CLINTON, NEW 
YORK; JOHN J. DUFFY, AS PRESIDENT OF LOCAL #3735 
OF THE AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES; JOHN J. DUFFY; BRIAN F. 
STONE, PHILLIP SPRAGUE, GIRARD F. CURTIS, JOHN 
BRYANT, JOHN WALLACE, AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, 
AND ITS MEMBERS: JAMES A. COURTER, CAPTAIN PETER 
B. BOWMAN, USN (RET.), BEVERLY B. BYRON, REBECCA 
G. COX, GENERAL H.T. JOHNSON, USAF (RET.), HARRY 
C. MCPHERSON, JR., AND ROBERT D. STUART, JR.; LES 
ASPIN, AS UNITED STATES SECRETARY OF DEFENSE; 
AND SHEILA WIDNALL, AS UNITED STATES SECRETARY 
OF THE AIR FORCE; 

Defendants. 

CIVIL ACTION 
NO. 93071525 

MEMORANDUM 
IN SUPPORT 
OF MOTION 
FOR LEAVE 
rnl3aTmmn 

PRELIMINARY STATEMENT 

This memorandum is submitted in support of the Motion dated 

December 21, 1993 of Peru Central School District and Virgil 

Forrence, as President of the Board of Education, Peru Central 

School District (the wIntervenorstt) for an Order permitting leave 

to intervene in this action pursuant to Rule 24 of the Federal 

Rules of Civil Procedure. The facts upon which this memorandum is 



based are fully set forth in the Affidavit of Dennis D. Curtin 

submitted in support of the motion. 

As stated in the motion papers, the Intervenors are located 

within the jurisdiction of this Court and operate public schools 

within the boundaries of Plattsburgh Air Force Base, the closure of 

which pursuant to the recommendation of the Defense Base Closure 

and Realignment   om mission (the M~ommissionll) is the subject matter 

of this action. Similar to the claims set forth by plaintiffs in 

the original complaint in this action, the Intervenors will suffer 

immediate, substantial and irreparable economic hardships from such 

closure and, therefore, should be party plaintiffs to this action. 

THE LAW 

Under Rule 24(b)(2) of the Federal Rules of Civil Procedure, 

a party may be permitted to intervene in an action "when an 

applicant's claim or defense and the main action have a question of 

law or fact in common. " The Rule states that a Court, in making 

its determination, shall consider whether the applicant's 

intervention would unduly delay the litigation. Fed. R. Civ. P. 

24 (b) (2) 

In interpreting Rule 24, Courts have generally granted 

permissible intervention when the applicant has basically an 

identical claim to that asserted by the original plaintiff or the 

intervenors have raised common questions of law and fact and the 

intervention would not substantially prejudice the rights of any 

parties. Arizona v. California, 460 U.S. 605 (1983) ; united States 

v. American ~vanamid Co., 719 F. 2d 558 (2d ~ i r .  1983) ; New York 



News, Inc. v. Kheel, 972 F. 2d 482 (2nd Cir. 1992). 

CONCLUSION 

The underlying cause of action in this proceeding involves the 

illegal closure of Plattsburgh Air Force Base by the Commission in 

contravention of the provisions of the Defense Base Closure and 

Realignment Act of 1990 (Public Law No. 101-510, Title XXIX, S2901- 

2910, November 5, 1990) and the substantial and irreparable 

hardships that the closure will cause to plaintiffs. The 

Intervenors similarly claim that the illegal closure of Plattsburgh 

Air Force Base will substantially and irreparably economically harm 

them. Accordingly, common questions of law and fact exist between 

the Intervenorsr claims and those presented by plaintiffs in the 

original complaint herein and, therefore, their presence in this 

action as party plaintiffs will not unduly delay the litigation. 

The Intervenorsr request for leave to intervene is proper under 

Rule 24 of the Federal Rules of Civil Procedure and should be 

granted by the Court. 

DATED : December 21, 1993 
STAFFORD, TROMBL 
UWTINEN, OWENS C C 

and Virgil Forrence, as 
President of The Board of 
Education, Peru Central 
School District 
One Cumberland Avenue 
P.O. Box 2947 
Plattsburgh, NY 12901 
(518) 561-4400 
Federal Bar Role #I01438 
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YORK; JOHN J. DUFFY, AS PRESIDENT OF LOCAL #3735 
OF THE AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES; JOHN J. DUFFY; BRIAN F. 
STONE, PHILLIP SPRAGUE, GIRARD F. CURTIS, JOHN 
BRYANT, JOHN WALLACE, AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, 
AND ITS MEMBERS: JAMES A. COURTER, CAPTAIN PETER 
B. BOWMAN, USN (RET.), BEVERLY B. BYRON, REBECCA 
G. COX, GENERAL H. T. JOHNSON, USAF (RET. ) , HARRY 
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AND SHEILA WIDNALL, AS UNITED STATES SECRETA~Y 
OF THE AIR FORCE; 

Defendants. 

CrVIL ACTION 
NO. 93CV1525 

ORDER 

This cause coming on to be heard on the motion of Peru Central 

School ~istrict and Virgil Forrence, as President of the Board of 

Education, Peru Central School District for leave to intervene as 

party plaintiffs and the Court having duly considered said motion, 

and it appearing ts the Court that said Peru Central School 

District and Virgil Forrence, as President of the Board of 



Education, Peru Central School District should be permitted to 

intervene, and 

IT IS ORDERED that Peru Central School District and ~irgil 

Forrence, as President of the Board of  ducati ion, Peru Central 

School District, be granted leave to intervene in this cause and to 

that end may file a complaint in this cause of action in the same 

manner and with like effect as if an original party to this case. 

DATED : 

HONORABLE DAVID N. HURD 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
THE STATE OF NEW YORK; MARIO M. CUOMO, AS 
GOVERNOR OF THE STATE OF NEW YORK; JOHN M. 
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I I CERTIFICATE OF MAILING 

I 

1 
1 

I The undersigned, hereby certifies that a true and correct copy 
of the foregoing ~otice of Motion, Affidavit of Dennis D. Curtin 
sworn to on December 21, 1993, Memorandum of Law and proposed Order 
were deposited in the U.S.  ail, certified mail, return receipt 
requested, postage prepaid, on the 22nd day of December, 1993, 
addressed as follows: ..- n 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, 
AND ITS MEMBERS: JAMES A. COURTER, CAPTAIN PETER 
B. BOWMAN, USN (RET.), BEVERLY B. BYRON, REBECCA 
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AND SHEILA WIDNALL, AS UNITED STATES SECRETARY 
OF THE AIR FORCE; 

Defendants. 

See attached list. 

Renee McCune 
before me this 

JENNIFER HAUNIAK 
Notary Pubf~c. State of New y a  

Restding In The County of CImtm 
commission Expires W y  15, 1 @ 

STAFFORD. TROMBLEY. PURCELL. LAHTINEN. OWENS 6r CURTIN. F! C. - ArrORNEYS AND COUNSELLORS AT LAW 

ONE CUMBERLAND AVENUE R Q BOX 29-47. PLAmBURGH.  NEW YORK 129010269 



Hon. Janet Reno 
Attorney General of the United States 
Department of Justice 
Tenth & Constitution Avenue Northwest 
Room 4400 
Washington, D.C. 20530 
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C-rVIL ACTION 
NO. 93CV1525 

AFFIDAVIT OF 
SERVICE BY 
MAIL 

CERTIFICATE OF MAILING 
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sworn to on ~ecember 21, 1993, Memorandum of Law and proposed Order 
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See attached list. --'---, 
1 r 

~er.ee\ McCune 
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Notary Publs. State of New M 
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Arlington, VA 2 2 2 0 9  

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1 4 2 5  
Arlington, VA 2 2 2 0 9  

Les Aspin, as United States 
Secretary of Defense 
1 0 0 0  Defense Pentagon 
Washington, D.C. 20301-1000 

General Counsel 
United States Department of 
Defense 
Washington D.C. 20301-1600 

Sheila Widnall, as United 
States Secretary of the 
Air Force 
1 6 7 0  Air Force Pentagon 
Washingt0nD.C. 20330-1670 

General Litigation Division 
AFLSA-JACL 
1 5 0 1  Wilson Boulevard 
Arlington, VA 2 2 2 0 9  

General H.T. Thompson 
USAF (RET.  ) 
1 7 0 0  North Moore Street 
Suite 1 4 2 5  
Arlington, VA 22209  

Robert Abrams, New York State Attorney General 
by Edward M. Scher and Alan S. Kaufman, 
Assistant Attorneys General of the State of New York 
Attorney for Plaintiffs, the State of New York and 
Mario M. Cuomo, as Governor of the State of New York 
The Capitol 
Albany, New York 1 2 2 2 4  



Clyde A. Lewis, Esq. 
Attorney for Plaintiff, John M. McHugh, A s  United States 
Congressman from the 24th Congressional District of New York 
Ronald B. Stafford, as a Member of the New York State Senate 
representing the 45th Senate District of New York State, 
George Christian Ortloff, as a member of the New York State 
Assembly representing the 110th Assembly Discrict of New York State 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr., Corporation Counsel for the city of 
Plattsburgh, New York 
Attorney for Plaintiffs, Clyde Rabideau as Mayor of the 
City of Plattsburgh, New York 
10 City Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 

Clyde A. Lewis, Town Attorney of the Town of Plattsburgh, New York 
Attorney for Plaintiffs, Arthur Lefevre, as Supervisor of the 
Town of Plattsburgh, New York and the Town of Plattsburgh, New York 
53 Court Street 
Plattsburgh, New York 12901 

Louis E. Wolfe, County Attorney of the County of Clinton, New York 
Attorney for Plaintiffs, William Bingel, as County Administrator of 
the County of Clinton, New York and the County of Clinton, New York 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs, John J. Duffy, as President of Local # 3 7 3 5  
of the American Federation of Government Employees; Local # 3 7 3 5  of 
the American Federation of Government Employees; John J. Duffy, 
Brian F. Stone, Philip Sprague, Girard F. Curtis, John Bryan, 
John Wallace and Clarence J. Jefferies 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 
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ALAN S .  KAUFMAN 
Assism A a o n v y  Gmcral in Charge 
Litigation Burcau (Albany) 

DAVID B. ROBERTS 
Assistanl A t w n u y  General 

Section Huds 
Litigation Burcau (Albany) 

Telephone: (518) 474-7339 

December 28, 1993 
p b e  tM rjrr.?!?' 

Clerk, U.S. District Court wm rrrspadlnt$~&w-~d-- 
James T. Foley U.S. Courthouse 
Post Office Box 1037 
Albany, New York 12201-1037 

RE: The State of New York et al. v The Defense Base Closure and 
Realiunment Commission et al. 
Civil Action No. 93-CV-1525 
TJM and DNH 

Dear Sirs: 

We are the attorneys for the plaintiffs, the State of New 
York and Mario M. Cuomo, as Governor of the State of New York. 

This letter is being submitted for filing with the Court, as 
the response of our clients to the motion of the Peru Central 
School District and Virgil Forrence, as President of the Board of 
Education, Peru Central School District, to intervene as 
plaintiffs in the above-entitled action. 

Please be advised that the plaintiffs, the State of New York 
and Mario M. Cuomo, as Governor of the State of New York, do not 
oppose the aforesaid motion to intervene. 

award M. Scher 
Assistant Attorney General 

cc: Honorable David N. Hurd 
United States Magistrate Judge 
United States District Court 
Northern District of New Yrok 
Alexander Pirnie Federal Building 
10 Broad Street 
Utica, NY 13501 



Dennis D. Curtin 
Attorney for Peru Central 

School Disrict and Forrence 
Stafford, Trombley, Purcell 
Lahtinen, Owens & Curtin, P.C. 
One Cumberland Avenue 
P.0 Box 2947 
Plattsburgh, NY 12901-0269 

Clyde A. Lewis, Esq. 
Attorney for Plaintiff 
John M. McHugh, Ronald B. Stafford, 
George Christian Ortloff, 
Lewis & Rogers, Esqs. 
Office and P.O. Address 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr. 
Attorney for Plaintiffs, Clyde Rabideau 
Office and P.O. Address 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Clyde A. Lewis 
Attorney for plaintiffs, Arthur Lefevre 
Office and P.O. Address 
53 Court Street 
Plattsburgh, New York 12901 

Louis E. Wolfe 
Attorney for Plaintiffs, William Bingel 
Office and P.O. Address 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs, 
John J. Duffy, Brian F. Stone, 
Phillip Sprague, Girard F. Curtis, 
John Bryant, John Wallace, 
and Clarence J. Jefferies 
Clute, Clute & Thompson, Esqs. 
Office and P.O. Address 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 



The Defense Base Closure / 
and Realignment Commission 

1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

The Defense Base Closure 
and Realignment Commission 

C\O Defendant James A. Courter 
North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

James A. Courter 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Captain Peter B. Bowman, U.S.N. (RET.) 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Beverly B. Byron 
1700 North Moore Street 
suite 1425 
Arlington, Virginia 22209 

Rebbeca G. Cox 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

General H.T. Thompson 
USAF (RET.) 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Harry C. McPherson, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, Virginia 22209 

Les Aspin 
1000 Defense Pentagon 
Washington D.C. 20301-1000 

General Counsel 
United States Department of Defense 
Washington, D.C. 20301-1600 



Sheila Widnall, 
1670 Air Force Pentagon 
Washington D.C. 20330-1670 

General Litigation Division AFLSA-JACL 
1501 Wilson Boulevard 
Arlington, Virginia 22209 
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EDWARD J. TROMBLEY 
WILLIAM L. OWENS 
J O H N  A. LAHTINEN 
RONALD 8. STAFFORD 
EDGAR G. PURCELL, JR .  
DENNIS D. CURTIN 
THOMAS M. MURNANE - 
ROBERT A. GOLDSTEIN 
JEFFREY S. CHASE 
SUSANNA S. PILLER 

ATTORNEYS AND COUNSELLORS AT LAW 

ONE CUMBERLAND AVENUE 

P. 0. BOX 2847 

PLATTSBURGH, NEW YO= 12801-0208 

( 5 1 8 )  501-4400 

( 6 1 8 1  503-3000 

FAX ( 6 1 8 )  581-4848 

To All parties to This ~ction 
(See attached list) 

WILLIAM H. KISSEL 
(LAKE PLACID, NEW YORK) 

December 22, 1993 

JAMES A. FlTZPATRlCK 
(1916 -1988 )  

JOHN J. BENNETT 
( 1 9 2 2 - 1 9 8 5 )  - 
OF COUNSEL 

IRVING GOLDMAN 
ROBERT T. BOOTH 

RE: The State of New York. et al. v. The Defense Base Closure 
and Realisnment Commission, et al. 
United States District Court-Civil Action No: 93CV1525 

~adies and Gentlemen: 

Enclosed is a copy of Motion to Intervene of Peru Central 
School ~istrict and ~irgil Forrence, as president of the Board of 
Education, Peru Central School ~istrict, ~ffidavit in Support of 
~otion to Intervene, Memorandum in Support of Motion for Leave to 
Intervene and proposed Order in the above-referenced proceeding. 

Please note that responses are due within fourteen (14) days 
of January 13, 1993, the return date of the motion. 

Thank you. 

Very truly yours, 

STAFFORD, TROMBLEY. PURCELL. 

DDC/rm 
Enclosure 
cc: Dr. Warren Grund 



The Defense Base Closure and 
Realignment Commission 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

The Defense Base Closure and 
Realignment Commission c/o 
Defendant James A. Courter 
(Chairman of the Commission) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

James A. Courter 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Captain Peter B. Bowman 
U.S.N. (RET.) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Beverly B. Byron 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Rebbeca G. Cox 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Harry C. McPherson, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Les Aspin, as United States 
Secretary of Defense 
1000 Defense Pentagon 
Washington, D.C. 20301-1000 

General Counsel 
United States Department of 
Defense 
Washingt0nD.C. 20301-1600 

Sheila Widnall, as United 
States Secretary of the 
Air Force 
1670 Air Force Pentagon 
Washingt0nD.C. 20330-1670 

General Litigation Division 
AFLSA-JACL 
1501 Wilson Boulevard 
Arlington, VA 22209 

General H.T. Thompson 
USAF (RET.) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Hon. Janet Reno 
Attorney General of the United States 
Department of Justice 
Tenth & Constitution Avenue Northwest 
Room 4400 
Washington, D.C. 20530 

Robert Abrams, New York State Attorney General 
by Edward M. Scher and Alan S. Kaufman, 
Assistant Attorneys General of the State of New York 
Attorney for Plaintiffs, the State of New York and 
Mario M. Cuomo, as Governor of the State of New York 
The Capitol 
Albany, New York 12224 



Clyde A. Lewis, Esq. 
Attorney for Plaintiff, John M. McHugh, As United States 
Congressman from the 24th Congressional District of New York 
Ronald B. Stafford, as a Member of the New York State Senate 
representing the 45th Senate District of New York State, 
George Christian Ortloff, as a member of the New York State 
Assembly representing the 110th Assembly District of New York State 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr., Corporation Counsel for the city of 
Plattsburgh, New York 
Attorney for Plaintiffs, Clyde Rabideau as Mayor of the 
City of Plattsburgh, New York 
10 City Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 

Clyde A. Lewis, Town Attorney of the Town of Plattsburgh, New York 
Attorney for Plaintiffs, Arthur Lefevre, as Supervisor of the 
Town of Plattsburgh, New York and the Town of Plattsburgh, New York 
53 Court Street 
Plattsburgh, New York 12901 

Louis E. Wolfe, County Attorney of the County of Clinton, New York 
Attorney for Plaintiffs, William Bingel, as County Administrator of 
the County of Clinton, New York and the County of Clinton, New York 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs, John J. Duffy, as President of Local PL3735 
of the American Federation of Government Employees; Local #3735 of 
the American Federation of Government Employees; John J. Duffy, 
Brian F. Stone, Philip Sprague, Girard F. Curtis, John Bryan, 
John Wallace and Clarence J. Jefferies 
Clute, Clute & Thompson, Esqs. 
10 city Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORX 

THE STATE OF NEW YORX; MARIO M. CUOMO, AS 
GOVERNOR OF THE STATE OF NEW YORK; JOHN M. 
MCHUGH, AS UNITED STATES CONGRESSMAN FROM 
THE 24TH CONGRESSIONAL DISTRICT OF NEW YORK 
STATE; RONALD B. STAFFORD, AS A MEMBER OF THE 
NEW YORK STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORX STATE, GEORGE 
CHRISTIAN ORTLOFF, AS A MEMBER OF THE NEW YORK 
STATE ASSEMBLY, REPRESENTING THE llOTH ASSEMBLY 
DISTRICT OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW YORK; THE 
CITY OF PLATTSBURGH, NEW YORX; ARTHUR LEFEVRE, 
AS SUPERVISOR OF THE TOWN OF PLATTSBURGH, NEW 
YORK; THE TOWN OF PLATTSBURGH, NEW YORX; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE COUNTY OF 
CLINTON, NEW YORX; THE COUNTY OF CLINTON, NEW 
YORK; JOHN J. DUFFY, AS PRESIDENT OF LOCAL #3735 
OF THE AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES; JOHN J. DUFFY; BRIAN F. 
STONE, PHILLIP SPRAGUE, GIRARD F. CURTIS, JOHN 
BRYANT, JOHN WALLACE, AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, 
AND ITS MEMBERS: JAMES A. COURTER, CAPTAIN PETER 
B. B O W ,  USN (RET.), BEVERLY B. BYRON, REBECCA 
G. COX, GENERAL H.T. JOHNSON, USAF (RET.), HARRY 
C. MCPHERSON, JR., AND ROBERT D. STUART, JR.; LES 
ASPIN, AS UNITED STATES SECRETARY OF DEFENSE; 
AND SHEILA WIDNALL, AS UNITED STATES SECRETARY 
OF THE AIR FORCE; 

Defendants. 

CIVIL ACTION 
NO. 93CV1525 

NOTICE OF MOTION 

Please take notice that on January 13, 1994, the undersigned 

will bring the motion of Peru Central School District and Virgil 

Forrence, as President of the Board of Education, Peru Central 

School District before the Honorable David W. Hurd in the United 

States Courthouse, Utica, New York, for leave to intervene in this 

action. 



Any answering papers shall be filed and served upon the 

undersigned not later than fourteen (14) days prior to January 13, 

1994. 

DATED : December 21, 1993 

STAFFORD, TROMBLEY, PURCELL, 
LAHTINEN, OWENS & CURTIN, P.C. 

Peru central School District 
and Virgil Forrence, as 
President of The Board of 
Education, Peru Central 
School District 
One Cumberland Avenue 
P.O. Box 2947 
Plattsburgh, NY 12901 
(518) 561-4400 
Federal Bar Role #I01438 

TO: 

The Defense Base Closure and 
Realignment Commission 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

The Defense Base Closure and 
Realignment Commission c/o 
Defendant James A. Courter 
(chairman of the Commission) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

James A. Courter 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Harry C. McPherson, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Robert D. Stuart, Jr. 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Les Aspin, as United States 
Secretary of Defense 
1000 Defense Pentagon 
Washington, D.C. 20301-1000 

General Counsel 
United States Department of 
Defense 
Washington D.C. 20301-1600 



Captain Peter B. Bowman 
U.S.N. (RET.) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Beverly B. Byron 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Rebbeca G. Cox 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Sheila Widnall, as United 
States Secretary of the 
Air Force 
1670 ~ i r  Force Pentagon 
Washingt0nD.C. 20330-1670 

General Litigation Division 
AFLSA-JACL 
1501 Wilson Boulevard 
Arlington, VA 22209 

General H.T. Thompson 
USAF (RET. ) 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 

Robert Abrams, New York State Attorney General 
by Edward M. Scher and Alan S. Kaufman, 
Assistant Attorneys General of the State of New York 
Attorney for Plaintiffs, the State of New York and 
Mario M. Cuomo, as Governor of the State of New York 
The Capitol 
Albany, New York 12224 

Clyde A. Lewis, Esq. 
Attorney for Plaintiff, John M. McHugh, As United States 
Congressman from the 24th Congressional District of New York 
Ronald B. Stafford, as a Member of the New York State Senate 
representing the 45th Senate District of New York State, 
George Christian Ortloff, as a member of the New York State 
Assembly representing the 110th Assembly District of New York State 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr., Corporation Counsel for the city of 
Plattsburgh, New York 
Attorney for Plaintiffs, Clyde Rabideau as Mayor of the 
City of Plattsburgh, New York 
10 City Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 

Clyde A. Lewis, Town Attorney of the Town of Plattsburgh, New York 
Attorney for Plaintiffs, Arthur Lefevre, as Supervisor of the 
Town of Plattsburgh, New York and the Town of Plattsburgh, New York 
53 Court Street 
Plattsburgh, New York 12901 



Louis E. Wolfe, County Attorney of the County of Clinton, New York 
Attorney for Plaintiffs, William Bingel, as County Administrator of 
the County of  linto on, New York and the County of Clinton, New York 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Attorney for Plaintiffs, John J. Duffy, as President of Local #3735 
of the American Federation of Government Employees; Local #3735 of 
the American Federation of Government Employees; John J. Duffy, 
Brian F. Stone, Philip Sprague, Girard F. Curtis, John Bryan, 
John Wallace and Clarence J. Jefferies 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place, Suite 201 
P.O. Box 2885 
Plattsburgh, New York 12901 



UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORX; MARIO M. CUOMO, AS 
GOVERNOR OF THE STATE OF NEW YORK; JOHN M. 
MCHUGH, AS UNITED STATES CONGRESSMAN FROM 
THE 24TH CONGRESSIONAL DISTRICT OF NEW YORK 
STATE; RONALD B. STAFFORD, AS A MEMBER OF THE 
NEW YORK STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORX STATE, GEORGE 
CHRISTIAN ORTLOFF, AS A MEMBER OF THE NEW YORX 
STATE ASSEMBLY, REPRESENTING THE llOTH ASSEMBLY 
DISTRICT OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW YORK; THE 
CITY OF PLATTSBURGH, NEW YORX; ARTHUR LEFEVRE, 
AS SUPERVISOR OF THE TOWN OF PLATTSBURGH, NEW 
YORK; THE TOWN OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE COUNTY OF 
CLINTON, NEW YOU; THE COUNTY OF CLINTON, NEW 
YORK; JOHN J. DUFFY, AS PRESIDENT OF LOCAL #3735 
OF THE AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES; JOHN J. DUFFY; BRIAN F. 
STONE, PHILLIP SPRAGUE, GIRARD F. CURTIS, JOHN 
BRYANT, JOHN WALLACE, AND CLARENCE J. JEFFERIES, 

CIVlL ACTION 
NO. 93CV1525 

AFFIDAVIT IN 
SUPPORT OF 
MOTION TO 
INTERVENE 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, 
AND ITS MEMBERS: JAMES A. COURTER, CAPTAIN PETER 
B. BOWMAN, USN (RET. ) , BEVERLY B . BYRON, REBECCA 
G. COX, GENERAL H.T. JOHNSON, USAF (RET.), HARRY 
C. MCPHERSON, JR., AND ROBERT D. STUART, JR.; LES 
ASPIN, AS UNITED STATES SECRETARY OF DEFENSE; 
AND SHEILA WIDNALL, AS UNITED STATES SECRETARY 
OF THE AIR FORCE; 

Defendants. 

STATE OF NEW YORK ) 
)SS.: 

COUNTY OF CLINTON ) 

Dennis D. Curtin, being duly sworn, deposes and says: 

1. I am the attorney for Peru Central School District and 

~irgil Forrence, as president of the Board of  ducati ion, Peru 

Central School District (hereinafter collectively referred to as 



the llIntervenorsll) and make this affidavit in support of the 

Intervenorsf motion to intervene in this action pursuant to Rule 24 

of the Federal Rules of Civil Procedure. 

2. The Intervenors should be permitted to intervene as party 

plaintiffs in this action upon the following grounds: 

a. The intervenors have a substantial interest in the 

subject matter of this action. 

b. The intervenors1 claims and the issues currently existing 

before this Court pursuant to the original complaint in 

this action have questions of law and fact in common. 

c. The intervenorst claims will not, to any extent, delay or 

prejudice the further adjudication of the rights of the 

original parties. 

3. The subject matter of this action, which is more 

thoroughly set forth in the original complaint, is the 

recommendation by the Defense Base Closure and Realignment 

Commission (the ~Commi~sion~~) to close Plattsburgh Air Force Base. 

This action was brought for a declaratory judgment pursuant to 28 

U.S.C. 52201 and 52202 to declare and adjudge as void, illegal and 

of no force and effect, the recommendation of the Commission to the 

President of the United States (the "Presidentu) dated July 1, 1993 

to close Plattsburgh Air Force Base, in Plattsburgh, New York on 

the ground that the Commission, in making this recommendation, 

exceeded its authority under the Defense Base Closure and 

Realignment Act of 1990 (Public Law No. 101-510, Title XXIX, S2901- 

s2910, November 5, 1990), (the "ActN). This action was also 



brought to obtain an injunction enjoining Les Aspin as United 

States Secretary of Defense, or his successor, (the "Secretaryw), 

Sheila Widnall as United States Secretary of the Air Force, and 

their agents and employees, from taking any action to close 

Plattsburgh Air Force Base, predicated upon the approval of the 

President of the Commission~s recommendation to close the base and 

to further enjoin them from taking any action to make McGuire Air 

Force Base the home base of the East Coast Air Mobility Wing. 

4. Intervenor Peru Central School District is a school 

district in the State of New York located within the geographic 

area covered by the united States District Court for the Northern 

District of New York and includes within its boundaries 

substantially all of Plattsburgh Air Force Base and exclusively 

employs school administrators, teachers and support staff on 

Plattsburgh Air Force Base. 

5. Intervenor Virgil Forrence is a citizen of the State of 

New York and the duly elected and serving President of the Board of 

Education of Peru Central School District, who resides and has 

offices within the geographical area covered by Peru Central School 

District, which is within the judicial district covered by the 

United States District Court for the Northern District of New York, 

and includes within its boundaries all of Plattsburgh Air Force 

Base. 

6. Your deponent asserts that the Intervenors, as has been 

claimed by plaintiffs in the original complaint, would be 

immediately, substantially, and irreparably harmed by the closure 



of Plattsburgh Air Force Base by virtue of representing a school 

district and its employees and its residents, which, for the 

reasons stated herein, will suffer immediate, substantial and 

irreparable economic hardships from such a closure. 

7. Similar to plaintiffs, city of Plattsburgh, New York, 

Town of Plattsburgh, New York and County of Clinton, New York, 

which claim in the original complaint that the closure of the Base 

will cause the loss of tax revenues thereby causing increased tax 

rates and the loss of services for its citizens, Peru Central 

School District would be immediately, substantially and irreparably 

harmed by the closure of Plattsburgh Air Force Base because it 

maintains two schools on the Base which, if the Base closed, would 

lose approximately 1,000 students, thus causing a sudden and 

significant decrease in the District's New York State and federal 

revenues and thereby substantially increasing the tax rate of the 

residents living within the District. In addition, the closure of 

the Base would cause the loss of both federal impact aid and state 

aid to the ~istrict, thereby substantially reducing the operating 

budget of the District. To compensate for this loss of revenue, 

the District would be forced to substantially increase the school 

tax rate for residents within the District. 

8. Similar to plaintiff, Local Union No. 3735 of the 

American Federation of Government Employees, which claims in the 

original complaint that the closure of the Base will result in the 

loss of jobs for its members, Peru Central School District would be 

immediately, substantially and irreparably harmed by the closure of 



Plattsburgh Air Force Base, which would result in the loss of 

approximately 90 school administrators, teachers and support staff 

employees of the District. As stated herein, the closure of 

Plattsburgh Air Force Base would suddenly and substantially cause 

a significant reduction of the student body in the District's 

schools, thereby decreasing the federal impact aid available to the 

District, a portion of which is used to pay the salaries of the 

school administrators, teachers and support staff of the District, 

including those administrators, teachers and support staff 

employees who work and teach in the District's schools located on 

Plattsburgh Air Force Base. Furthermore, the closure of 

Plattsburgh Air Force Base would cause the sudden vacancy of the 

~istrict's schools on the Base thereby severely overcrowding the 

remaining District schools, which are currently enrolled to their 

maximum capacity. This severe burden on the remaining District 

schools would negatively impact the District's ability to provide 

and maintain an educationally conducive environment for its 

students. 

9. Based upon the foregoing consequences upon the closure of 

the Plattsburgh Air Force Base, your deponent asserts that Peru 

Central School District and Virgil Forrence, as President of the 

Board of Education, Peru Central School District, have a 

substantial interest in the subject matter of this action since 

they, like the plaintiffs herein, would be immediately, 

substantially and irreparably harmed by the closure of Plattsburgh 

Air Force Base. 



10. Your deponent asserts that Peru Central SchoolDistrictts 

claims herein and those currently existing before this Court 

pursuant to the original complaint in this action are all based on 

the effects of the closure of Plattsburgh Air Force Base and 

therefore have common questions of fact. The District's claims, 

like those presented in the original complaint, are made pursuant 

to the Defense Base Closure and Realignment Act of 1990 and, 

accordingly, common questions of law exist regarding the 

Commissionts recommendation to the President to close Plattsburgh 

Air Force Base, which recommendation was not made in accordance 

with the requirements of the Act. Consequently, because the 

Intervenorsf claims arise out of and relate to the same cause of 

action as that of the original plaintiffs in this action, their 

intervention at this time would not unduly delay the proceedings in 

this action since the Court will review similar questions of law 

and fact. 

11. The claims of the Intervenors are founded upon and 

jurisdiction of this action is maintained under 28 U.S.C. §I331 

(existence of a federal question), 51337, §1346(1)(2), and S1361, 

the Defense Base Closure and Realignment Act of 1990 (Public Law 

No. 101-510, Title XXIX, S2901-S2910, November 5, 1990), the 

Administrative Procedure Act (5 U.S.C. 701, & sea.), and common 

law principles of judicial review and the separation of powers. A 

declaratory judgment and further relief nullifying the aforesaid 

recommendations of the commission and the President, and obtaining 

injunctive relief are appropriate under 28 U.S.C. 52201 and 52202. 



12. Venue of this action in the Northern District of New York 

is proper under 28 U.S.C. §1391(b) and (e) and §1402(a)l). 

13. In conclusion, your deponent respectfully requests that 

Peru Central School District and Virgil Forrence, as President of 

the Board of Education, Peru Central School District, be permitted 

to intervene as party plaintiffs in this action. 

DATED : December 21, 1993 

Sworn to before me this 
2 1 day of December, 1993. 

JENNIFH HALWlAK 
Notsv Public. State of New York 

Restding In The Cwmy Of Clinton 
Cmrntrsion Expires July 15.1 & 
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CIV IL  ArnoN 
NO. 93CV1525 

MEMORANDUM 
IN SUPPORT 
OF MOTION 
FOR LEAVE 
m- 

PRELIMINARY STATEMENT 

This memorandum is submitted in support of the Motion dated 

December 21, 1993 of Peru Central School District and Virgil 

Forrence, as President of the Board of Education, Peru Central 

School District (the wIntervenorsll) for an Order permitting leave 

to intervene in this action pursuant to Rule 24 of the Federal 

Rules of Civil Procedure. The facts upon which this memorandum is 



based are fully set forth in the Affidavit of Dennis D. Curtin 

submitted in support of the motion. 

As stated in the motion papers, the Intervenors are located 

within the jurisdiction of this Court and operate public schools 

within the boundaries of Plattsburgh Air Force Base, the closure of 

which pursuant to the recommendation of the Defense Base Closure 

and Realignment Commission (the llCommissionll) is the subject matter 

of this action. Similar to the claims set forth by plaintiffs in 

the original complaint in this action, the Intervenors will suffer 

immediate, substantial and irreparable economic hardships from such 

closure and, therefore, should be party plaintiffs to this action. 

THE L A W  

Under Rule 24(b)(2) of the Federal Rules of Civil Procedure, 

a party may be permitted to intervene in an action "when an 

applicant's claim or defense and the main action have a question of 

law or fact in common.1f The Rule states that a Court, in making 

its determination, shall consider whether the applicant's 

intervention would unduly delay the litigation. Fed. R. Civ. P. 

24  (b) (2) 

In interpreting Rule 24, Courts have generally granted 

permissible intervention when the applicant has basically an 

identical claim to that asserted by the original plaintiff or the 

intervenors have raised common questions of law and fact and the 

intervention would not substantially prejudice the rights of any 

parties. Arizona v. california, 460 U.S. 605 (1983) ; United States 

v. American Cvanamid Co., 719 F. 2d 558 (2d Cir. 1983); New York 



News, Inc. v. Kheel, 972 F. 2d 482 (2nd Cir. 1992). 

CONCLUSION 

The underlying cause of action in this proceeding involves the 

illegal closure of Plattsburgh Air Force Base by the Commission in 

contravention of the provisions of the Defense Base Closure and 

Realignment Act of 1990 (Public Law No. 101-510, Title XXIX, S2901- 

2910, November 5, 1990) and the substantial and irreparable 

hardships that the closure will cause to plaintiffs. The 

Intervenors similarly claim that the illegal closure of Plattsburgh 

Air Force Base will substantially and irreparably economically harm 

them. Accordingly, common questions of law and fact exist between 

the Intervenors' claims and those presented by plaintiffs in the 

original complaint herein and, therefore, their presence in this 

action as party plaintiffs will not unduly delay the litigation. 

The Intervenorsf request for leave to intervene is proper under 

Rule 24 of the Federal Rules of Civil Procedure and should be 

granted by the Court. 

DATED : December 21, 1993 
STAFFORD, TROMBLEY, 
-TINEN, OWENS is c&%ELpL: c . 

A orneys for Intervenors v eru Central School District 
and Virgil Forrence, as 
President of The Board of 
Education, Peru Central 
School District 
One Cumberland Avenue 
P.O. Box 2947 
Plattsburgh, NY 12901 
(518) 561-4400 
Federal Bar Role 1101438 
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This cause coming on to be heard on the motion of Peru Central 

School District and Virgil Forrence, as President of the Board of 

Education, Peru Central School District for leave to intervene as 

party plaintiffs and the Court having duly considered said motion, 

and it appearing to the Court that said Peru Central School 

District and Virgil Forrence, as President of the Board of 



Education, Peru Central School District should be permitted to 

intervene, and 

IT IS ORDERED that Peru Central School District and Virgil 

Forrence, as President of the Board of Education, Peru Central 

School District, be granted leave to intervene in this cause and to 

that end may file a complaint in this cause of action in the same 

manner and with like effect as if an original party to this case. 

DATED : 

HONORABLE DAVID N. HURD 
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To All Parties to This Action 
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JAMES A. FITZPATRICK 
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JOHN J .  BENNETT 
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OF COUNSEL 
IRVING GOLDMAN 
ROBERT T. BOOTH 

WILLIAM H .  KISSEL 
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ntu cD fhh nu- 
-403 14: 4 

RE: The State of New York, et al. v. The Defense Base Closure 
and Realiqnment Commission, et al. 
United States District Court-Civil Action No: 93CV1525 

Ladies and Gentlemen: 

Enclosed is a copy of Plaintiff Intervenors' Summons and 
Complaint in the above-referenced proceeding. 

Thank you. 

Very truly yours, 

STAFFORD, TROMBLEY, PURCELL, 
LAHTINEN, OWENS & CURTIN, P.C. 

DDC / rm 
Enclosures 
cc: Dr. Warren Grund 

(hand delivered, with enclosures) 
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UNITED STATES DISTRICT COURT 
NORTHERN NEW YORK 

DISTRICT OF 
THE STATE OF NEW YORK; MARIO M. CUOMO. AS GOVERNOR OF THE 
STATE OF NEW YORK; JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL DISTRICT OF NEW YORK P , ~ J ~ ~ , l ~ C ~ ~ P ~ & I O N  
STATE; RONALD B. STAFFORD, AS A MEMBER OF THE NEW YORK STATE 
SENATE, REPRESENTING THE 45TH SENATE DISTRICT OF NEW YORK CASE NUMBER: 
STATE; GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF THE NEW YORK 93-(37-1525 
STATE ASSEMBLY, REPRESENTING THE llOTH ASSEMBLY DISTRICT OF NEW 
YORK STATE; CLYDE RABIDEAU, AS MAYOR OF THE CITY OF PLATTSBURGH, 
NEW YORK; THE CITY OF PLATTSBURGH, NEW YORK; ARTHUR LEFEVRE, AS 
SUPERVISOR OF THE TOWN OF PLATTSBURGH, NEW YORX; THE TOWN OF 
PLATTSBURGH, NEW YORK; WILLIAM BINGEL, AS COUNTY ADMINISTRATOR 
OF THE COUNTY OF CLINTON, NEW YORK, THE COUNTY OF CLINTON, NEW 
YORK, JOHN J. DUFFY, AS PRESIDENT OF LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; LOCAL # 3735 OF THE 
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES; JOHN J. DUFFY, 
BRIAN F. STONE, PHILLJP SPRAGUE, GIRARD F. CURTIS, JOHN BRYANT, 
JOHN WALLACE, CLARENCE J. JEFFERIES, 

Plaintiffs 

PERU CENTRAL SCHOOL DISTRICT AND VIRGIL FORRENCE, AS 
PRESIDENT OF THE BOARD OF EDUCATION, PERU CENTRAL SCHOOL 
DISTRICT, Plaintiff Intervenors 

v. 

THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION, AND ITS 
MEMBERS: JAMES A. COURTER, CAPTAIN PETER B. BOWMAN, USN (RET.), 
BEVERLY B. BYRON, REBECCA G. COX, GENERAL H.T. JOHNSON, USAF 
(RET.), HARRY C. MCPHERSON, JR., AND ROBERT D. STUART, JR.; LES ASPIN, 
AS UNITED STATES SECRETARY OF DEFENSE; AND SHEILA WIDNALL, AS 
UNITED STATES SECRETARY OF THE AIR FORCE, 

Defendants. 

TO: SEE ATTACHED 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PIANTIFF INTERVENORS' ATTORNEY (name and address)  

DENNIS D. CURTIN, ESQ. 
Attorney for Plaintiff Intervenors 
Peru Central School District and 
Virgil Forrence, as President of the Board of Education, 
Peru Central School District 
Stafford, Trombley, Purcell, 

Lahtinen, Owens & Curtin, P.C. 
One Cumberland Avenue 
P.O. Box 2947 
Plattsburgh, New York 12901 

an answer to the complaint which is herewith served upon you, within 60 days after service of this. 
summons upon the United States Attorney, exclusive of the day of service. If you fail to do so, judgment by default 
will be taken against you for the relief demanded in the complaint. 

Clerk Date 

BYDEPUTYCLERK 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORK; 
JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL PLAINTIFF 
DISTRICT OF NEW YORK STATE; RONALD B. INTERVENORSf 
STAFFORD, AS A MEMBER OF THE NEW YORK COMPLAINT 
STATE SENATE, REPRESENTING THE 45TH CASE NUMBER: 
SENATE DISTRICT OF NEW YORK STATE; 93-CV-1525 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 
THE NEW YORK STATE ASSEMBLY, 
REPRESENTING THE llOTH ASSEMBLY DISTRICT 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 
YORK; THE CITY OF PLATTSBURGH, NEW YORK; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 
TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE 
COUNTY OF CLINTON, NEW YORK; THE COUNTY 
OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
PRESIDENT OF LOCAL # 3735 OF THE 
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES; LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; JOHN 
J. DUFFY; BRIAN F* STONE, PHILLIP 
SPRAGUE, GIRARD F. CURTIS, JOHN BRYANT, 
JOHN WALLACE, CLARENCE J. JEFFERIES, 

Plaintiffs, 

PERU CENTRAL SCHOOL DISTRICT AND VIRGIL 
FORRENCE, AS PRESIDENT OF THE BOARD OF 
EDUCATION, PERU CENTRAL SCHOOL DISTRICT 

Plaintiff Intervenors, 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS: JAMES A. 
COURTER, CAPTAIN PETER B. BOWMAN, USN 
(RET.), BEVERLY B. BYRON, REBECCA G. 
COX, GENERAL H.T. JOHNSON, USAF (RET.), 
HARRY C. MCPHERSON, JR., AND ROBERT D. 
STUART, JR.; LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA 
WIDNALL, AS UNITED STATES SECRETARY OF 
THE AIR FORCE; 

Defendants. 

Plaintiff Intervenors, by their attorneys, for their 
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complaint against the defendants, allege: 

1 PRELIMINARY STATEMENT 
I 

1. This lawsuit is brought to prevent the illegal and 

unprecedented attempt by the Defense Base Closure and Realignment 

Commission to replace the United States Department of Defense as 

the principal architect of American defense policy. In essence, 

the Commission, for the very first time, closed a military base 

(Plattsburgh Air Force Base) against the advice of, and without 

the required statutory input from both the United States Air 

Force and the United States Department of Defense, which both 

found that the continued functioning of this Base was central to 

the adequacy of the military preparedness of this nation. The 

recommendation by the Commission to close Plattsburgh Air Force 

Base is an action not only in violation of the limited powers 

granted to the Commission by the Defense Base Closure and 

Realignment Act of 1990, but also one which has the potential of 

undermining the effectiveness ,of the defense of the United 

States. The Commission's actions challenged in this case, if 

allowed to stand, would establish a dangerous precedent allowing 

the Commission to ignore both the Air Force, the Department of 

Defense and the statutory limitations which are part of the 

process of closing military bases under the statute in issue. 

2. More specifically, this is a civil action for a 

declaratory judgment, pursuant to 28 U.S.C. SS 2201 and 2202, 

declaring and adjudging as void, illegal, and of no force and 

effect, the recommendation of the Defense Base Closure and 
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Realignment Commission ("the Commission") to the president of the 

United States, ("the President") dated July 1, 1993, to close 

Plattsburgh Air Force Base, in Plattsburgh, New York, (the only 

active duty U.S. Air Force Base located east of the State of Ohio 

and North of the State of New Jersey), and the approval of the 

aforesaid Commission's recommendation by the President. Such 

judgment is sought upon the ground that the Commission in making 

the aforesaid recommendation, exceeded their authority under the 

Defense Base Closure and Realignment Act of 1990 (Public Law No. 

101-510, Title XXIX, SS 2901-2910, November 5, 1990) ("the Act"), 

because the Commission recommended that Plattsburgh be closed in 

the absence of any recommendation bi the Secretary regarding the 

closure or realignment of the Base, and the Commission rejected 

the decision of Les Aspin, as United States Secretary of Defense, 

to keep Plattsburgh Air Force Base open, when there was no 

substantial deviation by the Secretary from his force structure 

plan and final criteria (used in identifying bases for closure or 

realignment) in the rendering of his recommendation; and the 

president's approval of the closure of Plattsburgh ~ i r  Force Base 

was made after the submission to him of the Commission's 

recommendation for such closure, which recommendation was not 

made in accordance with the requirements of the Act. This action 

is further brought to obtain an injunction enjoining Les Aspin, 

as United States Secretary of Defense ("the Secretary"), Sheila 

Widnall, as United States Secretary of the Air Force, and their 

agents and employees, from taking any action to close Plattsburgh 
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Air Force Base, predicated upon the approval of the President of 

the Commission's recommendation to close the Base and to further 

enjoin them from taking any action to make McGuire Air Force Base 

the home base of the East Coast Air Mobility Wing. 

PARTIES 

3. Plaintiff Peru Central School District is a school 

district in the State of New York located within the geographic 

area covered by the United States District Court for the Northern 

District of New York and includes within its boundaries 

substantially all of Plattsburgh Air Force Base and exclusively 

employs school administrators, teachers and support staff on 

Plattsburgh Air Force Base. 

4. plaintiff Virgil Forrence is a citizen of the State of 

New York and the duly elected and serving President of the Board 

of Education of Peru Central School District, who resides and has 

offices within the geographical area covered by Peru Central 

School District, which is within the judicial district covered by 

the United States District Court for the Northern District of New 

York, and includes within its boundaries all of Plattsburgh Air 

Force Base. 

5 .  Defendant the Defense Base Closure and Realignment 

Commission, ("the Commission") is an independent commission 

created under § 2902(a) of the Act, which is charged with primary 

responsibilities thereunder, including insuring an independent, 

equal, lawful and fair process for closing and realigning 

military installations. 
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I 6. Defendant James A. Courter is the duly appointed and 
I 

serving chairman of the Commission, and defendants Captain Peter 

B. Bowman, USN (ret.) Beverly B. Byron, Rebecca G. Cox, General 

H.T. Johnson, USAF (ret.), Harry C. McPherson, Jr. and Robert D. 

Stuart, Jr. are duly appointed and serving members of the 

Commission. 

7. Defendant Les Aspin is the duly appointed and serving 

United States Secretary of Defense, whose responsibilities 

include oversight of the military forces and formulation of the 

defense policy of the United States, and whose principal offices 

are located at the Pentagon, Washington, D.C.' 

8. Defendant Sheila Widnall is the duly appointed and 

serving United States Secretary of the Air Force, whose 

responsibilities include oversight of Plattsburgh Air Force Base 

in Plattsburgh, New York, and whose principal offices are located 

at the Department of the Air Force, the Pentagon, Washington, 

D.C. 

9. Each of the defendants holding the offices indicated 

are sued in their official capacities only. 

10. The plaintiffs would be immediately, substantially and 

1 At the time this action was originally commenced and on 
January 31, 1994, when the Order was entered authorizing 
plaintiffs Peru Central School ~istrict and Virgil Forrence, as 
President of the Board of Education, Peru Central School District 
to intervene in this action, Les Aspin was duly appointed and 
serving as the United States Secretary of Defense. Subsequently, 
William J. Perry has been appointed and is duly serving as United 
States Secretary of Defense. Since Les Aspin was named as a 
defendant in the original complaint by the original plaintiffs, 
he remains a named defendant herein. 
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irreparably harmed by the closure of Plattsburgh Air Force Base, 

by virtue of representing a school district and its employees and 

its residents which, for the reasons stated herein, will suffer 

immediate, substantial, and irreparable economic hardships from 

such a closure. 

11. Plaintiff Peru Central School District would be 

immediately, substantially and irreparably harmed by the closure 

of Plattsburgh Air Force Base, because it will cause the loss of 

tax revenues thereby causing increased tax rates and the loss of 

services for its citizens. In addition, Peru Central School 

District maintains two schools on the Base which, if the Base 

closed, would lose approximately 1,000 students, thus causing a 

sudden and significant decrease in the District's New York State 

and federal revenues and thereby substantially increasing the tax 

rates of the residents living within the District. The closure 

of the Base would cause the loss of both federal impact aid and 

state aid to the District, thereby substantially reducing the 

operating budget of the District. To compensate for this loss of 

revenue, the ~istrict would be forced to substantially increase 

the school tax rate for residents within the District. 

Furthermore, the closure of the Base would result in the loss of 

approximately 90 school administrators, teachers and support 

staff employees of the District. As stated herein, the closure 

of the Base would suddenly and substantially cause a significant 

reduction of the student body in the District's schools, thereby 

decreasing the federal impact aid available to the District, a 
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portion of which is used to pay the salaries of school 

administrators, teachers and support staff of the District, 

including those administrators, teachers and support staff 

employees who work and teach in the District's schools located on 

Plattsburgh Air Force Base. The closure of the Base would also 

cause the sudden vacancy of the District's schools on the Base 

thereby severely overcrowding the remaining District schools, 

which are currently enrolled to their maximum capacity. This 

severe burden on the remaining ~istrict schools would negatively 

impact the District's ability to provide and maintain an 

educationally conducive environment for its students. 

JURISDICTION 

12. The claims of plaintiffs are founded upon, and 

jurisdiction of this action is maintained under 28 U.S.C. 8s 1331 

(existence of a federal question), 1337, 1346(a)(2), 1361, the 

Defense Base Closure and Realignment Act of 1990 (Public Law No. 

101-510, Title XXIX, §S 2901-2,91O,.November 5 ,  1990), the 

Administrative Procedure Act (5 U.S.C. 701 et. sea.), and common 

law principles of judicial review and the separation of powers, 

A declaratory judgment and further relief nullifying the 

aforesaid recommendations of the Commission and the President, 

and obtaining injunctive relief are appropriate under 28 U.S.C. 

85 2201 and 2202. 

VENUE 

13. Venue of this action in the Northern District of New 

York is proper under 28 U.S.C. S S  1391(b) and (e), and 
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1402 (a) (1). 

DEFENSE BASE CLOSURE AND REALIGNMENT ACT OF 1990 

14. The Act's purpose is "to provide a fair process that 

will result in the timely closure and realignment of military 

installations inside the United States." S 2901(b). 

15. The Act creates an independent commission, denominated 

the "Defense Base Closure and Realignment Commission", which is 

appointed by the President of the United States with the advice 

and consent of the United States Senate. S 2902(a). 

16. The Secretary is obligated to provide the United States 

Congress and the Commission with a six year "force structure 

plan" for the United States Armed Forces that assesses national 

security threats and the force structure needed to meet them. 

§ 2903(a)(l)-(2). 

17. The Act also requires the Secretary to formulate 

criteria for use in identifying bases for closure or realignment. 

These criteria are required to be published in the Federal 

Register for public notice and comment, and are further required 

to be submitted to the United States Congress for evaluation and 

approval. § 2903(b). 

18. In order to initiate the base closure and realignment 

procedure, the Secretary must recommend base closures and 

realignments by April 15 of the year in issue, and such 

recommendations must be predicated upon the aforesaid force 

structure plan and final criteria. S 2903(c)(l). 

19. The Commission must then review these recommendations, 
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and prepare a report for the President containing its review and 

analysis of the Secretary's proposals and the Commission's 

recommendations for base closures and realignments. 

S 2903(d)(2). 

20. The Act requires the Commission to hold public hearings 

on the Secretary's recommendations. S 2903(d)(l). 

21. Sections 2903(d)(2)(B) of the Act provides that "the 

Commission may make changes in any of the recommendations made by 

the Secretary if the Commission determines that the Secretary 

deviated substantially from the force structure plan and final 

criteria referred to in subsection (c)(l) in making 

recommendations." 

22. Sections 2903(d)(2)(C) & (D) of the Act provide that 

the commission may add a military installation to the list of 

military installations recommended by the Secretary for closure 

or realignment "only if," among other requirements, the 

Commission makes the determinations required by S 2903(d)(2)(B) 

that the Secretary deviated substantially from the force 

structure plan and final criteria, and "publishes notice of the 

proposed change in the Federal Register not less than 30 days 

before transmitting its recommendations to the President. . . ." 
23. The Commission's report to the President must explain 

and justify any departure from the Secretary's list of 

recommendations. S 2903(d)(3). 

24. After the Commission has made its recommendations, the 

Act requires that by July 1 of the year in issue they be 

STAFFORD. TROMBLEY. PURCELL, LAHTINEN. OWENS 6r CURTIN. F! C. - ATTORNEYS AND COUNSELLORS AT LAW 

ONE CUMBERLAND AVENUE. P: 0. BOX 2947, PLATTSBURGH. NEW YORK 12901.0269 



presented to the President for his review. S 2903(d)(2)(A). 

25. The president may approve the Commission's 

recommendations, or disapprove them, in whole or in part, and 

must transmit his determination to the Commission and the United 

States Congress. S 2903(e)(2)-(3). 

26. If the President approves the recommendations of the 

Commission, the United States Congress has 45 days from the date 

of this approval to pass a joint resolution disapproving of the 

Commission's recommendations in their entirety. SS 2904(b), 

2908. 

27. If such a Congressional disapproval resolution is 

enacted, the Secretary may not close the bases approved for 

closure by the President. S 2904(b). 

28. If the President disapproves the Commission's 

recommendations, in whole or in part, he returns them to the 

Commission. The Commission then reconsiders its recommendations 

in view of the President's actions, and resubmits a revised list 

for the President's consideration by August 15, S 2903(e)(3). 

29. If the President does not send to the U.S. Congress an 

approved list of recommendations (in the form in which it is 

returned by the Commission) by September 1st of the year in which 

the Commission has transmitted such recommendations to the 

President, the base closure process for that year is terminated, 

S 2903(e)(5). 
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BACKGROUND 

30. On February 15, 1991, the Secretary, pursuant to the 

Act, published in the Federal Register, for public notice and 

comment, the criteria used by him in identifying bases for 

closure or realignment. § 2903(b). 

31. On or about February 15, 1991, these criteria were 

presented to the United States Congress which evaluated and 

approved them on or about March 15, 1991, as required by the Act. 

S 2903(b). 

32. In December, 1992, the Secretary announced that the 

final criteria to be used in 1993 would be identical to those 

used in 1991. 

33. On March 12, 1993, the Secretary provided the United 

States Congress and the Commission with a six year force 

structure plan assessing national security threats and the force 

structure needed to meet them for the years 1994 through 1999. 

5 2903(a)(1)-(2). 

34. On March 15, 1993, the Secretary, pursuant to the Act, 

recommended base closures and realignments to the Commission 

based upon the aforesaid force structure plan and final criteria 

used in identifying bases for closure or realignment. 

§ 2903(c)(1). 

35. In his recommendations, the Secretary did not recommend 

Plattsburgh Air Force Base for either realignment or closure, 

having previously determined that Plattsburgh Air Force Base 

would, for the proper defense of the nation, remain open as the 
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east coast home base of one of two newly-conceived composite 

units called Air Mobility Wings. In fact, the Secretary, in its 

March 15, 1993, recommendations stated the following as its 

justification for the realignment of McGuire Air Force Base: 

The Air Force plans to establish a large 
mobility base in the Northeast to support the 
new Major Regional Contingency (MRC) 
strategy. McGuire was evaluated specifically 
as the location for this wing, along with 
other bases that met the geographical 
criteria and were available for this mission: 
Griffis AFB, New York and Plattsburgh AFB, 
New York. Plattsburgh AFB ranked best in 
capability to support the air mobility wing 
due to its geographical location, attributes, 
and base loading capacity. Principal 
mobility attributes include aircraft parking 
space (for 70-80 tanker/airlift aircraft), 
fuel hydrants and fuel supply/storage 
capacity, along with present and future 
encroachment and airspace considerations. 

When Plattsburgh AFB was compared directly 
with McGuire AFB, Plattsburgh AFB rated 
better in all of the mobility attributes. An 
air mobility wing at Plattsburgh AFB will 
eliminate many of the problems associated 
with operating at McGuire AFB, in the midst 
of the New York/New Jersey air traffic 
congestion. Basing the additional aircraft 
of an air mobility wing at McGuire AFB will 
add to that congestion. Plattsburgh AFB, on 
the other hand, has  ample a i r s p a c e  for 
present and future training by an air 
mobility wing. Also, the FAA has long 
expressed a desire for civil use of McGuire 
AFB, which will ease the congestion at other 
airfields and terminal facilities in the New 
York and Philadelphia metropolitan areas. 
For these reasons, McGuire AFB was 
recommended for realignment and conversion to 
an Air Force Reserve Base. 

36. The Secretary's decision to retain Plattsburgh Air 

Force Base as the home of the East Coast Air Mobility Wing was 

determined to be consistent with the force structure plan and 
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final criteria based upon an analysis of 160 separate factors 

which were formulated by the United States Air Force. 

37. This discussion of Plattsburgh Air Force Base by the 

Secretary as part of the recommendation regarding McGuire Air 

Force Base was necessary since the location of the East Coast Air 

Mobility Wing at Plattsburgh Air force Base played a key role in 

determining the Secretary's recommendations regarding realignment 

of McGuire Air Force Base. 

3 8 .  Since the discussion of Plattsburgh Air Force Base by 

the Secretary was not in the form of a separate recommendation 

for either closure or realignment, but only in the context of the 

recommendation regarding disposition of McGuire Air Force Base, 

such discussion was confined solely and exclusively to the only 

relevant factor therein--the air mobility wing. In other words, 

there was no discussion by the Secretary of other needed military 

uses of Plattsburgh, if it were not to serve as home of the East 

Coast Air Mobility Wing. 

39. Notwithstanding the Secretary's designation of 

Plattsburgh Air Force Base as the location of the East Coast 

Mobility Wing, on June 1, 1993, the Commission published a notice 

in the Federal Register purporting to add Plattsburgh Air Force 

Base, among other military installations, to the list the 

Commission would "consider as proposed additions to the Secretary 

of Defense's March, 1993 list of military installations 

recommended for closure or realignment." The Commission made no 

findings of substantial deviation before adding Plattsburgh to 
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the list of military installations, nor did the Commission 

explain its additions in any manner whatsoever. 

40. The Commission held hearings to consider and discuss 

the Secretary's recommendations as well as the additional 

military installations purportedly added by the Commission. In 

addition, the Commission requested its staff to analyze the 

recommendations of the Secretary, as well as various "scenarios" 

not recommended by the Secretary of Defense. Several of these 

"scenarios" focussed on the question of which base should, in the 

opinion of the Commission, be the base of the East Coast Air 

Mobility Wing, notwithstanding that the Secretary had made this 

determination and had made no recommendation to the Commission 

regarding Plattsburgh Air Force Base. 

41. On June 24, 1993, after consideration by the Commission 

of various comparisons of McGuire, Griffis and Plattsburgh Air 

Force Bases for compatibility for the Air Mobility Wing mission, 

Commissioner Johnson made a motion relating to the Secretary's 

recommendation to realign McGuire Air Force Base. Commissioner 

Johnson prefaced his statement by brief remarks explaining why he 

believed that "McGuire is the proper base for an East Coast 

Mobility base." His remarks focussed primarily on the location 

of McGuire and did not mention any basis for a conclusion that 

the Secretary in choosing Plattsburgh as the Mobility Wing 

location had substantially deviated from the force structure plan 

and the final criteria. 
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42. In response to Commissioner Johnson's remarks regarding 

his opinion of the proper base for the Air Mobility Wing mission, 

Commissioner Byron noted that the Act requires substantial 

deviation before the Commission can change a recommendation of 

the Secretary. She noted that even under the Commission's own 

staff analysis of the three bases, McGuire did not come in at the 

top of the list for the Air Mobility Wing mission. She stated 

that the case for substantial deviation had not been made on the 

record before the Commission. 

43. Notwithstanding Commissioner Byron's comments, 

Commissioner Johnson made a motion to the effect that the 

Secretary's recommendation to realign McGuire substantially 

deviated from the final criteria 1, 2, 3, and 4, that McGuire be 

retained as an active installation, and that McGuire be 

established as the East Coast Air Mobility Wing Base. The motion 

did not state that the Commission found that the Secretary's 

recommendation substantially deviated from the force structure 

plan, nor could any such finding have been based upon the 

evidence presented to the Commission. The motion was passed by 

the Commission by a vote of 6-1. 

44. The record of the public hearings held by the 

Commission in Washington D.C. during June, 1993, indicates that 

no significant information was presented to the Commission which 

supported the closing of Plattsburgh Air Force Base, much less a 

demonstration that the Secretary's decision to keep it open 

deviated substantially from the force structure plan and final 
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criteria. Rather, the record contains explicit acknowledgments 

1 by the Commission and its staff that Plattsburgh was well suited 

to the Air Mobility Wing Mission. Commissioner Johnson, when he 

made his motion to make McGuire the Air Mobility Wing Base, 

stated that "Plattsburgh has the best facilities," "Plattsburgh 

has, by far, the largest" ramp, both Plattsburgh and Griffis 

"have relatively less [air] congestion." 

45.  The primary basis offered by Commissioner Johnson for 

his motion designating McGuire as the East Coast Mobility Wing 

Base was its location near "customers." This was reiterated and 

confirmed by remarks made by Commissioners Johnson and Courter 

after the vote. However, the Air Force plainly considered the 

location of the three bases, Griffis, McGuire and Plattsburgh in 

making its determination. The location of McGuire was considered 

not appropriate for the Air Mobility Wing mission because of air 

congestion. While the Commission acknowledged the air congestion 

near McGuire, and that there was no such congestion near 

Plattsburgh, the Commission determined that the Mobility Wing 

mission could still be accommodated at McGuire. The Commission, 

however, failed to demonstrate how the Secretary deviated 

substantially from the final criteria in determining that 

Plattsburgh should be the East Coast ~obility Base. 

46. Following this vote, and following further discussion 

regarding other Air Force Bases, none of which focussed on any 

substantial deviation of the Secretary with respect to 

Plattsburgh Air Force Base, Commissioner McPherson made the 
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following motion with respect to Plattsburgh Air Force Base: 

I move that the Commission find that the 
Secretary of Defense deviated substantially 
from Criteria 2 and 4 and, therefore, that 
the Commission adopt the following 
recommendation: 
Close Plattsburgh Air Force Bas,e and 

transfer the KC-135s to McGuire Air Force 
Base. The Commission finds that this 
recommendation is consistent with the force 
structure plan and final criteria. 

The motion did not state that the Secretary's recommendation 

regarding Plattsburgh Air Force deviated substantially from the 

force structure plan, nor could any such finding have been made 

based upon the evidence presented by the Commission. Indeed, the 

Secretary had made no recommendation regarding closure or 

realignment of Plattsburgh Air Force Base. The motion was passed 

by a vote of 6-1. 

4 7 .  On July 1, 1993, the Commission delivered a written 

report to the President containing its assessment of the 

Secretary's proposals and its own recommendations for base 

closures, which included the recommendation that Plattsburgh Air 

Force Base be closed. § 2903(d)(2). The report contained 

purported justifications and findings not offered by the 

Commission or its members at the time of the vote on the motions 

discussed above, and not based on the record before the 

Commission. 

48 .  The Commission's report recommending to the President 

that the Base be closed constitutes the very first time under 

this Act that the Commission recommended the closure of a major 

base which the Secretary recommended to remain open. 

17 
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49. On July 2, 1993, the President approved the 

recommendations of the Commission, and transmitted his approval 

to the Commission and the U.S. Congress. $ 2903 (e)(2)-(3) 

50. As a result of the failure of the U.S. Congress to 

disapprove of the Commission's recommendations, the Secretary 

purports to be authorized to proceed with the closing and 

realignment of the military bases designated by the Commission's 

recommendations, including the closing of Plattsburgh Air Force 

Base, 

FIRST CLAIM FOR RELIEF 

51. plaintiffs repeat and reallege each and every one of 

the allegations set forth in paragraphs 1-50, inclusive, with the 

same force and effect as if fully set forth at length herein. 

52. There is now existing between the parties hereto an 

actual controversy in respect to which plaintiffs are entitled to 

have a declaration of their rights, and further relief because of 

the facts, conditions, and circumstances as set forth in this 

complaint. 

53. If the Secretary makes no recommendation under the Act 

to close or realign a particular military base, the Commission 

has no authority to change the status of that base because of the 

absence of any standard against which the Commission can measure 

its authority to make such a change, since the Act only allows 

the commission to change recommendations of the Secretary which 

deviate substantially from the force structure plan and final 

criteria. 
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54 .  The Act states that the findings and conclusions of the 

Commission's report to the President must be "based on a review 

and analysis of the recommendations made by the Secretary." 

S 2903 (d)(2)(A). In addition, the Act requires the commission to 

explain and justify any of its recommendations which differ from 

those of the Secretary. S 2903(d)(3). 

55 .  The only military bases which are subject to closure or 

realignment by the Commission under the Act are those military 

bases which the Secretary specifically chooses to make the 

subject of his recommendations to the Commission. 

56 .  On page 1-76 of its report to the president, the 

Commission expressly acknowledged that the Secretary had issued 

no recommendation regarding Plattsburgh Air Force Base, through 

its recitation of the word "None" under the heading of DEPARTMENT 

OF DEFENSE RECOMMENDATION for Plattsburgh Air Force Base. 

57 .  The Secretary did not have the opportunity to present 

to the Commission a position concerning other needed military 

uses of Plattsburgh Air Force Base, if it were not to be the home 

of the East Coast Air Mobility Wing, because such a discussion 

was not necessary or required by the Act since Plattsburgh Air 

Force Base was not recommended to be closed or realigned by the 

Secretary. 

58 .  The Commission's decision to close Plattsburgh Air 

Force Base without any input from the Secretary concerning other 

needed military uses of the Base if it were not to be used as 

home of the East Coast Air Mobility Wing constitutes a usurpation 
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by the Commission of the Secretary's authority to establish the 

defense policy of the United States. 

5 9 .  The Commission had no authority to close Plattsburgh 

Air Force Base, since there was no recommendation by the 

Secretary (to close or realign Plattsburgh) against which it 

could determine (as required by the Act) the presence of a 

substantial deviation by the Secretary from the force structure 

plan and final criteria. 

60. As a result, the Commission's recommendation to close 

Plattsburgh Air Force Base was in excess of its authority under 

the Act, since it was not based upon a recommendation from the 

Secretary which deviated substantially from the force structure 

plan and final criteria. 

61. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

62. Plaintiffs have no prompt, adequate and effective 

remedy at law, and this action is the only available means to 

them to secure the protection of their rights. 

63. As a result of the foregoing, both the Commission and 

the president exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC SS 2201 and 2202, declaring and adjudging that 
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the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

 spin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SECOND CLAIM FOR RELIEF 

64. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-63 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. 

65. Before placing Plattsburgh ~ i r  Force Base on its list 

of military bases recommended for closure, the Commission must 

first demonstrate that the Secretary deviated substantially from 

the force structure plan and final criteria in retaining 

Plattsburgh Air Force Base as the proposed home of the East Coast 

Mobility Wing. S 2903(d)(C). 

66, On June 1, 1993, the Commission improperly placed 

Plattsburgh Air Force Base on its closure list without first 

having demonstrated that it met the aforesaid substantial 

deviation standard as required by the Act. 

67, The president improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh ~ i r  Force Base, because prior to making this 
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decision, the Commission had failed to demonstrate such 

substantial deviation, which was not in compliance with the 

dictates of the Act. 

68. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC §S 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the president, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

THIRD CLAIM FOR RELIEF 

69. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-68 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. Each allegation of this claim assumes, without 

conceding, that the Secretary issued to the Commission a 

"recommendation" regarding Plattsburgh Air Force Base that was 

reviewable by the Commission. 

70. The Commission is authorized to change such 

recommendations of the Secretary only if they "deviate [ ] 

substantially" from the force structure plan the final 
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criteria, and the Commission both explains and justifies in its 

report to the President the changing of such a recommendation, 

§§ 2903(d)(2)(B), 2903(d)(3)= 

71. Neither the Commission's motion of June 24, 1993, nor 

the Commission's report to the President of July 1, 1993, 

recited, explained or demonstrated how the Secretary's 

recommendation with respect to Plattsburgh Air Force Base 

deviated substantially from the force structure plan, as 

explicitly required by the Act. 

72. The Commission's report to the President did not, as 

required by the Act, "explain and justifyw its departure from the 

Secretary's recommendation to keep Plattsburgh Air Force Base 

open. § 2903(d)(3). 

73. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

74. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC §§ 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 
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no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

FOURTH CLAIM FOR RELIEF 

75. plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-74 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. 

76. In making its recommendation to close Plattsburgh Air 

Force Base, the Commission not only failed to comply with, but 

totally ignored the substantial deviation standard of the Act 

which it was required to satisfy in order to justify overriding 

the determination by the Secretary to retain Plattsburgh Air 

Force Base as the home of the East Coast Mobility Wing. 

77. The Secretary's decision to retain Plattsburgh Air 

Force Base as the home of the East Coast Air Mobility Wing was 

determined to be consistent with the force structure plan and 

final criteria based upon an analysis of 160 separate factors 

which were formulated by the United States Air Force. 

78. The Commission made no finding either at the time of 

its motion on June 24, 1993 or in its written report, that the 

designation of Plattsburgh as the East Coast Air ~obility Wing 

Base deviated substantially from the force structure plan. This 

failure alone justifies the relief sought by plaintiffs since 
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I such a finding is an absolute prerequisite to the action taken by 

the Commission. 

79.  The Commission did state that the Secretary's findings 

regarding Plattsburgh Air Force Base substantially deviated from 

the final criteria, in spite of the fact that the Commission 

agreed with the findings of the Secretary on virtually all 

criteria identified by the Air Force as relevant to the location 

of the ~ i r  Mobility Wing as the Mobility Wing concept was 

developed by the Air Force. 

80. The criterion regarding the closeness of Plattsburgh 

Air Force Base to customers and to on load points is not central 

to the concept of the Air Mobility Wing developed by the Air 

Force, being central only to a traditional airlift function. 

81. As a result, by employing the criterion regarding the 

closeness to customers, the Commission ignored the Secretary's 

decision to establish an Air Mobility Wing in place of the 

traditional airlift function f.or Plattsburgh Air Force Base, and 

completely distorted the concept as developed by the Air Force 

and the Secretary. 

82. As a result of ignoring the Secretary's decision to 

establish an Air Mobility Wing in place of a traditional airlift 

function, and/or determining that location based on traditional 

airlift considerations should be the predominant factor, and 

recommending the closure of Plattsburgh Air Force Base predicated 

upon factors associated with the airlift function, the 

Commission, in excess of its authority, substituted its own views 
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for that of the Secretary of Defense and established defense 

policy for the United States, when its only proper function under 

the Act was to determine if the Secretary's defense policy 

recommendations were consistent with the force structure plan and 

final criteria. 

83 .  The Commission improperly applied cost-related data to 

the methods of cost analysis which it utilized in determining 

which base should serve as home of the East Coast Air Mobility 

Wing, and otherwise improperly utilized such methods of cost 

analysis, resulting in the erroneous finding that Plattsburgh Air 

Force Base would be more costly than McGuire Air Force Base as 

the designated home of the air mobility wing. 

84 .  The Commission's written report purported to provide 

justification and "findings" for the Commission's actions that 

were not set forth by the Commission at the time it voted on the 

motions to make McGuire the Air Mobility Base and to close 

Plattsburgh. These subsequent. findings, either singly or 

together, do not support a finding of substantial deviation from 

the force structure plan or the final criteria. They amount only 

to a mere recitation of factors of relatively minor significance, 

if any, to the Air ~obility Wing concept as designed and 

described by the Air Force. Further, the recitation simply 

ignores the major relevant factors as to which the Secretary and 

the Commission staff agreed supporting the conclusion that 

Plattsburgh was the best base for the Mobility Mission. 

8 5 .  As a result of the foregoing, it is clear that the 
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1 Commission not only failed to comply with, but totally ignored 

1 the substantial deviation standard set forth in the Act as an 

ezpress limitation on its actions, substituted its judgment for 

that of Secretary on matters of defense policy, and thereby 

exceeded its authority under the Act by virtue of recommending 

the closure of Plattsburgh Air Force Base. 

86. The President improperly and invalidly made his 

decision to approve the  omm mission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

87. As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC §§ 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air,Force, and their employees and agents, to close 

Plattsburgh ~ i r  Force Base is illegal, null and void, and of no 

force and effect. 

FIFTH CLAIM FOR RELIEF 

88. Plaintiffs repeat and reallege each and every 
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allegation contained in paragraphs 1-87 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. 

89. The Act requires that the Commission publish in the 

Federal Register any changes it proposes to make to the 

recommendations of the Secretary not less than 30 days before 

transmitting its recommendations to the President, 

S 2903 (d)(2)(C)(iii). 

90. The Commission published in the Federal Register its 

notice that it intended to consider recommending the closure or 

realignment of Plattsburgh Air Force Base on June 1, 1993. The 

Commission transmitted its report to the President on July 1, 

1993. 

91. Plaintiffs maintain that the Commission had no 

authority to add Plattsburgh Air Force Base to the list of 

military installations because the Secretary submitted no 

recommendation with respect to. Plattsburgh to the Commission, and 

because the Commission made no finding of substantial deviation 

from the force structure plan and final criteria before adding 

Plattsburgh. But if the Act is construed to allow the Commission 

to add Plattsburgh Air Force Base to the list, then as a result 

of the foregoing, the Commission violated the Act by its untimely 

publication in the Federal Register only 29 days before the 

transmission of its report to the President, resulting in the 

invalidity of its recommendation to close Plattsburgh Air Force 

Base, and the President's subsequent approval of that 
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recommendation. 

9 2 .  As a result of the foregoing, both the Commission and 

the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC 55 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SIXTH CLAIM FOR RELIEF 

93. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-92 inclusive of this 

complaint with the same force and effect as if fully set forth at 

length herein. 

94. In order to assure a fair procedure for base closing, 

the Act requires that the President be presented with balanced 

and informed advice before either approving or disapproving the 

Commission's recommendations regarding the closure or realignment 

of military bases. * Such balanced and informed advice is to 

include Commission recommendations which are in accord with the 

Act's dictates that the Commission may change a recommendation of 

the Secretary regarding base closures only if: that 
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recommendation substantially deviates from the force structure 

plan and final criteria; the Commission both explains and 

justifies in its report to the President the changing of such a 

recommendation; and the Commission's recommended closure is 

published in a timely fashion in the Federal Register. 

95. The presentation to the President of a Commission 

recommendation advocating the closure of Plattsburgh Air Force 

Base which was not in compliance with the aforesaid statutory 

directives undermines the aforesaid purpose and intent of the Act 

to assure that both the President and Congress have access to 

balanced and informed advice before rendering any decision under 

the Act to close or realign military bases. 

96. The President did not have statutory authority to 

render a decision either approving or disapproving the 

Commission's recommendation regarding the closure of Plattsburgh 

Air Force Base, because the Commission's recommendation, which 

the President received before.making such a decision, was not in 

compliance with the aforesaid dictates of the Act. 

97. The action of the President in approving the closure of 

Plattsburgh Air Force Base, after receipt of the improperly 

prepared Commission recommendation, constitutes an action in 

violation of delegated executive authority to the President under 

the Act, resulting'not only in the invalidity of the Commission's 

recommendation, but also the President's subsequent approval of 

it. 

98. As a result of the foregoing, both the Commission and 
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the President exceeded their power and authority under the Act, 

and plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC §§ 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the president, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila ~idnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force and effect. 

SEVENTH CLAIM FOR RELIEF 

99. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-98, inclusive, of this 

complaint, with the same force and effect as if fully set forth 

at length herein. 

100. The requirement of the Act that the Commission may not 

change the recommendations of the Secretary concerning base 

closure unless they deviate substantially from the force 

structure plan and final criteria, constitutes an explicit 

substantive and procedural limitation upon the Commission's 

authority to change the Secretary's recommendations whether a 

particular military base should be closed or realigned, and such 

limitation is intended for the benefit of the plaintiffs herein. 

101. The action of the Commission in deciding to close 

Plattsburgh ~ i r  Force Base, despite the absence of a 
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recommendation of the Secretary, (or at most a contrary 

recommendation of the Secretary) constitutes an action which 

ignored this statutory requirement, and was, therefore, in excess 

of the Commission's authority under the Act. 

102. Compliance by the Commission with this statutory 

requirement would necessarily have caused the Commission and the 

President to have followed the recommendation of the Secretary to 

keep Plattsburgh Air Force Base open. 

103. Pursuant to the Act, the President has the discretion 

to accept or reject in its entirety the recommendations of the 

Commission regarding base closure or realignment. 

104. In order to assure a fair procedure for base closing, 

the Act requires that the President be presented with balanced 

and informed advice before approving or disapproving the 

Commission's recommendations. Such balanced and informed advice 

is to include Commission recommendations which are in accord with 

the Act's dictates that the Commission may only change a 

recommendation of the Secretary regarding whether a base is to be 

closed or realigned which substantially deviates from the force 

structure plan and final criteria. 

105. The presentation to the President of recommendations of 

the Commission not in compliance with this statutory directive 

undermines the purpose and intent of the Act to assure that both 

the president and Congress have access to balanced and informed 

advice before rendering any decision under the Act to close or 

realign military bases. 
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106. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commission's aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

107. The Act entitles plaintiffs to a fair process in the 

determination of which bases should be closed or realigned. 

108. The Act entitles plaintiffs to have Plattsburgh Air 

Force Base remain open and in operation, unless and until it is 

determined in accordance with the Act that the closure is 

warranted, 

109. Each of the plaintiffs, for the reasons stated 

hereinabove, have a property interest in the continued operation 

of Plattsburgh Air Force Base. 

110, The failure to comply with the procedures and 

substantive limitations set forth in the Act, as described 

hereinabove, illegally interferes with rights granted to the 

plaintiffs under the Act, and constitutes a deprivation of 

plaintiffs' property interests without due process of law, in 

violation of the Due Process Clause of the Fifth Amendment to the 

U.S. Constitution. 

111. As a result of the foregoing, the Commission and the 

President exceeded their power and authority under the Act, and 

plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC S S  2201 and 2202, declaring and adjudging that 
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the Commission's recommendation to the president, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the president's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force or effect. 

EIGHTH CLAIM FOR RELIEF 

112. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-111 inclusive, of the within 

complaint, with the same force and effect as if fully set forth 

herein. 

113. Actions by the President of the United States under 

legislatively delegated authority must be consistent with the 

terms of the legislation which authorized it. 

114. The action of the President in approving the closure of 

Plattsburgh Air Force Base after receipt of Commission 

recommendations which were not in compliance with the explicit 

requirements of the Act constituted an unauthorized usurpation of 

power by the president, without statutory or constitutional 

authority. 

115.  heref fore; this action by the President violated the 

doctrine of separation of powers provided in the United States 

constitution, and also invalidated the Commission's 

recommendation to the President to close Plattsburgh Air Force 
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Base. 

116. As a result of the foregoing, the Commission and the 

President exceeded their power and authority under the Act, and 

plaintiffs are thereby entitled to a declaratory judgment, 

pursuant to 28 USC §§ 2201 and 2202, declaring and adjudging that 

the Commission's recommendation to the President, dated July 1, 

1993, to close Plattsburgh Air Force Base, and the President's 

decision approving such closure is illegal, null and void, and of 

no force and effect, and that any action taken by defendant Les 

Aspin, as Secretary of Defense, Sheila Widnall, as Secretary of 

the Air Force, and their employees and agents, to close 

Plattsburgh Air Force Base is illegal, null and void, and of no 

force or effect. 

NINTH CLAIM FOR RELIEF 

117. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-116 inclusive, of the within 

complaint, with the same force and.effect as if fully set forth 

herein. 

118. The recommendation and vote of the Commission to close 

Plattsburgh Air Force Base is subject to review under 5 U.S.C. 

S 706(2), and is unlawful and must be set aside because, among 

other things, it constitutes an action that is arbitrary, 

capricious, an abuse of discretion, otherwise not in accordance 

with the law, contrary to constitutional right, power, privilege 

and immunity, in excess of statutory jurisdiction, authority, and 

limitations, short of statutory right, and without observance of 
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119. The President improperly and invalidly made his 

decision to approve the Commission's recommendation to close 

/ Plattsburgh Air Force Base, because prior to making this 

decision, he had received the Commissionf s aforesaid 

recommendation which, for the reasons stated hereinabove, was not 

in compliance with the dictates of the Act. 

120. No further right of review or appeal, or any other 

remedy is available to plaintiffs before the Commission or any 

other tribunal or court, or under the terms of the Act or any 

other statute, and substantial, irreparable and immediate harm 

and injury will be sustained by the plaintiffs in the absence of 

the granting of the relief requested herein. 

121. As a result of the foregoing, the Commission and the 

President exceeded their power and authority under the Act and 5 

U.S.C. S 706(2), and plaintiffs are thereby entitled to a 

declaratory judgment, pursuant to 28 USC SS 2201 and 2202, and 5 

U.S.C. SS 701 et seq. declaring and adjudging that the 

Commission's recommendation to the President, dated July 1, 1993, 

to close Plattsburgh Air Force Base, and the President's decision 

approving such closure is illegal, null and void, and of no force 

and effect, and that any action taken by defendant Les Aspin, as 

Secretary of ~efense, Sheila Widnall, as Secretary of the Air 

Force, and their employees and agents, to close Plattsburgh Air 

Force Base is illegal, null and void, and of no force or effect. 
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TENTH CLAIM FOR RELIEF 

122. Plaintiffs repeat and reallege each and every 

allegation contained in paragraphs 1-121 inclusive, of the within 

complaint, with the same force and effect as if fully set forth 

herein. 

123. The aforementioned lack of compliance with the 

requirements of the Act adversely effect and aggrieve the 

plaintiffs by denying to them a fair procedure for the closure of 

Plattsburgh Air Force Base, as guaranteed by the Act, and further 

denying to them due process of law, as guaranteed by the Due 

Process Clause of the Fifth Amendment of the United States 

Constitution. 

124. As a result of the foregoing, including but not limited 

to the factors of economic and other harm to plaintiffs, as 

previously set forth herein, there will be immediate, 

substantial, and irreparable harm and injury to plaintiffs 

resulting from the closure of.Plattsburgh Air Force Base without 

full compliance with the Act. 

125. As a result of the foregoing, plaintiffs are entitled 

to an injunction enjoining the defendant, Les Aspin, as Secretary 

of Defense, Sheila Widnall, as Secretary of the Air Force, and 

their agents and employees, from taking any action to close the 

Plattsburgh Air ~orce Base based upon any approval by the 

President to close the Base, in response to the recommendation of 

the Commission, dated July 1, 1993, to close the Base, and 

further enjoining them from taking any action to make McGuire Air 
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Force Base the home base of the East Coast Air Mobility Wing. 

126. plaintiffs have no prompt, adequate and effective 

remedy at law, and this action, including the granting of the 

injunction requested herein, is the only available means to them 

to avoid the aforesaid immediate, substantial, and irreparable 

harm and injury, and to secure the protection of their rights. 

WHEREFORE, plaintiffs demand judgment on their first, 

second, third, fourth, fifth, sixth, seventh, eighth, and ninth 

claims for relief declaring and adjudging, pursuant to 28 U.S.C. 

2201 and 2202, (and with respect only to their ninth claim, also 

pursuant to 5 U.S.C. 701 &. -.) that the Defense Base Closure 

Commission's recommendation to the President, dated July 1, 1993, 

to close Plattsburgh Air Force Base, and the President's approval 

of this recommendation is illegal, null and void, and of no force 

and effect, and that any action taken by the defendants, Les 

Aspin, as United States Secretary of Defense, Sheila Widnall, as 

United States Secretary of the Air- Force, and their employees and 

agents, to close Plattsburgh Air Force Base is illegal, null and 

void, and of no force and effect; and plaintiffs demand judgment 

on their tenth claim for relief for an injunction enjoining the 

defendants Les Aspin, as United States Secretary of Defense, 

Sheila Widnall, as united States Secretary of the Air Force, and 

their agents and employees, from taking any action to close the 

Plattsburgh Air Force Base predicated upon any approval by the 

President to close the Base, in response to the recommendation of 

the Commission, dated July 1, 1993, to close the Base, and 
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further enjoining the defendants Les Aspin, as United States 

Secretary of Defense, Sheila Widnall, as United States Secretary 

of the Air Force, and their agents and employees, from taking any 

action to make ~cGuire ~ i r  Force Base the home base of the East 

Coast Air Mobility Wing, and for such other, further and 

different relief as to the Court seems just and proper. 

Dated: February 28, 1994 
Plattsburgh, New York 

Virgil Forrence, as President of 
the Board of Education, Peru 
Central School District 
One Cumberland Avenue 
P.O. Box 2947 
Plattsburgh, New York 12901 
(518) 561-4400 
Federal Bar No. 101438 

STAFFORD. TROMBLEY. PURCELL. LAHTINEN. OWENS & CURTIN. F! C. - ATTORNEVS AND COUNSELLORS AT LAW 

ONE CUMBERLAND AVENUE. F! 0. BOX 2947. PLATTSBURGH. NEW VORK 129010269 



Document Separator 



U.S. Department of Justice 

Civil Division 

Washin~ton. D.C. 20530 

March 21, 1994 
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15 Henry Street 
Binghamton, New York 13901 
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NOTICE OF MOTION 

PLEASE TAKE NOTICE THAT upon the Summons and Complaint, the 

undersigned will move this Court at a term of Court to be held at 

the U.S. District Court, James T. Foley U.S. Courthouse, P.O. Box 

1037, Albany, New York 12201-1037 on the 11th day of April, 1994, 

at 10:OO a.m., or as soon thereafter as counsel can be heard for 

an Order pursuant to Rules 12(b) (1) and 12 (b) (6) of the Federal 

Rules of Civil Procedure, dismissing the Complaint in its 

entirety on the grounds that the Court lacks subject matter 

jurisdiction and that the Complaint fails to state a claim upon 

which relief can be granted, awarding defendants the cost and 

disbursements of this action and for such other and further 

relief as to this Court seems just. 

DATED : March 21, 1994 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

GARY L. SHARPE 
United States Attorney 
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Assistant United States Attorney 

nt of Justice 
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I declare under the penalty of perjury that the foregoing 

statements are true and correct. 
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MEMORANDUM IN SUPPORT OF 
DEFENDANTS' MOTION TO DISMISS 

THE COMPLAINT 

INTRODUCTION 

This action represents the latest in a series of efforts by 

politicians, local governments and private parties affected by 

the recommendations of the Defense Base Closure and Realignment 

Commission (Vhe Commission"), to halt or to at least slow down 

the lawful process of military base closings authorized by 

Congress in the Defense Base Closure and Realignment Act of 1990 

("the Actw or uBase Closure Act").' In this case, the Commission 

recommended closure of Plattsburgh Air Force Base (nPAFBD1) 

located in Plattsburgh, New York. That recommendation, part of a 

package of closures and realignments, was approved by the 

President and endorsed by Congress according to the procedures 

created by the Act. 

' Pub. L. No. 101-510, 104 Stat. 1808 (1990), as amended by 
Pub. L. No. 102-910, S 2821, 150 Stat. 1290 (1991). 



Here, 20 individual, governmental and union plaintiffs, 

alleging a variety of economic and political injuries, seek to 

enjoin the closing of PAFB on various legal theories, none of 

which has any merit and most of which have already been rejected 

by the courts that have considered them previously. As 

demonstrated below, this action should be dismissed for at least 

four separate reasons. 

First, no judicial review of the actions of either the 

Commission or the President is available under the Act. 

Plaintiffs cannot seek review under the Administrative Procedure 

Act (nAPA") because the non-binding recommendations of the 

Commission, which the President is free to accept or reject, are 

not final, and because the President (who has not been named as a 

defendant in this action) is not an agency within the meaning of 

the APA. Judicial review outside the parameters of the APA is 

also unavailable because plaintiffs allege only statutory 

violations, not constitutional claims. Moreover, the Base 

Closure Act itself precludes judicial review based on its overall 

intent as well as its legislative history, which confirm that 

Congress intended that all challenges, including that brought by 

plaintiffs, be judicially non-reviewable. To allow review here 

would interfere improperly with the merits of the President's 

decision. 

Second, all plaintiffs, despite the laundry list of injuries 

alleged by each of them, lack standing to maintain this action 

because none of them falls within the zone of interests of the 



Base Closure Act. Plaintiffsr alleged interests and injuries, 

while perhaps real, are nonetheless so antithetical and 

inconsistent with the purpose of the Base Closure Act that it 

cannot reasonably be assumed that Congress intended to permit 

them to bring this action. 

Third, with respect to their Seventh claim for Relief which 

alleges due process violations, plaintiffs who are state and 

local government entities, elected officials, unions and union 

representatives, simply possess no constitutionally protected 

property interest in the continued operation of PAFB despite 

their conclusory allegations to the contrary. Consequently, as a 

matter of law they have sustained no denial of any due process 

rights. 

Fourth, plaintiffs' First, Second Third and Fifth Claims for 

relief fail to state claims upon which relief can be granted, 

The first two claims, citing procedural errors, simply misread or 

misstate the requirements of the Base Closure Act, Plaintiffs8 

Fifth claim that the Commission violated the Act by publishing 

its recommendations only 29 days before transmission of its 

report to the President, instead of 30 days, is refuted by 

plaintiffs' own allegations, see 33 58 & 66, which establish that 

the Commission faithfully complied with the Act. In any event, 

as with plaintiffs' other procedural challenges, no review is 

available either under the APA or under common law principles. 



STATUTORY BACKGROUND 

The Defense Base Closure and Realignment Act of 1990 is the 

most recent attempt to legislate the process by which domestic 

military installations are closed and realigned. The 1990 Act, 

like a similar statute enacted in 1988,~ was designed to break 

years of deadlock over the closure and realignment of unneeded 

military installations. For years, Congress, desiring to keep 

local installations open for the political benefit of individual 

members, effectively blocked efforts to close, move or 

consolidate those facilities. During this impasse, while foreign 

threats diminished and budget deficits soared, no domestic 

military installations were closed or realigned. 

The 1990 Act is a political compromise that reflects both 

the commitment of the Executive Branch to a fair and impartial 

selection process and congressional recognition that unneeded 

military installations should be closed or realigned, despite 

impacts on local communities. This spirit of inter-branch 

cooperation pervades the structure and operation of the 1990 Act, 

which has the avowed purpose of providing "a fair process that 

will result in the timely closure and realignment of military 

installations inside the United States." S 2901(b). 

The Act established an independent Defense Base Closure and 

Realignment Commission to meet in 1991, 1993, and 1995. 

SS 2902(a), (e). It requires the Secretary of Defense to develop 

* Defense Authorization Amendments and Base Closure and 
Realignment Act of 1988, Pub. L. No. 100-526, SS 201-209, 102 
Stat. 2623, 2627-34 (1988). 

- 4 -  



a six-year force-structure plan, which assesses national security 

threats and the force-structure needed to meet them. 

S 2903(a)(1)(2). The plan may not specify directly or indirectly 

any military installations within the United States that will be 

closed. The Secretary is to provide the plan to the Commission. 

S 2903(a). The Act also requires the Secretary to publish in the 

Federal Resister for notice and comment the selection criteria he 

proposes to use to recommend installations for closure or 

realignment. S 2903 (b) . 
Under the timetable provided in the 1991 amendments to the 

Act, the Secretary is required to recommend installations for 

closure and realignment by March 15, based on the force-structure 

plan and selection criteria. S 2903(c)(l). The Act directs the 

Secretary to summarize in the Federal Reaister the process by 

which each installation was recommended for closure or realign- 

ment and to provide a justification of each recommendation. 

S 2903(c)(2). The Act requires the Comptroller General, the head 

of the General Accounting Office (GAO), to analyze and report to 

Congress on the Secretary's recommendations and selection process 

by April 15. S 2903 (d) (5) . 
Congress charged the Commission with reviewing the 

Secretary's recommendations, and with preparing a report for the 

President containing its assessment of the Secretary's proposals 

and its own closure and realignment recommendations. 

S 2903(d)(2). The Comptroller General, to the extent requested, 

is directed to assist the Commission in its review. 



S 2903(d)(5). The Act requires the commission to hold public 

hearings on the Secretary's recommendations. S 2903(d)(l). The 

Commission is expressly authorized to change any of the 

Secretary's recommendations if it determines they ndeviate[] 

substantiallyn from the force-structure plan and final criteria. 

S 2903 (d) (2) (B) . If the Commission proposes to change the 

Secretary's recommendations by adding military installations to 

the list for closure or realignment, it must (i) make the 

determination referred to above, (ii) find that the change is 

consistent with the force-structure plan and final criteria, 

(iii) publish the proposed changes in the Federal Reaiste~ thirty 

days prior to submitting its recommendations to the President and 

(iv) hold public hearings on the proposed changes. 

S 2903 (dl (2) (C) . 
The Commission must report its recommendations to the 

President by July 1. S 2903 (d) (2) (A). The President then has 

two weeks in which to approve or disapprove the Commission's 

recommendations in whole or in part and must transmit this 

determination to the Commission and Congress. S 2903(e). If the 

President disapproves any recommendations, the Commission has 

until August 15 to submit a revised list of recommended closures 

and realignments to him. S 2903(e)(3). If the President does 

not approve the revised list of recommendations by September 1, 

the process for that year terminates. S 2903(e)(5). 

If the President approves the Commission's recommendations, 

Congress has 45 days from the date of approval or until the 



adjournment of Congress sine die, whichever is earlier, to pass a 

joint resolution (which is subject to presentment to the 

President) disapproving the recommendations in toto. SS 2904(b), 

2908. Congress may not pick and choose among the 

recommendations; it must approve or disapprove them'in their 

entirety without amendment. If a joint resolution of disapproval 

is passed, the Secretary of Defense may not carry out the 

closures and realignments approved by the President. S 2904(b). 

If Congress does not, through a joint resolution, disapprove 

the recommendations, the Secretary is required to implement them. 

The Secretary must initiate all recommended closures and 

realignments no later than two years after the date on which the 

President sent his report to Congress. S 2904(a)(3). All such 

closures and realignments must be completed within six years from 

the date of the President's report to Congress. S 2904(a)(4). 

FACTUAL BACKGROUND 

1. The 1993 Air Force Selection Process 

To facilitate its selection process for the 1993 round of 

base closings, the Department of the Air Force appointed a Base 

Closure Executive Group (BCEG). Defense Base Closure and 

Realignment Commission 1993 Report to the President (Report), 

pp. 3-4 (Exhibit A). Based on data received from questionnaires, 

the Air Force analyzed 99 bases and performed on-site surveys at 

48 installations to evaluate the ability of each base to 

accommodate increased force-structure. Id. After categorizing 

bases according to their mission and analyzing relevant 



capacities for various activities, the BCEG developed a rating 

scale related to the eight final selection criteria. Id. For 

each category, the BCEG voted by secret ballot on potential 

recommendations for closure and realignment. The BCEG then 

briefed the Acting Secretary of the Air Force who, after 

consultation, selected the bases for recommendation to the 

Secretary of Defense. Id, 

2. The Base Closure Commission Process 

Although PAFB was not on the list of Air Force installations 

recommended for closure or realignment by the Secretary of 

Defense, the Commission added this base to the list. Report, 

pp. 1-76. The Secretary had recommended PAFB remain open as the 

future home of a newly conceived East Coast Air Mobility Wing -- 
a mobility base which would support the new Major Regional 

Contingency strategy. The Commission, however, determined that 

McGuire AFB in New Jersey was a preferable location for the Air 

Mobility Wing. Id. pp. 1-76-77. It found that PAFB had a 

relatively small active duty force-structure supported by a large 

installation and support organization. Id. It also determined 

that the base could be closed with relatively low costs. Id. 

Further, it determined that annual fuel resupply to support the 

proposed Air Mobility Wing would be approximately 460% higher 

than at McGuire AFB. Id. The Commission was also concerned 

about public safety at PAFB because of continued commercial 

development in the area. Id, These determinations were made 

only after the Commission conducted investigative hearings, fact- 
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finding visits, including one to Plattsburgh, regional hearings 

to obtain input directly from affected communities, obtained 

input from the Air Force, and after having received a multitude 

of letters from concerned citizens. Id. pp. 3-13. 

After this thorough investigation, the  omm mission found that 

the Secretary of Defense had deviated substantially from final 

criteria 2 and 4, and therefore recommended closing PAFB. It 

further found that this recommendation was consistent with the 

force-structure plan and the final criteria. Id. 

On June 1, 1993, the Commission published a notice in the 

Federal Register adding PAFB, among other installations to the 

list of bases the Commission would consider closing for 1993. 

Complaint, 9 58. See 58 Fed. Reg. 31192 (June 1, 1993). During 

June, hearings were held by the Commission, as required by the 

statute, and on July 1, 1993, the Commission delivered its report 

to the President, which included, inter alia, a recommendation 

that PAFB be closed. Id. 11 59-66. On July 2,  1993, the 

President approved the Commission's recommendations, and 

transmitted his approval to the Commission and to Congress. Id. 

3 69. The period for congressional action lapsed without a joint 

resolution of disapproval. 

3. plaintiffs' Alleaations 

Despite the fact that it is 45 pages in length and states 10 

separate WClaims for Relief," plaintiffs' complaint actually 

focuses on a single alleged procedural error on the part of the 

Commission. Plaintiffs allege that the Commission exceeded its 



1 

authority under the Act because the Secretary of Defense did not 

recommend PAFB for closure or realignment and because it 

recommended (PAFB) closure without expressly finding that the 

Secretary's recommendation to keep it open deviated substantially 

from the force-structure plan and final criteria. Complaint, 

1 2. Plaintiffs further allege that the Commissionfs procedural 

error somehow infected, and rendered unconstitutional the actions 

of the President in approving its recommendations. Id. 1 80. 

Plaintiffs allege varying forms of injury arising from the 

Commission's recommendation and the President's decision to close 

PAFB. Plaintiff State of New York alleges only that closing of 

PAFB would negatively affect the state's "military readinessu 

because PAFB currently houses various units of the State Air 

National Guard. The three other governmental-entity plaintiffs, 

the City of Plattsburgh, the Town of Plattsburgh and the County 

of Clinton, claim several forms of economic injury, including the 

loss of jobs, tax revenues and other harm to their local 

economies. Id. 11 26-28.' The union plaintiff, Local 3735, AFGE 

and its individual members claim loss of jobs. Zd. 1 30. The 

intervenor-plaintiffs, the Peru Central School District and its 

president, Virgil Forrence, similarly claim a loss of revenue 

resulting from the closure of PAFB due to the fact that it 

Each state and local governmental entity is joined as a 
plaintiff by one or more elected or appointed officials who sue 
only in their respective representative capacities. Complaint, 
1 24; see, e.a., id. 31  4, 6 & 8. 



maintains two schools on the Base. Affidavit of Dennis Curtin in 

Support of Motion to Intervene, 1 7. 

GUMENT 

I DEFENDANTS' ACTIONS ARE NOT SUBJECT TO JUDICIAL REVIEW 

The Base Closure Act reflects Congress' intent that its 

provisions be non-reviewable. The APA, the basic vehicle for 

review of challenges to agency action, is unavailable here 

because the actions challenged are not final and the President is 

not an agency subject to judicial review under the APA. Franklin 

v. Massachusetts, 112 S. Ct. 2767 (1992). Nor is review 

available under any common law principles of judicial revied for 

In Svecter v. Garrett, 971 F.2d 936 (3d Cir. 1992), vac. 
and remanded 113 S. Ct. 455, on remand 995 F.2d 404 (3d Cir.), 
cert. aranted, 114 S. Ct. 342 (1993), the Third Circuit held that 
plaintiffsf challenge to closing the Philadelphia Naval Shipyard, 
claiming procedural irregularities similar to those alleged here, 
could proceed. The Supreme Court, however, remanded for 
reconsideration in light of its decision in Franklin v. 
Nassachusettg, 112 S. Ct. 2767 (1992), holding that no APA review 
of the President's actions is available. On remand, the Third 
Circuit still found plaintiffsf claims reviewable based on 
"common lawef principles of judicial review outside the carefully 
limited provisions of the APA. Svecter v. Garrett, 995 F.2d 404, 
411 (3d ~ir. 1993) (Svecter IZ); but see Cohen v T ~ i c e ,  992 F.2d- 
376 (1st Cir. 1993). 

Subsequently, in Countv of Seneca. et al. v. Cheney, 12 F.3d 
8 (2d Cir. 1993), the Second Circuit, in an oblique footnote 
reference, suggested agreement with the Third Circuit's decision 
in SDecter Ir on the issue of reviewability. 12 F.3d at 11 n.3. 
Although Seneca seems to hold that claims brought under the Base 
Closure Act are justiciable for the reasons stated in S~ecter 11, 
Seneca is distinguishable because the question of statutory 
interpretation in Seneca was almost completely unrelated to that 
confronting the Third Circuit in S~ecter 11. Seneca involved a 
challenge to the Secretary's implementation of a reduction-in- 
force (RIF) under the Act. On appeal from the district court's 
preliminary injunction, the government successfully argued that 
the RIF was not covered by the Act. Since the only question 

(continued ...) 



alleged constitutional violations outside the carefully limited 

provisions of the APA. Plaintiffs8 claims must therefore be 

dismissed as non-reviewable. 

A. Plaintiffs8 Claims Are Not Subject To 
Review Under The APA Because There Is 
Po Final Asencv Action 

Plaintiffs seek review of the Commission's recommendations 

to the President to close PAFB under the APA. See Complaint, 

31 136-140. However, absent specific statutory authorization, 

only "final agency action for which there is no other adequate 

remedy in a courtn is subject to judicial review under the 

Administrative Procedure Act. 5 U.S.C. S 704. As the Supreme 

Court explained recently, the ncore questiontt in determining 

whether agency action is "finalw is "whether the agency has 

completed its decisionmaking process, and whether the result of 

that process is one that will directly affect the parties." 

Franklin v, Massachusetts, 112 S. Ct. 2767, 2773 (1992). 

In Franklin, the Court held that an APA challenge to the 

decennial reapportionment of the House of Representatives could 

not be entertained, because none of the actions at issue in the 

case constituted final agency action. Under the applicable 

census statutes, the Secretary of Commerce submitted a census 

report to the President, who in turn determined the number of 

' ( . . . continued) 
addressed by the Second Circuit was whether a RIF was included 
within the meaning of the term nrealignmentN under the Act, a 
much narrower issue than addressed in S~ecter IZ, this Court is 
free to look at the broader issue of judicial review under the 
Act for common-law violations without any constraints. 



Representatives due each state and reported that decision to 

Congress. The Court concluded that the actions of the Secretary 

were not *final,* reasoning that *the Secretary's report to the 

President carries no direct consequences . . . it serves more 
like a tentative recommendation than a final and binding 

determination . . . .* at 2774. As the Franklin Court 

recognized, %he action that . . . has a direct effect on the 
reapportionment is the President's statement to Congress, not the 

Secretary's report to the Pre~ident,~ because nothing barred the 

President from directing the Secretary to change the census. 

x L s  
Here, as in Franklin, the acts of the Commission in 

preparing the recommendations are not final agency action and are 

not subject to review under the APA. The report of the 

Commission recommending closure of PAFB, like the census report 

Franklin also held that even though the final action 
complained of was that of the President, because the President is 
not an agency within the meaning of the APA, his actions are not 
subject to review. 112 S. Ct. 2767. Plaintiffs here, as in 
other Base Closure Act challenges, have shied away from naming 
the President as a defendant, although they clearly challenge the 
exercise of presidential authority. See, e.a., Complaint 11 80 & 
82. To the extent their complaint can be construed as a 
challenge to presidential action, that action is not subject to 
review. Moreover, to grant plaintiffs' requested relief would 
interfere with the President's unreviewable discretion to 
determine which bases and military installations should be 
subject to closure or realignment and would, effectively, permit 
plaintiff to make an end-run around the APA. See Franklin, 112 
S. Ct. at 2776; Armstrona v. Bush, 924 F.2d 282, 289 (D.C. Cir. 
1991). % Specter v. Garrett, 971 F.2d 936 (3d Cir. 1992) 
(judicial review under the Base Closure Act not precluded for 
certain procedural challenges), vacated sub nom. OfKeefe v, 
S~ectey, 113 S. Ct. 455 (1993), gff'd on remand, 995 F.2d 404 (3d 
Cir. 1993), a ~ ~ e a l  pendinq sub nom. Dalton v. Specter, Sup. Ct. 
No. 93-289. 



of the Secretary, is not binding on the President and does not 

have any ndirect consequencesn (Franklin, 112 S. Ct. at 2774), 

since it takes effect only if the President accepts it and 

Congress does not disapprove it. &g pp. 6-7, gums. The 

President has the authority to request revisions to the 

Commission's report and to reject the Commission's recommend- 

ations, thereby terminating a base-closing cycle altogether. 

Id.; Gohen v. Rice, 992 F.2d 376, 381-82 (1st Cir. 1993). 

Even where, as here, the President has acted on those 

recommendations, the actions of the Commission remain non-final 

recommendations and are, therefore, not reviewable by this Court. 

See Cohen, 992 F.2d at 379, 391-92 (affirming the dismissal of a 

challenge to the Secretary of Defense's 1991 base closing 

recommendations, brought after the President had approved those 

recommendations and Congress had rejected overwhelmingly a pro- 

posed disapproval resolution, on the ground that, under Franklin, 

they were not final agency actions subject to judicial review). 

B. No Judicial Review Is Available Based Upon 
Common Law Principles For Challenging Allegedly 
Unconstitutional Acts Of The Commission Or The 
president 

In asserting a basis for judicial review outside of the APA, 

plaintiffs apparently seek to rely on the Third Circuit's 

decision in S~ecter IZ that, although challenges to the 

Commissionfs recommendations are not reviewable under the APA, 

some ncommon laww basis for review exists. SDecter IL, 995 F.2d 

at 410-11. Here, plaintiffs contend that the Commission exceeded 

its authority in adding PAFB to the base closure list because it 
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did not make any determination that the Secretary of Defense had 

deviated substantially from the force-structure plan. Moreover, 

according to plaintiffsf argument, the President exceeded his 

authority by approving the Commissionfs recommendations, and both 

thereby violated the Constitution. Complaint, 53 70-80 .  As 

we show below, this argument rests on the erroneous premise that 

claims of statutory error by the Commission inherently state a 

claim of constitutional violation by both the Commission and the 

president. 

In Franklin v. Massachusetts, the Supreme Court definitively 

rejected the notion that presidential actions were reviewable 

under the APA, but observed that the President's actions may 

nevertheless be reviewed for constitutionality. Franklin, 112 S. 

Ct. at 2776. However, if the sort of routine claim of statutory 

error by subordinate officials, as alleged here, triggers ncommon 

lawN judicial review of the President's formal approval of base 

closures, then Franklinte exception for constitutional claims 

will swallow the rule that the president's actions are 

unreviewable. 

Because of separation of powers concerns, the Supreme Court 

has been reluctant, in a variety of contexts, to hold that the 

Because plaintiffsf challenge here is virtually the same 
as that of plaintiffs' in Dalton v. S~ecter, which has been fully 
briefed and argued on March 2, 1994, before the Supreme Court, 
this Court may want to await a definitive ruling by the Supreme 
Court on this issue, and not rule on this motion to dismiss. The 
decision in Dalton v. S~ecter is anticipated around the end of 
June when the current Supreme Court term ends. In that event, 
defendants suggest that all further activity in this action, 
including all discovery, should be stayed as well. 



President's actions are subject to judicial review. See, e.s., 

Franklin, 112 S. Ct. at 2775-76; pixon v. Fitzaerald, 457 U.S. 

731, 750 (1982) (President absolutely immune from private damage 

suits for actions taken within the outer perimeter of his 

official duties); Mississi~~i v. Johnson, 71 U.S. (4 Wall.) 475, 

501 (1867) (federal courts in general have jurisdiction . . . 
to enjoin the President in the performance of his official 

duties). In light of these concerns, the President's direct 

exercise of authority (at least in part in his constitutional 

role as commander-in-chief) should not lightly be subjected to 

broad judicial review on theories of common law reviewability. 

This is especially so when the claims relate to alleged errors by 

subordinates in making non-binding recommendations under a 

statutory scheme that gives the President unfettered authority to 

accept or reject those recommendations for any reason. 

Moreover, recognizing such broad common law actions would 

effectively upset the legislative accommodation that resulted in 

Congress8 waiver of sovereign immunity in amending the APA in 

1976. See Act of Oct. 21, 1976, Pub. L o  NO. 94-574, S 1, 90 

Stat. 2721, codified at 5 U.S.C. S 702. Congress enacted this 

APA waiver to correct the confusing and inconsistent manner in 

which the ultra vires doctrine (the only way to obtain relief 

against federal officials) had been applied. See, e.a., 

Jnternational Primate Protection Leame v. Administrators of 

Tulane Education Fund, 111 S. Ct. 1700, 1708 (1991); Halone v. 

Bowdoiq, 369 U.S. 643, 646 (1962). Accepting plaintiffs8 



contention that judicial review of the Commission~s action is 

available outside the carefully crafted confines of the APA 

threatens to re-introduce the very confusion that Congress 

eliminated when it amended the APA in 1976. Also, agreeing with 

plaintiffs8 theory that judicial review is available without 

regard to the existence of nfinal agency actionIn would disregard 

Congress8 understanding that official action is broadly 

reviewable, but only within the framework and limitations of the 

APA. This Court should not embrace the fiction that allows broad 

ncommon lawn judicial review to determine whether executive 

officials acted in excess of their statutory authority under the 

1990 Base Closure Act -- even though their actions are not 
reviewable under the APA. See Block v. North Dakota ex rel. 

Board of University & School Lands, 461 U.S. 273, 280-86 (1983). 

While there may be situations in which a constitutional 

challenge to agency action or to the President's action may be 

made outside the APA, this case is not that situation, The test 

of whether the challenge here is to ultra vires conduct, and 

hence of constitutional dimension, or whether it involves simple 

alleged statutory violations, is whether the challenge is to the 

ncorrectness or incorrectnessw of the decision or to V h e  power 

of [an] official, under the statute, to make a decision at all." 

See barson v. Domestic & Foreicrn Commerce Cor~., 337 U.S, 682, - 
691 n. 12 (1949) .7 

In &arson, a pre-APA suit against a federal officer 
dealing with the issue of sovereign immunity, the Supreme Court 

(continued ...) 



Applying this test here, plaintiffs simply have made no 

constitutional challenge. A finding of ultra vires executive 

action, at a minimum, requires a @@depart[ure] from a plain 

official duty," P a m e  v. Central Pacific Rv., 255 U.S. 228, 238 

(1921), rather than a challenge to action that involves the 

exercise of executive discretion. See, e.a., pennhurst State 

School L HOSD. v. Halderman, 465 U.S. 89, 110-11 n.20 (1984) 

(collecting cases); Board of Liauidation v. McComb, 92 U.S. 531, 

541 (1876) (specific relief against violation of '*plain official 

duty, requiring no exercise of di~cretion").~ 

Nothing in the Base Closure Act denies the President the 

authority to approve the Commissionts recommendations unless he 

first determines they were free of procedural error. The Act 

provides only that the President "shall . . . transmit to the 
Commission and to the Congress a report containing the 

President's approval or disapproval of the Commissionfs 

recommendations.@@ S 2903(e)(l). Nowhere in section 2903, or 

anywhere else in the Act has Congress imposed any condition or 

limitation on this unqualified authority to approve or to 

'(. . .continued) 
distinguished between claims that an officer acted nultra vires 
his authority," which would have been a proper subject for 
specific relief, and mere nclaim[s] of error in the exercise of 
that p o ~ e r , ~  which were barred by sovereign immunity. 337 U.S. 
at 689-90. 

In other words, @@a public officer is not liable to an 
action if he falls into error in a case where the act to be done 
is not merely a ministerial one, but is one in relation to which 
it is his duty to exercise judgment and discretion; even although 
an individual may suffer by his mistake." Fendall v. Stokes, 44 
U.S. (3 How.) 87, 98 (1845). 



disapprove the Commissionts recommendations. The President has 

complete discretion to approve or disapprove those recommenda- 

tions and to notify the Commission and Congress of his decision. 

See Specter U, 995 F.2d at 413 (Alito, J., dissenting). 

Nor is the President under any "plain official duty1# to 

reject allegedly erroneous recommendations. See Pavne, 255 U.S. 

at 238. Because no limitation is placed upon his authority by 

Congress, he did not act beyond his statutory powers by accepting 

the Commissionts recommendations here. Plaintiffs, in short, 

have no authority for the proposition that an Executive Branch 

officer who acts in excess of his statutory authority 

automatically violates the ~onstitution.~ 

C. Judicial Review Is Precluded By 
The Base Closure Act 

The closure and realignment of military installations 

involve fundamental issues of military policy and national 

security which generally are non-reviewable. Cf. De~artment of 

the N a w  v. Eaan, 484 U.S. 518, 526-27 (1987) (presumption of 

reviewability Vuns aground when it encounters concerns of 

national securityN). Moreover, even if the general presumption 

TO the extent that plaintiffs here, as did plaintiffs in 
Palton v. S~ecter, attempt to rely on Younastown Sheet & Tube v. 
Sawver, 343 U.S. 579 (1952), for any such authority, their 
reliance is misplaced. There the only issue was whether the 
President had the constitutional power to seize the steel mills. 
In contrast, here, the underlying question is purely statutory. 
Also, in Younastown, private property rights were involved, 
providing a common law basis for the action. No such rights 
apply here. Because this action involves neither an issue of 
constitutional authority nor of private property right to be 
vindicated by plaintiffs, they may not maintain this action. 



of reviewability were applicable in this setting, it would have 

to yield to the Base Closure Act, which reflects a congressional 

intent that judicial review be precluded. &g Block v. Communitv 

~utrition Institute, 467 u.S. 340, 351 (1984). 

The Supreme Court in Block set forth three ways in which the 

presumption of reviewability may be overcome: (1) "by specific 

language or specific legislative hist~ry;'~ (2) by an intent which 

may be "inferred from contemporaneous judicial construction 

barring review and congressional acquiescence in it, or from the 

collective import of legislative and judicial history behind a 

particular statute;" and (3) "by inferences of intent drawn from 

the statutory scheme as a whole.Ie 467 U.S. at 351. When 

measured against these standards, any presumption of 

reviewability -- even if applicable -- is overcome by the Base 
Closure Act. 

First, the Act strikes a delicate balance between the 

Executive Branch and Congress, a balance designed to produce a 

package of closures and realignments that is militarily and 

politically acceptable to both Branches. The Act authorizes the 

Secretary of Defense and the independent Commission to make 

recommendations to the President of installations for closure and 

realignment. The President has unfettered discretion to accept 

or reject those recommendations. At the same time, the Act 

provides for direct congressional involvement and oversight, a 

process that begins with consultations over the membership of the 

Commission (S  2902(c)(2)), continues through the deliberations 



preceding the President's decision (e.s., id., S 2902(e)(2)(B)), 

and culminates in the consideration of a joint resolution of 

disapproval. As an integral part of this accommodation between 

the Executive Branch and Congress, the Act mandates the creation 

of a single, indivisible "packagew of closures and realignments 

that stands or falls together. The decision-making process 

carried out by the President and Congress under the Act is 

political in a way that ordinary administrative decision-making 

is not, and it is fundamental to issues of national security, 

determining the very makeup of the Nation's defense 

establishment. 

Allowing judicial review of any aspect of this process would 

upset this elaborate and carefully balanced statutory mechanism 

in an area of military affairs and foreign relations. Parties 

such as these governmental and private plaintiffs could subvert 

the compromise worked out between the political branches. Cf, 

Annstrona v. Bush, 924 F.2d 282, 290 (D.C. Cir. 1991) ,I0 

Judicial review would effectively disregard the statute's 

mechanisms for congressional oversight, which militate strongly 

lo In )kinstrong, the court considered the Presidential 
Records Act, 44 U.S.C. SS 2201, & sea. (PRA), a statute that 
involved a similarly delicate balance. The court concluded that 
the PRA precluded judicial review of the President's decision to 
dispose of certain documents, relying on the careful political 
compromise underlying the Act between the desire to preserve 
presidential records for later public access, and the separation 
of powers concern with interfering in the President's day-to-day 
business. 924 F.2d at 290. As the Armstronq court noted, 
"permitting judicial review of the President's compliance with 
the PRA would upset the intricate statutory scheme Congress 
carefully drafted to keep in equipoise important competing 
political and constitutional concerns.@@ Id. 



against a conclusion that Congress wanted an additional layer of 

oversight by the courts. Finally, judicial review jeopardizes 

the statutory goal of creating a single package of closures and 

realignments that stands or falls together. If individual 

military installations, like PAFB, can be extracted from the 

statutory package through litigation by private parties, the 

military and political assumptions underlying the President's 

decision and Congress1 response will be defeated. See $~ecter v. 

Garrett, 995 F.2d 404, 413 (3d Cir. 1993) (Alito, J., 

dissenting). Such a result is inconsistent with Congress1 

objective, evident on the face of the Act, to break the political 

stalemate through the use of a unitary process of closures and 

realignments overseen by both political branches. 

Second, the availability of judicial review would jeopardize 

the Act's insistence on expedition and finality in the closure 

and realignment process. Based on Congress1 recognition that 

"[elxpedited procedures . . . are essential to make the base 
closure process workgv (H.R. Rep. No. 665 at 384), the Act 

establishes a series of extremely strict time limits that are 

designed to bring the process to a conclusion as quickly as 

possible. &g pp. 6-7, FuDra. Congress recognized that delay 

had been one of the primary causes of the stalemate over closures 

and realignments. See Specter, 995 F.2d at 414 (Alito, J., 

dissenting); H.R. Rep. No. 923 at 705 (noting that prior closures 

had wtake[n] a considerable period of time, and involve[d] 

numerous delaysn). Such a strong emphasis on expedition in the 



process of selection is incompatible with the availability of 

protracted litigation to displace the results of that process.ll 

Third, the legislative history of the Act supports the 

conclusion that Congress intended to preclude all judicial 

review. The House Report explicitly notes, n[s]pecific actions 

that would not be subject to judicial review include . . . the 
Secretary of Defense's recommendation of closures and 

realignments . . . the decision of the President . . . and the 
Secretary's actions to carry out the recommendations of the 

Commi~sion.~ H.R. Rep. No. 923 at 706. The legislative history 

is consistent with the strong inferences of preclusion reflected 

in the structure and purposes of the ~ct.'~ 

" Even after the process is complete, the Act places a 
continuing premium on expedition and finality. While the Act 
permits a limited class of NEPA suits concerning the 
implementation of final closure decisions, the Act subjects such 
suits to a 60-day time limit. S 2905 (c) (3) . Moreover, in 
providing for such suits, Congress "recognize[d] that [NEPA] has 
been used in some cases to delay and ultimately frustrate base 
 closure^.^ H.R. Conf. Rep. No. 1071, 100th Cong., 2d Sess., p.23 
(1988). Thus, the Act forecloses all NEPA actions relating to 
the recommendation and selection process. Allowing other 
challenges to the process, such as that brought by plaintiffs 
here, is inconsistent with the structure of the Act as evidenced 
by the restriction of NEPA challenges. 

l2 That plaintiffsf challenge, like all challenges to the 
selection process, is not subject to review is underscored by the 
separation of powers principles embodied in the political 
question doctrine. See generallv Baker v. Carr, 369 U.S. 186, 
208-211, 217 (1962). Plaintiffs seek to enjoin defendants from 
implementing the President's decision to close PAFB on the ground 
that the decision exceeds the authority of the Base Closure Act. 
Complaint, 1 72. Even if this challenge is construed as posing 
an issue of statutory interpretation only and one, therefore, 
that is typically nwithin the province of the  court^,^ it would 
nevertheless be nonjusticiable, because of the "'possible 
consequences of judicial action . . . . f w  Cranston v. Reaaan, 

(continued ...) 



11. PLAINTIFFS LACK STANDING TO MAINTAIN THIS 
ACTION BECAUSE THEY ARE NOT WITHIN THE ZONE 
OF INTERESTS OF THE BASE CLOSURE ACT 

Article I11 of the Constitution limits federal court 

jurisdiction to *actual cases or controversies.* Simon v. 

Bastern Kentuckv Welfare Riahts Oraanization, 426 U.S. 26, 37 

(1976). This requirement dictates that a plaintiff demonstrate, 

as an wirreducible minimumtn that it has suffered an injury-in- 

fact, that the injury is nfairly traceablew to the challenged 

action, and that the injury is likely to be redressed by the 

relief sought. Vallev Forae Christian Colleae v. Americans 

united for Se~aration of Church and State, 454 U.S. 464, 472 

(1982); Simon, 426 U.S. at 38, 41. A plaintiff nmust clearly and 

specifically set forth facts sufficient to satisfy these Art. I11 

standing requirements," Whitmore v. Arkansas, 495 U.S. 149, 155 

(1990); *standing cannot be 'inferred argumentatively from 

averments in the pleadings . . . . '" FWIPBS. Inc. v. Dallas, 493 
U.S. 215, 231 (1990) (citations omitted). 

Even where the plaintiff demonstrates an injury-in-fact, it 

must still establish that it is "within the zone of interests 

sought to be protected* by the statute in question. Air Courier 

Conf. v. American Postal Workers Union, 498 U.S. 517, 523-24 

(1991) (citations omitted); Vallev Forge Christian Colleae, 454 

"(...continued) 
611 F. Supp. 247, 253 (D.D.C. 1985), auotina Baker v. Cary, 369 
U.S. at 211-12. The relief plaintiffs seek, and indeed any 
meaningful relief, would intrude, either directly or indirectly, 
on the merits and authority of the President's decision. 
Plaintiffs' claim is therefore nonjusticiable. 



U.S. at 457. This prudential component of standing is derived 

from the requirement of the ~dministrative Procedure Act that a 

plaintiff be Naggrieved by agency action within the meaning of a 

relevant stat~te.~ 5 U.S.C. S 702; Clarke v. Securities 

z n d u s t ~  Ass'n, 479 U.S. 388, 394, 400 n.16 (1987). 

Even if plaintiffs were able to show that they have or will 

suffer injuries-in-fact sufficient to satisfy constitutional 

standing requirements," they lack standing because these alleged 

injuries do not fall within the zone of interests protected by 

the Base Closure Act. See Air Courier Conference, 498 U.S. at 

523-24 (citing L;uian v. Nat'l Wildlife Federation, 497 U.S. 871, 

883 (1990)). The essential inquiry posed by this requirement is 

one of congressional intent: "whether Congress 'intended for a 

particular class of plaintiffs to be relied upon to challenge 

agency disregard of the law.'" Clarke, 479 U.S. at 399 (quoting 

Block v. Communitv Nutrition Inst., 467 U.S. 340, 347 (1984); Air 

courier Conference, 498 U.S. at 524. The purpose of the zone of 

interest test is to Nexclude those plaintiffs whose suits are 

more likely to frustrate rather than to further statutory 

objectives.* Clarke, 479 U.S. at 397 n.12. 

l3 Defendants do not concede that plaintiff State of New 
York, which has alleged as its only injury that closing of PAFB 
would negatively affect its "military readiness," has stated an 
injury-in-fact sufficient to give it standing. In addition, 
because the elected and appointed government official plaintiffs 
sue in their representative capacities only, their standing 
depends totally on that of the entities they represent and need 
not be separately analyzed here. 



None of the plaintiffs fall within any zone of interest of 

the Base Closure Act. The purpose of the Act is to facilitate 

the closure or realignment of military installations no longer 

needed in light of a diminished military threat. H.R. Rep. 

101-665, lOlst Cong., 2d Sess. 341, ye~rinted ig 1990 U.S. Code 

Cong. & Admin. News 2931, 3067 (H.R. Rep. 101-665). Congress 

acknowledged the need to close military installations despite the 

economic dislocations that might result. Moreover, Congress 

recognized that closures might be derailed through litigation 

and, accordingly, expressed its belief that military determina- 

tions should not be and are not subject to judicial review. H. 

Conf. Rep. No. 101-923, lOlst Cong., 2d Sess. 705, re~rinted in 

1990 U.S. Code Cong. & Admin. News 3110, 3257 (H.R. Conf. Rep. 

101-923). 

Plaintiffst interests in blocking the closure of PAFB, 

contrary to the recommendations of the Commission and the 

decision of the President, is antithetical to the Act's purpose 

to establish a streamlined process that would ensure the prompt 

closure and realignment of military installations. There is 

nothing in the Act or its legislative history that reflects a 

congressional intent to protect the interests plaintiffs may be 

asserting, or their interests in having PAFB remain open. Any 

benefit plaintiffs could be said to derive from the Act is 

necessarily incidental to that of the public. In fact, 

plaintiffs' claims here are virtually identical to those rejected 

on zone of interest-standing grounds in Peo~le of the State of 



linois ex rel. Hartiaan v. Chenev, 726 F. Supp. 219 (C.D. 111. 

1989). In that action, employing assorted constitutional 

theories and APA claims, the State of 1,llinois challenged a 

decision to close two military installations under the 1988 Base 

Closure Act. The same sort of injuries were alleged there as are 

alleged here. However, the court which was openly sympathetic to 

the state's concern, held that it lacked standing, inter alia, 

because it was not within the zone of interests of the Act. 

The district court noted that: 

To satisfy the test the plaintiff must 
'assert[] some interest that has a *@plausible 
relationshipw to at least one of the concerns 
that actually motivated Congress to take 
legislative action., . . . Where the 
plaintiff is not itself the subject of the 
contested regulatory action the plaintiff is 
denied a right of review where its interests 
are so marginally related to or inconsistent 
with the purposes of the statute that it 
cannot reasonably be assumed that Congress 
intended to permit the suit. [citations 
omitted ] . 

Illinois, 726 F. Supp. at 227. The court found that the State of 

Illinois did not fall within the zone of interests because it was 

not the subject of the government's action, and it had no consti- 

tutional or statutory role in federal military policy. Id. The 

state's only interest was in keeping the bases in question open 

-- an objective ncompletely inconsistentn with the objectives of 
the Act. Id. For these identical reasons, plaintiffs in this 

action are also not within the zone of interests. The 

governmental-entity plaintiffs care only about harm to the local 

economy, a factor which Congress acknowledged as a given in this 



statutory scheme. Similarly, the loss of jobs claimed by the 

union plaintiff, its leadership and its members is inconsistent 

with the objectives of the Act. See also National Federation of 

Federal Emnlovees v. United States, 727 F. Supp. 17, 22 (D.D.c. 

1989), ~ f f - d  905 F.2d 400 (D.C. Cir. 1990). 

That courts continue to view those parties challenging base 

closure decisions as not within the zone of interests of the Act 

is clear from the recent March 16, 1994 decision in Charles E. 

Smith Manauement. Inc. v. A s D ~ ~ ,  No. 93-844-A (E.D. Va.) (slip 

opinion attached as Exhibit B). There, private real estate and 

management companies challenged the removal of a Naval facility 

from space leased by plaintiffs through GSA. The court held that 

plaintiffs did not fall within the zone of interests of the Act 

because, inter alia, their interest "is not in accord with the 

Act's purpose to establish a streamlined process to ensure the 

prompt closure and realignment of military  installation^.^@ Slip 

op. at 10. But see S~ecter, 971 F.2d at 942. 

111. PLAINTIFFS HAVE FAILED TO STATE A CLAIM FOR 
DEPRIVATION OF PROPERTY IN VIOLATION OF THE 
DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT 

Plaintiffs claim in their Seventh Claim for Relief that the 

defendants' alleged failure to follow the procedures set forth in 

the 1990 Act constitutes a deprivation without due process of 

their nproperty interestn in the continued ope,ration of PAFB. As 

the Second Circuit has pointed out, a procedural due process 

claim triggers an analysis under a familiar framework. Stronu v. 

Uniondale Free School District, 902 F.2d 208, 211 (2d Cir. 1990). 



The threshold issue is whether plaintiffs assert any property 

interest protected by the Constitution. Id. Here, the answer to 

this threshold question is plainly "no;" hence, plaintiffs' due 

process claim must be dismissed. 

The Fifth Amendment's prohibition against depriving persons 

of their property without due process of law is not a guarantee 

against incorrect or ill-advised decisions. Bisho~ v. Wood, 426 

U.S. 341, 350 (1976). Nor is it a panacea for all instances 

where-an agency of the federal government fails to act pursuant 

to appropriate procedures. Shell Oil Co. v. KreDs, 445 F. Supp. 

1128, 1139 (D.D.C. 1977), yev'd. on other grounds, 595 F.2d 814 

(D.C. Cir. 1979). Rather, it is na narrow, personalized 

guarantee which only protects against the deprivation of one's 

own Jibertv and pro~ertv.~ Three Rivers Cablevision. Inc. v. 

City of Pittsburah, 502 F. Supp. 1118, 1128 (w.D. pa. 1980) 

(emphasis in original). 

In considering whether plaintiffs have a protected property 

interest in PAFB8s continued operation, it is well-settled that 

such interests are not created by the Constitution. West Farms 

Associates v. State Traffic Comm8n, 951 F.2d 469, 472 (2d Cir. 

1991); Jtoaowski v. New Hartford Central School Dist., 730 F. 

Supp. 1202, 1205 (N.D.N.Y.) , bff 'd 914 F.2d 240 (2d Cir. 1990). 

Rather, rnthey are created and their dimensions are defined by 

existing rules or understandings that stem from an independent 

source such as state law -- rules or understandings that secure 
certain benefits and that support claims of entitlement to those 



benefits." Board of Reaents of State Colleaes v. Roth, 408 U.S. 

564, 577 (1972); poaowski v. New Hartford Central School Dist., 

aQla* 

The windependent sourcem plaintiffs point to here in support 

of their asserted property interest is the Base Closure Act, 

which they claim "entitlesu1 them "to a fair process in the 

determination of which bases should be closed or realigned." 

Complaint, 9 126. However, one cannot have a property interest 

in a "fair process." Due process is not itself a property right, 

but rather a constitutional right to procedures which protect 

property interests. That is why "there can be no property 

interest in a procedure itself." Three Rivers Cablevision, 502 

F. Supp. at 1128. See also West Farms Associates, 951 F.2d at 

472 (finding no property interest in state procedural right to be 

heard in connection with issuance of certificate that was 

prerequisite for shopping mall development). 

The mere violation of a legal procedure is insufficient to 

establish a deprivation of property, because "in each due process 

case we have a separate benefit (the liberty or property 

interest) and a separate procedure (the delineated process due) 

invol~ed.~ mree Rivers Cablevisioq, 502 F. Supp. at 1128. 

Consequently, "if there be a protected interest involved here, it 

is to be found in the Benefit whose enjoyment is sought to be 

regulated by the procedure. . . . Three Rivers Cable 

Televisb,n, 502 F. Supp. at 1128-29 (emphasis in original). ~ e e  

also m, 408 U.S. at 576 ("The Fourteenth Amendment's 



procedural protection of property is a safeguard of the security 

of interests that person has glreadv actmire4 in specific 

benefitsw) (emphasis added). 

Plaintiffs therefore cannot establish a deprivation of 

property simply by showing that some of the procedures set forth 

in the Act were not followed. Their attempt to do so begs the 

very question at issue: Exactly what property interest are they 

being deprived of? To answer this question, plaintiffs must 

identify a benefit protected by the Act's procedures in which 

they have a property interest. This they cannot do.'' 

In order to possess a property interest in a benefit, "a 

person clearly must have more than an abstract need or desire for 

it. He must have more than a unilateral expectation of it. He 

must, instead, have a legitimate claim of entitlement to it." 

Both, 408 U.S. at 577. There can be no doubt that the continued 

operation of PAFB benefits plaintiffs in many respects. But it 

is equally obvious that plaintiffs do not for that reason have a 

wlegitimate claim of entitlementw to PAFBgs continued operation. 

See Specter v. Garrett, 971 F.2d 936, 955-56 (3d Cir. 1992) 

(Philadelphia Naval Shipyard workers had no legitimate claim of 

entitlement under Base Closure Act to continued operation of 

shipyard), vacated on other crrounds sub nom. OrKeefe v. S~ecter, 

l4 Plaintiffs attempt to manufacture such a benefit by 
completely misreading the statute. Thus, they allege that if the 
Commission had complied with the procedural requirements of the 
Act, it would have been forced to follow the recommendation of 
the Secretary of Defense to keep PAFB open. Complaint, 11 119- 
121. However, nothing in the Act guarantees this or any other 
substantive result; therefore, the Act creates no property right. 



113 S. Ct. 455 (1993); Chu v. Schweikez, 690 F.2d 330, 333-34 (2d 

Cir. 1982) (medical residents at U.S. Public Health Service 

hospital closed as cost-cutting measure had no property interest 

in their positions). 

Although plaintiffs have a strong interest in keeping PAFB 

open, the determining factor in whether an interest amounts to a 

property right is its nature rather than its weight. Heachum v. 

 fan^, 427 U.S. 215, 224 (1976). The nature of plaintiffsr 

interest in PAFB's continued operation is no more than a 

wunilateral expectation," Roth, 408 U.S. at 577, because the 

government has no obligation to keep PAFB open. See Specter, 

SuPEa. It is also purely subjective, in that it does not rise 

above the level of an wabstract need or desire." Id, 

Plaintiffst interest in PAFB is therefore not a property 

interest. &g Tarneh-Doe v. United States, 904 F.2d 719, 722 

(D.C. Cir. 1990), cert. denied, 111 S. Ct. 955 (1991). 

Nor does the Act contain the llsubstantive limitations on 

official discretionBB necessary to create a protected property 

interest. Olim v. Wakinekona, 461 U.S. 238, 249 (1983); West 

Farms Associates, 951 F.2d at 472; cf, P I  Realtv Corp. v. Inc. 

Villaae of Southam~ton, 870 F.2d 911, 918-19 (2d Cir.), cert. 

denied, 493 U.S. 893 (1989). In S~ecter, the Third Circuit held 

that the Act imposes no substantive limitations on the power of 

any decisionmaker with regard to closing military installations, 

including the power of the President and Congress to approve or 

disapprove the Commission~s recommendations. 971 F.2d at 955; 



SS 2903(e), 2908(a). The S~ecter court also pointed out that 

the Commission *is accorded broad dis~retion'~ in accepting the 

recommendations of the Secretary of Defense and in making its own 

recommendations. 971 F.2d at 955. Nor does the Act require the 

President and Congress to accept or reject those recommendations 

on the basis offered by the Secretary or the Commission. It is 

also well-established that even recommendations or guidelines do 

not constrain official discretion sufficiently to create a 

legitimate expectation of entitlement. See Kentuckv De~artment 

of Corrections v. Thom~son, 109 S. Ct. 1904, 1910 (1989). 

Moreover, even assuming that plaintiffs did have a 

cognizable property interest in the operation of PAFB, the only 

process to which they would be entitled was the joint resolution 

of disapproval by Congress. It is well-settled that when burdens 

are imposed on a broad class of persons through legislative 

action, the only process due under the Due Process Clause is the 

legislative process itself. See Bi-Metallic Investment Co. v. 

State Board of Eaualizatioq, 239 U.S. 441, 445 (1915); Minnesota 

State Board for Communitv Colleaes v. Kniaht, 465 U.S. 217, 283, 

285 (1984). 

IV. PLAINTIFFS' FIRST, SECOND, THIRD AND FIFTH CLAIMS 
It TO STATE CLAIMS ON WHICH RELIEF CAN BE GRANTED 

Plaintiffsr first three claims for relief must be dismissed 

because they misstate the Base Closure Act. Plaintiffs first 

assert that the Commission has no authority to change the status 

of PAFB because the Secretary of Defense made no recommendation 

regarding its status. Complaint, 35 70-82. This assertion fails 

- 33 - 



because it ignores the express language of the Act that the 

Commission may madd a military installation to the list of 

military installations recommended by the Secretary for clos~re.~~ 

S 2903(d) (2) (D) (i). Next, plaintiffs claim that the Commission 

must first demonstrate that the Secretary deviated substantially 

from the force structure plan and final criteria Before it 

published the Federal Register notice on June 1, 1993. 

Complaint qq 83-87. However, nothing in the Act requires a 

substantial deviation finding before publishing notice. In fact, 

piaintiffs' interpretation would force the Commission to make up 

its mind before holding the public hearings required by Section 

2903 (d) (2) (C) (iv) . Third, plaintiff sf claim that the Commission 

must find a deviation from both the force structure plan and the 

final criteria is incorrect as a matter of law. Complaint 19 89- 

91. In order to have the ability given by the Act to add bases 

to the Secretary's list, not merely to replace them, Congress 

contemplated that the final criteria and the force structure plan 

should be looked at toaether for making recommendations on 

closures and realignments. Section 2903(d)  (2) (B) does not 

mandate separate findings of substantial deviation from both the 

final criteria and the force structure plan. Thus, the 

Commissionfs finding of substantial deviation from the final 

criteria is sufficient to comply with the Act.. Exh. A at 1-77. 

Next, plaintiffs inexplicably allege that the Commissionfs 

publication of its notice regarding closure of PAFB in the 

Federal Register on June 1, 1993, was untimely. Complaint 



11 108-110, But, as clearly alleged on the face of their 

complaint, publication occurred exactly 30 days prior to the July 

1, 1993 transmission of the report to the President, as the Act 

provides. In any event, for the reasons set forth in Part I, 

sum& all such claims of procedural irregularity are not subject 

to judicial review. 

CONCLUSION 

For all of the foregoing reasons, defendants respectfully 

request that their Motion to Dismiss be granted and that 

plaintiffs' complaint be dismissed with prejudice. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

GARY L. SHARPE 
United States Attorney 

JAMES C. WOODS 
Assistant United States Attorney 

Attorney, ~ e ~ a r e  of Justice 
Civil Division 
Post Office Box 883 
Washington, DOC. 20044 
(202) 514-4783 

Attorneys for Defendants 
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IN THE UNITED STATES DXSTHICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

CHARLE!: E . S H I ~ ; ~ I  M A V A C ~ N T ,  INC . , ) 
and ) 
PLAZA A:iSOCIAT12.';, 1 , .  1'. 

1 
P l i l l h t l f f E i ,  1 '  

V.  ) C I V I L  IlCTION NO. 91-84 4-I! 
1 

LES ASL>SN, 
In H i s  official Capacity As 

1 

S-fhRY OF DEPZ.:X:;T?, 
and 

1 
1 

THE DEFENSE BASE CWSURE Am) 
REALIGFJMENT COKHISSYON, 

1 
1 ' 

Uef cndantn. 
1 
1 . . 

This caac c:?+r* before tha Court an p l n i n t i f f e ; '  t n r ~ t l o n  for . .. . 

summary judgaet~?- 2nd defendants1 notion t:o diamino. Plaintiff 

Charles E. srnlt-li Management, Tnc. ,' (nSmi't:l~w) ' 16 a ~ L s t r l c t :  

Co3umb ia corporak ion with i1;a principle plnce uf i,ur.ij nonu in 

~ r - 1  i rlgcon, Virgi n l n  , s m i t h  is the managing aqeht for v d r i o u o  r e a l  

estate zimlrea partnerships that own b u i l . R i r i g s  that n r o  tht: cubject: 

of U.ra moti~ri  at hand. plaintiff Plaza Associates, L . P .  is a . . . . 
linitod p a r t n e r ~ h i p  organized undor the law;€: of Vi.xgi nia, with its 

p r i n c i p l e  place- of  businraa in Arlington, Virginia .  Plaza owns 

bui ld ings  kngwn arr C r y c t a l  c i t y  P l a t ; &  5 ' andl Ccy~ta3. City- Plaza  6, 

which it leased to the General Sarvfces Administration ( "GSAwl  and 

which are occupied, in part, by the Navy Sen systems Command and 

m e  Navy Supply Systems cornandl Pla int irr  S m i t h  r;ervea ac Plaza's 

uanayiny agent for Chose laaaab. b t f e n c d m t  jtm Ajpln ('rthc 
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1 

Secretaryw) is named in his b f f i c i a l  capaclty as the Sccratnry 

Defense- Defendant Base Closure and Roalignrnank C c m i s s l . o n  

(~commir;sionw) is an independent commission ~ t : t a b l 1 3 h c d  under g: 

2902 of the I990 Defense Bare Closure ancli R e a l i p m e n t  A c t  ("the 

~ c r t " )  Pub. &:No. 101-510, 55 2901-2910, 104 Stat. 1600 (1390], as 

amcndcd by Pub. L. No* 102-190, S 2821, 150 S t a t .  1230 ( l c + ~ l ) .  Tllc 

comiselonr s principle place of business i s  i n  A r l  in@on, ~ l r g i n i z .  

The Defense Rase Closure and RealFg~i ient  ACL of 1930 is an 

attempt to lecyialate the  process by w h i c h  domestic military 

insta3lationa aro closed and realignad. The ~ c t  provides a 

~eleotion proaeco f o r  unnccded military ins t-allat ions t.u !~e closed 

or recilighed'. 

The A c t  established an independent Dafense Base Closure and 

Rmalignmcnt Commissicln to meet in 1991, 1993, and 1935. ?&, 
. . ' . 

requires the Secre ta ry  of Defense  to davolop a six-yeor force 

structure plan,  whiuh assesses national ss!cuzrrlty threat3 and the 

force structure needed to meet acm. Tha S'ecretary is to provido 

the plan to the  C o n d a s i o n .  The A c t  a l s o  requires the Secretary to 

publ?tsh in tho &dl@2:~& &gi&.gg for noti06 and comment the 

selection criteria he proposes to use to Xecom~end i n ~ t a l l a t 3 , o n s  

for closure or realignment. 

Under the t imetable  prOvided in the 3.991 nrn%?ndnicn?r: to the 

A c t ,  the secretary . is. regulrdd .to recbmm~knd inetall'akionc for 

alosure and realignment by March 15; baaed on t h e  Eorca ctruckurc 

plan and 8el~cz.tion c r i t e r i a .  The A c t  d i r ~ c t c  the Secretary to 

submarlee i n  t h e  Federal che ppocess by which ~ a c h  
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installation w s c  recommended for: cl-nfiu-re or realignment a,nd f-0 

provide a justification of each rmXmWV3s L i m .  The A c t  requirea 

t.hc ~omptro l lar  Ganoral, the head of the Cc:neral Acaountjng ~ f f i c a  

(GAO),  to analyze and report to Congre;3s or1 the Eer,rel;ary'n: 

recom~nanclations htld selection PICQOGLG by Mny 15. 

Congress ch~rged t h ~   omm mission with r e v l e w l n g  the secre tn l -y rs  

raconlmenaatibhs, and with preparing n report for the P F C S I B C L L I ~  

containing ftc accoccloont of tho 6oorotaryir, gropooalo and i t a  own 

C ~ Q G \ I ) C Q  and realignment remmmmdationr;. I'lhe Comptroller General, 

to the extenk rsquaatud, is directed to n c s L ~ t  t h s  commission i n  

its r e v i e w .  Tha A c t  rewires the Comm.ission to hold gubljc  

hearings on the Secretary's recommer,iii;kions. ~ h c '  cbmmiunioh W G ~  

chatige any of the Secretary's recormatandations if they d e v i a t e  

substantially f r o m  the force' GCxucture planand f i n a l  crit- ria. if 
, .. 

tl.re Commission proposes to change tho Secretary ct raaomnondat i o n n  

by adding -military installatidna to the  list fo r  closure arid 

realignment, it must p ~ l i s h  the proposed chanqca i n  m c  m~_nl* 

-.r thirty days prior to submitting i t s  rocuni~~endatlons  to the 

President and hold public hearings on the proporod chnngas. 

The condnission must report i s  recommendations to the 

president by July 1- The President must approve or disapprove tho 

Conudssion's recommendatLan8 in whole or in part and t r a n s n i t  this 

. .determination. to- tho  ~arhmissi~n. and conqre.>~s, . XP t h e  .r~i-eaident" 

disapproves any reaommendations, the Comm.i.ss:~on has until August 15 

to submit a revised list of recommended clo.:;ures and realigmments 

to him. X f  the PresSdcnr does; not apgrov~:! the revised lisr of 
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re~ol~\mondations by September 1 the prOctt.98 fur that year 

t e r n ~ i n a t e s .  

If the President approves the   commission'^; rccommcndationa, 

Corlqreris  ha6 45  day^ Pram the d a m  of npp'~:uvt~l or untl3 t h e  

adjourl-lmcnt of Congress sine die, which eve,^ i a  ~arlier, to pan3 a 

3o-r nt  ?:craluticin ( w h i c h  i s  subjec t  to pTese) llr%el'rt to t h ~ t  Presi6a11t) 

disapproving tha recammendations in to to .  congross hay not pick 
i 

and choone among the  recommandationa; it raur;:t apprwa or disapprove 

them in theit:  entirety without amendmat. :rF a -joint recolution of 
I 

disapproval is p o s e d ,  the Secretary o f  DeFcnse may not c a m  out 

the closures and realignments approved by t;he President. I 
I 

rf Congress does not,' tnraubh a' joint ~-r? . so lut lok ,  disapprove , 

1 

the rocomendations, the Secretary 1s requ:i.red to implement them. 

T&. ' sec&et;eiry muat i n i t i a t e  a l l  reconuncndcd closut-ec ind . . . . . - . ,- . . 

seal ignrnenb.  no later than two years after t h e  date on which th.e 

prosidant sent his report to Congresn, A 1 1  ouch closurec ~ n d  

rcalignmcnte must be completed w i t h i n  s i x  yenra from the dats of 

the President's report to Congress. 

The Department of me Navy c s t a b l i ~ h c d  a Unso Structure , 
'7 

~va;Luat;ion Committea (BSEC) , respons ibi1.e for closure and 

realignment recomaendations for tho 3993 t-ound of baso cloning. I 
I 

The Navy also e~tablichcd a Base Struckuro P~n31ybifl Teem (USAT) t p  I 
provide aupport; Co*the committee: . 

Tlre BSEC bagnn its analysis by cate!jur;iziny ~na tn l . l a t i ona  ! 

according to the typos of support they provided to Navy and Marine 

corps operations forces. Additional Informiit ion regarding excess I 
. I  
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i n s t a  Llations. Pfilitaty value waa dc)tsrmirlcd b a ~ c d  on an 

arcessmcnt of f a c l l i t 3 ~ f 3 ,  readiness, r n ~ b i l ~ z a t l o n  capability, and 
1 .  

eost and manpower Implications. 

The BSEC used computer models tcs  dcvclop cl.osura , u ~ d  

renllglunent recommendations. Recsinmentlntionn were hased on 

military judgment as appliea to tlha cq:luknr rac;ult;s. The Navy 

evaluated all potential candidates for closure or r r ea l iq imcn t  

against: the f inn1 cri tarla. TtQ recommmnd.ations were submittnd to 

the chief of N a v a l  Operations who, as the Acting Secretary of the  

Navy, nominated installatione to the Secretary of Defc.rtse f o r  
. . .  

' closure or realignment. 

The Secretary of Defense submitted h i m  r~eomnrendatiant; to tkc 

B ~ S G  closure comreis&ion.. ~ h o a e  rec-onimtrnaationc incll\dod the 
' I  .-. . 

realigment and relocation of the Naval Serl, SysCeIne Corumal~d, tiaval. 

AL1. Syatemr command, N a v a l  ~upp' ly  system$ &nuand, Spdco and N ~ ~ v a l  

Warf ara Systems Command, Naval Faoi1it ie .c  Enginccrinq Como;.md, 

Naval Recruiting Command, Navy Field Support A c t i v i t y ,  

~ n t e r r ~ a t i o n a l  Pruyrtlmti Office, Naval Criminal XnvrsLisdt ive  

Service, Navy Regional Contracting Cent-er, Strategic Systems 
. .. . 

Progralus off ice, and the Buteau of Naval Personnel. 

A f t e r  receipt of the Secretary's reconunendations, the 

. . ;  omission, he ld  investigative hearings, 27 regional ' hear ings  

nationwide to hear from potent ia l ly  aff ectec? comuni t ios ,  and 

conducted over 125 fact-f inding visits to in:=l;allai;ions recolmended 

E a r  closure or realignment. 
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TIla Conunission also held sevcn i.nvesl;.ignt$ve laearingo in 

~ a c h !  nqton, D-C- , questI0niny D e f e n s e  Depc~rtrtten'tl represelltall ves 

involved in preparing the Secretaryrs reoo~~rmendationa, A f t e r  t h i s  
. . 

review, the Cornmission recomendedl to tho President tha t  130 

ink tall at ion^ b~ closed and 45  la kualiqnad. 

The Commission' s racommsndations inclrzded the rea3igxmerlC of 

the Naval Systems Commands from the Crystal City leased space to 

eitee in Maryland, Pennsylvania, Tannesf;:ee, and the National 

capital ~ e g i o n .  The Commission noted that  the realignment of the  

National Capital Regional aot iv i t ies  would produce "6ubctantialn 

. .  . . , 

' On 3uly 2 ,  1993,  rea aid ant; ~iinton approved ' the 

recamendations o f  the r om mission. Tho period for congressional 

uction has. elapsed and Congress has qot pz~ased a propoogd j o i n t  

resolution of Uisapproval. XIL 
. , a q u m a t  

assert that under t h e  Federal Property and 
I 

AdminS~tzrrtivo Services A c t ,  4 0  U - S . C .  5 490,  the General Services 

Administration has exclusive jurisdiction ovor ths Crystal City 

leased property. S h o e  this space io under the jurisdiction of 

GSA, 1;he Naval Systems Commands are not a " m i l i t a r y  installation" . . 
w i t h i n  the meaning of the Base Closuxe A c t ,  an& tha recommendation 

of ths cormnission, subsequently approved by the president;, to move ! 

' ' tlie N a v y  =cfiiviti 'eo conducted 'in the ~ ~ ~ - 1 e ; l a e d  sp'ace-exceeds' the I 

jurisdiction and authority by th.a Bncc  Closure Act .  I 

Plaintiffs request thc  Court to declare tibat thc C r y ~ t a l  C i t y  

off ice buildings are not military SnatdLlihtions subject to the 3 , ,! 
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jurisdiction of t h e  Dase Closure A c t ,  and  enjoin ths d e f e n d a n t s  

f r o m  Laking any action under the B a s e  C l o s u r e  Act t:O implcn ;211 t ,  the 

commi.ssion 's recommendations with raspeel;: to tlrc Crystal c i t y  

off ice buildf ngs. The defendante' mpve t.o d i s l n l ~ r 3 ,  becaut;p, the 

plaintiffs have failed to allege any injury, l a c k  stanainy and have 

no r i g l ~ t  to review under the Administrative Procotlure A c t .  

Axticle III of the Constitution limits federal court 

jurisdiction to nactual cases or c~ntrovers~ies.  fiimon ~ , E B E ; . ~ s ; ~  

-ky Welfarb R i 4 b t - s  Orqanizatien, 426 U . S .  26, 37 (1976). This  

requirement dictates that a p l a i n t i f f  damonstrate, as an 

wirre8ucible  minimum," that it has suffered an i n l u r y  ih fact,  tnat 
. . 

the injury "can fairly be tracsd to the chal longefi n c t i ~ n ~  and that 

the injury '*is likely to be redressed" by the  xeliaf sought. 

m u r c h  and .Slaks, 454 U . S .  4 6 4 ,  472 (19132) ( 0 i t ~ t . i o n s  omitt~d) 1 
. . 

f;imot,, 4 2 6  U . S .  at 3 8 ,  41. A Plaintiff nmust clear ly  and 

specifically set forth facts suf f ic ient  to s a t i s f y  these Art. 1x1 

standing requirements", w o r e  V,  Arkqm!:a, 4!35 ,U.S. 1 4 9 ,  155 

( 1 9 9 0 )  ; "standing cannot be 'inferred argumetltativaly frow 

averments in tha pleadings . . . -. ''I I j 3 ~ ,  v. Pafbqg, 493  

U.S .  2 1 5 ,  231 (1990) (citations omitted). 

Evan where the p la int i f f  demonstratee an injury i n  fact, it 
. . - .  
must ski'11 establish that it is l fv i th in  t h o  r z o i c  of Interests' 

sought to be protected" by the statute in question. &ir -Cour& 

mnL.-~E.pmerica v. Amcrirnn Pos ta l  W~rXe1:s.-  AFL-CIo, .  4 9 8  

U.S. 517, 523-4  (1991) (citations omitted);  Valla_y- . z - 
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@bJf25f4, 454 U. S. at 457,  P l a i n t i f f  r 1  c la i rr s  agai n ~ t  the Secretary 

of n a f e n ~ o  and the Eiace Closure Commission f a i l  to o a t i d f y  onch of 

these const.itutiona1 requlxements. 

TO m e e t :  the  injury-In-fact requlrenent, a p l a i n t i f f  must 

allego and establish more than a s u b j  a c t i v e ,  f~ypot i ie- t ical  or 

speculative injury. -, 441:rl U . S .  4 8 8 ,  494 ( 1 9 7 4 ) .  

 he h a m  auet be concrete, objeckfva, immsdiats and d i r e c t .  

g'Sbea, 4 1 4  U.S. at 494: --, 4Cl8 U . S .  1, 13-14 (1972) . 
If the p l a i n t i f f  cannot demonstrate a *'distinot and palpable 

injuryIw p x t h  V, S e l d i n ,  422 U.S .  4 9 0 ,  501 (1975), "no other 

inquiry is relevant to con.sLderation of standing," and the 
. . . . . . . I 

! 

ooaplaint should be dlsais~ed. -: v, -dP. . i  
I 

S ~ Q V  the War, 4 1 8  U.S. 208 ,  227 n.26 ( 1 9 7 4 ) .  I 

. . I 
. Tho amended. complaink tnakee no.nlL%aftion t h a t  plaintiff ha0 . 

or will suffer an injury,  p l a i n t i f f 0  allege merely that, 0,s a 

resul t  of the relocations and raalignmekrt~ recornmended by t h e  

secretary and approved by the President, the ~ f f  i o c  baildings owrlcd 

and managed by p l a i n t i f f s  in Arlington, V:i.rginia, will nr, lonqez 

same a8 the locations of the Naval Gystexua Commands. 

 his allegation ic not euffioicant .t;s support; plaintiffs' 

standing, ~ l a i n t l f  fa appear t o  be laining thoy will be injured F 
because the Naval Systems Cammatlds w i l l  no longcr ba i t s  t ehan t .  

. . .. . - 
H'dwever, the. space is I'eased to GSA, not; tllese defendants, 

plaintiffs can assert no ham if the Crrystal Ci ty  apace is no 

longer used by the  Naval Systems CormaandS. The Secre tary  has two 

years fvold the  President's approval to initiate closures and 1 
' 1  

8 
! 
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rcalignmsnt~, and muct complete them within s i x  years- There is no 

allegation as to w h i c h  lease.terms for tho  Crystal C i t y  space now 

occupiod by the  Naval Systams commands axt:.snds beyond s i x  yeare. 

1 the .lease terms were. longex; than s i x  yearc, there 1s no 

ind ica t ion  that  GSA would terminate the le.ilses, rnthcr t h a n  clcct  

to US* tho space f o r  other cjovermeht activitlea. ~ n d  if CSA w O r e  

to terminate prematurely its leases with t h . ~  p l a i n t i f f s ,  the space 

is in a d e s k a b l e  locat ion,  making ft wel l - -cui tcd to re-laase. 

Even if plaintiffs were able to show t h a t  they will suffer an 

injury in fact sufficient to s a t i s f y  6tantning regui~aments, they 

muat also  domonstrate that it fa1l.s w i t h i n  a zone of interest 

prot~ctad bv khs Base Closure A c t .  Air Cou?:ubneere.n.ce, 4 98 U, 6 * 
at 523-24 ( c i t i n g m a h  v. NatOL Hildlife,I:edrn, 497 0,s. 871, 8 8 3  

(l9.90).) . The casential inquiry posed by th:i,s xaguirwnant. 5s one of: 

congressional intent .  Did Congraas inten+ for a particular class 

of p l a i n t i f f s  t~ be relied .upon to challo~ige agoncy dj.ere,gard of 

the l a w .  Clgrk, 4 7 9  U.Sd at 399 (quoting Block v. --.Icpmunity 

N u t r i t , w n s t . ,  467 U.S. 3 4 0 ,  347  (1984) ) ; , & I X w r  Conference, 

4 9 8  U. S. at 524 .  The purpose of the zone--.of-lntrsrast t ~ ~ t  in kto 

exclude pla int i f f s  whose suits are pore 1ik:~ely t o  frustrate rather 

than to further statutory objectives. $&Ierka, 479 U . S .  at 397 
! 

. . . . . ,  . , .  
p l a i n t i f f  a are 'privaie k e a i  estate' and "real e.i- 4 I 

companies and do not f a l l  within an Y, zone #of interest oP t Ile Y&qe 

Closure A c t -  The purpose of the A c t  1s to Pacilltate t h e  clocuve 1 
or realignment of military installations nal longer needed in light 

L' 
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of a radUaeL?t military- &B H.R. R a p -  1 0 1 - 4 6 9 ,  xc l l s t  Cong., 2d 

ssea. 341 ,  ~ e p r l n t e d  1.990 U . S _  Code Cony. & Admin. lu'::v.ri 2933., 

3067 ( r 3 . R .  Rep. 101-665). congresti a~knowI.edgo8 the need to close 

military i n s t a l l a t i o n s  deapite the economic dislocarions t h a t  might 

reeult .  congress recognized that  c l o s u ~ ~ e s  might be derallefl 

through litigation and, accordingly, expressed its belief tl~at: 

military determinations, such as tha S8ecrs tmy of Dof encats 

realignment and closure recommendations, sla.oulc¶ not  ba and are not 

subject: to judlclal review. a .  Conf, Rep. No. 101-923. 101sL 

Cong., 2d Sess. 705, reminted b 1990 U. .S. CaUa Cong- & A&n<n. 

Pews 3120, 3257-58. (H.R. Conf, Rep. 10;l-9.;!3). 
. . . 

Plaintiffsr i n t e r e s t  in blocking the realignment of U ~ Q  Naval 
1 

Systems Commands, contrary to the recommend.akiono of the Saoretnry / 
ahd the C O W ~ S S ~ O ~ ,  and t h e  decis ion of Ch8 Pra~idaht, l a  n o t  in 

a c c o ~ n ~ e  to establish -I- a akcaaulined process to 
. . -.IcII.Lc 

ensure the prorn~t _closure and real ignment of m i l l  tary 
e --- -- 
1nstaL~ations- Nor is there anythincr in t h e  A c c  or 5 t s  

legislative history that reglects a congress.iona1 i n t e n t  to protect  
t 

the eoonomic interest8 pla in t i f f s  may be a e ~ c r t t n g ,  ar  it^: i n t a r a t  I 
.d 

C 

in having the awnce it manaues occupied by the Naval Syotomu . , 
.II 

Commands. lJat ion6 1 Ped'n of _Feder , a _ & - , @ ~ , g . ~ o ~  
7 '..-AM 
m, 727 F. Supp. 17, 22  (D.D.C. 1989), r~;8uest for rev- 

. . 
devied ,  905 F. 2d 400 (D. C. ~ir. 1990). w i t h  p e o ~ l e  Hcrt.igan 

v. Chaaay, 7 2 6  F. Supp. 219, 227 (c.D. I11. 1989). 

Abacnt ~pacifio ctatutory authorizatjoll, only f i n a l  agency 

action for which there i s  no other adequate rerntxly in a court 1s 
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to jud ic ia l  rcview under the ~ d m i n 5  cf:rakivc Procedur-E. ?st. 

5 U. S .  C .  s 704. As the suprema Court  hao erplaincd, t b c  core @ 4 ' 
question in determining whether agency act:i.on is final i s  "vhcthez- 

I 

the agency has codpleted its deeis iol lmukla~~ process, and whether 

the result of that process is one t h a t  w i l l  d i r e c t l y  af.fcrct tlw 

Franklin v. Mapsac&?k$h 112 6. Ct, 2767, 2773 (1392). 

In -, the Court: held that an W A  challonga to the 

deoennial reagpartiament of the House of Representatives could not 

be entertained, because none of the a c t i o n s  at i66ue in t h e  caua 

oonstituted final agency ac t ion .  Under the agplicab'le census 

rtatuCe6,  the Secretary of commerce t u h i k k s d  a c:ensus report to 

t=he prosidant,  who in turn determined the nimF)er o f  ~eprecentativea 

duct each skate and reported that decision to COrryraar~3.  Ti la  court 

concluded t h a t  the actions of the 6ec1:~cztary were n o t  final, 

reasoning that *the Secretary's report; to t he  ~ r e a i d e n t  carsics no 

direct conseqtiences - . . it servea more like o ten ta t ive  

4. recommendation than a final and binding de.temination . . , . 16, 

at 2 7 7 4 .  A s  t h e  Court recognize~l, t h e  a c t i o n  t h a t  has a 

directz affect i s  the President's statement to Congreca, not the 

secretary's report to the Prcaident, because noth ing  bnrrad t h e  I 
I 

president front d i r e c t i n g  the Secretary to change the census. 

The ~ h i r d  circuit in ruling on a sj~milar challenge to t h e  
. . I  , , !  

aktian:; taken under' the ~ a d e  closure A c t  held that j&i=ial review' 1 

of Presidential act ion is banned under .Ulc APA, but held t h a t  i 
j u d i c i a l  review is available to determine whether .the P r e s i d e n t  had 1 

I 

constitutional or statutory authority for whatever a c t i o n  was 
*! 

11 

1 

', ; ' ' I .  . . .  . . I . . .  . . .  
r r ,  .re.. ..,..a. L-  ,(\ ,.... I. ,  ." .:.-. .d.... i.: ,LA.&. .v,.,. -,. ,,. .,.,.. .%,., ., .: _ .  .,. * ,.,,...,,. . - -  .. .. ... ...... .... ..: . ... .. .: 

a .  
. . .  . .  : a , . .  . . . - : . . . . . . .  



MAR 16-94 WED 17:  56 
MGIR 16 ' 9 4  17:W US R T T Y  E D V f l  R I C H  

taken. &,cter V. carwett, 955 P.2d 4 0 4  (3rd Cir. 1993). 

Irowever,  this a c t i o n  ohallengas the: action of the Secretary 

in carrying out his r~~pansibilities under t=he Base Clor3ul-e A c t .  

A s  in a ,  the acts of the  secretary of Dcfenae  and thc 

Commission in preparing the recommendaticcncr are not f i n a l  agency 

action and are not subject to review under the -A. Tho r e p o r t  of 

the Canunisaion recommending closures atla renlignmenta, l i k e  the 

census report of the Secretary, is not bintling on the Pres ident  and 

does not  have. any d i r e c t  consequenues gince  it takes effect only if 

the Freaident: acceptt2 it and Congress  doe^ not disapprove it. Tho 

Prceident has W a  authority to request revisions to t h e  
. . 

 omm mission^ G report and to reject the Commjcsion'r recommenaatiorts, 

thereby tarmiranting a baae-closing cyolc: al together .  en v. 

The Secretary of Defense plays a preliminary role in the 

closure and realignment process. The .+res ident  bases his approval. 

and didapproval an the report of the C o m ~ n i s s i o n ,  rather t h a n  tho f 

secretaryf s list of recomm~ndetl closures and rea1,ignments. 
I 

Accol-dingly , the Secretary s re.commandat fionc,, like thoso of the . 
~omniaaian, do not constitute f i n a l  agency ac t ion  under .FrankJl . .  

AS the plaintiffs have no standins 1::s br iny  this not ion and 
1 

cannot review the actions of the Secretxry, there is no use fu l  I 
C 

. . 
I 

purpose in addsessinq m e  other iasueo raiged bv tho parti&. 

LI apgrupkI&td 01'431' shall i s sue .  I 
Alexandria , Virginia 
March 2 4 ,  1994 

30, -2$5 l i . 7 .  

UNITED S T A T ~ S  DTSTRICT JUDGE 
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XN THE UNITED STATES DTSTR1;CC COtJF<'l9 
FOR THE FASTERN DISTRICT O F  VXRGIWXA 

ALEXANDRIA DIVISIOII  

CHARfrES E .  SHXTH MANAGEMENT, I N C . , )  
and 
PLAZA ASSOCIATES, 13. P . 1 

1 
1 

Plaintiffs, 1 
) 

V , ) C ~ I L  ACTION NO. 93-044-A 
1 

LES ASPIN,  1 
In H i c ;  Otficial Capacity As 1 
GECRFIWY OF DEFENSE, 1 
and 1 
THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, 

1 
1 
1 

Defendants. 1 

 his dass cam bafore tho Court: on plaintiffsr motion f o r  

summary judgment and on defendantsf motion to dismiss.  For reasons 

s ta ted  i n  the nccobpanying Memorandum Opi:nion, it is hereby 

ORDERED that  the plaintiffsc motion for summary j u d ~ a n t  io 

DENIED, and the dufendaht6' m s i w n  to 4is11~16s i s  GRANTED, and t h i s  - 
case is DISMISSED. 

2 . Xz . -+Zrtr;-, 
UNITED STAII?ES DISTRICT mGE 

Alexandria, ~ i r g i n i a  
March 14, 1994 





UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

1 
THE STATE OF NEW YORK, et al., ) 

1 
Plaintiffs, 

1 
V. 1 NO. 93-CV-1525 (TJMIDNH) 

1 
THE DEFENSE BASE CLOSURE AND ) 
REALIGNMENT COMMISSION, et al., ) 

1 
Defendants. 1 

1 
1 

MEMORANDUM IN SUPPORT OF 
DEFENDANTS' MOTION TO DISMISS 

THE COMPLAINT 

INTRODUCTION 

This action represents the latest in a series of efforts by 

local governments and private parties affected by the recommenda- 

tions of the Defense Base Closure and Realignment Commission 

('Ithe Commission"), who seek to halt or to at least slow down, 

the lawful process of military base closings authorized by 

Congress in the Defense Base Closure and Realignment Act of 1990 

("the Act" or "Base Closure Act").' In this case, the Commission 

recommended closure of Plattsburgh Air Force Base (ItPAFB") 

located in Plattsburgh, New York. That recommendation was 

approved by the President and by Congress according to the 

procedures created by the Act. 

Here, 20 individual, governmental and union plaintiffs 

alleging a variety of economic and political injuries, seek to 

1 Pub. L. No. 101-510, 104 Stat. 1808 (1990), as amended 
by Pub. L. No. 102-910, § 2821, 150 Stat. 1290 (1991). 



enjoin the closing of PAFB on various legal theories, none of 

which has any merit and most of which have already been rejected 

by the courts that have considered them previously. As 

demonstrated below, this action should be dismissed for at least 

four separate reasons. 

First, all plaintiffs, despite the laundry list of injuries 

alleged by each of them, lack standing to maintain this action 

because none of them falls within the zone of interests of the 

Base Closure Act. Plaintiffsf alleged interests and injuries, 

while perhaps real, are nonetheless so antithetical and 

inconsistent with the purpose of the Base Closure Act that it 

cannot reasonably be assumed that Congress intended to permit 

them to bring this action. 

Second, no judicial review of the actions of either the 

Commission or the President is available under the Act. 

Plaintiffs cannot seek review under the Administrative Procedure 

Act ("APA") because the non-binding recommendations of the 

Commission, which the President is free to accept or reject, are 

not final, and because the President (who has not been named as a 

defendant in this action) is not an agency within the meaning of 

the APA. Judicial review outside the parameters of the APA is 

also unavailable because plaintiffs allege only statutory 

violations, not constitutional claims. Moreover, the Base 

Closure Act itself precludes judicial review based on its overall 

intent as well as its legislative history, which confirm that 

Congress intended that all challenges, including that brought by 



plaintiffs, be judicially non-reviewable. To allow review here 

would interfere improperly with the merits of the President's 

decision. Under the political question doctrine and separation 

of powers principles, resolution of this controversy is reserved 

to the Executive and Legislative Branches. 

Third, with respect to their Seventh and Tenth Claims for 

Relief which allege due process violations, plaintiffs who are 

state and local government entities, elected officials, unions 

and union representatives, simply possess no constitutionally 

protected property interest in the continued operation of PAFB 

despite their conclusory allegations to the contrary. 

Consequently, as a matter of law they have sustained no denial of 

any due process rights. 

Fourth, as to plaintiffst Fifth Claim for relief, they have 

failed to state a claim upon which relief can be granted. 

Plaintiffs allege that the Commission violated the Act by 

publishing its recommendations only 29 days before transmission 

of its report to the President instead of the 30 days required by 

the Act. However, plaintiffs1 own allegations, see qfi 58 & 66, 

establish that the Commission published its recommendations 30 

days before the transmission of its report in faithful compliance 

with the Act. In any event, as with plaintiffst other procedural 

challenges no review is available either under the APA or under 

common law principles. 



STATUTORY BACKGROUND 

The Defense Base Closure and Realignment Act of 1990 is &he 

most recent attempt to legislate the process by which domestic 

military installations are closed and realigned. The 1990 Act, 

like a similar statute enacted in 1988,~ was designed to break 

years of deadlock over the closure and realignment of unneeded 

military installations. For years, Congress, desiring to keep 

local installations open for the political benefit of individual 

members, effectively blocked efforts to close, move or 

consolidate those facilities. During this impasse, while foreign 

threats diminished and budget deficits soared, no domestic 

military installations were closed or realigned. 

The 1990 Act is a political compromise that reflects both 

the commitment of the Executive Branch to a fair and impartial 

selection process and congressional recognition that unneeded 

military installations should be closed or realigned, despite 

impacts on local communities. This spirit of inter-branch 

cooperation pervades the structure and operation of the 1990 Act, 

which has the avowed purpose of providing "a fair process that 

will result in the timely closure and realignment of military 

installations inside the United States." § 2901(b). 

The Act established an independent Defense Base Closure and 

Realignment Commission to meet in 1991, 1993, and 1995. 

SS 2902(a), (e). It requires the Secretary of Defense to develop 

See Defense Authorization Amendments and Base Closure and 
Realignment Act of 1988, Pub. L. No. 100-526, §§ 201-209, 102 
Stat. 2623, 2627-34 (1988). 



a six-year force-structure plan, which assesses national security 

threats and the force-structure needed to meet them. 

S S  2903(a)(1)(2). The plan may not specify directly or 

indirectly any military installations within the United States 

that will be closed. The Secretary is to provide the plan to the 

Commission. S 2903(a). The Act also requires the Secretary to 

publish in the Federal ~eqister for notice and comment the 

selection criteria he proposes to use to recommend installations 

for closure or realignment. S 2903(b). 

Under the timetable provided in the 1991 amendments to the 

Act, the Secretary is required to recommend installations for 

closure and realignment by March 15, based on the force-structure 

plan and selection criteria. S 2903(c)(1). The Act directs the 

Secretary to summarize in the Federal ~esister the process by 

which each installation was recommended for closure or realign- 

ment and to provide a justification of each recommendation. 

S 2903(c)(2). The Act requires the Comptroller General, the head 

of the General Accounting Office (GAO), to analyze and report to 

Congress on the Secretary's recommendations and selection process 

by April 15. 5 2903(d) (5). 

Congress charged the Commission with reviewing the 

Secretaryfs recommendations, and with preparing a report for the 

President containing its assessment of the Secretary's proposals 

and its own closure and realignment recommendations. 

S 2903 (d) (2) . The Comptroller General, to the extent requested, 

is directed to assist the Commission in its review. 



S 2903(d)(5). The Act requires the commission to hold public 

hearings on the Secretary's recommendations. 5 2903(d)(f). The 

~omrnission is expressly authorized to change any of the 

Secretary's recommendations if it determines they "deviate[] 

substantiallytt from the force-structure plan and final criteria. 

S 2903(d)(2)(B). If the Commission proposes to change the 

Secretary's recommendations by adding military installations to 

the list for closure or realignment, it must (i) make the 

determination referred to above, (ii) find that the change is 

consistent with the force-structure plan and final criteria, 

(iii) publish the proposed changes in the Federal Resister thirty 

days prior to submitting its recommendations to the President and 

(iv) hold public hearings on the proposed changes. 

S 2903 (d) (2) (C) 

The Commission must report its recommendations to the 

President by July 1. S 2903 (d) (2) (A). The President then has 

two weeks in which to approve or disapprove the Commissionrs 

recommendations in whole or in part and must transmit this 

determination to the Commission and Congress. 5 2903(e). If the 

President disapproves any recommendations, the Commission has 

until August 15 to submit a revised list of recommended closures 

and realignments to him. 5 2903(e)(3). If the President does 

not approve the revised list of recommendations by September 1, 

the process for that year terminates. S 2903(e)(5). 

If the President approves the ~ommission~s recommendations, 

Congress has 45 days from the date of approval or until the 



adjournment of Congress sine die, whichever is earlier, to pass a 

joint resolution (which is subject to presentment to the 

President) disapproving the recommendations in toto. 55 2904(b), 

2908. Congress may not pick and choose among the 

recommendations; it must approve or disapprove them in their 

entirety without amendment. If a joint resolution of disapproval 

is passed, the Secretary of Defense may not carry out the 

closures and realignments approved by the President. S 2904(b). 

If Congress does not, through a joint resolution, disapprove 

the recommendations, the Secretary is required to implement them. 

The Secretary must initiate all recommended closures and 

realignments no later than two years after the date on which the 

President sent his report to Congress. S 2904(a)(3). All such 

closures and realignments must be completed within six years from 

the date of the President's report to Congress. S 2904(a)(4). 

FACTUAL BACKGROUND 

1. The 1993 Air Force Selection Process 

To facilitate its selection process for the 1993 round of 

base closings, the Department of the Air Force appointed a Base 

Closure Executive Group (BCEG) to implement the Act. Defense 

Base Closure and Realignment Commission 1993 Report to the 

President (Report), p. 3-4 (Exhibit A). Based on data received 

from questionnaires, the Air Force analyzed 99 bases and 

performed on-site surveys at 48 installations to evaluate the 

ability of each base to accommodate increased force-structure. 

Id. After categorizing bases according to their mission and 



analyzing relevant capacities for various activities, the BCEG 

developed a rating scale related to the eight final selection 

criteria. Id. For each category, the BCEG voted by secret 
A m  ly st's C V ~ P  \UP$? 

ballot on closure and realignment ---------d.-"----- 

then briefed the Acting Secretary of the Air 

t h P . l a a a a a  to the Secretary of Defense. Id. 

2. The Base Closure Commission Process 

Although PAFB was not on the list of Air Force installations 

recommended for closure or realignment by the Secretary of 

Defense, the Commission added this base to the list. Report, 

p. 1-76. The Secretary had recommended PAFB remain open as the 

future home of a newly conceived East Coast Air Mobility Wing -- 
a mobility base which would support the new Major Regional 

Contingency strategy. The Commission, however, determined that 

McGuire AFB in New Jersey was a preferable location for the Air 

Mobility Wing. Id. pp. 1-76-77. It found that PAFB had a 

relatively small active duty force-structure supported by a large 

installation and support organization. id. It also determined 

that the base could be closed with relatively low costs. Id. 

Further, it determined that annual fuel resupply to support the 

proposed Air Mobility Wing would be approximately 460% higher e/ 

than at McGuire AFB. Id. The Commission was also concerned 

about public safety at PAFB because of continued commerical 

development in the area. Id. These determinations were made 

only after the Commission conducted investigative hearings, fact- 

finding visits, including one to Plattsburgh, regional hearings 



to obtain input directly from affected communities, and after 

having received a multitude of letters from concerned citizens, 

pp. 3-13. 

After this thorough investigation, the Commission found that 

the Secretary of Defense had deviated substantially from final 

criteria 2 and 4, and therefore recommended closing PAFB. It 

further found that this recommendation was consistent with the 

force-structure plan and the final criteria. Id. 

On June 1, 1993, the  omm mission published a notice in the 

Federal ~egister adding PAFB, among other installations to the 

list of bases the Commission would consider closing for 1993. 

Complaint, f 58. See 58 Fed. Reg. 31192 (?)  (June 1, 1993) . 
During June, hearings were held by the  omm mission, as required by 

the statute, and on July 1, 1993, the  omm mission delivered its 

report to the President, which included, inter alia, a 

recommendation that PAFB be closed. Id. 99 59-66. On July 2, 

1993, the President approved the Commissionrs recommendations, 

and transmitted his approval to the Commission and to Congress. 

Id. f 69. The period for congressional action lapsed without a - 

joint resolution of disapproval. 

3. Plaintiffsr Allesations 

Despite the fact that it is 45 pages in length and states 10 

separate @vClaims for ~elief," plaintiffsr complaint actually 

focuses on a single alleged procedural error on the part of the 

Commission. Plaintiffs allege that the Commission exceeded its 

authority under the Act because the Secretary of Defense did not 



recommend PAFB for closure or realignment and because it 

recommended (PAFB) closure without expressly finding that the 

Secretary's recommendation to keep it open deviated substantially 

from the force-structure plan and final criteria. Complaint, 

2. Plaintiffs further allege that the Commissionfs procedural 

error somehow infected, and rendered unconstitutional the actions 

of the President in approving its recommendations. Id. 1 80. 

Plaintiffs allege varying forms of injury arising from the 

Commissionfs recommendation and the President's decision to close 

PAFB. Plaintiff State of New York alleges only that closing of 

PAFB would negatively affect the state's "military readinessw 

because PAFB currently houses various units of the State Air 

National Guard. The three other governmental-entity plaintiffs, 

the City of Plattsburgh, the Town of Plattsburgh and the County 

of Clinton, claim several forms of economic injury, including the 

loss of jobs, tax revenues and other harm to their local 

economies. Id. 1% 26-28.3 The union plaintiff, Local 3735, AFGE 

and its individual members claim loss of jobs. Id. n 30. The 

intervenor-plaintiffs, the Peru Central School District and its 

president, Virgil Forrence, similarly claim a loss of revenue 

resulting from the closure of PAFB due to the fact that it 

maintains two schools on the Base. Affidavit of Dennis Curtin in 

Support of Motion to Intervene, 7. 

3 Each state and local governmental entity is joined as a 
plaintiff by one or more elected or appointed officials who sue 
only in their respective representative capacities. Complaint, 1 
24; see, e.u., id. qq 4, 6 & 8. 



ARGUMENT 

I. PLAINTIFFS LACK STANDING TO MAINTAIN THIS 
ACTION BECAUSE THEY ARE NOT WITHIN THE ZONE 
OF INTERESTS OF THE BASE CLOSURE ACT 

Article I11 of the Constitution limits federal court 

jurisdiction to ttactual cases or controver~ies.~ ~imon v. 

Eastern Kentuckv Welfare Riqhts Oraanization, 426 U.S. 26, 37 

(1976). This requirement dictates that a plaintiff demonstrate, 

as an "irreducible minimumfW that it has suffered an injury-in- 

fact, that the injury is "fairly traceablew to the challenged 

action, and that the injury is likely to be redressed by the 

relief sought. Vallev Forse Christian Colleqe v. Americans 

United for Separation of Church and State, 454 U.S. 464, 472 

(1982); Simon, 426 U.S. at 38, 41. A plaintiff Itmust clearly and 

specifically set forth facts sufficient to satisfy these Art. I11 

standing requirements," Whitmore v. Arkansas, 495 U.S. 149, 155 

(1990); "standing cannot be 'inferred argumentatively from 

averments in the pleadings . . . . FW/PBS, Inc. v. Dallas, 493 

U.S. 215, 231 (1990) (citations omitted). 

Even where the plaintiff demonstrates an injury-in-fact, it 

must still establish that it is "within the zone of interests 

sought to be protectedw by the statute in question. Air Courier 

Conf. v. American Postal Workers Union, 498 U.S. 517, 523-24 

(1991) (citations omitted); Vallev Forqe Christian Colleqe, 454 

U.S. at 457. This prudential component of standing is derived 

from the requirement of the ~dministrative Procedure Act that a 

plaintiff be "aggrieved by agency action within the meaning of a 



relevant statute." 5 U.S.C. § 702; see Clarke v. Securities 

Industry Assln, 479 U.S. 388, 394, 400 n.16 (1987). 

Even if plaintiffs were able to show that they have or will 

suffer injuries-in-fact sufficient to satisfy constitutional 

standing requirementsI4 they lack standing because these alleged 

injuries do not fall within the zone of interests protected by 

the Base Closure Act. See Air Courier Conference, 498 U.S. at 

523-24 (citing Luian v. Natll Wildlife Federation, 497 U.S. 871, 

883 (1990)). The essential inquiry posed by this requirement is 

one of congressional intent: "whether Congress 'intended for a 

particular class of plaintiffs to be relied upon to challenge 

agency disregard of the law.Itt Clarke, 479 U.S. at 399 (quoting 

Block v. Community Nutrition Inst., 467 U.S. 340, 347 (1984); Air 

Courier Conference, 498 U.S. at 524. The purpose of the zone of 

interest test is to nexclude those plaintiffs whose suits are 

more likely to frustrate rather than to further statutory 

objectives." Clarke, 479 U.S. at 397 n.12. 

None of the plaintiffs fall within any zone of interest of 

the Base Closure Act.' The purpose of the Act is to facilitate 

4 Defendants do not concede that plaintiff State of New 
York, which has alleged as its only injury that closing of PAFB 
would negatively affect its "military readiness," has stated an 
injury-in-fact sufficient to give it standing. See [cite]. In 
addition, because the elected and appointed government official 
plaintiffs sue in their representative capacities only, their 
standing depends totally on that of the entities they represent 
and need not be separately analyzed here. 

In fact, as discussed below, no plaintiff challenging a 
closure or realignment recommendation could satisfy the zone of 
interests test with respect to the Base Closure Act, since the 
Act precludes judicial review over all such challenges. 



the closure or realignment of military installations no longer 

needed in light of a diminished military threat. See H.R. Rep. 

101-665, lOlst Cong., 2d Sess. 341, reprinted in 1990 U.S. Code 

Cong. C Admin. News 2931, 3067 (H.R. Rep. 101-665). Congress 

acknowledged the need to close military installations despite the 

economic dislocations that might result. Id. Moreover, Congress 

recognized that closures might be derailed through litigation 

and, accordingly, expressed its belief that military determina- 

tions should not be and are not subject to judicial review. H. 

Conf. Rep. No. 101-923, lOlst Cong., 2d Sess. 705, re~rinted in 

1990 U.S. Code Cong. & Admin. News 3110, 3257 (H.R. Conf. Rep. 

101-923). 

Plaintiffsf interests in blocking the closure of PAFB, 

contrary to the recommendations of the Commission, and the 

decision of the President, is antithetical to the Actfs purpose 

to establish a streamlined process that would ensure the prompt 

closure and realignment of military installations. There is 

nothing in the Act or its legislative history that reflects a 

congressional intent to protect the interests plaintiffs may be 

asserting, or their interests in having PAFB remain open. Any 

benefit plaintiffs could be said to derive from the Act is 

necessarily incidental to that of the public. In fact, 

plaintiffsf claims here are virtually identical to those rejected - 

on zone of interest-standing grounds in People of the State of \,+ 
li" 

C ' 
Illinois ex rel. Hartisan v. Chenev, 726 F. Supp. 219 (C.D. 

Ill.). In that action, employing assorted constitutional 



theories and APA claims, the State of Illinois challenged a 

decision to close two military installations under the Base 

Closure Act. The same sort of injuries were alleged there as are 

alleged here. However, the court which was openly sympathetic to 

the state's concern, held that it lacked standing, inter alia, 

because it was not within the zone of interests of the Act. 

The district court noted that: 

To satisfy the test the plaintiff must 
'assert[] some interest that has a "plausible 
relationshipw to at least one of the concerns 
that actually motivated Congress to take 
legislative action.' City of Milwaukee v. 
Block, 823 F. 2d 1158, 1166 (7th Cir. 1987) . 
Where the plaintiff is not itself the subject 
of the contested regulatory action the 
plaintiff is denied a right of review where 
its interests are so marginally related to or 
inconsistent with the purposes of the statute 
that it cannot reasonably be assumed that 
Congress intended to permit the suit. Clarke 
v. Securities Industry Association, 479 U.S. 
at 399, 107 S. Ct. at 757. 

~llinois, 726 F. Supp. at 227. The court found that the State of 

Illinois did not fall within the zone of interests because it was 

not the subject of the government's action, and it had no 

constitutional or statutory role in federal military policy. Id. 

The state's only interest was in keeping the bases in question . 

open -- an objective "completely inconsistentw with the 
objectives of the Act. Id. For these identical reasons, 

plaintiffs in this action are also not within the zone of 

interests. The governmental-entity plaintiffs care only about 

harm to the local economy, a factor which Congress acknowledged 

as a given in this statutory scheme. similarly, the loss of jobs 



claimed by the union plaintiff, its leadership and its members is 

inconsistent with the objectives of the Act. See also National 

Federation of Federal Gmployees v. United States, 727 I?. Supp. 

17, 22 (D.D.C. 1989), aff'd 905 F.2d 400 (D.C. Cir. 1990) 

(government contractor alleging deprivation of its business from 

contracts with bases scheduled for closure under the 1988 Base 

Closure Act and a union representing civilians employed by bases 

scheduled for closure were not within the zone of interests of 

the Act). 

11. DEFENDANTSf ACTIONS ARE NOT SUBJECT TO JUDICIAL REVIEW 

In the absence of congressional consent to entertain a claim 
A 

against the United States, the Court lacks authority to hear the 
,.id " 

claims or grant relief. See United States v. Testan, 424 U.S. 

392, 399 (1976). The complaint purports to raise an issue of 

statutory construction under the Base Closure Act, but fails to 

identify a waiver of the governmentfs sovereign immunity to 

permit this Courtfs review. The Base Closure Act does not waive 

the government's immunity to suit. To the contrary, it reflects 

Congress' intent that its provisions be non-reviewable. The APA, 

the basic vehicle for review of challenges to agency action, is 

unavailable here because the actions challenged are not final, 

and under Franklin v. Massachusetts, 112 S. Ct. 2767 (1992), the 

President is not an agency subject to judicial review under the 

APA. Nor is review available under any common law principles of 



judicial review6 for alleged constitutional violations outside 

the carefully limited provisions of the APA. Plaintiff's claims 

must therefore be dismissed as non-reviewable. 

A. Plaintiff's Claims Are Not Subject To 
Review Under The APA Because There Is 
No Final Asency Action 

Plaintiffs seek review of the Commissionfs recommendations 

to the President to close PAFB under the APA. See Complaint, 

a$ 136-140. However, absent specific statutory authorization, 

only "final agency action for which there is no other adequate 

6 In Specter v. Garrett, 971 F.2d 936 (3d Cir. 1992) the 
Court of Appeals for the Third Circuit held that plaintiffsf 
challenge to the closing of the Philadephia Naval Shipyard, 
claiming procedural irregularities similar to those alleged in 
this action, could proceed in district court. The Supreme Court, 
however, remanded for reconsideration in light of its decision in 
Franklin v. Massachusetts, 112 S. Ct. 2767 (1992), holding that 
no APA review of the President's actions is available. On 
remand, the Third circuit still found plaintiffsf claims 
reviewable based on "common lawgg principles of judicial review 
outside the carefully limited provisions of the APA. Specter v. 
Garrett, 971 F.2d 404, 411 (3d Cir. 1993) (Specter 11). 

Subsequently, in countv of Seneca, et al. v. Chenev, 12 F.3d 
8 (2d Cir. 1993), the Court of Appeals for the Second Circuit, in 
an oblique footnote reference, gave lip service affirmation to 
the Third Circuitfs decision in Specter I1 on the issue of 
reviewability. 12 F.3d at 11 n.3. Although Seneca seems to hold 
that claims brought under the Base Closure Act are justiciable 
for the reasons stated in Specter 11, the Seneca decision is 
quite distinguishable because the question that the court 
actually dealt with there was almost completely unrelated to that 
confronting the Third Circuit in Specter 11. Seneca involved a 
challenge to a RIF under the Base Closure Act. On appeal from 
the district court's preliminary injunction, the government 
successfully argued that the RIF was not covered by the Act. 
Since the only question addressed by the Second circuit was 
whether a RIF was included within the meaning of the term 
"realignmentw under the Act, a much narrower issue than addressed 
in Specter 11, this Court is free to look at the broader issue of 
judicial review under the Act for common-law violations without 
any constraints. 

3 



remedy in a courtw is subject to judicial review under the 

Administrative Procedure Act. 5 U.S.C. § 704. As the Supreme 

Court explained recently, the "core question" in determining 

whether agency action is "finalw is Ifwhether the agency has 

completed its decisionmaking process, and whether the result of 

that process is one that will directly affect the parties.l8 

Franklin v. Massachusetts, 112 S. Ct. 2767, 2773 (1992). 

In Franklin, the Court held that an APA challenge to the 

decennial reapportionment of the House of Representatives could 

not be entertained, because none of the actions at issue in the 

case constituted final agency action. Under the applicable 

census statutes, the Secretary of Commerce submitted a census 

report to the President, who in turn determined the number of 

Representatives due each state and reported that decision to 

Congress. The Court concluded that the actions of the Secretary 

were not wfinal,tf reasoning that "the Secretary's report to the 

President carries no direct consequences . . . it serves more 
like a tentative recommendation than a final and binding 

determination . . . .I1 Id. at 2774. As the Franklin Court 

recognized, Itthe action that . . . has a direct effect on the 
reapportionment is the President's statement to Congress, not the 

Secretary's report to the President," because nothing barred the 

President from directing the Secretary to change the census. 

~ d .  - 

(continued ...) 



Here, as in Franklin, the acts of the Commission in 

preparing the recommendations are not final agency action and are 1 
not subject to review under the APA. The report of the 1 
Commission recommending closure of PAFB, like the census report 

of the Secretary, is not binding on the President and does not 

have any "direct consequencesn (Franklin, 112 S. Ct. at 2774), 

since it takes effect only if the President accepts it and I 
Congress does not disapprove it. See p. , supra. The President 

has the authority to request revisions to the Commissionfs report 1 
and to reject the commissionfs recommendations, thereby 1 
terminating a base-closing cycle altogether. Id.; Cohen v.  ice, 

992 F.2d 376, 381-82 (1st Cir. 1993). 

Even where, as here, the President has acted on those I 
recommendations, the actions of the Commission remain non-final 

( . . . continued) 
Franklin also held that even though the final action 

complained of was that of the President, because the President is 
not an agency within the meaning of the APA, his actions are not 
subject to review. 112 S. Ct. 2767. Plaintiffs here, as in 
other Base Closure Act challenges, have shied away from naming 
the President as a defendant, although they clearly challenge the 
exercise of presidential authority. See, e.s., complaint an 80 & 
82. To the extent their complaint can be construed as a 
challenge to presidential action, that action is not subject to 
review. Moreover, to grant plaintiffsf requested relief would 
unduly interfere with the President's unreviewable discretion to 
determine which bases and military installations should be 
subject to relocation or realignment and would, effectively, 
permit plaintiff to make an end-run around the APA. See 
Franklin, 112 S. Ct. at 2776; Armstronq v. Bush, 924 F.2d 282, 
289 (D.C. Cir. 1991). Cf. Specter v. Garrett, 971 F.2d 936 (3d 
Cir. 1992) (judicial review under the Base Closure Act not 
precluded for certain procedural challenges), vacated sub nom. 
OfKeefe v. Swecter, 113 S. Ct. 455 (1983), afffd on remand, 995 
F.2d 404 (3d Cir. 1993), ap~eal pendinq sub nom. Dalton v. 
Specter, Sup. Ct. No. 93-289. 



recommendations and are, therefore, not reviewable by this Court. 

See Cohen, 992 F.2d at 379, 391-92 (affirming the dismissal of a 

challenge to the Secretary of Defensels 1991 base closing 

recommendations, brought after the President had approved those 

recommendations and Congress had rejected overwhelmingly a 

proposed disapproval resolution, on the ground that, under 

Franklin, they were not final agency actions subject to judicial 

review). 

B. No Judicial Review Is Available Based Upon 
Common Law Principles For Challenging Allegedly 
Unconstitutional Acts Of The Commission Or The 
President 

In asserting a basis for judicial review outside of the APA, 

plaintiffs apparently seek to rely on the Third Circuitls 

decision in Specter I1 that although challenges to the 

Commission's recommendations are not reviewable under the APA, 

some "common lawn basis for review exists. Specter 11, 995 F.2d 

at 410-11. Here, plaintiffs contend that the  omm mission exceeded 

its authority in adding PAFB to the base closure list because it 

did not make any determination that the Secretary of Defense had 

deviated substantially from the force-structure plan. Moreover, 

according to plaintiffs1 argument, the President exceeded his 

authority by approving the Commissionls recommendations, and both 

thereby violated the Constitution. See Complaint, qf 70-80. As 

we show below, however, this argument rests on the erroneous 

premise that claims of statutory error by the Commission 



inherently state a claim of constitutional violation by both the 

Commission and the € resident.^ 

In Franklin v. Massachusetts, the Supreme Court definitively 

rejected the notion that presidential actions were reviewable 

under the APA, but observed that the President's actions may 

nevertheless be reviewed for constitutionality. Franklin, 112 S. 

Ct. at 2776. However, if the sort of routine claim of statutory 

error by subordinate officials, as alleged here, triggers ffcommon 

laww judicial review of the President's formal approval of base 

closures, then Franklin's exception for constitutional claims 

will swallow the rule that the President's actions are 

unreviewable. 

Because of separation of powers concerns, the Supreme Court 

has been reluctant, in a variety of contexts, to hold that the 

President's actions are subject to judicial review. a, e.q., 
Franklin, 112 S. Ct. at 2775-76; Nixon v. Fitzqerald, 457 U.S. 

731, 750 (1982) (President absolutely immune from private damage 

suits for actions taken within the outer perimeter of his A 

official duties); Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 

501 (1867) (federal courts in general have "no jurisdiction . . . 
to enjoin the President in the performance of his official 

*-̂ - - x- 

/ aF -\ 
8 Because plaintiffsf challenge here is virtu&'fly the 

same as that of plaintiffs' in Dalton v. Specter, which has been 
fully briefed and argued before the Supreme Court,, this Court may 
choose to await a definitive ruling the by Supreme Court on this 
issue, and not rule on this motion to dismiss. The decision in 
Dalton v. Specter is anticipated around the end of June when the 
current Supreme Court term ends. In that event, defendants 
suggest that all further activity in this action, including all 
discovery, should be stayed as well. 



duties). In light of these concerns, the Presidentfs direct 

exercise of authority should not lightly be subjected to broad 

judicial review on theories of common law reviewability. This is 

especially so when the claims relate to efiors by subordinates in 

,3In 
making non-binding recommendations under a statutory scheme that 

gives the President unfettered authority to accept or reject 

those recommendations. 

Moreover, recognizing such broad common law actions would 

effectively upset the legislative accommodation that resulted in 

Congressf waiver of sovereign immunity in amending the APA in 

1976. See Act of Oct. 21, 1976, Pub. L. No. 94-574, S 1, 90 

Stat. 2721, codified at 5 U.S.C. S 702. Congress enacted this 

APA waiver to correct the confusing and inconsistent manner in 

which the ultra vires doctrine (the only way to obtain relief 

against federal officials) had been applied. See, e.s., 

International Primate Protection Leasue v. Administrators of 

Tulane Education Fund, 111 S. Ct. 1700, 1708 (1991); Malone v. 

Bowdoin, 369 U.S. 643, 646 (1962). Accepting plaintiffsf 

contention that judicial review of the Commissionfs action is 

available outside the carefully crafted confines of the APA 

threatens to re-introduce the very confusion that Congress 

eliminated when it amended the APA in 1976. Also, agreeing with 

plaintiffsf theory that judicial review is available without 

regard to the existence of "final agency action," would disregard 

Congressf understanding that official action is broadly 

reviewable, but only within the framework and limitations of the 



APA. This Court should not embrace the fiction that allows broad 

wcommon lawt1 judicial review to determine whether executive 

officials acted in excess of their statutory authority under the 

1990 Base Closure Act -- even though their actions are not 
reviewable under the APA. See Block v. North Dakota ex rel. 

Board of University& School Lands, 461 U.S. 273, 280-86 (1983). 

While there may be situations in which a constitutional 

challenge to agency action or to the president's action may be 

made outside the APA, this case is not that situation. The test 

of whether the challenge here is to ultra vires conduct, and 

hence of constitutional dimension, or whether it involves simple 

alleged statutory violations, is whether the challenge is to the 

"correctness or incorrectnessw of the decision or to "the power 

of [an] official, under the statute, to make a decision at all." 

See Larson v. ~omestic & ~oreisn Commerce Corp., 337 U.S. 682, 

691 n. 12 (1949) . 9  

Applying this test here, plaintiffs simply have made no 

constitutional challenge. A finding of ultra vires executive 

action, at a minimum, requires a "depart[ure] from a plain 

official duty," Payne v. Central Pacific Ry., 255 U.S. 228, 238 

(1921), rather than a challenge to action that involves the 

exercise of executive discretion. See, e.q., Pennhurst State 

9 In Larson, a pre-APA suit against a federal officer 
dealing with the issue of sovereign immunity, the Supreme Court 
distinguished between claims that an officer acted "ultra vires 
his authorityfl* which would have been a proper subject for 
specific relief, and mere ltclaim[s] of error in the exercise of 
that power," which were barred by sovereign immunity. 337 U.S. 
at 689-90. 



School & Hosp. v. Halderman, 465 U.S. 89, 110-11 n.20 (1984) 

(collecting cases); Board of Liquidation v. McComb, 92 U.S. 531, 

541 (1876) (specific relief against violation of "plain official 

duty, requiring no exercise of discretionw). In other words, '*a 

public officer is not liable to an action if he falls into error 

in a case where the act to be done is not merely a ministerial 

one, but is one in relation to which it is his duty to exercise 

judgment and discretion; even although an individual may suffer 

by his mistake." Kendall v. Stokes, 44 U.S. (3 How.) 87, 98 

(1845). 

Nothing in the Base Closure Act denies the President the 

authority to approve the Commissionrs recommendations unless he 

first determines they were free of procedural error. The Act 

provides only that the President **shall . . . transmit to the 
Commission and to the Congress a report containing the 

President's approval or disapproval of the Commissionrs 

 recommendation^.^ fi 2903(e)(l). Nowhere in section 2903, or 

anywhere else in the Act has Congress imposed any condition or 

limitation on this unqualified authority to approve or to 

disapprove the Commissionsrs recommendations. The President has 

complete discretion to approve or disapprove those recommenda- 

tions and to notify the Commission and Congress of his decision. 

See Specter 11, 995 F.2d at 413 (Alito, J., dissenting). 

Nor is the President under any "plain official dutyg* to 

reject erroneous recommendations. See Payne, 255 U.S. at 238. 

Because no limitation is placed upon his authority by Congress, 



he did not act beyond his statutory powers by accepting the 

Commissionrs recommendations here. Plaintiffs, in short, have no 

authority for the proposition that an Executive Branch officer 

who acts in excess of his statutory authority automatically 

violates the ~onstitution.'~ 

C. Judicial Review Is Precluded By 
The Base Closure Act 

The closure and realignment of military installations 

involve fundamental issues of military policy and national 

security which generally are non-reviewable. Cf. Department of 

the N a w  v. Euan, 484 U.S. 518, 526-27 (1987) (presumption of 

reviewability "runs aground when it encounters concerns of 

national securitytt). Moreover, even if the general presumption 

of reviewability were applicable to this setting, it would have 

to yield to the Base Closure Act, which reflects a congressional 

intent that judicial review be precluded. See Block v. Commun- 

Nutrition Institute, 467 U.S. 340, 351 (1984). 

The Supreme Court in Block set forth three ways in which the 

presumption of reviewability may be overcome: (1) "by specific 

language or specific legislative history;" (2) by an intent which 

lo Tothe extent that plaintiffs here, as did plaintiffs 
in Dalton v. S~ecter, attempt to rely on Younustown Sheet & Tube 
v. Sawver, 343 U.S. 579 (1952), for any such authority, their 
reliance is misplaced. There the only issue was whether the 
President had the constitutional power to seize the steel mills. 
In contrast, here, the underlying question is purely statutory. 
Also, in Younqstown, private property rights were involved, 
providing a common law basis for the action. No such rights 
apply here. Because this action involves neither an issue of 
constitutional authority nor of private property right to be 
vindicated by plaintiffs they may not maintain this action. 



may be Ininferred from contemporaneous judicial construction 

barring review and congressional acquiescence in it, or from the 

collective import of legislative and judicial history behind a 

particular statute;#@ and (3) "by inferences of intent drawn from 

the statutory scheme as a whole.@I 467 U.S. at 351. When 

measured against these standards, a presumption of reviewability 

-- even if applicable -- is overcome by the Base Closure Act. 
First, the Act strikes a delicate balance between the 

Executive Branch and Congress, a balance designed to produce a 

package of closures and realignments that is militarily and 

politically acceptable to both Branches. The Act authorizes the 

Secretary of Defense and the independent Commission to make 

recommendations to the President of installations for closure and 

realignment. The President has unfettered discretion to accept 

or reject those recommendations. At the same time, the Act 

provides for direct congressional involvement and oversight, a 

process that-begins with consultations over the membership of the 

Commission ( S  2902(c)(2)), continues through the deliberations 

preceding the President's decision (e.s., id., S 2902(e)(2)(B)), 

and culminates in the consideration of a joint resolution of 

disapproval. As an integral part of this balance between the 

Executive Branch and Congress, the Act mandates the creation of a 

single, indivisible ggpackage" of closures and realignments that 

stands or falls together. The decision-making process carried 

out by the President and Congress under the Act is political in a 

way that ordinary administrative decision-making is not, and it 



is fundamental to issues of national security, determining the 

very makeup of the Nation's defense establishment. 

Allowing judicial review of any aspect of this process would 

upset this elaborate and carefully balanced statutory mechanism 

in an area of military affairs and foreign relations. Parties 

such as these governmental and private plaintiffs could subvert 

the compromise worked out between the political branches. Cf. 

Armstrons v. Bush, 924 F.2d 282, 290 (D.C. Cir. 1991) .I1 Judicial 

review would effectively disregard the statute's mechanisms for 

congressional oversight, which militate strongly against a 

conclusion that Congress wanted an additional layer of oversight 

by the courts. Finally, judicial review jeopardizes the 

statutory goal of creating a single package of closures and 

realignments that stands or falls together. If individual 

military installations, like PAFB, can be extracted from the 

statutory package through litigation by private parties, the 

military and political assumptions underlying the President's 

decision and Congressf response will be defeated. See Specter v. 

Garrett, 995 F.2d 404, 413 (3d Cir. 1993) (Alito, J., 

l 1  In Armstronq, the court considered the Presidential 
Records Act, 44 U.S.C. §§ 2201, & sea. (PRA), a statute that 
involved a similarly delicate balance. The court concluded that 
the PRA precluded judicial review of the President's decision to 
dispose of certain documents, relying on the careful political 
compromise underlying the Act between the desire to preserve 
presidential records for later public access, and the separation 
of powers concern with interfering in the'Presidentfs day-to-day 
business. 924 F.2d at 290. As the Armstronq court noted, 
"permitting judicial review of the President's compliance with 
the PRA would upset the intricate statutory scheme Congress 
carefully drafted to keep in equipoise important competing 
political and constitutional concerns." Id. 



dissenting). Such a result is inconsistent with Congress1 

objective, evident on the face of the Act, to break the political 

stalemate through the use of a unitary process of closures and 

realignments overseen by both political branches. 

Second, the availability of judicial review would jeopardize 

the Actfs insistence on expedition and finality in the closure 

and realignment process. Based on Congressf recognition that 

I1[e]xpedited procedures . . . are essential to make the base 
closure process work" (H.R. Rep. No. 665 at 384), the Act 

establishes a series of extremely strict time limits that are 

designed to bring the process to a conclusion as quickly as 

possible. See pp. , supra. Congress recognized that delay had 

been one of the primary causes of the stalemate over closures and 

realignments. See Specter, 995 F.2d at 414 (Alito, J., 

dissenting); H.R. Rep. No. 923 at 705 (noting that prior closures 

had lltake[n] a considerable period of time, and involve[d] 

numerous delaysM). Such a strong emphasis on expedition in the 

process of selection is incompatible with the availability of 

protracted litigation to displace the results of that process.12 

'* Even after the process is complete, the Act places a 
continuing premium on expedition and finality. While the Act 
permits a limited class of NEPA suits concerning the 
implementation of final closure decisions, the Act subjects such 
suits to a 60-day time limit. S 2905(c) (3). Moreover, in 
providing for such suits, Congress vlrecognize[d] that [NEPA] has 
been used in some cases to delay and ultimately frustrate base 
closures.~ H.R. Rep. No. 1071 at 23. Thus, the Act forecloses 
all NEPA actions relating to the recommendation and selection - 
process. Allowing other challenges to the process, such as that 
brought by plaintiffs here, is inconsistent with the restriction 
of NEPA challenges to post-selection implementation actions. 



Third, the legislative history of the Act supports the 

conclusion that Congress intended to preclude all judicial 

review. The House Report notes, "[slpecific actions that would 

not be subject to judicial review include . . . the Secretary of 
Defense's recommendation of closures and realignments . . . the 
decision of the President . . . and the Secretary's actions to 
carry out the recommendations of the Commissi~n.~~ H.R. Rep. No. 

923 at 706. While not conclusive, the legislative history is 

consistent with the strong inferences of preclusion reflected in 

the structure and purposes of the ~ct.'~ 

111. PLAINTIFFS HAVE FAILED TO STATE A CLAIM FOR 
DEPRIVATION OF PROPERTY IN VIOLATION OF THE 
DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT 

Plaintiffs claim in their Seventh Claim for Relief that the 

defendants1 alleged failure to follow the procedures set forth in 

the 1990 Act constitutes a deprivation without due process of 

their "property interest" in the continued operation of PAFB. As 

the Second Circuit has pointed out, a procedural due process 

" That plaintiffs1 challenge, like all challenges to the 
selection process, is not subject to review is underscored by the 
separation of powers principles embodied in the political 
question doctrine. See aenerallv Baker v. Carr, 369 U.S. 186, 
208-211, 217 (1962). Plaintiffs seek to enjoin defendants from 
implementing the President's decision to close PAFB on the ground 
that the decision exceeds the authority of the Base Closure Act. 
Complaint, f 72. Even if this challenge is construed as posing 
an issue of statutory interpretation only and one, therefore, 
that is typically "within the province of the Courts," it would 
nevertheless be nonjusticiable, because of the vfpossible 
consequences of judicial action . . . . Cranston v. Reasan, 
611 F. Supp. 247, 253 (D.D.C. 1985), auotins Baker v. Carr, 369 
U.S. at 211-12. The relief plaintiffs seek, and indeed any 
meaningful relief, would intrude, either directly or indirectly, 
on the merits and authority of the President's decision. 
Plaintiffsf claim is therefore nonjusticiable. 



claim triggers an analysis under a familiar framework. Strons v. 

Uniondale Free School District, 902 F.2d 208, 211 (2d Cir. 1990). 

The threshhold issue is whether plaintiffs assert any property 

interest protected by the Constitution. Id. Here, the answer to 

this threshhold question is plainly "no;" hence, plaintiffs1 due 

process claim must be dismissed. 

The Fifth Amendment prohibits the federal government from 

depriving persons of their property without due process of law. 

This prohibition is not a guarantee against incorrect or ill- 

advised decisions. Bisho~ v. Wood, 426 U.S. 341, 350 (1976). 

Nor is it a panacea for all instances where an agency of the 

federal government fails to act pursuant to appropriate proce- 

dures. Shell Oil Co. v. Kre~s, 445 F. Supp. 1128, 1139 (D.D.C. 

1977), revld. on other srounds, 595 F.2d 814 (D.C. Cir. 1979). 

Rather, it is "a narrow, personalized guarantee which only 

protects against the deprivation of onels own libertv and 

pro~ertv.~~ Three Rivers Cablevision, Inc. v. City of Pittsburqh, 

502 F. Supp. 1118, 1128 (W.D. Pa. 1980) (emphasis in original). 

In considering whether plaintiffs have a protected property 

interest in PAFB1s continued operation, it is well-settled that 

such interests are not created by the constitution. West Farms 

Associates v. State Traffic Commln, 951 F.2d 469, 472 (2d Cir. 

1991); Rosowski v. New Hartford Central School Dist., 730 F.  

Supp. 1202, 1205 (N.D.N.Y.) , affld 914 F.2d 240 (2d Cir. 1990). 

Rather, "they are created and their dimensions are defined by 

existing rules or understandings that stem from an independent 



source such as state law -- rules or understandings that secure 
certain benefits and that support claims of entitlement to those 

benefits." Board of Resents of State Colleses v. Roth, 408 U.S. 

564, 577 (1972); Rocxowski v. New Hartford Central School Dist., 

supra. 

The "independent sourcefg plaintiffs point to here in support 

of their asserted property interest is the Base Closure Act, 

which they claim "entitlesM them "to a fair process in the 

determination of which bases should be closed or realigned." 

Complaint, g 126. However, one cannot have a property interest 

in a "fair process." Due process is not itself a property right, 

but rather a constitutional right to procedures which protect 

property interests. That is why Itthere can be no property 

interest in a procedure itself.Ig Three Rivers Cablevision, 502 

F. Supp. at 1128. See also West Farms Associates, 951 F.2d at 

472 (finding no property interest in state procedural right to be 

heard in connection with issuance of certificate that was 

prerequisite for shopping mall development). 

The mere violation of a legal procedure is insufficient to 

establish a deprivation of property, because "in each due process 

case we have a separate benefit (the liberty or property 

interest) and a separate procedure (the delineated process due) 

involved." Three Rivers Cablevision, 502 F. Supp. at 1128. 

Consequently, "if there be a protected interest involved here, it 

is to be found in the benefit whose enjoyment is sought to be 

regulated by the procedure. . . ." Three Rivers Cable 



Television, 502 F. Supp. at 1128-29 (emphasis in original). 

also Roth 408 U.S. at 576 (##The Fourteenth Amendment's - - 1  

procedural protection of property is a safeguard of the security 

of interests that person has already acquired in specific 

benefitsu) (emphasis added). 

Plaintiffs therefore cannot establish a deprivation of 

property simply by showing that some of the procedures set forth 

in the Act were not followed. Their attempt to do so begs the 

very question at issue: Exactly what property interest are they 

being deprived of? To answer this question, plaintiffs must 

identify a benefit protected by the Act's procedures in which 

they have a property interest. This they cannot do.14 

The Supreme Court has stated that, in order to possess a 

property interest in a benefit, I1a person clearly must have more 

than an abstract need or desire for it. He must have more than a 

unilateral expectation of it. He must, instead, have a legiti- 

mate claim of entitlement to it." I Roth 408 U.S. at 577. 

plaintiffs claim a benefit in the continued operation of PAFB. 

There can be no doubt that PAFB benefits plaintiffs in many 

respects. But it is equally obvious that plaintiffs do not for 

that reason have a "legitimate claim of entitlementu to PAFBfs 

continued operation. See Chu v. Schweiker, 690 F.2d 330, 333-34 

' Plaintiffs attempt to manufacture such a benefit by 
completely misreading the statute. Thus, they allege that if the 
Commission had complied with the procedural requirements of the 
Act, it would have been forced to follow the recommendation of 
the Secretary of Defense to keep PAFB open. Complaint, lfl 119- 
121. However, nothing in the Act guarantees this result; 
therefore, no property right is created. 



(2d Cir. 1982) (medical residents at U.S. Public Health Service 

hospital closed as cost-cutting measure had no property interest 

in their positions). 

Although plaintiffs have a strong interest in keeping PAFB 

open, the determining factor in whether an interest amounts to a 

property right is its nature rather than its weight. Meachum v. 

Fano, 427 U.S. 215, 224 (1976). The nature of plaintiffs1 

interest in PAFBfs continued operation is no more than a 

Itunilateral expectation," Roth, 408 U.S. at 577, because the 

government has no obligation to keep PAFB open. See Chu v. 

Schweiker, suwra. It is also purely subjective, in that it does 

not rise above the level of an "abstract need or desire.I1 Id. 

Plaintiffsf interest in PAFB is therefore not a property 

interest. See Tarpeh-Doe v. United States, 904 F.2d 719, 722 

(D.C. Cir. 1990), cert. denied, 111 S. Ct. 955 (1991) (protected 

interests are those to which a claimant has a legitimate 

entitlement; a mere expectancy grounded in Ian abstract need or 

desiref is insufficient to trigger the protections of the Due 

Process Clause). 

Nor does the Act contain the "substantive limitations on 

official discretiont1 necessary to create a protected property 

interest. See Olim v. Wakinekona, 461 U.S. 238, 249 (1983); West 

Farms Associates, 951 F.2d at 472; cf. RRI Realty CorD. v. Inc. 

Villase of Southam~ton, 870 F.2d 911, 918-19 (2d Cir.), cert. 

denied, 493 U.S. 893 (1989). The Act imposes no substantive 

limitations on the power of the President and Congress to approve 



or disapprove the Commissionls recommendations. See SS 2903(e), 

2908(a). The Act does not require the President and Congress to 

accept or reject those recommendations on the basis offered by 

the Secretary or the Commission. Plaintiffs1 attempt to rely on 

the Secretary's base closure criteria, see S 2903(b), as a basis 

for their alleged property interest is therefore misplaced. It 

is well-established that recommendations or guidelines do not 

constrain official discretion sufficiently to create a legitimate 
/ 

expectation of entitlement. See Kentucky Department of Correc- 

tions v. Thom~son, 109 S. Ct. 1904, 1910 (1989) (in order to 

create a liberty interest, regulations must contain "explicitly 

mandatory languageItf i.e., specific directives to the decision- 

maker that if the regulations1 substantive predicates are 

present, a particular outcome must follow). 

Moreover, even assuming that plaintiffs did have a 

cognizable property interest in the operation of PAFB, the only 

process to which they would be entitled was the joint resolution 

of disapproval by Congress. It is well-settled that when burdens 

are imposed on a broad class of persons through legislative 

action, the only process due under the Due Process Clause is the 

legislative process itself. See Bi-Metallic Investment Co. v. 

State Board of Eaualization, 239 U.S. 441, 445 (1915); Minnesota 

State Board for Community Colleses v. Kniqht, 465 U.S. 217, 283, 

285 (1984). 



IV. PLAINTIFFS' FIFTH CLAIM FOR R E L I E F  F A I L S  TO 
STATE A CLAIM UPON WHICH R E L I E F  MAY BE GRANTED 

Plaintiffs correctly note that the Act requires the 

~omrnission to publish in the Federal Register any changes it 

proposes to make to the recommendations of the Secretary not less 

than 30 days before transmitting its recommendation to the 

President. Complaint, 1 108. Next, they correctly allege that 

the commission published its notice regarding closure of PAFB in 

the Federal Register on June 1, 1993, and transmitted its report 

to the President on July 1, 1993. Id. f 109. However, plain- 

tiffs inexplicably follow with the claim that the publication in 

the Federal Regisiter was "untimelyw in that it preceded 

transmission of the report to the President by only "29 days." 

Id. 9 110. Clearly, as alleged on the face of their complaint, - 

publication occurred exactly 30 days prior to the transmission of 

the report to the President. Therefore, plaintiffs have alleged 

absolutely no claim here which could form the basis for any 

relief. In any event, for the reasons set forth in Part 11, 

suwa, this claim of procedural irregularity is not subject to 

judicial review. 

CONCLUSION 

For all of the foregoing reasons, defendants respectfully 

request that their Motion to Dismiss be granted and that 

plaintiffsf complaint be dismissed with prejudice. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 



GARY L. SHARPE 
United States Attorney 

JAMES C. WOODS 
Assistant United States Attorney 

ARTHUR R. GOLDBERG 
Attorney, Department of Justice 
Civil Division 
Post Office Box 883 
Washington, D.C. 20044 
(202) 514-4783 

Attorneys for Defendants 
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~is t r i c t  of New York, the g l a t n t i f f s  contend that there are no 

genuine issues as to the  Poliowing material factc: 

I .  The Act's purpose i s  I t to  provide a fair process that  

will result in the timely closuro and realignment of m i l i t a r y  

installations i n s i d e  the United States." § 2901(b). 

2 .  The A c t  creates an independent commission, denominated 

the "Defense B a s e  Closure and Realignment commiseionn, which is 

appointed by the President of the United Statee with the advice 

and consent of the Unitea States Senate. § 2902(a). 

3. The Secretary is obligated to provide the United States 

Congress an8 t h e  Commission with a six year  nforae structure 

plan'' for the United States A r m 4  Forces that assesses national 

security threats and the force structure needed to m e e t  them. 

§ 2903 (a) (I) - (2) . 
4 .  The A c t  a l s o  requires the Secretary to formulate 

criteria far use in identifying bases for closuxe or realignment. 

These criteria are rsquired to be published in the Federal 

Register for public notice and comment, and are f u r t h e r  required 

to be submitted to the Unite4  States  Congress for  evaluation and 

approval. g 2903(b). 

5 .  Xn order to i n i t i c t e  the base closure an8 realignment 

base closures and 

PP-Wtej.w-, and such 

upon the aforesaid force 

( structure plan and f ina l  criteria. $i 2903 (c) (1). 

1 4 4 1 ~  ApA IS?* 
The Commission must theh review theae recoktmehdntiona, 
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and prepare  a report for tho President aontaining its review and 

analysis of the Secretary's proposals and the  Commissionls 

recommendations fox base closures and realignments. 

$ 2903 (a) ( 2 )  

7. The A c t  requires the Commission to hold public hearings 

on the Secretary's recommendations. § 2 9 0 3 ( d ) ( l ) .  w' 

8 .  sect ions 2903 (8 )  ( 2 )  (3) of the Act; provides that "the 

Comission may make changes in any of the recom~ndat loas  made by 

the Secretary i f  the comission determines that the Secretary 

deviated substantially from the forcc structure plan and f i n a l  

criteria referred to in subsection (c) (1) in making W 

recommendations. 

9 .  Sections 2903 (6) (2) (C) & (D) of the Act provide t h a t  

the  omission may add a military installation bp the list of 

military installntfons recommended by the Secretary for closure 

or realignment "only if,* mong other requireyen& the C 
Commission makee the dmterminations required by 2903 (a) (2) ( 0 )  

\ 
that the Secretary deviated substantially from the force 

structure plan and final criteria, and "publishes notice o f  the 

proposed change in the Federal Register not less than 3 0  days 

before transmitting its recoxrunendations to the President. . . . )t 
10. The Commission's report to the President must expla in  

rec yl\oo(Pr 
and j u s t i f y  any departure f 

recomendations. § 2903 (d) ( 3 )  . 
11. After the C6mi:sslon has made its recommendations, We 

A c t  requires t h a t  by July 1 of the year in i s sue  they be 



presented to the President  for hia  review. S 2 9 9 3 ( d ) ( 2 ) ( A ) -  ' 

12. The President may approve the Commission4s 

recomendatione, or disapprove them, in whole or in part, and 

must UancrniC h i s  determination to the Commlaslon ana the United 

13. If the Pres ident  approves the recommendations of the 

Commission, the United States Congress has 45 days from the da te  I 
of t h i s  approval to pass a 3 o i n t  xesolutian disapproving 0 4  the - 

reeommsndiations in their entirety. Sg 2904(b), 
I 

2908. 
(,'! & c r o r  

diW 'P")  14- If such a Congrossfonal disapproval ruso2ution i s  

ec' enacted, the Secretary may not: close the bases approved for 

aloouvs by the Prebident.  g 2904 (b) , 

I f ,  If the President disapgrov~s the Commission's 

b ' recommendations, f n  whole or in part ,  he returne them to the lYC I - 

-/ 

Comniseion. The ~ o m i s a i o n  Geconansers its recomendati>> I 
in view of the presidentas a c t i o n w r c s u b m i t e  a revised list I 
for the President's consideration by August 15. S 2903(e)(3). 

16. I f  the President does not send to tho U.S. Congress an 

appxoved list of recbmneMations (in th; form in which it is-- hQCfSscE 

returnad by the Commission) by September 1st of the year in which 
-, 

the Commission has  transmitted suoh recorkendationa to the 
-h;t*trlAJL President. base closure prooess for chat year 1s terminated -1 9 -tot, hm@4 
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17. On February 15, 1991, the Secretary, pursuant r o  the 

A c t ,  published i n  the Federal Register, for public not ice  and 

comment, the criteria usad by him in identifying bases for 

closure or r e a l i g r u n e n t .  $ 2 9 0 3  (b) . 
1 8 .  On ox- about February 15, 1991, these criteria wore 

presented to the Uni ted  State8 congreme which evaluated and 

approved t h e m  on or about March 15, 1991, as rocpired by tho A c t -  

S 2903 (b) . 
19. - I n  December, 2 9 9 2 ,  tne secretary announced that the I 

f i n a l  criteria to be used in 1993 would be identical to thoso  I 
t h e  Secretary provided tho 

with a s i x  year forco 

ructure plan sssessing national security threats ahd the force r 
structure needed to m e e t  tnem for the  yaars 1994 t k o u g h  1999., 
h 
S 2903 (a) (I) - ( 2 )  . 

21. On March 35, 1993, the Secretary, pursuant to the A c t ,  

recommended baae C ~ O S U ~ Q S  and realignments to the Commfs~f~n 

based upon t he  amresaid forae structure plan and final. criteria ' 

used in identiEying bases for closure or realigtlment. 

§ 2903 (c) (1). 

2 2 .  In his racommendations, the Secretary did not recommend 

Plattsburgh ~ i r  Force Base for either realignment or cloauro, 

having previously determined that Plattshurgh Air Force BaSe 

on, remain open a%' the 

S 
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v" east coast horns base 02 one of two newly-conceived composite 

unit$ called A i r  Mobility Wings. 

23.  The Sacretary's decision to retain Plattsburgh A i f  

Force Bass as the home of the East Coast A i r  ~obility Wing was 

dotarmined to be consistent w i t h  the force structure plan and 

f i n a l  criteria based upon an analysis of 160 separate factors / 

which w e r e  formulated by the United States A i r  Forca. 

2 4 .  This &iscussion of Plattsburgh A ~ Y  Force Base by the 

Secretary as par t  OE the recamendation regarding McCuire Air 

Force Base was necessary since t h e  1ocat.ion of the Ea6t Coast ~ i r  
\ 

Mobility Wing at Plattsburgh A i r  force Base played a key role i n  

determining the Secretary's r~~ammenaations regarding realignment 

of McGuira A i r  Fosce Base. 

25. Since  the discussion of Plattsburgh Air Forae Base by 
I 

I the Secretary waer not f n  th& form of a separate rcc~mmendation 

for either alosure or realignment, bu t  only i n  the context of the 
, recommendation rogarding disposition of WcGuire ~ i r  Force B a s e , L t ' ~  ( 

and exclusively to the on ly  , 

he air mobility w i n g .  In other words, 

there was no discussion by the Secretary of other needed military 

uses of Plattsburgh, if it w e r e  not  to serve as home of  the E a s t  J %I" 
Coast A i r  Mobility Wing. 

26. ~otvithstanding the Secretary's designation of 

Plattsburgh Air Force Base as the l o c a t i o n  of the East Coast 

Mobilizy Wing, on June 1, 1993, the Commission published a notice 

in the Federal Plattsburgh A i r  Force 

6 
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Base, among other military Installations, to the list the 

Comission would "coneider as propoeed additions to the Secretary 
' 

of! Defense's March, 1993 list of military installations 
- 

recommended for closure or realignment." The r om mission made no 

findings or substantial deviation before adding Plattsburgh to 
. . 

the list of military installatl~ns, nor did  the Commissi.on 

explain its addLtions in any manner whatsoever. 

27. The Conmission held,naarings to consider and di~cuss 
- 1 

the Secretary's rscomendations as well as the additional 

%. military inatalletion&ortedxdad by tho  amm mission & @M.SdeCa - u 
In addition, The Cammisoion requested its s taf f  to a n a l y z e  t h e  

recommsndations of tha Secretary, as well as v a r i ~ u s  Nscenarioslt 

not recomendecl by the Sacretary of Defense. Several of these 

"scenariosJ1 focussed on the question of which base shauld, in the 

opinion of the Commission, be the base of the East coast A i r  

MobilLty Wing, notwithat;anding that  the Secretary had made thi 

\ determlnatlon and had made no reuommendation to the C o m f s s i o n  
-I 

regarding Platteburqh A i r  Force B a s e .  

27. On June 24, 1993, after consideration by the Commission of 

various compsrieons o f  ~ c G u i r o ,  Griff is and Plattvburqh llir Force \i & 
Bases for compatibility f o r  the Air ~obility Wing mission, -'$ &A 

I 

Comisaionar Johnson made a motion relating to the Secretary's 

recommendation to realign McGuire A i r  Force Base. 
\ 

28. Notwithstanding Comissicner Byronfo oanments, [lteW2bd9 
~ o m i s s i o n e r  Johnson made a motion to the effeck that the 

Secretary's recommendation To real ign McGuire substantially 



~ 

~ ~- 
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deviated from the f i n a l  criteria 1, 2, 3 ,  and 4, that McGuire be 

retained as an at t lve  installation, and t h a t  McGuire be 

establishad as the East Coast A i r  Mobility Wing Base. The motion l 
did not  state that the Commission f ~ u n d  that  the Secretary's I 
racommendstion substantially deviated from the force structure 

plan, nor aould any such finding have bean based upon the  w fl. 
evidence presented Co the  omm mission. The motion w a s  passed by 

the  omm mi as ion by a vote of 6-2. 

29+ The racord of t h e  public .hearFngs held by the I 
Cowmission in Washington D.C. during JUhe ,  1993, indicates that I 
n,e-ignificant information yas presented to t h e  Commission which 

- supported t h e  closing of Plattsburgh Air Foroe Bass, much lees a 
oP'r'ow demonstration that the Secretary's aeaision to koop it open 

doviatad substantially from the f o r m  structura plan and f i n a l  I 
criteria.  Rather, the record aontains explicit acknow2edgments 

by the Cammission and its s t a f f  t h a t  Plattsbicgh was well s u i t e d  

to the ALr Mobility wing MissLon. commissioncx Johnson, when he 

made h 4 s  motion to make McGuire the ~ i r  Mobility Wing Base, I 
stated that "Plattsburgh has the best facilStiea," wPlattsburgh 

bas, by f a r ,  the largestft ramp, both Plattsb~rgh and Griffls 

"have relat ivaly less [ a i r ]  *congestion.n 

, which included the recommendation that Plattsburgh A i r  

be clooed. S 2903(d)(2). The report contained P C  
sla-Jrc/* 
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, u . - e w L f . ~ e 4 ~ 3  

zcatlohs and f ind ings  he 

~ l l n s  

Commic~ion~s report reaxnmending to the P-id 

the Baae be closed constitute* the very f i r s t  time under 

h i s  A c t  that the ~olamission recommended the closura of a major 

8 base which the Secretary recommended to remain open. 

,pafihf 32 .  On July I ,  1993, the President approved the 

7 $b" r~aommendations of the Commission, and trnnsmit6ed h i s  approval 
r? to the Commission and the U.S. Congress. B 2903 ( e ) ( Z ) - ( 3 )  

3 3 .  If the Secretary makes no recomandatien under 

to close or realign a particular military base, the ~ o u u a i s s i o n  

has no authority to change the status o f  t h a t  base because 
I 

ab~0nce of any standard against; w h i c h  the ComnissFon can measure 
I 

its authority to make such a change, sirlcu the Act only allows 
1 

the C m i s s i o n  to change recommendations of the Secretary which 9 
deviate substastially from the force structure plan and final .,' 
criteria. 

V 

3 4 .  The A c t  status that the f ind ings  and conclusions o f  the 

Comiss ion ' s  report to t h e  President must be "based on a review 

and gnalysis of the recommendatians made by the Secretary." 

4 2 9 0 3  ( d ) ( 2 ) ( ~ ) .  In addition, the A c t  requires the Commission to 

explain and justify any of its recommendations which d i f f e r  f r o m  

those of the Secretary. 5 2903 ( 8 )  ( 3 ) .  
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realignment by the Comission under the A c t  are those mllitary 

bases which the  Secretary specifically chooses to make the 

subject of his recornendations to the Comission. 

36. On page 1-76 of its report to the President, t h e  
J 

'ammission expressly acknowledged that t h ~  Secretary had issued 

no recommendation regarding Plattsburgh Air Force B a s e ,  through 

its rec%tation of the word "Nonet* undcr the heading of DEPARTHBNT 

OF DEFENSE RECOMMENDATION for Plattsburgh ~ i r  F v ~ c e  Ba~c. 

3 7 .  The Sec~etary did not have the opport ity to present + 
to the C o m n r i s s i o n  a position canoerning other needed military 

attsburgh A 5 r  Force B a s e ,  if it were not to be tha home 

of  the East Coast Air ~obility Wing, because such a discussion 

was got izecessaxy or rocpired by the A c t  since Plattsburgh A i r  

Fort? Base was not recommended to be closed or realigned by the 

3 8 .  Before placing Platkcburgh A i r  Force Base on its list 

of military bases recornended for  closure, the commis~ion must 

first demonstrate that the Secratary deviated substantially from 

tna forca structure plan and f i n a l  criteri in retaininq 7< 
Plarrsburgn A i r  Force BaGe aka the prapased/home or the East Coaot 

Mobility wing, - 
/-- 

9 On 
I 

A i r  Force Base on its closuxe list without first 

having demonstrated t ha t  i t  met the aforesaid subetantial 

doviation standard ac required by the  A c t .  

4 0 .  The commission ic authorized to ohangct such 

10 
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of the Secretary only i f  they 

from the force structure plan 
0 cri ter ia ,  and the Comi$sion both explains and j u s t i f i e s  Ln i t s  

report to t h e  President the changing of such a ~ecommendation. 

S§ 2903 (dl ( 2 )  (B), 2903 (d) (31 

4 1 .  Neither the Commission's motian of June 24, 1993, nor 

the Commission's report to the Presiaent 05 July 1, 1993, 

recitod, explained or demoqstrated how tho Secretary's 

recommehdation with respect to Plattsburgh Ail Foxco Baee 

deviated substantially f r o m  the force s t r u c t u r e  plan,  as 397 
explicitly required by the A c t .  

4 2 .  The ComLssionls report to the President did not, as 

*&:$ required by the A c t ,  ''axplain and justifyv its departure from the 

9\",$i3 Secretary * a  recornendstion to Keep Plattaburgh A i r  Forae Bacc 
LsR 

open. fi 2903 (8) ( 3 ) .  

4 3 -  The A c t  requires that the C m i ~ ~ i o n  publish in the 

Federal Register any changes it proposes to make to the 

r e ~ ~ X m e n d ~ t i ~ n e  o f  the Sscretary not less than 3 0  days before 

transmitting i t s  rocomendations to the president. 

S 2903 (d) (2)  (C) (iii) . 
4 4 .  The  omm mission published in the Federal Register its 

no t l ee  that  it intendcd to consider recommending the closure or 

realignment of Plattsburgh ~ i r  Force Base on June  2 ,  1993, The 

Co~nmiasion transmitted fts report to the President on July 1, 

1993. 

Dated: Albany, New York 
March , 1994 
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Motion made by: McPherson 
Motion seconded by: Byron 
Vote for: Unanimous (7) 
Vote against: (0) 

16. McGuire AFB, NJ 
* i:i I move that the Commission find that the Secretary of Defense deviated substantially 

from final criteria 1, 2, 3, and 4 and, therefore, that the Commission reject the 
Secretary's recommendation on McGuire AFB, and, instead, adopt the following 
recommendation: Retain McGuire AFB as an active installation. The 438th and 514th 
Airlift Wings, the 170th Air Refueling Group (ANG), and the 108th Air Refueling Wing ' 

(ANG) will remain at McGuire AFB. Move the 19 KC-10 aircraft from Barksdale AFB to 
McGuire AFB. Move the requisite number of KC-135 aircraft to establish the East 
Coast Mobility Base at McGuire AFB. The C-130 913th Airlift Group (AFRES) remains at 
Willow Grove NAS, PA. The Commission finds this recommendation is consistent with 
the force structure plan and final criteria. 

Motion made by: Johnson 
Motion seconded by: Stuart 
Vote for: Bowman, Cox, McPherson, Courter, Stuart, Johnson (6) 
Vote against: Byron (1) 

17. Grand Forks AFB, ND 
I move to withdraw Grand Forks AFB, ND, from further consideration by the Commission. 

Motion made by: Johnson 
Motion seconded by: Byron 
Vote for: Unanimous (7) [voice vote] 
Vote against: (0) 
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18. Griffiss AFB, NY 
I move that the Commission find that the Secretary of Defense did not deviate 
substantially from the force structure plan and final criteria and, therefore, that 
the Commission adopt the following recommendation of the Secretary of Defense: 
Griffiss AFB, New York, is recommended for realignment. The 416th Bomb Wing will 
inactivate. The B-52H aircraft will transfer to Minot AFB, North Dakota, and 
Barksdale AFB, Louisiana. The KC-135 aircraft from ~riffiss AFB will transfer to 
Grand Forks AFB, North Dakota. The 485th Engineering Installation Group at Griffiss 
AFB will relocate to Hill AFB, Utah. 

The Northeast Air Defense Sector will remain at Griffiss in a cantonment area pending 
the outcome of a NORAD sector consolidation study. If the sector remains it will be 
transferred to the Air National Guard (ANG). Rome-Laboratory will remain at Griffiss 
AFB in its existing facilities as a stand-alone Air Force laboratory. A minimum 
essential airfield will be maintained and operated by a contractor on an "as needed, 
on calll1 basis. The ANG will maintain and operate necessary facilities to support 
mobility/contingency/training of the 10th Infantry (Light) Division located at Ft. 
Drum, New York, and operate them when needed. Only the stand-alone laboratory and 
the ANG mission will remain. 

Motion made by: McPherson 
Motion seconded by: Byron 
Vote for: Unanimous (7) 
Vote against: (0) 

19. Fairchild AFB, WA 
I move to withdraw Fairchild AFB, WA, from further consideration by the commission. 

Motion made by: Byron 
Motion seconded by: Stuart 
Vote for: Unanimous (7) [voice vote] 
Vote against: (0) 
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March AFB, CA 
I move that the Commission find that the Secretary of Defense did not deviate 
substantially from the force structure plan and final criteria and, therefore, that 
the Commission adopt the following recommendation of the Secretary of Defense: March 
AFB, ~alifornia, is recommended for realignment. The 22nd ~ i r  Refueling Wing will 
inactivate. The KC-10 (Active and Associate Reserve) aircraft will be relocated to 
~ravis AFB, ~alifornia. The Southwest Air Defense Sector will remain at March in a 
cantonment area pending the outcome of a NORAD sector consolidation study. If the 
sector remains it will be transferred to the Air National Guard (ANG). The 445th 
Airlift Wing ~ i r  Force Reserve (AFRES), 452nd Air Refueling Wing (AFRES), 163rd 
Reconnaissance Group (ANG) (becomes an Air Refueling Group), the Air Force Audit 
Agency, and the Media Center (from Norton AFB, California) will remain and the base 
will convert to a reserve base. Additionally, the Army Corps of Engineers Unit, the 
US Customs Aviation Operation Center West, and the Drug Enforcement Agency aviation 
unit will remain. 

Motion made by: Johnson 
Motion seconded by: McPherson 
Vote for: Unanimous (7) 
Vote against: (0) 

21. P l a t t s b u r s h  AFB, NY 
I move that the Commission find that the Secretary of Defense deviated substantially 
from criteria 2 and 4 and, therefore, the Commission adopt the following 
recommendation: Close Plattsburgh AFB and transfer the KC-135s to McGuire AFB, New 
Jersey. The c om mission finds that this recommendation is consistent with the force 
structure plan and final criteria. 

Motion made by: McPherson 
Motion seconded by: Stuart 
Vote for: Bowman, Cox, McPherson, Courter, Stuart, Johnson (6) 
Vote against: Byron (1) 
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MO-TIDAI~ 
22.  I move that the Commission consider NRCIAFRC, Chicopee, NMCRC 

Lawrence and NRC Ouincy, MA, as proposed additions to the 
Secretary's list of military installations recommended for 
closure or realignment. 

Motion made by: McPherson 
Motion seconded by: Bowman 
Vote for: Stuart, Johnson, Courter, McPherson, Cox, 

Bowman (6) 
Vote against: Byron (1) 

23 .  I move that the Commission consider Naval Ordnance Station, 
Louisville. KY, as a proposed addition to the Secretary's list 
of military installations recommended for closure or 
realignment. 

Motion made by: Stuart 
Motion seconded by: Johnson 
Vote for: Unanimous (7) 
Vote against: (0) 

24. I move that the Commission consider NAS Memphis, TN, for a 
proposed increase in the extent of realignment recommended by 
the Secretary and/or as a proposed addition to the Secretary's 
list of military installations recommended for closure; I 
further move that the Commission consider NAVHOSP Millinston, 
TN, as a proposed addition to the Secretary's list of military 
installations recommended for closure or realignment. 

Motion made by: McPherson 
Motion seconded by: Cox 
Vote for: Unanimous (7) 
Vote against: (0) 

25. I move that the Commission consider Fort McPherson, GA, as a 
proposed addition to the Secretary's list of military 
installations recommended for closure or realignment. 

Motion made by: Bowman 
Motion seconded by: Cox 
Vote for: Stuart, Courter, Cox, Bowman (4) 
Vote against: Byron, Johnson, McPherson (3) 

26. I move that the Commission consider Plattsburqh AFB, NY, as a 
proposed addition to the Secretary's list of military 
installations recommended for closure or realignment. 
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JLvr 
Motion made by: McPherson 
Motion seconded by: Cox 
Vote for: Unanimous (7) 
Vote against: ( 0 )  

27. I move that the Commission consider Fairchild AFB, WA, as a 
proposed addition to the Secretary's list of military 
installations recommended for closure or realignment. 

Motion made by: Courter 
Motion seconded by: Stuart 
Vote for: Stuart, Johnson, Courter, McPherson, Cox, 

Bowman (6) 
Vote against: Byron (1) 

28. I move that the Commission consider Grand Forks AFB, ND, as a 
proposed addition to the Secretary's list of military 
installations recommended for closure or realignment. 

Motion made by: Byron 
Motion seconded by: Stuart 
Vote for: Unanimous (7) 
Vote against: (0) 

29. I move that the Commission consider Tinker AFB and Defense 
Distribution Depot, Oklahoma City, OK, as proposed additions 
to the Secretary's list of military installations recommended 
for closure or realignment. 

Motion made by: Byron 
Motion seconded by: Cox/Bowman 
Vote for: Unanimous (7) 
Vote against: (0) 

30. I move that the Commission consider RPC Tinker AFB (LSBA-IPC 
Oklahoma City) Oklahoma City, OK, as a proposed addition to 
the Secretary's list of military installations recommended for 
closure or realignment. 

Motion made by: Byron 
Motion seconded by: Stuart 
Vote for: Unanimous (7) 
Vote against: (0) 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORX 

---- 

THE STATE OF NEW YORK, et al., 
) 
1 

Plaintiffs, 
1 
1 
1 

V. 1 NO. 93-CV-1525 (TtJM/DNH) 
) 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, e t  dl., 1 

Defendants. 
1 
1 
1 

RESPONSE OF DEFENDANTS BASE CLOSURE AND 
REALIGNMENT COMMISSION AND IT MEMBERS TO 

PJAINTIFFSf REOUEST FOR PRODUCTION OF DOCUMENTS 

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, 

defendants, the Base Closure and Realignment Commission (the 

Commission) and its members hereby respond to plaintiffsf Request 

for Production of Documents. Pursuant to the Stipulation of the 

parties dated February 16, 1994, and the letter dated February 

24, 1994 from plaintiffs1 counsel t o  defendants1 counsel, which 

was served with plaintiffs' request., this response is only on 

behalf of the above-named  defendant.^. Accordingly, any 

objections to or arguments in opposition to production of the 

documents requested on behalf of all other defendants in this 

action are expressly preserved and are not waived by virtue of 

the following responses. 

Response to Refwest No. 1: Those requested documents in 

t h e  possession of t h e  Commission and its members will be produced 

at the offices of the commission, 1700 N, Moore Street, Suite 



1425, Arlington, Virginia 22209, at a time to be agreed upon 

between  counsel for t h e  parties. 

Response to Request Nos. 2 _& 3: The documents requested 

are not in the possession of either the Commission or its 

members. 

Res~onse to Resuest  Nos. 4 - 50: Those requested documehts 

i n  the possession of the Commission and its members will be 

produced at the offices of the Commission, 1700 N. Moore Street, 

Suite 1425, Arlington, Virginia 22209, at a time to be agreed 

upon between counsel for the parties. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

GARY L. SHARPE 
United States Attorney 

JAMES C. WOODS 
Assistant United States Attorney 

ARTHUR R. GOLDBERG 
Attorney, Department of Justice 
Civil ~ivision 
Post Office Box 883 
Washi-ngton, D.C. 20044 
(202) 514-4783 

Attorneys for Defendants 
Peauesk: 



U.S, Department of Justice 

Civil Division 

March 2 2 ,  1934 

Mary Ann Hook 
Deputy General C o u n s e l  
Defense Base C l o s u r e  and 

Realignment Commission 
1700 N. Moore S t . ,  S u i t e  1 4 2 5  
Arlington, VA 22209 

Re: State of New York, et a l .  v. The Defense Base Closure 
and Realignment _Commission, et al. ( N . D . N . Y . )  

n e a r  Mary Ann: 

Enclosed please find a proposed response t o  plaintiffs' 
document request and a letter which I would like to mail by the 
end of the week. Please let me know if you have any questions 
about the response. Also, please 1-et  me know what your regular 
business hours are, so I can fill i n  the blanks in the letter. 

Thanks for your a s s i s t a n c e .  

ARTHUR R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

Enclosures 



DEFENSE BASE CLOSURE 
AND REALIGNMENT COMMISSION 

Suite 1425 
1700 North Moore Street 
Arlington, Virginia 22209 

FAX COVER SHEET 

TO: dkv m/IQbe 
FAX #: 

FROM: i?k 

NUMBER OF PAGES (including cover): 3 
I 

CONTENTS: hM& $ 4 d k d  &?a ~ C d l M N u f l l a g -  

IF YOU HAVE TKOUBLE RECEIVING THIS FAX PLEASE CALL 703-696-0504. 



Attorney Client ~ommunication 

M e m o  

To: Art Goldberg 
From : Mary Ann Hook 
Date : March 23, 1994 
Re: Discovery Motion Answer and Letter 

Thank you for the drafts. I will fax the draft of your letter with 
my suggestions. On the response motion I have the following 
comments. 

Request N0.s. 8,9,10 - Should we note that this request is 
directed to documents not in the possession of the 
Commission but those "received by the Secretary and 
DoD? 

14, 15 - Do we want to point out that there are no 
staff recommendations? 

16 - How can the Commission provide materials not 
given to it? 



U.S.  Department of Justice 

Civil Division 

W a s l l i ~ l ~ l ~ n .  D.C. 205j0 

March 25, 1994 

Edward M. Scher 
Assistant Attorney General 

to the State of New York 
The C a p i t o l  
Albany,  New York 1 2 2 2 4  

Re: State of New York, et al. v. The Defense  
Base Closure and Realignment Commission, 
et al. ( N . D . N . Y , )  

Dear Ed: A 

Enclosed please find the Response of 
and Realignment Commission and Its Members 
for P r o d u c t i o n  of Documents. 

A s  you can see from the response, the Commission is willing 
t o  produce t h e  documents at its offices i n  Arlington, Virginia. 
We p r o p o s e  the and copy ing .  

~ I ~ x  C U  
f t h e  documents w i l l  be available i n  a centralized 

t h e  Commission You a r e  free t o  in spec t  them d u r i n g  
hours -- *q  a.m. to 5 p.m., Monday through 

h a s  l i m i t e d  c o p y i n g  facilities and m+ 
records to be removed from its 

offices. Therefore, we would prefer  to have plaintiffs provide 
made available at the 

pied. T- 
F - . r  
L Y I  

If t h i s  procedure is not acceptable, please 
can  discuss other a r r a n g e m e n t s .  

Sincerely, 

h 
ir u\ 

ARTHUR R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

cc: All counsel of r e c o r d  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK, et al., ) 

Plaintiffs, 
1 

-against- 1 93-CV-1525 
TJM, DNH 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, et al. 

1 
) 

Defendants. 
1 

MEMORANDUM OF LAW AMICUS CURIAE OF UNITED 
STATES SENATORS DANIEL PATRICK MOYNIHAN AND 
ALFONSE M. D'AMATO IN SUPPORT OF PLAINTIFFS' 
MOTION FOR A PRELIMINARY INJUNCTION AND CROSS- 
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION 
TO DEFENDANTS' MOTION TO DISMISS 

MUDGE ROSE GUTHRIE ALEXANDER 
& FERDON 

Richard K. Eaton 
James M. Spears 
Of Counsel 

2121 K Street, N.W. 
Washington, D.C. 20037 
(202) 429-9355 

Dated: April 5, 1994 



TABLE OB CONTENTS 

PRELIMINARY STATEMENT . . . e m . . . . . . . . . . . . . . .  

FACTS. . . . . . . . . . . . . . . . . . m e . . . . . . . .  

A . The Defense Base Closure and Realignment Act of 
1990 ....................... 

B . The Plattsburgh Decision . . . . . . . . . . . . .  
ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . .  

A . The Commission Clearly Exceeded the Proper Scope of 
its Authority Under the Act . . . . . . . . . . . .  

B . The Fact That the Commission Exceeded its Statutory 
~uthority is Subject to Judicial Review . . . . . .  

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . .  



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, 1 
AS GOVERNOR OF THE STATE OF NEW YORK; + 

JOHN M. MCHUGH, AS UNITED STATES 
1 

CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
DISTRICT OF NEW YORK STATE; RONALD B. 

1 

STAFFORD, AS A MEMBER OF THE NEW YORK 
STATE SENATE, REPRESENTING THE 45TH 

1 
1 

SENATE DISTRICT OF NEW YORK STATE, 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF ) Case NO. : 93-CV- 
THE NEW YORK STATE ASSEMBLY, 1 1525 
REPRESENTING THE llOTH ASSEMBLY DISTRICT ) TJM DNH 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 1 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 
YORK; THE CITY OF PLATTSBURGH, NEW YORK; 

1 
1 

ARTHUR LEFEVRE, AS SUPERVISOR OF THE 
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AS UNITED STATES SECRETARY OF THE AIR FORCE; ) 

Defendants. 



MEMORANDUM OF LAW AMICUS CURIAE OF UNITED STATES SENATORS 
DANIEL PATRICK MOYNIHAN AND ALFONSE M. D'AMATO IN SUPPORT OF 
PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION AND CROSS- 
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO DEFENDANTS' 
POTION TO DISMISS 

THE INTERESTS OF AMICAE CURIAE 

The interest of the amicae is set forth in the motion 

accompanying this brief. 

PRELIMINARY STATEMENT 

This action has been brought by the State of New York and 

others to enjoin defendants from carrying out a decision to close 

the Plattsburgh Air Force Base in Plattsburgh, New York. Amicae, 

Senators Daniel Patrick Moynihan and Alfonse M. DIAmato, are both 

United States Senators who represent the State of New York in the 

United States Senate and both cast votes with respect to the 

Defense Base Closure and Realignment Act of 1990, Pub. L. No. 101- 

510, tit. XXIX, 104 Stat. 1808, 10 USC 2687 note (Supp. IV 

1992) (the 88Act88). 

For purposes ofthis memorandum, Amicae adopt from Plaintiffst 

Memorandum of Law in support of its Motion for Preliminary 

Injunction dated March 25, 1994; the Background and Facts; and that 

portion of Plaintiffs1 argument contained in Parts I and I1 A-E. 

FACTS 

A. The Defense Base Closure and Realianment Act of 1990 

In passing the Defense Base Closure and Realignment Act of 

1990, Congress sought to accomplish three objectives to govern the 

base closing process. First, it wanted to establish the legitimate 

national security needs of the United States as the principal focus 
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of any base-closing decision. Second, it wanted a process which 

would reassure local communities that the decision to close any 

particular base was fairly based on an objective evaluation of 

those needs. Third, Congress sought to reduce the amount of time 

it takes to actually close an unneeded facility and, in particular, 

to close some avenues of judicial review that had frustrated the 

process in the past. 

The Act fully met these objectives. The Act directed the 

Secretary of Defense ("the Secretaryv) to formulate a six-year 

force-structure plan for the Armed Forces based upon his assessment 

of probable threats to national security. S 2903 (a). The Secretary 

was also directed to publish and transmit to the congressional 

defense committees the proposed and final criteria to be used in 

making recommendations for closing or realigning any military 

installations. S 2903(b). It was envisioned that these two 

documents would provide the objective basis for evaluating any 

particular base for retention, realignment or closure. The Act 

then envisioned that the Secretary would use these documents to 

make a series of sequential recommendations, from 1991 through 

1995, that would list all military installations scheduled for 

realignment or closure. S 2903 (c) (1) . 
To ensure that the specific recommendations on the Secretary's 

list are consistent with both the force-reduction plan and the 

final criteria, the Act created the Defense Base Closure and 

Realignment Commission ("the Commissionw) . S 2902. Upon receiving 

the Secretary's list, the  omm mission is required to hold public 



hearings to consider whether the Secretaryf s list is, in fact, 

consistent with the force-reduction plan and the criteria. In 

preparing its final report to the President, the Commission is 

empowered to change the Secretary's recommendations only if it 

determines that in preparing his list, the Secretary "deviated 

substantially from the force-structure plan and the final criteria 

. . . ". S 2903 (d)(2)(B). In the event the Commission wishes to 

change the Secretary's recommendations, it must determine that its 

change is consistent with the force-reduction plan and the final 

criteria, publish notice of its proposed changes in the Federal 

Register, conduct public hearings on the proposed change and 

explain and justify in its report to the President any 

recommendation that deviates from those proposed by the Secretary. 

S 2903 (d) (2) (C) and (D). Thus, the thrust and substance of the 

Commission's mission is not to supplant the Secretary's role in 

making specific determinations. Instead, its role is limited to 

insuringthathis specific recommendations are generally consistent 

with the established force-reduction plan and the substantive 

criteria. 

Upon completion of its work, the Commission prepares a final 

report for the President. The Act anticipates that the President 

will review the recommendations, as may be modified by the 

Commission, and either approve or disapprove the final 

recommendations. S 2903 (e) (1) . If he disapproves any or all of 

the Commission's recommendations, he notifies both the Commission 

and Congress of his determination and the Commission is afforded an 



opportunity to further revise its recommendations. S 2903(e) (4). 

If he either approves the Commission's initial recommendations or 

the revised recommendations, he must certify his approval to 

Congress where the recommendations must lie for 45 days. 

S 2903 (e) (4) and S 2904 (b) . If Congress does not pass a Joint 

Resolution specifically disapproving the President's 

recommendations, the process is completed and the Secretary is 

compelled to initiate closure and realignment of the listed 

facilities. S 2904(a). 

In addition to providing fairly tight time frames in which 

these activities are to be completed, it was the sense of Congress 

that earlier efforts to close military installations had been 

frustrated by litigation brought to block base closure, 

particularly under the National Environmental Policy Act ("NEPAV). 

To facilitate closure, Congress exempted most of these activities 

from the strictures of NEPA. S 2905(c). Beyond that, it was the 

sense of Congress that most of the other elements of process fell 

beyond the purview of either the Federal Advisory Commission Act 

(@@FACA1') and the Administrative Procedure Act (@@APA@@) . H.R.  

923, lOlst Cong., 2nd Sess., 706, (1990). 

At bottom, in passing the Act, Congress established a finely 

balanced process to insure that individual base closures were made 

in a manner consistent with broad national security and strategic 

needs of the United States. The role of the Commission was clearly 

and specifically limited to ensuring that the Secretary did not 

substantially deviate from these objectives in making specific base 



closing recommendations and to provide a public forum for a portion 

of the process. 

B. The Plattsburah Decision 

On March 15, 1993, the Secretary published the list 

recommending base closures and realignments for that year. 58 Fed. 

Reg. 14010 (1993). In that list, the Secretary made no 

recommendation with respect to Plattsburgh Air Force Base and, in 

fact, he had previously determined that Plattsburgh would serve as 

home base for one of the Air Mobility Wings. In his March 15, 1993 

recommendations however, the Secretary did recommend realignment of 

McGuire Air Force Base (nMcGuirew) based upon his conclusion that 

the Plattsburgh facilities "ranked bestu in its capability to 

support the Air Mobility Wing and that Plattsburgh "ranked better1# 

as to all the mobility attributes given the air traffic congestion 

around McGuire. For this reason, the Secretary recommended 

realignment and conversion of McGuire into an Air Force Reserve 

Base. 58 Fed. Reg. 14114 (1993). 

On June 1, 1993, the Commission published a list in the 

Federal Register which noted that it was prepared to "consider as 

proposed additions to the Secretary of Defensef March 1993 list of 

military installations recommended for closure or realignment . . 
." several installations, including Plattsburgh. 58 Fed. Reg. 

31192. Subsequently, on June 24, 1993, the Conmission conducted 

hearings to discuss the Secretary's recommendations and the 

Commissiongs own recommendations as reflected in the June 1, 1993 

publication. 



Following consideration of the attributes of Griffiss Air 
, 

Force Base, McGuire and Plattsburgh, Commissioner H. T. Johnson 

moved to reject the Secretary's recommendation to realign McGuire. 

While acknowledging the correctness of the Secretary's analysis 

that IIPlattsburgh has the best facilitiesn1 and that Plattsburgh and 

Griff iss "have relatively less congestion1* Commissioner Johnson 

nonetheless concluded that 81McGuire is the proper base for an East 

Coast Mobility basew1 because its location was near its l*customersll. 

See Transcript at pages 129-130. Notwithstanding Commissioner 

Beverly B. Byron's specific objection on the grounds that 

Commissioner Johnson's motion failed to describe how the 

Secretary's recommendation substantially deviated from the force- 

reduction plan or the final criteria established for base closure, 

the Commission nonetheless adopted Commissioner Johnson's motion by 

a vote of 6 - 1. Transcript at pages 131-135. Subsequently, 

Commissioner McPherson offered a motion which stated: 

I move that the Commission find that the Secretary of 
Defense deviated substantially from Criteria 2 and 4 and, 
therefore, that the Commission adopt the following 
recommendation: Close Plattsburgh Air Force Base and 
transfer the KC-135s to McGuire Air Force Base. The 
Commission finds that this recommendation is consistent 
with the force structure plan and the final criteria. 

Transcript at p. 200. This motion was also adopted by a 6-1 vote. 

Id. at 200-202. - 
On July 1, 1993, the Commission delivered a written report to 

the President containing its assessment of the Secretary's 

recommendations along with its own recommendations, including that 

pertaining to the closure of Plattsburgh. See Commission Report at 



pages 1-75, 1-76. On July 2, 1993, the President approved the 

recommendations of the Commission in their entirety and forwarded 

his certification to the Congress and the Commission. After the 

passage of 45 days, the Secretary began the process of closing the 

bases and installations that were contained in the Commission's 

report to the President, including the Plattsburgh facility. 

. ARGUMENT 

A. The Commission Clearlv Exceeded the Pro~er S c o ~ e  of its 
Authoritv Under the Act 

It is absolutely clear from the transcript of the proceedings 

that the Commission dramatically exceeded its narrowly and 

carefully proscribed responsibilities under the Act. The Act 

clearly instructs the Secretary, in the first instance, to prepare 

a list of bases and installations for closure or realignment based 

upon the force-reduction plan and the final base-closure criteria. 

The Commission's role in the review process is sharply 

circumscribed -- in order to change the Secretary's 

recommendations, it must first find that the Secretary has 

substantially deviated from both the force-reduction plan and the 

final criteria. In publishing its June 1, 1993 statement the 

Commission failed to make this finding and, indeed, failed to offer 

any reason or justification for a finding that the Secretary had 

llsubstantially deviatedw in recommending the realignment of McGuire 

or in not recommending the realignment or closure of Plattsburgh. 

Similarly, at its June 24, 1993 hearing, the Commission 

specifically acknowledged the correctness of the Secretary's 

analysis as to the superiority of the ~lattsbur~h physical plant 
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and of the air congestion problems at Griffiss and McGuire. 

Commissioner Johnson's motion and statements in support 

thereof reveal that he, and ultimately the Commission, simply 

disagreed with the Secretary's final conclusion as to the 

preferable location for the Air Mobility Wing. While the 

Commission may be entitled to its own views on such matters, the 

statute does not give it the authority to substitute its decision 

for that of the Secretary in the event that there is a 

disagreement. Under the statute, the Secretary's recommendation 

may only be set aside by the Commission where there has been a 

specific and articulated finding that the Secretary substantially 

departed from the force reduction plan and the final base-closure 

criteria. 

The Commissionfs decisions to reject the Secretary's 

recommendation to realign McGuire and to substitute McGuire for 

Plattsburgh as the base for the Air Mobility Wing, were taken 

without any specific finding .or evidence that the Secretary had 

substantially deviated from force-reduction plan and the final 

criteria. Commissioner McPhersonfs belated efforts to repair the 

record fail to cure this defect. First, the belated motion 

constitutes nothing more than a post-hoe rationalization of a 

decision that has already beentaken. Second, the mere incantation 

of the proper standard cannot correct a decision that was clearly 

made without grounds. Third, despite the recitation that "the 

Secretary of Defense deviated substantially from Criteria 2 and 4",  

the Commission had no evidence before it that the Secretary had, in 



fact, substantially deviated from the force-reduction plan and the 

base-closure criteria. Finally, the fact that Commissioner 

McPhersonrs motion concludes that the commissionrs own 

recommendation is consistent with the force structure plan and the 

final criteria is of no practical value. That the  omm mission might 

adopt a recommendation that is consistent with that plan does not 

relieve it of its responsibility to first find substantial 

deviation on the part of the Secretary in making his own 

recommendations. 

Similarly, the Commissionfs efforts to cure this defect in its 

final report to the President are insufficient. In fact, the 

Commission makes no specific findings with respect to its 

recommendation to close Plattsburgh. Instead, it states, in 

conclusory terms relating to its recommendation to reject the 

realignment of McGuire, that: 

The commission finds the Secretary of Defense deviated 
substantially from final criteria 1,2,3 and 4 .  

Again, absent specific findings based upon salient evidence, the 

mere recitation of the "substantial deviationm standard is 

insufficient to support the Commissionfs decision to substitute its 

own recommendation for that of the Secretary. Moreover, under the 

Act, the  omm mission has an affirmative obligation to "explain and 

justify in its report submitted to the president . . . any 
recommendation that is different from the recommendation made by 

the Secretary . . . . " § 2903 (d) (2) (C) and (D) . Quite clearly, if 
the Act requires a finding of "substantial deviationw and that the 

Commission articulate a reasonable basis for such a finding based 



on the record before the Commission, the Commissionls cursory 

determination in this case utterly fails to meet the proper 

statutory standard. 

B. The Fact That the Commission Exceeded its Statutory 
Authority is Subject to Judicial Review 

If this action proceeds in a manner consistent with other 

litigation involving base-closings, a substantial amount of the 

argument will focus on determining whether the Commission's failure 

to remain within its statutory constraints may be properly reviewed 

by a federal court. It is submitted that this case, unlike others, 

presents a very narrow question of law -- that is, whether the 
Commission exceeded the authority delegated to it by Congress in 

substituting its own recommendation for that of the Secretary 

without first making the determination that the Secretary had 

substantially deviated from the final base-closure criteria and tlie 

force-reduction plan. 

This narrow question provides an immanently manageable 

standard by which the court can review the Commissionls actions and 

thus makes it more susceptible to judicial review. For example, in 

Specter v. Garrett, 995 F.2d 404 (3rd Cir. 1993), both the 

Secretary and the Commission had recommended the closure of the 

Philadelphia Naval Shipyard and the plaintiffs challenged the 

substantive decision on a variety of grounds.' While couched in 

1 In summary, plaintiffs alleged that the Department of 
Defense had withheld information pertinent to the decision-making 
process; that the criteria had not been applied by the Department 
in an evenhanded manner; that certain record-keeping and internal 
controls requirements had not been met; that the GAO1s views had 
not been adequately considered; and, that the Department had 



procedural terms, these challenges unavoidably draw the court into 

the substance of defense policy. Here, neither the substance of 

the Secretaryfs recommendation nor, in fact, the substance of the 

Commission's recommendation is at issue. Instead, the sole 

question is whether the Commission properly made the threshold 

determination of "substantial deviation" on the part of the 

Secretary before substituting its recommendation for that of the 

Secretary. Questions of whether an executive branch agency has 

properly made the necessary findings to support its administrative 

decision are matters that are routinely handled by the courts, 

irrespective of the complexity or the inherently discretionary 

nature of the underlying substantive decision. - See Rainbow 

Navisation Inc. v. Department of the N a w ,  783 F. 2d 1072 (D.C. @ir. 

1986). 

Neither the Act nor the APA bar judicial review of this 

limited question. While Congress did seek to eliminate many of the 

legal challenges that had plagued earlier efforts to close unneeded 

military facilities, the only specific exemption from existing laws 

incorporated into the Act was a limited exemption from the 

strictures of NEPA. § 2905(c). As to the applicability of the 

APA, Congress noted: 

The rulemaking (5 U.S.C. 553) and adjudication (5 U.S.C. 
554) provisions of the Administrative Procedures Act (5 
U.S.C. 551 et sea.) contain explicit exemptions for "the 
conduct of military or foreign affairs functions." An 
action falling within this exception, as the decision to 

violated plaintiff's due process rights by failing to follow the 
procedures in the statute. Specter v. Garrett; 971 F2d 936, 942 
(3rd Cir. 1992). 



close and realign bases surely does, is immune from the 
provisions of the Administrative Procedures Act dealing 
with hearings (5 U.S.C. 556) and final agency decisions 
(5 U.S.C. 557). Due to the military affairs exception to 
the Administrative Procedures Act, no final agency action 
occurs in the case of various actions required under the 
base closure process contained in this bill. These 
actions theref ore, would not be subject to the rulemaking 
and adjudication requirements and would not be subject to 
judicial review. Specific actions which would not be 
subject to judicial review include the issuance of a 
force structure plan under Section 2903 (a), the issuance 
of selection criteria under Section 2803(b), the 
Secretary of Defense's recommendation of closures and 
realignments of military installations under Section 
2803(d), the decision of the President under Section 
2803(e), and the Secretary's actions to carry out the 
recommendations ofthe Commission under Sections 2904 and 
2905. 

See H.R. Conf. Rep. 923, lOlst Cong., 2nd Sess., 706 (1990). 

It is illuminating to note that the list of specific actions 

that Congress considered not susceptible to APA review does 

include determinations by the Commission. In particular, judicial 

review of whether or not the Commission failed to adequately find 

that the Secretary's recommendations had "substantially deviatedN 

from the force-reduction plan and the final base-closure criteria 

would surely not be barred, since this is a question going to the 

Commissionrs authority and not to the result of the Commissionrs 

exercise of that authority. 

While decisions explicitly grounded upon military and foreign 

policy concerns may not be susceptible to judicial review under the 

APA, the court remains immanently capable of determining whether a 

satisfactory explanation of an agency's actions had been 

articulated without reference to the underlying policy 

considerations. Rainbow ~avicfation, supra. at 1080. 



Even if APA review were unavailable here due to the specific 

limitations placed on judicial review under that statute, the court 

would still possess sufficient inherent authority to review whether 

the Commission had met the threshold standard established in the 

statute for overruling the Secretary's recommendation. As the 

Supreme Court has noted, If (e) xecutive action under legislatively 

delegated authority . . . is always subject to check by the terms 
of the legislation that authorized it; and if that authority is 

exceeded it is open to judicial review." INS v. Chadha, 462 U.S. 

919, 953 n. 16 (1983). 

The Supreme Court has recognized the distinction between 

situations where an action was taken ultra vires, which is the 

proper subject of judicial review, and llclaim[s] of error in the 

exercise of that power," which are barred. Larson v. Domestic and 

Foreian Commerce Cor~. , 337 U.S. 682, 689-90 (1949)). The 

important distinction is between situations that involve "the 

correctness or incorrectnessu of a decision and those addressing 

Ifthe power of [an] official, under the statute, to make a decision 

at all." - Id. at 691 n.12 (distinguishing Nobel v. Union River 

Lossins RR., 147 U.S. 165, 174 (1893)). A court may find an ultra 

vires act where an officer Ifdeparted from a plain official dutyw 

(Pavne v. Central Pac. RY., 255 U.S. 228, 238 (1921)), as distinct 

from an action that involves the exercise of executive discretion. 

Pennhurst State School t Hos~. v. Halderman, 465 U.S. 89, 110-111 

n.20 (1984). Here, the plain and unambiguous statutory duty 

imposed upon the Commission was to find that the Secretary had 



'lsubstantially deviated" from the final base-closing criteria and 

the force-reduction plan before substituting their recommendation 

for that of the Secretary. Because the Commission wholly failed to 

make this necessary threshold determination, their decision to 

reject the Secretary's recommendation constituted a departure from 

plain official duty as established under the Act, and judicial 

review is appropriate. 

CONCLUSION 

For the reasons set forth herein and in Plaintif fsf Memorandum 

of Law, the Commission exceeded its statutory powers in deciding to 

recommend closure of Plattsburgh Air Force Base over the 

Secretary's contrary recommendation. The Commissionfs failure to 

meet the necessary statutory standard to make this determination is 

a matter properly reviewable by this court. Given that Plaintiffs 

will suffer immediate and irreparable harm in the event that the 

ongoing efforts to terminate operations at Plattsburgh Air Force 

Base are not halted, Plaintiffs1 motion for a preliminary 

injunction and summary judgment should be granted and defendants1 

motion to dismiss should be denied. 

Dated: April 5, 1994 

MUDGE ROSE GUTHRIE ALEXANDER & FERDON 

kichard K. Eaton 
James M. Spears 
Of Counsel 
2121 K Street, N.W. 
Washington, D.C. 20037 
(202) 429-9355 
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STATE OF NEW YORK ) 
) ss: 

COUNTY OF CLINTON ) 

Warren E. Grund, being duly sworn, deposes and says: 

1. I am the Superintendent of Schools for plaintiff Peru 

Central School District (the "District") and make this second 

affidavit in support of plaintiffs' motion to enjoin the closing of I 
Plattsburgh Air Force Base (the "Base") and the removal of the I 
aircraft stationed at the Base by the end of 1994, the latter of 

which was recently announced by the United States ~ i r  Force 

( "USAF" ) . 
2, Plaintiff Peru Central School ~istrict is a school I 

district which includes within its boundaries substantially all. of I 
Plattsburgh Air Force Base and exclusively employs the I 
administrators, teachers and support staff on Plattsburgh Air Force I 
Base, 

3 .  Taking into account the announced schedule of the USAF to i 
transfer its KC-135 aircraft from the Base on ~ p r i l  20, 1994, May 

18, 1994, June 15, 1994, July 1, 1994, July 6, 1994, July 20, 1994, I 
July 27, 1994, August 1, 1994, August 9, 1994, August 15, 1994, 

August 19, 1994, August 23, 1994, August 26, 1994, September 7, 

1994, September 8, 1994, September 14, 1994, September 19, 1994, 

September 23, 1994, and September 26, 1994, and, upon information 

and belief, the approximately 450 students (of a total of 

approximately 900) of military dependents that will leave the 

District before or shortly after the commencement of the District's 

school year in September, 1994 as a result of the transfer of the 

STAFFORD. TROMBLEV. PURCELL. LAHTI * OWENS & CURTIN. P C - ATTORNEVS AND COUNSELLORS AT LAW 

ONE CUMBERLAND AVENUE P 0 BOX 2947. PLATTSBURGH hEW YORK 12901.0269 



aircraft, the District has completed its proposed budget for the 

fiscal year commencing July 1, 1994 and ending June 30, 1995- The 

proposed budget includes a rediction of 73.5 employment positions 

at the District, which positions are more specifically set forth in 

Exhibit A attached hereto. The 73.5 employment positions will be 

eliminated effective June 30, 1994. In addition, the ~istrict will 

close the Southside School, which is one of the two schools 

operated by the District on the Base, thereby eliminating all the 

positions currently held by District employees at the Southside 

School and some positions currently held by District employees at 

the Junior- Senior ~ i g h  School, which is located off the Base- 

4. Based on the foregoing, your deponent respectfully 

requests that plaintiffs' motion to enjoin the removal of the 

aircraft currently stationed at Plattsburgh Air Force Base by the 

end of 1994, and to enjoin the closure of the Base, be granted. 

DATED: ~pril 8, 1994 

d&Fg& Warren E. Grun 

Sworn to before me this 

8mWs D. cum 
)VabryPublkStstsofNewW 

No. 4900298 
OwMied in Clinton Coumy 

Commission ~ r e s   urn ZZ,IJ-Y 

STAFFORD. TROMBLEV. PURCELL. LAI-ITNEN. .OWENS 6 CURTIN. F! C. - ATTORNEVS AND COUNSEL~RS AT LAW 
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EXHIBIT A / 



PROPOSED REDUCTION IN FORCE 1994-95 SCHOOL YEAR 

THIRTEEN ELEMENTARY TEACHING POSITIONS 

POSlTlON(S) 
ELIMINATED POSITIONS 

1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 
1 Elementary Teacher 

TOTAL 13 

CSEA POSITIONS AT SOUTHSIDE 

1 School Monitor 
1 School Monitor 
1 School Monitor 
1 School Monitor 
1 Building Maintenance 
1 Custodial Worker 
1 Custodial Worker 
1 Typist 
1 Typist 
1 Teacher Aide 

FTE'S 

1 .o 
1 .o 
1 .o 
1 .o 
1 .o 
1 .o 
1 .o 
1 .o 
1 .o 
1 .o 
1 .o 
1 .o 
1.0 

13.0 

TOTAL 10 



PRINCIPAL 

1 Principal 1.0 

TOTAL 1 

HIGH SCHOOL TEACHING POSITIONS 

1 Driver Education 
1 Social Studies 
1 English 
1 Health 
1 Reading 
1 Special Education 
1 Science 
1 Business Education 
1 Math Teacher 

TOTAL 9 5.0 

"WI 
CLERICAL POSITIONS FROM EACH DEPARTMENTISCHOOL 

1 Account Clerkflypist (DO) 1 1 .O 
1 Account Clerk 1 0.6 
1 Typist (NS) 1 1 .O 
1 Typist (IIP) 1 0.8 
1 Typist (HS) 1 1 - .O 

TOTAL 5 4.4 



"W 

LIBRARIAN 

1 Librarian 

TOTAL 

ART - 
1 Art Teacher 
1 Art Teacher 

TOTAL 

SCHOOL NURSE TEACHER 

1 School Nurse 1 - 
TOTAL 1 

MUSIC 

1 Music Teacher 
1 Music Teacher 

TOTAL 

PHYSICAL EDUCATION 

1 Physical Education Teacher 1 
1 Physical Education Teacher - 1 

TOTAL 2 



A READING 
1' 

1 Reading Consultant 

TOTAL 

SPEECH 

1 Speech Teacher - 1 

TOTAL 1 

BOOKKEEPING MACHINE OPERATOR 

BookIMachine Operator 0.5 

TOTAL 0.5 

TEACHING ASSISTANTS 

1 Teaching Assistant 1 
1 Teaching Assistant 1 
1 Teaching Assistant 

%#\ 1 
1 Teaching Assistant 1 
1 Teaching Assistant 1 
1 Teaching Assistant 1 - 
TOTAL 6 



TEACHER AIDES 

1 Teacher Aide ARL (P) " 1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (P) 
1 Teacher Aide ARL (NS) 

' 

1 Teacher Aide ARL (NS) 
1 Teacher Aide ARL (NS) 
1 Teacher Aide ARL (NS) 
1 Teacher Aide (SS) 
1 Teacher Aide (NS) 
1 Teacher Aide (NS) 

TOTAL 

BUS DRIVERS 

1 Bus Driver 
1 Bus Driver 
1 Bus Driver 
1 Bus Driver 

$1 Bus Qdver 

TOTAL 



DISTRICT SUMMARY 

Administrator 
.; Tpachers 
-f' (1 Teacbjgg Assistants 
;' Teacher Aides 

Non-Teaching 

DISTRICT TOTAL - - - -- - - 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO; 
AS GOVERNOR OF THE STATE OF NEW YORK; 
JOHN M. MCHUGH, AS UNITED STATES 

1 

CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
1 

DISTRICT OF NEW YORK STATE; RONALD B. 
STAFFORD, AS A MEMBER OF THE NEW YORK ) 
STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE, 

1 

GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF ) 1 Case NO. : 93-CV- 
THE NEW YORK STATE ASSEMBLY, 1 1525 
REPRESENTING THE llOTH ASSEMBLY DISTRICT ) TJM DNH 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 

1 

YOFtK; THE CITY OF PLATTSBURGH, NEW YORK; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 

1 

TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
1 

OF PLATTSBURGH, NEW YORK; WILLIAM 
1 

BINGEL, AS COUNTY ADMINISTRATOR OF THE 
1 

COUNTY OF CLINTON, NEW YORK; THE COUNTY 
1 

OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
1 
1 

PRESIDENT OF LOCAL 1 3735 OF THE AMERICAN ) 
FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL 1 3735 OF THE AMERICAN FEDERATION 

1 
1 

OF GOVERNMENT EMPLOYEES; JOHN J. DUFFY; 1 
BRIAN F, STONE, PHILLIP SPRAGUE, 1 
GIRARD F. CURTIS, JOHN BRYANT, JOHN WALLACE, ) 
AND CLARENCE J. JEFFERIES, 1 

Plaintiffs, 1 
-against- ) 1 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 1 
COMMISSION, AND ITS MEMBERS: JAMES A. 
COURTER, CAPTAIN PETER B. BOWMAN, USN 

1 
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(RET.), BEVERLY B. BRYON, REBECCA G. 
COX, GENERAL H.T. JOHNSON, USAF (RET.) 

1 

HARRY C. MCPHERSON, JR., AND ROBERT D. 
STUART, JR,; LES ASPIN, AS UNITED STATES 

1 
1 

SECRETARY OF DEFENSE; AND SHEILA WIDNALL, 1 
AS UNITED STATES SECRETARY OF THE AIR FORCE; ) 

Defendants. 1 1 

MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE 

Pursuant to the Rules of this Court, Senator Daniel patrick 

Moynihan and Senator Alfonse D'Amato respectfully move fortleave to 



file the attached brief amicus curiae in support of plaintiffs in 

the above-referenced action. Counsel for Plaintiffs consented to 

the filing of this brief, and Counsel for Defendants stated that it 

will not oppose the filing of this brief. 

Senator Moynihan and Senator DtAmato are citizens of the State 

of New York and have been duly elected to represent the citizens of 

the State of New York in the United States Senate. 

Accordingly, Senator ~aniel Patrick Moynihan and Senator 

Alfonse DtAmato respectfully request that their motion to file a 

brief amicus curiae in support of plaintiffs be granted. 

Respectfully submitted, 

~/7u/& Richard K. Eaton 

James M. Spears 
Mudge Rose Guthrie Alexander 

and Ferdon 
2121 X. Street, N.W. 
Washington, D.C. 20037 
(202) 429-9355 
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Plaintiffs, 
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Richard K. Eaton, being first duly sworn, deposes and says: 



1. I am counsel to Senators Daniel Patrick Moynihan and 

Alfonse DtAmato in the captioned matter. 

2 .  I hereby swear that the statements made in the Motion of 

Senators Daniel Patrick Moynihan and Alfonse DtAmato for 

Leave to File Brief A m i c u s  Curiae are accurate to the 

best of my knowledge and belief. 

Sworn to before me this 5th 
day &April, 1994. 
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MEMORANDUM OF LAW AMICUS CURIAE OF UNITED STATES SENATORS 
DANIEL PATRICK MOYNIHAN AND ALFONSE M. DfAMATO IN SUPPORT OF 
PLAINTIFFSf MOTION FOR A PRELIMINARY INJUNCTION AND CROSS- 
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO DEFENDANTSf 
NOTION TO DISMISS 

THE INTERESTS OF AMICAE CURIAE 

The interest of the amicae is set forth in the motion 

accompanying this brief. 

PRELIMINARY STATEMENT 

This action has been brought by the State of New York and 

others to enjoin defendants from carrying out a decision to close 

the Plattsburgh Air Force Base in Plattsburgh, New York. Amicae, 

Senators Daniel Patrick Moynihan and Alfonse M. DfAmato, are both 

United States Senators who represent the State of New York in the 

United States Senate and both cast votes with respect to the 

Defense Base Closure and Realignment Act of 1990, Pub. L. No. 101- 

510, tit. XXIX, 104 Stat. 1808, 10 USC 2687 note (Supp. IV 

1992) (the "ActN). 

For purposes of this memorandum, Amicae adopt from Plaintiffsf 

Memorandum of Law in support of its Motion for Preliminary 

Injunction dated March 25, 1994; the Background and Facts; and that 

portion of Plaintiffsf argument contained in Parts I and I1 A-E. 

FACTS 

A. The Defense Base Closure and Realianment Act of 1990 

In passing the Defense Base Closure and Realignment Act of 

1990, Congress sought to accomplish three objectives to govern the 

base closing process. First, it wanted to establish the legitimate 

national security needs of the United States as the principal focus 



of any base-closing decision. Second, it wanted a process which 

would reassure local communities that the decision to close any 

particular base was fairly based on an objective evaluation of 

those needs. Third, Congress sought to reduce the amount of time 

it takes to actually close an unneeded facility and, in particular, 

to close some avenues of judicial review that had frustrated the 

process in the past. 

The Act fully met these objectives. The Act directed the 

Secretary of Defense ("the Secretaryw) to formulate a six-year 

force-structure plan for the Armed Forces based upon his assessment 

of probable threats to national security. S 2903(a). The Secretary 

was also directed to publish and transmit to the congressional 

defense committees the proposed and final criteria to be used in 

making recommendations for closing or realigning any military 

installations. S 2903(b). It was envisioned that these two 

documents would provide the objective basis for evaluating any 

particular base for retention, realignment or closure. The Act 

then envisioned that the Secretary would use these documents to 

make a series of sequential recommendations, from 1991 through 

1995, that would list all military installations scheduled for 

realignment or closure. S 2903 (c) (1) . 
To ensure that the specific recommendations on the Secretary's 

list are consistent with both the force-reduction plan and the 

final criteria, the Act created the Defense Base Closure and 

Realignment Commission ("the c om mission^^) . S 2902. Upon receiving 

the Secretary's list, the  omm mission is required to hold public 



hearings to consider whether the Secretary's list is, in fact, 

consistent with the force-reduction plan and the criteria. In 

preparing its final report to the president, the Commission is 

empowered to change the Secretary's recommendations only if it 

determines that in preparing his list, the Secretary "deviated 

substantially from the force-structure plan and the final criteria 

. . . . S 2903 (d) (2) (B). In the event the Commission wishes to 

change the Secretaryfs recommendations, it must determine that its 

change is consistent with the force-reduction plan and the final 

criteria, publish notice of its proposed changes in the Federal 

Register, conduct public hearings on the proposed change and 

explain and justify in its report to the President any 

recommendation that deviates from those proposed by the Secretary. 

S 2903 (d) (2) (C) and (D) . t -a@ substance of  thd 

@&on's aissfon is not to supplant the Secrstary4s role in$ 

aaking specific determinations. ~ A t e a d ,  its role is limited to 
L 
insuring that his specific recommendations are generally consistedi( 

with the established force-reduction plan and the substantive 

criteria. 

Upon completion of its work, the Commission prepares a final 

report for the President. The Act anticipates that the president 

will review the recommendations, as may be modified by the 

Commission, and either approve or disapprove the final 

recommendations. S 2903 (e) (1) . If he disapproves any or all of 

the ~ommission~s recommendations, he notifies both the   om mission 

and Congress of his determination and the Commission is afforded an 



opportunity to further revise its recommendations. S 2903 (e) (4) . 
If he either approves the Commission's initial recommendations or 

the revised recommendations, he must certify his approval to 

Congress where the recommendations must lie for 45 days. 

S 2903 (e) (4) and S 2904 (b) . If Congress does not pass a Joint 

Resolution specifically disapproving the President's 

recommendations, the process is completed and the Secretary is 

compelled to initiate closure and realignment of the listed 

facilities. S 2904 (a) . 
In addition to providing fairly tight time frames in which 

these activities are to be completed, it was the sense of Congress 

that earlier efforts to close military installations had been 

frustrated by litigation brought to block base closure, 

particularly under the National Environmental Policy Act ("NEPAW). 

To facilitate closure, Congress exempted most of these activities 

from the strictures of NEPA. S 2905(c). Beyond that, it was the 
&* *- 

sense of Congress that most of the other elements of process"el1 

b&ond the purview of either the Federal Advisory Commission Act 

("FACAW) and the Administrative Procedure Act ("APAm). ,. See H.R. 
? 

9 2 j r  lOlst Cong., 2nd Sess., 706, (1990). 

At bottom, in passing the Act, Congress established a finely 

balanced process to insure that individual base closures were made 

in a manner consistent with broad national security and strategic 

needs of the United States. The role of the Commission was clearly 

and specifically limited to ensuring that the Secretary did not 

substantially deviate fromthese objectives in making specific base 



closing recommendations and to provide a public forum for a portion 

of the process. 

B. The Plattsburah Decision 

On March 15, 1993, the Secretary published the list 

recommending base closures and realignments for that year. 58 Fed. 

Reg. 14010 (1993). In that list, the Secretary made no 

recommendation with respect to Plattsburgh Air Force Base and, in 

fact, he had previously determined that Plattsburgh would serve as 

home base for one of the Air Mobility Wings. In his March 15, 1993 

recommendations however, the Secretary did recommend realignment of 

McGuire Air Force Base ("McGuireW) based upon his conclusion that 

the Plattsburgh facilities Itranked besttt in its capability to 

support the Air Mobility Wing and that Plattsburgh Itranked betterm 

as to all the mobility attributes given the air traffic congestion 

around McGuire. For this reason, the Secretary recommended 

realignment and conversion of McGuire into an Air Force Reserve 

Base. 58 Fed. Reg. 14114 (1993). 

On June 1, 1993, the Commission published a list in the 

Federal Register which noted that it was prepared to "consider as 

proposed additions to the Secretary of Defensef March 1993 list of 

military installations recommended for closure or realignment . . 
." several installations, including Plattsburgh. 58 Fed. Reg. 

31192. Subsequently, on June 24, 1993, the Commission conducted 

hearings to discuss the Secretary's recommendations and the 

Commission's own recommendations as reflected in the June 1, 1993 

publication. 



Following consideration of the attributes of Griffiss Air 

Force Base, McGuire and Plattsburgh, Commissioner H. T. Johnson 

moved to reject the Secretaryts recommendation to realign McGuire. 

While acknowledging the correctness of the Secretary's analysis 

that nPlattsburgh has the best facilitiesIg and that Plattsburgh and 

Grif f iss "have relatively less congestiong1 Commissioner Johnson 

nonetheless concluded that "McGuire is the proper base for an East 

Coast Mobility baseg1 because its location was near its llcustomersn. 

See Transcript at pages 129-130. Notwithstanding Commissioner 

Beverly Be Byron's specific objection on the grounds that 

Commissioner Johnson's motion failed to describe how the 

Secretary's recommendation substantially deviated from the force- 

reduction plan or the final criteria established for base closure, 

the Commission nonetheless adopted commissioner Johnson's motion by 

a vote of 6 - 1, See Transcript at pages 131-135. Subsequently, 

Commissioner McPherson offered a motion which stated: 

I move that the commission find that the Secretary of 
Defense deviated substantially from Criteria 2 and 4 and, 
therefore, that the Commission adopt the following 
recommendation: Close Plattsburgh Air Force Base and 
transfer the KC-135s to McGuire Air Force Base. The 
Commission finds that this recommendation is consistent 
with the force structure plan and the final criteria, 

Transcript at p. 200. This motion was also adopted by a 6-1 vote. 

Id. at 200-202. - 
On July 1, 1993, the Commission delivered a written report to 

the President containing its assessment of the Secretary's 

recommendations along with its own recommendations, including that 

pertaining to the closure of Plattsburgh. See Commission Report at 



pages 1-75, 1-76. On July 2, 1993, the President approved the 

recommendations of the commission in their entirety and forwarded 

his certification to the Congress and the commission. After the 

passage of 45 days, the Secretary began the process of closing the 

bases and installations that were contained in the Commission's 

report to the President, including the Plattsburgh facility. 

. ARGUMENT 

A. The Commission Clearly Exceeded the Pro~er S c o ~ e  of its 
Authoritv Under the Act 

It is absolutely clear from the transcript of the proceedings 

that the Commission dramatically exceeded its narrowly and 

carefully proscribed responsibilities under the Act. The Act 

clearly instructs the Secretary, in the first instance, to prepare 

a list of bases and installations for closure or realignment based 

upon the force-reduction plan and the final base-closure criteria. 

The Commission's role in the review process is sharply 

circumscribed -- in order to change the Secretary's 

recommendations, it must first find that the Secretary has 

substantially deviated from both the force-reduction plan and the 

final criteria. In publishing its June 1, 1993 statement the 

commission failed to make this finding and, indeed, failed to offer 

any reason or justification for a finding that the Secretary had 

"substantially deviated" in recommending the realignment of McGuire 

or in not recommending the realignment or closure of Plattsburgh. 

Similarly, at its June 24, 1993 hearing, the commission 

specifically acknowledged the correctness of the secretary's 

analysis as to the superiority of the Plattsburgh physical plant 

9 



and of the air congestion problems at Griffiss and McGuire. 

commissioner Johnson's motion and statements in support 

aereof reveal that he, and ultimately the Commission, simply 

disagreed with the Secretary's final conclusion as to the 

~~eferable location for the Air Mobility Wing. While the 

commission may be entitled to its own views on such matters, the 

statute does nor give it the authority to substitute its decision 

for that of the Secretary in the event that there is a 

disagreement. Under the statute, the Secretaryg s recommendation 

may only be set aside by the Commission where there has been a 

specific and articulated finding that the Secretary substantially 

departed from the force reduction plan and the final base-closure 

criteria. 

The Commissiongs decisions to reject the Secretary's 

recommendation to realign McGuire and to substitute ~ c ~ u i r e  for 

Plattsburgh as the base for the ~ i r  ~obility wing, were taken 

vithout any specific finding .or evidence that the Secretary had 

~ubstantially deviated from force-reduction plan and the final 

criteria. Commissioner McPherson8s belated eiforts to repair the 

record fail to cure this defect. First, the belated motion 

constitutes nothing more than a post-hoc rationalization of a 

decision that has already been taken. Second, the mere incantation 

of the proper standard cannot correct a decision that was clearly 

'de without grounds. Third, despite the recitation that 'the 

Secretary of Defense deviated substantially from Criteria 2 and 4".  

the  omm mission had no evidence before it that the Secretary had, in 



fact, substantially deviated from the force-reduction plan and the 

base-closure criteria. Finally, the fact that Commissioner 

McPhersonfs motion concludes that the Commissionfs own 

recommendation is consistent with the force structure plan and the 

final criteria is of no practical value. That the commission might 

adopt a recommendation that is consistent with that plan does not 

relieve it of its responsibility to first find substantial 

deviation on the part of the Secretary in making his own 

recommendations. 

Similarly, the CommissionCs efforts to cure this defect in its 

final report to the President are insufficient. In fact, the 

Commission makes no specific findings with respect to its 

recommendation to close Plattsburgh. Instead, it states, in 

sary terms $elating to its recommendation to reject the 

realignment of McGuire, that: 

The Commission finds the Secretary of Defense deviated 
substantially from final criteria 1,2,3 and 4. 

Again, absent specific findings based upon salient evidence, the 

mere recitation of the "substantial deviationN standard is 

insufficient to support the commissionfs decision to substitute its 

own recommendation for that of the Secretary. Moreover, under the 

Act, the Commission has an affirmative obligation to 

l~#+$@$Fy in'*qts report submitted to the President . . . any 
recommendation that is different from the recommendation made by 

the Secretary . . . . § 2903 (d) (2) (C) and (D) . Quite clearly, if 
the Act requires a finding of "substantial deviationw and that the 

Commission articulate a reasonable basis for such a finding based 

11 



on the record before the Commission, the p om mission's cursory 

determination in this case utterly fails to meet the proper 

statutory standard. 

B. The Fact That the  omm mission Exceeded its Statutory 
Authority is Subiect to Judicial Review 

If this action proceeds in a manner consistent with other 

litigation involving base-closings, a substantial amount of the 

argument will focus on determining whether the  omm mission's failure 

to remain within its statutory constraints may be properly reviewed 

by a federal court. It is submitted that this case, unlike others, 

presents a very narrow question of law -- that is, whether the 

Commission exceeded the authority delegated to it by Congress in 

substituting its own recommendation for that of the Secretary 

without first making the determination that the Secretary had 

substantially deviated from the final base-closure criteria and the 

force-reduction plan. 

This narrow question provides an immanently manageable 

standard by which the court can review the Commission's actions and 

thus makes it more susceptible to judicial review. For example, in 

Specter v. Garrett, 995 F.2d 404 (3rd ~ i r .  1993), both the 

Secretary and the Commission had recommended the closure of the 

Philadelphia Naval Shipyard and the plaintiffs challenged the 

substantive decision on a variety of grounds.' While couched in 

I In summary, plaintiffs alleged that the Department of 
Defense had withheld information pertinent to the decision-making 
process; that the criteria had not been applied by the Department 
in an evenhanded manner; that certain record-keeping and internal 
controls requirements had not been met; that the GAOfs views had 
not been adequately considered; and, that the Department had 



procedural terms, these challenges unavoidably draw the court into 

the substance of defense policy. Here, neither the substance of 

the Secretary's recommendation nor, in fact, the substance of the 

Commission~s recommendation is at issue. Instead, the sole 

question is whether the Commission properly made the threshold 

determination of "substantial deviationw on the part of the 

Secretary before substituting its recommendation for that of the 

Secretary. Questions of whether an executive branch agency has 

properly made the necessary findings to support its administrative 

decision are matters that are routinely handled by the courts, 

irrespective of the complexity or the inherently discretionary 

nature of the underlying substantive decision. See Rainbow 

Naviqation Inc. v. Department of the Navy, 783 F.2d 1072 (D.C. Cir. 

1986). 

  either the Act nor the APA bar judicial review of this 
* 

lfg?t'ed question. Whilq.$ongress did seek to eliminate many of the 
,b 

legal challenges that had plagued earlier efforts to close unneede* 

"t litary facilities, the only specific exemption from existing laws. 
incorporated into the Act was a limited exemption from thw 
h 

strictures of NEPA. § 2905(c) - As to the applicability of the 
*i 

APA, Congress noted: 

The rulemaking (5 U.S.C. 553) and adjudication (5 U.S.C. 
554) provisions of the Administrative Procedures Act (5 
U. S.C. 551 et sea. ) contain explicit exemptions for "the 
conduct of military or foreign affairs functions." An 
action falling within this exception, as the decision to 

violated plaintiff's due process rights by failing to follow the 
procedures in the statute. Specter v. Garrett; 971 F2d 936, 942 
(3rd Cir. 1992). 



close and realign bases surely does, is immune from the 
provisions of the Administrative Procedures Act dealing 
with hearings (5 U.S.C. 556) and final agency decisions 
(5 U.S.C. 557). Due to the military affairs exception to 
the Administrative Procedures Act, no final agency action 
occurs in the case of various actions required under the 
base closure process contained in this bill. These 
actions therefore, would not be subject to the rulemaking 
and adjudication requirements and would not be subject to 
judicial review. Specific actions which would not be 
subject to judicial review include the issuance of a 
force structure plan under Section 2903 (a) , the issuance 
of selection criteria under Section 2803 (b) , the 
Secretary of Defense's recommendation of closures and 
realignments of military installations under Section 
2803(d), the decision of the President under Section 
2803(e), and the Secretary's actions to carry out the 
recommendations of the Commission under Sections 2904 and 
2905. 

See H.R. Conf. Rep. 923, lOlst Cong., 2nd Sess., 706 (1990). 

It is illuminating to note that the list of specific actions 

that Congress considered not susceptible to APA review does 

include determinations by the  omm mission. In particular, judicial 

review of whether or not the Commission failed to adequately find 

that the Secretary's recommendations had tlsubstantially deviatedw 

from the force-reduction plan and the final base-closure criteria 

would surely not be barred, since this is a question going to the 

Commissionls authority and not to the result of the  omm mission's 

exercise of that authority. 

While decisions explicitly grounded upon military and foreign 

policy concerns may not be susceptible to judicial review under the 

APA, the court remains immanently capable of determining whether a 

satisfactory explanation of an agency's actions had been 

articulated without reference to the underlying policy 

considerations. Rainbow Naviqation, suDra. at 1080. 



Even if A P A  r e v i e w  w e r e  u n a v a i l a b l e  h e r e  d u e  t o  the specific 

limitations placed on judicial review under that statute, the court 

would still possess sufficient inherent authority to review whether 

the Commission had met the threshold standard established in the 

statute for overruling the Secretary's recommendation. As the 

Supreme Court has noted, "(e)xecutive action under legislatively 

delegated authority . . . is always subject to check by the terms 
of the legislation that authorized it; and if that authority is 

exceeded it is open to judicial review." INS v. Chadha, 462 U.S. 

919, 953 n. 16 (1983). 

The Supreme Court has recognized the distinction between 

situations where an action was taken ultra vires, which is the 

proper subject of judicial review, and uclaim[s] of error in the 

exercise of that power," which are barred. Larson v. Domestic and 

Foreiqn Commerce Corp., 337 U.S. 682, 689-90 (1949)). The 

important distinction is between situations that involve "the 

correctness or incorrectness'' of a decision and those addressing 

'Ithe power of [an] official, under the statute, to make a decision 

at all." - I d ,  at 6 9 1  n. 12 (distinguishing Nobel v. Union River 

Loqqing RR., 147 U.S. 165, 174 (1893)). A court may find an ultra 

vires act where an officer "departed from a plain official duty" 

(Pavne v. Central Pac. RY., 255 U.S. 228, 238 (1921)), as distinct 

from an action that involves the exercise of executive discretion. 

Pennhurst State School & HOSD. V. Halderman, 465 U.S. 89, 110-111 

n.20 (1984). Here, the plain and unambiguous statutory duty 

imposed upon the Commission was to find that the Secretary had 



"substantially deviated" from the final base-closing criteria and 

the force-reduction plan before substituting thelr recommendation 

for that of the Secretary. Because the commission wholly failed +G 

make this necessary threshold determination, their decision to 

reject the Secretary's recommendation constituted a departure from 

plain official duty as established under the Act, and judicial 

review is appropriate. 

CONCLUSION 

For the reasons set forth herein and in Plaintiffs' Memorandum 

of Law, the Commission exceeded its statutory powers in deciding tc 

recommend closure of Plattsburgh Air Force Base over the 

Secretary's contrary recommendation. The Commission's failure to 

meet the necessary statutory standard to make this determination is 

a matter properly reviewable by this court. Given that Plaintiffs 

will suffer immediate and irreparable harm in the event that the 

ongoing efforts to terminate operations at Plattsburgh ~ i r  Force 

Base are not halted, plaintiffs1 motion for a preliminary 

injunction and summary judgment should be granted and defendants1 

motion to dismiss should be denied. 

Dated: April 5, 1 9 9 4  

MUDGE ROSE GUTHRIE ALEXANDER & FERDON 

James M. Spears 
Of Counsel 
2 1 2 1  K Street, N.W. 
Washington, D.C. 2 0 0 3 7  
( 2 0 2 )  4 2 9 - 9 3 5 5  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORX; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORK; 

) 

JOHN M. MCHUGH, AS UNITED STATES 
1 

CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
1 

DISTRICT OF NEW YORX STATE; RONALD B. 
1 
1 

STAFFORD, AS A MEMBER OF THE NEW YORK 
STATE SENATE, REPRESENTING THE 45TH 

1 

SENATE DISTRICT OF NEW YORK STATE, 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 

1 
) Case No.: 93-CV- 

THE NEN YORX STATE ASSPIBLY, 1 1525 
REPRESENTING THE llOTH ASSEMBLY DISTRICT ) TJM D M  
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 
YORK; THE CITY OF PLATTSBURGH, NEW YORK; 

1 

ARTHUR LEFEVRE, AS SUPERVISOR OF THE 
1 

TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
1 

OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE 

1 

COUKTY OF CLINTON, NEW YORK; THE COUNTY 
1 

OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
1 

PRESIDENT OF LOCAL 8 3735 OF THE AMERICAN 
1 

FEDERATION OF GOVERNMENT EMPLOYEES; 
) 

LOCAL # 3735 OF THE AMERICAN FEDERATION 
1 

OF GOVERNMENT EMPLOYEES; JOHN J. DUFFY; 
1 

BRIAN F. STONE, PHILLIP SPRAGUE, 
1 
1 

GIRARD F. CURTIS, JOHN BRYANT, JOHN WALLACE, ) 
AND CLARENCE J. JEFFERIES, 1 

Plaintiffs, 
1 

-against- 
) 
1 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
1 
1 

COMMISSION, AND ITS MEMBERS: JAMES A. 
COURTER, CAPTAIN PETER B. BOWMAN, USN 

) 
1 

(RET.), BEVERLY B. BRYON, REBECCA G. 
COX, GENERAL H . T . JOHNSON, USAF (RET . ) 1 

HARRY C. MCPHERSON, JR., AND ROBERT D. 
1 
1 

STUART, JR.; LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA WIDNAU, 

1 
1 

AS UNITED STATES SECRETARY OF THE AIR FORCE; ) 

Defendants. 1 

ORDER 

Upon the Motion of United States Senators Daniel Patrick 

Moynihan and Alfonse DfAmato for Leave to File Brief Amicus Curiae, 



and all other arguments and pleadings herein, it is hereby 

ORDERED that the Motion of United States Senators Daniel 

Patrick Moynihan and Alfonse DfRmato be, and the same is, granted; 

and it is further 

ORDERED that United States Senators Daniel Patrick Moynihan 

and Alfonse D'Amato are granted leave to file a brief A m i c u s  

Cur iae .  

Date Judge 
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U.S. Department of Justice 

Civil Division 

Washington. D.C. 20530 

April 28, 1994 

VIA OVERNIGHT DELIVERY 

Edward M. Scher 
Assistant Attorney General 
to the State of New York 

The Capitol 
Albany, New York 12224 

Re: State of New York, et al. v. The Defense 
Base Closure and Realignment Commission, 
et al. (N.D.N.Y.1 

Dear Ed: 

Enclosed please find copies of a Notice of Filing and the 
Supplemental Declaration of Colonel Robert E. Dawson which 
contains the additional statements that defendants have agreed to 
make concerning the Air Force's plans with respect to Plattsburgh 
Air Force Base between now and July 15, 1994. 

I am sending the Notice of Filing and the original of the 
Supplemental ~eclaration to the court today via overnight 
delivery. 

Also enclosed are three originals of the Stipulation which 
includes all of the changes requested by the plaintiffs. If, 
after consultation with your clients, the Stipulation is still 
acceptable to you, please execute all three, file one with the 
court and return one to me. 

Since ely, 

& 
ARTHUR R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

Enclosures 

cc: All Counsel of Record (w/ encl.) 



bcc: Major Bernard Doyle (w/ encl.) 
Mary Ann Hook (w/ encl.) 



Document Separator 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK, et al., 
Plaintiffs 

Civil Action No. 93-CV1525 (TJMIDNH) 
vs. 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, et al., 

Defendants 

DECLARATION OF COLONEL ROBERT E. DAWSON 

1. I, Colonel Robert E. Dawson, am a member of the United States Air Force and the 

Commander of the 380th Air Refueling Wing which is based at Plattsburgh Air Force Base, 

Plattsburgh, New York. In my capacity as the Installation Commander, I am responsible for 

issues pertaining to the closure of Plattsburgh Air Force Base. Moreover, it is my 

responsibility to close Plattsburgh Air Force Base in compliance with the Defense Base 

Closure and Realignment Act of 1990 and the Base Closure and Realignment Commission's 

1993 recommendation. 

2. The scheduled closure date for Plattsburgh Air Force Base is September 30, 1995. As 

Plattsburgh Air Force Base's mission is drawn down, assets and personnel will be reallocated 

to other bases as directed by Air Force authorities. 

3. On February 28, 1994, the Air Force announced that Plattsburgh Air Force Base will lose 

its 25 KC-135R aircraft by October 1, 1994. The current aircraft departure schedule calls for 

one (1) airplane to leave in April, one (1) in May, four (4) in June, six (6) in July, seven (7) 



in August, and six (6) in September. Although the aircraft are scheduled to depart in 1994, 

Plattsburgh Air Force Base will not close until September 30, 1995. The realignment of 

aircraft does not change the closure date. 

4. There are approximately 2,100 active duty Air Force members and 800 civilian employees 

working on Plattsburgh Air Force Base. Current plans call for a two phase draw down of the 

active duty military personnel. The first cadre of military members will leave on or before 

October 1, 1994 with the departure of Plattsburgh's aircraft. This first phase will see the 

departure of approximately 600 military members. The remainder of the active duty force 

will be drawn down in the second phase after October 1994, however the exact schedule for 

personnel moves has not been determined. The number of active duty military members 

stationed at Plattsburgh Air Force Base will be drawn down gradually until closure. 

Currently, twenty-nine (29) military members are scheduled to depart Plattsburgh Air Force 

Base in April 1994 and forty-three (43) will leave in May 1994. However, none of these 

individuals are leaving because of base closure, but rather as the result of voluntary 

separations and normal tour rotations. Also, these departures will be offset by a gain of ten 

(10) military members in April and eleven (1 1) in May. In June 1994, military members will 

begin to depart Plattsburgh Air Force Base as part of the base closure plan, and we will lose 

approximately 126 military members each month from June 1994 through October 1994. By 

the end of November 1994, there will be almost 1,200 active duty military members 

remaining on base. We project that in January 1995 there will be approximately 1,045 

members left on base, and that this number will be gradually reduced over the remaining 

months until the base closes in September 1995. Of course, this movement plan is not static 

and is subject to change daily. 



5. To date, there is no specific plan for the draw down of the civilian workforce. Civilian 

employees of the Department of Defense (DoD) are subject to reductions in force (RIFs), 

resulting from force draw down and downsizing plans. A RIF at Plattsburgh Air Force Base 

will be required because of base closure but, at the present time, plans for conducting a RIF 

on Plattsburgh Air Force Base have not been finalized. Advanced written notice of at least 

120 days will be provided civilian employees prior to any RIF effecting a significant number 

of employees (more than 50). No RIF notices have been issued to any civilian employees on 

Plattsburgh Air Force Base. The methodology, timing and increments of the civilian RIF 

required as a result of the base closure will not be decided until the base draw down plan is 

completed. 

6. The DoD makes every effort to assure continuing employment for employees who are 

adversely affected by actions required for effective management of the DoD. The Air Force 

provides priority placement assistance for its civilian workforce affected by base closure, 

transfers of functions, and reductions in force through the DoD Priority Placement Program 

(PPP). Plattsburgh Air Force Base employees who are interested in continuing their federal 

employment at other DoD locations may register in the DoD PPP for priority placement 

assistance. Registration provides adversely affected employees with mandatory placement 

rights for vacancies at other DoD installations. Employee acceptance of a job offer provides 

continuing employment as well as travel and transportation costs to the new location. A PPP 

option attractive to employees is voluntary early registration for employees at closure bases. 

In anticipation of base closure, Plattsburgh Air Force Base employees have begun registering 

for outplacement assistance. Currently, 110 civilian employees are registered in the PPP. 

Since registration began, 20 employees have been placed in jobs elsewhere. Two of those 



20 are scheduled to move on April 3, 1994, and seven are scheduled to move on April 17, 

1994. The others have already moved. Increased voluntary registrations and placements are 

anticipated as the closure date draws closer. 

7. It is Air Force policy to maintain minimum transitional airfield operations for twenty-four 

months from the expiration of the Congressional review period contained in Section 2904(b) 

of the Base Closure and Realignment Act. This means that Plattsburgh Air Force Base will 

have minimum transitional airfield operations up until the planned closure date. Minimum 

transitional airfield operations may include: 8-12 hour per day tower operation; minimum 

base operations and weather services; maintenance of field lighting and navigational aids; a 

crash/fire/rescue truck to be operated if possible by the structural fire department; emergency 

pavement maintenances; and grass removal and snow-plowing sufficient for the planned type 

and level of operation. The airfield will normally be operated by in-house forces up to the 

date of base closure. Minimum transitional airfield operations will be terminated in less than 

24 months if the airfield becomes potentially self-supporting. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. 

ROBERT E. DAWSON, Colonel, USAF 
Commander 
380th Air Refueling Wing 
Plattsburgh AFB NY 

Sworn to and subscribed before 
me this 31st day of March 1994. 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

-- 

1 
THE STATE OF NEW YORK, et al., ) 

1 
Plaintiffs, 1 

v. 
1 
1 No. 93-CV-1525 (TJM/DNH) 
1 
I 

THE DEFENSE BASE CLOSURE AND 1 
REALIGNMENT COMMISSION, et al., 1 

Defendants. 
1 
1 
1 
\ 

Pleaso rafer )o this wmber 
,;tfi?en respcclding 0 1 ~  4 CZ-L 

RESPONSE OF DEFENDANTS DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION AND IT MEMBERS TO 

PLAINTIFFSf REOUEST FOR PRODUCTION OF DOCUMENTS 

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, 

defendants, the Base Closure and Realignment Commission (the 

c om mission) and its members hereby respond to plaintiffsf Request 

for Production of Documents. Pursuant to the Stipulation of the 

parties dated February 16, 1994, and the letter dated February 

24, 1994 from plaintiffsf counsel to defendantsf counsel, which 

was served with plaintiffsf request, this response is only on 

behalf of the above-named defendants. Accordingly, any 

objections to or arguments in opposition to production of the 

documents requested on behalf of all other defendants in this 

action are expressly preserved and are not waived by virtue of 

the following responses. 

Res~onse to Request No. 1: To the extent that the 

requested documents are in the possession of the Commission and 

its members, they will be produced at the offices of the 

 omm mission, 1700 N. Moore Street, Suite 1425, Arlington, Virginia 



22209, at a time to be agreed upon between counsel for the 

parties. 

Response to Request Nos. 2 & 3: The documents requested 

are not in the possession of either the Commission or its 

members. 

Response to Reauest Nos. 4 - 7: To the extent that the 

requested documents are in the possession of the Commission and 

its members, they will be produced at the offices of the 

Commission, 1700 N. Moore Street, Suite 1425, Arlington, Virginia 

22209, at a time to be agreed upon between counsel for the 

parties. 

Reswonse to Reauest Nos. 8 - 10: The documents requested 

are not in the possession of either the Commission or its 

members. 

Res~onse to Reauest Nos. 11 - 50: To the extent that the 

requested documents are in the possession of the Commission and 

its members, they will be produced at the offices of the 

Commission, 1700 N. Moore Street, Suite 1425, Arlington, Virginia 

22209, at a time to be agreed upon between counsel for the 

parties. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

GARY L. SHARPE 
United States Attorney 

JAMES C. WOODS 
Assistant United States Attorney 



Attorney, ~ e ~ a d e n t  of Justice 
Civil Division 
Post Office Box 883 
washington, D.C. 20044 
(202) 514-4783 

Attorneys for Defendants 



CERTIFICATE OF SERVICE 

I hereby certify that copies of Response of Defendants 

Defense Base Closure and Realignment  omm mission and Its Meabers 

to Plaintiffs' Request for Production of Documents were mailed 

thi&&&day of March, 1994: 

Via Overniaht ~eliverv to: 

Edward M. Scher 
Alan S. Kaufman 
Assistant Attorneys General 
to the State of New York 

The Capitol 
Albany, New York 12224 

and Via First Class Mail, Postaae  re-paid to: 

Clyde A. Lewis, Esq. 
Lewis & Rogers, Esq. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr. 
10 City Hall Place, Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Louis E. Wolfe 
10 Healey Avenue 
Plattsburgh, New York 12901 

Dennis D. Curtin 
Stafford, Trombley, Purcell, 
Lahtinen, Owens & Curtin, P.C. 
One Cumberland Avenue 
P. 0. Box 2947 
Plattsburgh, New York 12901 

ARTHUR R. GOLDB G 7 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

1 
THE STATE OF NEW YORK, et al., 1 

1 
Plaintiffs, 1 

1 
V. 1 No. 93-CV-1525 (TJMIDNH) 

THE DEFENSE BASE CLOSURE AND 
1 
1 

REALIGNMENT COMMISSION, et al., 1 
1 

Defendants. 1 
1 

STIPULATION 

In response to the hearing held before this Court on April 

11, 1994, regarding plaintiffs1 motion for a preliminary 

injunction, defendants have filed with the Court the Supplemental 

Declaration of Colonel Robert E. Dawson, Commander, 380th Air 

Refueling Wing, Plattsburgh Air Force Base, Plattsburgh, New 

York. Based on this Declaration, all plaintiffs, including 

plaintiff-intervenors (collectively referred to as wplaintiffsw), 

and defendants HEREBY AGREE AND STIPULATE AS FOLLOWS: 

1. Plaintiffs1 motion for a preliminary injunction shall 

be held in abeyance, without prejudice to plaintiffs1 right, at 

any time, to renewal, with any necessary amendments thereto; 

2. Defendants1 motion to dismiss the complaint, filed on 

March 22, 1994, and plaintiffs1 cross-motion for summary 

judgment, filed on March 28, 1994, shall be continued and removed 

from the Courtls motion calendar for May 9, 1994, subject to 

being restored to the Court's calendar upon order of the Court, 

or at the request of either party, which request shall not be 



- 
made until the Supreme Court of the United States issues a 

decision in the case of Dalton v. Specter, Sup. Ct. No. 93-289. 

3. Defendantsf motion for a protective order, filed on 

April 11, 1994, also shall be continued and removed from the 

Court's motion calendar for May 9, 1994, subject to being 

restored to the Court's calendar upon order of the Court, or at 

the request of either party, which request also shall not be made 

until the Supreme Court issues a decision in Dalton v. Specter, 

or until July 15, 1994, whichever occurs first. 

4. Until the Court rules on defendantsf motion for a 

protective order, defendants shall not be obligated to produce 

any documents in response to plaintiffst request for production 

of documents. 

Dated : Aprilg 1994 
Washington, D.C. 

By : 
ARTHUR R. GOLDBERG 
(Federal Bar Roll N 
Attorney, Department of Justice 
Civil Division 
Post Office Box 883 
Washington, D.C. 20044 
(202) 514-4783 

Attorneys for Defendants 

April , 1994 
Albany, New York 

G. OLIVER KOPPELL 
Attorney General of the State of 
New York on behalf of the attorneys 
for all plaintiffs 

By: 
EDWARD M. SCHER (Assistant Attorney 
General, Of Counsel) 
(Federal Bar Roll No. 501128) 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

1 
THE STATE OF NEW YORK, et al., 1 

Plaintiffs, 

v. 1 NO. 93-CV-1525 (TJMIDNH) 
1 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, et al., 

i 
1 

Defendants. 
1 
1 
1 

NOTICE OF FILING 

PLEASE TAKE NOTICE THAT defendants are filing with the Court 

the attached Supplemental Declaration of Colonel Robert E. Dawson 

in connection with their opposition to plaintiffsr motion for a 

preliminary injunction. 

DATED : April 28, 1994 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

GARY L. SHARPE 
United States Attorney 

JAMES C. WOODS 
Assistant United States Attorney 

Attorney, ~e~a&nt of Justice 
Civil Division 
Post Office Box 883 
Washington, D.C. 20044 
(202) 514-4783 

Attorneys for Defendants 



CERTIFICATE OF SERVICE 

I hereby certify that copies of Defendants' Notice of Filing 

and Supplemental Declaration of Colonel Robert E. Dawson were 

mailed this &A day of April, 1994: 

Via Overnisht Delivery to: 

Edward M. Scher 
Alan S. Kaufman 
Assistant Attorneys General 
to the State of New York 

The Capitol 
Albany, New York 12224 

and Via First Class Mail, Postase Pre-paid to: 

Clyde A. Lewis, Esq. 
Lewis & Rogers, Esq. 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute, Jr. 
10 City Hall Place, Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Louis E. Wolfe 
10 Healey Avenue 
Plattsburgh, New York 12901 

Dennis D. Curtin 
Stafford, Trombley, Purcell, 
Lahtinen, Owens & Curtin, P.C. 
One Cumberland Avenue 
P. 0. Box 2947 
Plattsburgh, New York 12901 

- 
ARTHUR R. GOL 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

1 
THE STATE OF NEW YORK, et al., ) 

Plaintiffs, 1 

v. 
1 
1 

THE DEFENSE BASE CLOSURE AND 
1 

REALIGNMENT COMMISSION, et al., ) 
1 

Defendants. 1 

DECLARATION OF COUNSEL REGARDING OPEN ACCESS POLICY OF DEFENSE 
BASE CLOSURE COMMISSION 

1. I, Mary Hook, am Acting General Counsel for the Defense 
Base Closure and Realignment Commission. In my capacity as 
counsel, I am responsible for providing to the Commission, 
Commissioners and the agency staff counsel on interpreting our 
statute and advising on agency policies. I am also responsible for 
managing the legal actions in which the Commission is a party. I 
was Deputy General Counsel from February 1993 to September 1993, 
during the 1993 base closure round. 

2. The Commissionls enabling statute, The Defense Base 
Closure and Realignment Act of 1990, P.L. 101-510, establishes that 
the process for decision-making by the commission be conducted in 
public and that information be available upon request to certain 
interested parties. 

"Each meeting of the Commission other than meetings in which 
classified information is to be discussed, shall be open to 
the public. Section 2902 (e) (2) (A) 

"All proceedings, information and deliberations of the 
Commission shall be open upon request to.. ." the chairmen and 
ranking minority party members of numerous House and Senate 
Committees. Section 2902 (e) (2) (B) 

3. The Commission maintains a library of information that 
includes information provided to the Commission by the Secretary of 
Defense, the Armed Services, General Accounting Office, Congress, 
communities and other interested parties. The library also 
includes information generated by the staff and commissioners, data 
produced and submitted by affected communities, all correspondence 
received and answered by the commission, and transcripts of the 
public hearings. 



4. In order to follow the intent of the Congress to provide 
a fair process, the Commission adopted a policy of allowing 
congressional staff and the public open access to the Commissionfs 
library during normal business hours. 

5. The Commissionls open policy was instituted in part to 
allow the affected base closure communities the opportunity to 
gather and to review documentation used by the commission staff in 
the research and analysis process. The Commission recognized that 
access must be immediate since the base closure rounds occur within 
such an expedited time period. 

6. The Commission has responded to previous discovery 
requests by allowing plaintiffs in those previous cases the same 
access as the public with additional requirements of notice and 
certain copying procedures. 

7. The plaintiffs in the Plattsburgh case have made no effort 
to contact the Commission to inspect or copy documents publically 
available in the Commissionls library. 

I declare under penalty of perjury that the foregoing is true 
and correct and to the best of my knowledge. 

MARY A. HOOK 
Acting General Counsel 
Defense Base Closure and Realignment 
Commission 
1700 N. Moore Suite 1425 
Arlington, Va 22209 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORX 

THE STATE OF NEW YORK; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORX; 
JOHN M. MCHUGH, AS UNITED STATES 

1 

CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
DISTRICT OF NEW YORK STATE; RONALD B. 

1 

STAFFORD, AS A MEMBER OF THE NEW YORK 
1 

STATE SENATE, REPRESENTING THE 45TH 
1 

SENATE DISTRICT OF NEW YORK STATE, 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 

1 
) Case No.: 93-CV- 

THE NEW YORK STATE ASSEMBLY, I 1525 
REPRESENTING THE llOTH ASSEMBLY DISTRICT ) TJM DNH 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 

1 

YORK; THE CITY OF PLATTSBURGH, NEW YORK; 
1 

ARTHUR LEFEVRE, AS SUPERVISOR OF THE 
TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
OF PLATTSBURGH, NEW YORK; WILLIAM 

1 

BINGEL, AS COUNTY ADMINISTRATOR OF THE 
CO3NTY OF CLINTON, NEW YORK; THE COUNTY 

1 

OF CLINTON, NEW YORK; JOHN Je DUFFY, AS 
PRESIDENT OF LOCAL # 3735 OF THE AMERICAN 

1 

FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION 

1 

OF GOVERNMENT EMPLOYEES; JOHN J. DUFFY; 
BRIAN F. STONE, PHILLIP SPRAGUE, 

1 

GIRARD F. CURTIS, JOHN BRYANT, JOHN WALLACE, ) 
AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
1 
1 

COMMISSION, AND ITS MEMBERS: JAMES Ae 
COURTER, CAPTAIN PETER B. BOWMAN, USN 

1 
(RET.), BEVERLY Be BRYON, REBECCA Go 

1 

COX, GENERAL H.T. JOHNSON, USAF (RET.) 
1 

HARRY C. MCPHERSON, JR., AND ROBERT D. 
1 

STUART, JR.; LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA WIDNALL, 

1 

AS UNITED STATES SECRETARY OF THE AIR FORCE; ) 

Defendants. 

ORDER 

Upon the Motion of United States Senators Daniel Patrick 

Moynihan and Alfonse DtAmato for Leave to File Brief Amicus Curiae, 



and all other arguments and pleadings herein, it is hereby 

ORDERED that the Motion of United States Senators Daniel 

Patrick Moynihan and Alfonse D8Amato be, and the same is, granted; 

and it is further 

ORDERED that United States Senators Daniel Patrick Moynihan 

and Alfonse D8Amato are granted leave to file a brief Amicus 

Curiae. 

- 
Date Judge 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORK; 
JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
DISTRICT OF NEW YORK STATE; RONALD B. 
STAFFORD, AS A MEMBER OF THE NEW YORK 
STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE, 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 
THE NEW YORK STATE ASSEMBLY, 
REPRESENTING THE llOTH ASSEMBLY DISTRICT 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 
YORK; THE CITY OF PLATTSBURGH, NEW YORK;, 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 
TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
OF PLATTSBURGH, NEW YORK; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE 
COUNTY OF CLINTON, NEW YORK; THE COUNTY 
OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
PRESIDENT OF LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; 
LOCAL # 3735 OF THE AMERICAN FEDERATION 
OF GOVERNMENT EMPLOYEES; JOHN J. DUFFY; 
BRIAN F. STONE, PHILLIP SPRAGUE. 
GIRARD F . CURTIS, JOHN BRYANT, JOHN WALLACE, 
AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- 

i 

1 
1 

) Case No.: 93-CV- 
1525 

) TJM DNH 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
1 

COMMISSION, AND ITS MEMBERS: JAMES A. 
1 

COURTER, CAPTAIN PETER B. BOWMAN, USN 
1 

(RET. ) , BEVERLY B. BRYON, REBECCA G. 
COX, GENERAL H.T. JOHNSON, USAF (RET.) 

1 

HARRY C. MCPHERSON, JR., AND ROBERT D. 
1 

STUART, JR.; LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA WIDNALL, 

1 

AS UNITED STATES SECRETARY OF THE AIR FORCE; ) 

Defendants. 

POTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE 

Pursuant to the Rules of this Court, Senator Daniel Patrick 

Moynihan and Senator Alfonse DtAmato respectfully move for leave to 



file the attached brief amicus curiae in support of plaintiffs in 

the above-referenced action. Counsel for Plaintiffs consented to 

the filing of this brief, and Counsel for Defendants stated that it 

will not oppose the filing of this brief. 

Senator Moynihan and Senator DrAmato are citizens of the State 

of New York and have been duly elected to represent the citizens of 

the State of New York in the United States Senate. 

Accordingly, Senator Daniel Patrick Moynihan and Senator 

Alfonse DrAmato respectfully request that their motion to file a 

brief amicus curiae in support of plaintiffs be granted. 

Respectfully submitted, 

57urfi 
'~ichard K. Eaton 
James M. Spears 
Mudge Rose Guthrie Alexander 

and Ferdon 
2121 K. Street, N.W. 
Washington, D.C. 20037 
(202) 429-9355 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORX; 

1 
JOHN M. MCHUGH, AS UNITED STATES 

1 

CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
1 

DISTRICT OF NEW YORK STATE; RONALD B. 
STAFFORD, AS A MEMBER OF THE NEW YORK 

1 

STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE, 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF 

1 
) Case No.: 93-CV- 

THE NEW YORK STATE ASSEMBLY, 1 1525 
REPRESENTING THE llOTH ASSEMBLY DISTRICT ) TJM DNH 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF THE CITY OF PLATTSBURGH, NEW 

1 

YORK; THE CITY OF PLATTSBURGH, NEW YORK; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE 

1 

TOWN OF PLATTSBURGH, NEW YORK; THE TOWN 
1 

OF PLATTSBURGH, NEW YORK; WILLIAM 
1 

BINGEL, AS COUNTY ADMINISTRATOR OF THE 
1 

COUNTY OF CLINTON, NEW YORK; THE COUNTY 
1 

OF CLINTON, NEW YO=; JOHN J. DUFFY, AS 
1 

PRESIDENT OF LOCAL # 3735 OF THE AMERICAN 
1 

FEDERATION OF GOVERNMENT EMPLOYEES; 1 
LOCAL # 3735 OF THE AMERICAN FEDERATION 
OF GOVERNMENT EMPLOYEES; JOHN J. DUFFY; 
BRIAN F. STONE, PHILLIP SPRAGUE, 

1 

GIRARD F. CURTIS, JOHN BRYANT, JOHN WALLACE, ) 
AND CLARENCE J. JEFFERIES, 1 

Plaintiffs, 
-against- 

) 
1 

THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS: JAMES A. 

1 

COURTER, CAPTAIN PETER B. BOWMAN, USN 
1 

(RET.), BEVERLY B. BRYON, REBECCA G. 
1 

COX, GENERAL H.T. JOHNSON, USAF (RET.) 
1 

HARRY C. MCPHERSON, JR., AND ROBERT D. 
STUART, J R . ;  LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA WIDNALL, 
AS UNITED STATES SECRETARY OF THE AIR FORCE; ) 

Defendants. 1 

AFFIDAVIT OF RICHARD K. EATON IN SUPPORT OF MOTION OF 
UNITED STATES SENATORS DANIEL PATRICK MOYNIHAN AND 
FLFONSE D'AMATO FOR LEAVE TO FILE BRIEF AMICUS CURIAE 

Richard K. Eaton, being first duly sworn, deposes and says: 



1. I am counsel to Senators Daniel Patrick Moynihan and 

Alfonse DtAmato in the captioned matter. 

2. I hereby swear that the statements made in the Motion of 

Senators Daniel Patrick Moynihan and Alfonse D8Amato for 

Leave to File Brief Amicus Curiae are accurate to the 

best of my knowledge and belief. 

Sworn to before me this 5th 

h b o n  mires Sm* W, 



(202) 514-3542 
FAX: (202) 514-8151 

~ ~ ! I \ / ! ! ? ! , ~ I O I I ,  I).(. ?()>.TO 

June 15, 1994 

Mr. Bert M. Montague 
Clerk, United States Court of Appeals 
for the Fourth Circuit 

Post Office Building 
Tenth & Main Streets 
Richmond, Virginia 23219 

Re: Charles E. Smith Management, Inc., et al. 
v. Les Aspin, Secretary of Defense et al., 
4th Cir. No. 94-1664 

Dear Mr. Montague: 

Please find enclosed for filing in the above-captioned matter, 
an executed appearance form for Douglas N. Letter and Irene M. 
Solet as counsel for Les Aspin, Secretary of Defense, et al., 
Appellees. Also enclosed is Appelleesf Response To Appellants' 
~otion For Voluntary Dismissal. As we have noted in that Response, 
although your letter of May 31, 1994 directed Appellees to respond 
to the Appellantsf motion by June 7, 1994, government trial counsel 
received that letter only today. 

By copy of this letter to opposing counsel we are requesting 
that all briefs, motions and other papers be served directly upon 
us at the Department of Justice, Civil ~ivision, Appellate Staff, 
Room 3617 MAIN, 10th and ~ennsylvania Avenue, N.W., Washington, 
D.C. 20530-0001. 

Thank you for your attention to this matter. 

Sincerely, 

Lh* 
IRENE M. SOLET 

Attorney, Appellate Staff 
Civil Division 

Enclosures 



cc: Benjamin G. Chew 
John L. Oberdorfer 
Alan A Tuttle 
James A. King 
Edward J. Newberry 
Patton, Boggs & Blow 
2550 M Street, N.W. 
Washington, D.C. 20037 



To be f i l e d  b y :  6 / 1 6 / 9 4  

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

Richmond, VA 

6 June  1994 

N o .  94-1664 C h a r l e s  E  Smi th  Mgmt v .  A s p i n ,  Sec  

THE CLERK WILL ENTER MY APPEARANCE AS COUNSEL ON BEHALF OF: 

e et al. a s  t h e  
( p a r t y  name) 

[ ] a p p e l l a n t ( s )  [ X  1 a p p e l l e e ( s )  [ ] amicus c u r i a e  

[ ] ? e t i t i o n e r ( s )  [ 1 r e s p o n d e  [ ] i n t e r v e n o r ( s )  

&LA';)/.* 

( s i g n a t u r e )  

(SIGN ONLY I F  PARTICIPATING) 

I r e n e  M a r i e t t a  S o l e t ,  Esq .  Douglas N. L e t t e r ,  Esq. ('3 U .  S .  DEPARTMENT OF JUSTICE U.S. Department o f  J u s t i c e  
C i v i l  D i v i s i o n  C i v i l  Div is ion  

*Rm 3127 Rm 3617 
1 0 t h  & C o n s t i - t u t i o n  Avenue, M4 1 6 t h  & Cons t i t u t ion  Avenue, NW 
Washington,  DC 20530 Washington, DC 20530 

*Area Code & Phone No. : 202 - 514-3542 (202)  514-3602 

[ ] I F  YOU WILL NOT BE PARTICIPATING I N  THIS CASE, PLEASE CHECK HERE 
AND RETURN, AND GIVE US THE NAME AND ADDRESS OF ANOTHER ATIORNEY, 
I F  ANY, WHO WILL PROVIDE APPELLATE REPRESENTATION. 

NOTE: Must be s i g n e d  by an A t t o r n e y  a d m i t t e d  t o  p r a c t i c e  
b e f o r e  t h e  U n i t e d  S t a t e s  Cour t  of Appeals  for t h e  F o u r t h  
C i r c u i t  p u r s u a n t  t o  I n t e r n a l  O p e r a t i n g  P r o c e d u r e  46.1.  
I n d i v i d u a l  and n o t  f i r m  names must  be s i g n e d .  I f  you a r e  
a p p l y i n g  f o r  a d m i s s i o n ,  p l e a s e  r e t u r n  t h i s  appea rance  form 
w i t h  your  a p p l i c a t i o n  f o r  a d m i s s i o n .  

I f  your name h a s  changed s i n c e  y o u  were  a d m i t t e d  t o  t h e  
F o u r t h  C i r c u i t  Bar  PLEASE show t h e  name under  which you 
were  a d m i t t e d .  

* Please  N o t e  Change o f  Address and Phone Number. 



IN THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

CHARLES E. SMITH MANAGEMENT, INC., ) 
et al., 

Plaintiffs-Appellants, 1 

v. 1 No. 94-1664 

LES ASPIN, SECRETARY OF DEFENSE, 1 
et al., 

Defendants-Appellees. 
1 

APPELLEESf RESPONSE TO APPELLANTSf 
MOTION FOR VOLUNTARY DISMISSAL 

Appellees hereby state that they have no objection to the 

Motion For Voluntary Dismissal filed by Appellants in this 

matter. Appellees note that the letter of the Clerk of the Court 

directing Appelles to respond to that notion by June 7, 1994, did 

not reach government counsel until June 15, 1994. 

Respectjully submitted, 

-z/ f& 
DOUGLA$ N. LETTER 

IRENE M. SOLET 
(202) 514-3542 

Attorneys, Appellate Staff 
Civil Division, Room 3617 
Department of Justice 
Washinston, D.C. 20530 



CERTIFICATE OF SERVICE 

I hereby certify that on this 15th day of June, 1994, I 

served the foregoing Appellees's Response To Appellantsf Motion 

For Voluntary Dismissal via U.S. Mail, postage prepaid, upon: 

Benjamin G. Chew 
John L. Oberdorfer 
Alan A Tuttle 
James A. King 
Edward J. Newberry 
Patton, Boggs & Blow 
2550 M Street, N.W. 
Washington, D.C. 20037 

L x . &  
IRENE M. SOLET 
Attorney 



U.S. Department of Justice 

Civil Division 

Washinlglon. D.C. 20530 

September 19, 1994 

Major Bernard Doyle 
Air Force Legal Services Agency 
General Litigation Division 
1501 Wilson Blvd., 7kh Floor 
Arlington, VA 22209 

Pbmo rdu t~ thb number 
when -6 1006 =J- 

Mary Ann Hook 
Deputy General Counsel 
Defense Base Closure and 
Realignment Commission 

1700 N. Moore St., Suite 1425 
Arlington, VA 22209 

Re: State of New York, et al. v. The Defense Base Closure 
and Realisnment Commission, et al. (N.D.N.Y.) 

Dear Bernie and Mary Ann: 

Enclosed, at long last, please find a copy of the 
Stipulation of   is missal in this action signed by all counsel of 
record. 

This should complete the paperwork in this case and we are 
now proceeding to close our file. It has been a pleasure working 
with both of you. 

Sincerely, 

&. 
ARTHUR R. GOLDBERG 
Assistant Director 

Federal Programs Branch 
Civil Division 

Enclosure 



A U N S .  KAUFIUM 
hsktatu Aaonuy Gaud in ~ g e  
Litiguioa Buruu (Albany) 

JUDITH I. RATNER 
Ass imntAaonuyGaud  
Deputy Buruu chief 
Litigation Buruu (Albany) 

Clyde A. Lewis, Esq. 
Lewis & Rogers, Esqs. 
53 Court Street 
Plattsburgh, New York 12901 

Clyde A. Lewis 
53 Court Street 
Plattsburgh, New York 12901 

John E. Clute. Jr. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Louis E. Wolfe. 
10 Healey Avenue 
Plattsburgh, New York 12901 

James W. Clute, Esq. 
Clute, Clute & Thompson, Esqs. 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 

Telephone: (518) 474-7339 

September 13, 1994 

Arthur R. Goldberg 
Assistant Director 

J 
Federal Programs Branch 
U.S. Dept. of Justice 
Civil Division 
P.O. Box 883 
Washington, D.C. 20044 

James C. Woods 
Assistant United States Attorney 
United States Attorney's Office 
445 Broadway 
Room 23 1 
Albany, New York 12207 

Hon. Thomas J. McAvoy 
United States District Court Judge 
Northern District of New York 
Federal Courthouse 
15 Henry Street 
Binghamton, New York 13901 

Dennis D. Curtin 
Stafford. Trombley, Purcell 
Lahtinen, Owens & Curtin, P.C. 
One Cumberland Avenue 
P.0 Box 2947 
Plattsburgh, NY 12901-0269 

RE: The State of New York et al. v The Defmse Closure and Realimment Commission. and its members. 
93-CV-1525 
TJM DNH 

Dear Counsels: 

Enclosed for you service upon you is a copy in the above-referenced 
case. It was filed in the county clerk's office on August 8, 1994. 

/ 

//' Assistant Attorney General 
i 

Enclosure 



UNITED STATES DISTRICT CCLTT 
NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK; MARIO M. CUOMO, 
AS GOVERNOR OF THE STATE OF NEW YORK; 
JOHN M. MCHUGH, AS UNITED STATES 
CONGRESSMAN FROM THE 24TH CONGRESSIONAL 
DISTRICT OF NEW YORK STATE; RONALD B. 
STAFFORD, AS A MEMBER OF THE NEW YORK 
STATE SENATE, REPRESENTING THE 45TH 
SENATE DISTRICT OF NEW YORK STATE, 
GEORGE CHRISTIAN ORTLOFF, AS A MEMBER OF US. DISTRICT COURT 
THE NEW YORK STATE ASSEMBLY, N.0. Of: Nay. 
REPRESENTING THE llOTH ASSEMBLY DISTRICT norcl~fif ril-Fn 
OF NEW YORK STATE; CLYDE RABIDEAU, AS 
MAYOR OF TIiE CITY OF PLATTSBURGH, NEW AUG - 8 1994 
YORK; TBE CITY OF PLATTSBURGH, NEW YORX; 
ARTHUR LEFEVRE, AS SUPERVISOR OF THE GEORGE A. RAY, Clerk 
TOWN OF PLATTSBURGH, NEW YORK; THE TOWN ALBANY 
OF PLATTSBURGH, NEW YORX; WILLIAM 
BINGEL, AS COUNTY ADMINISTRATOR OF THE 
COUNTY OF CLINTON, NEW YORK; THE COUNTY 
OF CLINTON, NEW YORK; JOHN J. DUFFY, AS 
PRESIDENT OF LOCAL # 3735 OF THE 
AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES; LOCAL # 3735 OF THE AMERICAN 
FEDERATION OF GOVERNMENT EMPLOYEES; JOHN 
J. DUFFY; BRIAN F. STONE, PHILLIP - -  
SPRAGUE, GIRARD F. CURTIS, JOHN BRYANT, 
JOHN WALLACE, AND CLARENCE J. JEFFERIES, 

Plaintiffs, 
-against- STIPULATION OF 

DISMISSAG 
THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS: JAMES A. 93-CV-1525 
COURTER, CAPTAIN PETER 8. BOWMAN, USN TJM DNH 
(RET. ) , BEVERLY B . BYRON, REBECCA G. 
COX, GENERAL H.T. JOHNSON, USAF (RET.), 
P=L' C .  :4CIIKEF!SS?Z, JIi. , AX5 RaBZRT D . 
STUART, JR.; LES ASPIN, AS UNITED STATES 
SECRETARY OF DEFENSE; AND SHEILA 
WIDNALL, AS UNITED STATES SECRETARY OF 
THE AIR FORCE; 

Defendants. 

It is hereby stipulated by and between the attorneys for all 

of the parties hereto, that the above-entitled action be and is 
. 

hereby dismissed, with each party to bear its own costs. 



G. OLIVER KOPPELL 
Attorney General of the 

Dated: 

Dated: By: 

-- 

state- of New York 

A&? S. ~ u F M A N  (Federal Bar Rol 
103097) and EDWARD M. SCHER 
(Federal Bar Roll # 501128) of 
Counsel, Assistant Attorneys 
General of the State of New York, 
Attorney for Plaintiffs, the State 
of New York and Mario M. Cuomo, as 
Gavernor of the State of New York -- 

Office and P.O. Address 
The Capitol 
Albany, New York 12224 
Telephone: (518) 474-7339 

n I 

CLYDE &. LEWIS, ESQ. , 
Attorney for Plaintiffs, John M. 
McHugh, as United States 
Congressman from the 24th 
Coqgressional District of New York 
Ronald B. Stafford as a member of 
the New York State Senate, 
representing the 45th Senate 
District of New York State; George 
Christian Ortloff, as a member of 
the New York State Assembly, 
representing the 110th Assembly 
District of New York State, 
Lewis & Rogers, Esqs. 
Office and P.O. Address 
53 Court Street 
Plattsburgh, New York 12901 
Teiephone: (51s j 561-3100 
Federal Bar Roll # 104077 

-e "A 3 p d - -  
Dated : , 1994 By: ~ 5 ;  . r . ,  C- . t .  - - Z A . C - ' - ~  S, 

r 

CLYDE 4). LEWIS, Town Attorney of 
the Town of Plattsburgh, New York, 
Attorney for Plaintiffs, Arthur 
Lefevre, as Supervisor of the Town 
of Plattsburgh, New York, and the 
Town of Plattsburgh, New York 
Office and P.O. Address 
53 Court -Street 
Plattsburgh, New York 12901 
Telephone: (518) 561-3700 
Federal Bar Roll # 104077 



Dated: June 2r 1994 By: 
E. CLUTE, JR., 

sel for the City 
Plattsburgh, New York, 
Attorney for Plaintiffs, Clyde 
Rabideau, as Mayor of the City of 
Plattsburgh, New York, and the City 
of Plattsburgh, New York 
Office and P.O. Address 
10 City Hall Place - Suite 201 
Box 2885 
Plattsburgh, New York 12901 
Telephone: (518) 563-4884 

. ,  

Dated: ~ u n z ?  1994 BY:*. 

the County of Clinton, New York, , 

Attorney for Plaintiffs, William 
Bingel, as County Administrator of 
the County of Clinton, New York, 
and the County of Clinton, New York 
Office and P.o. Address 
10 Healey Avenue 
Plattsburgh, New York 12901 
Telephone: (518) 561-1440 
Federal Bar Roll # 601164 

Dated: ~uneZt", 1994 
S W. CLUTE, ESQ. 
rney for Plaintiffs, John J. 
fy, as President of Local # 3735 

of the American Federation of 
Government Employees; Local # 3735 

- of the Jaierizan federation of 
Government Employees; John J. 
Duffy; Brian F. Stone, Phillip 
Sprague, Girard F. 'Curtis, John 
Bryant, John Wallace, and Clarence 
J. Jefferies, 
Clute, Clute & Thompson, Esqs. 
Office and P.O. Address 
10 City Hall Place - Suite 201 
BOX 2085 
Plattsburgh, New York 12901 
Telephone: (518) 563-4884 
Federal Bar Roll # 505612 



Dated: June , 1994 By:  
Arthur R. Goldberg 
Attorney of Record forVall 
~efendants, 
Assistant Director 
Federal Programs Branch 
U.S. Dept. of Justice 
Civil Division 
Office and P. 0. Address 
P.O. B o x  883 
Washington, D.C. 20044 
Telephone_: (202) 514-4783 

Dated : 
. > 

United States Attorney's Office 
Office and P.O. Address 
445 Broadway 
Room 231 
Albany, New York 12207 
Telephone: (518) 472-5522 
Federal Bar Roll # 102843 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

THE STATE OF NEW YORK, et al., 1 
1 

Plaintiffs, 1 

V. 1 No. 93-CV-1525 (TJMIDNH) 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, et al., 

i 
Defendants. 

1 

1 

DECLARATION OF COUNSEL IN SUPPORT OF 
DEFENDANTSf MEMORANDUM IN OPPOSITION TO 

PLAINTIFFSf MOTION FOR A PRELIMINARY INJUNCTION 

This Declaration is made in support of Defendantsf 

Memorandum in Opposition to Plaintiffsf Motion for a Preliminary 

Injunction. 

1. I am an attorney with the Department of Justice. I am 

counsel of record for all defendants in the instant action, make 

this Declaration based on personal knowledge and am competent to 

testify to the facts set forth herein. 

2. I am familiar with the facts of the case and the issues 

of law addressed in the accompanying Memorandum, and all such 

contents of the Memorandum are true to the best of my knowledge. 

I declare under the penalty of perjury that the foregoing 

statements are true and correct. 

Civil Division 
Post Office Box 883 
Washington, D.C. 20044 
(202) 514-4783 

Attorney for Defendants 



Chronology of DBCRC Meetings 
with 

Plattsburgh AFB Congressional/Community Representatives 
* 

Feb 17, 1993 - Commission staff briefed on the closure process and 
1993 schedule 

May 11, 1993 - Commission staff (Rick DiCamillo) base visit to 
Plattsburgh AFB 

Jun 12, 1993 - Commissioners Byron and Bowman base visit to 
Plattsburgh AFB. Boston Regional Hearing. 

Jun ??, 1993 - Congressional/Community meeting with Chairman 
Courter . Community briefed Commission on the 
attributes/capability/history of Plattsburgh AFB. 
Community denounced the Griffiss AFB community 
information and efforts discreditinglmaligning 
Plattsburgh AFB. Plattsburgh community corrected 
misinformation publicly distributed by the Griffiss 
AFB community. 

Jun ??, 1993 - Congressional/Community meeting with Commissioners 
Cox and Stuart. Briefed Commissioners on the 
attributes/capabilities/history of Plattsburgh AFB. 

June 1993 - Several meetings between Rick DiCamillo and David 
Martin to receive information and answer requests 
from Congressman McHugh. 





East Coast ,.iobility Base 
Cost to Est;~blisli 

BASE 

GI<IFFISS AFB, NY 

hIcGUIRE I\I;I%, NJ 

It&A SrI'AI;F 1;INI)INGS 

@Total cost-$458. I M 

@Total MILCON-$400.1 hl  
(7 bases) 

Base AlILCON- 
$320.Sb1 

(Reduced DOD AIILCON for 
ramp, adnlin, maintenance, arltl 
dorms) 

@Total cost-$30 1.8hI 

@Total MILCON-$20 1.2hl 
(7 bases) 

Base hllI .CON- 
$lS5.2M 

(Retiuced 1101) h4ILCON for 
hangarldock facilities; base llas 
I 1  that will Ilolcl 16 aircraft) 

DoD POSIrI'ION 

@Total cost-$499.7M 

@Total MI LCON-$43 1.7M 
(7 bases) 

Base MILCON- 
$362.2M 

@Total cost-$308.1 M 

@Total MILCON-$207.5M 
(7 bases) 

Dnse h4 1  CON- 
$161.5M 

T o t a l  cost-$374 .Ghl 

@Total b1ILCON-$259.4 h t  
(8 bases) 

Ilase hl I I,CON - 
$188.IA.1 

(added cost for KC-I0 
MILCON) 

COMMUNITY POSI'I'ION 

@Total cost-$294.OM 
@Total MILCON-did not 

address costs at other 
bases 

Base MILCON- 
$176.9M (Excessive 

costs for ramp, hydrant, 
nlaintenance, operations, and 
Ilousing) 

@Total cost-not addressed 

@Total MILCON-not addressed 

• @ • Base MILCON- < $100M 
(Did not account for rnore 
nlaintenance and operations 
facilities and higher refueling 
costs) 

I'I,I~'I"I'SUURGII AFI), N Y  

@Total cost-$329.6M 

@Total MILCON-$214.4hI 
(8 bases) 

l3ase MII*CON- 
$143. IM 

'Total cost-$197.Oh4 

@Total h~lI1,CON-not 
addressed 

Base MILCON-not 
addressed (Agreed with 

A F  recorn~nended COBRA data) 


