
Memorandum to Sheila Cheston, General Counsel 
From: Jeff Patterson, Assistant Counsel 
Date: June 1, 1993 

This memorandum discusses two federal statutes, the 
Rehabilitation Act of 1973 and the Americans with Disability Act of 
1990, which prohibit discrimination against handicapped 
individuals, and their potential application to the Defense Base 
Closure and Realignment Commission (llCommissionll). 

I. REHABILITATION ACT OF 1973 

The ~ehabilitation Act of 1973~ was enacted to ensure that 
federal executive agencies, federal contractors and recipients of 
federal funds do not discriminate against handicapped persons. 
Section 794(a) of the Act states that a handicapped individual 
shall not, based solely on his or her handicap, be excluded from 
participation in, denied benefits of, or subjected to 
discrimination pursuant to any program or activity receiving 
federal financial assistance or conducted by any executive agency. 

Applicability to the 

According to its language, the Act's provisions are applicable 
to the Commission if the Commission's work is found to be a program 
or activity (1) that receives federal financial assistance; or (2) 
conducted by an executive agency. 3 

(i) nProqram or ActivitvI1 

The first step in ascertaining whether the Act is applicable 
to the Commission is to determine if its operations are a llprogram 
or activity. l1 The Civil Rights Restoration Act of 1987~ amended 
the Act by defining llprogram or activityw as the operations of (i) 
instrumentalities of a state or of a local government; (ii) 
postsecondary institut:ions; (iii) business entities; or (iv) any 
entity formed by a combination of two or more of those listed in 

1 20 U.S.C. SS'701 et seq. (West Supp. 1993). 

2 There is no provision in the Defense Base Closure and 
Realignment Act of 1990, P. L. 101-510, exempting the Commission 
from the provisions of 20 U.S.C. §794(a) or making it applicable. 

3 Id. at S794 (a) . - 
4 20 U.S.C. §I687 (1993). 
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(i) through (iii), which receives federal funding. 5 The 
Commission does not fall within any of these four categories and 
thus cannot be classified as a program or activity that receives 
federal funding. 

Courts appear reluctant to expand this definition, applying 
instead a literal interpretation of the ~tatute.~ Accordingly, 

5 S794(b) states in its entirety: 
For the purposes of this section, the term "program or 
activityw means all of the operations of-- 

(1) (A) a department, agency, special purpose district, or 
other instrumentality of a State or of a local government; or 

(B) the entity of such State or local government that 
distributes such assistance and each such department or agency 
(and each other State or local government entity) to which the 
assistance is extended, in the case of assistance to a State 
or local government: ; 

(2)(A) a college, university, or other postsecondary 
institution, or a public system of higher education; or 

(B) a local educational agency (as defined in section 
2891(12) of Title 20) system of vocational education, or other 
school system; 

(3) (A) an entire corporation, partnership, or other 
private organization, or an entire sole proprietorship-- 

(i) if assistance is extended to such corporation, 
partnership, priva,te organization, or sole proprietorship as 
a whole; or 

(ii) which is principally engaged in the business of 
providing education, health care, housing, social services, or 
parks and recreation; or 

(B) the entire plant or other comparable, geographically 
separate facility to which Federal financial assistance is 
extended, in the case of any other corporation, partnership, 
private organizati.on, or sole proprietorship; or 

(4) any other entity which is established by two or more 
of the entities described in paragraph (1) , (2) , or (3) ; 
any part of which is extended Federal financial assistance. 
29 U.S.C. §794(b). 

6 See Schroeder v. Citv of Chicaso, 715 F. Supp. 222, 225-26 
7 

(N.D.111. 1989)(the court denied expanding the definition of 
Itprogram or activitytt to include an entire city, stating that 
'nothing in the amenldmentts legislative history suggest that 
Congress contemplated classifying an entire municipality like the 
City of Chicago as a tlprogram or activitytt subject to [§794] of the 
Rehabilitation Act. ' ) ,  Williams v. Meese. et al., 926 F.2d 994, 997 
(10th Cir. 1991) (plaintliff , incarcerated in a federal penitentiary, 
was denied relief under the Rehabilitation Act because 'the Federal 
Bureau of Prisons does not fit the definition of llprogram or 
activitieswJ supplied by S794(b)), Johnston v. Caut. Horn. 



even if the � om mission qualifies as either a recipient of "federal 
financial assistancen or as an "executive agencytt as used by the 
statute, its operations must still qualify as a ttprogram or 
activityw in order for the Act's provisions to apply. Therefore, 
based on the preceding discussion, the Commissionts operations, 
including the holding of hearings, employing of staff ,7 and 
operating a library available to the public, would not be 
considered a "program or activityw pursuant to the Act. 

(ii) npederal Financial Assistancew 

To reiterate, one way to come within the mandate of S794 is to 
operate a program or activity that receives federal financial 
assistance. Whereas the Act fails to provide a definition for 
Itfederal financial assistancetW federal courts have broadly 
construed the term to encompass assistance of any kind, whether it 
be direct or indirect.' The Supreme Court, however, has limited 
its meaning to those who actually lfreceivew such assistance, as 
opposed to those who ,merely benefit from it.' Furthermore, 

Commander Puaet Sound Naval Shi~vard, et al., 875 F.2d 1415, 1420- 
21 (9th Cir. 1989) (denying coverage of S794 to federal employers or 
employees, as the statutory definition of ttprogram or activitiestt 
does not refer to these parties). 

7 As an aside, while employment is not within the breadth 
of S794, S791 involves the consideration of employment of 
individuals with disabilities. Section 791 creates a private cause 
of action for a federal employee discriminated against by a federal 
employer because of his or her handicap. Specifically, S791(b) 
states that "[elach department, agency, and instrumentality . . . 
in the executive branch shall . . . submit . . . an affirmative 
action program plan for the hiring, placement, and advancement of 
individuals with disabilities in such department, agency, or 
in~trumentality.~ 29 U.S.C. S791(b). See Johnston v. Ca~t. Horne. 
Commander Puset Sound Naval Shipyard, et al:, 875 F. 2d at 1421 (I If 
Postal Service employees, mentioned specifically in S794, may not 
sue, it follows that federal employees may notf), Bovd v. United 
States Postal Service, 752 F.2d 410, 413 (9th Cir. 1985)([§791] is 
exclusive remedy for federal employees). Whereas S791 is not 
within the scope of this memorandum, no further discussion of this 
provision will be made. 

8 Jnde~endent Housins Services of San Francisco v. Fillmore 
C enter Associates, No. C 91-1220 RFP (D. Calif. Oct. 16, 1991) 
(Lexis 14960), and Arline v. School Board of Nassau Countv, 772 
F.2d 759, 762 (11th Cir. 1985), cert. granted and limited on other 
ground, 475 U.S. 1118 (1986). 

9 De~artment of Trans~ortation v. Paralyzed Veterans, 477 
U.S. 597 (1986) (holding that commercial airlines are not recipients 
of federal financial assistance under [§794], but merely 
'beneficiariest of funding granted to airports). 



Congress sought to impose S794 coverage as a condition of the 
recipientf s agreement Lo accept federal funds . The Tenth 
Circuit has also contributed to the development of this definition 
by holding that an entity receives such assistance when it receives 
a subsidy, as opposed to compensation for goods and services 
received, even if the compensation is in excess of the fair market 
value of the goods and services. 11 

Because the Commission's operating funds are authorized and 
appropriated by the federal government, these resources could be 
classified as "federal financial assistancetW as they are a direct 
subsidy. As additional support for this notion, Mr. Paul Koffsky, 
Attorney, Office of General Counsel, Department of Defense, 
informally stated that in his view, S794(a) would apply to the 
Commission because Itthe Commission receives federal funding." 
However, this argument can be countered because the Commission was 
not given the opportunity to accept or reject these funds, being a 
creature of legislation,, and with it the obligations imposed by 
S794. 

lo - Id. at 605. This contractual arrangement imposes S794's 
obligations upon those who are in a position to accept or reject 
them as part of the decision to accept federal funds. Id. See 
Glanz v. Beth Israel Corworation, 756 F.Supp. 632 (D.Mass. 
1990) (agreeing with the reasoning of the Fifth Circuit in United 
States Medical Center, 736 F.2d 1039 (5th Cir. 
1984)' cert. denied, 469 U.S. 1189 (1985), and holding that the 
receipt of Medicare or Medicaid payments by a hospital constituted 
'receiving federal financial assistancef), Arline at 762 (finding 
that since impact aid--aid which is provided to school systems 
whose populations have been substantially enlarged by the 
attendance of federal employees' children, but which have reduced 
tax revenues due to the presence of federally-owned property in the 
district--does not fall within a specific exception to the Act, 'it 
must be defined as Itfederal financial assistance" in order to give 
effect to the broad legislative intent expressed in [S794If), 
Nollev v. Countv of E a t  776 F.Supp. 715, 742-43 (W.D.N.Y. 
1991)(declaring that because federal funds received by the county 
did not exceed the fair market value of the cost to detain federal 
prisoners, it did not qualify as federal financial assistance). 

11 DeVaraas v. Mason & Hanaer-Silas Mason Co., 911 F.2d 
1377, 1382 (10th Cir. 1990). Mass v. Martin Marietta Corp., 805 
F.Supp. 1530, 1542 (D.(lolo. 1992), upheld DeVaraas as being the 
applicable rule, noting the "result is consistent with the 
definition of 'federal. financial assistancef used in federal 
regulationsw which specifically excludes procurement contracts 
(citing 14 C.F.R. S1251.102 (f) (1992) (NASA regulation) ; 32 C.F.R. 
S56.3 (b) (1991) (DoD regulation) ) . 



Title 5 of the U.S. code12 defines llexecutive agencyw as an 
executive department, a government corporation or an independent 
establishment. l3 Whereas the Rehabilitation Act as a whole does 
not explicitly incorporate the definitions of Title 5, S794a 
(Remedies and Attorney Fees) adopts the procedures of Title VII of 
the Civil Rights Act of 196414 for the remedies, procedures and 
rights to be followed for complaints brought under $791 of the Act 
(Employment of Handicapped Individuals), that in turn incorporates 
the definition of executyive agencies found in 5 U. S. C. 102 into its 
statutory language. 

Although a tenuous connection, it could be argued that the 
Rehabilitation Act incorporates the definitions supplied by Title 
5, specifically that of lnexecutive agency." Coupled with Congressr 
intent to provide the statute with a broad reach,15 it's arguable 

l2 Title 5 is entitled 'Government Organization and 
Employees.' 

l3 5 U. S.C. S105 (1977) . An independent establishment is 
defined as an establishment of the executive branch which is not an 
executive or military department, government corporation, or part 
of another independent establishment. 5 U.S.C. $104 (1977). 

l4 Specifically, 42 U. S. C. 2000e-16 (Section 717, Employment 
by Federal Government). 

l5 Whereas the Act as originally enacted was not clear on 
its application to the federal government, it was amended in 1978 
to explicitly extend its coverage to executive agencies. See Jones 
v. Metro~olitan Atlanta R a ~ i d  Transit Authority, 681 F.2d 1376, 
1381 n.13 (11th Cir. 1982). 

While the 1978 amendments also expanded the remedies of 
handicapped individuals, its legislative history illustrates 
Congress' intentions to enlarge, not reduce, the reach of the Act. 
For example, Congressman Jeffords proclaimed "[tlhis amendment 
removes [the exemption for the federal government] and applied 
[S794] to the Federal Government . . . and should go a long way 
toward developing a uniform and equitable national policy for 
elimination of discrimination." 124 Cong.Rec. HI3901 (daily ed., 
May 16, 1978). Furthermore, Senator Stafford exclaimed that "The 
bill allows the rehabilitation program to grow and serve more 
handicapped individuals and provide those individuals with greater 
opportunities to maximize their potential.'' 124 Cong.Rec. S30311 
(daily ed., Sept. 20, 1978). Court interpretations further support 
this view. See John and Jane Doe, et al. v. Devine, Blue 
CrossIBlue Shield Association and Aetna Life Insurance Com~anv, 545 
F.Supp. 576, 585 (D.D.C. 1982) (quoting Doe v. Colautti, 454 F.Supp. 
621, 629, aff'd 592 F.2d 704 (3d Cir. 1979)), Jones v. Metro~olitan 
Atlanta R a ~ i d  Transit Authoritv, 681 F.2d 1376, 1381 (11th Cir. 
1982). 



that the Commission is an executive agency, as it is an independent 
establishment of the executive branch. 

B. Office of Coordination and Review, Department of Justice 

To alleviate all questions regarding the applicability of the 
Act to the Commission, the Commission could formally request from 
the Office of Coordination and Review,16 Civil Rights Division, 
Department of Justice, a legal analysis, according to Dan Searing, 
Attorney-Advisor, with that office. 

Mr. Searing informa:lly suggested that the Commission continue 
including in its "notice of hearing1' a statement requesting anyone 
requiring special accommodations to contact its office prior to the 
hearing, as well as ensuring the facilities where its hearings take 
place are handicap acczessible. He also suggested that the 
Commission contact his office asking for a legal analysis only 
after the Commission has received a complaint from someone who 
feels the have been discriminated against on the basis of their 
handicap. & 

Theref ore, according to Mr. Searing, the Commission should 
promulgate regulations only upon such determination by the DoJ as 
a result of their legal analysis or upon notification by the DoJ 
based on their periodic review of small agencies and departments. 

C. Obligations Imposed by the Act 

Upon a determination that the Rehabilitation Act applies to a 
specific Itprogram or activitytgl S794(a) further requires each 
agency to promulgate regulations implementing the purpose of the 
statute. Whereas one would presume that this would result in a 
multitude of varied and czonflicting provisions, it has not, as most 
agencies have generally clu licated the Equal Employment Opportunity 
Commission's regulations. p8 

l6 The Office of Coordination and Review is the department 
of the DoJ which has been delegated, inter alia, the responsibility 
for coordinating the implementation and enforcement of S504 of the 
Rehabilitation Act of 1973 (29 U.S.C. S794). The Attorney General 
was originally charged with this responsibility pursuant to 
Executive Order 12250 (1980). 

l7 The basis of Mr. Searings suggestion to wait until after 
a complaint has been received to issue regulations is his belief 
that the Commissions 1995 mandate would have expired by the time 
the regulations would become effective. 

l8 Overton v. Reillv, 977 F.2d 1990, 1193-94 (7th Cir. 
1992). The EEOCfs regulations are found at 29 CFR Ch.XIV, Subpart 
G (SS1613.701-. 709) (1993.) (copy attached) . 



Assuming for the benefit of analysis that the DoDts 
regulations are typical of those promulgated by most agencies, 19 
the Commissionrs hearings would be required to be accessible to 
handicapped persons, 20 with reasonable  accommodation^^^ beiy 
made to known physical or mental handicaps of an individual. 
The Commission would be excepted from this requirement if it could 
establish that the requested accommodation would impose an undue 
hardship on the operation of its program. 2 3 

In issuing regulations, Mr. Searing of the DoJ stated that the 
Commission could do so i n  the form of a Itjoint resolutiontt in which 
several small agencies and departments promulgate regulations 
together in an effort to save time and resources. 24 The Office 
of Coordination and Review would organize such efforts. 

D. Recommendation 

Whereas an argument. could be made both for and against the 
application of the Rehabyilitation Act to the Commission, it may be 
in the best legal interest of the Commission to formally request 

l9 32 CFR Part 56. A copy of DoDf s regulations and internal 
directive are attached. 

20 32 CFR S56.8 (c) (2) states that each program or activity 
shall operate in such a way that, when viewed in its entirety, is 
readily accessible to and usable by handicapped persons. 

21 32 CFR §56.8(d)(2) states that reasonable accommodation 
includes "(i) making faczilities . . . readily accessible to and 
usable by handicapped persons; (ii) . . . the provision of readers 
or certified sign-language interpreters; and similar actions." The 
same language is found in EEOCts regulations at 29 CFR 
S1613.704 (b) . 

The determination of' whether an accommodation is reasonable is 
fact-specific and requires the court to perform individualized 
examinations to ensure that the justifications "reflect a well- 
informed judgment grounded in a careful and open-minded weighing of 
the risks and alternatives . . . ." Arline, 772 F.2d at 765. For 
example, in Wonder v. Department of Enerav, 35 M.S.P.R. 209 (1987), 
the Merit Systems Protection Board stated that "where the ability 
of a qualified handicapped individual to understand and communicate . . . with regard to proceedings before the Board is impaired, the 
Board is obligate to provide an interpretertt pursuant to $794. Id. 

22 32 CFR S56.8 (d) . 
23 - Id. 

24 The agencies and departments involved would utilize a 
prototype prepared by the Department of Justice pursuant to 
Executive Order 12250 and initially issued to executive agencies. 
See n.18. 



from the Department of Justice a legal analysis to decide this 
issue. The DoJts determination would be conclusive and permit the 
Commission, if required, to begin promulgating regulations. In the 
alternative, if the Commission is not required to issue 
regulations, the issue will be permanently resolved. This approach 
may be preferred to that of waiting for a complaint before asking 
for review, because the issue will be decided and no further time 
will be expended on its regard. Furthermore, if compliance with 
the Act required, it i.s to the advantage of the Commission to do 
so as quickly as possible rather than incur any further risk of 
litigation. 

THE AMERICANS WITH DISABILITIES ACT OF 1990 

The Americans with Disabilities Act of 1 9 9 0 ~ ~ ~  whose mission 
is to eliminate dis'crimination against individuals with 
disabilities, is not applicable to the federal government. 26 
Accordingly, the statute's provisions have no affect on the 
Commission. 

25 42 U.S.C. SS12101 e t  seq. (1993). 

26 42 U.S.C. SS 12111(5), 12131(1). 
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The Americans with  isa abilities Act of 1 9 9 0 ~ ~ ~  whose mission 
is to eliminate discrimination against individuals with 
disabilities, is not applicable to the federal government. 26 
Accordingly, the statut:efs provisions have no affect on the 
Commission. 

25 42 U.S.C. SS12101 et seq. (1993). 

26 See 42 U.S.C. SS 12111(5), 12131(1). 



LJ.S. Department of Justice 

Environment and Natural Resources Division 

Wildlife and Marine Resources Section 

April 20, 1994 

Mary Ann Hook, Esq. 
Acting General Counsel 
Defense Base Closure and Realignment Commission 
1700 N. Moore St., Room 1425 
Arlington, VA 22209 

Re: Sierra Club v. Babbitt, No. MO-91-CV-069 (W.D. Tex.) 

Dear Ms. Hook: 

The Justice Department is sending this letter to advise you 
and several other federal agencies of a significant recent 
development in this Endangered Species Act litigation, which 
concerns regulation of water withdrawals from the Edwards Aquifer 
in south-central Texas. Until now, that litigation has been 
directed only at the Secretary of the Interior and the U.S. Fish 
and Wildlife Service (FWS) . 

By way of background, following a four-day trial in November 
1992, the district court entered a Judgment and detailed Findings 
of Fact and Conclusions of Law against the FWS on February 1, 
1993, finding that FWS had failed to implement a recovery plan to 
protect several endangered and threatened species that depend on 
adequate supplies of water from the aquifer. While the case was 
on appeal, FWS agreed to a settlement with the plaintiffs, which 
resulted in the district court's Amended Judgment and Amended 
Findings of Fact and Conclusions of Law dated May 26, 1993. The 
Fifth Circuit then dismissed the remaining appeals of the 
defendant-intervenors (the State of Texas, the City of San 
Antonio, and various pumpers), Sierra Club v. Babbitt, 995 F.2d 
771 (5th Cir. 1993), concluding that they were not affected by 
the terms of the Judgment and lacked standing to appeal. The 
district court's Amended Judgment stated that he would invite the 
plaintiffs to seek further relief. 

As of last Friday, the scope and complexion of this case 
changed considerably in a way that affects your agency. At a 
status conference on April 15, 1994, the plaintiff Sierra Club 
moved to amend its Complaint by filing claims against five 
federal agencies [the Environmental Protection Agency (EPA), the 
Department of Defense (DOD), the Defense Base Closure and 
Realignment Commission (DBCRC), the Department of Agriculture 
(USDA), and the Department of Transportation (DOT)]. 



The Sierra Club's Amended and Supplemental Complaint alleges 
that FWS has violated sections 4, 7, and 9 of ESA, 16 U.S.C. §§ 
1533, 1536, 1538, by permitting water users to withdraw excessive 
amounts of water from the Edwards Underground Water Aquifer in 
south-central Texas. In addition, the Sierra Club alleges that 
EPA, DOD, DBCRC, USDR, and DOT have violated ESA section 7 by 
failing to consult with FWS on the impacts of their federally 
authorized, funded, and implemented actions and that, as a 
result, these agencies have committed an unauthorized "takeM of 
endangered and threatened species. The Sierra Club also raises 
similar Iftake" claims against a state agency, the Texas Natural 
Resource Conservation Commission, as well as the City of San 
Antonio. Finally, the plaintiff raises a Superfund claim against 
EPA and San Antonio, alleging that excessive withdrawals have led 
to intrusion of toxic hydrogen sulfide into the underground 
aquifer, which is San Antonio's sole source of drinking water. 

The court has given us untii Friday, April 29, to respond to 
the plaintiff's Motion to Amend the Complaint. While we intend 
to oppose the motion ion the grounds that final judgment has been 
entered in the prior phase of the litigation against FWS, there 
is no question that the court (Senior Federal Judge Bunton) will 
grant the plaintiff's motion. In remarks at the April 15 status 
conference, the court expressed its frustration that so little 
progress has been achieved in protecting the aquifer and the ESA- 
listed species in the past three years. Based upon his prior 
handling of this case, we must advise you candidly that we 
anticipate that Judge Bunton will do virtually whatever the 
plaintiffs ask. 

We need your input quickly in preparing our response to the 
motion to amend and thereafter in preparing an answer to the 
amended complaint and developing a litigation strategy. Please 
contact me at telephone (202/272-4463), FAX (202/724-6941), or 
overnight mail at the following address: 

Charles R. Shockey 
Wildlife & Marine Resources Section 
Environment & Natural Resources Division 
U.S. Department of Justice 
601 Pennsylvania Ave., N.W., Room 5000 
Washington, D.C. 20004 

Thank you for your ass'istance. I suspect that we are in for a 
very difficult challen.ge in responding to this litigation. 

Very truly yours, 

Enclosures 
Charles R. shoc#ey 



DAJA- EL 

IIEPARTMENT OF THE ARMY 
0FFIC.E OF THE JUDGE ADVOCATE GENERAL 

901 NORTH STUART STREET 
ARLINGTON. VA 22203-1037 

MEMORANDUM THRU 

ASSISTAIVT JUDGE ADVOCATE GENERAT, Ff)F ( ' i V i l ,  LAX & 

LITIGATION 

A S S I S T A N T  JUDGE ADVOCATE GENERAL 

FOR THE JUDGE ADVOCATE GENERAL 

S U B J E C T :  Edwards A q u i f e r  L i t i g a t i o n  - Notlcc of C l , . t l z e n  Sult 
Against t h e  D e p n r t . r n e n k  of thc Army 

1. Background 

a .  I n  t h e  c a s e  of Sierra. C l u b  v .  L u - a r  (now Si-err-a Club 
v. Eabbit.) , r.he plaintiffs a l l e g e  t:h;lt t h c  F i s h  and W i . L d l i _ ' e  
Se rv ice  (FWS) f a i l e d  t o  develop adequate r e c o v e r y  p l a n s  t.c: 

- - 
pro tec t  several endangered  species dependart upon t . h e  Coma1 
Springs and San Marcos S p r i n g s  beca~ist-. :-.he p1ar;s i f id not -  ; I c - r . o ; ~ r ~ t  
f o r  t h e  r e d u c t i o n  i n  sp r i -ng f  1 .ow c a u s e d  b : ~  w i . r  hdrawalf; f rgnl t .he  
Edwards A q u i f e r .  On 1 February 1 9 9 3 ,  I . S . i t  . ; I  r i r  
t he  Western D i s t r i c t :  of Ts2xas a!-;reed v ~ i r l l  :I:+ p l i ; . i l : t . ~ f C s  an,:: 
o r d ~ r e r !  t h e  FWS tc: deterrn i fie t h e  ir;i n i rnllm sp-J rfff i o w  w k l '  c-11 wr-,;I I ri 
avoid b o t h  a t a k i n g  o f  ar1!3 jeopardy t.::, :kc-. er:danqer-ed Fcunzsi:: 
Darter, the 'l'exas Rl.ind Salamander an!' Texas  I' i i :c, R <  ( : c .  

. . . In May 1 9 9 3 ,  t h e  'i'exas l e q l s - a r u z e  p=.ssed ~~>.?nlpr?h. t -~,~i :12 
l e g i s l a t i o n  c o  r e g u l a t e  tlne e n t i r e  a q u i f c r .  T k c  l e q i s l a t i o n  
c r e a t e d  t h e  Edwards A q u i f e r  A u t h o r i t y  w h i c h  w o u l d  have rcgu la t (25  
w i t h d r a w a l s ,  charged f e e s ,  and r a i s e d  facds chr~uch a s s c s s m c n t c  
t o  o b t a i n  a l - t e r n a t e  w a t e l r  s u p p l i e s .  The  1..2g21 a: i o n  anl:c.lrccl t . ~  
i z p o s e  a d e q u a t e  w a t e r  ccn! ;e rva t ion  a:~:.horl . tv w: t h i n  :kc3 TCC:IOTI 1.:~: 
I -esol .ve  t h e  ESA i s s u e s .  The De?art:mer.: of ,7~st.  :::el s i?czi  i: v i. I. 
. ? igh t s  D iq l j . s i on ,  however, opi neci  tkia:: t:ie ? c::g:s l at- i c : : r i l  ,S 

a p p o i n t m e n t  of members oir the 2clward:: A c r i ~ i  ii.r n ~ : t h c ? r i t l r ,  iri:.;!..~::~: 
.- - 

5: C L C C ~ ~ O P  of rner:bers, v.iola.t.:?(i :.he VO~. i :I(; 3iqj:t.s A c i .  or  :)bCj . - .. . 'I'ht? G o v e r ~ o r  of Tc:tas and s t a t e  water o:.: I c i a ?  :; ~t.tc:mpre.ij t: c3 
r..=.got iatc a s e t t l e m e n t  w i t h  D o J  b u t  t . h ~  ! : c < ; ~ ~ i z t i ~ n c . ;  f < i ~ l ? e .  ' 1 ' f : c :  
Scate of Texzs has s u e d  t k e  f e d e r a l  ~ o v e - ~ r n e r :  :)vex !:!lo I s s u e .  

c. As a resu1.t oi t h e  s ~ i i t e ' s  i :a i l . : r?  :.:: ~ ! t < j ~ l , i ! . e  E!<...;a~-dr 
a q u i f e r  p u n p i n ? ,  t h e  p i a i r i ~ l  f fs :r.G3Jea tha:: t 5 ~  1;- :;c:.lct :::..):::-t 
appoint =, Eci>:ards Aquifer "water moni:..or-. " c:; F ' e t r  -,rl.l 139,:, 

t h e  Cour t  ac?o-i nt-.ed a water moni tc r -  and :.;~:i>?~-rf,:: t that r lir I J ~  I : ~ 7 : :  

S t a t e s  arid oLher. defc.ne;.,ni::s pay t h e  ~:c-)r!i : r , ; ~ . .  ? . :?c?(>i . i .~ l  i c r i s  ,-:,4*e?- 



. . 
S1J'ATF:CT: Edwards Aquifer I i - elc;: i c e  of . S u i r  
Ayainst t h e  Department of the Army 

the monitor'  s duties and cornpens2 t .  I c : r .  t):.c-)ki? d o w n .  Thr' p a r t  14s 
tried, but failed to r e so lve  their ci l f fe! . -c :nc:es  i : ~  a 113. A ~ r - i l  19'.>#1 
conference with t h e  trial court:. 

2 . On 15 April 1991, tlie S i e r r . a  Clcb . ~ l r i ( l  a S i ( : ~ r a  ( 7 1 ~ 1 )  ! I I ( - ? : I I ~ ) ~ L .  

served notice of suit on t h e  D e p a i - t r n p n t  c-t the A l - m y ;  t h i  I-? y-n-i r,? 
0 1 - h e r  f + d ~ r a l  a q ~ n r r i  FS; t:ht? C i  t.y or  ?:A:. Arlt . i j i-1; (3, ' I ' r ! x h s ;  1 :I--- Tevc:.; 

Natural Resources Consery.~at:ion Con~mi r r s l  (;:I; a r d  o!:l?er- s t  gni =;  2;irl.r 
wat.er users. The s ix t .y - -day  not. i ce i ::; r -? fq l i~ rcc !  by t.he ESA  pr.1 :::- 
t o  i n i c i a t i o r l  of a cil i zt?n s u i t - .  T11e ~ ( - : t  : L C ~  dl 1 vges \ ~ i c - ) ~ d \ -  ; : . ; [ IS  

of the ESA,  t o  include f i > i l . ~ ~ r ~  C ( : I . S L : ! T ,  f , = t ~ l i ~ r e  t : 7  i r n p l s - ~ n t  
recovery plans, and failure LO curb ;,i;r;;.pinq ac t . i . v i t l e s  thlat c'o:~icl 
lead to jeopardy or taking of endanger en S F F ~ ~ - ; ~ : ~ < -  c - - L J .  

7 , .  The F i s h  and W i l d l i . E e  Service 1:; c l ~ r . u c n t l y  t h e  federal 
defendant in the case of S i e r r a  Cluh- v. 9 ; i b b i t t .  Thc: Arm:; 1s nr>; 
a party t o  that litigation. The plaintitf:; want to ncld t o  t r ,e  
s u i t  o t h e r  federa l  parties, such as, mr; ,  che Army, z h c  A i r  
Force, 2nd the Base Realignment and Clcs~rs Commission. In 
addjtion to the s i x t y - d a y  notice Letter, the plajntltt has aisc 
filed wit.h the court a Motion for Lcave to Pile an Amended  an^ 
Suppl.ernenLa1 Complaint which wiil dctail thc xcl lc f  soughr as 
well as make t h e  Army a d e f e n d a n t .  T h e  :>epar tment  of Justice 
(DoJ) must respond to the mot.i.on by 3 9  A p r j  l 199". The  
Department of J u s t  i c e  is  e x p e c t e d  tc oppc)se t:i?e m e t  : or: anti &r%:i? 
additional parties ca3nct  b c  addcd i : r 7 t _ l  : : he 6 0  day :lr)t-_cr? FST<.I:C! 
expires. 

4. The Plaintiffs' Rcquests for R t - l l e f  

a. The plaintiff-.,, in the M G ~  i.cr. t.n <\rnecd thcl C:)rrl- l  I r i I . ,  

want t h e  c n l j r t  t.0 djrprt t h e  w a t e r  mcnj !-or. I :? prpparc: i1r1  . - emergency withdrawal reciuctlion piar. for t i?r ac~il i  fer w t l i  (:!I wo11 . :: 
s p e c i f y  the reductions and required conservation, reuse, anC 
a 1 t c : r n a t i v e  s u p p l y  measures rlccessa K y t c l :  er:t;tiru ddc<uat-.e spr i I I ~  

flow in the Coma1 Springs and San M z r c c s  SzrLnqs 51-12 fici c?.: :<: 

protect the endangered spcci cs . 

b. The plairltiff wants ti!? nc:c icec  t e d e r a i  pz i r .~ ie : i  t . : ~  
i rmediately :'oy.m an g d w ; i r d s  i n t c r - a ~ c : r , c y  T.;:.:lc F'or c : ~  t c-J C O J Z U -  z . z T . ~  

p l a n  under the Z S A ,  CzRCI,A ( t h e  ; ) la!  nt- . iL i r,-r.ak+r; ,2ll.?7st i - : r : . ~  :c 
i :y.i,rcgen si.llt.ld~: pollut : ior .  in ttl<: a c l i l i f c : r - '  . h e -  : :  r ! ;  

appropr ia :e ,  to avoid j t ~ o p a r d y  !.o t kc: ~ ? s < : i { 2 ~  s r iC p : - f ~ t ( + ~ t  - L::? - 
wstcr quality of  t h e  Edwards A q u i  f e y , .  ' i ! : c \  ' r a s k  ?crc:e r..:r>t> .<: k1<j'dp(? 
ts consider limits to ft3deral purnpi Kc,- ar?:i c: 1 cscrt.  t i r i d  r e -  .?ri:r i c.::.: 

st Sa? Antonio' s r.;l i c a - y  bases .  



S U E J E C T :  Edwards Aqu-if ci- I .2~ .csgz t  icyl No: i.:':;. : (-:itizcn : : [ I  i r 
ngairlst t h e  I!epartmenc of che A. r - in) :  

defendants and the C i t y  of San A n t o n  . # n  sr-,:? in v i c l s t i o ~  of the 
E S A  5 9  prohi hi  t i o n  arjains? " r  a k i n ? "  .:n t ~ : i c i . ? n ~ e r ~ d  S ~ F C ' ~  o?. 71);. 
p l a i n t i f f s  single o u t  t h e  m i l i t a r v ' s  u s e  c;f a q u i f c r  w a t e r  tc 
i r r i g a t e  lawns and golf c o u r s e s  a n =  subrni t. Ron - e s sen t . i a l  use:; 3 :  

Sar-1 Axtonio military bases could !,-i-l ,:drrj.:%cl oilt- w i ~ i l  ;lo 
disruption of cssen t i  al p u b l i c  he,q i ti- :7r 5;;; fet y znd 1  i t  t l r  
economic impact. 

d. The p l a i n t i f f s  d i tl not: r r q  ic:: I .  i I J I I ; I ,  LUL h<.iv:: 
threatened to ask the court to orcler .~r. * . r  d t o  w l t i ~ c , r a w a l s  and 
regula te  pumpinq i f  t he  defendants f.-il 1 'c: c c : ~ w ! y  324 make 
progress. 

5 .  Impact and Involvement of Fort S:~rn Ilc~;s:t.on 

a. In March 1993, F o r t  Sam Ho~ist:orl rccuested the F i s h  and 
W i l d l i f e  Service's (FWS) advice on ollr 6i:r.y to c:onsi!lt after' 'iiic: 
February 1933 Llistrict C 8 ~ u r t  order . I r i  :; Kay 1 9 9 3  n-,cct i n g  - - 
between the FWS and Fort Sam Houston s t a r : ,  the FWS w o u l d  n o t  
agree t h a t  Fort Sam Houston's pumping hae  "no e f f e c t "  o r  "does 
not adversely e f f e c t "  the listed s p e c i e s  dependant u p o : ~  s p r i n g  
flows. A t  t h e  time the FWS favored zne j:>i.nt consultation 
i n v o l v i n g  all t h e  federal agencies in t:he San Ant .oni  o area. The 
FWS advised Fort Sam Hous to r ,  tc wait t9.r the 'l 'exas 'eaislature tc: 
a c t  before i n i  tiating fo rma l  §7 ESA ccr.s.2 i.:atisr.r.. 

h .  T k c  Texas  Zegi s l a t . i on  rsc;~: - --c;? "nilt: a1 1 E d w a r d s  A q ~ i i f e r .  
a s e r s  f i l e  use permits by 1 March 1994. 2ven r .hough  xke  

. - .. P,^f l e y i  s l a c i o n  was challenged i n  the Vc,l..-.~:q li;gt:ts A c t  C O ~ I C C X Z ,  - 
Sanl ~ o u s t . o c i  c:ornpl i ccj w i t 1 1  w a t e r  dcit-.i r:t-::;k::.\: inq y;socess in t:?c 
ieqislatlon and f i l e d  t h e  required !.!ist,,~r r;>l 1 1 5 ~  d ~ t a .  

c .  'I'he l i t i g a t i o r l ' s  impact: o : ~  a r t  Sa!rr H o u s t o r ! ' ~  wat-er 
s u p p l y  canno t  be determfined u r . t i l  CP,e mi:ii.rn:lrr, spring T'Lcjw ar:d 
safe y i e l d  requirements are e s t a b l  i s h e d  L: i ther b y  t h e  C o ; ~ r t ,  FLG:;, 
o r  che wzter monitor if t he  p1aictifl.f:; succcc:d. I-lowever, :.ite 
.impact c o u l d  bc subs t an : : i a l  i f  t:hc :itc~:.. ,>r L.!:F> .::~u:-t cite!; nc]: 
adogt an effective water cor1servat~~;r: - : . - l ? - : i \  r t : ~ ~ : _  :jyreC1d:5 I /. i i  

hurdcn e q u a l i j r  w i th in  t h e  federal ~ : . l t i  PI .:.~.2:.+' : :ec- ' ,c r~ '  I L  r:T:,t.. , 
the federal agencies w0.u'-d bear t k c  b r u - ?  a!: :!I(; z . c ~ ; ; c . ~ .  i ~ r ~ : ;  
because  they have t h e  p r imary  r.esF:c:l.:s i1;i . i tv : o c:cn:;c?~~~~c 
2ndangered species u n d e r  ESA 5 1 .  

, , 6 .  This offl .ce w i l l .  work  the: <ssi::.s :./..:.:I tr:il A r ~ n y  C c n e r a i  
Coun.c;e- ' s Off ice, ForL Sam Housl.on !'<LA, ! ; ~ e  17. S . .4i 1.. Force, a172 



SUa JEC': : Edwards Aquifer ! , l l .  i gaL i.c):l h!nt ~ C I >  g f  - - j 7 i 

Against the Department of the A r m y  

t h e  Cepartment of J u s t i c e .  POCs f o r  (hi:: c f f i c c  ere L'ZC Mark  S 

G r a h a m  and  VAT C r a  i g T ~ l l  t?r . 

C O I C ~ ~ ~ , I  , PA 
Chief, "E I V L :  v ! l ~ r i e r ~ ~ d I  L a w  

D i v i s  i cR 

CF : 
BG Erown 
COL Donnelly 
Mr. Peter  Murphy 
COL Barnes 
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'1993 D E F E N S E  B A S E  CLOSURE A N 0  R E A L I G N M E N T  C O M M I S S I O N  

E s t i m a t e d  E c o n o r ~ l i c  a n d  P e r s o n n e l  E f f e c t s  o f  D e t e r m i n a t i o n s  

B y  S t a t e  

I n s t a l  l a t l o n  

N  a111c 
....-......-.....--------------- 

CC;RF'US C l i R l S T l  ARMY DEPOT,  T X  

P ! D  K i V E R  ARMY D E P O T ,  TX 

t ) i r  I I I S I  DEPOT RED R I V E R ,  T X  

I l i  ';A L S G A -  I I ' C  5 r t N  A N T O N I O ,  T X  - 
C=,FI~PC R A N D O L P H  A F B ,  T X  

I)??%~CPSC SAN A I I T O N I O ,  TX - 
D I S A - N A V D A F  CORPUS C H R I S T I ,  TX 

GERGSTROI.; A F E ,  TX 

I :APS! l iL !  A F B ,  TY 

D Y E S S  A F E ,  TX 

K E L L Y  AFG,  TX 

i-ND A F B ,  T X  

SIILI ' I 'ARD ATG,  TX 

CARSWELL AFD,  TX 

/.I(: RESERVE FORT WORTH, TX 

h / m R C  A E I L E N E ,  T x  

!!AS, COh'PUS C H R I S T I ,  TX 

NA:, 3 A ? L A S ,  TX 

N k ? ' A c  S i f i i l O N  I N G L E S I D E ,  T X  

TUOLLE ARMY D E P O T ,  U T  

D L F  D l S T  DEPOT TOOELE,  UT 

D i S A  L S B A - I P C  OGDEN ( H I L L  A F B ) ,  

I I I S A -  I i 'C O G D E N ,  UT 

t i l L L  A F U ,  LJT 

!JR:-  GLL>EN, UT 

DOD 

R e c o n m c n d .  
- - -  --...----- 

NONE 

R E C E I V E  

NONE 

R E A L  I GFI 

D I S E S T B L S H  

D I S E S T B L S H  

D I S E S T B L S H  

R E D I R E C T  

R E D I R E C T  

RED l RECT 

RECE I VE 

R E C E I V E  

R E D I R E C T  

R E C E I V E  

R E C E I V E  

CLOSE 

NONE 

CLOSE 

NONE 

CLOSE 

DBCRC 

A c t i o n  
-..------- 

RECE I VE 

R E C E I V E  

RECE l VE 

R E A L  I GN 

D  I S E S T B L S H  

D I S E S T B L S H  

D I S E S T B L S H  

NONE 

KtDIRtCi 

R E D I R E C T  

RECE l VE 

R E C E I V E  

R E D I R E C T  

R E C E i  VE 

RECE l VE 
P I  A P T  
L L U J C  

R E C E i V E  

CLOSE 

RECE l VE 

CLOSE 

R E A L  l GN R E A L  l GN 

CLOSE CLOSE 

U T  R E A L I G N  R E A L I G N  

D I S E S T B L S H  D I S E S T B L S H  

R E C E I V E  R E C E I V E  

CLOSE CLOSE 

C a g e  1 2  

M i l i t a r y  C i v i l i a n  T o t a k  C o s t  S a v i n g s  A n n u a l  N e t  P r e s e n t  

P e r s o n n e l  P e r s o n n e l  P e r s o n n e l  o f  A c t i o n  1994-1999 S a v i n g s  V a l u e  ( N P V )  
- - - - - - - - - -  - - - - - - - - - -  - - - - - - - - - -  - - - - - - - - - -  - - - - - - - - - -  - - - - - . - . - -  -----...... 



29 January 1993 ~ / Z ~ L ~ K J  

[VIII.S.H] H. What is the annual utilization capacity? 

, . 
I [VIII.S.I] I. What is the present utilization rate? 

[VIII.S.J] J. Are there any known noise sensitive areas associated with the range? 
I [VIII.S.J(l)] (I) If yes, describe: 
I 

[VIII.S.K] K. Are there any known civilian/commercial encroachment associated with the range property? 
[VIII.S.K(l)] (1) If yes, describe: 

I [VIII.S.L] L. What is the status of hazardous material/waste/ordnance disposal? 

I 
I 

[VIII.S.M] M. What is the status of any Memorandum of Understanding, Letters of Agreement associated with the range'! 

! VIII.6 UTILITIES - WATER 

! 
[VIII.6.A] A. Is the water treatment system operated by the Base or  by the local Community? C 

! [VIII.6.A(1)] (1) When was the system constructed? 1943 

[VID.S.B] E. What is the source of the water supply? G 
I [VIII.6.B(1)] (1) Specify: THE EDWARDS AQUIFER 

I 
I [VIII.6.C] C. What is the capacity of the water supply system? 1,520,000 GALlDAY 

~ [VIII.6.D] D. Does the base supply water to the local community? N 

I 
- -  ,TTT , - 7  . E. If the water treatment system is operated by the local community, what is the daily average demand of the base'! 
,,,,tU, "tiLIDAY 



Brooks AFB 
29 January 1993 

[VIII.6.F] F. Are there any other constraints to the base water system: 
[VIII.6.F(1)] (I) Quality? N 
[VIII.6.F(2)] (2) Quantity? Y 
[VIII.6.F(3)] (3) Seasonal shortages? Y 
[VIII.6.F(4)] (4) Capacity? N 
['~'111.6.F(5)] (5) Storage? N 

[ '  III.6.G] C;. Are regional water supplies adequate? AT PRESENT, THE REGIONAL WATER SUPPLY APPEARS TO Bk, 
1 1  !)EQUATE. HOWEVER, FUTURE WATER DEMANDS MAY REQUIRE THE LOCATION OF SUPPLEMENTAL SOURCES OF 
If A'rEH. 

- 7 - - -  r rmrr  ~ T ~ T W C  v 111.7 u I 11,l I l co  - \%''ASTEIVATEE! 

[VIII.7.A] A. Is the base wastewater treatment system Base operated or operated by the local Community? C 
[VIII.7.A(1)] (1) What is the capacity of the system: 
[VIII.7.A(la)] (a) Maximum - 157,000,000 GAL/DAY 
[VIII.7.A(l b)] (b) Minimum - 0 

[V III.7.A(2)] (2) If community operated, what does the base contribute? 230,000-416,667 GALIDAY 
[VIII.7.A(3)] (3) When was the system constructed? i'j43-1986 

1.711.7 UTILI'I'TES - WASTEWATER (cont) 





VIII.6 UTILITIES - WATER 

[VIII.6.A] A. Is the water treatment system operated by the Base or by the local 
Community? B 

[VIII.6.A(1)] (1) When was the system constructed? 1940 

[VIII.6.B] B. What is the source of the water supply? G 
[VIII.6.B(I)] (1) Specify: 

[VIII.6.c] C. What is the capacity of the water supply system? 15,141,600 GD 

[VIII.6.D] D. Does the base supply water to the local community? N 

[VIII.6.E] E. If the water treatment system is operated by the local community, what 
is the daily average demand of the base? 

[V111.6.w F. Are there any other constraints to the base water system: 
[VIII.6.F(1)] (1) Quality? N 
[VIII.6.F(2)] (2) Quantity? N 
[VIII.6.F(3)] (3) Seasonal shortages? Y 
[VIIL6.F(4)] (4) Capacity? N 
[VIII.6.F(5)] (5) Storage? N 

[VIU.6.G] G. Are regional water supplies adequate? N, THIS ISSUE HAS 
BECOME A MAJOR CONCERN FOR THE USERS OF THE 
EDWARDS AQUIFER. CURRENTLY THE TEXAS WATER 
COMMISSION IS SEEKING CONTROL OF THE AQUIFER, THUS 



E. Does the range have any electronic warfare capability? 
(1) If yes, describe. What are the associated restrictions? 

F. Does the range have any live ordnance capability? 
(1) If yes, describe. What are the associated restrictions? 

G. Does the range have any special weapons capability? 
(1) If yes, describe. What are the associated restrictions? 

H. What is the annual utilization capacity? 

I. What is the present utilization rate? 

J. Are there any known noise sensitive areas associated with the range? 
(1) If yes, describe: 

K. Are there any known civilian/commercial encroachment associated with 
the range property? 

(1) If yes, describe: 

L. What is the status of hazardous material/waste/ordnance disposal? 

M. WVvnai is the siaiiis of any Memorandum of Understanding, - Letters of 
Agreement associated with the range? 

VIII.6 UTILITIES - WATER 

~ I I I . 6 . A I  A. Is the water treatment system operated by the Base or by the local 
Community? B 

VIII.6.A(1)] (1) When was the system constructed? 1929 



WIH.6.Bj B. What is the source of the water supply? G 
~ I I I . ~ . B ( ~ ) ]  (1) Specify: 

fvIII.6.C] C. What is the capacity of the water supply system? 6,696,000 GALIDAY 

[VIII.6.D] D. Does the base supply water to the local community? N 

[VIII.6.E] E. If the water treatment system is operated by the local community, what 
is the daily average demand of the base? 

[VIIT.6.F] F. Are there any other constraints to the base water system: 
[VIII.6.F(1)] (1) Quality? N 
[VlII.6.F(2)] (2) Quantity? N 
[VTII.6.F(3)] (3) Seasonal shortages? N 
[VIII.6.F(4) j (4) Capacity? N 
[VIII.6.F(5)] (5) Storage? N 

[Vm.6.G] G. Are regional water supplies adequate? YES 

1'111.7 UTILITIES - WASTEWATER 

pIII.7.A] A. Is the base wastewater treatment system Base operated or operated by 
the local Community? C 

JVIII.7.A(1)] (1) What is the capacity of the system: 
JVIII.7.A(la)] (a) Maximum - 6,200,000 GALPAY 
~III .7 .A( lb) ]  (b) Minimum - UNKNOWN 

[VIII.7.A(2)] (2) If community operated, what does the base contribute? 600,000 
GALIDAY 

RND 
OI* .h . r  A N  
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UNITED S T A T E S  DISTRICT COURT 
WESTEXN DISTRICT OF TEXAS 
MIDLANDfODESSA DIVISION 

SIERRA CLUB, 1 
P l a i n t i f f ,  ) 

ancl ) 
GUADALVPE-BWCQ RIVER A U T I I O R I T Y , )  

P l a i n t i f f - I n t e r v e n o r  , 
v. ) C I V I L  A C T I O N  NO 

BRUCE BABBITT, e t  a l . ,  
D e f e n d a n t s ,  ) 

anti ) 
DANNY McFADIN, et al., 1 

Def e n d a n t - I n t e r v e n o r s .  1 

FEDERAL D E I 7 E N D A N T S I  O I S ' O S I T I O N  T O  PLAINTIFFS 'THE STFRRA CT,UB - 
&ND CLARK HLJJiBS FOR LEAVE TO F I L E  A M E N D E D  

AND SUPPLEMENTAL COMPLAINT -- 

I:. INTRODUCTION 

~ e d e r a l  defendants, Secre ta ry  o f  t h e  I n t e r i o r  Bruce  B a b b i t t  

and the U n i t e d  S t a t e s  F i s h  and W i l d l i f e  Service (FWS), oppose t h e  

plaintiff Sierra  c l u b f s l  motion t o  f i l e  a n  amended and 

supplementa l  complain t .  P l a i n t i f f  s u b m i t s  i t s  mot ion  p u r s u a n t  t o  

Fed. R .  C i v .  P. 15 and pursuant to t h e  Judgment ,  Amended 

Judgment, and the c o u r t ' s  s u b s e q u e n t  orders. P 1 .  Mot. a t  1 - 2 .  

Unlike Rule 15,  however, their mot ion  draws no  d i s t i n c t i o n ,  nor 

does t h e  r e v i s e d  c o m p l a i n t ,  between "amendedN and " s u p p l e m e n t a l N  

pleadings. 

Under R u l e  1 5 ( a ) ,  a  party may amend a pleading a f t e r  a 

responsive p l e a d i n g  has heen s e r v e d  o n l y  with l eave  of the c o u r t .  

Al though p l a i n t i f f  correc:t ly notes t h a t ,  unde r  Ru le  15(a), leave 

N o t w i t h s t a n d i n g  t h e  p r e s u m p t i v e  c a p t i o n ,  Clark Hubbs is 
n o t  a p l a i n t i f f  and ma~y n o t  f i l e  a n y  m o t i o n  w i t h  t h e  c o u r t  u n l e s s  
and u n t i l  s u c h  time as h e  is made a  p l a i n t i f f  by c o u r t  order. 



t.o amend ffsha.Ll be freely given when justice so requires,.. the 

presumption in favor of lrberal amendment of pleadings no longer 

applies in the present  context w h e r e  t h e  case has proceeded t o  

post-trial. post-judgment, and post-appeal context. This is 

especially true because nearly a full year has passed. 

Under Rule 15(d), the court may permit a party to serve a 

"supplemental pleading setting forth transactions or occurrences 

or events which have happlaned since the date of the pleading 

sought to be supplemented." Fed. R. Civ. P. 15(d). The same 

presumption favoring liberal amendments does not exist in ~ u l c  

15 (d) for subsequent events. 

In reality, the plaintiff seeks neither to amend nor to 

supplement its pleadings, but instead attempts to bring an 

entirely new and different lawsuit under the guise of the 

existing Endangered Species Act (ESA) litigation. Under these 

circumstances, the motion should be denied, as the plaintiff must 

pursue its new claims by bringing a new action against the newly- 

identified defendants on the newly-pleaded causes of action under 

the ESA or other federal. ,statutes listed in its pleading. 

11. DISCUSSION 

A s  this court has ruled, and as the Fifth Circuit has 

agreed, absent  agreement of the parties, a plaintiff requires t h e  

court's permission to amend its complaint. Bilmar Drillinq, Inc. 

' v .  IFG Leasinq Co., 795 F.2d 1194, 1199 (5th Cir. 1986). That 

permission should be denied when plaintiff waited ten months 

before attempting to bring in a n e w  claim, especially when 



d i s c o v e r y  h a d  t e r m i n a t e d  and t h e  c a s e  was s e t  f o r  t r i a l .  Id. 

T h e  d i s t r i c t  c o u r t  p r o p e r l y  e x e r c i s e d  i t s  d i s c r e t i o n  unde r  Rule  

1 5 ( a )  t o  deny  a l a t e - f i l e i d  amended c o m p l a i n t .  U . ;  a c c o r d ,  P o ~ e  

v .  MCI Te l ecommunica t ions  Corp., 937 F.2d 2 5 8 ,  2 6 3  ( 5 t h  C i r .  

1 9 9 l ) ( u p h o l d i n g  d e n i a l  a f ' t e r  d i s c o v e r y  o n e  week b e f o r e  t r i a l ) .  

The g e n e r a l  r u l e  t h a t  leave t o  amend s h o u l d  be f r e e l y  

g r a n t e d ,  Foman v .  D a v i s ,  3 7 1  U . S .  1 7 8  ( 1 9 6 2 ) ,  " w i l l  n o t  be 

e x t e n d e d  w i t h o u t  limit when a  r u l e  15 mo t ion  is b r o u g h t  a f t e r  a 

c l a i m  h a s  been  f u l l y  litigated on t h e  merits t h r o u g h  a p p e a l . "  

Matter o f  B e v e r l v  H i l l s  [ i \ancorp. ,  7 5 2  F . 2 d  1 3 3 4 ,  1 3 3 8  ( 9 t h  C i r .  

1 9 8 4 ) .  A s  t h e  N i n t h  C1rc:ui t  h e l d ,  the l i t i g a t i o n  must  r each  

f i n a l i t y ,  and p e r m i t t i n g  amendment Mwould n o t  e n h a n c e  f i n a l i t y ,  

but instead would encourage  s e r i a t i m  judgments  i n  t h e  same b a s i c  

d i s p u t e ,  a s  a p l a i n t i f f  c : o n t i n u e s  t o  p u t  f o r t h  new t h e o r i e s  of 

r e c o v e r y .  See Zenith Radio Corp.  v .  H a z e l t i n e  R e s e a r c h ,  I n c . ,  

4 0 1  U . S .  321 ,  332-33, 9 1  S.Ct. 7 9 5 ,  8 0 3 - 0 4 ,  2 8  L.Ed.2d 7 7  

(1971) ." - Id. 

The same r e s u l t  is r e q u i r e d  he re .  P l a i n t i f f  is raising 

i s s u e s  u n d e r  t h e  ESA t h a t  c e r t a i n l y  c o u l d  have  been b r o u g h t  

t h r o u g h  t i m e l y  amendments t o  i t s  c o m p l a i n t  p r i o r  t o  t r i a l .  Many 

of these issues weye raised in the i n i t i a l  1989 n o t i c e  of i n t e n t  

t o  s u e  let ters u n d e r  t h e  ESA. T h e r e  i s  no excuse f o r  w a i t i n g  

u n t i l  a f t e r  t r i a l ,  judgment ,  and a p p e a l  t o  b r ing  t h e s e  o l d  

a l l e g a t i o n s  i n t o  t h e  l i t - i g a t i o n .  

By w a i t i n g  a f t e r  t r i a l  t o  supp lemen t  p l e a d i n g s ,  p l a i n t i f f  

has engaged  i n  undue d e l a y  and s e r i o u s l y  p r e j u d i c e d  t h e  i n t e r e s t s  



of t h e  gove~rnment  a g e n c i e s  t h a t  it s e e k s  t o  add  a s  d e f e n d a n t s .  

See Cranbe rq  v .  Consurnei;:~ Union of U . S . ,  I n c . ,  756  F .2d  382,  3 9 2  - 
( 5 t h  C i r .  1 9 8 5 ) .  T h a t  undue p r e j u d i c e  is s u f f i c i e n t  g r o u n d s  t o  

deny p l a i n t i f f ' s  mo t ion ,  where t h e  c o u r t  o f  a p p e a l s  found t h a t  

t h e  'Imotion d i d  n o t  s e e k  t o  conform t h e  p l e a d i n g s  t o  t h e  p r o o f .  

I n  s u b s t a n c e ,  h i s  p roposed  amendment would r a i s e  a new c a u s e  of 

a c t i o n . "  -- Id. That  h o l d i n g  a p p l i e s  w i t h  f a r  g r e a t e r  f o r c e  h e r e ,  

where p l a i n t i f f  n o t  o n l y  w a i t e d  u n t i l  a f t e r  t r i a l ,  b u t  d e l a y e d  

u n t i l  t h e  entry of judgment ,  amended judgment ,  and a p p e a l .  

Accord,  Davis v .  Uni ted-Sta tes ,  961 F 4 2 d  5 3 ,  57 (5th Cir. 

1 9 9 1 ) ( c o u r t  p r o p e r l y  c o n s i d e r e d  ~ r e j u d i c e  t o  yovernment  i n  

d e c i d i n g  t o  deny  amended p l e a d i n g ) ;  Ca rba l an  v .  Vauqhn, 7 6 0  F . 2 d  

6 6 2 ,  665  ( 5 t h  C i r .  1 9 8 5 ) ( u p h o l d i n g  d e n i a l  of mo t ion  t o  amend 

r a i s e d  d u r i n g  t r i a l ) ;  TTinity C a r t o n  Co. v .  F a l s t a f f  Brewinq 

Corp., 767 F.  2d 1 8 4 ,  195 ( 5 t h  C i r . ,  1985)  ( d e n i a l  a p p r o p r i a t e  

where movant. was aware o f  f a c t s  and cou ld  h a v e  r a i s e d  b e f o r e  

judgment) ; fl:atter of Tezas E x t r u s i o n  C o r u . ,  844 F.2d 1142, 1158 

(5th Cir. 1988). T h i s  c o n c e r n  a p p l i e s  t o  b o t h  t h e  S l e r r a  C l u b ' s  

new ESA claims and t o  t h e  Comprehensive Env i ronmen ta l  Response ,  

Compensat ion and  L i a b i l i t y  A c t  (Supe r fund)  c l a i m  r e g a r d i n g  t h e  

a l l e g e d  " r e l e a s e f t  of hyd:rogen s u l f i d e  i n t o  t h e  a q u i f e r ,  a t o p i c  

on which p l a i n t i f f s  i n t r o d u c e d  e v i d e n c e  a t  t r i a l .  

Similarly, t h e  F i f t h  C i r c u i t  ha s  uphe ld  d e n i a l  of m o t i o n s  t o  

amend pleadings f i l e d  after t h e  e n t r y  o f  summary judgment.  See 

M i t s u b i s h i  A i r c r a f t  I n t g x . ,  Inc. v .  Bradv, 7 8 0  F.2d 1199 ,  1201 

( 5 t h  C i r .  1986)  ; Oversea; I n n s  S . A .  P . A .  v .  U n i t e d  S t a t e s ,  9 1 1  



F.2d 1146, 1151 (5th Cir. 1990); NL Industries. Inc. v. GHR 

Energy Corp., 940 F.2d 957, 964 (5th Cir. 1991). The court of 

appeals also has upheld denial of such motions where plaintiffst 

engaged in I1unduly burdensome and 'eleventh hour' tactics," 

McLean v. International Harvester Co., 817 F.2d 1214, 1224 (5th 

Cir. 1987). The same considerations apply with greater force 

here, where plaintiff waited not just until the "eleventh hour,I1 

but until the entire day was done -- trial, judgment, and appeal. 

The plaintiffs attempt to add a new plaintiff (Clark Hubbs), 

five new federal defendants (Depart~ent of Defense, Defense Base 

Closure and Realignment Conmlsslon, Environmental Protection 

Agency, Department of Transportation, Department of Agricult~re)~ 

several new ESA theories and causes of action (section 4 listing 

decisions, designation of critical habitat, developmenf and 

implementation of recovery plans, section 7 consultation, duty to 

avoid jeopardy, renewed section 9 take claims), and at least one 

new federal law (Superfund). Without question, many difficult 

new jurisdictional issues and defenses will he presented by this 

major shift in the players, theories, and laws in question if the 

amended and supplement complaint is allowed. 

In s h o r t ,  the new case that plaintiff seeks to prosecute 

bears little resemblance to the case that it previously brought 
d 

to judgment. Plaintiff certainly can pursue whatever claims it 

wishes to, but the appropriate forum is through a new lawsuit, 

not a major overhaul of a case that has been tried, decided, and 

appealed. 



If the court does permit the plaintiff to amend and 

supplement its complaint, the defendants should be permitted-the 

60-day period to file an answer or responsive pleading, a s  

allowed undelr Fed. R. Ci.rr. P. 12(a)(3), not the ten-day period 

that applies to amended 1::omplaints. This is absolutely essential 

because plaintiffs, with'out prior notice, have attempted to bring 

major new claims against federal agencies that have not been a 

party to, or in many cases, even aware of, this litigation. 

1x1. CONCLUSION 

The court should deny the plaintiff's motion to amend and/or 

supplement its complaint. 

Respectfully submitted, 

LOIS J. SCNIFFER 
Acting Assistant Attorney General 

JAMES H. DeATLEY 
United States Attorney 

ELLEN LOCKWOOD 
Assistant U.S. Attorney 

el& ?(Aid-- 
JAMES C. KILBQ~RNE, Attorney 
CHARLES R. S H ~ C K E Y ,  ~ttorney 
D.C. Bar No. 914879 
Wildlife & Marine Resources Section 
Environment & Natural Resources Div. 
U.S. Department of Justice 
Benjamin Franklin Station 
P.O. Box 7369 
Washington, D.C. 20044-7369 
(202) 272-4463 

Dated: April 2 8 ,  1 9 9 4  
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Note 

From C.; Charlie Shockey, Department of Justice, (202) 272-4463 

To Alan Palisoul, Department of the Interior 
Stuart Shel.ton, United States Department of Agri~ultur~e 
Mike Donnel.ly, Department of Defense 
Maj. Gary EErewer, Department of the Army 
Mary Ann Hook, Defense Base Closure & Realignmtt Commln 
Tom Marshal.1, Environmental Protection Agency 
Paul Smith, Department of Transportation 

Date May 4, 1994 

Re Edwards Aquifer L i t i g a t i o n  - Coordination Meeting 
I've spoken with each of you during the past week about the 

plaintiff's April 15, 1994, motion to amend and supplement their 
complaint. We filed a response opposing that motion on April 29. 
I expect a ruling from Judge Bunton shortly. 

Assuming that he grants the motion, each of your agencies 
would become a named defendant (or, in Interior's case, the 
subject of new ESA claims) in the Sierra Club v. Babbitt 
litigation. 0rdinari.l~~ we should be allowed 60 days to respond 
to the new or claims and 10 days to respond to amended claims, 
once proper service of the amended/supplemental complaint has 
been effected on your agencies. Judge Bunton, howevey, 
sets deadlines without regard to the Federal Rules of Civil 
Procedure. He could decide that the plaintiff's claims of an 
imminent Memergency" compel a faster response in this case. 

I would like to schedule a meeting for this ~riday morning, 
May 6, from 10:30 to noon to discuss the new claims and our 
options for resp0ndin.g. The meeting would be held in the DOJ 
Wildlife Stxtion conference room at 601 Pennsylvania Ave., N . W . ,  
Room 5000. Please let me know, today if possible, whether you or 
someone from your office could attend. Thank you. 

cc: Anne Almy, DOJ 
~ileen McDonough, DOJ 
Jim Kilbourne, DOJ 
Tim Vollmann, DOI/Albuquerque 
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United States Department of the Interior 

FISH AND WILDLIFE SERVICE 
61 1 E. Sixth Strcet 

Grant Bldg.. Suitc 107 
Austin, Texas 78701 

June 21, 1994 

LETTERS WERE SENT TO ALL LIST ATTACHED: 

Dear : 

Several aquatic federally-listed as endangered or threatened 
species in Texas depend upon the San Marcos Springs in Hays County, 
and Comal Springs, in Comal cousfy for .their existence. Spring 
flows directly depend upon the southern portion of the Edwards 
Underground Aquifer, which is recharged by surface runoff. The 
aquifer also serves as the primary water source tor over a million 
people in central Texas. The southern Edwards Aquifer region is 
composed of the following counties: Edwards, Real, Kerr, Bandera, 
Kendall, Blanco, Hays, Comal, Bexar, Medina, Uvalde, and Kinney. 
The relatively thin recharge area that runs approximately east-west 
through the latter six counties is particularly sensitive. 

The drainage and recharge area of the aquifer has been negatively 
impacted by human population growth and associated urbanization in 
terms of both the quantity and quality of the subsurface water. 
The increase in surface area of impermeable surfaces such as 
buildings, streets, and parking lots have reduced the area and 
contact time available for infiltration of water into the aquifer. 
Additionally, the recharge area of the aquifer is overlain with 
relatively thin soils and Edwards limestone with zones of high 
porosity, which do not significantly filter the water as it flows 
through the aquifer. Thus, increased urbanization also increases 
the risk of contamination of the aquifer's water supply. 

Urbanization has not on1.y reduced the amount of water entering the 
aquifer, but it has also resulted in an increased demand for clean 
water for municipal, industrial, and agricultural purposes. The 
combination of a reduced effective recharge area, and especially, 
an increased r a t e o f : e r  withdrawal, can_S;ausc;e a decrease in the_ 
discharges at Comal and San Marcos Springs. The U.S. Fish and 
Wildlife Service has determined that t- eve1 of water 
withdrawal from the Edwards Aquifeq%%?kkerally-listed, 
aquatic species during periods when ows ak Comal Springs drop 
below 200 cfs and when flows at San Marcos Springs drop below 100 
cts. 1 



Section 7(a)(l) of the Endangered Species Act of 1973, as amended 
(~ct), states that all Federal agencies shall utilize their 
authorities in furtherance of the purposes of the Act by carrving 
out proqrm the servati n endangered and threatened 
specles. - F~r:h"&nore, cEction 77a) (k of the Act requires that bob 
Zach Federal agency shall consult with the U.S. Fish and Wildlife + x ~ , , ~ ~  
Service to insure that a s m t i o n  authorized, funded, or carried 
out by such agency is not likely to jeopardize the c o n t l n u e d ~ ~ u a + ~  
- s t e n c e o f t e ~ e d  species or result in the +ah- 
d-dification of habitat of such species. 

- 
\ 

Currently, there is e f  Texas l# in effect that-dl=? 
the withdrwal of groundwater from e aquifer. The role o 
Federal agencies in administering their programs consistent with 
the conservation of listed species and their habitats associated 
with the Edwards aquifer under these circumstances becomes even 
more consequential. 

Since the issues surrounding the recharge and withdrawal of Edwards 
Aquifer water are wide-ranging and both biologically and 
politically complex, I believe that a w r e h e n s i v e  strateqy needs 
to be developed to ensure that the Edwards Aquifer continues to 
s p o r t  both the human users as well as the animal and plant 
species that depend upon the aquifer for their survlval. The U.S. 
Fish and Wildlife Service wisnes to convene all Federal agencies 
that: 

-are currently using the aquifer water;': 
-are planning to use the aquifer water; 
-are planning to increase their use of the aquifer water;-- 
-have any discretionary role in funding, carrying out, or 
authorizing actions that facilit use of the ,? 

aquifer water, either directly o - /L(AYBE /eJL&/y- 
-are planning to construct facilities that reduce the amount 
of recharge to the aquifer; or, ,- 

-have any discretionary role in a c t i o n s  t h a t  facilitate the  
construction projects that may reduce the amount of 
recharge to the aquifer.--- 

Consultation with the U.S. Fish and Wildlife Service is prescribed 
for any Federal agency whose actions may affect the water quantity 
and quality in Coma1 and San Marcos Springs and, therefore, may 
affect the federally-listed species that depend upon those springs. 

We encourage your participation in working with other Federal 
acb to this complex issue. We are 

which we can answer any questions that you may have regarding how 



8 
your activities may a 

67 
' s flows; and to ultimately provide 

a starting point in -ehensive strategy to attempt 
to maintain spring flows at levels that would not jeopardi 
existence of any federally-listed species. This will like1 
to a combined formal section 7 ~ ~ n ~ ~ l t a t i ~ n  with the U.S. Fish and 
Wildlife Service, which will be further discussed at the meeting. 

Please indicate your willingness to participate by JUNE 30, 1994.  
we look forward to working with you on this very important issue. 
If you have any questions regarding this proposed meeting, please 
contact Richard Szlemp in the Austin Field Office at (512) 482- 
5 4 3 6 .  

Sincerely, 

Sam Hamilton 
State Administrator 
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300 E. 8th Street, Room 801 
Federal Building 
Austin, TX 78701 

Department of Housing 
and Urban Development 

1600 Throckmorton 
Ft. Worth, TX 76102 

Small Business Administrat~ion 
819 Taylor Street 
Ft. Worth, TX 76192 

Department of Transportation 
Federal Highway Administration 
819 Taylor Street, Room 8A00 
Ft. Worth, TX 76102 

Department of Transportation 
Federal Highway Administration 
300 E. 8th Street, Room 826 
Austin, TX 78701 

U.S. Defense Base Closure and 
Realignment Comtission 

Rosslyn Metro Center Bldg. 
1700 North Moore Street 
Arlington, VA 22209 

Department of the Air Force 
Lackland Air Force Base 
2240 Walker Avenue 
Lackland, Texas 78236-5637 

National Park Service 
LJJ National Historic Parlc 
Ranch Road #1 
Stonewall, Texas 78745 

Department of Housing and 
Urban Development 

800 Dolorosa 
San A~tonio, Texas 78207 



Richard Hawkinson 
U.S. Geological Survey 
8011 Cameron Road 
Austin, Texas 78753-6700 

William Sewell 
San Marcos National Fish Hatchery 
and Technology Center 

500 East McCarty Lane 
San Marcos, Texas 78666 

Rural ~lectrification Administration 
USDA - 14th & Independence Avenue, SW 
Washington, DC 20250 



United States Department of the Interior 

FISH AND WILDLIFE SERVICE 
611 E. Sixth Street 

Grant Bldg., Suite 407 
Austin, Texas 78701 
June 29, 1994 

U.S. Defense Base Closure and 
Realignment Commission 

Rosslyn Metro Center Bldg. 
1700 North Moore Street 
Arlington, VA 22209 

Dear Sir: 

This is in regards to the July 14, 1994, meeting in Austin, Texas 
boinr~ hnste?. hi7 t h ~  T T 3 .  wish and Mil-dlife Service to discuss 
Federal actions within the Edwards Aquifer that 
consultation under section 7 of the Endangered Species 
as amended. 

The meeting will be held on the University of Texas-Austin campus 
in Room 2.102 of the Thompson Conference Center located on the 
corner of 26th Street and East Campus Drive. Ample parking is 
available immediately ea~st and southeast of the conference center. 
The meeting will begin d last until about 4:OOpm with 
an hour-and-a-half We request that 
representative of each Federal agency be prepared to provide 
brief (five minute) summary of their agency's present and 
planned activities within south-central Texas in order to furnis 
a perspective on the relative magnitude of Federal involvement in 
this portion of the State. 

A block of rooms are being held until July 8th at the Austin 
Holiday Inn-Town Lake. For reservations, please call (512) 4 7 4 ' '  
8211 or 1-800-HOLIDAY and mention the "U.S. Fish and Wildlife 
Servicev to obtain the rates of $55 for single rooms or $65 for 
doubles. 

This ssczzSla;s of Fcdcral  2;eneies is yeap.t t n  Fr txo t e  e better 
understanding of the Edwards Aquifer and the federally-listed 
endangered or threatened species that depend upon it for their 
survival, as well as to serve as a beginning point for developing 
a cooperative, multi-agency approach to plan for long-term 
sustainability of our limited water resources. 

A tentative agenda and location map are enclosed. We look forward 
to working with you in addressing this most complex and very 
important issue. 

Sincerely, 

Sam D. Hamilton 
State Administrator 

Enclosure 



TENTATIVE AGENDA 

Edwards Aquifer Meeting to Discuss 
Endangered Species Act Implications for Federal Agencies 

July 14, 1994 

8:30AM -WELCOME 
Sam Hamilton, State Administrator, U.S. Fish and Wildlife Service 

8:40AM -HYDROGEOLOGY OF THE EDWARDS AQUIFER 
George Ozuna, Hydrologist, U.S. Geological Survey 

8:55AM -AQUIFER DEPENDENT FEDERALLY-LISTED SPECIES 
Alisa Shull, Biologist, U.S. Fish and Wildlife Service 

9:lOAM -SECTION 7 OF THE ENDANGERED SPECIES ACT 
Richard Szlemp, Biologist, U.S. Fish and Wildlife Service 

10:lOAM -SECTION 7 DISCUSSION CONTINUED 

10:50AM -FEDERAL AGENCY PRESENTATIONS 

1:OOPM -OPEN DISCUSSION, Q&A'S 

3:45PM -CLOSING RER/IARKS ON mTTURE CONSULTATION PL-G 

4:OOPM -ADJOURN! 

. i 
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PLEASE NOTE: YOU MAY USE THIS FORM OR, IF YOU PREFER, PROVIDE YOUR 
OWN WRITTEN OR VERBAL RESPONSE. 

Yes, I would be interested in participating in the meeting for 
Federal agencies involved in activities that may affect spring 
flows from the Edwards Aquifer. I, or a representative(s) would be 
able to attend this 1-day meeting. Frank ~irillo and Mary Hook 

~ e f  en.@DRE8s Defense Base Closure and Realignment Commission 
1700 N. Moore St. 1425 

n n 

~ r m V K * u  J 

CONTACT PERSON t ,,,,,,,,, , Mary Ann Hook, General Counsel 

TELEPHONE: 
I U2 U7U-U-JUV 

SPECIFIC TOPICS TEAT YOU WOULD LIRE DISCUSSED OR QUESTIONS THAT YOU 
MAY HAVE REGARDING YOUR POTENTIAZ INVOLVEMENT IN WATER CONBERVATIOLO 
ISSUES ASSOCIATED WITS TEE EDWARDS AQUIFER: 

We are attending merely to listen and observe. 



Endangered Species Act Section 7 Consultation Requirements and 
Implications for Federal Agencies that may influence the Edwards Aquifer 

July 14, 1994 

8:30AM -WELCOME 
Sam Hamilton, State Administrator, U.S. Fish and Wildlife Service 

8:40AM -HYDROGEOLOGY OF THE EDWARDS AQUIFER 
George Ozuna, Hydrologist, U.S. Geological Survey 

8:55AM -AQUIFER DEPENDENT FEDERALLY-LISTED SPECIES 
Alisa Shull, Biologist, U.S. Fish and Wildlife Service 

9:lOAM -SECTION 7 OF' THE ENDANGERED SPECIES ACT 
Richard Szlemp, Biologist, U.S. Fish and Wildlife Service 

10: 1OAM -SECTION 7 DIS(IUSSI0N CONTINUED 

10:50AM -FEDERAL AGEPTCY PRESENTATIONS 

1 :00PM -OPEN DISCUSSION, Q&A'S 

3:OOPM -FUTURE CONSULTATION P L V - G L  ,- 

-Preparation for next meeting, 
-Determination of Ifmay =al agencies 
-Determination of format for consultation 
-Designation of "lead agency" 
-Scope of biological assessment 



INFORMATION SHEET 

Edwards Aquifer Meeting with Federal Agencies 
to Discuss th.e Section 7 Consultation Process 

under the Endangered Species Act 

July 14, 1994 

at the University olf Texas Thompson Conference Center 
Austin, Texas 

PURPOSE OF THE MEETING: 

0 to bring together the Federal Agencies that fund, authorize, or carry out activities 
within the Edwards Aquifer region in order to collectively discuss the inter-agency 
guidelines for section 7 consultation under the Endangered Species Act; 

0 to identify the im 

0 

0 to begin the proc options that Federal agencies may have in 
sustaining the level of recharge into the aquifer, as well as to underscore the relative 
importance of Federal agencies' roles in contributing to the conservation and 
efficient use of Edwards Aquifer water such that an adequate supply of water is 
available to all who depend upon it; 

0 to provide a starting point for Federal agencies to assess their effects on the Edwards 
Aquifer, to provide a medium to address how to minimize any adverse impacts 
Federal agencies may have on federally-listed species that are dependent upon the 
Edwards Aquifer, and to set in motion the process by which a unified group of 
Federal agencies can enter into formal section 7 consultation with the U.S. Fish and 
Wildlife Service in order 110 address any adverse impacts that remain to federally- 
listed species. 



BACKGROUND PAPER 
ON - 

SAW ANTONIO WATER ISSUJZS 

- Edwards Aquifer is sole eource of water for a six county region of South 
Central Texas - San Antonio is in that region 

- - Four Air Force Base,s are also within that region (Brooks, Kelly, 

Lackland and Randolph) 

- - Three of the four pump water from the aquifer; Brooks only, purchases 

its water from San Antonio Water Systems (SAWS), the municipal water 
utility, which pumps from the aquifer for a number of other clients as 
we1 1 

- - Also included within San Antonio is one Army post; Fort Sam Houston. 

It also pumps water from the Aquifer 

- Texas has "right of capture" ground water law; no restrictions on pumping 

- Edwards Underground Water District (EUWD), was created by Texas 
legislature in 1959 (following *drought of record" which spanned nearly a 
decade - late 1940s through 1957) 
-- Original EUWD mandate - conserve, protect and increase aquifer 

recharge; no power to registerlmeter wells, limit pumping. 

-- Original EUWD board - elected representatives from five of the six 

counties over the aquifer. 

- - In 1987, following another, shorter (1984) drought, City of San 

Antonio/EUWD jointly sponsored legislation expanding EUWD's mandate to 
include development of a Drought Management Plan to avoid "mining" the 
aquifer (i.e. withdrawing more than is recharged) 

- - EUWD developed a plan with pumping limits - attempted to implement 

(1987-88). 

- - After considerable conflict between agricultural/municipal users, the 

two western (agricultural) counties withdrew from the EUWD (Jan 89) 

--- the agricultural pumpers objected to restrictions when their 

traditional use was unlimited 

--- San Antonio and other cities/water purveyors in the remaining 

counties developed water conservation and drought management 
ordinances/rules to comply with EUWD's plan 

- Sierra Club filed notice (1989) with Interior Department, alleging 
violation of the Endangered Species Act (ESA) citing failure to limit 
pumping from the aquifer, thereby endangering species in Comal/San Harcos 
springs - formal lawsuit followed (1991) against Secretary of Interior, 
Manuel Lujan, and Fish And Wildlife Service (FWS) 



- - After several continuances designed to allow local authorities to 

resolve the problem, Federal District Court (Midland, Texas) ruled if 
the state failed to implement a water management plan FWS must 
initiate action to pro'tect species under the ESA ( i . e .  consultation) 

- - During 1993 session, 'Texas legislature passed a water management plan 

(SB 1477) which included pumping restrictions 

-- Legislation was challenged under voting rights act - it replaced an 

elected (three c0unt.y) aquifer management board with an appointed 
(five county) board. Legislation is still in limbo 

- - Federal District Cou~rt appointed a monitor (Jan 94) to develop an 

aquifer management plan by 1 Aug 94 

- - FWS scheduled a meeting of all federal activities (14 Jul 94) to 

discuss the situation 

- Military Water Working Group (MWWG) was conceived and informally 
implemented during 1986/8;1; officially established in 1988 for two reasons 

-- Provided for a dialog on water issues between all San Antonio military 

installations regardless of service/command 

- - Gave local people (City, County, State) a central point of contact for 

San Antonio water matters 

--- Representatives from all 5 installations 

-- - Engineering, Legal & Public Affairs Offices 

- - M W G  worked with installations/EUWD t o develop water 
conservation/drought management plans 

--- Each San Antonio installation has one 

--- Patterned after EUWD and/or City of San Antonio plans (minor 

variances) 

--- All are multi-staged 

- - - All meet or exceed local guidelines 

- MWWG working together on strategy for future actions 

- - Each San Antonio base/MAJCOM/service will be represented at 14 

Jul FWS meeting in Austin 

-- All installatio~~s communicating between each other and service 

level to coordinate preparations for meeting and follow-on 
activities 



- Military efforts to conserve water include 

-- Leak detection surveys completed at all bases 

I - - Reuse water projects underway/planned 

--- Randolph working with Cibolo Creek Municipal Authority (CCMA) 

---- Return of final treated waste water from base (base owns 

rights under terms of sewage contract with CCMA)) 

---- Will be used for golf course irrigation 

---- Estimated completion date - spring 1995 

--- Kelly land disposal permit for final treated industrial plant 

water 

---- Being used for golf course irrigation 
I 

---- Also looking into use for cooling towers 

- - Fort Sam Houston in discussion with San Antonio Water System 

(SAWS) on reuse water for golf course/national cemetery 

- - Brooks &n good position to use SAWS reuse water with minimal 

distribution system reconfiguration 

- - Lackland considering use of excess Kelly reuse water - requires 

major infrastructure changes 1 
- Military cooperation with community on water issues - past and present 

- - Participation on Cham,ber of Commerce water committees (1986 - present) 

--- Water Resources Committee 

- - - Water Use Committee 

-- - Water planning committee 

- - San Antonio 2050 Water Resources Committee (Dec 93 - May 94) 

-- Trans-Texas Water Program Advisory Committee (1990 - present) 

- - San Antonio Target 90 Water Resources Committee (1986 - 1990) 
- - South Central Texas Water Reso rces Council Technical Review Panel 

(1992) . 

- - Observer - Greater San Antonio Area Citizen's Committee on Water (Aug 

91 - Mar 92) 



- Representative Tejeda likebly will address inquiries to Senator Gramm from 
Wr Edmond R. McCarthy, Jr regarding military use of water from Medina Lake 
(copies of correspondence were provided Mr Tejeda's office) 

- 

- - Mr Tejeda's district includes Randolph AFB, the east side of Kelly 

AFB, and Fort Sam Houston 

- Original inquiry targeted Lackland, Kelly, Brooks AFBs and Medina 

Annex - Fort Sam Houston was added to the most recent inquiry. 
-- Medina Lake water is available through Bexar Metropolitan Water 

District (BexarMet) agreement with Bexar-Medina-Atascosa Counties 
Water control and Improvement District (WCID) No. 1 (BMA) 

- - In 1991, ( a  dry period), BexarMet entered a 20 year take-or-pay 

contract with BMA for excess Medina Lake water - presumably 
speculating on a market demand for non-aquifer irrigation water - 1992 
brought a record high water level; the potential market disappeared 

- On 22 Oct 93, Mr McCarthy wrote Senator Gramm on behalf of BKA/BexarMet, 
proposing Air Force bases convert to Medina Lake water for irrigation 

- - The letter explained no infrastructure was in place to deliver water 

to the ~nstallations. 

- - The "ongoing aquifer crisis" was referred to, and used as part of the 

argument for Air Force conversion to Medina Lake water 

- - Response to Senator Gramm (HQ AFCESAIEN input 2 2  Nov 93, SAF/LLP ltr, 

8 Dec 93) stated Air Force was working toward a comprehensive solution 
to water problems, and Medina Lake water would be considered as 
possible source 

- Hr McCarthy again inquired (3 Feb 9 4 ) ,  this time directly to SAF/LLP, 
stating willingness to work with MWWG and referring to a newspaper article 
linking pending pumping limitations to possible base closures 

- - HQ AETC/CE responded (per SAF/LLP request) clarifying MWWG function 

(technical) and explaining we could not use the water without a 
delivery system in place 

-- We specifically stated "...Our understanding is that no pipeline is in 

place to move water from Medina Lake; if this is incorrect, please let 
us know." 

- - To date we've received no correction from Mr McCarthy; therefore, we 

assume the distribution system is still non-existent 

- Late on 7 Jul 94 w e  received a telefaxed copy of a letter from t4r 
HcCarthy, asking for a meeting to discuss the Medina Lake Water - we plan 
to m e e t  with him next week 



- Current situation 

- - To our knowledge, BMA/BexarMet still has no physical plant or 

distribution system 

-- We cannot use the BMA/BexarMet water without a way to transport it 

-- We do not normally fund construction of utility systems to provide a 

second source of a utility w e  already have in place 

- - Completed and/or underway projects already reduce pumping for San 

Antonio installations, using essentially the same quality water 
BMA/BexarMet proposes 

- - No economy is involved, since all installations except Brooks pump 

water at a cost well below what BMA would have to charge 
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ANALYSIS OF GENERAL COMPLIANCE 

- 

CRITERION 8 

THE ENVIRONMENTAL IMPACT 

DESCRIPTION: Pursuant to Public Law 101-510, as amended, on May 5, 
1992, the Department of Defense (DOD) issued guidance with 
selection criteria for the 1993 base closure and realignment 
recommendations. This guidance includes criterion 8, the 
environment impact. On December 4 ,  1992, DOD issued further 
guidance on how the environmental impact should be considered for 
closing, realigning, and receiving locations. The December 4, 1992 
guidance requires a summary statement and status on seven 
environmental attributes for each installation affected by the 
closure/realignment action, including receiving installations. 
These seven environmental attributes are: 

- Threatened or Endangered Species 
- Wetlands 
- Historical or Archeological sites 
- Pollution Control - Hazardous Materials/Wastes 
- Land Use and Airspace Implications - Programmed Environmental Costs/Cost Avoidances 

ANALYSIS: General complizince with these procedures is analyzed for 
each Service as follows: 

L C ~  The Army compiled $ s t a l l s i n e  
Summaries for each Army installation eligible for closure or 
realignment. The Total Army Basing Study (TABS) also provided 
supplemental information in response to questions from the Defense 
Base Closure and Realignment Commission (DBCRC) . The Army' s 
installation summaries directly address six of the seven 
environmental attributes in DOD's guidance. Under the seventh 
attribute, Programmed Environmental Costs/Cost Avoidances, the 
Installation Summaries do not consistently follow DOD1.s guidance. 
In some cases the Installation Summaries only provide restoration 
costs. This is inconsistent with DODrs December 4, 1992 guidance, 
which directs the Services not to use restoration costs in the cost 
of closure calculations. However, the supplemental information 
provided by TABS to the DBCRC certifies that environmental 
compliance costs were determined to evaluate the impact of 
programmed costlcost avoidances for all recommended actions. 
This supplemental information documents that program costs for 
receiving installations were evaluated. 

The Army's Analyses and Recommendations Report (Volume 111) 
summarized the environmental impact on closing and realigning 
installations, and appropriately addressed six of the seven 
attributes. Again, the evaluation of Programmed Environmental 



Costs/CostAvoidances was clarified by the supplemental information 
provided by the TABS to the DBCRC. 

Navy: The Navy compiled summaries of environmental conditions 
for each installationiigible for cl'osure or realignment. The 
Navy considered Criterion 8 in detail for installations that were 
recommended for closure or realignment after a review of the 
Military Value Criteria (criteria 1 through 4). The Navy's 
I1Summary of Environmental Consequencesf1 is included in their 
Analyses and Recommendations Report (Volume IV). For closing and 
realigning bases, the Navy evaluated each in'stallation with respect 
to the seven environmental attributes laid'out in DODts 
1992 guidance. 

re also 
s a d d r e s s  
not specifically address Programmed Environmental Costs/Cost flTC(grJ. 
Avoidances. The Navy addressed the attribute of environmental 
costs at receiving installations in their Cost of Base Realignment 
Action (C 1 model. The costs necessary to comply with 
environmenerequirements due to new functions at these receiving 
bases are documented in the COBRA reports. 

Air Force : The Air Force completed base-specific 
questionnaires on environmental issues for each Air Force 
installation eligible for closure or realignment. These 

ddress a.11 recommended ciosing, realigning and . Documentation was provided on six of the seven 
environmental attributes. These questionnaires did not directly 
address the attribute of Programmed Environmental Costs/Cost 
Avoidances. Several questions are included under the title of 
llEnvironmental Cleanup/Compliance Costs. If However, estimated costs 
were provided only on environmental restoration costs, and DODts 
guidance specifically notes that restoration costs are not to be 
considered in the cost of closure. The- Air-Force's environmental 
analysis was summarized in their Analyses and ~ecommendations 
~=rt  (volum-4. ~ h l s  documented the status or all envlroEmental 
attribu-up+ Fnv-1 C'n~+q&~st Avoidance 

The results of the Air Force's Cost of Base Realignment Action 
(COBRA) Model runs were consulted in an attempt to determine 
whether Programmed Environmental Costs/Cost Avoidances were 
considered. Financial Summary reports indicate that environmental 
costs were entered as zero for all bases impacted by major actions. 
The possibility that environmental costs were merged with Military 
Construction costs in the COBRA model was reviewed. It was learned 
that Military Construction costs considered the cost of 
constructing mission-relat.ed facilities, such as base housing, on 
receiving installations. IYilitary construction costs also include 
the a c t s  on the capacity of utilities at receiving 
installations. Utility co'sts can inmuaezter supgly and-sewage 
Qeatment ca~~?'hese were the only environmentally-related 
costs that were considered, however these only address receiving 



bases, and no specific environmental compliance costs as described 
in the December 4, 1992 DOD guidance were included. 

Defense Aqencies: Two Defense Agencies are impacted by the 
1993 ~ealignments and Closures, the Defense Logistics Agency, and 
the Defense Information Systems Agency. However, only the Defense 

d 
Logistics Agency (DLA) is involved in installation closures or 
realignments with environmental impact. DLA completed 
installation-specific questionnaires that address the seven 

q. environmental attributes- for all facilities where DLA has host 
responsibilities. At other DLA facilities, they are the tenant, 
and the property owner (e.g. Tooele Army Depot) addressed the 
environmental criterion. In DLAf s Detailed Analysis Report (part 
of Volume VI) , DLA considered Criterion 8 for installations & ? 
recommended for closure or realignment based on DLAfs Military cc+ r ?  
Value Criteria. All seven environmental attributes were addressed 
in DLA1s analyses. Consideration was given to closing, realigning, 
a n d ~ c v s t a l l a t i o n s .  

DIFFERENCES IN APPROACH ACROSS THE SERVICES 

The Services used different perspectives in considering the 
relationship between closbure decisions and the seven environmental 
attributes from DOD1s guidance. When the Army made its 
recommendations on closure or realignment in Volume 111, the 
analyses addressed the environmental impact on closure. (i.e. How 
does a wetland impact the decision to close?) Both the Navy and 
Defense Logistics Agency considered the impact of closure or 
realignment on the environmental attribute. (i-e., Will closure 
impact a wetland?) The Air Force's perspective was to consider the 
impact of the environmental attributes on the continued military 
mission of the installation. (i.e. How does a wetland impact the 
future military mission at the base?) 

CONCLUSIONS 

DOD1s December 4, 1992 guidance on evaluating the 
environmental impact of closure and realignment is sufficiently 
general and flexible to allow the Services to apply varied 
perspectives to the environmental attributes. All Services have 
addressed most of the conside~tion~ required by the DOD guidance. 
The documentation provided by the Army, Navy and DLA, including the 
supplemental information from the Army's TABS, addresses the seven 
environmental attributes pursuant to DODfs guidance. Therefore the 
Army, Navy and DLA are in general compliance with DOD1s guidance on 
Criterion 8 pursuant to Public Law 101-510, as amended. 

The Air Force did not demonstrate that their decision-makina 
considered the environmental attributPogrammed ~nvironmentai. 

,Costs/Cost Avoidances pursuant to DOD1s December 4,, 1992 guidance. 
Since the Air k'orce properly addressed the remaining six 
attributes, and because it is very unlikely that the decisions made 



by the Air Force would be different had they fully followed DOD1s 
guidance, it can be concluded that the Air Force is in general 
compliance with the requirements to evaluate Criterion 8. 



COMPLIANCE WITH DOD DIRECTION ON CRITERIA VIII 

12/4/92 Memo from Colin McMillen lists seven environmental 
"attributesw: 

1. Threatened or Endangered Species 7 
2. Wetlands 
3. Historical or Archeological Sites 

a I [bL 63 
4. Pollution Control 

&h.pUU \ 

5. Hazardous MaterialsIWaste 
6. Land Use and Airspace Implications 
7. Programmed Environmental Costs/Cost Avoidances 

There is apparently no guidance on how these attributes are 
considered. The 1214 memo states that the status of the attributes 
should be discussed. It appears that the services are evaluating 
how continued and/or expa:nded military operations are influenced by 
these attributes. 

- AIR FORCE ANALYSIS AND RECOMMENDATIONS (VOL. V) 
Volume V summarizes; the impacts of attributes 1, 2, 3 on 

future operations. 

Pollution Control is not explicitly addressed. There is 
discussion of Air Quality in noting whether the base is located in 
an attainment area. The quality and quantity of Water supplies is 
also discussed. 

Hazardous Materials/Waste are discussed by results of surveys 
on asbestos and radon, along with a discussion of future capacity 
for the disposal of solid waste. The presence of soil 
contamination and its impact on operations was evaluated. 

Attributes 6 and 7 are not addressed. The 12/4 memo directs 
land value estimates to be adjusted due to contamination problems. 
It appears that this has not been done. 

Volume V also rates the presence of "Prime and unique 
farmlands," and "Mineral and Energy  resource^.^ 

- AIR FORCE BASE QUESTIONNAIRES 

The base-specific questionnaires provide details on the 
attributes summarized in Volume V. Questions on the attributes not 
discussed in Volume V. (6, 7) are additionally included. The focus 
on these questions on Attribute 6 is on how base activities 
interface with local land use or airspace constraints. 

The only environmental costs (#7) discussed in the 
questionnaire are restoration costs. Questions under the title of 
"Environmental Cleanup/Compliance Costsm also ask about the status 
of permits and ground water contamination, but do not seek costs on 



these activities. It is unclear how new environmental costs (e.g 
for receiving bases) or c:ost avoidances (for closing bases) could 
be determined from this information. 

Under Attributes 4 and 5, the questionnaires provide more 
details on the status of pollution control (wastewater treatment, 
drinking water treatment) and the presence of hazardous 
materialslwaste. 

RESTORATION COSTS 

The 1214 memo states that "environmental restoration costs at 
closing bases are not to be considered in the cost of closure 
 calculation^.'^ The apparent rationale was noted by Chairman 
Courter during the 3/22 Environmental Hearing when he noted that 
bases that disregard environmental protection (thus requiring 
elevated cleanup costs) should not be rewarded by remaining open. 
Ms. Munsell of the Navy noted that cleanup costs are "a washw if a 
base is closing or remaining open. While this could theoretically 
be true in rare circumstances, in most cases there will be 
additional incremental costs associated with the restoration of 
closing bases. At least three factors lead to these incremental 
costs: 

1. As Commissioner 1,evitt noted on 3/22, distinct future uses 
of closing bases may lead, to more stringent cleanup requirements. 
This has been supported by experiences at Norton AFB (San 
Bernadino, CA) and Hunter's Point Naval Annex (San Francisco, CA) 
where cleanup objectives are impacted by future use considerations. 
Incremental cleanup costs will be incurred for these bases that 
would not be incurred if the bases remain open. The current 
estimated cleanup at McClellan AFB is $1.1 Billion (not $1.1 
Million as stated by Mr. Vest on 3/22) were this base to remain 
open. The Air Force has estimated that if the base closes, the 
cleanup costs could reach $10 Billion due to the residential 
surroundings. 

2. The Community Environmental Response and Facilitation Act 
(CERFA) requires that uncontaminated property at closing bases be 
identified to facilitate reuse. This results in incremental costs 
that are not incurred by non-closing bases. 

3. The FY-92 Defense Authorization Act established deadlines 
for the completion of Rernedial Investigation/Feasibility (RI/FS) 
work at Round I and Round I1 closing bases on the Superfund NPL. 
The impact of these mandated deadlines is that work must be 
accelerated, resulting in incremental short-term costs. 

The 1214 memo also nlotes that when environmental restoration 
is required, that this will be potential limitation on near-term 
community reuse of the installation.I1 It would apparently be 
appropriate to consider this under Criteria VI (Economic Impact on 
Communities). The Air Force's Volume V report notes comparative 
cleanup durations in their Criteria VI summary. 



P. M. SCHENMUN 
727 East 26th Street 
Austin, Texas 78705 

(512) 471-3280 

Re: Edwards Underground RiverIAquifer 

Greetings: 

We have previously notified you pursuant to the citizen suit provision of the Endangered 
7 of the Endangered Species Act. 

that jeopardize endangered and 
threatened species dependent on water from the Edwards Underground River or Aquifer 
("the Edwards"), but has not consulted with the U.S. Fish & Wildlife Service concerning 
such activities. Your agency has authorities it could use in carrying out programs for the 
conservation of these species, but has not used those authorities. We have notified you 
of our intent to sue to correct these violations. 

We have learned that on June 21, 1994, Sam Hamilton, State Administrator of the U.S. 
Fish & Wildlife Service in Austin, Texas, wrote you concerning these matters. As we 
understand it, he invited and encouraged your agency to participate in a July 14, 1994 

WildMdezxke meeting to discuss these matters. We understand that the* U U ~  & / 

intends this meeting as the first step in a ka,&bled formal Section 7 consultatlnn_df . It 

all relevant federal agencies with the U.S. Fish & Wildlife Service concerning protection 
of the Edwards. 

The Sierra Club and Clark Hubbs hope you w eeting seriously, and begin 
therformal Section 7 process on the Edwards on July 14. , 

Attorney for the Sierra Club 
and Clark Hubbs 

cc: Sam Hamilton 
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requirements as deiined by the 
Paperwork Reduction Act. The anaiyses 
under Executive W e r  12291, ]the 
Regulatory Flexibility Act, a n d  NEPA 
are available to the public at the Office 
of Endangered Species, US. Fish and  
Mldlife Service, a t  the address listed 
above. 

List of Subjects in 50 CFR Part 402 
Endangered and threatened wildlife, 

Fish, Tntergovemental relations, Plants 
(agriculture]. 

Regulation Pmmulga tion 

Accordingly, the Senrice revises 50 
CFR Part 402 to read as follows: 

PART 402-INTERAGENCY 
COOPERAlION-EldDANGERED 
SPECiESACT OF 1973, AS AMENDED 

Subpart A--General 

Sec 
40201 scope. 
40202 Definitions. 
40203 Applicability. 
402.04 Counterpart regulations. 
402.05 Emergencies. 
402.06 Coordination with other 

environmental reviews. ' 
402.07 Designation of lead egency. 
402.08 Designation of non-Federal 

representative. 
40209 hversib!e qht r ievable  

mmmitmentpf p o q .  ic . ,.> - 
subpaii -&$r&ures8 - - - , , $ 7  + *.d , * . a .  

40210 -%riference on'pvposed species or 
.' , .**&,~d&h'~bit&;qk.{.-;{ '. . ' * 
402i1- &lJi'+iat&bn?+*:.+ .' .' 
-40212~c'~Biolo$cal asse~sment.~~:;.;-~ 
40213 d d l ~ ~ A t a t i o E ~  ' . . 
40214 : ~ o ~ ~ ~ g t q i o ~ ~ ~ , ~ ~  + ,.;. . 
40215 . & k $ @ & h ~ t i ~ . o ~ ~ e d e r & a ~ e ~ ~  

Idllowing ti<uan<eoT d'bioli$&l , 
opinion.: *" - -  L " - *. <.\. : ' 

402.18 ~einitiafioi   for ma^ bns4tatidn: . 
Authoritr;le v~.~;~~~;i$eb;I', - .- - 

' ,t ji.'3&&tsj.I,.2,yfi c.2f2l" :.- ; - 
Subpart A4eneral  t ', 

-. ' . j, :- . . 
9402.01 ,Scope. - 

(a) This Partinterprets and 
implements sections 71a)-id) p 6  U.S.C. 
1536[a)-(dl] of the Endangered Species 
Act of 1973, a s  amended ["Act") Section 
7(a) grants authority to and  imposes 
requirements uponFederal agencies 
regarding endangered o r  fhreatencd 
species.of EsB,wildlife,or plants 
("listed speciesy ana habitat of such 
species that has been-des?ghdted a s  
critical {"critical habitat"). Section 
7(a)(l) of the Act directs 'Federal 
agencies, in consultation with and  with 
the assistance of the Secfefary of the 
Interior or of Commeke, a s  appropriate, 
to utilize their authorities to further the 
purposes of the Act by carrying out 
conservation programs for listed 
species. Such aFfimative conservation 

programs must comply with applicable 
l~ermit requirements (50 CFR Parts 17, 
:!20,222, and 227) for listed species and 
should b e  coorrhhated with the 
tippropxiate Secretary. Section 74a)[2) of 
the Act requires every Federal agency. 
in consultation with a n d  with the 
assistance of the Secretary, to insure 
that any action it authorizes. funds, or 
c:ah.ies out, in the United States or upon 
the high seas, is not likely to jeopardize 
the continued existence of any listed 
species or results in the destruction or 
etdverse modification of critical habitat 
Section 7(a)(3) of the Act authorizes a 
prospective permit or license applicant 
to request the issuing Federal agency to 
enter-into early consdtation wi& thk 
Service on a proposed action to 
d.etermine whether such action is likely 
to ieouardize the ccntinued existence of 
lisied'species or result in the destruction 
or adverse modification of critical 
habitat. Section 7(a)(4) of the Act 
requires Federal agencies to confer with 
tlle Secretary on any action that is U e l y  
to jeopardize the continued existence of 
proposed species or result in the 
destruction or adverse modification of 
proposed critical habitat Section 7(bj of 
the Act requires the Secretary, after the 
conclusion of early or formal 
consdtation, to issue a written 
slaternent setting forth the Secretary's 
opinion detailing Bow ihe agency action 
affects listed species or critical habitat 

. Biologi+$ assessmenk are+equired 
'tu~dersectioii 7(cc)'nf t;h~?~k$'if listed 
species o r  critical h a b i t a t G y b e  - 
p~.eskt  ~LI lheJxir+ affect& by any. .  
m a j o ~ c o n s ~ t i o n ~ a c t i ~ ~ a s  d e f i e d  in 
8 40432 stYctioi~ 71d] hT,Tfhe'~itbrbhibits 
Federal &enci& apdapp>cants from 
rnoki~g any irreversible prirretrievable 
commitment cif+s~Urmi~ijbi&lias the 
effecf of fore'dosing theforidiilation or 
inlp1eminGtion;bireasoriabldhd " 
prudent alternatives which would avoid 
jeopardizing fhe continued existence of 
listed species or resulting in the 
destruction or adverse modification of 
critical habitat. Section 7(eHo](l) of the 
Act provide procedures for granting 
exemptions from the requirements of 
section 7[a)(2). Regulatioxu governing 
the submission of exemption 
applications are found at 50 CFR Part 
451, and regulations governing the 
exemption process are found at 50 CFR 
Parts 450,452. and 453. 

(b) The U.S. Fish and Wildlife Service 
(FWS] and the National Marine 
Fisheries Service (NMFS) share 
rer3ponsibilities for administering the 
Act. The Lists of Endangered and 
Threatened Wildlife and Plants are 
found in 50 CFR 17.11 and 17.12 and the 
designated critical habitatsare found in 
50 CFR 17.95 and 17.96 and 50 CFR Part 

226. Endangered o r  threatened species 
d e r  the jurisdidion of the NMFS are 
located in 50 CFR 22223(a) and  227.4. If 
the subject species is cited in 50 CFR 
22223(a) or 2274, €he Federal agency 
shall contact the NMFS. For all other 
listed species the Federal Agency shall 
contact the FWS. 

$40202 Definltlona 

"Act" means the Endangered Species 
Act of 1973, as amended, 16 U.S.C. 1531 
et seq. 

"Action" means all activities or 
programs of any kind authorized, 
funded or carried out, in whole or in 
part, by Federal agencies in the United 
States or upon the high seas. Examples 
include, but are not limited to: [a] 
actions intended to conserve listed 
species or their habitat; [b) the 
promulgation of regulations; (c) the 
granting of licenses. contracts, leases. 
easements. rights-of-way, permits, or 
g~anis-maid; or [d) actions directly or 
indirectly causing modifications to the 
land, water, or air. 

"Action area" means all areas to be 
affected directly or indirectly by the 
F2deral action and not merely the 
~mrnediate area involved in the action. 

"Applicant" refers to any person, as 
defined in section 313) of the Act, who 
requires formal approval 07 
authorization frdm a Federal agency as 
a prerequisite t~~onduc t in+  the action. 

,h . -  *, - 3 .  

"~ibloji~ass~~6menf'~feis t o  'the 
information prepared by or under the 
direction of theTedera1 agency 
conce-ning aisted andproposed species 
and desig&$l Gd p?d$osed critical 
habital'that-may begresent in the  action 
area an's €he evalualiori potential effects 
of the action on suUc$,species and 
habit at. 

"Biological opinion" is the document 
that states the opinion of the Service es 
to rvheiher or not the Federal action is 
likely to jeopardize the continued 
existence of listed species or result in 
the destruction or adverse modification 
of critical habitat 

"Conference" is a process which 
involves informal discussions between a 
Federal agency and the Service under 
section 7(a)(4) of the Act regarding the 
impact of an action on proposed species 
or proposed critical habitat and 
recommendations to minimize or avoid 
the adverse effects. 

"Consen-ation recommendations" are 
suggestions of the Senice regarding - 
discretionary measures to minimize or 
avoid adverse effects of a proposed 
action on listed species or critical 
habitat or regarding the development of 
information. 
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"Critical habitat" refers to an  area 
designated as critical habitat listed in 50 
CFR Parts 17 or 226. 

"Cumulative effects" are those effects 
of future State or private activities, not 
involving Federal activities, that are 
reasonably certain to occur within the 
action area of the Federal action subject 
to consultation. 

"Designated non-Federal 
representative" refers to a person 
designated by the Federal agency as its 
re2resentaYve to coriduct informal 
ccnsultation and/or to prepare any 
bio!ogical assessment. 

"Destruction or adverse modification" 
ncsns  a &rect or indirect alteration tkat 
ip:reciably d'minishes the value of 
cr,r;sal habitat for both the survival and 
recovery c i a  iisted species. Such 
al~rrations include, but are not limited 
13. alterations  adverse!^ modifyicg ar.y 
cf :hosz physical or biological features 
that were the basis for determining the 
habitat to be critical. 

'Director" refers to tlie Assistant 
Administrator for Fisheries for the 
Naiional Oceanic and Atmospheric 
Administration, or his authorized 
representative; or the Fish and Wildlife 
Service regional director, or his 
authorized representative, for the region 
where the action would be carried out. 

"Early consultation" is a process 
requested by a Federal agency on behalf 
of a prospective applicant under section 
7(a)i3] of the Act. 

''Effects of the action" refers to the 
direct and indirect effects of an action 
on the species or criticai habitat, 
together with &e effects of other 
aciivities that are interrelated or 
interdependent with that action, that 
will be added to the environmental 
baseline. The environmental baseline 
includes the past and present impacts of 
aii Federal, State, or private actions and 
other human activities in the action 
. x a ,  the anticipated impacts of all 
proposed Federsl projects in the action 
area that have already undergone 
formal cr e ~ l j r  sec!ion 7 consultation, 
and the impact of State or private 
actiocs ~shich are con!emporaneous 
with the consultation in process. Indirect 
effects are those that are caused by the 
proposed action and are later in time, 
but still are reasonably certain to occur. 
Interrelated actions are those that are 
part of a larger action and depend on 
the larger action for their justification. 
Interdependent actions are those that 
have no independent utility apart from 
the action under consideration. 

"Formal consultstion" is a process 
between the Service and the Federal 

. 

agency that commences with the Federal 
agency's written request for consultation 
under section 7(a)(2) of the Act and 
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concludes with the Service's issuance of 
the biological opinion under section 
7(b)(3) of the Act. 

"Incidental take" refers to takings that 
result from, but are not the purpose of, 
carrying out an otherwise lawful activity 
conducted by the Federal agency or 
applicant. 

"Informal consultation" is an optional 
process that includes all discussions, 
correspondence, etc.. between the 
Service and the Federal agency or the 
designated non-Federal representative 
prior to formal consultation, if required. 

"Jeoparclize the continued existence 
of" means to engage in an action h a t  
reasonabIy would be expected,  direct!^ 
or indirectly, to reditce appreciably the 
likelihood of both the survival and 
recovery of a listed species in the wild 
by reducing the reproduction, numbers. 
or distribution of that species. 

"Listed species" means any species of 
fish, wildlife, or plant which has been 
determineti to be endangered or 
threatened under section 4 of the Act. 
Listed species are found in 50 CFR 
17.11-17.li!. 

"Major c;onstruction activity" is a 
construction project (or other 
undertaking having similar physical 
impacts) which is a major Federal action 
significantly affecting the quality of the 
hxman envircnment a s  referred to in the' 
National Environmental Policy Act 
[NEPA, 42 U.S.C. 4332(2](C]]. 

"Preliminary biological opinion" 
refen to an opinion issued as a result of 
early consultation. 

"Proposed critical habitat" means 
habitat proposed in the Federal Register 
to be designated or revised as critical 
habitat under section 4 of the Act for 
any listed or proposed species. 

"Proposed species" means any 
species of fish, wildife, or plant that is 
proposed in the Federal Register to be 
listed under section 4 of the Act. 

"Reasonable and prudent 
a!ternativesW refer to alternative actions 
identified during formal consultation 
that can be irr~plemented in a manner 
consistent with the intencjed purpose of 
the action, that can be implemented 
consistent with the scope of the Federal 
agency's legal authority and jurisdiction, 
h a t  is economically and technologically 
feasible, and that the Director believes 
would avoid the likelihood of- 
jeopardiziilg the continued existence of 
listed species or resulting in the 
destruction or adverse modification of 
critical habitat. 

"Reasonable and prudent measures" 
refer to those actions the Director 
believes necessary or appropriate to 
minimize the impacts, i.e., amount or 
extent, of incidental take. 

Rules and Regulations 

"Recovery" means improvement in 
the status of listed species to the point 
at which listing is no longer appropriate 
under thz criteria set out in section 
4(a)(l) of the Act. 

"Service" means the U.S. Fish and 
Wildlife Service or the National h4arine 
Fisheries Service, as appropriate. 

$402.03 Applicability. 
Section 7 and the requirements of this 

Part apply to all actions in which there 
is-Federal involvement or 
control. 

6402.04 Counterpart regulations. 
The consultation procedms set forth 

i2 this Part may be superseded for a 
particulsr Federal agency by j o i ~ t  
counterpart regulations among that 
agency, the Fish and Wild!ife Senrice, 
and the National Marine Fisheries 
Service. Such counterpart regdations 
shall be published in the Federal 
Register in proposed form and shall be 
subject to public comment for at least gD 
days before final rules are published. 

$402.05 Emergencies 
(a) Where emergericy circumstances 

mandate the need to consult in an ~ 

expedited manner, consultation may be 
conducted informally through - 
alternative procedures that the Director 
determines to be consistent with the 
requirements of sections 7(a)-(d) of the 
Act. This provision applies to situations 
involving acts of God, disasters, 
casualties, national defense or security 
emergencies, etc. 

(b] Formal consultation shall be 
initisted as soon as practicable after the 
emergency is under control. The Federal 
agency shall submit information on the 
nature of the emergency action(s1. the 
justification for the expedited 
consuitation, and the impacts to 
endangered or threatened species and 
their habitats. The Service will evaluate 
such information and issue e biological 
opinion including the inforxation and 
recommendations given during the 
emergency consultation. 

$402.06 Coordination with other 
environmental reviews 

(a) Consultation, conference, and 
biological assessment procedures under 
section 7 may be consolidated with 
interagency cooperation procedures 
required by other statutes, such as the 
National Envirormental Policy Act 
(NEPA) (42 U.S.C. 4321 et seq., 
implemented at  40 CFR Paits 15W1508) 
or the Fish and Wildlife Coordination 
Act (FTVCA) (18 U.S.C. €61 et seq.). 
Satisfying the requirements of these 
other statutes, however, does not in 
itself relieve a Federal agency of its 
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obligations tocomply with the 
procedures set forth in this Part ur the 

'.:. substantive requirements of section 7. . 
The Service will attempt to provide a 
coordinated 4 e w  a n d  analysis of all 
environmental requiremedts. 

@) Where ihe wnsultation.or 
conference has been consolidated w i i  
the interagency cooperation procedures 
required by other statutes such as NEPA 
or FWCA, the results should be included 
in the documents required by those 
statutes. 

5402.07 Designation of lead agency. 
When a particular action involves 

more than one Federal agency, the 
consultation and conference 
responsibilities may be fulfilled h u g h  
a lead agency. Factors relevant in. 
determining an appropriate lead agency 
include the time sequence in which the 
agencies would become involved. the 
magnitude of their respective 
involvement and their relative expertise 
with respect to the environmental 
effects of the action. The Director shall 
be notified of the designation in writing 
by the lead agency. . - 
5402.08 Designation of non-Federal 
representative. 

A Federal agency may designate a 
nonTedera1 representative to conduct . 

. . informal consultation pr prepare a 
* ' biolological assessment by giving written 
*.- .no'tii:e-io'zhkpi-r'e'dtorro"Tiuc~ . ; : '., ' . .- . $7.44: ' a .  it *L':-~r-.t i. r *  1 . , 
$deslgnafion.lf a pemiit or licinse 
.I, api;lic"aht is'invol@ apdis  not lfie' , 
d ~ ~ @ ~ < ~ ; i ' ~ ~ ~ $ ~ a & & ~ & ~ ~ ~ ~ n t a f i ~ e ,  

W W * * %  ,-'u- .,* i,' -- '.I 
$ $"e&~ea~~kca~n't w e d @  @en$. : :' .* 113:i, - i s  .. i m g ) y $ ~ ~ ~ + 2 4 + ~ ; ~ L o ~ t ~ e ~ - : ; q < > ~  -. 

bXj, d e s i g ~  *% non%ederal represenla tivk','- 
: , 1f,;$iu~ogical i i ~ ~ e i < ~ & ? ~ s ~ ~ e P i ~ d  by 

th$id&i&igti$ h$n-~eaeraI::,; +' - - . 
repr"e's~n1atij&'~b'Fea&al 6jeniys'hdl .; - 2.". .xurlr $, n .b'&zr .r ..is I 

f u r n i s h a $ s c e  and supervision ah's ,': - 
shall iriaipendp6tly"re~ieiv and evalGate 

_the;sc?s,e,,ai%l contents of thebiological 
asse~sment~~~e'$tirna'te responsibility 
for compliance wlth section 7 remains 
with theFederal agency. 

< I )  

5402.09 Irreversible or irretrievable 
commitment of resources. 

After pitiation-or reinitiation of 
consultation required under section 
7[a)[2) of the Rct:Qh&?ederal agency 
and any applicant shall make no 
irreveriible orj6etiievable commitment 
of resource6 with re!pect to the agency 
action which has--t$e eJfect of 
f0,recloiing the Form:ulation or 
i m p l e m e n t a l i o n ~ ~ ~ n y  reasonable and 
prudent a1ternatives;cirhich would avoid 
violating section 7(a)(i?).'This prohibition 
is in force during the consultation 
process and continues until the 
requirements of s'ection'sr(a)(z] are 

. 2  

, . , 

satisfied. This provision does not apply 
ta the conference requirement for 
proposed species or proposed critical 
habitat under section 7(a)(4) of the Act. 

8 402.10 Conference on proposed species 
or proposed aitlcal habitat 

(a) Each Federal agency shall confer 
with the Service onany action which is 
likely to jeopardize the continued 
existence of any proposed species or 
result in the destruction or adverse 
modification of proposed critical 
habitat. The conference is designed to 
assist the Federal agency and any 
applicant in iden@ing and resolving 
potential conflicts at  an eviy  stage in 
the planning process. 

[b) The Federal agency &dl initiate 
the conference with the Dirzctor. Tho 
Service may request a coScence if, 
a f~e r  a review of availab!e kformation. 
it determines that a confemce is 
required for a particular action. 

(c) A conference between a Federal 
egency and the Service sh22 consist of 
informal discussions conceraing an  
aclion that is likely to jeopzdize the 
continued existence of the proposed 
species or result in the destniction or 
adverse modification of the proposed 
critical habitat a t  issue,Qplican:s may 
be involved in t h e s e ' i n f o d  
discuss@s io,.&e_gre$est extent 

. pra c t i c a b l e ~ , ~ ~ e e c ~ e r e n c e ,  'the 
se~+i~&iGll  m i $ + d ~ s ~ ~ ~ ' T :  'T: ; - 
recoxynend@g~h,.i;f.~~, on ways to.. 
mix-e ?rJftg$$ ~ d v e r i e  ;effect?. If the 
pr~p'o"s'edd s ~ ~ e c ; ~ s ~ s ~ ~ b s ' ~ ~ t l ~  list ed 
or.lhepr"p:o,s,eP,~~~c~~&tatjB. ,:- ., 
designaled @ofto completion of the 
action, the.~edera~,agencyrnust review 
the action10 B e t e d . 6  whether formal 

' c o n i d t a t i o n ' i s ' ~ e ~ ~ e +  :. ' 

(d) 1f requkifid b y  the Federal agency 
andl deemed appropriate bp f i e  Service. 
the conferencemay be conducted in 
accordance \Gith'theprocebes for 
fonnal consultation in 5 40214. An 
opiilion issued at  the c o n d ~ i o n  of the 
conference may be adopted as the 
biological opinion when t h e  species is 
listed or critical habitat is h i g n a t e d ,  
but only ifnosignificant new 
information is developed [iduding that 
developed during the ~lem&ingj 
process on the proposed listing or 
critical habitat designation) u d  no 
significant changes to  theFderal  ac?ion 
are made that would alter t?x content of 
the $opinion. Ari'incident~l t2.e 
statement provided with a csnference 
opinion does not become eExtive 
unless the Service adopts tbe  opinim 
once the listing is final. 

(el The conclusions reachd during a 
conlkrence and any ~ecomncxdations . 

shall be documented by the Service and 
provided-to the Federal agency and to 
any applicant. The style and magnitude 
of this document will vary with the 
complexity of the conference. If formal 
consultation also is required for a 
particular acgon, then the Service will 
proi-ide the results of the conference 
with the biological opinion. 

5 40211 Early consultation. 
(a) Purpose. Early consu1ta:ion is 

designed to reduce the likelihood of 
conflicts between listed species or 
critical habitat and proposed actions 
and occurs prior to the filing of an 
application for a Federal permit cr 
license. Although early consultation is 
conducted between the Service and the 
Federal agency, the prospective 
applicant should be involved throughout 
the consultation process. 

@] Request by prospective a p p i ~ c c n ~  
If a prospective applicant has reason to 
believe that the prospective action may 
affect listed species or critical habitat. l t  

map request the Federal agency to enter 
into early consultation with the Service. 
The prospective applicant must certify 
in ~ ~ i t i n g  to the Federal agency that (1) 
it has a definitive proposal outlining the 
action and its effects and (2) it intends 
to implement its proposal, i f  authorized 

[c) Iniiiation of early consu&ation, If 
the Federal agency reckives the 
prospective applicant's certification in 
paragraph qb) af this section, then the 
Federai agency shall initiate early 
consdtationbithIh'e M c e .  This 
request $@ill be m miting and contain 
the @ f o r m a ~ o n ' o u t l i q e d ~ ~  402.14(c) 
and, i f i fe  action is  a major &nstruction 
activity,the biological assessment a s  
outlined in 4 402.12. 

(d) Prodeduresand responsibilities. 
The procedures and responsibilities for 
early consultation are the same as  
outlined in 3 m.14[cHj] for formal 
consultation, except that all references 
to the "applicant" shall be treated as the 
"prospective applicant" and all 
references to the "biological opinion" o; 
h e  "opinion" shall be beated as the 
"preliminary biological opinion" for the 
purpose of this section. 

- (e) Preliminary biological opinion. 
The contents and conclusions of a 
preliminary biological opinion are the 
same as  for a biological opinion issued 
after formal consultation except that the 
bcidental take statement provided with 
a preliminary biological opinion does 
oot constitute authority to take listed 
species. 

(f) Con firmotion of preliminary 
bioIogical opinion os final biological 
c$nion. A preliminary biological 
opinion may be confirmed as  a . 

+ 
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action. The following may be considered biological opinion issued after formal Director shall either concur with or - 
consultation if the Service reviews the revise the) list or, in those cases where for inclusion: 
proposed action and finds that there no list has been provided, advise the (1) The results of an on-si!e inspection 
have been no significant changes in the Federal agency or the designated non- of the area affected by the action to 
action a s  planned or in the information Federal rc?presentative in writing determine if listed or proposed species 
used during the early consultation. A . whether, based on the best scientific are present or occur seasonally. 
written request for confirhation of the and comnlercial data available, any (2) The views of recognized experts on 
preliminary biological opinion should be listed or proposed species or designated the species at  issue. 
submitted after the prospective or proposed critical habitat may be (31 A review of the literature and ' 

applicant applies to the Federal agency present in, the action area. In addition tor other information. 
for a permit or license but prior to the listed and' proposed species, the Director (4) An analysis of the effects of the 
issuance of such permit cr license. will provide a list of candidate species action on the species and habitat, 
Within 45 days of receipt of the Federal that may tie present in the action area. including consideration of cumulative 
agency's request, the Service shail Candidate species refers to any species effects, 2nd the results of any related 
either: (1) confirm that the preliminary being considered by the Service for studies. 
bio:ogical opinion stands as a final listing es endangered or threatened (5) P a  analy'sis of alternate actions 
tlcjlopical opinion; or (2) if the findings species bllt not yet the subject of a considered by the Federal agency for the 
noted above cannot be made, request proposed rule. Although candidate proposed action. 
that the Federal agency initiate formal species have no legal status and are (g) Incorporation by reference. If a 
consultation. accorded no protection under the Act, proposed action reqwing the 
$40212 Biological assessments. their inclusion will alert the Federal preparation of a biological assessment is 

(a) Purpose. A biological assessment agency of potential proposals or listings. identical, or very similar, to a previous 
(1) If the Director advises that no sha!l evaluate @e potential effects of the listed species or critical habitat may be 

action for which a biological assessment 
wi s  prepared, the Federal agency may action On listed and pmposed present, the Federal agency need not and designated and proposed critical fulfill the biological assessment 

prepare a biological assessment and requirement for the proposed action by habitat and any such furthe! consultation is not required. If incorporating by reference the earlier - species or habitat are likely to be 
only proposed species or proposed adversely affected by the action and is 
critical habitat may be present in the 

biological assessment, plus any 
used in determining whether formal supporting data from other documents 
consultation or a conference is action area, then the Federal agency that are pertinent to the consultation. 
necessary. - must confer with the Service if required into a written certification that: 

(b) Prepamtion requiremenl (I) The ' under 9402.10, but preparation of a (1) .'@e proposed action involves 
procedures of this section are . biologica1,assessment is not required : . similar*irnpa'cts' to'the sanie species in 
for FePeral actions that are "major unless the proposed listing and/or the same'geographic area; 
construction activities"; provided that a fmal. (2) No new species have been listed or 
contract for constniction was not (2) If a 111sted species or critical habitat proposed or no new critical habitat 
entered into or actual construction was may be p r~~sen t  in the action area, the designated or proposed for the action 

Director will provide a species list or not begun on or before November 19, area; and 
1978. h l y  person, including those who concur wilh the species list provided. (3) The biological assessment has 
may wish to apply for an exemption The Director also wili provide available been supplemented with any relevant 
from section 7[a)(2] of the Act. may information (or references thereto] changes in information. 
prepare a biological assessment under regarding these species and critical (h) Permit requirements. If conducting 
the supervision of the Federal agency habitat* and may rec~mnend  a biological assessment will involve the 
and in cooperation with the Service discretionary studies or surveys that taking of a listed species, a permit under 
consistent with the procedures and may provide a better information base section 10 of the Act (16 U.S.C. 1539) and 
requirements of this section. An for t!!e preparation of an assessment. Part 17 of this Title (with respect to 
exemption from the requirements of Any recou~rnendation for studies or species under the jurisdiction of the 
section 7(a)(2) is not permanent unless a Surveys is not to be construed as the FWS) or Parts 220,222, and 227 of this 
biological assessment has been Service's opinion t!!at the Federal Title (with respect to species under the 
prepared. agency has failed to satisfy the jurisdiction of the NMFS) is required. 

(2) The biological assessment shall be information standard of section ; ( a ) (~ )  (i) Completion time. The Federal 
completed before any contract for of the Act. agency or the designated non- Federal 
construction is entered into and before (e) Verificcfion of current accuracy of representative shall complete the 
construction is begun. species list. If the Federal agency or the biological assessment within 180 days 

(c) Request for inforn1ation. The desigaated non-Federal representative after its initiation (receipt of or 
Federal agency or the designated non- does not bi.gin preparation of the concurrence with the species list) unless 
Federal rzpresentative shall convey to biological assessment within 90 days of a different period of time is agreed to by 
the Director either (1) a written request receipt of [or concllrrence with) tlie the Director and the Federal agency. If a 
for a list of any listed or proposed species lisl, the Federal agency o i  the permit or license applicant is involved, 
species or designated or proposed designated non-Federal representative the l a d a y  period may not be extended 
critical habitat that may bapresent in must verify (iormally or informally) with unless the agency pmvides the 
the action area; or (2) a written the Service the current accuracy of the applicant, before the close of the 180- 
notification of the species and critical species lisl at the time the preparation day period, with a written statement' 
habitat that are being included in the of the assessment is begun. setting forth the estimated length of the 
biological assessment. (0 Contents. The ccntents of a proposed extension a i d  the reasons 

(d) Director's response. Within 30 biological assessment are at the why such an  extension is necessary. 
days of receipt of the notification of, or discretion of the Federal agency and (j) Submission of biological 
the request for, a species list, the will depend on the nature of the Federal assessment. The Federal agency sha!l 3 
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submit the completed biological critical habitat. If such a determination provide the Service with the best 
assessment to the Director for review. is made, formal consultation is required, scientific and commercial data available 
The Director will respond in writing except as noted in paragraph (b) of this or which can be obtained during the 
within 30 days a s  to whether or not he section. The Director may request a consultation for an adequate review of. 
concurs with the findings of the Federal agency to enter into the effects that an action may have upon 
biological assessment. At the option of consultation if he identifies any action listed species or critical habitat. This 
the Federal agency, formal consultation of that agency that may affect listed information may include the results of 
may be initiated under 9402.14(c) species or critical habitat and for which studies or sunveys conducted by the 
concurrently with the submission of the there has been no consultation. When Federal agency or the designated non- 
assessment. such a request is made, the Director Federzl representative. The Federal 
(k) Use of the biologic~lassessrnent. shall forward to the Federal agency a agency shall provide any applicant with 

, (1) The Federal agency shall use the witten explanation of the basis for the the opportunity to s~brni t  information 
biological assessment in determining request. for consideration during the 
whether formal consultation or a (b) Exceptions. (1) A Federal agency consultation. 
conference is required under 8402.14 or need not initiate formal consultation if, (el Duration and e- tension of f~rmol  

I ., $402.10. respectively. If the biological 29 a result of the preparation of a consultation. Formal consultation 
assessment indicates that there are no biological as=ssment under 4402.12 or concludes within 90 days after its 
listed species or critical habitat present as a result of informal consultation with initiation unless extended as provided 
that are likely to be adversely affected the Service under $402.13. the Federal below. If an  applicant is not involved. 
by the action and the Director concurs agency determines, with the written the Service and the Federal agency may 
2s specified in paragraph (j) of this concurrence of the Director, that the mutually agree to extend the 
Secti~n, then formal consultation is not proposed action is not likely to consultation for a specific time period. If 
required. 1f the biological assessment adversely aiiect any listed species or an applicant is involved, f ie  Service and 
indicates that the action is not likely to crirical habitat. the Federal agency may mutually agree 
jeopardize the continued existence of (2) A Federal agency need not initiate to extend the consultation provided that 
proposed species or result in the f:)rmsl consultation if a preliminary t5e Service submits to the applicant, 
destruction or adverse modification of t;iological opinion, issued early before the close of the 90 days, a ~ t ~ i t t e n  
proposed critical habitat, and the consultation under $402.11. is confirmed statement s e t ~ g  forth: 
Director concurs, then a conference is as the final biological ophion. 
not required. (1) The reasons why a longer pericd 19 

(c) Initiation of formal consultation. A required, (2) The Director may use the results of ,.,itten request to initiate formal 
the biological assessment in (i) (2) The information that is reqcired to consuitation shall be submitted to the complete the consultation, and determining whether to request the Director and shall include: 
Federal agency to initiate formal (1) A description of the action to be (3) The estimated date on which the 

' 

consultation or a conference, (ii) considered; . consultation will be completed. 
& . , foJT$lating a biological opinion, or (iii) (2) A description of the specific area A consultation i n v p l ~  a p  applicant 
$K-t.l af??F$$$? F!lp!@:?na.r~ biological - . that may be affected by the actior!; . . cannot be  ext?ndqd!or po re  @an 60 

, $ b t  Xf opinloni:- . .: . .. - 
.; . * ;" , ,  , .. - .  (3) A description of any listed species dayswithout the-consent of the 

,&r+,.;>\>> * '  
- ,  .: ;-(A< 8 4021,3?~~~nformal consuItation. ' 01- critical habitat that may be'affected applicant. Within 45 days after 

by the action; - .  
-.::r: i' (a) 1d6+al consultation is an I .  

- concluding fo~mal.consultation, the 
L ,.'.", . 

a "%bpti$%! p r p c ~ ~ s  th$ Fcludes all (4) A description:of the manner in Service shall deliver a biological opinion 
, ' ,:? discuss~ons~co~spondence,  etc.; which the action may affect any listed to the Federalagency and any applicant. 

species or critical habitat and an between thk'service and the Federal allalysis of any eEects; 
(f) Additional data. When the Senice 

agency or the designated non-Federal determines that additional data would 
(5) Relevant reports, including any ~ m v i d e  a better information base from representative, designed to assist the er,vironmental impact stakment , 

FederaLig$cy:hi determining whether . - which to formulate a biological opinion. 
erivironmental assessment or biological the Director may request an  extension of ' - ?forma! cons$tatiori or a Mnference is prepared: and rebuked. If dliiing'informal consdtation 

(61 Any other relevant ava.ailable 
formal consultation and request that the 

it is d ~ ~ ~ ~ n e d  by the Federal agency, 
information on the action fhe affected 

Federal agency obtain additional data to 
with the written concurrence of the determine how or to what extent the 
Service, that the action is not likely to listed species, or critical habitat. action may affect listed species or 
 adverse!^ affect listed species or critical Fcmal  consultation shall m! be critical habitat. If fomal consultation is 
habitat, the consultation process is initiated by the Federal agency until any extended by mutual agreement 
terminated, and no further action is required biological assessaent has been ~ccording to $402.14(e), the Federal 
necessary. completed and submitted to  the Director egency shall obtain, to the extent 

(b) During informal consultation, the in accordance with 5402.12 Any request practicable, that data which can be 
Service may suggest modifications to the for formal consultation may encompass, developed within the scope of the 
action that the Federal agency and any subject to the approval of the Director, a extension. The responsibility for 
applicant could i,mplement to avoid the number of similar individud actions conducting and funding any studies 
likelihood of adverse effects to listed within a given geographical area or a belongs to the Federal agency and the 
species or critical habitat. s e , p e n t  of a comprehensive plan. This applicant, not the Service. The Service's 

, . .. - .  . ,  , ... - .  does not relieve the Federal agency of request for additional data is not to be 
9 40214 Formal consultatlan. the requirements for considering the construed as  the Service's opinion that 

(a) Requirement for formal effects of the action a s  a whle. the Federal agency has failed to satisfy 
consultation. Each Federal agency shall (d) Responsibility toprorYde best the information standard of section 
review its actions at  the earliest scientific and commercial d ~ t a  - 7(a)(2) of the Act. If no extension of 
possible time to determine whether any available. The Federal age:ry .. formal consultation is agreed to, the 
action may affect listed species or requesting formal consultahon shall Director will issue a biological opinion \.-/ 

s 
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using the best scientifie and commerciab 
data available 

(8) Service responsibilities. Service 
responsibilities during formal 
consultotion are a s  fo'l I OWS: 

(1) Review a11 relevant information 
provided by tiie FederaI agency or 
otherwise avairable. Such review may 
include a n  on-site inspection of the 
action area with represectatives of the 
Feder J ager-cy and the applicant 

(2) Evaluate the current status of the 
listed species or critical habitat, 

(3) Evaluate the effects of the action 
and cumcletive effects on the Ifsted 
species or crif;.cal habitat. 

(4) Formulate its biological opinion a s  
to whether the action, taken together 
with cun.ulative effects, i s  likely to 
jeobardize the continued existence of' 
listed species or result in the destruction 
or adverse modification of critical 
habitat. 

(!?J Discuss with the Federal-agency 
and any applicant the Service's review 
and' evaluation conducted 'under 
paragraphs [g)(l)43) of this section, the 
basis for any finding in the biolagicaI 
opinion, and the avaifability of 
reasonable and prudent alternatives (if 
a jeopardy opinion is to be issued) that  
the agency and the applicant can take to 
avoid violation of sedion 7(a)(4.The 
Sentice-will utilize the  expertise of the 
Federal agency and an& applicant in 
identifying these alternatives. If' 
requested; th'e Sedce sEialImalte 
available to the Federaf agency the draft 
biological opinion for the purpose of 
analyzing the reasonableand prudent 
alternatives. The 45-day period in which 
the biological opinion must be delivered 
wiil not be suspended unless the Federal 
agency secures the written consent of 
the applicant to an extension to a 
specific date. The applicant may request 
s copy of the draft opinion from the 
Federal agency. All cominents on the 
draft biological ophion must be 
submitted to the Service through the 
Federal agency, although the applicant 
may send a copy of its comments 
directly to the Service. The Service will 
not issue its biological opinion prior to 
the 45day or extended deadline while 
the draft is under review by the Federal 
agency. However, if the Federal agency 
submits comments t a  the Service 
regarding the draft biological opinion 
within 10 days of the deadline for 
issuing the opinion, the Service is 
entitled to a n  automatic 10-day 
extension on the deadline. 

(6) Formulate discretionary 
conservation recommendations, if any, 
which will assist the Federal agency in 
reducing or elhinatingthe impacts that 
its proposed aclion may haveon listed! 
species or critical habitat. 

(7)Fomtulatea statement concerning (3) In order to monitor the impacts of 
incidental take, if such takemay occur. incidentaltake,. theFederal agency o r  

(a) In fomu!ating its biological any applicant must re$ort the progress 
opinion, any. reasonable and prudent of the action and its impact on the 
alternatives, and any reasonableand species to the Service as  specified in the 
prudent measures, theservicewill user incidental take steterneatThereporting 
the best sc:ientific and comnlercial data requirements will be established in 
available imd will give appropriate accordance with ! i ~  j013-45(FUrS) and 
consideration to any beneficial actions 2~23(d)(NhIFS)'. 
taken by the Federal agency o r  (4) If during the course of the action 
applicant, including any actions taken the amount orextent'of incidental 
prior to  thtr initiation of consultation; taking asspec i f idmder  paragraph. 

(h) Biological opinions. The biological (i)(l)(i)' of thisrSe&.on; is exceeded, the 
opinion shall include: Federal agency must reinitiate 

(1) A surmary of the information on consultation imed ia fdy ;  
which the opinion is based: (j) Conservation rewmniendations. 

(2) A detailed discussion of the effects The Senricemay prwide with the 
of the action on listed species o r  critical biological opinion a statement 
habitat; and containingdiscretionary conservation 

(3) The Service's opinion on whether recommendations. Conservation 
the action is likely to jeopardize the recommendations areadvisory and are 
continued t?xistence of a listed species not intended to carry my binding legal 
or resnlt in the destnrctionroradverse force: :-' - - * .. 
modificatialn of critical habitat (a fi] hcremei t i~ i t e~s .  When the 
"jeopardy l~iologkat opinion:'): or, thet action is autho~ized by s statute that 
action isncdlikdy to jeopardize the allows the ageficy tb take inmementar 
contirmedcxistenea af alistedspecies steps toward* thecompletion of the- 
o r  redtinthe di3stmtim or adverse action, fie Serviceshell, irreqtrested by 
modificationof critical hagifat (a ''no the Fed& agency, ~ s ~ e - ~ b i o I o g i c a l  
jeopardy" tr iologid opiliion).: A opinion on the incremental step being 
"jeopardp" bioIagical'apiniolz shall considered; includhg its views on the. 
include r e a ~ m a b I e  and prudent :- entire actioa Up& t E e i ~ ~ c e o ~ s u c h  
alternatives, if anjn EthaSi3Fvice is; a biologicd opiniok tEeF6dkiat'agency 
unable to developsuctaalternatives, i t  may pmceed:witli mmth'oriiethe 
will indicate that to the best of i t s  incremental steps oftfie action if: 
knowledge there a r e n a  reasonable and (1) The~6iblbgicd'cpinion does not 
prudent alttmatives. conclude that the incremental step 

(i) Incide17tal t d e -  (1) In those cases would violate section 7(a)(2); 
where the Service concludes that an (2) The Federal agency continues 
action (or the implementationof any consultation with respect to the eniire 
reasonable aad prudent alternatives) action and obtains biological opinions, 
and  the resultant incidental take of as required, fcr each incremental step; 
listed species will not violate section (3) The FederaI agency fulfills its 
7(a)(2), the Service will provide with the c~ntinuing obligation to obtain sufficient 
biological qsinion astatement data upon which to base the final 
concerningincidental take that: biological opinion on the entire action; 

(i) Specifies the impact, is., the (4) Theincremental step does rot  
amount or extent, of such incidental violate section 7(d) of the Act 
taking of the species; concerning irreversible or irretrievable 

(ii) Specifies those reasonable and commitment of resources; and 
prudent measures thar the Director (5) There is a reaonable likel~hood 
considers necessary or appropriate to tha: theentire axtion will not violate 
minimize such impact; section 7(a)(2) of & A c t  

(iii] Sets forth the terms and (1) Termnatiojl of wnsuItoiion. (1)  
conditions (inchding, but not limited to, FormaI consultation is terminated with 
reporting requirements) that must be the issuance of the biological opinion. 
complied with by the Federal agency or (2) Ifdiuing any stage of consultation 
any applicant to implement the a Federal agency determines that its 
measures specified underlii) above; and pr~posed action is not likely to occur, 

(iv) Specifies the procedures to be the consultation map be termjnaied by 
used to handle or dispose of; any written notice t a  the Service. 
individuals of a species actually taken. (3) If during any stage of consultaYon 

(2) Reasonable and prudent measures, a Federal agency detemines; with the 
along with the term& and conditions that$ concurrence ob theDirectoz that i t s  
implement thlem, cannot elfer the basic pmposet3aation isnotlikdg; t a  
design, location. scope. duration, or adversely affect any listed species o r  
timing of the actionr and may involve critical habitat,. the c o d t a t i o n  is 
only minar d~anges .  terminate&. 
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$40215 Res~ondbilities of Federal agencies and others are found in 50 CFR causes an effect to the listed species or 
agency following issuance of a biologl~al plart 451. critical habitat that was not considered 
opinion. 

(a) Following the issuance of a 
biological opinion, the Federal agency 
shall determine whether and in what 
manner to proceed with the action in 
light of its section 7 obligations and the 
Service's biological opinion. 

(b] If a jebpardy biological opinion is 
issued, the Federal agency shall notif' 
the Service of its final decision on the 
action. 

(c) If the Federal agency determines 
that it cannot comply with the 
requirements of section 7(a)[2) after 
consultation with the Service, it may 
apply for an exemption. Procedures for 
exemption applications by Federal 

8402.16 Reinitiation of formal 
Consultation. 

Reinitiation of formal consultation is 
required and shall be requested by the 
Federal agency or by the Service, where 
discretionary Federal involvement or 
c~ontrol over the action has been 
retained or is authorized by law and: 

(a) If the amount or extent of taking 
specified in the incidental t&!e 
statement is exceeded; 

(b) If new information reveals effects 
of the action that may affect listed 
species or critical habitst ir, a manner or 
to an extent not previously considered; 

(c) If the identified action is 
subsequently modifier! in a manner that 

in the biological opinion; or 
(d) If a new species is listed or critical 

habitat designated that may be affected 
by the identified action. 

Dated: December 12.1985. 

LViiam P. Horn. 
Assistant Secretory for Fish and kvilcilife ant: 
Pcr.ks. 

Dated: January 30.1986. 

NPiam G. Gordon, 
.4ssbtant Administrator f0rFisherie.s. 
Sc!ional Oceanic ond Atmospheric 
.i~.xi.~istration. 
fl Doc. 86-10566 Filed 6-88: 8:45 am] 
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ENDANGERED SPECIES ACT OF 1973 
As An~cndcd tlirougli tlic 

100th Congress 

U.S. Fish and Wilrllirc S c n i c c  

U.S. Department of tiic Intcrior 

Washington, D.C. 20240 

1988 

ENDANG1I:ILEI) SI'ECIES ACT OF 1973* 

FINDINGS, PURPOSES, AND POLICY 

SEC. 2. (a) FINDINGS.-The Congress finds and declares that- 
(1) various species of fish, wildlife, and plants in the United 

States have been rendered extinct as a consequence of econom- 
ic growth and development untempered by adequate concern 
and conservation; 

(2) other species of fish, wildlife, and plants have been so de- 
pleted in numbers that they are in danger of or threatened 
with extinction; 

(3) these species of fish, wildlife, and plants are of esthetic, 
ecological, educational, historical, recreational, and scientific 
value to the Nation and its people; 

(4) the United States has pledged itself as a sovereign state 
in the international community to conserve to the extent prac- 
ticable the various species of fish or wildlife and plants facing 
extinction, pursuant to- 

(A) migratory bird treaties with Canada and Mexico; 
(B) the Migratory and Endangered Bird Treaty with 

Japan; 
(C) the Convention on Nature Protection and Wildlife 

Preservation in the Western Hemisphere; 
(Dl the International Convention for the Northwest At- 

lantic Fisheries; 
(E) the International Convention for the Zigh Seas Fish- 

eries of the North Pacific Ocean; 
(F) the Convention on International Trade in Endan- 

gered Species of Wild Fauna and Flora; and 
(GI other international agreements, and 

(5) encouraging the States and other interested parties, 
through Federal financial assistance and a system of incen- 
tives, to develop and maintain conservation programs which 
meet national and international standards is a key to meeting 
the Nation's international commitments and to better safe- 
guarding, for the benefit of all citizens, the Nation's heritage 
in fish, wildlife, and plants. 

(b) PURPOSES.-T~~ purposes of this Act are to provide a means 
whereby the ecosystems upon which endangered species and 
threatened species depend may be conserved, to provide a program 
for the conservation of such endangered species and threatened 
species, and to take such steps as may be appropriate to achieve 

'A8 amended by P.L. 94-325. Junc 30. 107(i; P.L. 94-359, July 12, 1076; P.L. 06-212. December 
19, 1977; P.L. 1)5-(iY', November 10, 1978; P.L. 96-159, December 28, 1979; P.L. 97-304. October 
13, 1982; P.L. 98-327, June 25, 1'384; and P.L. 100-478, October 7 ,  1988. 



the purposes of the treaties and conventions set forth in subsection 
(a) of this section. 

(c) POLICY.-(1) I t  is further declared to be the policy of Congress 
, that all Federal departments and agencies shali seek to conserve , 

4 a n g e r e d  species and thre 
authorities in furtherance o f t  

It is further declared to 
agencies shall cooperate with State and local aiencies to resolve 
water resource issues in concert with conservatGn of endangered 
species. 

DEFINITIONS 

SEC. 3. For the purposes of this Act- 
(1) The term "alternative courses of action" means all alterna- 

tives and thus is not limited to original project objectives and 
agency jurisdiction. 

(2) The term "commercial activity" means all activities of indus- 
try and trade, including, but not limited to, the buying or selling of 
commodities and activities conducted for the purpose of facilitating 
such buying and selling: Provided, however, That it does not in- 
clude exhibitions of commodities by museums or similar cultural or 
historical organizations. 

( (3) The terms "conserve," "conserving," and "con~ervation'~ 
mean to use and the use of all methods and procedures which are 
necessary to bring any endangered species or threatened species to 
the point a t  which the measures provided pursuant to this Act- are 
no longer necessary. Such methods and procedures include, but are 
not limited to, all activities associated with scientific reso~rces 
management such as research, census, law enforcement, habitat ac- 
quisition and maintenance, propagation, live trapping, and trans- 
plantation, and, in the extraordinary case where population pres- 
sures-within a given ecosystem cannot be otherwise te!iwed, may 
include regulated taking. 

(4) The term "Convention" means the Convention on Internation- 
al Trade in Endangered Species of Wild Fauna and Flora, signed 
on March 3, 1973, and the appendices thereto. 

(6XA) The term "critical habitat" for a threatened or endangered 
species means- 

(i) the specific areas within the geographical area occupied 
by the species, a t  the time it is listed in accordance with the 
provisions of section 4 of this Act, on which are found those 
physical or biological features (I) essential to the conservation 
of the species and (11) which may require special management 
considerations or protection; and 

(ii) specific areas outside the geographical area occupied by 
the species a t  the time it is listed in accordance with the provi- 
sions of section 4 of this Act, upon a determination by the Sec- 
retary that such areas are essential for the conservation of the 
species. 

(B) Critical habitat may be established for those species now 
listed as threatened or endangered species for which no critical 
habitat has heretofore been established as set forth in subpara- 
graph (A) of this paragraph. 

(C) Except in those circumstances determined by the Secretary, 
critical habitat shall not include the entire geographical area 
which can be occupied by the threatened or endangered species. 

(6) The term "endangered species" means any species which is in 
danger of extinction throughout all or a significant portion of its 
range other than a species of the Class Insecta determined by the 
Secretary to constitute a pest whose protection under the provi- 
sions of this Act would present an overwhelming and overriding 
risk to man. # r(7) The term "Federal agency" means any department, agency, . -.  . 

3. ' or instrumentality of the United State! I L(Bl The term "fish or wildlife" means any member of the animal 
kingdom, including without-limitation any  mammal, fish, bird (in- 
cluding any migratory, nonmigratory, or endangered bird for which 
protection is also afforded by treaty or other international agree- 
ment), amphibian, reptile, mollusk, crustacean, arthropod or other 
invertebrate, and includes any part, product, egg, or offspring 
thereof, or the dead body or parts thereof. 

(9) The term "foreign commerce" includes, among other things, 
any transaction- 

(A) between persons within one foreign country; 
(B) between persons in two or more foreign countries; 
(C) between a person within the United States and a person 

in a foreign country; or 
(Dl between persons within the United States, where the fish 

and wildlife in question are moving in any country or coun- 
tries outside the United States. 

(10) The term "import" means to land on, bring into, or intro- 
duce into, or attempt to land on, bring into, or introduce into, any 
place subject to the jurisdiction of the United States, whether or 
not such landing, bringing, or introduction cnnt-itutes sn impm?a- 
tion within the meaning of the customs laws of the United States. 

(11) The term "permit or license applicant" means, when used 
with respect to a n  action of a Federal agency for which exemption 
is sought under section 7, any person whose application to such 
agency for a permit or license has been denied primarily because of 
the application of section 7(a) to such agency action. 

(12) "The term person means an  individual, corporation, partner- 
ship, trust, association, or any other private entity; or any officer, 
employee, agent, department, or instrumentality of the Federal 
Government, of.any State, municipality, or political subdivision of 
a State, or of any foreign government; any State, muncipality, or 
political subdivision of a State; or any other entity subject to the 
jurisdiction of the United States." 

(13) The term "plant" means any member of the plant kingdom, 
including seeds, roots and other parts thereof. 

(14) The term "Secretary" means, except as otherwise herein pro- 
vided, the Secretary of the Interior'or the Secretary of Commerce 
as program responsibilities are vested pursuant to the provisions of 
Reorganization Plan Numbered 4 of 1970; except that with respect 
to the enforcement of the provisions of this Act and the Convention 
which pertain to the importation or exportation of terrestrial 
plants, the term also means the Secretary of Agriculture. 



SEC. 7. (a) FEDERAL AGENCY ACTIONS AND CONSULTATIONS.-(1) 
The Secretary shall review other programs administered by him 
and utilize such programs in furtherance of the purposes of this 
Act. All other Federal agencies shall, in consultation with and with 
the assistance of the Secretary, utilize their authorities in further- 
ance of the purposes of this Act by carrying out programs for the 
conservation of endangered species and threatened species listed 
pursuant to section 4 of this Act. 

(2) Each Federal agency shall, in consultation with and with the 
assistance of the Secretary, insure that any action authorized, 
funded, or carried out by such agency (hereinafter in this section 
referred to as a n  "agency action '1 is not likely to jeopardize the 
continued existence of any endangered species or threatened spe- 
cies or result in the destruction or adverse modification of habitat 
of such species which is determined by the Secretary, after consul- 
tation as appropriate with affected States, to be critical, unless 
such agency has been granted a n  exemption for such action by the 
Committee pursuant to subsection (h) of this section. In fulfilling 
the requirements of this paragraph each agency shall use the best 
scientific and commercial data available. 

(3) Subject to such guidelines as the Secretary may establish, a 
Federal agency shall consult with the Secretary on any prospective 

agency action at the request of, and in cooperation with, the pro- 
spective ermit or license applicant if the applicant has reason to 
believe tRat an endan ered species or a threatened species may be 
present in the area af f ected by his project and that implementation 
of such action will likely affect such species. 

(4) Each Federal agency shall confer with the Secretary on any 
agency action which is likely to jeopardize the continued existence 
of any species proposed to be listed under section 4 or result in the 
destruction or adverse modification of critical habitat proposed to 
be designated for such species. This paragraph does not require a 
limitation on the commitment of resources as described in subsec- 
tion (dl. 

(b) OPINION OF SECRETARY.--(1)(A) Consultation under subsection 
(a)(2) with respect to any agency action shall be concluded within 
the 90-da period beginning on the date on which initiated or, sub- 
ject to su i: paragraph (B), within such other period of time as is mu- 
tually agreeable to the Secretary and the Federal agency; 
(B) in the case of an agency action involving a permit or license 

applicant, the Secretary and the Federal agency may not mutually 
agree to conclude consultation within a period exceeding 90 days 
unless the Secretary, before the close of the 90th day referred to in 
subparagraph (A)- 

(i) if the consultation period proposed to be agreed to will 
end before the 150th day after the date on which consultation 
was initiated, submits to the applicant a written statement set- 
ting forth- 

(I) the reasons why a longer period is required; 
(11) the information that is re~ui red  to complete the con- 

sultation; and 
(111) the estimated date on which consultation will be 

. . completed; or 
(11) if the consu!t,atisn period proposed to be agreed to wiii 

end 150 or more days after the date on which consultation was 
initiated, obtains the consent of the applicant to such period. 

The Secretary and the Federal agency may mutually agree to 
extend a consultation period established under the preceding sen- 
tence if the Secretary, before the close of such period, obtains the 
consent of the applicant to the extension. 

(2) Cansultation under subsection (a)(3) shall be concluded within 
such period as is agreeable to the Secretary, the Federal agency, 
and the applicant concerned. 

(3)(A) Promptly after conclusion of consultation under paragraph 
(2) or (3) of subsection (a), the Secretary shall provide to the Feder- 
al agency and the applicant, if any, a written statement setting 
forth theSecretary's opinion, and a summary of the information on 
which the opinion is based, detailing how the agency action affect. 
the species or its critical habitat. If jeopardy or adverse modifica- 
tion is found, the Secretary shall suggest those reasonable and pru- 
dent alternatives which he believes would not violate subsection 
(a)(2) and'can be taken by the Federal agency or applicant in im- 
plementing the agency action. 
(B) Consultation under subsection (a)(3), and an opinion based by 

the Secretary incident to such consultation, regarding an  agency 
action shall be treated respectively as a consultation under subsec- 
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tion (a)(2), and as an opinion issued after consultation under such 
subsection, regarding that action if the Secretary reviews the 
action before it is commenced by the Federal agency and finds, and 
notifies such agency, that no significant changes have been made 
with respect to the action and that no significant change has oc- 
curred regarding the information used during the initial consulta- 
tion. 

(4) If after consultation under subsection (a)(2) of this section, the 
Secretary concludes that- 

(A) the agency action will not violate such subsection, or 
offers reasonable and prudent alternatives which the Secretary 
believes would not violate such subsection; 

(B) the taking of an  endangered species or a threatened spe- 
cies incidental to the agency action will not violate such sub- 
section; and 

(C) if an endangered species or threatened species of a 
marine mammal is involved, the taking is authorized pursuant 
to section 1371(a)(5) of this title; 

the Secretary shall provide the Federal agency and the applicant 
concerned, if any, with a written statement that- 

(i) specifies the impact of such incidental taking on the spe- 
cies, 

(ii) specifies those reasonable and prudent measures that the 
Secretary considers necessary or appropriate to minimize such 
impact, 

(iii) in the case of marine mammals, specifies those measures 
that are necessary to comply with section 1371(a)(5) of this title 
with regard to such taking, and 

(iv) sets forth the terms and conditions (including, but not 
limited to, reporting requirements) that must be complied with 
by the Federal agency or a plicant (if nny), or both, to implo- 
ment the menaures specifie$undor clauses (ii) and (iii). 

(c) BIOLOGICAL ASSESSMENT.-(1) TO facilitate compliance with the 
requirements of subsection (a)(2) each Federal agency shall, with 
respect to any agency action of such agency for which no contract 
for construction has been entered into and for which no construc- 
tion has be un on the date of enactment of the Endangered Species 
Act ~ m e n f m e n t s  of 1978, request of the Secretary information) 
whether any species which is listed or proposed to be listed may be 
present in the area of such proposed action. If the Secretar ad- 
vises, based on the best scientific and commercial data avai { able, 
that such species may be present, such agency shall conduct a bio- 
logical assessment for the purpose of identifying any endangered 
species or threatened species which is likely to be affected by such 
action. Such assessment shall be completed within 180 days after 
the date on which initiated (or within such other period as is mutu- 
ally agreed to by the Secretary and such agency, except that if a 
permit or license applicant is involved, the 180-da period may not 
be extended unless such agency provides the app I icant, before the 
close of such period, with a written statement setting forth the esti- 
mated length of the proposed extension and the reasons therefor) 
and, before any contract for construction is entered into and before 
construction is begun with respect to such action. Such assessment 
may be undertaken as part of a Federal agency's compliance with 

the requirements of section 102 of the National Environmental 
Policy Act of 1969 (42 U.S.C. 4332). 

(2) Any person who may wish to apply for an  exemption under 
subsection ( g )  of this section for that action may conduct a biologi- 
cal assessment to identify any endangered species or threatened 
species which is likely to be affected by such action. Any such bio- 
logical assessment must, however, be conducted in cooperation with 
the Secretary and under the supervision of the appropriate Federal 

a g z C t ~ ~ ~ ~ ~ ~ r o ~  ON COMMITMENT OF REso~~c~s . -Af te r  initiation 
of consultationfrequired under subsection (a)(2), the Federal agency 
and the permit or license applicant shall not make any irreversible 
or irretrievable commitment of resources with respect to the 
agency action which has the effect of foreclosing the formulation or 
implementation of any reasonable and prudent alternative meas- 
ures which would not violate subsection (a)(2). 

(e)(l) ESTABLISHMENT OF C o M ~ ~ r n ~ ~ . - - T h e r e  is established a com- 
mittee to be known as the Endangered Species Committee (herein- 
after in this section referred to as the "Committee"). 

(2) The Committee shall review any application submitted to i t  
pursuant to this section and determine in accordance with subsec- 
tion (h) of this section whether or not to grant an  exemption from 
the requirements of subsection (a)(2) of this action for the action set 
forth in such application. 

(3) The Committee shall be composed of seven members as fol- 
lows: 

(A) The Secretary of Agriculture. 
(B) The Secretary of the Army. 
(C) The Chairman of the Council of Economic Advisors. 
(Dl The Administrator of the Environmental Protection Agency. 

Agenc~. 
(Ej I he Secretary of the Interior. 
(F) The Administrator of the National Oceanic and Atmos- 

pheric Administration. 
(GI The President, after consideration of any recommenda- 

tions received pursuant to subsection (g)(2)(B) shall appoint one 
individual from each affected State, as determined by the Sec- 
retary, to be a member of the Committee for the consideration 
of the application for exemption for an agenc action with re- 
spect to which such recommendations are ma d e, not later than 
30 days after an  application is submitted pursuant to this sec- 
tion. 

(4)(A) Members of the Committee shall receive no additional pay 
on account of their service on the Committee. 

(B) While away from their homes or regular places of business in 
the performance of services for the Committee, members of the 
Committee shall be allowed travel expenses, including per diem in 
lieu of subsistence, in the same manner as persons employed inter- 
mittently in the Government service are allowed expenses under 
sectian 5703 of title 5 of the United States Code 

(5)(A) Five members of the Committee or their representatives 
shall constitute a quorum for the transaction of any function of the 
Committee, except that, in no case shall any representative be con- 
sidered in determining the existence of a quorum for the transac- 



tion .of any function of the Committee if that function involves a 
vote by the Committee on any matter before the Committee. 

! (B) The Secretary of the Interior shall be the Chairman of the 
Committee. 

(C) The Committee shall meet a t  the call of the Chairman or five 
of its members. 
(D) All meetings and records of the committee shall be open to - 

the public. 
(6) Upon request of the Committee, the head of any Federal 

agency is authorized to detail, on a nonreimbursable basis, any of 
the personnel of such agency to the Committee to assist it in carry- 
ing out its duties under this section. 

(7)(A) The Committee may for the purpose of carrying out its 
duties under this section hold such hearings, sit and act a t  such 
times and places, take such testimony, and receive such evidence, 
as the Committee deems advisable. 

(B) When so authorized by the Committee, a i y  member or agent 
of the Committee may take any action which the Committee is au- 
thorized to take by this paragraph. 

(C) Subject to the Privacy Act, the Committee may secure direct- 
ly from any Federal agency information necessary to enable it to 
carry out its duties under this section. Upon request of the Chair- 
man of the Committee, the head of such Federal agency shall fur- 
nish such information to the Committee. 

(D) The Committee may use the United States mails in the same 
manner and upon the same conditions as a Federal agency. 

(E) The Administrator of General Services shall provide to. the 
Committee on a reimbursable basis such administrative support 
services as the Committee may request. 

(8) In carrying out its duties under this section, the Committee 
may promulgate and amend such rules, regulations, and proce- 
dures, and issue and arr?end such nrders as it deems necessary. 

(9) For the purpose of obtaining information necessary for the 
consideration of an application for a n  exemption under this section 
the Committee may issue subpoenas for the attendance and testi- 
mony of witnesses and the production of relevant papers, books, 
and documents. 

(10) In no case shall any representative, including a representa- 
tive of a member designated pursuant to paragraph (3)(G) of this 
subsection, be eligible to cast a vote on behalf of any member. 

(f) REGULATIONS.-Not later than 90 days after the date of enact- 
ment of the Endangered Species Act Amendments of 1978, the Sec- 
retary shall promulgate regulations which set forth the form and 
manner in which applications for exemption shall be submitted to 
the Secretary and the information to be contained in such applica- 
tions. Such regulations shall require that information submitted in 
an application by the head of any Federal agency with respect to 
any agency action include but not be limited to- 

(1) a description of the consultation process carried out pur- 
suant to subsection (a)(2) of this section between the head of 
the Federal agency and the Secretary; and 

(2) a statement describing why such action cannot be altered 
or modified to conform with the requirements of subsection 
(aI(2) of this section. 

(g)  APPLICATION FOR EXEMPTION AND REPORT TO THE COMMIT- 
TEE.-(~) A Federal agency, the Governor of the State in which an 
agency action will occur, if any, or a permit or license applicant 
may apply to the Secretary for an exemption for an  agency action 
of such agency if, after consultation under subsection (a)(2), the 
Secretary's opinion under subsection (b) indicates that the agency 
action would violate subsection (aI(2). An application for an exemp 
tion shall be considered initially by the Secretary in the manner 
provided for in this subsection, and shall be considered by the Com- 
mittee for a final determination under subsection (h) after a report 
is made pursuant to paragraph (5). The applicant for an exemption 
shall be referred to as the "exemption applicant" in this section. 

(2)(A) An exemption applicant shall submit a written application 
to the Secretary, in a form prescribed under subsection (0, not later 
than 90 days after the completion of the consultation process; 
except that, in the case of any agency action involving a permit or 
license applicant, such application shall be submitted not later 
than 90 days after the date on which the Federal agency concerned 
takes final agency action with respect to the issuance of the permit 
or license. For purposes of the preceding sentence, the term "final 
agency action" means (i) a disposition by an  agency with respect to 
the issuance of a permit or license that is subject to administrative 
review, whether or not such disposition is subject to judicial review; 
or (ii) if administrative review is sought with respect to such dispo- 
sition, the decision resulting after such review. Such application 
shall set forth the reasons why the exemption applicant considers 
that the agency action meets the requirements for an exemption 
under this subsection. 

(B) Upon receipt of an application for exemption for an  agency 
action under paragraph (I), the Secretary shall promptly (i) notify 
the Governor of each affected State, if any, as determined by the 
Secretary, and request the Governors so notified to recommend in- 
dividuals to be appointed to the Endangered Species Committee for 
consideration of such application; and (ii) publish notice of receipt 

. of the application in the Federal Register, including a summary of 
the information contained in the application and a description of 
the agency action with respect to which the application for exemp 
tion has been filed. 

(3) The Secretary shall within 20 days after the receipt of an  a p  
plication for exemption, or within such other period of time as is 
mutually agreeable to the exemption applicant and the Secretary- 

(A) determine that the Federal agency concerned and the ex- 
emption applicant have- 

(i) carried out the consultation responsibilities described 
in subsection (a) in good faith and made a reasonable and 
responsible effort to develop and fairly consider modifica- 
tions or reasonable and prudent alternatives to the pro- 
posed agency action which would not violate subsection 
(a)(2); 

(ii) conducted any biological assessment required by sub- 
section (c); and 

(iii) to the extent determinable within the time provided 
herein, refrained from making any irreversible or irre- 



trievable commitment of resources prohibited by subsec- 
tion (d); or 

(B) deny the application for exemption because the Federal 
agency concerned or the exemption applicant have not met the 
requirements set forth in subparagraph (A) (i), (ii), and (iii). 

The denial of an application under subparagraph (B) shall be con- 
sidered final agency action for purposes of chapter 7 of title 5, 
United States Code. 

(4) If the Secretary determines that the Federal agency con- 
cerned and the exemption applicant have met the requirements set 
forth in paragraph (3)(A) (i), (ii) and (iii) he shall, in consultation 
with the Members of the Committee, hold a hearing on the applica- 
tion for exemption in accordance with sections 554, 555, and 556 
(other than subsection (b) (1) and (2) thereof) of title 5, United 
States Code, and prepare the report to be submitted pursuant to 
paragraph (5). 

(5) Within 140 days after making the determinations under para- 
graph (3) or within such other period of time as is mutually agree- 
able to the exemption applicant and the Secretary, the Secretary 
shall submit to the Committee a report discussing- 

(A) the availability of reasonable and prudent alternatives to 
the agency action, and the nature and extent of the benefits of 
the agency action and of alternative courses of action consist- 
ent with conserving the species of the critical habitat; 
(B) a summary of the evidence concerning ,whether or not 

the agency action is in the public interest and is of national or 
regional significance; 

(C) appropriate reasonable mitigation and enhancemLnt 
measures which should be considered by the Committee; and 
(D) whether the Federal agency concerned and the exemp 

tion applicant refrained from making any irreversible or irre- 
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(6) To the extent practicable within the time required for action 
under subsection (g) of this section, and except to the extent incon- 
sistent with the requirements of this section, the consideration of 
any application for an  exemption under this section and the con- 
duct of any hearing under this subsection shall be in accordance 
with sections 554, 555, and 556 (other than subsection (b)(3) of sec- 
tion 556) of title 5, United States Code. 

(7) Upon request of the Secretary, the head of any Federal 
agency is authorized to detail, on a nonreimbursable basis, any of 
the personnel of such agency to the Secretary to assist him in car- 
rying out his duties under this section. 

(8) All meetings and records resulting from activities pursuant to 
this subsection shall be open to the public. 

E 
(h) EXEMPTION.-(1) The Committee shall make a final determi- 

nation whether or not to grant an exemption within 30 days after 
*I 

receiving the report of the Secretary pursuant to subsection (gI(5). 
The Committee shall grant a n  exemption from the requirements of 
subsection (a)(2) for an  agency action if, by a vote of not less than 
five of its members voting in person- 

(A) i t  determines on the record, based on the report of the 
Secretary, the record of the hearing held under subsection 

(g)(4), and on such other testimony or evidence as it may re- 
ceive, that- 

(i) there are no reasonable and prudent alternatives to 
the agency action; 

(ii) the benefits of such action clearly outweigh the bene- 
fits of alternative courses of action consistent with con- 
serving the species or its critical habitat, and such action 
is in the public interest; 

(iii) the action is of regional or national significance; and 
(iv) neither the Federal agency concerned nor the ex- 

emption applicant made any irreversible or irretrievable 
commitment of resources prohibited by subsection (dl; and 

(B) it establishes such reasonable mitigation and enhance- 
ment measures, including, but not limited to, live propagation, 
transplantation, and habitat acquisition and improvement, as 

t are necessary and appropriate to minimize the adverse effects 
of the agency action upon the endangered species, threatened 
species, or critical habitat concerned. 

Any final determination by Committee under this subsection 
shall be considered final agency action for purposes of chapter 7 of 
title 5 of the United States Code. 

(2XA) Except as  provided in subparagraph (B), a n  exemption for 
an  agency action granted under paragraph (1) shall constitute a 
permanent exemption with respect to all endangered or threatened 
species for the purposes of completing such agency action- 

(i) regardless whether the species was identified in the bio- 
logical assessment; and 

(ii) only if a biological assessment has been conducted under 
subsection (c) with respect to such agency action. 

(B) An exemption shall be permanent under subparagraph (A) 
unless- 

(ij the Secretary finds, based on the best scientific and com- 
mercial data available, that such exemption would result in 
the extinction of a species that was not the subject of consulta- 
tion under subsection (a)(2) or was not identified in any biologi- 
cal assessment conducted under subsection (c), and 

(ii) the Committee determines within 60 days after the date 
of the Secretary's finding that the exemption should not be 
permanent. 

If the Secretary makes a finding described in clause (i), the Com- 
mittee shall meet with respect to the matter within 30 days after 
the date of the finding. 

(i) REVIEW BY SECRETARY OF STATE.-Notwithstanding any other 
provision of this Act, the Committee shall be prohibited from con- 
sidering for exemption any application made to it, if the Secretary 
of State, after a review of the proposed agency action and its poten- 
tial implications, and after hearing, certifies, in writing, to the 
Committee within 60 days of any application made under this sec- 
tion, that the granting of any such exemption and the carrying out 
of such action would be in violation of an  international treaty obli- 
gation or other international obligation of the United States. The 
Secretary of State shall, a t  the time of such certification, publish a 
copy thereof in the Federal Register. 
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(i) Notwithstanding any other provision of this Act, the c o n k i t -  
tee shall grant an  exemption for any agency action if the Secretary 
of Defense finds that  such exemption is necessary for reasons of na- 
tional security. 

! (k) SPECIAL PROVISIONS.-An exemption decision by the Cornamit- 
! tee under this section shall not be a major Federal action for pur- 

poses of the National Environmental Policy Act of 1969 (42 U3.C. 
4321 e t  seq.): Provided, That  an  environmental impact statement 
which discusses the impacts upon endangered species or threatened 
species or their critical habitats shall have been previously ,pre- 

i pared with respect to any agency action exempted by such order. 
(1) COMMITTEE ORDERS.-(1) If the  Committee determines under 

subsection (h) that  a n  exemption should be granted with respect to 
any agency action, the Committee shall issue an  order granting the 
exemption and specifying the  mitigation and enhancement meas- 
ures established pursuant to subsection (h) which shall be carried 
out and paid for by the exemption applicant in implementing the 
agency action. All necessary mitigation and enhancement meas- 
ures shall be authorized prior to the implementing of the agency 
action and funded concurrently with all other project features. 

(2) The applicant receiving such exemption shall include the 
costs of such mitigation and enhancement measures within the 
overall costs of continuing the  proposed action. Notwithstanding 
the preceding sentence the costs of such measures shall not be 
treated as project costs for the  purpose of computing benefit-cost or 
other ratios for the  proposed action. Any applicant may request the 
Secretary to carry out such mitigation and enhancement measures. 
The costs incurred by the  Secretary in carrying out any such meas- 
ures shall be paid by the  applicant receiving the exemption. No 
later than one year after the  granting of an  exemption, the exemp- 
tion applicant shall submit to  the Council on Environmental Qual- 
ity a report describing its compliance with the mitigation and en- 
hancement measures prescribed by this section. Such report shall 
be submitted annually until all such mitigation and enhancement 
measures have been completed. Notice of the public availability of 
such reports shall be published in the Federal Register by the 
Council on Environmental Quality. 

(m) No~lc~ . -The  60-day notice requirement of section l l (g)  of 
this Act shall not apply with respect to review of any final determi- 
nation of the Committee under subsection (h) of this section grant- 
ing a n  exemption from the requirements of subsection (aI(2) of this 
section. 

, (n) JUDICIAL R E V I E W . - A ~ ~  person, as defined by section 3(13) of 
this Act, may obtain judicial review, under chapter 7 of title 5 of 
the United States Code, of any decision of the Endangered Species 
Committee under subsection (h) in the United States Court of Ap- 

eals for (I! any circuit wherein the agency action concerned will 
Ee, or  is bemg, carried out, or (2) in any case in which the agency 

I action will be, or is being, carried out outside of any circuit, the 
I District of Columbia, by filing in such court within 90 days after 

the date of issuance of the decision, a written petition for review. A 
I copy of such petition shall be transmitted by the clerk of the court 

to the Committee and the Committee shall file in the court the 
record in the proceeding, a s  provided in section 2112, of title 28, 

United States Code. Attorneys designated by the Endangered Spe- 
cies Committee may appear for, and represent the  Committee in 
any action for review under this subsection. 

(0) EXEMPTION AS PROVIDING EXCEPTION ON TAKING OF ENDAN- 
GERED SPECIES.-Notwithstding sections 1533(d) and 1538(a)(l)(B) 
and (C) of this title, sections 1371 and 1372 of this title, or any reg- 
ulation promulgated to implement any such section- 

(1) any action for which an  exemption is granted under sub- 
section (h) of this section shall not be considered to be a taking 
of any endangered species or threatened species with respect to 
any activity which is necessary to carry out such action; and 

(2) any taking that  is in compliance with the  terms and con- 
ditions specified in a written statement provided under subsec- 
tion (b)(U(iv) of this section shall not be considered to be a pro- 
hibited taking of the species concerned. 

(p) EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER AREAS.- 
In any area which has been declared by the  President to be a 
major disaster area under the  Disaster Relief Act of 1974, the 
President is authorized to make the  determinations required by 
subsections (g) and (h) of this section for any project for the repair 
or  replacement of a public facility substantially as  i t  existed prior 
to the disaster under section 401 or 402 of the  Disaster Relief Act 
of 1974, and which the President determines (1) is necessary to pre- 
vent the recurrence of such a natural disaster and  to reduce the  
potential loss of human life, and (2) to involve an emergency situa- 
tion which does not allow the ordinary procedures of this section to 
be followed. Notwithstanding any other provision of this section, 
the  Committee shall accept the determinations of the  President 
under this subsection. . - - 



Endangered Species ALct Section 7 Consultation Requirements and 
Implications for Federal Agencies that may influence the Edwards Aquifer 

July 14, 1994 

8:30AM -WELCOME 
Sam Hamilton, State Administrator, U.S. Fish and Wildlife Service 

8:40AM -HYDROGEOLOGY OF THE EDWARDS AQUIFER 
George Ozuna, Hydrologist, U. S. Geological Survey 

8:55AM -AQUIFER DEPENDENT FEDERALLY-LISTED SPECIES 
Alisa Shull, Biologist, U.S. Fish and Wildlife Service 

9:lOAM -SECTION 7 OF THE ENDANGERED SPECIES ACT 
Richard Szlemp, Biologist, U.S. Fish and Wildlife Service 

10:lOAM -SECTION 7 DISCUSSION CONTINUED 

10:50AM -FEDERAL AGENCY PRESENTATIONS 

1:OOPM -OPEN DISCUSSION, Q&A'S 

3:OOPM -FUTURE CONSULTATION PLANNING: 

-Preparation for next meeting, September 29, 1994 
-Determination of "may affect" by Federal agencies 
-Determination of format for consultation 
-Designation of "lead agency" 
-Scope of biological assessment 
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U.S. Dep-drtrnent of Justice 

Environment and Natural Resources Division 

Wildlife and Marine Reourcer  ScV.rio~l U'arl~ir~gto/$ [LC. 205.30 

April 20, 1994 

Mary Ann Hook, Esq. 
Acting General Counsel 
Defense Base Closure and Realignment Commission 
1700 N. Moore St., Room 1425 
A:rlington, VA 22209 

Re: Sierra Club v. Babbitt, No. MO-91-CV-069 (W.D. Tex.) 

Dear Ms. Hook: 

The Justice Department is sending this letter to advise you 
and several other federal agencies of a significant recent 
development in this Endangered Species Act litigation, which 
concerns regulation of water withdrawals from the Edwards Aquifer 
in south-central Texas. Until now, that litigation has been 
directed only at the Secretary of the Interior and the U.S. Fish 
and Wildlife Service (FWS). 

By way of background, followinq a four-day trial in November 
1992, the district court entered a Judgment and detailed Findings 
of Fact and Conclusions of Law against the FWS on February 1, 
1993, finding that FWS had failed to implement a recovery plan to 
protect several endangered and threatened specics that depend on 
adequate supplies of water from the aquifer. While the case was 
on appeal, FWS agreed to a settlement with the plaintiffs, which 
resulted in the district courtfs Amended Judgment and Amended 
Findings of Fact and Conclusions of Law dated May 26, 1993. The 
Fifth circuit then dismissed the remaining appeals of the 
defendant-intervenors (the State of Texas,  the c i t y  of  San 
Antonio, and various pumpers), Sierra Club v. Babbitt, 995 ~ . 2 d  
771 (5th Cir. 1993), concluding that they were not affected by 
the terms of the Judgment and lacked standing to appeal. The 
district court's Amended Judgment stated that he would invite the 
plaintiffs to seek further relief. 

As of last Friday, the scope and complexion of this case 
changed considerably in a way that affects your agency. At a 
status conference on April 15, 1994, the plaintiff Sierra Club 
moved to amend its Complaint by filing claims against five 
federal agencies [the Environmental Protection Agency (EPA), the 
Department of Defense (Don), the Defense Base Closure and 
Realignment Commission (DBCRC), the Department of Agriculture 
(USDA)  , and the Department of Transportation (DOT) 1 ,  



The Sierra Club's Amended and Supplemental Complaint alleges 
that FWS has violated sections 4, 7, and 9 of ESA, 16 U.S.C. S S  
1533, 1536, 1538, by permitting water users to withdraw excessive 
amounts of water from the Edwards Underground water Aquifer in 
south-central Texas. In addition, the Sierra Club alleges that 
EPA, DOD, DBCRC, USDA, and DOT have violated ESA section 7 by 
failing to consult with FWS on the impacts of their federally 
awthorized, funded, and implemented actions and that, as  a 
result, these agencies have committed an unauthorized "take" of 
endangered and threatened species. The Sierra Club also raises 
similar "take" claims against a state agency, the Texas Natural 
Resource Conservation Commission, as well as the City of San 
Antonio. Finally, the plaintiff raises a Superfund claim against 
EPA and San Antonio, alleging that excessive withdrawals have led 
to intrusion of toxic hydrogen sulfide into the underground 
aquifer, which is San Antonio's sole source of drinking water. 

The court has given us until Friday, April 23, to respond to 
the plaintiff's Motion to Amend the Complaint. While we intend 
to oppose the motion on the grounds that final judgment has been 
entered in the prior phase of the litigation against FWS, there 
is no question that thle court (Senior Federal Judge Bunton) will 
grant the plaintiff's ]motion. In remarks at the April 15 status 
conference, the court expressed its frustration that so little 
progress has been achieved in protecting the aquifer and the ESA- 
listed species in the past three years. Based upon his prior 
handling of this case, we must advise vou candid:-/ that we 
anticipate that Judge Runton wiii do virtually whatever the 
plaintiffs ask .  

We need your input quickly in preparing our response to the 
motion to amend and thereafter in preparing an answer to the 
amended complaint and cleveloping a litigation strategy. Please 
contact me at telephone ( 2 0 2 / 2 7 2 - 4 4 6 3 ) )  FAX (2021724-6941), or 
overnight mail at the following address: 

Charles R. Shockey 
Wildlife & Marine Resources Section 
Environment & Natural Resources ~ivision 
U.S. Department of Justice 
601 ~ennsylvania Ave., N.W., Room 5000 
Washington, D. c. 210004 

Thank you for your assistance. I suspect that we are in for a 
very difficult challenge in responding to this litigation. 

V e r y  truly y o u r s ,  

Enclosures 
Charles R .  shocI!ey 
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SIERRA 
CLUB 

L O N E  S T A R  C H A P T E R  

April 15, 1994 
PWe refer k thk number 
when re6ptmdinggm@.dg 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

TO: The Honorable Bruce Babbitt, Secretary 
United States Department of the Interior 
Office of the Secretary 
18th and C Streets, N.W. 
Mail Slot #MS6217 
Washington, D.C. 20240 

All Federal agencies listed on Exhibit "Aw attached to this 
, notice 

The City of San Antonio and other individuals and entities that 
withdraw water from the Edwards Aquifer, some of whom are 
listed on Exhibit I1Bw 

The Texas Natural Resource Conservation Commission ("TNRCCN) 

All other ggViolatorsN (Defined Below) 

Re: Notice of Endangered Species Act Violations 

Dear Secretary Babbitt, all Federal agencies listed on Exhibit "Aw 
attached to this notice, the City of San Antonio and other 
individuals and entities that withdraw water fromthe Edwards Aquifer 
including, without limitation, those listed on Exhibit "B," the 
TNRCC, and all other violators: 

We am writing on behalf of the Sierra Club and Clark Hubbs to 
notify each of you, pursuant to Section 11 (g) (2) (A) (i) of the 
Endangered Species Act of 1973 ("ESAW) , 16 U.S.C. S 1540 (g) (2) (A) (i) , 
of violations of the ESA, 16 U.S.C. S S  1531 et seq., by each of you, 
and of the Sierra Club's and Clark Hubb's intent to sue concerning 
these violations. 

Unlawful actions and failures or refusals to act by all of you 
cause severe overdrafting of the Edwards Underground River, also 
known as the Edwards (Balcones Fault Zone) Aquifer, San Antonio 
Region, hereinafter, "the Edwards." Overdrafting of the Edwards 
poses a substantial and imminent threat of jeopardy to the continued 
existence of endangered and threatened species and to the public 
health and safety of 1.5 million people. Both the species and the 
people are dependent on clear, clean natural Edwards water. 
Overdrafting of the Edwards moves hydrogen sulfide, a hazardous 

1 "When wc try to pick out anything by itself, we find it hitched to everything else in the universe." lohn M u i r  



TO: Bruce Babbitt, et al. 
April 15, 1994 
Page 2 

substance, into the fresh water in the Edwards. Overdraftina of the 
Edwards threatens to Doison the Edwards for evervone. 

This threat is uraent. Overdrafting has already resulted in 
takings of endangered species in 1989 and 1990, and according to the 
largest pumper, San Antonio, threatens to do so again this summer and 
in 1995 and 1996. Overdrafting has already resulted in jeopardy to 
endangered species at Comal Springs in 1989 and 1990, and according 
to San Antonio threatens to do so again in mid-1995 and mid-1996. 
overdrafting has already resulted in some movement of bad water, 
contaminated by hydrogen sulfide, a hazardous substance, in 1956. 
It threatens to do so again in a repeat of the drought of record, or 
in a drought less serious than the drought of record but slightly 
more serious than the droughts of 1984, 1989 and 1990. 

This threat reuuires aviaorous coordinated federal-state-local 
resDonse, beainninq immediately. Michael Spear, Assistant Director 
of the U.S. Fish & Wildlife Sewice (I1USFWS"), lead agency in charge 
of the Edwards species, testified in November 1992 that the Texas 
legislative session ending May 1993 represented the "last chancel1 for 
a state solution, before the "blunt axesw of ESA SS 7 and 9 have to 
be dropped. That legislative session produced a statute, S.B. 1477 
which, according to the State of Texas, is I1frozen." No federal, 
state or local entity has a plan adequate to protect endangered 
species and human water supplies against overdrafting of the Edwards. 
The State's last plan I1does not come closew to protecting these 
waters, according to an independent mid-1993 review by the University 
of Texas. 

The background facts are set forth in the Findings of Fact and 
~onclusions of Law entered on February 1, 1993, by the Honorable 
Lucius Bunton, Senior United States District Judge, in Sierra Club 
v. Luian, 1993 WL 151353 (W.D. Tex.) , as amended May 26, 1993, ameal 
dismissed sub nom. Sierra Club v. Babbitt, 995 F.2d 571 (5th Cir. 
1993). A copy is attached as ~xhibit "CW and incorporated by 
reference in this notice of violation. 

The Sierra Club and Clark Hubbs hereby give notice of the 
following violations: 

(1) The Secretary of the Interior and the U.S. Fish & Wildlife 
Service have violated and are violating ESA S 4, 16 U.S.C. 1533, 
by (a) failure to act on the listing petitions for certain Comal 
Springs species; (b) failure to designate critical habitat for those 
species and for the Texas blind salamander; (c) failure to develop 
recovery plans for the Comal Springs species and/or population and 
for the Texas blind salamander; (d) failure to implement key 
provisions of the San Marcos Recovery Plan, and (e) failure to 
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promulgate regulations to protect threatened species against 
reduction in springflows due to excessive pumping of the Edwards. 

(2) The Secretary of the Interior and all Federal Agencies 
listed on Exhibit "Aw (together, the "Federal Vi~lators'~), including 
but not limited to the U.S. Fish and Wildlife Service, the U.S. 
Departments of the Interior, Transportation, Agriculture, Defense, 
Army and Air Force, the U. S. Defense Base Closure and Realignment 
Commission, and the Agency for Toxic Substances and Disease Registry, 
have violated and are violating ESA f 7, 16 U.S.C. f 1536, by failing 
to review and utilize their authorities to plan and carry out 
programs for the conservation of the Edwards, Comal and San Marcos 
species against reduced springflows due to excessive pumping and by 
failing to engage in coordinated multi-agency consultation to insure 
that no actions or activities authorized, funded or carried out by 
them or by other federal agencies are likely to jeopardize the 
continued existence of any of the Edwards, Comal and San Marcos 
species. 

(3) The Federal Violators, the TNRCC, and the City of San 
Antonio and other individuals and entities who withdraw water from 
the Edwards Aquifer, some of whom are listed on Exhibit "B," have 
violated and are violating ESA f 9 by authorizing, funding or 
carrying out pumping, or by authorizing, funding or carrying out 
activities that allow, maintain, encourage or increase pumping, from 
the Edwards to an extent that reduces Edwards levels and Comal and 
San Marcos springflow rates to below the points at which endangered 
wildlife are actually killed or injured. 

The Sierra Club and Clark Hubbs intend to amend and supplement 
the Sierra Club's complaint in Sierra Club v. Babbitt, seeking leave 
from Judge Bunton for this purpose. The Sierra Club and Clark Hubbs 
intend to allege violations of ESA Sections 4, 7 and 9 and of other 
federal statutes, against specific defendants, as set forth in the 
proposed amended and supplemental complaint, a copy of which is 
attached as Exhibit **Dftl and incorporated by reference in this notice 
of violation. The Sierra Club and Clark Hubbs reserve the right to 
sue others to whom this notice of violation is sent for the 
violations covered by this notice, in the proposed amended and 
supplemental complaint or in a future amended and supplemental 
complaint. In particular, the Sierra Club and Clark Hubbs give 
notice that they intend, as necessary, to sue pumpers for violations 
of ESA Section 9 and seek injunctive relief restrictina ~umpina to 
prevent violations of Section 9. Such relief may be requested as 
early as this summer. 

1 
Antonio's and otherst water s u ~ ~ l v .  In summary, federal, state and 
local authorities have the power and duty to protect the Edwards 
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against excessive pumping. They have failed and are failing or 
refusingto carry out their responsibilities. As a result, excessive 
pumping by San Antonio, the San Antonio military bases, 
agribusinesses and others imperils the Edwards ecosystem. 

The Sierra Club and Clark Hubbs plan to take prompt legal 
action to obtain judicial remedies for this emergency. 

Sincerely, 

4 .&;p 
Ken Kramer, Director 
Lone Star Chapter of the 
Sierra Club 

Stuart Henry 
SBN 09484000 Y 
202 West 17th Street 
Austin, Texas 78701 
(512) 479-8125 
(512) 479-8269 (fax) 

flm re-4 J* @& 
P . M .  Schenkkan 
SBN 17741500 

I 

727 E. 26th Street 
Austin, Texas 78705 
(512) 471-3280 
(512) 471-6988 (fax) 

Attachments 

cc: Governor Ann Richards 





1. U.S. Agency for Toxic 
Substances and Disease 
Registry 
By serving David Satcher, 
Administrator 
1600 Clifton Road, N.E. 
Atlanta, GA 30333 

2. U.S. Defense Base Closure and 
Realignment Commission 
By serving James A. Courter, 
Chairman 
Ross@ Metro Center Bldg. 
1700 North Moore Street 
Arlmgton, VA 22209 

3. U.S. Department of 
Agriculture 
By serving Mike Espey, 
Secretary 
14th and Independence 
Avenue, S.W. 
Washmgton, D.C. 20250 

4. U.S. Department of Commerce 
By serving Ronald H. Brown, 
Sr., Secretary 
14th St. and Constitution 
Avenue, N.W. 
Washington, D.C. 20230 

5. U.S. Department of Defense 
By serving William J. Perry, 
Secretary 
The Pentagon 
Washmgton, D.C. 20301 

6. U.S. Department of the Air 
Force 
By serving Sheila E. Widnall, 
Secretary of the Air Force 
The Pentagon 
Washmgton, D.C. 20330 

FEDERAL AGENCY VIOLATORw 

7. U.S. Department of the Army 
By sewing Togo D. West, Jr.. 
Secretary of the Army 
The Pentagon 
Waslungton, D.C. 20310 

8. U.S. Department of the Navy 
By sewing John H. Dalton, 
Secretary of the Navy 
The Pentagon 
Washmgton, D.C. 20350 

9. U.S. Department of Education 
By serving Richard W. Riley, 
Secretary 
400 Maryland Avenue, S.W. 
Washington, D.C. 20202 

10. U.S. Department of Energy 
By serving Hazel R. O'Leary, 
Secretary 
Forrestal Building 
1000 Independence Avenue, 
S.W. 
Washmgton, D.C. 20585 

11. U.S. Department of Health 
and Human Services 
By serving Donna E. Shalala, 
Secretary 
200 Independence Avenue, 
S.W. 
Washmgton, D.C. 20201 

12. U.S. Department of Housing 
and Urban Development 
By serving Henry G. Cisneros, 
Secretary 
451 Seventh Street, S.W. 
Washington, D.C. 20410 

13. U.S. Department of the 
Interior 
By serving Bruce Babbitt, 
Secretary 
18th and C Street, N.W. 
Mail Slot #MS6217 
Washington, D.C. 20240 

14. U.S. Department of Justice 
By serving Janet Reno, 
Attorney General 
Tenth Street and Constitution 
Avenue, N.W. 
Washington, D.C. 20530 

15. U.S. Department of Labor 
By serving Robert B. Reich, 
Secretary 
200 Constitution Avenue, 
N.W. 
Washington, D.C. 20210 

16. U.S. Department of State 
By serving Warren 
Christopher, Secretary 
2201 C Street, N.W. 
Washmgton, D.C. 20520 

17. U.S. Department of 
Transportation 
By serving Federico F. Pefia, 
Secretary 
400 Seventh Street, S.W. 
Washmgton, D.C. 20590 

18. U.S. Department of the 
Treasury 
By sewing Lloyd M. Bentsen, 
Secretary 
1500 Pennsylvania Avenue, 
N.W. 
Washington, D.C. 20220 

y Each Federal Agency Violator listed above is also served by serving the following: 

Janet Reno, James H. DeAtley, 
Attorney General U.S. Attorney 
Department of Justice Department of Justice 
Tenth Street and 601 N.W. Loop 410, Suite 600 
Constitution Avenue, N.W. San Antonio, Texas 78216 
Washington, DC 20530 
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19. U.S. Department of Veterans 
Affairs 
By s e w  Jesse Brown, 
Secretary 
810 Vermont Avenue, N.W. 
Washmgton, D.C. 20420 

20. Environmental Protection 
&ency 
By serving Carol M. Browner, 
Administrator 
401 M Street, S.W. 
Washmgton, D.C. 20460 

21. Farm Credit Administration 
By s e w  Billy R. Brown. 
Chairman 
1501 Farm Credit Drive 
McLean, VA 22102 

22. Farmers Home Administration 
By serving Michael V. Dunn, 
Administrator 
14th Street and Independence 
Avenue, S.W. 
Washmgton, D.C. 20250 

23. Federal Communications 
Commission 
By serving Reed E. Hundt, 
Chairman 
1919 M Street, N.W. 
Washmgton, D.C. 20554 

24. Federal Deposit Insurance 
Corporation 
By serving Andrew Hove, 
Chairman 
550 Seventeenth Street, N.W. 
Washington, DC 20429 

25. Federal Emergency 
Management Agency 
By serving James Lee Witt, 
Director 
Federal Center Plaza 
500 C Street, S.W. 
Washmgton, DC 20472 

26. Federal Home Loan Mortgage 
Corporation 
By serving Leland C. Brendsel, 
Chairman 
8200 Jones Branch Drive 
McLean, VA 22102 

27. Federal Housing Finance 34. 
Board 
By sewing the Chairman 
1777 F Street, N.W. 
Washington, DC 20006 

28. Federal Labor Relations 
Authority 35. 
By serving Jean McKee, 
Chairman 
607 Fourteenth Street, N.W. 
Washmgton, DC 204244001 

29. Federal Trade Commission 36. 
By serving Janet D. Steiger, 
Chairman 
Sixth Street and Pennsylvania 
Avenue, N.W. 
Washington, DC 20580 

30. General Services 37. 
Administration 
By serving Roger W. Johnson, 
Acting Administrator 
18th and F Streets, N.W. 
Washmgton, DC 20405 

3 1. International Development 38. 
Cooperation Agency of the 
United States 
By serving J. Brian Atwood, 
Director 
Department of State Buildmg 
320 Twenty-first Street, N.W. 
Washmgton, DC 20523 39. 

32. International Trade 
Commission 
By serving Don E. Newquist, 
Chairman 
500 E Street, S.W. 40. 
Washington, DC 20436 

33. Interstate Commerce 
Commission 
By serving Gail C. MacDonald, 
Chairman 
Twelfth Street and 
Constitution Avenue, N.W. 
Washington, DC 20423 

National Labor Relations 
Board 
By sewing James M. 
Stephens, Chairman 
1099 14th Street, N.W. 
Wastugton, DC 20570 

Office of Thrift Supervision 
By sewing Jonathon L. 
Fiechter, Acting Director 
1700 G Street, N.W. 
Washmgton, DC 20552 

U.S. Postal Service 
By sewing Marvin Runyon, 
Postmaster General 
475 L'Enfant Plaza West, 
S.W. 
Washington, DC 20260 

Resolution Trust Corporation 
Oversight Board 
By serving Jack Ryan, 
Chief Executive Officer 
801 17th Street, N.W. 
Washmgton, DC 20434 

Securities and Exchange 
Commission 
By sewing Arthur Levitt, Jr., 
Chairman 
450 Fifth Street, N.W. 
Washmgton, DC 20549 

Selective Service System 
By serving Robert W. 
Gambino, Director 
1515 Wilson Boulevard 
Arlington, VA 22209-2425 

Small Business Administration 
By serving Erskine Bawles, 
Administrator 
409 Third Street, S.W. 
Washington, DC 20416 
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City of San Antonio 
By serving Nelson Wolff, Mayor 
100 Military Plaza 
San Antonio, TX 78205 

Individuals and Entities 
that Withdraw Water From 

the Edwards Aquifer 

Fiesta Texas Showpark, Inc. 
By serving Kenneth W. Smith 
8000 Robert F. McDermott Freeway 
Suite 600 
San Antonio, TX 78230 

Danny McFadin 
Route 1, Box 16 
Knippa, TX 78870 

Carl Muecke, Jr. 
Route 1 Box 89 
Knippa, TX 78870 

Tommy Walker 
HCR 32 Box 29 
Uvalde, TX 78801 

Redland Stone Products Company 
By serving David L. Wenzel 
17910 IH-10 West 
San Antonio. TX 78257 

Southwest Research Institute 
By serving Martin Goland 
6220 Culebra 
San Antonio. TX 78238 

United Services Automobile Association 
By serving Michael D. Wagner 
USAA Buildq 
9800 Fredericksburg Road 
San Antonio, TX 78288 

USAA Real Estate Company 
By serving CT Corp. System 
81 1 Dallas Avenue 
Houston, TX 77002 

U.S. Department of the Air Force 
By serving Sheila E. Widnall, Secretary of the 
Air Force 
The Pentagon 
Washington, D.C. 20330 

11. U.S. Department of the Army 
By sewing Togo D. West, Jr., Secretary of 
the Army 
The Pentagon 
Washmgton, D.C. 20310 

12. U.S. Department of Defense 
By serving William J. Peny, Secretary 
The Pentagon 
Washmgton, D.C. 20301 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND-ODESSA DIVISION 

SIERRA CLUB, 5 
§ 

Plaintiff, § 
§ 

CH L ~ A G N - E R .  Clerk I 9 . e m  1 
GUADALUPE-BLANCO RIVER § 
AUTHORITY, ET AL. 5 

§ 
Plaintiff-Intervenors, § 

§ 
v.  § 

§ 
BRUCE BABBITT, in his f 
official capacity as Secretary, I 
Department of Interior, and 5 
THE UNITED STATES FISH AND 5 
WILDLIFE SERVICE, 5 

§ 
Defendants, 5 

§ 
§ 

DANNY McFADIN, TOMMY 5 
WALKER, CARL MUECKE, ET AL. 5 

§ 
Defendant-Intenrenors. 5 

. AMENDED JUDGMENT 

On February 1, 1993, this Court filed its Judgment and 

separate Findings of Fact and Conclusions of Law in the above- 

captioned cause. On limited remand from the U.S. Court of Appeals 

for the Fifth Circuit, this Court now has under consideration the 

d Federal Defendants' and Plaintiffs' Joint Motion to Clarify the 

Judgment and Findings. This Court finds that such motion is well 

1 taken and that it should be GRANTED. 

P IT IS THEREFORE ORDERED that the Federal Defendants1 and 

Plaintiffs' Joint Motion to Clarify the Judgment and Findings is 

hereby GRANTED, and the Court's February 1, 1993 Judgment is hereby 

EXHIBIT "Cn 



amended pursuant to Rule 60 of the Federal Rules of Civil Procedure 

to read as set forth herein. 

THIS COURT, by separate Amended Findings of Fact and 

Conclusions of Law, ruled in favor of Plaintiff and Plaintiff- 

Intervenors in the above-captioned cause. This Courtls rulings 

properly dispose of Plaintiffls, Plaintiff-Intervenors1, 

Defendants1, Defendant-Intervenors1, and AmiciCuriae issues in their 

entirety. Accordingly, the following Judgment, pursuant to Rule 

58 of the Federal Rules of Civil Procedure, is appropriate. 

Accordingly, 

IT IS THEREFORE ORDERED that, in connection with Plaintiffs1 

allegations of violations by the Federal Defendants of the 

Endangered Species Act (the **ESAtl), the following minimum 

springf low findings shall serve as interim springf low findings for 

all purposes under the ESA, until the United States Fish and 

Wildlife Service (the "USFWSN) modifies those findings as set forth 

below: 

(1) Fountain Darters are "takenb1 (within the meaning of 16 
U . S . C .  S 1538 (a) (1) (B) ) , as a result of withdrawals from 
the Edwards Aquifer, whenever the Comal springflow drops 
to some (as-yet) undefined springflow or range of 
springflows greater than 100 cfs. 

(2) The llcontinued existenceM of the Fountain Darter as a 
species is "jeopardizedt1 (within the meaning of 16 U. S. C. 
8 1536 (a) (2) ) , as a result of withdrawals from the 
Edwards Aquifer, whenever the Comal springflow drops to 
some (as-yet) undefined springflow or range of spring- 
flows greater than 0 cfs. Allowing the springs to cease 
flowing for any period of time, even during drought 
conditions, would pose an unacceptable risk to the 
continued existence of the Fountain Darter. 



(3) "Critical habitat of Texas Wild-riceH is "destroyed or 
adversely modifiedn (within the meaning of 16 U.S.C. 
f 1536(a) (2) ) , as a result of withdrawals from the 
Edwards Aquifer, whenever the San Marcos springf low drops 
to some (as-yet) undefined springflow or range of 
springflows greater than 100 cfs. 

IT IS FWRTHER ORDERED that the USFWS may at any time modify 

the interim minimum springf low findings, based on available 

information and in the exercise of its best professional judgment. 

IT IS mTRTHER ORDERED that the USFWS shall determine within 

forty-five ( 4 5 )  days of the filing of this Judgment based on 

available information and in the exercise of its best professional 

judgment, each of the following to the extent that it has not yet 

made such determinations: 

(1) the springflow at Comal Springs at which Fountain Darters 
begin to be "takent1 as springflow drops; 

(2) the minimum springflow required at Comal springs to avoid 
appreciable reduction in the likelihood of survival and 
recovery of the ~ountain Darter in the wild; 

(3) the minimum springflow required at San Marcos springs to 
avoid appreciable diminution of the value of critical 
habitat for the survival and recovery of any listed 
species ; 

( 4 )  the springflow at San Marcos Springs at which Texas Wild- 
rice begins to be damaged or destroyed as the springflow 
drops ; 

( 5 )  the springflow at San Marcos Springs at which any listed 
wildlife species begins to be ##takenJ* as the springflow 
drops ; 

( 6 )  the minimum springflow required at San Marcos springs to 
avoid appreciable reduction in the likelihood of survival 
and recovery of any listed species in the wild; 

( 7 )  the minimum springflows or minimum water levels in the 
Edwards at which Texas Blind Salamanders begin to be 
"taken" as springflows and water levels drop; and 



(8) the minimum springflows or minimum water levels in the 
Edwards required to avoid appreciable reduction in the 
likelihood of survival and recovery the Texas Blind 
Salamander in the wild. 

IT IS PURmER ORDERED that the USFWS may at any time and from 

time to time modify any of its minimum springflow or Edwards 

Aquifer level determinations, based on available information and 

in the exercise of its best professional judgment. 

IT IS FURTHER ORDERED that the USFWS shall notify this Court 

and all parties of each minimum springflow and Edwards Aquifer 

level determination, of each USFWS modification to any such 

determination, and of each USFWS modification to any of this 

Court's interim minimum springflow findings, promptly upon USFWS 

making the determination or modification. 

IT IS FURTHER ORDERED that the USFWS shall file monthly 

reports on the status of its ongoing efforts to define, and then 

refine, the Coma1 and San Marcos minimum springflows, and the 

Edwards Aquifer minimum levels, required for the conservation and 

survival of listed species. 

IT IS FURTHER ORDERED that the USFWS shall promptly provide 

all Federal agencies to which Plaintiff or Plaintiff-Intervenors 

gave notices of violations (the "Federal Agenciesuu) with a copy of 

this Judgment, and the USFWS shall further advise all Federal 

Agencies of each minimum springflow and Edwards Aquifer level 

determination made by the USFWS, and of any modification made by 

the USFWS to any such determination or to any interim minimum 

springflow finding made by this Court, promptly upon the USFWS 



making that determination or modification, so that those agencies 

will be able to perform their duties under the ESA ifthe State of Terar 

fa& or r@es to regulate wirhdrawak from the Edwards Aquifer to whatever extent 

may be required to avoid jeopardy to, and destruction or adverse 

modification of critical habitat of, any listed species. 

IT IS EmWHER ORDERED that the USFWS shall promptly provide 

all persons and entities known or believed by the USFWS to be 

withdrawing water from the Edwards Aquifer (llPumpers") with a copy 

of this Judgment, and the USFWS shall further advise all Pumpers 

of each minimum springflow and Edwards Aquifer level determination 

made by the USFWS, and of any modification made by the USFWS to any 

such determination or to any minimum springflow finding made by 

this Court, promptly upon the USFWS making that determination or 

modification, so that those Pumpers will be able to take appropri- 

ate action if the State of Texas fails or refuses to regulate 

withdrawals to the extent necessary to avoid unlawful takings of 

listed wildlife species or unlawful damage or destruction of Texas 

Wild-rice. 

IT IS THEREFORE ORDERED that Defendant-Intervenor the Texas 

Water Commission shall prepare a plan that, in its best 

professional judgment, assures that the coma1 Springs and San 

Marcos Springs will not drop below jeopardy levels as defined by 

the USFWS, even in a repeat of the drought of record, and it shall 

submit that plan to the Court and all parties by not later than 

March 1, 1993. 



IT IS FURTHW ORDERED that Plaintiff and Plaintiff-Intervenors 

may seek appropriate relief from this Court at any time afer May 31, 

1993 (the last day of the current regular session of the Texas 

legislature) if the State of Teras does not have in effect at such rime, pursuant to 

new or existing State law, a regulatory system pursuant to which 

withdrawals from the Edwards Aquifer can and will be limited to 

whatever extent may be-required to avoid unlawful takings of listed 

species, any appreciable reduction in the likelihood of suntival 

and recovery of listed species in the wild, and any appreciable 

diminution of the value of critical habitat for the survival and 

recovery of any listed species, even in a repeat of the drought of 

record. 

IT IS F[TRTHER ORDERED that upon Motion by Plaintiff and 

Plaintiff-Intervenors and Order by this Court, the parties are put 

on notice that this matter is tentatively scheduled for 'further 

hearing on Monday, June 28, 1993, to address the following issues: 

(1) the status of review by the Texas courts of the TWC1s 
efforts to regulate withdrawals from the Edwards Aquifer 
based on the TWC's determination that the water is owned 
by the state in trust for the benefit of the public; 

(2) new State laws, if any, relative to the Edwards Aquifer; 

(3) the status of applications for new listings of other 
species that rely upon springflows from the Comal or San 
Marcos Springs, or that live underground in the Edwards 
Aquifer; 

( 4 )  the status of USFWS1 efforts to define, and then refine, 
the Comal and San Marcos minimum springflows, and the 
Edwards Aquifer minimum levels, required for the conser- 
vation and survival of listed species; and 

( 5 )  any additional relief sought by Plaintiff and Plaintiff- 
Intervenors under Federal law because of inadequacy of 



state law or because of inadequacy of the State's 
implementation under that law. 

IT IS FURTHER ORDERED that judgment be entered against the 

Federal Defendants and in favor of plaintiff and Plaintiff 

Intervenors for the cost of litigation, including reasonable 

attorney and expert witness fees pursuant to 16 U. S. C. § 1540 (g) (4) 

and the Equal Access to ~ustice Acts, 28 U.S.C. § 2412. Plaintiff 

and plaintiff-Intervenors and the Federal Defendants shall agree 

within thirty (30) days on the cost of litigation, and failing such 

agreement, shall file briefs stating the dispute of such costs. 

IT IS FURTHER ORDERED Costs of Court are assessed against 

Federal Defendants. See 28 U.S.C. 5 1920. 

IT IS FINALLY ORDERED Motions pursuant to Rules 52, 59, and 

60 of the Federal Rules of Civil' Procedure shall be filed within 

ten (10) days after the filing of this Judgment. 

SIGNED this Li- ' day of / , 1993. 
f 

/,., .&' /& .C /!,u& 
HONORABLE L U C I U S  D .  BUNTON, I11 
SENIOR DISTRICT JUDGE 





UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF F I L E D  

MIDLAND/ODESSA DIVISION 
I 4 Y  2 6 i393 

SIERRA CLUB, I 
§ 

Plaintiff, 5 

1 GUADALUPE-BLANCO RIVER 
AUTHORITY, ET AL. 

4 Plaintiff-Intervenors, 

1 
BRUCE BABBITT, in his 
official capacity as Secretary, 

4 Department of Interior, and 
THE UNITED STATES FISH AND 
WILDLIFE SERVICE, 

1 Defendants, 

1 DANNY McFADIN , TOMMY 
WALKER, CARL MUECKE, ET AL. 

P Defendant-Intervenors. 

1 
AWENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

On February 1, 1993, this Court filed its Judgment and 

1 separate Findings of Fact and Conclusions of Law in the above- 

captioned cause. On limited remand from the U.S. Court of Appeals 

1 for the Fifth Circuit, this Court now has under consideration the 

Federal Defendants' and Plaintiffs' Joint Motion to Clarify the 
1 

Judgment and Findings. This Court finds that such motion is well 

1 taken and that it should be GRANTED. 

IT IS THEREFORE ORDERED that the Federal Defendants1 and 

1 Plaintiffs1 Joint Motion to Clarify the Judgment and Findings is 

hereby GRANTED, and the Court's February 1, 1993 Findings of Fact 



and Conclusions of Law are hereby amended pursuant to Rules 60 and 

52(b) of the Federal Rules of Civil Procedure to read as set forth 

herein. 

BEFORE THIS COURT came the above-captioned cause for bench 

trial in Midland, Texas on November 17-19, 1992. The case at bar 

involves three groups of parties. Group I, aligned as Plaintiffs: 

Plaintiff SIERRA CLUB; Plaintiff-Intervenors: (1) GUADALUPE-BLANCO 

RIVER AUTHORITY (ttGBRAw) ; (2) CITY OF SAN MARCOS (3) CITY OF NEW 

BRAUNFELS and NEW BRAUNFELS UTILITIES; (4) BEXAR METROPOLITAN WATER 

DISTRICT ( "BMWD") ; (5) GREEN VALLEY WATER SUPPLY CORPORATION 

("GVWSCM) and ATASCOSA RURAL WATER SUPPLY CORPORATION ("ARWSC1@) . 
Group XI, aligned as Defendants: Defendants MANUEL LUJAN, 

JR., and THE UNITED STATES FISH AND WILDLIFE SERVICE ("USFWSn) ; 

Defendant-Intervenors: (1) STATE OF TEXAS [TEXAS WATER COMMISSION 

(l*TWC"), TEXAS PARKS AND WILDLIFE DIVISION (the llTPWD1t), TEXAS 

DEPARTMENT OF AGRICULTURE (the "TDAW) ] ; (2) CITY OF SAN ANTONIO, 

TEXAS; (3) UNITED SERVICES AUTOMOBILE ASSOCIATION (ItUSAAN) , REDLAND 

STONE PRODUCTS COMPANY ("REDLAND"), SOUTHWEST RESEARCH INSTITUTE 

("SOUTHWEST RESEARCHn), USAA REAL ESTATE COMPANY ("USAA REALCOn), 

and SOUTHWEST FOUNDATION FOR BIOMEDICAL RESEARCH ("SOUTHWEST 

FOUNDATIONw) (collectively, I8INDUSTRIAL WATER USERStt or ttIWU@u 1 ;  

(4) GREATER SAN ANTONIO BUILDERS ASSOCIATION ("BUILDERS 

ASSOCIATIONw) t DANNY McFADIN, TOMMY WALKER, and CARL MUECKE; 

(6) LIVING WATERS ARTESIAN SPRINGS, LTD. ("THE CATFISH FARM") . 



Group 111, Aligned as AMICI C U m E :  (1) EDWARDS UNDERGROUND 

WATER DISTRICT (llEUWD1l); (2) UNION CARBIDE CHEMICALS and PLASTICS 

COMPANY, INC . , OCCIDENTAL CHEMICAL CORP . , E . I. DuPONT De NEMOURS 
& COMPANY, INC. , CENTRAL POWER & LIGHT, CO. , THE CARBON/GRAPHITE 

GROUP, INC., and BP CHEMICALS (collectively, I1INDUSTRIAL WATER 

USERS ON THE LOWER GUADALUPE RIVER ASSOCIATION11 (llIWUA1l) ) ; 

(3) THELMA AREA NEIGHBORHOOD CORPORATION ('ITANCw) . Parties and 

their counsel appeared and announced ready for trial. A1 1 

jurisdictional prerequisites necessary for the maintenance of the 

claims of the parties are fulfilled. See 28 U.S.C. § S  1331, 1343; 

see also 28 U.S.C. 5 1402 (b) . After considering all the pleadings, 

the summary judgment evidence, the evidence presented at trial, and 

the testimony of live witnesses, the deposition transcripts and 

summaries, the copious proffered exhibits, the arguments of 

counsel, creative and otherwise, the controlling legal authorities, 

post-trial briefs, and proposed findings of fact and conclusions 

of law, this Court hereby enters its Findings of Fact and 

Conclusions of Law in accordance with Rule 52 of the Federal Rules 

of Civil Procedure. 
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EI~ 
1. Notwithstanding the existence of simple innuendos to possible 

far-reaching impacts, the case sub j d k e  specifically 

concerns the duties of the Secretary of the United States 

Department of the Interior (the llSecretaryll) and the United 

States Fish and Wildlife Service (the IIUSFWSII) (collectively, 

the Federal Defendants) to protect certain endangered and 

threatened species and their ecosystems, the Coma1 Springs, 

the San Marcos Springs, and the Edwards Aquifer (the 

"Edwardsn) . 
2. The United States Supreme Court observed the Endangered 

Species Act (the "ESAM) as "the most comprehensive legislation 

for the preservation of endangered species ever enacted by any 

nation. Tennessee Valley Author@ v. HiU, 437 U.S. 153, 180 

( 1978) . Beyond any doubt, Incongress intended endangered 

species to be afforded the highest of priorities. Id. at 174. 

"The plain intent of Congress in enacting this statute was to 

halt and reverse the trend toward species extinction, whatever 

the cost.n Id. at 184. The ESA reflects "an explicit 

Congressional decision to require agencies to afford first 

priority to the declared national policy of saving endangered 

speciesu and @la conscious decision by Congress to give 



endangered species priority over the 'primary missionst of 

federal agencies.tt Id. at 185. 

3. Quoting from a House Committee report, the Supreme Court 

echoed Congress' concern both about the unknown uses 

endangered species might have and about the unforeseeable 

place such species may have in the chain of life on the earth: 

"As we homogenize the habitats in which these plants 
and animals evolved and as we increase the pressure 
for products that they are in a position to supply 
(usually unwillingly) we threaten their -- and our 
own -- genetic heritage. 

"7he value of thFF genetic heritage is, quite literal&, incalculable. 

"From the most narrow possible point of view, 
it FF in the best interest of mankind to minimize the losses of genetic 
varialbns. The reason is simple: they are potential 

resources. They are keys to puzzles which we cannot 
solve, and they provide answers to questions which 
we have not yet learned to ask. 

"To take a homely, but apt example: one of the 
critical chemicals in the regulation of ovulations 
in humans was found in a common plant. Once 
discovered, and analyzed, humans could duplicate it 
synthetically, but had it never existed -- or had 
it been driven out of existence before we knew of 
its potentialities -- we would never have tried to 
synthesize it in the first place. 

@@Who knows, or can say, what potential cures 
for cancer or other scourges, present or future, 
may lie locked up in the structures of plants which 



may yet be undiscovered, much less analyzed? . 
. Sheer self interest impels us to be c a u t i o u ~ . ~  

Id. at 178 (quoting H.R. Rep. No. 93-412, 87th Cong., at 4-5 

(1973)) (emphasis added by Supreme Court). 

4. The requirements of the various endangered and threatened 

species are extremely complex; unfortunately, the earthlings1 

collective knowledge on these issues is still in the infant 

stages. Accordingly, any permitted deviations from the 

natural conditions granting the known requirements should be 

assumed to harm the endangered and threatened species. 

The Edwards Aauifer System 

5. The Edwards is a 175 mile long underground conduit and covers 

an expanse of about 3,600 square miles. (Fed. Def. Consol. 

Answer at I 10). Although challenged, the Texas Water 

Commission ("TWCW) declared the Edwards to be an underground 

river. (PX-171). Water enters the Edwards mainly (75%) from 

surface streams as they cross its recharge area. (Thornhill 

Testimony; PX-189 at p. 6; P-36 [San Marcos Recovery Plan]). 

Unless intercepted by human withdrawals, water in the Edwards 

flows west to east, then northeast, and discharges naturally 

at springs, especially Coma1 Springs in New Braunfels and 

San Marcos Springs in San Marcos. ( I d .  . Water is removed 



from the Edwards by withdrawal from wells, interformational 

movement, and by discharge through spring openings. 

6. Although also challenged, the TWC determined the Edwards 

manifests all the characteristics of a surface watercourse; 

therefore, the water in the Edwards is owned by the State of 

Texas in trust for the benefit of the public. (PX-171). 

7. The underground formation generally falls in elevation from 

west to east. (Thornhill Testimony; PX-189 at p. 5). The 

formation also generally dips toward the Gulf of Mexico. 

 hornhi hill Testimony; PX-189 at p. 5). The piezometric 

surface of the water (that is, the water level) in the Edwards 

generally decreases from the west to the east. (Thornhill 

Testimony; PX-2). The Edwards has two adjacent sub-areas -- 
a shallower outcrop area where recharge occurs and a deeper 

artesian area. (Thornhill Testimony). 

8. The Edwards is porous and complexly faulted with numerous 

fractures and solution cavities. The movement of water 

through the aquifer, except in general terms, is largely 

undefined. The Edwards Aquifer exists because of the Balcones 

Fault Zone and to its limestone and dolomite composition. 

Dissolution of the rock and faulting have created pathways for 

the water of the Edwards to flow through. Springs, the 



natural spill points of the Edwards Aquifer, are all located 

along major faults. (Thornhill Testimony). 

9. A large variability is present in the type and size of the 

openings in the Edwards ~quifer. The openings range in size 

from microscopic to large caverns. Many large openings in the 

subsurface have been encountered while drilling wells. They 

range from less than a foot to nearly 100 feet; a 90-foot 

opening has been reported in one well drilled in San Antonio. 

The relatively large openings are one of the many reasons the 

Edwards is important and unique. (Thornhill Testimony). 

10. Most of the water in the Edwards comes from the flows of 

surface streams that feed it. (Thornhill Testimony; PX-25; 

PX-26; PX-189). These streams are located in the upper 

portion of the Nueces River Basin, the upper portion of the 

San Antonio River Basin, and a part of the upper portion of 

the Guadalupe ~ i v e r  Basin (the "Contributory Watershed1I). 

(PX-1). Almost all of the base flows and large parts of the 

flood flows of these streams naturally flow underground to the 

Edwards through its recharge area. (Thornhill Testimony). 

11. The lateral boundaries of the Edwards are: on the north, the 

northern boundary of the recharge area; on the south, the 

boundary south of just where the water moves at rates of flow 

considered insignificant as compared to flow rates north of 



t h e  boundary ( t h e  boundary is approximated by t h e  "bad-water1@ 

l i n e ,  which s e p a r a t e s  water  conta in ing  less than  1000 m i l l i -  

grams per l i ter of t o t a l  d i s so lved  s o l i d s  (@'TDSW) from water 

conta in ing  more 1000 mill igrams p e r  l i ter  of TDS) . On the  

w e s t ,  t h e  d iv ide  near  B r a c k e t t v i l l e  i n  Kinney County separa tes  

underground flow toward t h e  Comal and San Marcos Springs from 

underground flow t o  t h e  Rio Grande Basin. On t h e  e a s t ,  t he  

d i v i d e  nor theas t  of Kyle i n  Hays County s e p a r a t e s  underground 

flow toward t h e  Comal and San Marcos Springs from underground 

flow t o  t h e  Colorado River  Basin. (PX-189 a t  p. 5 ) .  

Water along and south  of  t h e  "bad-waterm l i n e  con ta ins  much 

h igher  concent ra t ions  of minera ls  and is t y p i c a l l y  charged 

wi th  hydrogen s u l f i d e .  (PX-171; PX-184 a t  p. 1). Generally, 

t h e  Edwards is no t  nea r ly  a s  porous and permeable south of t h e  

@@bad-waterw l i n e  and t h e  water t h e r e  moves a t  r a t e s  t h a t  a r e  

i n s i g n i f i c a n t  compared t o  flow r a t e s  nor th  of t h e  l i n e .  (PX- 

185 a t  pp. 19-21) .  

The lower boundary of t h e  Edwards is t h e  underlying Glen Rose 

Formation. (Thornhi l l  Testimony; PX-189). The upper boundary 

of t h e  a r t e s i a n  a rea  is t h e  Del Rio Clay. (Thornhill  

Testimony; PX-189). 



14. Water levels at various parts of the Edwards differ, and no 

single well reflects the overall and exact Edwards level. (See 

Thornhill Testimony) . 
15. The Edwards is a unique ecosystem, which is home to several 

unique species. (PX-189 at p. 6). Among these is the Texas 

Blind Salamander, which is listed by the Federal Defendants 

as endangered. (Shull Testimony; PX-248; DX-20). 

16. The Edwards is the major source of water supply for over one 

million residents of the Edwards region. The Aquifer was 

designated as the major source aquifer under the Safe Drinking 

Water Act. See 42 U.S.C. 300f-300g-6. (Aceves Testimony; 

Moreno Testimony). 

17. The Edwards Aquifer supplies the water needs of 

municipalities, irrigated agriculture, industry, domestic and 

livestock uses, and several military installations through 

wells drilled into the aquifer. (Thornhill Testimony; Aceves 

Testimony). 

18. Unquestionably, the Edwards is a natural resource vital to the 

economies of the aquifer region. (Perryman Testimony) . 
Therefore, the Edwards should be protected. 

19. Two groundwater districts have been created under Texas law 

to manage the Edwards. Amicuscwiae Edwards Underground Water 

District ("EUWDtt) has authority within Bexar, Comal, and Hays 



Counties to conserve, preserve, protect and increase the 

recharge of and prevent the waste and pollution of the 

aquifer's waters. EUWD is empowered to develop, implement, 

and enforce drought management plans in order to minimize, as 

far as practicable, the drawdown of the water table, or the 

reduction of artesian pressure or spring flow. The EUWD has 

adopted rules, effective since 1991, requiring pumping 

reductions of 10% to in excess of 302, varying with drought 

conditions. The EUWD has constructed a number of recharge 

enhancement structures in the Edwards region. The Medina 

County Underground Water District has authority within Medina 

County to permit nonexempt wells, limit pumpage, encourage 

conservation, and prohibit waste of the aquifer's waters and 

has adopted rules aimed at achieving these goals. (Masters 

Testimony; DX-8; DX-9; DX-10). 

The Comal S~rinus and San Marcos S~rinas 

20. The rate of spring flow at San Marcos and Comal Springs is 

generally related to levels of water in the Edwards, although 

spring flow at San Marcos is somewhat influenced by local 

recharge. (See Thornhill Testimony). 

21. The primary natural surface outlets of the Edwards, however, 

are the multiple, natural spring openings of the two largest 



springs in Texas and the entire southwest united States: the 

Comal Springs at New Braunfels (PX-4; PX-5; PX-7; PX-18) and 

the San Marcos Springs at San Marcos. (PX-6; PX-19; PX-20). 

Both of these springs are in the Guadalupe River Basin. 

(Thornhill Testimony). 

22. Spring Lake overlies natural spring openings at San Marcos 

Springs. (Thornhill Testimony). Landa Lake overlies the 

lower natural spring openings at the Comal Springs. 

(Thornhill Testimony). 

23. Some of the spring openings at Comal Springs are at a higher 

elevation than Landa Lake. Springflows from these spring 

openings flow down spring runs (stream channels) into Landa 

Lake. (Thornhill Testimony) . 
2 4 .  The Comal Springs are a unique ecosystem. The largest springs 

in the Southwest, the Comal Springs, are home to one of the 

only two wild populations of the Fountain Darter, which is 

listed by the Federal Defendants as an endangered species. 

(Hubbs Testimony; Shull Testimony; Whiteside Testimony; 

PX-36). The Comal Springs are also home to a species of 

salamander which may be the San Marcos Salamander, federally 

listed as threatened, or the salamander may be a unique 

species. (Hillis Testimony; Whiteside Testimony; PX-36, 

PX-248). The Comal Springs are also home to certain species 



of invertebrates, which the Federal Defendants have under 

consideration for listing as endangered or threatened. (Shull 

Testimony; PX-248; DX-63). 

25. The San Marcos Springs are a unique ecosystem, being the 

second largest springs in the Southwest. The San Harcos 

springs are home to one of the only two wild populations of 

the Fountain Darter which is listed by the Federal Defendants 

as an endangered species. (Hubbs Testimony; Shull Testimony; 

Whiteside ~estimony ; w horn hill Testimony; PX-3 6) . The San 

Marcos Springs and the San Marcos River downstream of those 

springs are also home to the San Marcos Salamander, federally 

listed as threatened, the Texas Wild-rice, federally listed 

as endangered, and the San Marcos Gambusia, federally listed 

as endangered. (Hillis Testimony; Shull ~estimony; Hubbs 

Testimony; Power Testimony; Whiteside Testimony; PX-36, 

PX-248). The San Marcos Gambusia may in fact be extinct, but 

it has not yet been officially declared extinct by the Federal 

Defendants. (Hubbs Testimony; PX-41; PX-85). 

26. The endangered or threatened species living either at or 

downstream of the Coma1 and San Marcos Springs or in the 

Edwards rely upon adequate and continuous natural flows of 

fresh water through the Edwards and exiting from the natural 



spr ing  openings a s  an environment f o r  t h e i r  su rv iva l .  

(Admitted, Fed. Def. Consol. Answer a t  1 1 2 3 ) .  

The Threats  Posed by Pum~ina of t h e  Edwards 

27.  Recharge of t h e  Edwards is h igh ly  v a r i a b l e ,  ranging from 

46,000 a c r e  f e e t  per  year (Rac- f t /y r " )  t o  2 mi l l ion  ac- f t /yr .  

(Thornhi l l  Testimony; PX-11). 

28 .  But f o r  human withdrawals, n a t u r a l  d i scharge  from t h e  Edwards 

a t  t h e  Coma1 and San Marcos Spr ings  would l i k e l y  be s t a b l e .  

(Thornhi l l  Testimony). 

29 .  Water l o s t  from t h e  Edwards by w e l l  d ischarge,  

in ter format ional  movement, o r  s p r i n g  discharge could be 

replenished by su r face  recharge. The q u a n t i t y  of recharge of 

t h e  Edwards is dependent upon t h e  amount, r a t e ,  and loca t ion  

of r a i n  f a l l i n g  i n  t h e  a q u i f e r ' s  watershed and recharge areas .  

Limited s t r u c t u r e s  capturing r a i n f a l l  and runoff enhancingthe  

recharge have been constructed s i n c e  recovery e f f o r t s  f o r  t h e  

l i s t e d  s p e c i e s  began. (Thornhi l l  Testimony; Masters 

Testimony) . 
30. Pumping from t h e  Edwards rose  from about 30,000 ac- f t /yr  a t  

t h e  t u r n  of t h e  century t o  over 500,000 ac - f t /y r  i n  r ecen t  

years.  I n  d ry  seasons,  pumping is expectedly higher ,  



especially spring, summer, and drought years. (Thornhill 

Testimony; PX-10; PX-248). 

31. The Comal Springs dried up only once, in 1956, for five 

months, in the worst year of the "drought of r e ~ o r d . ~  

 hornhi hill Testimony; PX-13). 

32. The Comal springs would not have dried up in the drought of 

record but for human withdrawals from the Edwards. In the 

absence of such pumping, the Comal Springs would have flowed 

at a rate of not less than 150 cubic feet per second ("cfs) 

on the worst day of 1956. (Thornhill Testimony). 

33. During the drought of record in 1956, springflow at the San 

Marcos Springs slowed to 46 cfs. (PX-15) . In the absence of 

human withdrawals from the Edwards, the San Marcos Springs 

could flow at a rate of not less than 100 cfs on the worst day 

of the worst year of the drought of record. (Thornhill 

Testimony) . 
34. Pumping from the Edwards, during the ten years up to and 

including 1956, averaged 219,000 ac-ft/yr and peaked at 

321,000 ac-ft/yr in 1956. (PX-10). Pumping during the last 

10 years averaged 468,000 ac-ft/yr, peaking in 1989 at 542,000 

ac-ft/yr. 

35. As a result of pumping, the Comal Springs threatened to dry up 

in 1984, 1989 and 1990. (Thornhill testimony; PX-34 at p. 1). 



These three years were years of droughts having an expected 

severity of approximately once per decade. (Bomar Testimony). 

36. If current levels of withdrawals from the Edwards are allowed 

to continue without control or additional water supply, both 

the Coma1 and San Marcos Springs potentially will cease to 

flow for years during either a repeat of the drought of record 

or a worse drought. Further, both springs will cease to flow 

during milder droughts with a shorter duration than the 

drought of record. (Thornhill Testimony; PX-171; DX-169 at 

pp. 2, 3, 5-1, 5-67) . 
37. If current levels of withdrawals are allowed to continue 

without reduction, endangered and threatened species will be 

taken, damaged, or destroyed; their designated critical 

habitat destroyed or adversely modified; and their continued 

existence severely jeopardized during dry periods or 

relatively mild droughts. (Thornhill Testimony; PX-34; PX-35; 

PX-36; PX-171; DX-169). 

38. Dry periods and relatively mild droughts occur with some 

frequency in Texas. (Thornhill Testimony; Bomar Testimony). 

39. Pumping from the Edwards has been and remains effectively 

unregulated. (Hall Testimony; Spear Testimony; Aceves 

Testimony). Although the Board of Directors of the EUWD did 

adopt a Demand Management Plan, with concomitant rules 



implementing the plan, and a Edward-Balcones Fault Zone 

Aquifer (the ltAquif er Management Planw) . 
40. The Edwards is overdrafted; meaning, more water is withdrawn 

every year than its "firm yieldv in the drought of record. 

(Thornhill Testimony; Spear Testimony; Masters Testimony; 

Aceves Testimony) . 
41. Without some regulation of pumping, the Coma1 and San Marcos 

Springs will have cyclical drying-up periods with the 

potential of permanently drying up. (See Thornhill Testimony; 

PX-36; DX-169). 

4 2 .  The TWC noted, "overdrafting of the Aquifer itself may allow 

the intrusion of highly mineralized water from underground 

water adjacent to the [Edwards] otherwise held in check 

because of the hydrostatic pressure of the Aquifer.## (PX-189 

at p. 8). 

4 3 .  A 1986 study published by the United States Geological Society 

(nUSGS1l) estimated, under conditions of the "worst casen 

during a repeat of the drought of record, the bad-water would 

migrate 0.2 miles into the fresh water of the Edwards. 

Consequently, 11,300 acre-feet of bad water and 76,900 tons 

of pollutants would be discharged into the fresh water each 

year. (PX-250) . 



44. Under the vvworst casevv estimate in the 1986 USGS report, there 

would be 22,400 acres of land overlying the Edwards (0.2 miles 

multiplied by 175 miles), within which existing and future 

wells supplying water for domestic, municipal, industrial, 

and irrigation uses would be jeopardized. (PX-250). 

45. Under the Igworst casevv estimate in the 1986 USGS report, 3.7 

billion gallons of bad-quality water would be discharged into 

the fresh water each year. (PX-250). 

46. Under the vgworst casew estimate in the 1986 USGS report, 154 

million pounds of pollutants would be discharged into the 

fresh water each year. (PX-250). 

47. The TWC was advised of the high likelihood the v8worst case n 

estimate made in the 1986 USGS Report may not be the worst case. 

(See PX-162). However, the TWC made no determination on this 

issue. (Masters Testimony, Aceves Testimony; see PX-189). 

48. In addition to the threat of contamination from the discharge 

of bad-quality water from south of the bad water line, there 

also appear to be areas of bad-quality water within the fresh- 

water portion of the Edwards. These areas presumably exist 

because there is minimal flow of water in these areas. If the 

Edwards is drawn down to historical lows, presumably there 



will be discharge of bad-quality water from these areas into 

fresh water. (Thornhill Testimony). 

49. Hydrogen sulfide is one of the pollutants in the bad water, 

both south of the bad water line and in the isolated areas of 

bad water within the fresh water zone. (Thornhill Testimony). 

Hydrogen sulfide is a hazardous substance as defined under 

federal law. See 16 U.S.C. 1261; 40 C.F.R. 5 302.4, 

Table 302.4. 

50. A recent study conducted by the EUWD shows the bad water line 

is much closer to the Comal and San Marcos Springs than was 

previously assumed. In fact, the study shows the bad water 

line is located directly beneath the Springs. (PX-184). Bad 

water has been withdrawn from a well located approximately 300 

feet from major spring openings at the San Marcos Springs. 

(Thornhill Testimony). 

51. The USFWS is concerned about threat the movement of bad water, 

due to overdrafting of the Edwards, may pose to endangered and 

threatened species. (PX-34, PX-132). 

52. If the Comal Springs ceases to flow, there is a risk the bad- 

quality water containing a hazardous substance will move into 

fresh water near the spring openings and be discharged out the 

spring openings when the aquifer levels rise. (Thornhill 

Testimony; PX-34, PX-132). 



53. The surest and most prudent method of ensuring the inexistence 

of significant adverse water quality impacts, due to pumping 

from the Edwards, is to limit pumping to the extent necessary 

to maintain adequate, continuous natural springflows from the 

Coma1 Springs at all times. Uncertainties of human knowledge 

prevent reducing the Edwards level any lower. ( See Thornhill 

Testimony) . 
54. The Texas Department of Water Resources ("TDWRW) , the TWC, the 

E W D  and the City of San Antonio agree: if the Edwards were 

pumped down too far (presently an unquantifiable figure), 

movement of bad water could permanently and irreversibly ruin 

the Edwards. (Thornhill Testimony; Hall Testimony; Masters 

Testimony; Aceves Testimony; PX-75; PX-189; PX-132 (3/91 

letter) ; PX-171; DX-169). 

Endanaered Species Act Specifics 

55. The ESA promulgates the Federal Defendants as the lucky 

leading Federal agency-in-charge of protecting endangered and 

threatened species. See 16 U.S.C. 5 1531, et seq. 

56. Pursuant to the ESA, 16 U.S.C. 5 1533(a)(l), the Secretary is 

required to determine whether any species is an endangered or 

threatened species because of any of the following factors: 



(a) the present or threatened destruction, modification or 

curtailment of its habitat or range; (b) over-utilization for 

commercial, recreational, scientific, or educational purposes; 

(c) disease or predators; (d) the inadequacy of existing 

regulatory mechanisms; or (e) other natural or man made 

factors affecting its continued existence. 

57. Under 16 U.S.C. 5 1533, the Secretary must determine which 

species are the endangered or threatened species *solely on 

the basis of the best scientific and commercial data available 

to him after conducting a review of the status of the species 

and after taking into account those efforts, if any, being 

made by any state or foreign nation, or any political 

subdivision of the state or foreign nation, to protect such 

species, whether by predator control, protection of habitat 

and food supply, or other conservation practices, within any 

area under its jurisdiction, or on the high seas.I1 

58. Under 16 U.S.C. 5 1533(c), the Secretary is required to 

publish in the Federal Register a list of all species 

determined by either the Secretary of the ~nterior or the 

Secretary of Commerce to be an endangered or threatened 

species. 

59. Under 16 U.S.C. 5 1532(6), Itthe term 'endangered speciest 

means any species which is in danger of extinction throughout 



all or a significant part of its range other than the species 

of the Class Insecta determined by the Secretary to constitute 

a pest whose protection under the provisions of this chapter 

would present an overwhelming and overriding risk to man." 

60. Under 16 U.S.C. § 1532(20), "the term 'threatened species1 

means any species which is likely to become an endangered 

species within the foreseeable future throughout all or a 

significant part of its range." 

61. Region 2 of the USFWS, which includes, Texas, New Mexico, 

Arizona, and Oklahoma, has responsibility for the endangered 

and threatened species at issue in this lawsuit. (Spear 

~estimony; DX-19 at cover page). 

62. The species at issue currently listed under the ESA and the 

geographical areas occupied by these species are described 

below: 

a. Fountain Darter (Etheostoma fonficola) , which is listed 
in 50 C.F.R. 1 17.11 (1988) as endangered. The 
State of Texas recognized the Fountain Darter 
(Etheostoma fonficola) as an endangered species. 3 1 Tex . 
Admin. Code Ann. § 65.183 (1989). The entire known 
world population of the Fountain Darter in the wild 
is found at Comal Springs (in the spring runs above 
Landa Lake, in Landa Lake, and in a segment of the 
Comal River downstream of Landa Lake) and at San 
Marcos Springs (in spring Lake and a segment of the 
San Marcos ~ i v e r  downstream of Spring Lake). The 
Fountain Darter commonly sinks to the bottom of the 
river channel due to its small swim bladder. (See 
WhitesideTestimony; SchenckTestimony; PX-23; DX-10 
at P. 41). 



b. San Marcos Gambusia (Garnbusia georgei) , which is listed in 
50 C.F.R. 5 17.11 (1988) as endangered. The State of 
Texas recognizes the San Marcos ~ambusia (Gamburia georgei) 
as an endangered species. 31 Tex. Admin. Code Ann. 5 
65.183 (1989). The entire known world population of the 
San Marcos Gambusia in the wild was found in a segment 
of the San Marcos River downstream of Spring Lake. None 
have been found in the wild since 1985. Although 
uncertain, the San Marcos Gambusia8s disappearance is 
possibly attributable to the application of herbicide on 
banks of the river or maybe hybridization. (See Hubbs 
Testimony; PX-24; DX-21; DX98). 

c. Texas Wild-rice (Zkanh t m n a )  , which is a member of the 
plant family Poaceae, Texas Wild-rice, listed in 50 C.F.R. 
5 17.12 (1988) as endangered. The State of Texas 
recognizes Texas Wild-rice (Z~aniu texana) as an endangered 
species. Tex. Parks and Wild. Code Ann. 5 88.002 (Vernon 
Supp. 1990). The entire known world supply of Texas 
Wild-rice in the wild is found in Spring Lake and a 
segment of the San Marcos River downstream of Spring 
Lake. (See Power Testimony ; Shull Testimony; PX-21; PX- 
32; DX-10 at p.41). 

d. San Marcos Salamander (Eurycea nana) , which is listed in 50 
C.F.R. 5 17.11 (1988) as threatened. The State of Texas 
recognizes the San Marcos Salamander (Eurycea nana) as a 
threatened species. 31 Tex. Admin. Code Ann. 5 65.173 
(1988). The entire known world population of the San 
Marcos Salamander in the wild is found at natural spring 
openings of the San Marcos Springs, and possibly also at 
natural spring openings of the Coma1 Springs, and in the 
gravels and immediate spring runs associated with the 
openings. (See PX-22; c f :  Hillis Testimony; DX-21; DX-98) . 

e. Texas Blind Salamander (vphlomolge rathbuni) . This species 
is listed by the federal government as endangered at 50 
C.F.R. 5 17.11 (1988). The State of Texas recognizes the 
Texas Blind Salamander (Qphlomolge ratltbuni) as endangered. 
31 Tex. Admn. Code Ann. S 65.183 (1989). The entire 
known world population of the Texas Blind Salamander in 
the wild is found underground in the Edwards in a 



relatively small segment of the Edwards near the San 
Harcos Springs. (See PX-30) . 

63. Recently, two new, rare and possibly endangered species have 

been discovered in the Comal Springs. (PX-228). The new 

discoveries include the dryopid beetle, which is also a genus; 

meaning, the beetle is unique and deserves its own 

classification. Comal Springs is thought to be the only place 

in the world where the dryopid beetle is found. A species of 

the riffle beetle, found in the Comal Springs, was described 

as endemic to the Comal system. Each of these species has 

been proposed for listing under the ESA. (Shull Testimony; 

PX-248). 

64. Section 4 of the ESA provides, the Secretary "shall develop 

and implementg1 what is known as a I8recovery planw for each 

endangered species, unless he finds that it "would not promote 

the conservation1* of the species to do so. 16 U.S.C. 

5 1533 (f) . 
65. Some agency actions are exempt from judicial review "as 

actions committed to agency discretion by law.'* (Fed. Def. 

Br. at p. 4). However, an action is **committed to agency 

discretion** where there is "no law for the court to apply." 

Hecklerv. Chancy, 470 U.S. 821, 830 (1985). In the case at bar, 

a statute commands the agency to act, "there is law to apply1* 



and this Court "may review whether the agency acted in 

accordance with Congress wishes. %mas Brooks Chartered v. 

Burnen, 920 F.2d 634, 642 (10th Cir. 1990); seeaho Brockv. Pierce 

Counfy, 476 U.S. 253, 260 n.7 (1986) (where statutory command 

is that agency Hshall** act, complainant adversely affected by 

failure to act can bring an action in District Court). 

Section 4 of the ESA commands the Secretary to *@developm and 

mimplement@* recovery plans. 

66. The Administrative Procedures Act (the "APAmm) standard to 

which Federal Defendants refer does not limit the Court to 

review for "arbitrary and capriciousM agency action or 

inaction. The APA permits the Court to correct agency action 

considered an abuse of discretion, otherwise not in accordance 

with law, or without observance of procedures required by law. 

Friendr of Endangered Species, Inc. v. Janken, 760 F.2d 976, 981-82 (9th 

Cir. 1985). And the court is free to subject the agency's 

action to "thorough probing, in-depth review." C ~ e m t o ~ e s e r v e  

Overtonfarkv. Volpe, 401 U.S. 402, 415 (1971). An abuse of 

discretion occurs when an agency which Congress mandates 

Mshall develop and implement a recovery planmm refuses to act 

on the behalf of species the USFWS knows were in "imminent 

perilw in 1989 and 1990. 



67. The Federal Defendants claim Plaintiffs have "no legal basisw 

for asserting the Federal Defendants have a nondiscretionary 

duty under ESA 9 4 to identify and communicate the Coma1 and 

San Marcos speciest springflow requirements. (Fed. Def. Br. 

at p. 14). To the contrary, f 4 of the ESA provides the USFWS 

shall determine what species are endangered or threatened and 

list them; shall designate their critical habitat; and "shall 

develop and implement81 what are known as "recovery plansm -- 
plans for the "conservation and survivalt8 of listed species. 

16 U.S.C. f 1533. Priority is to be given to species whose 

survival is in conflict with economic activities, such as 

withdrawals of water from the Edwards. 16 U.S.C. f 1533(f). 

68. The Nconservationw f 4 recovery plans seek is defined by 

statute as "to bring any endangered and threatened species to 

the point at which the measures provided pursuant to [the ESA] 

are no longer necessary.I1 16 U.S.C. 5 1532(3). 

69. In the circumstances of this case, the ESA 5 4 duty to develop 

and implement a plan is mandatory, not discretionary. The ESA 

says that he t8shalltt develop and implement such recovery 

plans. 16 U.S.C. 5 1533(f). There is one stated exception: 

Unless he finds that such a plan will not promote the 

conservation of the [endangered] species. Id. The Federal 

Defendants have never claimed that this exception applies to 



the present case. The Secretary's failure to develop and 

implement recovery plans permit this Court to review whether 

the USFWS has acted in accordance with Congresss wishes. 

Both the Federal Defendants and the Defendant-Intervenors 

argue the Secretary has discretion to set priorities and 

determine whether recovery plans will conserve the species. 

(Fed. Def. Br. at p. 15; Def. Int. Br. at p. 17) (citing 

Nahbnal WiWife Fed'n v. National Parks Sen., 669 F. Supp. 384 (D. 

wyo. 1987)). National WildlifeFed'n stands the proposition that, 

if there exists sufficiently clear justification arising out 

of facts developed after completion of a recovery plan, the 

Secretary can temporarily delay implementation of a recovery 

plan. 669 F. Supp. at 387 (Secretary decided to delay 

decision on closing campground, pending results of 

environmental impact statement due to be released within year 

and which used Itthe most sophisticated methods to datet8 to 

measure human impact on ~rizzly Bears). 

71. The facts in the instant are markedly different. For eight 

years, the Federal Defendants failed to implement the existing 

San Marcos Recovery Plan, and they failed to develop a plan 

for Coma1 Springs. They never identified the necessary 

springflow requirements of the species. The Federal 



Defendants argue that "particularly in light of the severe 

budget constraintsgg their duty to develop and implement a 

recovery plan should be discretionary. (Fed. Def. Br. at 

p. 16). This Court refuses to legislate a new exception 

reading: lgthe Secretary shall develop and implement a 

recovery plan unless he claims, or suspects, that "tight budget 

constraints" make develop or implementat ion of a recovery plan 

inconvenient or difficult to reconcile with the needs of other 

species, in which case he may or may not develop and implement 

a plan, when and if he pleases. Moreover, under the case law, 

the argument that budget constraints make the duty to plan 

discretionary is without merit. See Northern Spotted Owl v. Lujan, 

758 F. Supp. 621, 629 (W.D. Wash. 1991) (budgetary excuse 

insufficient to justify continued inaction even though the 

facts proved "prodigious resourcesn and a Igtruly remarkable 

effortn had already been made by the Forest Service). 

72. The plans are supposed to spell out what is biologically 

required to prevent extinction and permit recovery of endan- 

gered species. (Shull Testimony) . 
73. Priority is to be given to species whose survival is in 

conflict with economic activities, such as withdrawal of water 

from the Edwards. 16 U.S.C. 5 1533(f). 



74. Section 9 of the ESA prohibits "any personM from "takingmt a 

member of any endangered species without a permit. 16 U.S.C. 

5 1538(a). "Takew as used in 5 9 includes not only "killt1 but 

also tlharm or harass. 16 U.S.C. 5 1532(19). ttHarmll and 

nharassn are defined to mean "disrupt[ing] or significantly 

impair[ingJn behavioral patterns including "breeding, feeding 

and ~heltering.~ 50 C.F.R. 5 17.3. 

75. section 7(a) (1) of the ESA requires all Federal agencies to 

Itutilize their authorities in furtherance of the purposes of 

[the ESA] by carrying out programs for the conservation of 

endangered species and threatened species." 16 U.S.C. 

§ 1536 (a) (1) . 
76. Section 7(a)(2) of the ESA requires every Federal agency, in 

consultation with the Secretary, to Itinsure that any action 

authorized, funded or carried out by such agency . . . is not 
likelyto jeopardize the continued existence of any endangered 

species or threatened species or result in the destruction or 

adverse modification of any [designated critical habitat]." 

16 U.S.C. 5 1536(a)(2). ttJeopardize the continued existence 

oft1 means "to engage in an action that reasonably would be 

expected directly or indirectly to reduce appreciably the 

likelihood of both the survival and recovery of a listed 

species in the wild by reducing the reproduction, numbers or 

distribution of that species. It 50 C.F.R. 5 402.02. 



n~estruction or adverse modificationu means "a direct or 

indirect alteration that appreciably diminishes the value of 

critical habitat for both the survival and recovery of a 

listed species. Such alterations include, but are not limited 

to, alterations adversely modifying any of those physical or 

biological features that were the basis for determining the 

habitat to be critical." 50 C.F.R. 9 402.02. 

77. Section 9(a) (2) of the ESA makes it unlawful for Itany person 

to damage or destroy any [listed plant] species . . . in 

knowing violation of any law or any regulation of any State 

or in the course of any violation of a State criminal trespass 

law. 16 U.S.C. 5 1538 (a) (2). 

78. In order to deal with conflicts between the survival 

requirements of endangered species and their habitats, on the 

one hand, and human economic activity, on the other hand, 

5 10(a) of the ESA allows the Federal Defendants to issue 

"incidental take permits." The incidental take permits allow 

the death, harm, or harassment of individual members of an 

endangered species, even substantial numbers of such 

individuals, as long as (1) this is an unintentional result 

of an otherwise lawful activity, such as pumping groundwater; 

(2) the speciest survival is not jeopardized; and (3) measures 

are taken to "minimize and mitigate the impact of such 



taking. If (16 U.S.C. § 1539 (a) ; Spear Testimony; PX-34; 

PX-35). 

79. In order to deal with severe and unavoidable conflicts between 

the survival requirements of endangered species, on the one 

hand, and actions of regional or national significance whose 

benefits clearly outweigh the benefits of every alternative 

course of action consistent with conserving the species, on 

the other hand, S 7(h) of the ESA allows a special, high-level 

committee to authorize the extinction of an endangered species 

under certain circumstances. 16 U.S.C. 5 1536(h). 

8 0 .  The endangered or threatened species, at or downstream of the 

Comal and San Marcos Springs, rely on adequate and continuous 

natural flows of fresh water through the Edwards and exiting 

from the natural spring openings of those springs as an 

environment for their survival. The endangered species living 

in the Edwards similarly rely upon adequate water levels in 

the Edwards and adequate and continuous flows of fresh water 

through the Edwards to the Comal and San Marcos Springs as an 

environment for their survival. (Admitted. Fed. Def. Consol. 

Answer at 1 123). 



Takes of and Jeo~ardv to Founbin Darters 

81. Pursuant to the following discussion, by the time springflow 

at Comal Springs declines to approximately 100 cis, "harm," 

constituting "take, occurs to the endangered Fountain Darter. 

82. In the letter of March 26, 1992, the USFWS notified the TWC 

that by the time Comal springflow has declined to 100 cfs, 

harm to Fountain Darters, '@which likely constitutes take, 

has occurred to endangered species," specifically the Fountain 

Darter. (PX-34 at p. 3). 

83. The March 26, 1992 USFWS letter and attached comments to the 

TWC represented the USFWS best professional judgment with 

regard to the application of § §  7, 9, and 10 of the ESA to the 

protection of endangered and threatened species at Comal 

Springs. (Admission No. 2; Spear Testimony). The March 26, 

1992 USFWS letter and comments were based upon the expert 

opinions of USFWS staff biologists and hydrologist (Admission 

No. 3, Spear Testimony, Shull Testimony) , together with the 

views of others with whom USFWS consulted, including Texas 

Parks and Wildlife Department (l@TPWD1l) biologist Randy Moss. 

(Shull Testimony) . 
8 4 .  By the time the springflows at Comal Springs have dropped to 

approximately 100 cfs, the upper spring run (known as "Spring 

Run J1I or "Spring Run 1" and hereinafter referred to as 

I1spring Run 3") has dried up. (Thornhill Testimony; PX-17; 



PX-34, comments at p. 3). The normal flowing Spring Run J 

provides suitable habitat for the Fountain Darters living in 

Spring Run J. (Whiteside ~estimony; Hubbs Testimony; Moss 

Testimony; PX-16; PX-244) . As Spring Run J dries up, Fountain 

Darters lose the vegetation on which they depend. (Whiteside 

Testimony; PX-34, comments at p. 3; PX-244). As Spring Run J 

dries up, Fountain Darters are trapped in isolated pools and 

either die of lack of oxygen or are eaten by predators. 

(Whiteside Testimony; Moss Testimony; PX-34, comments atp. 3; 

PX-244). 

85. In the summer of both 1989 and 1990, Fountain Darters were 

harmed or killed. (Whiteside testimony). Fountain Darters 

died due to declining water levels in Spring Run J in the 

summers of 1989 and 1990. (Moss testimony). If the upper 

springs runs dry up, Fountain Darters could be stranded in 

pools, if pools form. (PX-244). Isolated pools were formed 

in 1989 and 1990 as Spring Run J dried up. (Thornhill 

Testimony; Whiteside Testimony; Moss Testimony; PX-17; TPWDX- 

4). Dr. Whiteside and Dr. Brandt collected Fountain Darters 

as part of a rescue operation. They were recorded as "thintN 

due to interference with their feeding habitat. (Whiteside 

Testimony; PX-139; PX-244). 

86. Comal Springs dropped below 100 cfs for 99 days in 1989, to 

a low of 46 cfs. Comal Springs dropped below 100 cfs for 28 



days in 1990, to a low of 67 cfs. (Thornhill Testimony; 

87. Considering the discussion below, the Court reasonably finds 

that the absence of knowledge, by private entities and 

Federal, State, regional and local governmental entities, of 

the minimum springflow requirements of the species, caused or 

allowed takings of, and caused risk or jeopardy to, the 

Fountain Darter in the dry years of 1989 and 1990. 

88. By the time Comal Springs cease flowing completely, jeopardy 

to the endangered Fountain Darter has occurred. There has 

been an appreciable reduction in the likelihood of both the 

survival and recovery of the Fountain Darter in the wild, by 

reducing its reproduction, numbers, and distribution. This 

result is clearly contrary to the purpose and goals of the 

Endangered Species Act. (See FF 80 through 84, below). 

89. In the March 26, 1992 USFWS letter and comments, the USFWS 

told the TWC: "By the time Coma1 Springs cease flowing 

completely, jeopardy [within the meaning of f 7 of the ESA] 

has occurred." (PX-34 at p. 2). Further: "By the time Comal 

Springs cease to flow completely, there has been an 

appreciable reduction in the likelihood of both the survival 

and recovery of a listed species in the wild by reducing the 

reproduction, numbers, and distribution of the species. This 



result is clearly contrary to the purpose and goals of the 

[ESA]." (Id., comments at pp. 2-3). The March 26, 1992 USFWS 

letter and attached comments represent the USFWS' best 

professional judgment, based on the views of experts on its 

staff and outside experts with whom they consulted. 

90. As the USFWS advised the TWC on March 26, 1992: * [A] 11 

activities [of Federal agencies, or of State, local or private 

entities to the extent Federal activities authorize, fund or 

carry them out] must ensure that the Comal Springs are 

maintained at or above [the jeopardy] level.I1 (PX-34 at 

P. 2 ) -  

91. Maintaining springflow at Comal Springs is essential to 

preventing jeopardy because "it is hard to have an aquatic 

ecosystem without any water.H (Whiteside Testimony). As the 

Defendant-Intervenors' own Fountain Darter expert 

acknowledged, Itwe would have slipped up big-time" if Comal and 

San Marcos Springs ceased flowing. (Schenk Testimony). 

9 2 .  Essential to the conservation and survival of the Fountain 

Darter is the maintenance of both wild populations, the 

population at Coma1 Springs and the population at San Warcos 

Springs. If only one wild population exists, the Fountain 

Darter is at much greater risk of extinction due to a single 

catastrophic event (such as an accidental oil or chemical 



spill) or a deliberate poisoning (such as the poisoning of 

Treaty Oak in Austin). (Spear Testimony; Shull Testimony; 

Hubbs Testimony). Except in a drought so severe that the 

springs would dry up with no pumping, Comal Springs could not 

go dry without jeopardy occurring. (Spear Testimony). 

93. mJeopardyw is inherently a matter for determination by the 

exercise of professional judgment. (Shull Testimony; PX-245) . 
94. The USFWS has not yet exercised its best professional judgment 

to determine where, above 100 cfs, Fountain Darters at Comal 

Springs first began to be taken or where, above 0 cfs, 

jeopardy to the Fountain Darter has occurred. (Spear, Shull 

Testimony; PX-34). 

95. According to the USFWS, Fountain Darter habitat begins to be 

lost in Spring Run J as Comal Springflow drops to about 150 

cfs. (PX-34, comments at p. 3). TPWD biologist Randy Moss 

testified the decreasing springflow at Comal Springs leads to 

harm and harassment, and likely to death, of Fountain Darters 

as the depth of water drops to between four and six inches in 

Spring Run J. (Moss Testimony). Dr. Whiteside testified the 

decreasing springflow at Comal Springs significantly reduces 

Fountain Darter habitat on Spring Run J as the depth of water 

drops below four inches. Dr. Hubbs testified harm begins to 

be significant as the depth of flow in spring Run J drops to 

twelve inches. Paul Thornhill testified, based on surveys of 



Spring Run J and hydrological models, he can promptly convert 

a given depth of flowing water the biologists say is required 

in Spring Run J to a Comal Springs flow rate in cis and an 

Edwards level at index well 5-17. (Thornhill testimony; PX-7; 

PX-226). Four inches and twelve inches of water in Spring Run 

J immediately upstream of the footbridge are equivalent to 118 

cfs and 385 cfs, respectively. (Id.). 

96. Comal Springs came perilously close to drying up in both 1989 

and 1990. (Thornhill Testimony; PX-34 at p. 1). As the rains 

of 1992 repressed any drought concerns, in 1989 and 1990, 

unusual mid-summer rains saved the springs. (Whiteside 

Testimony; Bomar Testimony). 

97. The direct human cause of low springflows a t  Comal Springs and 

resulting takes of and jeopardy or near jeopardy to Fountain 

Darters in 1989 and 1990 was excessive pumping from the 

Edwards. (Thornhill Testimony, Spear Testimony). 

Takes o f  and J e o ~ a r d v  t o  O t h e r  Animal S ~ e c i e s  a t  

Comal and San Marcos S ~ r i n u s  and i n  the Edwards 

98. The USFWS never determined, nor stated its best professional 

judgment of, the llminimum continuous natural springf low ratesw 

at San Marcos Springs which jeopardize the Fountain Darter, 

the San Marcos Salamander, and the likely extinct San Marcos 

Gambusia, if found at San Marcos springs. If it came forth 



with these springflow rates, that would allow private entities 

and Federal, State, regional and local governmental entities 

to take the actions necessary to avoid jeopardizing these 

species or the candidate species found there. (Shull 

Testimony; Spear Testimony; Masters Testimony; Aceves 

Testimony; Admission 8). 

99. The USFWS has never determined, nor stated its best 

professional judgment of, the minimum continuous natural 

springflow rates at Comal Springs which would jeopardize the 

San Marcos Salamander, if found at Comal Springs. If it came 

forth with these springflow rates, that would allow private 

entities and Federal, State, regional and local governmental 

entities to take the actions necessary to avoid jeopardizing 

the possible new species of salamander found there, or the 

candidate species found there. (Shull Testimony, Spear 

Testimony, Masters Testimony, Aceves Testimony; Admission 8). 

100. The USFWS has never determined, nor stated its best 

professional judgment of, the minimum continuous natural 

springflow rates at Coma1 and San Marcos Springs, or the 

minimum Edwards levels, which would jeopardize the Texas Blind 

Salamander, if found at Comal and San Marcos Springs. If it 

came forth with these springflow rates, that would allow 

private entities and Federal, State, regional and local 

governmental entities to take the actions necessary to avoid 



jeopardizing the Texas Blind Salamander or the candidate 

species found there. (Shull Testimony, Spear Testimony, I 
Masters Testimony, Aceves Testimony; Admission 8.). 

Destruction or Adverse Modification of Critic . . 
a1 Habitat of Texag 

wild-rice. Damaue to or Destruction of Texas wild-rice. and 

Jeo~ardv to Texas Wild-rice 

101. The USFWS never determined, nor stated in its best 

professional judgment, the minimum continuous springf low rates 

at San Marcos Springs at which destruction or adverse 

modification of critical habitat of Texas Wild-rice, damage 

to or destruction of Texas wild-rice, or jeopardy to Texas 

wildrice, begin to occur. (Shull Testimony, Spear Testimony, 

Masters Testimony, Aceves Testimony, Power testimony; 

Admission 8). 

102. Adverse modification of the critical habitat of Texas Wild- 

rice, and damage to or destruction of Texas Wild-rice, have 

occurred by the time the depth of flowing water where 

established stands of Texas Wild-rice grow in the San Marcos 

River at Transect 12 has fallen to 1.5 feet. (Power 

~estimony). Transect 12 is a cross-section of the San Marcos 

River uninfluenced by dams, upstream from the sewage treatment 

plant. (PX-231) . 
103. As the San Marcos springflow drops, by the time springflow has 

dropped to 100 cfs, the depth of water in the San Marcos River 



at which one or more established stands of Texas wildrice 

exist has dropped to 1.5 feet or less. (Power ~estimony; 

w horn hill Testimony; PX-230). 

104. During the ten-year period from 1981 through 1990, springflow 

at the San Marcos Springs dropped below 100 cfs in three 

years: 1984, 1989, and 1990. (Thornhill ~estimony; PX-15; 

PX-206) . 
105. Springflow from the San Marcos Springs was below 100 cfs on 

169 days in 1984, 140 days in 1989, and 85 days in 1990. 

 t horn hill Testimony; PX-15; PX-206). 

106. One or more established stands of Texas wild-rice growing in 

the bed of the San Marcos River were damaged or destroyed, and 

their critical habitat was adversely modified, in 1984, 1989, 

and 1990, due to low springflows. (Power Testimony). 

107. Texas Wild-rice grows in the wild only in Spring Lake and in 

the bed of the San Marcos River in a segment of the river 

downstream of Spring Lake. (Power Testimony). 

108. Although obiter dichun, the Court is of the opinion the bed of 

the San Marcos River downstream of the natural spring openings 

is owned by the State of Texas. Because the grant from the 

sovereign expressly did not include the stream, the State 

retained title to the stream bed. See, e.g., Heard v. Townof 



Refugio, 103 S.W.Z~ 728, 731 (Tex. 1937)) (See PX-200; PX-201; 

PX-202; PX-203; PX-234). 

109. The water in Spring Lake and the water flowing in the San 

Marcos River downstream of Spring Lake was judicially 

determined to be owned by the State of Texas in trust for the 

benefit of the public. (PX-234). 

110. Although obirer dictum, the Court is of the opinion the Texas 

Wild-rice growing in the bed of the San Marcos River is owned 

by the State of Texas. (PX-200; PX-201; PX-202; PX-203; PX- 

234). 

critical Im~ortance of Develo~inu and Implementins Recoverv Plans 

111. Increasingly, recovery plans are the fundamental tool the 

USFWS uses to protect endangered species. (Spear Testimony). 

112. Timely development and implementation of recovery plans is 

critical to many specific recovery actions, including 

designing and funding required studies and securing 

cooperation from other federal, state, regional, and local 

governmental and private entities. (Spear Testimony; PX-66) . 
113. As the USFWS told the United States Congress in December of 

1990, 'Iperhaps the most essential ingredient for the 

development and implementation of an effective recovery 

programN is "[c]oordination among Federal, State and local 



agencies, academic researchers, cooperation organizations, 

private individuals, and major land users . . . , It with the 

USFWS being the  coordinator.^ (PX-198 at p. 3). 

114. In the case of the Comal and San Marcos ecosystems and listed 

species, the most basic purpose of recovery planning is to 

establish a baseline flow condition -- flows prohibited from 
reduction by human activities -- and disseminate the 

requirements necessary for the protection of the baseline 

flows. (Spear Testimony) . 

Failure to Develo~ a Recoverv Plan for the Comal S~rinss Ecosvstelg 

and S ~ e c i e ~  

115. The Federal Defendants failed to develop any recovery plan or 

plans to secure the survival and recovery of any of the 

species at issue explicitly through protection of the Comal 

Springs. (Admitted. Fed. Def. Consol. Answer at 1 169). 

116. While the existing San Marcos Recovery Plan contains 

references to Comal Springs, it addresses the protection of 

the San Marcos ecosystem, not the Comal Springs ecosystem. 

(Shull Testimony; PX-36) . 
117. The USFWS does not claim a recovery plan explicitly addressing 

protection of the Comal Springs ecosystem would "not promote 

the conservation of the speciesl1 of Comal springs. (Spear 

Testimony) . 



118. For more than three years, the USFWS has had under 

consideration the revision of the San Marcos Recovery Plan to 

explicitly address protection of the Comal Springs. (Shull 

Testimony; PX-2; PX-39; PX-248). Meanwhile, Comal Springs 

twice reached a dire situation in which the springs nearly 

dried up. (Whiteside Testimony; PX-34; PX-97; PX-244). 

Failure to Develo~ a Recovem Plan for the Texas Blind Salamander 

119. Neither the San Marcos Recovery Plan nor any other recovery 

plan addresses the conservation and survival as the Texas 

Blind Salamander. (Admission 18; Shull Testimony; PX-36). 

120. Federal Defendants claim the Secretary made a finding that a 

recovery plan for the Texas Blind Salamander will not promote 

the conservation and survival of the species. (Federal 

Defendantst Memorandum in opposition to Plaintiffst Motion for 

Summary Judgment and in Support of Federal Defendantst Cross- 

Motion for Summary Judgment at p. 31). 

121. The evidence does not support the Federal Defendantst claim. 

The earliest relevant document, a December 1990 report to 

Congress, says only the only possible recovery measure for the 

Texas Blind Salamander was to tlcontinue efforts to protect 

Edwards Aquifer from drawdown and pollution. " (PX-198) . A 

May 1991 document prepared by the regional herpetologist for 

the USFWS i.s entitled "Recovery Outline, Texas Blind 



Salamander," and states the Texas Blind Salamander is "under 

threat by water use practices1@ and that "a recovery plan has 

yet to be ~ r i t t e n . ~  (PX-131). A February 19, 1992 memorandum 

from Regianal Director Spear to USFWS Director Turner states: 

the llstatusu of the Texas Blind Salamander @lunknownll; the only 

place the Texas Blind Salamander known to occur is in the 

Edwards Aquifer underground1@ ; and l1 [u] ntil additional 

information is available, the preparation of a recovery plan 

will be held in abeyance.@@ (PX-199). On May 7, 1992, the 

Federal Defendants admitted "that FWS has not \developedt [a] 

recovery plan that explicitly address[es] the Texas Blind 

Salamander, but avers that development of such a recovery plan 

is under consideration by the [USFWS] . (Admission No. 18) . 
A Hay 18, 1!392 USFWS briefing memorandum prepared for Director 

Turner stated the "new plan will better address the Coma1 

Springs ecosystem and will also include the Texas Blind 

Salamander.It (PX-248). Dr. Brandt of the USFWS never heard 

anyone say a recovery plan for the Texas Blind Salamander is 

not needed. (Brandt Testimony). 

122. The Federal Defendants demonstrated no rational basis for a 

finding that a recovery plan for the Texas Blind Salamander 

"would not promote the conservation of the species." The 

usual basis for such a finding is that a recovery plan 

identifying the locations where, for example, an endangered 



plant is found would expose it to collectors. Salzman, 

Evolution and Application of Ctifical Ha bitat Under the Endangered Species Act, 14 

Harv. Env. L. Rev. 311, 334 (1990) ; see ako Endangered SpeciesAct 

Amendments of 1978; House Repon of Merchant Marine and Fisheries Committee, 

95th Cong., 2d Sess. 17 (1978). The basis does not apply to 

the Texas Blind Salamander. The USFWS considers the status 

and location of the Texas ~ l i n d  Salamander unknown, but under 

threat due to water-use practices. (PX-131; PX-199) . The 

threats tcl which the Texas Blind Salamander are exposed in its 

underground habitat include being drawn up wells, and do not 

apply to the other species at issue. They also include 

threats, such as lowering of the Edwards level and movement 

of bad water, which may apply differently to the Texas Blind 

Salamander than to the other species. 

Failure to Im~lernent Essential Features of the San Marcos Recovery 

Plan Dealina wifth the Greatest Threat 

123. The USFWS failed or refused to implement practices recognized 

in its own documents, including the San Marcos Recovery Plan, 

as critical to save the species at issue from extinction. 

124. In the early 1980s, with the aid of the San Marcos Recovery 

Team composed of scientists chosen by the USFWS, the USFWS 

developed the San Marcos Recovery Plan, and adopted it in 



1985. (Spear Testimony; Shull Testimony; PX-36; PX-55; PX- 

66). 

The San Marcos Recovery Plan correctly states, the "most 

serious threat to the continued existence of the San Marcos 

River eco,systemN and the biota comprising the system is "the 

cessation of flow of thermally constant clear, clean water 

from the San Marcos Springs due to overdrafting of the 

groundwater from the Edwards Aquifer. (PX-36) . The USFWS 

maintains this view. (Spear Testimony). The same threat 

exists for the Comal ecosystem. (Spear Testimony). '#The 

listed species will become extinct unless an aquatic habitat 

with apprclpriate volume, flow and quality characteristics is 

maintained in the Comal and San Marcos  ecosystem^.^ (Shull 

Decl. at p. 11; attached to Fed. Defs. Summary Judgment 

Papers. ) . 
126. The San Marcos Recovery Plan states, the species at San Marcos 

can be dow~llisted to threatened "when it is assured that flow 

in the San Marcos River will continue within its natural cycle 

of variation. ( PX-36) . Until December 1989, the Federal 

Defendants took no action to assure the quantity of flow in 

the San Marcos River would continue within its natural cycle 

of variation. (Admitted; Fed. Def. Consol. Answer at 1 69). 



127. The San Marcos Recovery Plan identifies several @@major stepsnt 

needed for protection of the San Marcos species and their 

ecosystttm. (PX-36) . 
&$he M h h  S ' m w  

128. One "major stepn was "identify requirements," including flow 

and habitat requirements. (PX-36 at p. 69) . The San Marcos 

Recovery Plan explained the requirements were not well 

understoc~d. (Id at p. 69). 

129. After the instant suit was filed, the Federal Defendants took 

some steps to identify the minimum continuous springflow 

requirements of any of the endangered and threatened species 

relevant to this lawsuit. (Admissions 26 (c) , 27 (c) ) . As 

recently as May, 1992, the USFWS had neither funded, nor 

requested (anyone else to voluntarily and at their own expense 

to perform, any studies to determine such minimum continuous 

springflow .requirements. (Admission 9). Since suit was 

filed, the USFWS has not determined any of the minimum 

springflow requirements of any of the species at issue at 

either springs except the Fountain Darter at Coma1 Springs to 

the limited extent reflected in the March 26, 1992 USFWS 

letter and c!omments to the TWC. (PX-34) . 
130. While the BUWD maintains the USF'WS acted reasonably in 

prioritizing its efforts to enforce the ESA and to protect 



endangered species in light of budgetary constraints and the 

large number of endangered species it is charged to protect, 

the fact the USFWS has not acted as required remains. 

. Knowledge of the minimum springflow requirements of the 

species is vital to any Federal, State, regional, or local 

government or private entity which wishes to take action to 

protect the species at issue from the greatest threat they 

face. These entitities seek to avoid action adding to the 

threat, or wish to avoid the consequences of the "blunt axes1# 

of Federal intervention forged by Congress under ESA 5 5  7 and 

9 to protect the species. (Spear Testimony; Shull Testimony; 

Specht Testimony; Masters Testimony; Aceves Testimony; Hall 

Testimony) . 
I The EUWD claims authority to regulate pumping from the 

Edwards, and to have protection of endangered species habitat 

as one of the goals of such regulation. (Masters Testimony). 

One goal of the EUWD is new "Demand Management Plan for the 

Edwards-Balcones Fault Zone AquiferM is to "ensure an adequate 

level of springflown to "protect habitats within the District 

dependent on the Edwards Aquifer. (EUWDX-6) . However, the 

EUWD does not know what quantity of minimum springflows at the 

Coma1 or San Marcos Springflows needs to be protected. 

(Masters Testimony). The EUWD on May 10, 1991 made a formal 

request to Regional Director Spear for a declaration of the 



minimum springflows the USFWS will accept as adequate under 

the ESA to protect the species and their habitat at San Marcos 

Springs. (PX-132). The USFWS has not answered the EUWDgs 

request. (Spear Testimony; Shull Testimony; Masters 

Testimony) . 
133. The United States Department of the Air Force (ttUSAFt') was 

Itunable to determinett whether its activities in pumping 

Edwards water would affect the endangered species, and 

requested the USFWS1 assistance in evaluating whether its 

pumping would affect the species. (Plaintiffs Summary 

Judgment Exhibit 46). The USFWS responded to the request by 

stating "specific studies relating to water withdrawal input 

on listed species are not readily available." (PX-98). 

134. In order to develop an adequate State plan, the TWC, City of 

San Antonio, and the Texas Legislature need to know the 

minimum continuous springflows required for compliance with 

the ESA. (Hall Testimony; Masters Testimony; Aceves 

Testimony; PX-34). 



135. One of the tools available to the USFWS for protection of 

endangered species is consultation under 5 7 of the ESA. (PX- 

36 at p. 95). 

136. The Sean Marcos Recovery Plan called for llvigorous pursuitn of 

a nsystematic procedureu of such consultations. (PX-36 a t p p .  

76-77). 

137. consultation is potentially a powerful, albeit disruptive, 

tool because it can result in a Court order cutting off all 

Federal funds and other Federal actions that directly or 

indirectly authorize, fund, or otherwise carry out pumping 

from the Edwards to the extent necessary to prevent jeopardy. 

(Spear Testimony; PX-85; PX-113; PX-68). 

138. After adopting the San Marcos Recovery Plan,. the Federal 

Defendants did not vigorously pursue any systematic procedure 

of consultations concerning minimum springflow quantities. 

(Admission 26(f)). Until February 21, 1992, the Federal 

Defendants did not request consultation concerning any Federal 

activity by any Federal agency that may affect minimum 

springflow quantities through effects on withdrawals from the 

Edwards. (Admission 27 (g) ) . 
139. In a letter dated February 21, 1992, the USFWS informed the 

United States Environmental Protection Agency ('tEPA1l) that the 

new demand placed on the Edwards by the catfish farm artesian 

well -- a well that shoots a column of water over twenty-five 



feet in the air from a thirty-inch diameter pipe (PX-27) -- 
could appreciably reduce the water supply for the endangered 

species at issue during low flow periods. (PX-37) . The USFWS 
requested the EPA determine whether granting an application 

for a National Pollution Discharge Elimination System 

(mNPDESn) permit for the catfish farm well, which would allow 

the catfish farm to withdraw over 43 million gallons of 

Edwards water per day, would affect the Fountain Darter and 

the Texas Wild-rice. I d . )  The USFWS also requested the EPA 

to review all other NPDES permits authorizing discharges from 

"major users" of Edwards water -- those discharging more than 
1 million gallons per day. (Id.) . 

Establish Growrdwater ConbvLs 

140. The species in question are threatened with possible 

extinction, unless effective controls are objectively 

established on withdrawals from the Edwards. (Spear 

Testimony). At a minimum, the objective requires pumping 

controls to Ifavoid jeopardy to the species by maintaining an 

aquifer level which assures a minimum spring flow at Coma1 

Springs." (PX-34 at p. 3). 



141. The San Marcos Recovery Plan called for establishing pumping 

controls, recognizing the plan would require cooperation with 

State and local authorities. (Ex. 36). 

142. Not until after the first notice of intent to sue was filed 

in this case did the USFWS take any step to encourage any 

State or local agency to establish controls on the pumping of 

groundwater from the Edwards. (Admission 26 (f) ) . In response 
to this lawsuit, the USFWS made certain limited efforts to 

encourage the State of Texas to establish groundwater pumping 

controls over the Edwards. (Shull Testimony; PX-34 at p. 1). 

These efforts consisted largely of jawboning, without 

specifics. (PX-35; PX-94; PX-101; PX-107; PX-113; PX-117; PX- 

126). 

143. This instant lawsuit was a Itkey factor" in the emergency 

action taken and proposed permanent rules announced by the TWC 

on 4/15/92 to regulate withdrawals from the Edwards. (PX-184 

at pp. 2-3). 

Contingency Plan 

144. The San Marcos Recovery Plan called for development of a 

contingency plan to rescue members of the endangered species 

and put them in refugia (aquariums) if springflows drop to low 



levels. (PX-36 at p. 72). While the refugia method is 

advocated as a viable recovery method, refugia is not a 

recovery measure but an emergency tool to be used in dire 

emergencies if recovery measures cannot be completed in time. 

Id (Spear Testimony; Shull Testimony; PX-119; Admission 39). 

145. The Federal Defendants did not begin to prepare a contingency 

plan until after the Comal Springs was on the brink of drying 

up. (Admissions 34, 35). Federal Defendants did not complete 

and approve the plan until July 18, 1990, when the Comal 

Springs nearly dried up again. (Admission 37; PX-83; PX-115; 

PX-119). 

146. The contingency plan was prepared using the voluntary, unpaid 

assistance of experts who are not employees of the USFWS. 

(Admission 38) . 
147. The contingency plan identifies, using the USFWSt best 

professional judgment, critical aquifer levels and springflow 

rates at which members of the listed species should be removed 

to refugia. (Shull Testimony; Whiteside Testimony; Moss 

Testimony; PX-119). The contingency plan was developed 

without any prior multi-year Instream Flow Incremental 

Methodology ("IFIMW) or other complex studies. (Shull 

Testimony; Whiteside Testimony). 



148. The contingency plan was relied on to establish critical 

levels at which nlast-ditchN efforts were made to "salvagen 

Fountain Darters at Coma1 Springs in the summer of 1990. 

(Shull ~estimony; Whiteside Testimony; Brandt Testimony; 

PX-119). 

149. The San Marcos Recovery Plan provides, "wells to maintain the 

natural flow variation regimens below spring Lake can be a 

temporary means to achieve continual flow in the San Marcos 

River. It (PX-36) . The San Marcos Recovery Plan recognizes 

that springflow augmentation cannot protect against a 

ncatastrophic loss1' of the San Marcos Salamander which lives 

in the spring openings and that augmentation @%ill not 

constitute a recovery action." (PX-36 at p. 74). 

150. The TDWR, predecessor of the TWC, evaluated streamflow 

augmentation in 1983 at the request of the EUWD, which was 

participating in the development of the San Marcos Recovery 

Plan. The TDWR advised the EUWD of the substantial risk that 

movement of "bad waterw would ltseriously degraden both the 

speciest habitat and human water supplies if the Edwards were 

pumped down as proposed. (PX-75). 



151. The Federal Defendants, the EUWD, TPWD, the Southwest Texas 

State University Aquatic Station, the City of New Braunfels, 

the City of San Marcos, the Edwards Research and Data Center 

and the Office of State Senator Cyndi Krier at meeting in 1990 

concluded: it is "not possible to design an augmentation 

feasibility study at this time because of the paucity of 

relevant ecological and physiological data on the endangered 

 specie^.^ (PX-132 at p. 3 of the-3/19/91 letter from EUWD to 

City of San Antonio). The required factual information "is 

prohibitively deficient." ( Id . ) .  "Further," the EUWD stated, 

V h e  study design team could not conceive of a practical means 

for simulating natural springflow. It ( I d .  . Because "the San 

Marcos Salamander makes its home in the numerous spring 

orifices collectively called the Comal and San Marcos 

springs," the meeting concluded that ll[s]imply pumping water 

from Edwards Aquifer wells into Comal and San Marcos rivers 

is not a solution. (Id.) . 
152. In the March 26, 1992 USFWS letter to the TWC, the USFWS 

stated the following about "springflow augmentationm: 

Spring flow augmentation studies are not likely to 
represent a productive use of time and resources. 
From an endangered species point of view, the 
Service suggests such proposals be considered 
extremely unlikely to produce acceptable conditions 
for endangered species. Even worse, thq,  dive^ amnfbn 
and resources from the hard choices that must be made. 



(PX-34 at p. 3) (emphasis added). 

153. In the comments attached to the March 26, 1992 USFWS letter 

to the TWC, USFWS stated the following about "springflow 

Based upon current information, we do not believe 
that spring flow augmentation is likely to be an 
acceptable means of ensuring protection of 
endangered species and their ecosystems in Comal or 
San Marcos Springs. We are not aware of any 
evidence that flow augmentation is technically 
feasible or that it would provide for the biological 
needs of the species. To make such a determination 
with a sufficient degree of certainty would require 
the springs to first dry up. Allowing the Springs 
to cease flowing for anv period of time, even under 
drought conditions, would pose an unacceptable risk 
to the continued existence of the listed species, 
contrary to the ESA. 

In addition, it is our understanding that augmenting 
at Comal Springs would draw the aquifer level down 
faster at San Marcos. Augmentation at San Marcos 
springs cannot be done in a way that would ensure 
protection of the San Marcos Salamander. 

The Service is also concerned about intrusion of bad 
water at both Coma1 and San Marcos Springs as 
aquifer levels decrease. Both springs are very 
close to the "bad wateru line. 

We believe springflow augmentation studies would 
divert attention and resources from the hard choices that must be made. 

(Comments attached to PX-34 at pp. 5-6.) (underline in 

original, but emphasis added). 



154. Springflow augmentation is not likely to be an acceptable 

means of ensuring protection of endangered species. (Shull 

Testimony; PX-34). The USFWS is not aware of evidence 

establishing springflow augmentation is either technically 

feasible or provides for the biological needs of the species. 

(Spear Testimony; PX-34). To make such a determination with 

a sufficient degree of certainty would require the springs to 

first dry up, which would pose an unacceptable risk to the 

continued existence of the species. (PX-34, comments at pp. 

5-6). Springflow augmentation "cannot be done in a way that 

would ensure protection of the San Marcos Salamanderw or other 

endangered species that live in the springs themselves. (Id; 

PX-132). nBoth springs are very close to the 'bad water1 

line, I1 (Thornhill Testimony; PX-34, comments at p. 6; PX-184), 

and augmentation worsens the risk of "bad waterw intrusion. 

(Thornhill Testimony). 

The Federal Defendants Have Unlawfullv Refused or Unreasonably 

Delayed Im~lementinu Recoverv Measures to Protect Minimum 

S~rinaflow Quantities 

155. As the San Marcos Recovery Plan was being finalized in 1984, 

the Coma1 Springs nearly dried up. (Thornhill Testimony). 



156. When Regional Director Spear sent the San Marcos Recovery Plan 

to Washington, D.C. for top-level USF'WS approval in 1985, he 

stated the USFWSt major recommendations, including achievement 

of pumping controls, would be "quite d i f f i ~ u l t ~ ~  and 

Mcontroversial.w (PX-55). 

157. The USFWS did not convene a meeting of the San Marcos Recovery 

Team between July 20, 1984 and March 29, 1989. (Admission 

14). 

158. USFWS biologist Tom Brandt worked in 1986-1988 on keeping 

Fountain Darters in refugia. This study was not aimed at 

establishing minimum continuous flow requirements. Dr. Brandt 

performed this study because he, his superiors at the National 

Fish Hatchery in San Marcos, and their superiors at the 

Region 2 office of the USFWS in Albuquerque, New Mexico knew 

there were going to be problems with the Fountain Darter in 

the future, due to pumpage of Edwards groundwater and lack of 

rainfall. (Px-244) . 
159. In March 1989, Professor Whiteside warned the USFWS about the 

potentiality the "Coma1 might go dry again this summer. 

(PX-42). 

160. In the summer of 1989, Alisa Shull, the USFWS scientist in 

charge of the San Marcos Recovery Plan, recommended the USFWS 

send letters to Federal agencies requesting consultation on 

measures to reduce the threat to the springs posed by Edwards 



withdrawals and to pumpers, warning them of the potential for 

takes if pumping is not reduced. (Shull Testimony; Spear 

Testimony) . The letters were drafted. (PX-61; PX-62; PX-63). 

Mr. Spear and the Federal Defendants at the Washington level 

decided not to use the "blunt axeN of Federal intervention but 

to request the State to establish pumping controls "quickly" on a voluntary bask. 

(Spear Testimony). Three years later, the State has still not 

establkhed meaninm pumping controls. (Spear Testimony; Shull 

Testimony) . 
161. ~efining minimum springflows is a matter that is "long 

overdue. ( Spear; Hubbs Testimony) . Even the USFWS now 

agrees, if Texas does not establish adequate pumping controls 

in the next regular session of the Texas Legislature, which 

began in January of 1993, the "blunt axe" must fall. ( I d ) .  

162. Those who withdraw water from the Edwards need to know the 

minimum springflows at the Coma1 Springs below which takings 

begin to occur, so they can restrict withdrawals to the extent 

necessary to avoid any takings, and so they can seek an 

incidental take permit to authorize such takings. (Spear 

Testimony; Shull Testimony; Masters Testimony; Hall 

~estimony) . 



163. To date, the Federal Defendants have failed or refused to 

determine the minimum springflow at the Comal Springs below 

which takes in violation of ESA 5 9 begin to occur. 

164. The Federal Defendants were formally advised of takes of 

Fountain Darters at Comal Springs by Plaintiff-Intervenor 

GBRAts first Notice of Violations dated June 15, 1989, and 

they were further advised of their failures to develop and 

implement recovery plans to prevent takes of and jeopardy to 

the listed species by the subsequent Notices of Violations by 

Plaintiff-Intervenor GBRA and the Sierra Club, dated 

February 17, 1990 and April 12, 1990, respectively (DX-31; DX- 

32; DX-33). 

165. Unauthorized takings of Fountain Darters at the Comal Springs 

occurred in the summer of 1990, after the Federal Defendants 

received all of the Notices of Violation. 

166. E W D  argues the USFWS does not have the resources necessary 

to enforce the San Marcos Recovery Plan, to implement and 

enforce recovery plant of the Texas Wild-rice and the San 

Marcos Salamander, and to implement and enforce a recovery 

plan for the Fountain Darter at Comal Springs. However, lack 

of funding does not excuse the Federal Defendants' failures 

or refusals to implement key provisions of the San Marcos 

Recovery Plan responsive to the most serious threat, 



overdrafting of the Edwards. The key measures require little 

cash outlays by the USFWS. Federal Defendants can use 

existing USFWS and National Fish Hatchery employees. The 

measures can be done by competent, willing volunteers paid by 

others (for example, the TPWD), and working out of dedication 

to the species (for example, the San Marcos Recovery Team 

members who prepared the contingency plan). (Spear 

Testimony) . 
167. The Federal Defendants failed to take timely action to 

implement key steps in the San Marcos Recovery Plan, critical 

to the survival of the species, including: define minimum 

continuous springflows, encourage establishment of pumping 

controls, prepare the contingency plan, and vigorously pursue 

a systematic procedure of consultation. 

168. The Court does not conclude the Federal Defendants must, 

without exception, immediately implement every step in every 

recovery plan. The Court concludes, however, the Federal 

Defendants may not arbitrarily, for no reason or for 

inadequate or improper reasons, choose to remain idle. 

Inaction eviscerates the recovery planning provisions of the 

ESA and amounts to an abdication of the Federal Defendants' 

statutory responsibility to plan for the survival and 



recovery, not the extinction, of endangered and threatened 

species. 

Dannv HcFadin. et al. Cross-Claim 

169. Under 5 4 of the ESA, the Federal Defendants may procure the 

services of appropriate public and private entities to assist 

in recovery planning. U.S.C. § 1533(f)(2). 

170. The San Marcos Recovery Team members, like the members of 

other recovery teams,- were chosen by the- USFWS. for - their 

expertise and interest in the relevant species and ecosystems. 

(Spear Testimony; Admission 12). 

171. The San Marcos Recovery Team members are volunteers who are 

reimbursed for travel and meal expenses, but not otherwise 

paid by USFWS for their work on the San Marcos Recovery Plan. 

(Spear Testimony: Shull Testimony; Admission 13). 

172. Ms. Power was paid $2,000 by the Plaintiff-Intervenor GBFU for 

field work on transects of the San Marcos River where Texas 

wild-rice stands occur. (Power Testimony). The Court is of 

the opinion there is no evidence the payments affected Ms. 

Power's professional judgment. 

173. The USFWS asked Ms. Power to become a member of the recovery 

team in the spring of 1992 with knowledge she was already 

serving as a consultant to plaintiff-Intervenor GBRA. (Shull 

~estimony; Power Testimony). 



174. Recovery team memberst views of what should be done to secure 

the survival and recovery of endangered species are not 

binding on the USFWS, and USFWSt views of what should be done 

are not binding on recovery team members. Strong 

disagreements between recovery team members and USFWS are not 

unprecedented or improper. (Spear Testimony). 

175. The USFWS investigated Danny McFadin et al.'s claim regarding 

the disqualification of certain San Marcos Recovery Team 

members from working as team members because they served as 

either consulting experts or, in the case of Ms. Power and 

Professor Whiteside, testifying experts for the Plaintiff- 

Intervenor GBRA. The USFWS concluded the disqualification of 

these San Marcos Recovery Team members is unnecessary and 

inappropriate. (Spear Testimony). 

176. The USFWS determination to continue to use the nonbinding free 

advisory services of recovery team members, including those 

who are consultants to or (in the case of the Texas Parks & 

Wildlife Department) employees of parties to this litigation, 

is rational. 

Standing 

177. Plaintiff Sierra Club gave timely and appropriate notice of 

intent to sue. (DX-33). The suit was duly authorized. 



(PX-229; PX-243). Plaintiff-Intervenor GBRA gave timely and 

appropriate notice of intent to sue. (DX-31; DX-32). No 

challenge has been made to whether the GBRA's decision to sue 

was duly authorized. Plaintiff-Intervenor GBRA is a political 

subdivision of the State of Texas empowered and charged by the 

State to conserve the waters of the Guadalupe River Basin for 

protection of water supplies, protection of water quality, and 

all other useful purposes. (Specht Testimony). The waters 

of the Coma1 and San Marcos Springs are waters of the 

Guadalupe Basin. (Thornhill Testimony; Specht Testimony). 

The survival and recovery of wild populations of endangered 

and threatened species is a useful purpose under the ESA. The 

same minimum springflows, essential to the survival of the 

endangered and threatened species, make up 30% of the normal 

base flow of the Guadalupe and more than 70% of its flow 

during ' drought; therefore, it is important for 

Plaintiff-~ntervenor GBRA to consente and protect minimum 

springf lows for protection of water supplies, protection of 

water quality, as well as for protection of' endangered 

species. (Specht Testimony; Thornhill Testimony). 

The Defendants and Defendant-Intervenors argue Plaintiffs did 

not inform the Secretary or the USFWS of the contention the 

USFWS violated 5 9 by taking listed species. (Fed. Def. Br. 



at pp. 5-6). This assertion rests on a hypertechnical reading 

of the GBRA and sierra Club notices. Both the sierra Club and 

GBRA gave notice of violations nof the [ S ]  9 prohibitions 

against the taking of any listed wildlife speciesn and "of the 

[ § I  9 prohibition against removal, damage, or destruction of 

any listed endangered species of plant. " (See GBRA1s Notice 

at 13) . While Plaintiff and Plaintiff -Intervenors concede 

these complaints were specifically directed at "Upstream 

DivertersM (those people withdrawing waters from the Edwards 

and upstream from the Edwards), these notices were sent to the 

Secretary in part in order to give him a chance to develop and 

implement a plan and to take whatever actions are necessary 

against these Upstream Diverters . Moreover, the USFWS was 

listed as an Upstream Diverter, 80 it received direct notice 

it could be sued under S 9 of the ESA. (GBRA1s Notice DX-B 

at p. 29). The purpose of the notice provisions is "to give 

administrative agencies an opportunity to enforce 

environmental regulations." HaUsrrom v. 7Ulamook County, 110 

S . C t .  3 0 4 ,  308 (1989) (dealing with notice provision of 

Resource Conservation and Recovery Act ("RCRA1@) , but Supreme 

Court noted ESA notice provision and RCRA notice provision 

were patterned after the same notice provision). 



179. Thus, Plaintiff and GBRA gave notice of 5 9 takings due to 

excessive withdrawals from the Edwards, and gave notice that 

the Federal Defendants had failed to prevent excessive 

withdrawals by failing to perform their non-discretionary 

duties under the ESA. After receiving that notice, the 

Federal Defendants still did nothing. 

180. Defendants argument that some of the Plaintiff-Intervenors in 

the case are not proper parties because they did not give 

their own notices under the ESA is without merit. (See Fed. 

Def. Br. at pp. 5-6; Def. Int. Br. at p. 29). The purposes 

of the notice provision were served by the GBRA and Sierra 

Club notices: to call the violations of the ESA to the 

attention of the Federal Defendants and to give the Federal 

Defendants 60 days to remedy the violation. 

181. Individual Sierra Club members live in Austin, San ~ntonio, 

San Marcos, or New Braunfels. They have visited the springs 

many times to enjoy the ecosystems and the species, intend to 

continue doing so, and can readily do so if the springs are 

not allowed to dry up or species are not extirpated. (Kramer 

Testimony). Sierra Club member Dr. Clark Hubbs, University 

of Texas Professor Emeritus of Biology, lives in Austin. He 

has visited the springs for these purposes as recently as 

September 1992. (Hubbs Testimony) . The Lone Star Chapter of 



the Sierra Club organized group trips to the springs for 

similar purposes, intends to continue to do so, and can 

readily do 80 if the springs are not allowed to dry up or 

species are not extirpated. (Kramer Testimony). 

182. The economies of Plaintiff-Intervenor the City of San Marcos 

and Plaintiff-Intervenor the City of New Braunfels are 

directly and significantly dependent on tourism and research 

associated with the springs and with the endangered and 

threatened species who live in those ecosystems. (PX-220; PX- 

223). The cities foster and encourage studies of the San 

Marcos and Coma1 ecosystems, includingthe endangered species, 

by professionals, students, and interested lay persons. 

183. The Federal Defendants's violations of 4 deprived the 

Plaintiff and Plaintiff-Intervenors, Defendant-Intervenors, 

amici, and non-parties of information essential to the 

protection of the spring-runs, Aquifer levels, and associated 

species; that is, the minimum quantities of springflows and 

~quifer levels which the ESA requires be protected. (Spear 

Testimony; Specht Testimony; Masters Testimony; Aceves 

Testimony; Hall Testimony; Hubbs Testimony). The information 

is essential to the efforts of Federal (USAF), State (TWC), 

regional (EUWD), and local (San Antonio) entities to devise 

an adequate plan or plans to regulate pumping and otherwise 



protect both the endangered and threatened species and the 

human economic interests threatened by excessive pumping. 

184. Both the USFWS and the TWC concede this instant lawsuit 

prompted long-overdue efforts to determine and to protect 

minimum springflows for those spring-dependent species. The 

Federal Defendantst violations of 5 4 of the ESA delayed 

efforts to develop and to implement measures to determine and 

protect minimum continuous springflows. 

Avoidina or Minimizina Harm 

185. Mr. Spear would be "delightedBt if the Court were to encourage 

the Texas legislature and affected parties to solve the 

Edwards problem by ordering the USFWS to state minimum 

continuous springflows promptly, and communicate them to all 

concerned. (Spear Testimony). 

186. In wading through the turbid pool of information and alleged 

negotiations generated by the instant case, no harm to USFWS 

would result from an order requiring the USFWS to use its best 

professional judgment to determine minimum continuous 

springflows within forty-five (45) days. (Spear Testimony). 

The USFWS would remain free to conduct, or to request others 

to conduct, such scientific studies as it wishes, on such 

schedules as it wishes, and to modify its judgments if, as, 

and when those studies generate different and better 



information. Indeed, under 50 C.F.R. f 402.16(b) and Sierra 

Chb v. Yerctrer, 926 F.2d 429 (5th Cir. 1991), the USFWS would be 

obligated to update its judgments when necessary, in light of 

subsequent materially different information. 

187. No harm to anyone else, and much benefit, would flow from an 

order requiring the USFWS to make prompt best professional 

judgments of minimum springflow and Aquifer levels and 

communicate them to all entities concerned with Edwards 

issues. The Texas Legislature, the TWC, the EUWD, and the 

City of San Antonio would benefit by knowing the minimum 

springflows that an adequate State plan must protect if it is 

to avoid the "blunt axeu of Federal intervention pursuant to 

the ESA. (Spear Testimony; Shull Testimony; Aceves Testimony; 

Masters Testimony; Hall Testimony; Specht Testimony). 

188. The economic consequences feared by Defendant-Intervenors the 

City of San Antonio, the Industrial Water Users, and the 

Builders Association will not result from USFWS compliance 

with this Court's order requiring prompt determinations ofthe 

minimum springflows to be protected under the ESA. (Aceves 

Testimony, Perryman Testimony). 

189. If such economic consequences ever result at all, it will be 

due to failure of State and local authorities and regional 

water users to take prompt and appropriate actions to develop 



pumping controls and reduce dependence on the Edwards before 

the "blunt axesw of Federal intervention under ESA 5 5  7 and 

9 fall. These actions are independently required by the 

threat of bad water movement and because the Edwards is badly 

overdrafted, as well as by the threat of Federal intervention 

under S f  7 and 9. (Spear Testimony; Aceves Testimony; Masters 

Testimony; Hall Testimony; Perryman Testimony). 

190. The ESA provides mechanisms to allow the State of Texas 

substantial time to reduce withdrawals from the Edwards in an 

orderly and nondisruptive manner. One of those mechanisms is 

a 5 10(a) incidental take permit. The Federal Defendants are 

willing to grant the State a 5 10(a) permit if, but only if, 

an adequate State plan for pumping controls is adopted and its 

implementation reasonably assured. (Spear Testimony; PX-34; 

P-35) . fie sooner Texas adopts an adequate plan and obtains a $ IO(a) pennit, 

the better. (Spear Testimony; Shull Testimony; Aceves Testimony; 

Masters Testimony; Hall Testimony) . 
191. The serious water supply problem associated with rapid 

increases in population and municipal, industrial, and 

agricultural water demand and exclusive dependence on the 

Edwards by the City of San Antonio has been recognized for 

over thirty-five years. See Board of WazerEngineers v. CiryofSan 

Antonio, 283 S.W.2d 722, 723 (Tex. 1955). 



192. The City of San Antonio is blessed with a rare source of 

water. Unfortunately, the Edwards is currently the City of 

San Antonio's "sole sourcew of water because the City of San 

Antonio failed to develop adequate water supplies from other 

sources to reduce their reliance of the Edwards. 

193. The relatively brief and mild drought of 1984 and associated 

pumping posed a serious threat to the San Antonio region's 

water supplies. (DX-112 at p. 1). In response, San Antonio 

and the EUWD sponsored a 1986 multi-volume San Antonio Regional 

Water Resources S*. (DX-169) . For water supply and economic 

development purposes, as well as to protect the endangered 

species dependent on springflow, the study shows alternative 

water supplies using a combination of surface water and 

wastewater reuse is required. The costs are feasible. (Id 

at pp. 1-13). Assuming the worst case, "Sari Antonio would go 

from being a low-water cost city to a moderate-cost city." (Id 

at p. 13). 

194. Almost four decades of negotiations among the affected parties 

have failed to yield a resolution of the disputes regarding 

the proper management of the Edwards. (Specht Testimony; 

PX- 19 0 at p . 4 ) . Continuing failure kks Federal uttervention to protect 



endangered species. (PX-190 at pp. 4-5). The danger is 

adequately understated as imminent. (Spear Testimony). 

195. The negotiations failed in significant part because those who 

benefit by unregulated pumping do not believe pumping will be 

limited to protect endangered species, do not understand what 

limits are required, or because it is not politically feasible 

for them to agree to the limits required, absent a Court 

order. (Spear Testimony; Specht Testimony; Hall Testimony; 

Aceves Testimony; Masters Testimony; PX-134). 

196. l%e next session of the T m  legislature oflen the last chance for adoption of an 

adequate state plan before the "blrcnt axes" of Federal inrewention have to be dropped. 

(Spear Testimony). There is a debate about the adequacy of 

the TWC State plan to protect minimum continuous natural 

springflows and Aquifer levels, which cannot be resolved until 

the USFWS determines the take and jeopardy levels required to 

be protected under the ESA. (Thornhill Testimony; Spear 

Testimony; Specht Testimony; Hall Testimony; Aceves Testimony; 

Masters Testimony). 

197. In order to obtain injunctive relief under the ESA, "the 

Plaintiffs must establish four facts: (1) actual success on 

the merits, (2) a substantial threat of irreparable harm 

absent an injunction, (3) that the irreparable harm threatened 

is greater than that caused by the injunction, and (4) the 



public interest would be served by the injunction. Skm Club 

v. Lyng, 694 F. Supp. 1260, 1277 (E.D. Tex. 1988) (citing m w e l l  

v. Gnmh, 742 F.2d 250, 251 (5th Cir. 1984)). Defendants 

contend Plaintiffs failed to demonstrate a real and immediate 

threat of irreparable harm to any of the species at issue is 

the case sub judice. 

198. In light of all the findings and contrary to Defendants' 

assertions, irreparable harm to endangered and threatened 

species, and to human interests dependent on Edwards and Comal 

and San Marcos Springs, is likely to occur if the USFWS does 

not promptly determine and communicate the minimum springflows 

and Aquifer levels required to be protected under the ESA. 

199. Continuous springflows from the Comal Springs can be 

maintained at all times during a repeat of the drought of the 

1950's if pumping were limited to something slightly less than 

approximately 219,000 acre-feet per year during the 1950's 

drought. Limiting pumping to an average of roughly 200,000 

acre-feet per year during the drought would provide some 

minimal continuous daily Coma1 springflows. (Thornhill 

Testimony) . 
200. Even if the needs of endangered species were disregarded 

entirely, there is a water-quality floor below which the level 



of water in the Edwards should not be allowed to drop, solely 

for water supply purposes. (Thornhill Testimony; Aceves 

Testimony; Hall Testimony; Masters Testimony). The water- 

quality floor should be defined in part based on known water 

quality impacts in the Aquifer itself caused by pumping- 

induced drawdowns and springflow depletion. The water-quality 

floor should be set high enough to avoid any appreciable risk 

of significant water-quality harm, taking into account the 

unknowns and the potential serious consequences accompanying 

the unknowns. (Thornhill Testimony). 

201. The surest and most prudent method of ensuring there will be 

no significant adverse water quality impact due to pumping 

from the Edwards is to limit pumping to the extent necessary 

to maintain adequate continuous natural springflows from the 

Comal Springs at all times. The evidence demands, until 

reliable information is garnered stating otherwise, the 

prohibition of any other limitation. (Thornhill Testimony). 

202. The Hfirm yieldu of the Edwards, assuming protection of just 

minimal continuous daily springflows from the Comal Springs, 

is on the order of roughly 200,000 acre-feet per year during 

a repeat of the drought of record. (Thornhill Testimony). 

203. The "firm yieldw of the Edwards is not 350,000 acre-feet per 

year. Pumping 350,000 acre-feet per year throughout a repeat 



of the drought of the 1950's will cause the Edwards to drop 

to levels far below the historic low of 612.51 feet mean sea 

level, dry up the Coma1 Springs for years and San Marcos 

Springs for substantial periods of time, contaminate the 

Edwards by movement of bad quality water into the fresh water, 

and risk other environmental harm. (Thornhill Testimony). 

204. Withdrawals in excess of 200,000 acre-feet per year can be 

allowed during normal and wet years; especially in years 

similar to 1992. However, it would be imprudent to rely upon 

and plan for the Edwards to supply the region 350,000 acre- 

feet of water per year during a repeat of the drought of the 

1950's. (Thornhill Testimony). 

205. If the City of San Antonio would seriously and immediately 

develop additional supplies of water, implement conservation 

programs and mandates (like minimal lawn watering and credits 

for native landscaping), reuse water, and seek alternative 

sources of water, the City of San Antonio is likely to obtain 

substantial additional water supplies within five to ten 

years. (Thornhill Testimony; Specht Testimony). 

206. If the region is fortunate enough to miss a major drought 

within the next five to ten years, the only significant 

economic impact on San Antonio and the region resulting from 

satisfying the requirements under the ESA to maintain minimum 



springflows at the Comal and San Marcos springs would be the 

cost of obtaining additional supplies of water within the 

period of time. (Aceves Testimony; Perryman Testimony). 

207. Approximately the same cost would have to be borne by San 

Antonio and the region, even if the needs of endangered 

species were disregarded entirely; adequate and continuous 

natural springflows are needed from the Comal and San Marcos 

Springs at all times to avoid the risk of significant adverse 

water quality impacts, solely for water supply purposes. 

(Aceves Testimony, Perryman Testimony) . 
208. If the region experiences a major drought within the next five 

to ten years, and if severe economic harm otherwise results 

from satisfying the requirements under the ESA (and to avoid 

water quality risks for water supply purposes) by maintaining 

minimum continuous natural springflows at the Comal and San 

Marcos Springs, exemptions can be sought to allow takings, 

destruction of critical habitat, jeopardy, and even extinction 

of species during such a crisis, pursuant to 5 5  10 (a) and 7 (h) 

of the ESA. 16 U.S.C. 5 5  1536(h), 1539(a). 

209. Destruction of critical habitat, jeopardy, and extinction of 

species may also be allowed pursuant to 7 ( j )  of the ESA if 

necessary for reasons of national security. 16 U.S.C. 

0 1536(j). 



Timing 

210. The Court is satisfied Plaintiffs met their burden proving the 

necessary facts in order to obtain injunctive relief under the 

ESA; thus, timing is the remaining issue for discussion. The 

Edwards can fall from record highs to levels at which Comal 

Springs is below 100 cfs, takes are occurring, and jeopardy 

is imminent, in less than two years. (Thornhill Testimony; 

PX-189, PX-190) . 
211. The Edwards fell from a then-record high in late 1987 to 

levels at which Comal Springs nearly dried up in the summer 

of 1989. (PX-207). 

212. The Edwards can even fall to levels at which the Comal Springs 

are imperiled in less than one year. (Thornhill Testimony; 

PX-248). 

213. The Comal Springs in theory could be in danger of drying up 

again by the summer of 1993 or by the summer of 1994. 

(Thornhill Testimony; PX-248). 

214. The 1984, 1989, and 1990 droughts were once-a-decade drought 

events. (Bomar Testimony). The risk of Comal Springs drying 

up again soon is considerable. 

215. Once the Edwards has fallen to levels at which Comal Springs 

has fallen to 100 cfs, it can fall further to levels at which 



Comal Springs dries up completely in less than one month. 

Based on historical experiences in 1956, 1984, 1989, and 1990, 

the Comal Springs could fall from 100 cfs to 0 cfs in two to 

three weeks. (Thornhill Testimony). 

216. The Federal Defendants' current Flow and Habitat Requirements 

study addresses only the minimum Comal flow requirements of 

the Fountain Darter and an invertebrate proposed for listing. 

(DX-63). It does not address the minimum flow or Aquifer 

level requirements of any of the other species at issue. 

(Shull Testimony). This study will take more than one year 

to complete, and Ms. Shull believes it cannot be completed 

until Comal Springs have once more dropped to low levels. 

(Id). She does not know how low Comal Springs must drop for 

purposes of this study. (Id) . 
217. If the USFWS is allowed to wait until Comal Springs again 

falls below 100 cfs before determining and communicating the 

real jeopardy level, above 0 cfs, takes of the Fountain Darter 

will certainly occur and it is very likely Federal or Court 

intervention will be too late to save the endangered species 

from jeopardy through the drying up of Comal Springs. 

218. The USFWS can and does determine minimum springflows required 

for protection of endangered species using best professional 

judgment, without waiting on the results of multi-year 



scientific studies. The USFWS did so in 1990 when it adopted 

the contingency plan and critical ~quifer and springflow 

levels at which it would authorize last-ditch removal of 

endangered species. (PX-119). The USFWS did so again on 

March 26, 1992, when it advised the TWC of Comal springflow 

levels below which takes of and jeopardy to the Fountain 

Darter have already occurred. (PX-34). 

219. The Court considers it is feasible for the USFWS to use its 

best professional judgment to determine, within forty-five 

(45) days, the minimum Comal and San Marcos springflow levels 

at which takes of and jeopardy to the ~ountain Darter first 

began to occur, and at which damage to or destruction of or 

adverse modification of the critical habitat of the Texas 

wildlife begin to occur. (Whiteside Testimony: Moss 

Testimony; Hubbs Testimony; Power Testimony; Thornhill 

Testimony) . 
220. Springflow and aquifer level determinations made by FWS 

pursuant to the requirements of this Judgment may be modified 

by FWS, in the course of ESA section 7(a) (2) consultations 

with other federal agencies to insure that actions 

authorized, funded, or carried out by such agencies are not 

likely to jeopardize the continued existence of any of 

endangered or threatened species or result in the destruction 



or adverse modification of critical habitat of such species, 

based upon the best scientific and commercial data available 

at the time of such consultations. No such consultations have 

yet occurred. 

221. Whenever the FWS modifies any springflow or aquifer level 

determination that FWS had previously made pursuant to the 

requirements of this Judgment, whether such modification is 

made pursuant to ESA Section 7(a)  (2) consultations or 

otherwise, the previous determination made by FWS is not 

entitled, by reason of the requirement to make the 

determinations imposed upon FWS by this Judgment, to any 

presumption of correctness in any subsequent judicial review 

of the modified determination. 

IN ACCORDANCE WITH the foregoing Findings of Fact and 

~onclusions of Law, the Court will enter its Judgment in the above- 

captioned cause in favor of Plaintiff and Plaintiff-Intervenors. 

7 

SIGNED this L- ; , J  /ej , 1993. 

//- - 0 V ,, --&.I C- I - - 

HONORABLE LUCIUS D. BUNTON, I11 
SENIOR DISTRICT JUDGE 
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PLAINTIFFS' AMENDED AND SUPPLEMENTAL COMPLAINT 

TO THE HONORABLE LUCIUS D. BUNTON, 111, SENIOR DISTRICT JUDGE: 

NOW COME the Sierra Club and Clark Hubbs, Plaintiffs, by and 

through their attorneys of record, and file this their Amended and 

Supplemental Complaint, seeking additional relief under the 

Endangered Species Act ("ESAW) , 16 U.S.C.A. 3 5  1531 et seq., the 

Comprehensive Environmental Response, Compensation and Liability 

Act (wCERCLAN), 42 U.S.C.A. 8 5  9601 et seq., and other federal 

statutes because of the growing threat to endangered species and 

human water supplies dependent on the Edwards Aquifer. 

EXHIBIT "D" 



On February 1 and May 26, 1993, this Court ordered the United 

States Fish and Wildlife Service ("USFWSW) to define the minimum 

continuous natural springflows fromthe Edwards Aquifer ("Edwardsw) 

at Comal Springs and San Marcos Springs needed to avoid takings of, 

jeopardy to, or damage or destruction of endangered and threatened 

species. In response to this Courtfs Order, USFWS determined that 

Fountain Darters begin to be taken when the springflow from the 

Comal Springs drops to 200 cfs, that the continued existence of the 

species is jeopardized when Comal springflow drops to 150 cfs, and 

that the continued existence of other species is jeopardized when 

San Marcos springflow drops to 100 cfs. 

The Court also ordered the Defendant-Intervenor the Texas 

Water Commission ("TWCW), predecessor of the Texas Natural Resource 

conservation Commission (@9TNRCCw ) , to prepare a plan for regulation 
of Edwards water withdrawals under state law that @*assures that the 

Comal Springs and San Marcos Springs will not drop below jeopardy 

levels as defined by the USFWS, even in a repeat of the drought of 

record. . . . ** In response to this Court's Order, the TWC prepared 

a plan and filed it by the deadline set by the Court. However, 

that plan "does not come close to providing for adequate flow.*I 

(The Center for Research in Water Resources, using the Texas Water 

Development Board's own computer model.) Not only would the 

springs go dry in the next severe drought, they would go dry 

"probably even during a mild drought." (CRWR (1993) at p. 82.) 

In its 1993 Judgments and Findings, this Court also found 

that, neven if the needs of endangered species were disregarded 

entirely, there is a water-quality floor below which the level of 



the water in the Edwards should not be allowed to drop, solely for 

water supply purposes." The Court found that water-quality floor 

to be essentially the same as the floor needed to protect 

endangered species -- pumping must be limited to the extent 

necessary to maintain adequate, continuous natural springflows from 

the Coma1 and San Marcos Springs at all times, including in a 

repeat of the drought of record, in order to eliminate the threat 

of release of a hazardous substance (hydrogen sulfide) into the 

fresh water in the Edwards. Contamination of the fresh water by 

the migration of such hazardous substance and other pollutants 

could permanently and irreversibly ruin the Edwards as a water 

supply 

In its 1993 Judgments and Findings, this Court recognized that 

the Sierra Club and Plaintiff-Intervenors had deliberately deferred 

requesting more drastic relief, in hopes that responses to these 

orders by the State of Texas, San Antonio and the Federal 

government would result in adequate regulation of Edwards 

withdrawals by the State of Texas and the rapid acquisition by San 

Antonio of adequate additional water supplies. But this Court also 

recognized that these authorities might fail or refuse to carry out 

their respective duties concerning the Edwards, in the absence of 

stronger judicial mandates. This Court therefore provided that 

Plaintiff and Plaintiff-Intervenors could seek additional relief. 

In this Court's February 25, 1994 order appointing Joe G. 

Moore, Jr. as monitor, the Court found "there is no plan in effect 

by any Federal, State or local governmental entity that adequately 



protects against violations of the ESA caused by unregulated 

pumping from the Edwards Aquifer." In the words of this Court: 

. . . One year after the original Judgment and Findings 
of Fact and ~onclusions of Law were entered in this case, 
the State of Texas still does not have in effect a 
regulatory system for the Edwards Aquifer, and the City 
of San Antonio has failed to develop any water supplies 
from sources other than the Edwards Aquifer. 

February 25, 1994 Order Appointing Joe G. Moore, Jr. As Monitor, p. 

The Court in its Order nstrongly urgedn the City of San 

Antonio and the TNRCC to act. With respect to the TNRCC, the Court 

"strongly urgedw the TNRCC to act by April 1, 1994, by submitting 

by that date a corrected plan that would be adequate even in a 

repeat of the drought of record. 

Unfortunately, but predictably, San Antonio continues to 

refuse to take any meaningful steps to acquire new water supplies, 

and the TNRCC apparently refuses to assist this Court in any way 

unless it is ordered to act by this Court. Strong urgings by this 

Court simply are not enough to overcome the political pressures 

imposed upon the TNRCC by San Antonio and others. 

As recognized by this Court, three major objectives must be 

achieved in order to both protect the species against jeopardy and 

eliminate the threat of a release of a hazardous substance into the 

fresh water in the Aquifer: 

(1) Withdrawal Reaulation. Withdrawals must be limited to 

whatever levels are needed to insure that the required 

minimum jeopardy springflows (at least 150 cis at Coma1 

and at least 100 cfs at San Marcos) will be maintained at 



all times, including during a repeat of the drought of 

record. During major droughts, drastic curtailments from 

current levels of withdrawals will be required. The 

regulation of withdrawals could either be direct (e.g., 

a comprehensive regulatory system based on permits), or 

indirect (e.g, closure of San Antonio military bases, 

withholding of federal funds, or ceasing other federal 

actions that lead to pumping), or some combination of the 

two. 

(2) Conservation and Reuse. All users of water from the 

Aquifer must take all steps reasonably possible to 

conserve and reuse water, thereby reducing their demand 

for water to reasonable and non-wasteful levels. 

(3) Additional Water Su~~lies. Even with significant demand 

reductions due to conservation and reuse, San Antonio and 

others in the San Antonio region must have available for 

immediate use, particularly during droughts, substantial 

quantities of water from other sources. Studies show 

that there is plenty of water currently available on a 

firm basis from other sources, either on a permanent 

basis or for a substantial number of years, without 

having to build any new water supply reservoirs. The 

rapid development of these currently-available water 

supplies for use by San Antonio and others will avoid or 

minimize the economic harm that would otherwise occur 

when withdrawals from the Aquifer must be curtailed 

drastically during droughts. Avoiding or minimizing 



economic harm is a laudable objective in and of itself. 

In this case, however, taking action that will avoid or 

minimize economic harm during major droughts will also 

best insure protection of the listed species and 

elimination of the threat of contamination of the 

Aquifer -- if the curtailment of pumping required during 
a major drought will not cause an economic trainwreck, 

there should be no real incentive to try to pump more 

than the allowable amounts during that drought. 

This Amended and Supplemental Complaint seeks additional 

relief because of the unlawful failures or refusals of the State of 

Texas to limit Edwards withdrawals sufficiently to protect 

endangered species and human water quality and quantity, and of San 

Antonio to conserve and reuse water and develop alternative water 

supplies for itself and others in the San Antonio region. This 

Amended and Supplemental Complaint also seeks additional relief, to 

the extent such relief becomes necessary, because of the unlawful 

failures or refusals of the Secretary of the Interior, the 

Department of the Interior (ovUSDOI") , USFWS, Environmental 

protection Agency (wUSEPAw), Department of Transportation 

("USDOTtl), Department of Agriculture ("USDOAW) , Department of 

Defense (ttUSDODw), United States Defense Base Closure and 

Realignment Commission ("US Base Closure Commissionw), TNRCC, and 

San Antonio to carry out federal duties to avoid jeopardizing 

endangered species and to eliminate the threat of releases into 

human water supplies of hazardous substances. 



plaintiffs seek a quick, comprehensive, equitable, 

environmentally acceptable and economically feasible solution to 

the problem. Such a solution can be achieved, with the assistance 

of this Court, if the Federal parties, State parties and San 

~ntonio cooperate. Specifically, Plaintiffs request the following 

additional relief at this time: 

(1) An order of this Court declaring that there is a 

substantial and imminent threatened release of hydrogen 

sulfide, a hazardous substance, into the fresh water in 

the Edwards Aquifer, due to excessive Edwards pumping; 

and that this threat constitutes an emergency for public 

health and safety purposes as well as endangered species 

purposes, because it threatens the Edwards ecosystem, on 

which both 1.5 million people and many endangered and 

threatened species depend, with catastrophic, 

irreversible damage. 

( 2 )  An order of this Court directing the Monitor to prepare, 

by August 1, 1994, an Emergency Withdrawal Reduction Plan 

that defines which withdrawals should be limited, and to 

what extent and under what conditions they should be 

limited, to assure that the Coma1 springs and San Marcos 

springs will not drop below jeopardy levels, as defined 

by the USFWS, at any time, even in a repeat of the 

drought of record. The Emergency Withdrawal Reduction 

Plan should correct the March 1, 1993 plan submitted by 

the TWC by assuming that the repeat of the drought of 

record has already begun some time prior to the date the 



corrected plan is adopted by TNRCC, or that it will begin 

immediately thereafter. The Emergency Withdrawal 

Reduction Plan should attempt to minimize overall adverse 

economic impacts of the region. Essential elements of an 

Emergency Withdrawal Reduction Plan are contained within 

the Plaintiffs' Proposed Recovery and Consultation Plan, 

attached as Exhibit A. 

( 3 )  An order of this Court directing the Monitor to prepare, 

by August 1, 1994, a preliminary, conceptual Emergency 

Water Conservation and Reuse Plan definingthe reductions 

in withdrawals that could reasonably be achieved simply 

by conservation and reuse, and the anticipated timetable 

and the estimated costs of finalization of that plan and 

of the actions needed to fully implement the final plan. 

(4) An order of this Court directing the Monitor to prepare, 

by August 1, 1994, a preliminary, conceptual Emergency 

Water Supply Plan for the San Antonio region, defining 

the amounts of water currently available from other 

sources that, in addition to reasonable conservation and 

reuse measures, are necessary or desirable to eliminate 

the emergency threat of release of a hazardous substance 

into the fresh water in the Edwards and avoid jeopardy to 

the listed species during a repeat of the drought of 

record, the facilities needed to be able to fully utilize 

such alternative water supplies, the proposed customers 

of such system in addition to the City of San Antonio, 

and the anticipated timetable and estimated costs of 



finalization of that plan and of the design, acquisition, 

construction and other actions needed to fully implement 

the final plan. 

(5) As soon as possible after August 1, 1994, an order of the 

Court : 

(a) approving the Monitorls Emergency Withdrawal 

Reduction Plan, his preliminary, conceptual 

Emergency Conservation and Reuse Plan, and his 

preliminary, conceptual Emergency Water Supply 

Plan, with such modifications as may be deemed 

necessary or desirable by the Court; 

(b) ordering the TNRCC to immediately begin and 

thereafter continue reducing withdrawals pursuant 

to the approved Emergency Withdrawal Reduction 

Plan; 

(c) ordering the TNRCC to immediately commence and 

thereafter diligently pursue to completion the 

finalization of the approved preliminary, 

conceptual Emergency Conservation and Reuse Plan, 

and the actions needed to fully implement the final 

plan; 

(d) ordering and/or authorizing the appropriate party 

or parties to immediately commence and thereafter 

diligently pursue to completion the finalization of 

the approved preliminary, conceptual Emergency 

Water Supply Plan, and the design, acquisition, 



construction and other actions needed to fully 

implement that final plan. 

( 6 )  An order of this Court requiring the City of San Antonio 

to pay all costs incurred by the party or parties ordered 

and/or authorized by this Court to finalize the approved 

preliminary, conceptual Emergency Water Supply Plan, and 

to design, acquire, construct and take other actions 

needed to fully implement that final plan, subject to 

further order of this Court at a later date requiring 

contribution by others pursuant to f 107 (a) of CERCLA 

and/or other laws or equity to the extent that 

contribution is later sought by San Antonio and found by 

this Court to be appropriate. 

( 7 )  An order of this Court requiring the City of San Antonio 

to reimburse Plaintiffs under I 107 (a) of CERCLA for all 

necessary costs of response incurred by Plaintiffs to 

eliminate the threat of release of a hazardous substance 

into the fresh water in the Edwards. 

Plaintiffs recognize the possibility that the TNRCC and/or San 

Antonio may fail or refuse to act as ordered by this Court or to 

act timely, or they may be prevented from doing so by other 

historically recalcitrantparties. Accordingly, plaintiffs request 

that this Court be prepared to pursue an alternative course of 

action, dropping the "blunt ax" of federal regulation if it becomes 

necessary to do so. In order to be able to drop the blunt ax on 

short notice, this Court should enter the following orders now: 



(1) An order of this Court requiring the USFWS under ESA S 4 

to act, by August 1, 1994, on the pending requests for 

listing of endangered and threatened species at Comal 

Springs, to designate the critical habitat of those 

species and of the Texas Blind Salamander by the same 

date, and to develop a recovery plan for each endangered 

and threatened species dependent on Edwards waters. Each 

such recovery plan may either be a new freestanding plan 

or part of an amended and updated version of the existing 

San Marcos Recovery Plan. Plaintiffs request that the 

Court order require the USFWS, in consultation with other 

federal and state authorities, to include within the 

recovery plan or plans concrete s t e ~ s  the USFWS and other 

federal and state authorities will implement, to prevent 

jeopardy to endangered species and human water quality 

and quantity. Plaintiffs request that this Court order 

the USFWS to include, within the recovery plan or plans, 

s~ecific dates, Edwards levels and Comal and San Marcos 

s~rinaflow levels as of which they will implement such 

steps. Plaintiffs also request that this Court order the 

USFWS and those with whom USFWS consults or confers to 

consider the Plaintiffsf Proposed Recovery and 

Consultation Plan attached as Exhibit A. 

(2) An Order of this Court directing the Secretary of the 

~nterior and the USDOI, USFWS, USEPA, USDOT, USDOA, USDOD 

and the US Base Closure Commission (the "Federal 

Defendants") , and requesting the United States ~eological 



Survey and the Texas Parks and Wildlife Department, to 

immediately form an Edwards Interagency Task Force to 

consult and affirmatively plan under ESA 5 7 and other 

federal statutes including but not limited to CERCLA. 

The Task Force should promptly identify activities these 

and other agencies authorize, fund or carry out, directly 

or indirectly, singularly or cumulatively, that lead to 

pumping from the Edwards, and it should define the 

actions that should be taken or ceased by these and other 

agencies to avoid jeopardy to the listed species and 

eliminate the threat of release of a hazardous substance 

into the fresh water in the Edwards, the water supply for 

1.5 million people as well as the listed species. 

Examples of the actions that should be planned for 

include the following: 

(a) ceasing or severely limiting or conditioning all 

federal funding that leads to pumping; 

(b) closure of San Antonio's military bases and, if 

possible, relocation to any one or more of the many 

cities in Texas that have adequately planned, and 

paid, for their current and future water supplies; 

and 

(c) revoking or severely limiting or conditioning all 

NPDES discharge permits issued by EPA where the 

effluent is derived in whole or in part from water 

withdrawn from the ~quifer. 



An order of this Court declaring that the Federal 

Defendants, TNRCC and the City of San Antonio are in 

violation of ESA S 9's prohibitions against harm to or 

harassment of endangered species. The State of Texas 

owns the water flowing through the Edwards in trust for 

the benefit of the public, and the State's failure to 

properly regulate withdrawals of its water is causing the 

threat of takings of species and of a release of a 

hazardous substance into the fresh water in the Edwards. 

The State of Texas owns the water in the Edwards in trust 

for the benefit of the public because the Edwards has all 

the essential characteristics of a surface watercourse 

and, therefore, title to its waters was reserved by the 

sovereign when the sovereign conveyed title to lands 

overlying the water. In the alternative, the State of 

Texas owns the waters of the Edwards as trustee pursuant 

to ~rticle XVI, 5 59 of the Texas Constitution. In 

either event, and in the further alternative, the TNRCC 

has the state constitutional and statutory power and duty 

to preserve and protect these natural resources to the 

extent required to comply with federal law protecting 

both endangered species and human water supply needs. 

The City of San Antonio is by far the largest single 

pumper of Edwards Aquifer water. A significant portion 

of San Antoniofs pumping is for uses such as irrigating 

lawns and filling swimming pools. The USDOD, at its San 

Antonio military bases, also pumps Edwards Aquifer water, 



much of which is used to irrigate lawns and golf courses. 

These non-essential uses by San Antonio and the USDODfs 

San Antonio military bases can be cut back or eliminated 

if necessary with no disruption of essential public 

health or safety and little economic impact. 

Additionally, the Federal Defendants have authorized, 

funded and carried out actions that allow, maintain and 

promote Edwards withdrawals that take endangered species 

and threaten release of a hazardous substance into San 

~ntonio's and others8 water supply. 

Plaintiffs do not at this time request the following relief. 

However, should it ever become necessary because of lack of 

cooperation by San Antonio or others, or because of lack of 

required action by Federal agencies, Plaintiffs will request the 

following relief: 

(1) An order of this Court that the Federal Defendants 

immediately cease authorizing, funding or carrying out, 

directly or indirectly, singularly or cumulatively, any 

activity that leads to withdrawals from the Edwards 

Aquifer, and that the Federal Defendants take affirmative 

actions within their authorities that will lead to 

reductions of withdrawals, to the extent such withdrawals 

threaten jeopardy to endangered species and release of a 

hazardous substance into the fresh water in the Edwards. 

(2) An order of this Court that the city of San ~ntonio and 

the USDOD immediately cease withdrawals of water to the 

extent necessary to avoid any takings of listed species 



and the threat of release of a hazardous substance into 

the fresh water in the Edwards. 

This Amended and Supplemental Complaint still does not seek 

the most drastic relief: orders of this Court directly and 

immediately restricting pumping. Plaintiffs continue to hope that 

such relief can be avoided. For the sake of absolute, unmistakable 

clarity, however, the Plaintiffs do outline the pumping cutbacks 

that they believe are needed, and that will be sought, if 

necessary: 

(1) limit total Edwards withdrawals to 350,000 acre-feet per 
year in ordinary years by prohibiting all lawn watering 
and, to the extent necessary, all other irrigation use of 
Edwards water; 

(2) limit total Edwards withdrawals to 150,000 acre-feet per 
year if the Comal springflow drops to 200 cfs (this 
occurs at a J-17 Aquifer level of approximately 650 feet, 
m.s.1.) by prohibiting, among other uses, any remaining 
lawn watering and other irrigation use of Edwards water, 
and all Edwards water pumping by or deliveries to any 
municipal or industrial user commenced on or after 
June 15, 1989, except for such userts public health and 
safety needs (drinking water, firefighting, hospitals); 

( 3 )  prohibit all remaining Edwards pumping not necessary to 
meet public health and safety needs if the Comal 
springflow drops to 150 cfs or the San Marcos springflow 
drops to 100 cfs. 

A more detailed description of the pumping cutbacks that the 

Plaintiffs will seek if necessary is contained in the Plaintiffst 

Proposed Recovery and Consultation Plan attached as Exhibit A. 

Plaintiffs respectfully request that the Court's order afford 

Plaintiffs an additional opportunity to seek such injunctive relief 

if climatic conditions make it appear necessary. 



JURISDICTION 

1. ~urisdiction of this action is founded upon 16 U.S.C. 

5 1540(~), 42 U.S.C. S 9607 and 28 U.S.C. 8 1331 (1978). 

2. Plaintiff Sierra Club and GBRA gave notice of S 9 takings due 

to excessive withdrawals from the Edwards, and gave notice 

that the Federal Defendants had failed to prevent excessive 

withdrawals by failing to perform their non-discretionary 

duties under the ESA, and Plaintiffs Sierra Club and Clark 

Hubbs gave additional notice of all violations alleged herein 

to all Defendants. 

VENUE 

3. Venue lies in the Western District of Texas pursuant to 28 

U.S.C. S 1391(e), 16 U.S.C. S 1540(g) (3) (A) and 42 U.S.C. 

5 9607 because violations alleged herein are occurring within 

the boundaries of the Western District of Texas and actions 

that form the basis for the claims in this litigation are 

taking place within the boundaries of the Western District of 

Texas. 

PLAINTIFFS 

4 .  The Sierra Club is a non-profit California corporation having 

its principal place of business in San Francisco, California. 

The Sierra Club is a national conservation organization with 

a membership of more than 560,000. Approximately 22,000 of 

these members reside in Texas. The Sierra Club has 40 members 

in New Braunfels and 70 members in San Marcos, Texas. The 

Coma1 County members are part of the Alamo Regional Group of 

the Sierra Club. The San Marcos members belong to the Austin 



Regional Group of the Sierra Club. The Club has many members, 

such as Clark Hubbs, who have direct personal interests in the 

Edwards Aquifer, the Comal and San Marcos Springs, or in the 

endangered and threatened species dependent upon their waters. 

The Sierra Club has the following purposes: to enhance 

and protect by all lawful means the natural resources and 

human environment of the United States and the earth; to 

explore, enjoy and preserve the scenic resources of the United 

States, including its canyons, deserts, mountains, waters, and 

to undertake scientific, literary, and educational studies 

concerning them; to educate the people with regard to the 

national and state lands, parks, monuments, and other natural 

resources and to enlist public interest and cooperation in 

natural resources protection. 

Clark Hubbs is the Clark Hubbs Regent Professor Emeritus 

of Zoology of The University of Texas at Austin. He has been 

a member of the Sierra Club since 1986. He secured promotions 

and established his reputation in the academic community on 

the basis, among others, of studies of two endangered species 

found only at Comal and San Marcos Springs. He has visited 

the springs on countless occasions over forty years and 

continues to do so both to observe the species and to enjoy 

the aesthetic beauty and distinct ecological diversity in 

these systems. 

8TANDING 

5. Under 16 U. S. C. 5 1540 (g) (1) (A) , any person may commence a 
civil suit to enjoin any person, including the federal, state 



or local government, who is alleged to be in violation of the 

Endangered Species Act. Under 16 U.S. C. 5 1540 (g) (1) (C) , any 

person may bring a civil suit against the Secretary of 

Interior for failure to perform an ESA duty which is not 

discretionary with the Secretary. 

6. The term wperson" incudes organizations such as the Sierra 

Club and individuals such as Clark Hubbs. The Sierra Club has 

members who would be injured in fact by the takings and 

ultimately extinction of the endangered or threatened species 

dependent upon the Edwards Aquifer, Comal and San Marcos 

Springs ecosystem and by the poisoning of the ecosystem with 

hydrogen sulfide. Some live immediately alongside of and/or 

directly use portions of the ecosystem for recreational, 

aesthetic, or water supply purposes. They have long-term 

continuous interests in some members seeing or studying one or 

more of these species and/or their ecosystem. Clark Hubbs has 

for many years studied the fountain darter, an endangered 

species found in the wild only at the Comal and San Marcos 

Springs, has published studies of the fountain darter, and 

continues to visit the Coma1 springs for the purpose of 

observing and studying the fountain darter. Clark Hubbs named 

the San Marcos Gambusia, a species listed as endangered and 

said in the San Marcos Recovery Plan to exist in the wild only 

in the San Marcos Springs, as a distinct species. He has 

served as a member of or consultant to a number of recovery 

terms. 



7. Individual Sierra Club members live in Austin, San Antonio, 

San Marcos, or New Braunfels. They have visited the springs 

many times to enjoy the ecosystems and the species, intend to 

continue doing so, and can readily do so if the springs are 

not allowed to dry up or species are not extirpated. (Kramer 

Testimony). Sierra Club member Dr. Clark Hubbs lives in 

Austin. He has visited the springs for these purposes as 

recently as September 1992. (Hubbs Testimony) . The Lone Star 
Chapter of the sierra Club organized group trips to the 

springs for similar purposes, intends to continue to do so, 

and can readily do so if the springs are not allowed to dry up 

or species are not extirpated. (Kramer ~estimony). 

8. Injuries-in-fact to the sierra Club, its members, and 

individuals such as Clark Hubbs are caused both by those who 

pump from the Edwards ~quifer and by federal, state and local 

governmental agencies and others who have duties to provide 

information concerning these risks, to plan to reduce these 

risks, and to take actions or forbear from actions as 

necessary to assure against these risks. These injuries are 

redressable by order of this Court, as the previous responses 

to this litigation and to this Court's orders show. 

9. This instant lawsuit and this Court's earlier orders have 

already prompted long-overdue efforts to determine and to 

protect minimum springflows for these spring-dependent 

species. 



DEFENDANTS 

10. Bruce Babbitt is the United States Secretary of the Interior 

and is head of the Department of the Interior, successor to 

Manuel Lujan, previously served with citation in this cause. 

The USFWS, the agency within the Interior Department to which 

the Secretary has delegated ESA duties relevant to this 

matter, has previously been served. 

11. The USDOA is a federal agency that authorizes, funds or 

carries out activities that directly or indirectly maintain or 

increase pumping from the Edwards, especially by commercial 

irrigation agriculture interests. 

12. The USDOT is a federal agency that authorizes, funds or 

carries out activities that directly or indirectly result in 

continued or increased pumping from the Edwards. 

13. The USEPA is a federal agency that authorizes, funds or 

carries out activities that directly or indirectly result in 

continued or increased pumping from the Edwards, and has 

principal CERCLA responsibility. 

14. The USDOD is a federal agency that authorizes, funds or 

carries out actions that directly or indirectly result in 

continued or increased pumping from the Edwards, principally 

the USDOD bases in the San ~ntonio area with their water use 

demands, especially for irrigation of officers' golf courses. 

15. The US Base Closure Commission is a federal agency, in 

accordance with the Defense Base Closure and ~ealignment Act 

of 1990, Pub. L. No. 101-510, !j 2901 et sea.. as amended, that 

makes recommendations for closure or realignment of all 



military bases in the San Antonio area that directly or 

indirectly result in continued or increased pumping from the 

Edwards. 

16. The TNRCC is a state agency, successor to the Texas Water 

Commission, Defendant-Intervenor, that has the authority and 

duty to regulate withdrawals of state water, and the authority 

and duty to regulate all water that is under ground, 

regardless of ownership, to prevent water quality damage. 

17. The City of San Antonio is a municipality, a home-rule city 

organized under the constitution and laws of the State of 

Texas. San Antonio is by far the largest single pumper of 

Edwards water, more than ten times larger than the next 

largest. Alone among Edwards pumpers, San Antonio has the 

legal and practical power to arrange meaningful alternative 

water supplies without federal or state assistance. San 

Antonio has failed to pursue any realistic, cost-effective, 

environmentally sound water supply alternatives. A 

significant portion of San Antonio's pumping during the most 

critical time periods is for lawn watering, a use which could 

be curtailed or eliminated without loss of jobs or tax 

revenues. San Antonio has known for more than 40 years that, 

because of its reliance on Edwards water, its citizens and 

businesses do not have a safe and reliable water supply. 



COUNT ONE 

Violations by the Secretary of the Interior 
and USFWS of ESA 5 4 ~uties to List, to 
Designate critical Habitat, to Regulate to 
Protect Threatened Speoies, to Develop 
Recovery Plans, and to Implement Recovery 
Plans 

18. plaintiff repeats and incorporates by reference the 

allegations contained in paragraphs 31 to 296 below as though 

the same were fully and completely set forth herein. 

19. 16 U. S. C. 5 1540 (g) (1) (C) of the ESA provides that any person 

may sue the Secretary of the Interior where there is alleged 

a failure of the Secretary to perform any act or duty under 

5 1533 of the Act that is not discretionary with the 

Secretary. 

20. 16 U.S.C. 5 1533 requires the Secretary 

(1) to determine whether any species is endangered or 

threatened and to list such species; 

(2) concurrently to designate the species8 critical habitat; 

( 3 )  to issue regulations to provide for the conservation of 

threatened species; and 

(4) to develop and implement recovery plans for the 

conservation and survival of listed species. 

The Secretary has delegated these duties to USFWS. 

21. This Court is empowered to l*compel [federal administrative] 

agency action unlawfully withheld or unreasonably delayed." 

~dministrative Procedure Act, 5 U.S.C. 5 706(1). 

22. Five invertebrate species found at Coma1 Springs in New 

Braunfels, Texas have been proposed for listing as endangered. 



One, Stvqobromes lor Stvqonectes) ~ecki was deemed by USFWS in 

1984 to be "warrantedw for listing "but precludedw because of 

other pending proposals to list, delist or reclassify species. 

56 F.R. 19632 (April 29, 1991). Ten years later, the 

Secretary/USFWS has still failed or refused to take any action 

on this species. The USFWS on December 14, 1990 decided that, 

as to two others of the five, not enough information was 

provided. fd. As to the remaining two, Heterelmis comalensis 

and a new genus and species in the Prvo~idae family, the USFWS 

on December 14, 1990 found that the petition presented 

substantial information indicating that thee listings may be 

warranted, and published this in the Federal Register on 

April 29, 1991. fd. The Secretary/USFWS are obligated to 

make a listing decision within one year of that finding. The 

USFWS set a May 29, 1991 deadline for comments on the proposed 

listing. Three years later, and more than two years after the 

statutory deadline, the Secretary/USFWS have made no decision 

on these species. Under the circumstances of the substantial 

and imminent threat that excessive pumping from the Edwards 

poses to the Comal Springs ecosystem on which these species 

depend, the USFWS/Secretary's failure or refusal to take 

action on Stvaobromes for Stvaonectes) ~ecki, ~eterelmis 

comalensis, and the new genus and species of ~ r v o ~ i d a e  amounts 

to unlawful withholding of and unreasonable delay in federal 

action required. 

23. Each of the following Comal springs species, Stygobromes (or 

Stygonectes) pecki, Heterelmis comalensis and the new genus 



and species of Dryopidae proposed for listing is a species. 

Each such species is endangered throughout its entire known 

range, the Comal Springs. The principal threat to each such 

species is the destruction, modification or curtailment of its 

habitat, specifically, reduction or cessation of continuous 

natural Comal springflows due to excessive Edwards pumping 

I1resulting from the inadequacy of existing regulatory 

 mechanism^.^^ Its critical habitat consists of the waters of 

the Edwards Aquifer and the Comal Springs. The essential 

recovery plan steps for each such species are measures to 

assure Edwards Aquifer water levels sufficient for minimum 

continuous natural Comal springflow at all times, including in 

a repeat of the drought of record. 

24. USFWSDs failure to act, one way or the other, and USFWSf s 

failure to explain USFWSts action or excuse for inaction, is 

arbitrary and capricious, an abuse of discretion, clearly 

unwarranted by the facts, and amounts to unlawful withholding 

and unreasonable delay. 

25. The Secretary of the Interior and the USFWS have failed or 

refused to designate critical habitat for the Texas blind 

salamander, a species that has long been listed as endangered. 

The Texas blind salamander lives in the Edwards itself. Its 

critical habitat consists of the waters of the Edwards. The 

Secretary of the Interior and the USFWS have made no finding 

and articulated no basis for their failure or refusal to 

designate critical habitat for the Texas blind salamander. 

Their failure or refusal to designate critical habitat for the 



Texas blind salamander is arbitrary and capricious, an abuse 

of discretion, not in accordance with law, clearly unwarranted 

by the facts, and amounts to unlawful withholding and 

unreasonable delay of agency action. 

26. The Secretary of the Interior and the USFWS have failed or 

refused to develop and implement recovery plans for the Texas 

blind salamander and for the Coma1 Springs populations, one of 

two isolated populations, of the fountain darter and the San 

Marcos salamander. Their failure or refusal to develop and 

implement these recovery plans is arbitrary and capricious, an 

abuse of discretion, not in accordance with law, clearly 

unwarranted by the facts, and amounts to unlawful withholding 

and unreasonable delay of agency action. 

27. The Secretary of the Interior and the USFWS have failed to 

implement provisions of the San Marcos Recovery Plan calling 

for (1) vigorous, systematic consultation with federal 

agencies sufficient to prevent jeopardy to endangered and 

threatened species, and (2) strong measures to secure state 

regulation of Edwards water withdrawals sufficient to prevent 

takings of and jeopardy to listed species or, failing adequate 

state regulation, adequate federal agency regulation or, 

failing that, federal court orders curtailing pumping. Their 

failure or refusal to implement these provisions of the San 

Marcos Recovery Plan is arbitrary and capricious, an abuse of 

discretion, not in accordance with law, clearly unwarranted by 

the facts, and amounts to unlawful withholding and 

unreasonable delay of agency action. 



28. The Secretary of the Interior and the USFWS have failed or 

refused to promulgate regulations to protect the San Marcos 

salamander, a species listed as threatened. Their failure or 

refusal to promulgate such regulations is arbitrary and 

capricious, an abuse of discretion, not in accordance with 

lnw, clearly unwarranted by the facts, and amounts to unlawful 

withholding and unreasonable delay of agency action. 

29. Despite repeated notices of violation, orders, and warnings, 

San Antonio and state and federal governments have failed or 

refused to (1) develo~ and (2) im~lement plans that adecruatelv 

restrict withdrawals of Edwards waters and/or to develop 

alternative water supplies. 

30. There is an emergency within the meaning of 16 U.S.C. 8 1533 

which requires immediate action by the Secretary of the 

Interior and the USFWS. Even in moderately dry years, Edwards 

water levels fall within months from current levels to levels 

at which endangered and threatened species are taken and 

jeopardized. At approximately those same levels, the San 

Antonio region's human water supplies are threatened with 

substantial and imminent threat of release of hydrogen 

sulfide, a hazardous substance, through movement of the bad- 

water line. The failure or refusal of the Secretary of the 

~nterior and the USFWS to act is arbitrary and capricious, an 

abuse of discretion, not in accordance with law, clearly 

unwarranted by the facts, and amounts to unlawful withholding 

and unreasonable delay of agency action, and an abdication of 

responsibility. 



c o r n  TWO 

Violations by the Federal Defendants of ESA 
8 7 Duties t o  Prevent Jeopardy t o  and Develop 
and Carry Out Reaaonablo and Prudent Programs 
and Alternatives for  Conservation of Listed 
Species 

31. Plaintiff repeats and incorporates by reference the 

allegations contained in paragraphs 67 to 296 below as though 

the same were fully and completely set forth herein. 

32. 16 U.S.C. 5 1540 (g) (1) (A) provides that any person may sue to 

enjoin any governmental agency which is alleged to be in 

violation of the ESA or of any regulation issued under the 

authority thereof. 

33. 16 U.S. C. § 1536 (a) (1) requires the Secretary of the Interior 

to "review other programs [other than ESA programs] 

administered by him and utilize such programs in furtherance 

of the purposes of [the ESA].H 

34. The Secretary has not utilized other programs administered by 

him in furtherance of the purposes of the ESA as applied to 

protection of the Edwards species and their ecosystems against 

their greatest threat, excessive withdrawals of Edwards water. 

35. No written records maintained by the Secretary reflect any 

review of all programs administered by him to determine which 

programs could and should be so utilized. 

36. 16 U. S. C. 1536 (a) (1) requires all other Federal agencies to 

"utilize their authorities in furtherance of the purposes of 

[the ESA] by carrying out programs for the conservation of 

[listed species] . It 



37. Each of the Federal Defendants has authorities it could use in 

furtherance of the purposes of the ESA by carrying out 

programs for the conservation of the Edwards, Comal and San 

Marcos species against their greatest threat, excessive 

withdrawals of Edwards water. Such authorities include, 

without limitation, 49 U.S.C. 5 303 (1993 Partial Revfn) 

(Transportation obliged to use @la11 possible planning1@ to 

minimize harm to wildlife) ; 7 U.S.C. 5 1010 (Agriculture 

obliged to develop Itprogram of land conservationw to assist in 

"presenring natural resources, protecting fish and wildlife,@@ 

and "protecting the watersheds of navigable streams1@ ; 7 U. S . C. 
5 5401 et.seq. (Agriculture required to develop and implement 

detailed plan "to evaluate, prevent and mitigate environmental 

problems that may result from agricultural productionw); and 

7 U.S.C. 5 5501 et.seq. (Agriculture required to develop and 

implement a l@coordinated, integrated and comprehensive intra- 

agency program to protect waters from contamination from . . . 
agricultural production practices."). 

38. The Federal Defendants have not utilized their authorities in 

furtherance of the purposes of the ESA by carrying out 

programs for the conservation of the Edwards, Comal and San 

Marcos species against their greatest threat, excessive 

withdrawals of Edwards water. 

39. No written records maintained by any of the Federal Defendants 

reflect any review of their authorities to determine which 

such authorities could and should be used to carry out 

programs for the conservation of the Edwards, Comal and San 



Marcos species against their greatest threat, excessive 

withdrawals of Edwards water. 

40. 16 U.S.C. 5 1536(a) (2) requires each Federal agency, in 

consultation with and with the assistance of the Secretary, to 

"insure that any action authorized, funded or carried out by 

such agency," no matter what that action may be, "is not 

likely to jeopardize the continued existence of any endangered 

species or result in the destruction or adverse modificationt1 

of the critical habitat of such species. Under 16 U.S.C. 

5 1536(d), once such consultation starts, the federal agency 

and the applicant 81shall not make any irreversible or 

irretrievable commitment of resourcesn that would have 'Ithe 

effect of foreclosing the formulation or implementation of any 

reasonable and prudent alternatives" that would not jeopardize 

the species. 

41. Each of the Federal Defendants authorizes, funds or carries 

out activities that may affect the Edwards, Coma1 and San 

Marcos species and that, separately or in combination with the 

activities of others, are likely to jeopardize the continued 

existence of such species. None of these agencies is in 

consultation with the Secretary of the Interior or the USFWS 

to insure that its actions are not in fact likely to 

jeopardize any of the Edwards species. Each of these agencies 

continues to make, and to allow applicants for authorization 

or funding to make, irreversible or irretrievable commitments 

of resources that have the effect of foreclosing any 



reasonable and prudent alternatives to orders drastically 

restricting pumping. 

42. The USDOA authorizes, funds or carries out activities that 

encourage or allow irrigation agriculture dependent on Edwards 

water, including loans, crop subsidies, grants, technical 

staff assistance, and marketing promotions to agribusinesses 

in Medina, Uvalde and rural Bexar counties. 

43. The USDOT authorizes, funds or carries out activities that 

encourage or allow municipal and industrial development 

dependent on Edwards water, including highway construction in 

the San ~ntonio metropolitan area. 

4 4 .  The USDOD and the US Base Closure Commission each authorizes, 

funds or carries out activities that encourage or allow use of 

Edwards water, including the maintenance and promotion of 

military bases in the San Antonio metropolitan area. 

45. The USEPA authorizes, funds or carries out activities that 

encourage or allow use of Edwards water, including the 

approval of wastewater discharge permits for the city of San 

Antonio and other municipal and industrial pumpers. 

46 .  The USEPA has flagrantly failed in its ESA 1 7 duty to utilize 

its CERCLA authorities to protect human water supplies and 

endangered species against the same threat, excessive Edwards 

pumping. 

47. Hydrogen sulfide is a substance hazardous to human health. 

~xcessive Edwards pumping threatens release of this hazardous 

substance into the human water supply of more than one million 

people. 



48. This threat is imminent and substantial. Hydrogen sulfide is 

a pollutant or contaminant which if released into the 

environment of the Edwards would present an imminent and 

substantial danger to the public health and welfare. There is 

a substantial threat of such a release. 

49. 16 U.S .C. § 9604 gives the President power to take preemptive 

remedial action against the threatened release of any 

hazardous substance, pollutant or contaminant into the 

environment. The President has delegated those powers to the 

USEPA. Pursuant to 42 U.S.C. 5 9605, prevention of the 

threatened release of hydrogen sulfide into the Edwards should 

receive the hiahest priority, "taking into accountIw among 

others, "the population at risk, the potential of the 

hazardous substances at said facilities, the potential for 

contamination of drinking water suppliestt and nthe potential 

for destruction of sensitive  ecosystem^.^^ 

50. 42 U.S.C. 5 9607 makes the owners and operators of facilities 

or sites liable for all costs of removal, remedial action or 

other response to a release or threatened release of a 

substance hazardous to public health. 

51. The TNRCC, on behalf of the State of Texas, is an owner and/or 

operator of the facility within the meaning of CERCLA. 

52. In the alternative, the TNRCC, on behalf of the State of 

Texas, is an owner and/or operator of the facility within the 

meaning of CERCLA by virtue of Tex. Const. art. XVI 5 59 and 

Texas Water Code 5 28.011 as amended. 



53. The City of San Antonio is also an owner and/or operator of 

the facility within the meaning of CERCLA. 

54. Under the facts of the Edwards situation, it is arbitrary, 

capricious, and an abuse of discretion amounting to an 

abdication of statutory responsibility, for USEPA to fail to 

utilize its CERCLA authorities and to take no action under 

42 U.S.C. 5 5  9604, 9605 and 9607 against the TNRCC and San 

Antonio to prevent the threatened poisoning of the Edwards. 

55. 16 U.S.C. 5 1536(a)(4) requires each Federal agency to confer 

with the Secretary on any agency action which is likely to 

jeopardize the continued existence of any species proposed to 

be listed or result in the destruction or adverse modification 

of its proposed critical habitat. None of the foregoing 

agencies has conferred with the Secretary as to any of the 

Coma1 Springs species proposed for listing. 

56. 16 U.S .C. 5 1536 (b) (3) (A) requires the Secretary to provide 

each consulting Federal agency a written statement "detailing 

how the agency action affects the species or its critical 

habitat." The Secretary and USFWS have provided no such 

written statements concerning the Edwards, Coma1 and San 

Marcos species. 

57. 16 U.S.C. 5 1536 (b) (3) (A) also requires the Secretary, if 

jeopardy or adverse modification is found, to propose 

reasonable and prudent alternatives. The Secretary and USFWS 

have not proposed any reasonable and prudent alternatives. 

The only alternatives they have proposed are: (1) hoping the 



State of Texas will do something adequate and (2) hoping that, 

if Texas does not, rain will save the species. 

58- 16 U.S.C. 5 1536(3), (g), (h), (i), ( 11 ,  (k), (11, (m), (n) 

and (0) concern agency actions that need to be curtailed to 

insure that listed species are not likely to be jeopardized, 

or their critical habitat adversely modified, where the 

benefits of those actions may be of regional or national 

significance and may outweigh the benefits of Halternative 

courses of action consistent with conserving the species or 

its critical habitat." The Act creates an Endangered Species 

Committee, popularly known as the God Committee, because of 

its power of life and death over endangered species. The 

Committee consists of seven or more members, including the 

Secretaries of Agriculture, the Army and Interior, the 

Administrator of the EPA, and one person from each affected 

state. 

59. The God Committee may by a 5 to 2 vote authorize Federal 

actions likely to result in extinction if, but only if, it 

determines on the record after adjudicatory hearing that: 

(1) there are no reasonable and prudent alternatives to 

the agency action; 

(2) the benefits of such action clearly outweigh the 

benefits of alternative courses of action consistent with 

conserving the species or its critical habitat; 

( 3 )  the action is of regional or national significance; 

(4) neither the Federal agency concerned nor the 

exemption applicant has "made any irreversible or 



irretrievable commitment of resources prohibited under 

16 U.S.C. 5 1536(d)"; and 

(5) the committee establishes reasonable, necessary and 

appropriate mitigation and enhancement measures "to minimize 

the adverse effects of the agency action upon the endangered 

species, threatened species, or critical habitat concerned." 

16 U.S.C. 8 1536(h) (1). 

60. The full costs of such mitigation and enhancement measures 

shall be borne by the applicant. 16 U.S.C. 8 1536(1). 

61. The Secretary, the USFWS, these federal action agencies, 

irrigators, San Antonio and state authorities have utterly 

failed or refused to explore reasonable and prudent 

alternatives. They have not even acquired information from 

each well operator concerning historic and current usage. 

They have continued to make or authorize, fund or carry out 

irreversible or irretrievable commitments of resources, 

including new water wells, new water customers, and expanded 

military base operations. 

62. The State's vvplanw is to hope the drought of record does not 

repeat itself. At present no state agency is actively 

asserting authority to develop and implement a plan adequate 

in a repeat of the drought of record. The USFWS's "planw is 

to hope that the State is right, or in the alternative to hope 

that the State will magically develop an adequate plan. In 

the further alternative, the USFWS8 "planIv is to watch the 

extinction of the Comal, San Marcos and Edwards species. 



63. These failures or refusals to plan, consult, confer and 

actively utilize existing authorities to develop reasonable 

and prudent alternatives have three times, in 1984, 1989 and 

1990, jeopardized the Comal, San Marcos and Edwards species 

and caused destruction of or adverse modification to their 

habitat. 

64. Each of the ESA Section 7 defendants "will doubtless have to 

coordinate its planning efforts with other agencies." Such 

wcoordinationw is "contemplated under the ESA." Seattle 

Audubon 80cfv v. Evans, 952 F.2d 297, 302 (9th Cir. 1991). 

Such multiagency, multistatute coordinated ESA Section 7 

consultation and recovery planning is entirely feasible. 

65. Federal, state and local agencies have two clear precedents to 

compare. In the northern spotted owl/old growth timber 

controversy, the U.S. Forest Service of the Department of 

Agriculture and the Bureau of Land Management, USFWS and 

National Parks Service of the Department of the Interior 

formed an Interagency Scientific Committee whose mission was 

"to develop a scientifically credible conservation strategy 

for the northern spotted owl in the United States." Seattle 

Audubon 80crv V. %Vans, 771 F.Supp. 1081, 1085 (W.D. Wash. 

1991). But then political directives "by higher authorities 

in the executive branch1@ countermanded interagencyf s plan and 

dictated "deliberate and systematic refusal by the Forest 

Service and the FWS to comply with the laws,11 a "remarkable 

series of violations of the environmental laws." - Id. at 

1089-1090, afffd 952 F.2d 297 (9th Cir. 1991). Because of 



this federal intransigence, federal courts were required to 

order large-scale reductions in clearcut logging. In the 

Upper Colorado River Basin, the Secretary and the USFWS took 

the lead in devising a Section 7 Consultation and Recovery 

~ction Plan, covering multiple endangered species in multiple 

tributaries and mainstream segments of the Colorado, in 

conjunction with multiple other Federal, state and local 

agencies. 

66. The Secretary has colorfully described as   train wreck^^ 

confrontations over protection of listed species and their 

habitat, caused by failure or refusal to plan, consult, confer 

and act to avoid them. If even mild drought conditions begin 

immediately and no coordinated, planned, systematic actions to 

restrict Edwards pumping, to reduce demand and to develop 

alternative supplies have been taken, there will be a 

trainwreck. 



COUNT THREE 

Violations by the Federal Defendants, TNRCC, 
and the City of Ban Antonio of their E8A 5 9 
Duties Not to Harm or Harass Endangered 
Species 

67. Plaintiff repeats and incorporates by reference the 

allegations contained in paragraphs 83 to 296 below as though 

the same were fully and completely set forth herein. 

68. 16 U.S.C. 5 1538 prohibits any person from "takingw any 

endangered species of fish or wildlife. 16 U.S.C. S 1532(19) 

defines "takew to include 8*harass*1 or By regulation, 

the USFWS has defined "harmn to ninclude significant habitat 

modification or degradation where it actually kills or injures 

wildlife by significantly impairing essential behavioral 

patterns, including breeding, feeding or sheltering." 

50 C.F.R. 17.3. This definition has been approved by the 

9th circuit Court of Appeals and applied by the Fifth Circuit 

Court of Appeals. 

sharply reduced springflows--actually killed and injured 

fountain darters, an endangered species, at Coma1 Springs in 

1989 and 1990, by drying up the water they breed, feed and 

shelter in. 

70. The direct, producing cause of this habitat modification or 

degradation that killed and injured fountain darters in 1989 

and 1990 was excessive pumping from the Edwards, principally 

by the City of San ~ntonio and by irrigation agribusiness 

interests in Medina, Uvalde and Bexar Counties. San Antonio 



and many irrigation agribusiness pumpers took fountain darters 

in 1990 despite having previously been served with written 

notice that their pumping had that effect and violated EPA 

§ 9. 

71. A substantial proximate cause of the 1989 and 1990 takings of 

the fountain darters was the failure of the TWC, predecessor 

of the TNRCC, to exercise its clear power and carry out its 

clear constitutional and statutory duties to regulate Edwards 

pumping to preserve contamination of all forms of water found 

under the surface of the ground. 

72. The waters of the Edwards constitute an underground river, and 

as such are owned by the State of Texas in trust for the 

benefit of the public. By allowing pumpers to pump state- 

owned Edwards water without restriction, the TWC/TNRCC allows 

them to take endangered fountain darters. 

73. The TWC in 1992 promulgated rules and regulations concerning 

withdrawals of Edwards water on the basis of its decision that 

the Edwards has all the essential characteristics of a surface 

watercoqrse and is, therefore, an underground river. Without 

ruling on whether the Edwards is in fact an underground river, 

a State district court held that the Commission lacked 

authority "under existing statutesn to regulate on that basis. 

The Commission in 1993 withdrew its rules, and a State appeals 

court has ordered that the district court judgment be vacated 

and the case dismissed as moot. The Edwards is in fact an 

underground river. 



7 4 .  Texas constitution Act XVI S 59 declares "the presentation and 

conservationtt of all waters to be "public rights and dutiesw 

and requires the Legislature to "pass such laws as may be 

appropriate thereto." 

75. The Legislature more than 50 years ago passed what was 

codified as Texas Water Code S 28.011. In 1989 and 1990, this 

statute obligated the relevant state agency, the Texas Water 

Commission, to "make and enforce rules and regulations for 

conserving, protecting, preserving and distributing 

underground, subterranean, and percolating waterttt and 

provided that the Commission nshall do all things necessary 

for this purpose. . . .I@ The Commission sought and obtained 

an Attorney General's Opinion confirming the validity of 

5 28.011. Out of fear of agricultural political pressure, 

however, the Commission never made rules and regulations under 

5 28.011 for conserving, protecting, preserving and 

distributing the waters of the Edwards. 

76. In 1993, the Legislature merged the Texas Water Commission 

into the TNRCC, and amended 5 28.011 to provide that the TNRCC 

"may make and enforce rules and regulations for protecting and 

preserving the quality of underground water.@@ 

77. The TNRCC has taken no action to make rules to protect the 

Edwards Aquifer against contamination by bad water containing 

hydrogen sulfide due to over-pumping of the Edwards. 

78. San Antonio is by far the largest single user of Edwards 

water -- using more than ten times the amount of water used by 
the next largest pumper. San Antonio is the only single user, 



other than the Federal pumpers, with the legal power and 

financial resources, unaided, to develop substantial 

additional resources quickly. For more than 40 years, San 

Antonio has known, found in its own studies and decisions, and 

admitted publicly that its sole reliance on Edwards water is 

foolhardy. Yet San Antonio has done nothing to develop or 

connect to alternative water supply sources in 20 years other 

than to propose the hydrologically trivial and environmentally 

and economically unsound Applewhite Project. San Antonio by 

ordinance "recognizes that Aquifer levels are affected by 

water consumption and reductions in water consumption are 

required to insure the maintenance of an adequate supply of 

water for the economic and ecological well-being of the 

[Aquifer] Region; . . . Yet San Antonio's Aquifer Management 

Plan and Reduction Measures are plainly inadequate to prevent 

takes of and jeopardy to endangered species and contamination 

of the Aquifer by movement of bad water. 

79. In 1993 the Texas Legislature passed S.B. 1477, creating the 

EAA and giving it certain powers and duties to regulate water 

withdrawals from the Edwards, including to "protect aquatic 

and wildlife habitat, to "hold permits . . . under federal law 
pertaining to the Endangered Species Act," and to "protect the 

water quality of the aquifer." The U.S. Department of Justice 

has declined to pre-clear S.B. 1477. The E M  has taken no 

action to regulate withdrawals of water from the Edwards. 

~ccording to the State of Texas, the E M  is tlfrozenw by the 

lack of preclearance. 



80. Unregulated pumping is certain to again cause Aquifer levels 

to drop to where fountain darters are killed or injured by 

substantial springflow modification. This will happen in the 

next mild drought. The State of Texas has no adequate rules 

or regulations in place to prevent this. The State's failures 

and refusals to act represent conscious, knowing decisions to 

violate EPA 5 9 in mild drought conditions. 

81. San Antonio's failures and refusals to reduce pumping fromthe 

Edwards Aquifer sufficiently to prevent renewed takes and 

jeopardy represent conscious, knowing decisions to violate ESA 

f 9 in mild drought conditions. 

82. The Federal Defendants are also substantial proximate causes 

of the past and imminent future takings of and jeopardy to 

endangered Edwards species. They authorize, fund and carry 

out activities that maintain and increase pumping demands on 

the Edwards Aquifer. In combination, they support most of the 

economic activity in Medina, Uvalde and Bexar Counties that 

drives excessive pumping levels. They have made no organized, 

coordinated effort to reduce pumping to sustainable long-term 

levels, nor even to plan for the future reduction of such 

pumping to sustainable levels. Their failures or refusals to 

act, and their decisions to authorize, fund and carry out 

activities that maintain and increase pumping, represent 

conscious, knowing decisions to violate ESA f 9 in mild 

drought conditions. 



, 
FACTS UNDERLYING ALL COUNTS 

Endanuered B~ecies Act Introduction 

83. The Endangered Species Act requires every agency of the United 

States government, every state and local government, and every 

person to take certain steps to protect endangered and 

threatened species and their ecosystems: in this case, the 

species dependent on the Coma1 Springs, the San Marcos 

Springs, and the Edwards. 

84. The United States Supreme Court described the Endangered 

Species Act as "the most comprehensive legislation for the 

preservation of endangered species ever enacted by any 

nation." Tennessee Vallev Authoritv v. Hill, 437 U.S. 153, 

180 (1978). Beyond any doubt, Vongress intended endangered 

species to be afforded the highest of priorities. - Id. at 

174. "The plain intent of Congress in enacting this statute 

was to halt and reverse the trend toward species extinction, 

whatever the cost.tt Id. at 184. The ESA reflects "an 

explicit Congressional decision to require agencies to afford 

first priority to the declared national policy of saving 

endangered speciesw and "a conscious decision by Congress to 

give endangered species priority over the 'primary missionst 

of federal agen~ies.~ u. at 185. 
85. Quoting from a House Committee report, the Supreme Court 

echoed Congress' concern both about the unknown uses 

endangered species might have and about the unforeseeable 

place such species may have in the chain of life on the earth: 



"As we homogenize the habitats in which these 
plants and animals evolved and as we increase the 
pressure for products that they are in a position 
to supply (usually unwillingly) we threaten 
their -- and our own -- genetic heritage. 

"The value of this aenetic heritaae is, mite 
literallv. incalculable. 

**From the most narrow possible point of view, 
it is in the best interest of mankind to minimize 
the losses of uenetic variations. The reason is 
simple: they are potential resources. They are 
keys to puzzles which we cannot solve, and they 
provide answers to questions which we have not yet 
learned to ask. 

IITo take a homely, but apt example: one of the 
critical chemicals in the regulation of ovulations 
in humans was found in a common plant. Once 
discovered, and analyzed, humans could duplicate it 
synthetically, but had it never existed -- or had 
it been driven out of existence before we knew of 
its potentialities -- we would never have tried to 
synthesize it in the first place. 

IIWho knows, or can say, what potential cures 
for cancer or other scourges, present or future, 
may lie locked up in the structures of plants which 
may yet be undiscovered, much less analyzed? . . . 
Sheer self interest impels us to be cautious.** 

Id. at 178 (quoting H.R. Rep. No. 93-412, 87th Cong., at 4-5 - 
(1973)) (emphasis added by Supreme Court). 

86. The requirements of the various endangered and threatened 

species are extremely complex; unfortunately, the earthlings, 

collective knowledge on these issues is still in the infant 

stages. Accordingly, any permitted deviations from the 

natural conditions granting the known requirements should be 

assumed to harm the endangered and threatened species. 

87. The ESA also calls for the protection of endangered and 

threatened species8 ecosystems, especially the critical 



portions of their habitats. This protection serves human 

interests in another way besides preserving biodiversity. 

Humans depend on many of the same ecosystems that endangered 

species do, and suffer many of the same harms. In this case, 

movement of the bad-water line as a result of excessive 

Edwards pumping would cause devastating and irreversible harm 

both to the Edwards species and to the 1.5 million people who 

use Edwards water. 

fntroduction to CERCLA 

88. CERCLA was passed in 1980 in reaction to Love Canal and other 

public health disasters, and amended and strengthened in 1986. 

CERCLA seeks to identify sites where hazardous substances have 

been released or where there is a threatened release of 

hazardous substances to the environment. 

89. Among other provisions, CERCLA makes the owners and operators 

of sites which have released or which threaten to release 

hazardous wastes liable for all necessary response costs 

incurred by others. CERCLA also gives the EPA power to take 

preemptive action against threatened releases of hazardous 

substances that may present nimminent and substantialw danger 

to public health or the environment. "Imminent** is not 

limited to **immediate.** It includes harm that is reasonably 

certain to occur if nothing is done. 

90. If nothing adequate is done about excessive Edwards pumping, 

release of hydrogen sulfide into the Edwards is certain to 



occur in a repeat of the drought of record. Such a release is 

reasonably certain in the next mild to moderate drought. 

The Edwards 

91. The Edwards is a 175 mile long underground conduit and covers 

an expanse of about 3,600 square miles. (Fed. Def. Consol. 

Answer at 10). Water enters the Edwards mainly (75%) from 

surface streams as they cross its recharge area. (Thornhill 

Testimony; PX-189 at p. 6; P-36 [San Marcos Recovery Plan]). 

Unless intercepted by human withdrawals, water in the Edwards 

flows west to east, then northeast, and discharges naturally 

at springs, especially Coma1 Springs in New Braunfels and San 

Marcos Springs in San Marcos. (Xd.). Water is removed from 

the Edwards by withdrawal from wells, interformational 

movement, and by discharge through spring openings. 

92. The Edwards is an underground river. Specifically, the 

Edwards has defined and known boundaries, distinct water 

sources, identifiable current, direction of flow, continuity 

and destination, constitutes aquatic habitat for unique fish 

and other underground species, and is of great human utility. 

17 Tex. Reg. 6605-6606. Under Texas caselaw, the water in the 

Edwards is therefore owned by the State of Texas in trust for 

the benefit of the public. The Texas Water Commission so 

found in 1992. (PX-171) . Factually, its underground river 

findings have not been challenged in any court. The center 

for Research in Water Resources of the Bureau of Engineering 

Research at the University of Texas at   us tin has recently 



independently reviewed the facts and concluded that "the 

Edwards Aquifer can be considered an underground river, 

independent of legal aspects or considerations." 

93. The underground formation generally falls in elevation from 

west to east. (Thornhill Testimony; PX-189 at p. 5). The 

formation also generally dips toward the Gulf of Mexico. 

(Thornhill Testimony; PX-189 at p. 5). The piezometric 

surface of the water (that is, the water level) in the Edwards 

generally decreases from the west to the east. (Thornhill 

Testimony; PX-2). The Edwards has two adjacent sub-areas -- 
a shallower outcrop area where recharge occurs and a deeper 

artesian area. (Thornhill Testimony). 

94. The Edwards is porous and complexly faulted with numerous 

fractures and solution cavities. The movement of water 

through the aquifer, except in general terms, is largely 

undefined. The Edwards Aquifer exists because of the Balcones 

Fault Zone and to its limestone and dolomite composition. 

Dissolution of the rock and faulting have created pathways for 

the water of the Edwards to flow through. Springs, the 

natural spill points of the Edwards Aquifer, are all located 

along major faults. (Thornhill Testimony). 

95. A large variability is present in the type and size of the 

openings in the Edwards ~quifer. The openings range in size 

from microscopic to large caverns. Many large openings in the 

subsurface have been encountered while drilling wells. They 

range from less than a foot to nearly 100 feet; a 90-foot 

opening has been reported in one well drilled in San Antonio. 



The relatively large openings are one of the many reasons the 

Edwards is important and unique. (Thornhill Testimony). 

96. Most of the water in the Edwards comes from the flows of 

surface streams that feed it. (Thornhill Testimony; PX-25; 

PX-26; PX-189). These streams are located in the upper 

portion of the Nueces River Basin, the upper portion of the 

San Antonio River Basin, and a part of the upper portion of 

the Guadalupe River Basin (the "Contributory Watershedw). 

(PX-1). Almost all of the base flows and large parts of the 

flood flows of these streams naturally flow underground to the 

Edwards through its recharge area. (Thornhill Testimony). 

97. The lateral boundaries of the Edwards are: on the north, the 

northern boundary of the recharge area; on the south, the 

boundary south of just where the water moves at rates of flow 

considered insignificant as compared to flow rates north of 

the boundary (the boundary is approximated by the "bad-watern 

line, which separates water containing less than 1000 milli- 

grams per liter of total dissolved solids ("TDS") from water 

containing more 1000 milligrams per liter of TDS). On the 

west, the divide near Brackettville in Kinney County separates 

underground flow toward the Comal and San Marcos Springs from 

underground flow to the Rio Grande Basin. On the east, the 

divide northeast of Kyle in Hays County separates underground 

flow toward the Comal and San Marcos Springs from underground 

flow to the Colorado River  asi in. (PX-189 at p. 5). 

98. Water along and south of the nbad-watern line contains much 

higher concentrations of minerals and is typically charged 



with hydrogen sulfide. (PX-171; PX-184 at p. 1). Generally, 

the Edwards is not nearly as porous and permeable south of the 

"bad-waterw line and the water there moves at rates that are 

insignificant compared to flow rates north of the line. 

(PX-185 at pp. 19-21). 

99. The lower boundary of the Edwards is the underlying Glen Rose 

Formation. (Thornhill Testimony; PX-189). The upper boundary 

of the artesian area is the Del Rio Clay. (Thornhill 

Testimony; PX-189). 

100. Water levels at various parts of the Edwards differ, and no 

sincrle well reflects the overall and exact Edwards level. 

(See Thornhill Testimony). 

101. The Edwards is a unique ecosystem, which is home to several 

unique species. (PX-189 at p. 6). Among these is the Texas 

Blind Salamander, which is listed by the Federal Defendants as 

endangered. (Shull Testimony; PX-248; DX-20). 

102. The Edwards is the major source of water supply for over one 

million residents of the Edwards region. The Aquifer was 

designated as the major source aquifer under the Safe Drinking 

Water Act. See 42 U.S,C, 300f-300g-6. (Aceves Testimony; 

Moreno Testimony). 

103. The Edwards supplies the water needs of municipalities, 

irrigated agriculture, industry, domestic and livestock uses, 

and several military installations through wells drilled into 

the aquifer. (Thornhill Testimony; Aceves Testimony). 



104. Unquestionably, the Edwards is a natural resource vital to the 

economies of the aquifer region. (Perryman Testimony) . 
Therefore, the Edwards should be protected. 

105. The Texas Natural Resources Conservation Commission (TNRCC) 

has statutory powers to regulate the Edwards Underground 

River, pursuant to TWC Ch. 11. In the alternative, a court 

may adjudicate rights to the use of the waters of the Edwards 

Underground River. 

106. Alternatively, the TNRCC has the statutory power to regulate 

withdrawals of Edwards water to prevent contamination of the 

quality of underground water by bad-water line movement, 

pursuant to Texas Water Code 5 28.011 as amended in 1993. 

107. Two groundwater districts have been created under Texas law to 

manage the Edwards. Amicus curiae Edwards Underground Water 

District ("EUWDvW) has authority within Bexar, Comal, and Hays 

Counties to conserve, preserve, protect and increase the 

recharge of and prevent the waste and pollution of the 

aquifer's waters. EUWD is empowered to develop, implement, 

and enforce drought management plans in order to minimize, as 

far as practicable, the drawdown of the water table, or the 

reduction of artesian pressure or spring flow. The EUWD has 

adopted rules, effective since 1991, requiring pumping 

reductions of 10% to in excess of 30%, varying with drought 

conditions. The EUWD has constructed a number of recharge 

enhancement structures in the Edwards region. The Medina 

County Underground Water District has authority within Medina 

County to permit nonexempt wells, limit pumpage, encourage 



conservation, and prohibit waste of the aquifer's waters and 

has adopted rules aimed at achieving these goals. (Masters 

Testimony; DX-8; DX-9; DX-10). 

108. s.B. 1477, passed and signed into law in mid-1993, authorized 

the creation of a third special governmental entity, the 

Edwards Aquifer Authority (EAA). The EAA was given state 

powers and responsibilities to manage and regulate withdrawals 

from the Edwards for various purposes, including protection of 

aquatic habitat, compliance with the ESA, and protection of 

the water quality of the Edwards. The Mexican-American Legal 

Defense Fund challenged S.B. 1477 as violating the Voting 

Rights Act. The U.S. Department of Justice refused to 

preclear S.B. 1477. The State of Texas has now sued the 

United States in federal district court for the District of 

Columbia. (State of Texas v. United States of America, 

C.A. No. 94-0465 (D.D.C.) filed March 9, 1994.) A copy of the 

State's complaint is attached as Exhibit B. 

109. The nfrozen nature of the [Edwards Aquifer] Authorityw poses 

an "immediate crisisH because of nthe state8s inability to 

implement the regulatory system established in S . B. 1477. BB 

(Id.) ~ccording to the State of Texas, the frozen nature of 

the EAA "makes it impossible for the state to satisfy the ESA- 

based concerns of the Sierra Club court so as to avoid federal 

court regulationn of the Edwards. Id. 



The Comal ~ ~ r i n u s  and 8an narcos S ~ r i n a s  

110. The rate of spring flow at San Marcos and Comal Springs is 

generally related to levels of water in the Edwards, although 

spring flow at San Marcos is somewhat influenced by local 

recharge. (See Thornhill Testimony). 

111. The primary natural surface outlets of the Edwards, however, 

are the multiple, natural spring openings of the two largest 

springs in Texas and the entire southwest United States: the 

Comal Springs at New Braunfels (PX-4; PX-5; PX-7; PX-18) and 

the San Marcos Springs at San Marcos. (PX-6; PX-19; PX-20). 

Both of these springs are in the Guadalupe River Basin. 

(Thornhill Testimony). 

112. Spring Lake overlies natural spring openings at San Marcos 

Springs. (Thornhill Testimony). Landa Lake overlies the 

lower natural spring openings at the Comal Springs. 

t  horn hill Testimony). 

113. Some of the spring openings at Comal Springs are at a higher 

elevation than Landa Lake. Springflows from these spring 

openings flow down spring runs (stream channels) into Landa 

Lake. (Thornhill Testimony). 

114. The Comal Springs are a unique ecosystem. The largest springs 

in the Southwest, the Comal Springs, are home to one of the 

only two wild populations of the Fountain Darter, which is 

listed by the Secretary of the Interior and USFWS 

(wSecretary/USFWSw) as an endangered species. (Hubbs 

Testimony; Shull Testimony; Whiteside Testimony; PX-36). The 

Comal Springs are also home to a species of salamander which 



may be the San Marcos Salamander, federally listed as 

threatened, or the salamander may be a unique species. 

(Hillis Testimony; Whiteside Testimony; PX-36, PX-248). The 

Coma1 Springs are also home to certain species of 

invertebrates, which the Secretary/USFWS have under 

consideration for listing as endangered or threatened. (Shull 

Testimony; PX-248; DX-63). The Secretary of the Interior and 

USFWS have failed or refused to timely complete action on 

these proposed listings. 

115. The San Marcos Springs are a unique ecosystem, being the 

second largest springs in the Southwest. The San Marcos 

Springs are home to one of the only two wild populations of 

the Fountain Darter which is listed by the Secretary/USFWS as 

an endangered species. (Hubbs Testimony; Shull Testimony; 

Whiteside Testimony; Thornhill Testimony; PX-3 6) . The San 

Marcos Springs and the San Marcos River downstream of those 

springs are also home to the San Marcos Salamander, federally 

listed as threatened, the Texas Wild-rice, federally listed as 

endangered, and the San Marcos Gambusia, federally listed as 

endangered. (Hillis ~estimony; Shull Testimony; Hubbs 

Testimony; Power ~estimony; Whiteside Testimony; PX-36, 

PX-248). The San Marcos Gambusia may in fact be extinct, but 

it has not yet been officially declared extinct by the 

Secretary/USFWS. (Hubbs Testimony; PX-41; PX-85). 

116. The endangered or threatened species living either at or 

downstream of the Coma1 and San Marcos Springs or in the 



Edwards rely upon adequate and continuous natural flows of 

fresh water through the Edwards and exiting from the natural 

spring openings as an environment for their survival. 

(Admitted, Fed. Def. Consol. Answer at 123). 

The Threats Posed bv Pum~ina of t h e  Edwards 

117. Recharge of the Edwards is highly variable, ranging from 

46,000 acre feet per year (nac-ft/yrlv) to 2 million ac-ft/yr. 

(Thornhill Testimony; PX-11). 

118. But for human withdrawals, natural discharge from the Edwards 

at the Coma1 and San Marcos Springs would likely be stable. 

 hornhi hill Testimony). 

119. Water lost from the Edwards by well discharge, 

interformational movement, or spring discharge could be 

replenished by surface recharge. The quantity of recharge of 

the Edwards is dependent upon the amount, rate, and location 

of rain falling in the aquifer's watershed and recharge areas. 

~imited structures capturing rainfall and runoff enhancingthe 

recharge have been constructed since recovery efforts for the 

listed species began. (Thornhill Testimony; Masters 

Testimony). 

120. Pumping from the Edwards rose from about 30,000 ac-ft/yr at 

the turn of the century to over 500,000 ac-ft/yr in recent 

years. In dry seasons, pumping is expectedly higher, 

especially spring, summer, and drought years.  t horn hill 

~estimony; PX-10; PX-248). 



121. The Comal Springs dried up only once, in 1956, for five 

months, in the worst year of the "drought of record." 

(Thornhill Testimony; PX-13). 

122. The Comal Springs would not have dried up even in the drought 

of record but for human withdrawals from the Edwards. In the 

absence of such pumping, the Comal Springs would have flowed 

at a rate of not less than 150 cubic feet per second ("cfs) on 

the worst day of 1956. (Thornhill Testimony). 

123. During the drought of record in 1956, springflow at the San 

Marcos Springs slowed to 46 cfs. (PX-15). In the absence of 

human withdrawals from the Edwards, the San Marcos Springs 

could flow at a rate of not less than 100 cfs on the worst day 

of the worst year of the drought of record. (Thornhill 

Testimony). 

124. Pumping from the Edwards, during the ten years up to and 

including 1956, averaged 219,000 ac-ft/yr and peaked at 

321,000 ac-ft/yr in 1956. (PX-10). Pumping during the last 

10 years averaged 468,000 ac-ft/yr, peaking in 1989 at 542,000 

ac-f t/yr. 

125. As a result of pumping, the Comal Springs threatened to dry up 

in 1984, 1989 and 1990. (Thornhill testimony; PX-34 at p. 1). 

These three years were years of droughts having an expected 

severity of approximately once per decade. (Bomar Testimony). 

126. If current levels of withdrawals from the Edwards are allowed 

to continue without substantially greater controls than now 

exist, or additional water supply, both the Comal and San 

Marcos Springs potentially will cease to flow for years during 



either a repeat of the drought of record or a worse drought. 

Further, both springs will cease to flow during milder 

droughts with a shorter duration than the drought of record. 

(Thornhill Testimony; PX-171; DX-169 at pp. 2, 3, 5-1, 5-67). 

127. If current levels of withdrawals are allowed to continue 

without reduction, endangered and threatened species will be 

taken, damaged, or destroyed; their designated critical 

habitat destroyed or adversely modified; and their continued 

existence severely jeopardized during dry periods or 

relatively mild droughts. (Thornhill Testimony; PX-34; PX-35; 

PX-36; PX-171; DX-169). 

128. Dry periods and relatively mild droughts occur with some 

frequency in Texas. (Thornhill Testimony; Bomar Testimony). 

129. Pumping from the Edwards has been and remains effectively 

unregulated. (Hall Testimony; Spear Testimony; Aceves 

Testimony). The Board of ~irectors of the EUWD did adopt a 

Demand Management Plan, with concomitant rules implementing 

the plan, and a Edward-Balcones Fault Zone Aquifer (the 

nAquifer Management Plann).  his plan is inadequate to 

protect minimum continuous natural springflows. 

130. The 1992 TWC regulations, since withdrawn, would by the TWCfs 

own admission have been inadequate to protect minimum 

continuous natural springflows in a repeat of the drought of 

record. The TWC's plan ndoes not come close to providing for 

adequate flow." (The Center for Research in Water Resources, 

running the Texas Water Development Board's own computer 

model). Not only would the springs go dry in the next severe 



drought, they would go dry "probably even during a mild 

drought." (CRWR (1993) at p. 82.) 

131. The Edwards is overdrafted; meaning, more water is withdrawn 

every year than its "firm yieldn in the drought of record. 

(Thornhill Testimony: Spear Testimony; Masters ~estimony; 

Aceves Testimony). 

132. Without some regulation of pumping, the Coma1 and San Marcos 

Springs will have cyclical drying-up periods with the 

potential of permanently drying up. (SBI:   horn hill ~estimony; 

PX-36; DX-169) . 
133. The TWC has recognized that "overdrafting of the Aquifer 

itself may allow the intrusion of highly mineralized water 

from underground water adjacent to the [Edwards] otherwise 

held in check because of the hydrostatic pressure of the 

~quifer.~' (PX-189 at p. 8). 

134. A 1986 study published by the United States Geological Society 

("USGSvv) estimated, under conditions of the "worst casew 

during a repeat of the drought of record, the bad-water would 

migrate 0.2 miles into the fresh water of the Edwards. 

consequently, 11,300 acre-feet of bad water and 76,900 tons of 

pollutants would be discharged into the fresh water each year. 

(PX-250). 

135. Under the "worst caseH estimate in the 1986 USGS report, there 

would be 22,400 acres of land overlying the Edwards (0.2 miles 

multiplied by 175 miles), within which existing and future 

wells supplying water for domestic, municipal, industrial, and 

irrigation uses would be jeopardized. (PX-250). 



136. Under the "worst casen estimate in the 1986 USGS report, 3.7 

billion gallons of bad-quality water would be discharged into 

the fresh water each year. (PX-250). 

137. Under the "worst caseN estimate in the 1986 USGS report, 154 

million pounds of pollutants would be discharged into the 

fresh water each year. (PX-250). 

138. The TWC was advised of the high likelihood the llworst case 

estimate made in the 1986 USGS Report mav not be the worst 

case. (See PX-162). However, the TWC and TNRCC have made no 

determination on this issue. (Masters Testimony, Aceves 

Testimony; see PX-189). 

139. In addition to the threat of contamination from the discharge 

of bad-quality water from south of the bad water line, there 

also appear to be areas of bad-quality water within the fresh- 

water portion of the Edwards. These areas presumably exist 

because there is minimal flow of water in these areas. If the 

Edwards is drawn down to historical lows, presumably there 

will be discharge of bad-quality water from these areas into 

fresh water. (Thornhill Testimony). 

140. Hydrogen sulfide is one of the pollutants in the bad water, 

both south of the bad water line and in the isolated areas of 

bad water within the fresh water zone. (Thornhill Testimony) . 
Hydrogen sulfide is a hazardous substance as defined under 

federal law. &g 16 U.S.C. § 1261; 40 C.F.R. 5 302.4, 

Table 302.4. 

141. A recent study conducted by the EUWD shows the bad water line 

is much closer to the Coma1 and San Marcos Springs than was 



previously assumed. In fact, the study shows the bad water 

line is located directly beneath the Springs. (PX-184). Bad 

water has been withdrawn from a well located approximately 300 

feet from major spring openings at the San Marcos Springs. 

 hornhi hill Testimony) . 
142. The USFWS is concerned about threat the movement of bad water, 

due to overdrafting of the Edwards, may pose to endangered and 

threatened species. (PX-34, PX-132). 

143. If the Comal springs ceases to flow, there is a risk the bad 

quality water containing a hazardous substance will move into 

fresh water near the spring openings and be discharged out the 

spring openings when the aquifer levels rise. (Thornhill 

Testimony; PX-34, PX-132). 

144. The surest and most prudent method of ensuring the inexistence 

of significant adverse water quality impacts, due to pumping 

from the Edwards, is to limit pumping to the extent necessary 

to maintain adequate, continuous natural springflows from the 

Comal Springs at all times. Uncertainties of human knowledge 

prevent reducing the Edwards level any lower. ( See Thornhill 

Testimony) . 
145. The Texas Department of Water Resources ("TDWRN) , the TWC, the 

EUWD and the City of San Antonio agree: if the Edwards were 

pumped down too far (presently an unquantif ied figure) , 
movement of bad water could permanently and irreversibly ruin 

the Edwards. (Thornhill Testimony; Hall Testimony; Masters 

Testimony; Aceves Testimony; PX-75; PX-189; PX-132 (3/91 

letter) ; PX-171; DX-169) . 



146. San Antonio on February 24, 1994 recognized a significant risk 

to Edwards water quality at or near Aquifer level 620 feet 

m.s. 1. (as measured at index well J-17) and stated that 

undetermined measures would be invoked to attempt to deal with 

this risk. 

147. When Edwards water level reaches 620 m.s.1. as reflected in 

Index well J-17, it is far too late to implement measures 

adequate to prevent a substantial and imminent threat of 

release of hydrogen sulfide and minerals from the bad-water 

into the Edwards. By the time the Edwards has fallen to 620, 

the Coma1 Springs have dried up or are within a few days of 

drying up, and repeat of the drought of record experience or 

worse is almost certain. 

Endanaered B~ecies Act B~ecifica 

148. Pursuant to the ESA, the Secretary is the lucky leading 

Federal agency-in-charge of protecting endangered and 

threatened species. &g 16 U.S.C. 1 1531, et seq. By 

regulation, the Secretary has tossed this hot potato(e) to 

USFWS . 
149. Pursuant to the ESA, 16 U.S.C. 1 1533(a)(1), the Secretary is 

recruired to determine whether any species is an endangered or 

threatened species because of any of the following factors: 

(a) the present or threatened destruction, modification or 

curtailment of its habitat or range; (b) over-utilization for 

commercial, recreational, scientific, or educational purposes; 

(c) disease or predators; (d) the inadequacy of existing 



regulatory mechanisms; or (e) other natural or man made 

factors affecting its continued existence. 

150. Under 16 U.S.C. § 1533, the Secretary must determine which 

species are the endangered or threatened species llsolely on 

the basis of the best scientific and commercial data available 

to him after conducting a review of the status of the species 

and after taking into account those efforts, if any, being 

made by any state or foreign nation, or any political 

subdivision of the state or foreign nation, to protect such 

species, whether by predator control, protection of habitat 

and food supply, or other conservation practices, within any 

area under its jurisdiction, or on the high seas." 

151. Under 16 U.S.C. 1 1533 (c) , the Secretary is required to 
publish in the Federal Register a list of all species 

determined by either the Secretary of the Interior or the 

Secretary of Commerce to be an endangered or threatened 

species. 

152. Under 16 U.S.C. § 1532 (6), Itthe term 'endangered species' 

means any species which is in danger of extinction throughout 

all or a significant part of its range other than the species 

of the Class Insecta determined by the Secretary to constitute 

a pest whose protection under the provisions of this chapter 

would present an overwhelming and overriding risk to man.n 

153. Under 16 U.S.C. S 1532(20), %he term 'threatened species' 

means any species which is likely to become an endangered 

species within the foreseeable future throughout all or a 

significant part of its range." 



154. Region 2 of the USFWS, which includes, Texas, New Mexico, 

Arizona, and Oklahoma, has responsibility for the endangered 

and threatened species at issue in this lawsuit. (Spear 

Testimony; DX-19 at cover page). 

155. The species at issue currently listed under the ESA and the 

geographical areas occupied by these species are described 

below: 

a. Fountain Darter (Etheostoma fonticola), which is 
listed in 50 C.F.R. 5 17.11 (1988) as endangered. 
The State of Texas recognized the Fountain Darter 
(Etheostoma fonticola) as an endangered species. 
31 Tex. Admin. Code Ann. 5 65.183 (1989). The 
entire known world population of the Fountain 
Darter in the wild is found at Comal Springs (in 
the spring runs above Landa Lake, in Landa Lake, 
and in a segment of the Comal River downstream of 
Landa Lake) and at San Marcos Springs (in Spring 
Lake and a segment of the San Marcos River 
downstream of Spring Lake). The Fountain Darter 
commonly sinks to the bottom of the river channel 
due to its small swim bladder. (See Whiteside 
~estimony; Schenck Testimony; PX-23; DX-10 at P. 
41). 

b. San Marcos Gambusia (Gambusia ueoraei) , which is 
listed in 50 C.F.R. S 17.11 (1988) as endangered. 
The State of Texas recognizes the San Marcos 
Gambusia (Gambusia ueoruei) as an endangered 
species. 31 Tex. Admin. Code Ann. 5 65.183 (1989). 
The entire known world population of the San Marcos 
~ambusia in the wild was found in a segment of the 
San Marcos River downstream of Spring Lake. None 
have been found in the wild since 1985. Although 
uncertain, the San Marcos ~ambusia's disappearance 
is possibly attributable to the application of 
herbicide on banks of the river or maybe 
hybridization. (See Hubbs Testimony; PX-24; DX-21; 
DX98). 

c. Texas Wild-rice (Zizania texana) , which is a member 
of the plant family Poaceae, Texas Wild-rice, 
listed in 50 C.F.R. S 17.12 (1988) as endangered. 
The State of Texas recognizes Texas Wild-rice 
(Zizania texana) as an endangered species. Tex. 
Parks and Wild. Code Ann. 5 88.002 (Vernon Supp. 
1990). The entire known world supply of Texas 



Wild-rice in the wild is found in Spring Lake and a 
segment of the San Marcos River downstream of 
Spring Lake. (See Power Testimony; Shull 
Testimony; PX-21; PX32; DX-10 at p.41). 

d. San Marcos Salamander (gurvcea nana), which is 
listed in 50 C.F.R. 5 17.11 (1988) as threatened. 
The State of Texas recognizes the San Marcos 
Salamander (Eurvcea nang) as a threatened species. 
31 Tex. Admin. Code Ann. 5 65.173 (1988). The 
entire known world population of the San Marcos 
Salamander in the wild is found at natural spring 
openings of the San Marcos Springs, and possibly 
also at natural spring openings of the Comal 
Springs, and in the gravels and immediate spring 
runs associated with the openings. (See PX-22; cf. 
Hillis Testimony; DX-21; DX-98). 

e. Texas Blind Salamander (mhlomolae rathbuni). 
This species is listed by the federal government as 
endangered at 50 C.F.R. 5 17.11 (1988). The State 
of Texas recognizes the Texas Blind Salamander 
(Tv~hlomolae rathbuni) as endangered. 31 Tex. 
Admn. Code Ann. g 65.183 (1989). The entire known 
world population of the Texas Blind Salamander in 
the wild is found underground in the Edwards in a 
relatively small segment of the Edwards near the 
San Marcos Springs. (See PX-30). 

156. Recently, two new, rare and possibly endangered species have 

been discovered in the Comal springs. (PX-228). The new 

discoveries include the dryopid beetle, which is also a genus; 

meaning, the beetle is unique and deserves its own 

classification. Comal Springs is thought to be the only place 

in the world where the dryopid beetle is found. A species of 

the riffle beetle, found in the Comal Springs, was described 

as endemic to the Comal system. Each of these species has 

been proposed for listing under the ESA. (Shull ~estimony; 

PX-248). The Secretary and the USFWS have unlawfully refused 

or unreasonably delayed action on these proposals. 



157. Section 4 of the ESA also requires the Secretary to designate 

critical habitat for each listed species unless the critical 

habitat is not determinable. nCritical habitat" includes 

areas outside the geographic area occupied by the species but 

"essential for the conservation of the species." The critical 

habitat of each Edwards species is readily determinable--the 

waters of the Edwards, at least sufficient for continuous 

minimum natural springflows, are essential to each such 

species. 

158. The Secretary and the USFWS have never designated critical 

habitat for the Texas blind salamander. 

159. Section 4 of the ESA provides, the Secretary nshall develop 

and implemente* what is known as a "recovery plan" for each 

endangered species, unless he finds that it "would not promote 

the conservationtt of the species to do so. 16 U.S.C. 

5 1533(f). 

160. The wconservation8@ that 5 4 recovery plans seek is defined by 

statute as "to bring any endangered and threatened species to 

the point at which the measures provided pursuant to [the ESA] 

are no longer necessary.n 16 U.S.C. S 1532(3). 

161. In the circumstances of this case, the ESA 5 4 duty to develop 

and implement a plan is mandatory, not discretionary. The ESA 

says that the Secretary "shalln develop and implement such 

recovery plans. 16 U.S. C. 5 1533 (f) . There is one stated 

exception: Unless the Secretary finds that such a plan will 

not promote the conservation of the [endangered] species. Id. 



The Secretary/USFWS have never claimed that this exception 

applies to the present case. 

162. For eight years, the Secretary/USFWS have failed to implement 

the existing San Marcos Recovery Plan, and they have failed to 

develop a plan covering the endangered, threatened and 

proposed for listing species at Coma1 Springs. The 

Secretary/USFWS have never developed a recovery plan for the 

Texas blind salamander. 

163. Recovery plans are supposed to spell out what is biologically 

required to prevent extinction and permit recovery of endan- 

gered species. (Shull Testimony). 

164. Priority is to be given to species whose survival is in 

conflict with economic activities, such as withdrawal of water 

from the Edwards. 16 U.S.C. S 1533(f). 

165. Section 9 of the ESA prohibits personw from Vakingn a 

member of any endangered species without a permit. 16 U.S.C. 

Q 1538 (a) . "Takew as used in 1 9 includes not only nkillu but 

also "harm or h a r a ~ s . ~  16 U.S.C. S 1532(19). "HarmN and 

ltharass@l are defined to mean gldisrupt [ing] or significantly 

impair[inglV1 behavioral patterns including wbreeding, feeding 

and she1tering.I' 50 C.F.R. Q 17.3. 

166. Section 7 of the ESA requires every Federal agency to use its 

affirmative powers to develop and carry out programs for the 

conservation of listed species, requires them to consult with 

the Secretary and USFWS to insure that no action authorized, 

funded or carried out by such agency is likely to jeopardize 

any listed species or destroy or adversely modify its critical 



habitat, and requires them to cease all irreversible and 

irretrievable commitments of resources pending consultation. 

167. Section 7 (a) (1) of the ESA requires all Federal agencies to 

Igutilize their authorities in furtherance of the purposes of 

[the ESA] by carrying out programs for the conservation of 

endangered species and threatened species." 16 U.S.C. 

5 1536(a) (1). 

168. Section 7(a)(2) of the ESA requires every Federal agency, in 

consultation with the Secretary, to 'Iinsure that any action 

authorized, funded or carried out by such agency . . . is not 
likely to jeopardize the continued existence of any endangered 

species or threatened species or result in the destruction or 

adverse modification of any [designated critical habitat].w 

16 U.S.C. 5 1536(a)(2). Weopardize the continued existence 

ofn means "to engage in an action that reasonably would be 

expected directly or indirectly to reduce appreciably the 

likelihood of both the survival and recovery of a listed 

species in the wild by reducing the reproduction, numbers or 

distribution of that  specie^.^ 50 C.F.R. 402.02. 

nDestruction or adverse modificationw means "a direct or 

indirect alteration that appreciably diminishes the value of 

critical habitat for both the survival and recovery of a 

listed species. Such alterations include, but are not limited 

to, alterations adversely modifying any of those physical or 

biological features that were the basis for determining the 

habitat to be ~ritical.~ 50 C.F.R. 5 402.02. 



169. Section 9(a)(2) of the ESA makes it unlawful for "any person 

to damage or destroy any [listed plant] species . . . in 

knowing violation of any law or any regulation of any State or 

in the course of any violation of a State criminal trespass 

law." 16 U.S.C. 5 1538(a) (2). 

170. In order to deal with conflicts between the survival 

requirements of endangered species and their habitats, on the 

one hand, and human economic activity, on the other hand, 

5 10(a) of the ESA allows the Secretary/USFWS to issue 

"incidental take permits." The incidental take permits allow 

the death, harm, or harassment of individual members of an 

endangered species, even substantial numbers of such 

individuals, as long as (1) this is an unintentional result of 

an otherwise lawful activity, such as pumping groundwater; (2) 

the speciesf survival is not jeopardized; and (3) measures are 

taken to @'minimize and mitigate the impact of such taking." 

(16 U.S.C. 5 1539(a); Spear ~estimony; PX-34; PX-35). 

171. In order to deal with severe and unavoidable conflicts between 

the survival requirements of endangered species, on the one 

hand, and actions of regional or national significance whose 

benefits clearly outweigh the benefits of every alternative 

course of action consistent with conserving the species, on 

the other hand, 5 7(h) of the ESA allows a special, high-level 

committee to authorize the extinction of an endangered species 

under certain circumstances. 16 U.S.C. 5 1536(h). 

172. The endangered or threatened species, at or downstream of the 

Coma1 and San Marcos Springs, rely on adequate and continuous 



natural flows of fresh water through the Edwards and exiting 

from the natural spring openings of those springs as an 

environment for their survival. The endangered species living 

in the Edwards similarly rely upon adequate water levels in 

the Edwards and adequate and continuous flows of fresh water 

through the Edwards to the Comal and San Marcos Springs as an 

environment for their survival. (Admitted. Fed. Def. Consol. 

Answer at I 123) . 

Takes of and Jeopardy to ~ountain Darters 

173. By the time springflow at Comal Springs declines to 

approximately 200 cis (if nothing is done about the rams-horn 

snail) or 150 cis (if something is done) , "harm, constituting 

"take," occurs to the endangered Fountain Darter. 

174. In the letter of March 26, 1992, the USFWS notified the TWC 

that by the time Comal springflow has declined to 100 cis, 

harm to Fountain Darters, "which likely constitutes 'take, 

has occurred to endangered species," specifically the Fountain 

Darter. (PX-34 at p. 3). 

175. The March 26, 1992 USFWS letter and attached comments to the 

TWC represented the USFWS8 best professional judgment at that 

time with regard to the application of 5 5  7, 9, and 10 of the 

ESA to the protection of endangered and threatened species at 

Comal Springs. (~dmission No. 2 ; Spear Testimony) . The March 
26, 1992 USFWS letter and comments were based upon the expert 

opinions of USFWS staff biologists and hydrologist (Admission 

No. 3, Spear Testimony, Shull Testimony), together with the 



views of others with whom USFWS consulted, including Texas 

Parks and Wildlife Department (nTPWDw) biologist Randy Moss. 

(Shull Testimony). 

By the time the springflows at Coma1 Springs have dropped to 

approximately 100 cfs, the upper spring run (known as "Spring 

Run J1@ or "Spring Run ll@ and hereinafter referred to as 

@@Spring Run Jt@) has dried up. (Thornhill Testimony; PX-17 ; 

PX-34, comments at p. 3). The normal flowing Spring Run J 

provides suitable habitat for the Fountain Darters living in 

Spring Run J. (Whiteside Testimony; Hubbs Testimony; Moss 

Testimony; PX-16; PX-244). As Spring Run J dries up, Fountain 

Darters lose the vegetation on which they depend. (Whiteside 

Testimony; PX-34, comments at p. 3; PX-244). As Spring Run 5 

dries up, Fountain Darters are trapped in isolated pools and 

either die of lack of oxygen or are eaten by predators. 

(Whiteside Testimony; Moss ~estimony; PX-34, comments at p. 3; 

PX-244). 

In the summer of both 1989 and 1990, Fountain Darters were 

harmed or killed. (Whiteside testimony) . Fountain Darters 

died due to declining water levels in Spring Run J in the 

summers of 1989 and 1990. (Moss testimony). If the upper 

springs runs dry up, ~ountain Darters could be stranded in 

pools, if pools form. (PX-244). Isolated pools were formed 

in 1989 and 1990 as Spring Run J dried up. (Thornhill 

Testimony; Whiteside Testimony; Moss Testimony; PX-17; TPWDX- 

4). Dr. Whiteside and Dr. Brandt collected ~ountain Darters 

as part of a rescue operation. They were recorded as @@thintl@ 



due to interference with their feeding habitat. (Whiteside 

~estimony; PX-139; PX-244). 

178. Comal Springs dropped below 100 cis for 99 days in 1989, to a 

low of 46 cfs. Comal Springs dropped below 100 cfs for 28 

days in 1990, to a low of 67 cis. (Thornhill Testimony; 

PX-205) . 
179. On April 15, 1993, in response to this Court's order in 

February 1993, the USFWS reported that it has given additional 

expert attention to the %akeH level at Comal Springs and 

changed its best professional judgment concerning the 

springflow levels at which takes are likely to occur. USFWS 

now says that takes are likely to occur at 200 cis (if nothing 

is done about the rams-horn snail) or 150 cis (if something is 

done) . 
180. Pumping by San Antonio and others, and failures of Federal, 

State, regional and local authorities to develop and implement 

recovery plans, utilize programs and others, confer, consult 

and act to protect the minimum springflow requirements of the 

species, caused or allowed takings of, and caused risk or 

jeopardy to, the ~ountain Darter in the dry years of 1989 and 

1990. 

181. By the time Comal Springs cease flowing completely, jeopardy 

to the endangered Fountain Darter has occurred. There has 

been an appreciable reduction in the likelihood of both the 

survival and recovery of the Fountain Darter in the wild, by 

reducing its reproduction, numbers, and distribution. This 



result is clearly contrary to the purpose and goals of the 

Endangered Species Act. (See FF 80 through 84, below). 

182. In the March 26, 1992 USFWS letter and comments, the USFWS 

told the TWC: "By the time Comal Springs cease flowing 

completely, jeopardy [within the meaning of 5 7 of the ESA] 

has occurred." (PX-34 at p. 2). Further: "By the time Comal 

Springs cease to flow completely, there has been an 

appreciable reduction in the likelihood of both the survival 

and recovery of a listed species in the wild by reducing the 

reproduction, numbers, and distribution of the species. This 

result is clearly contrary to the purpose and goals of the 

[ESA] . (Id., comments at pp. 2-3) . The March 26, 1992 USFWS 
letter and attached comments represented the USFWSg best 

professional judgment, based on the views of experts on its 

staff and outside experts with whom they consulted, as of that 

date. 

183. The USFWS advised the TWC on March 26, 1992: " [A] 11 

activities [of Federal agencies, or of State, local or private 

entities to the extent Federal activities authorize, fund or 

carry them out] must ensure that the Comal Springs are 

maintained at or above [the jeopardy] level." (PX-34 at 

P *  2). 

184. Maintaining springflow at Comal Springs is essential to 

preventing jeopardy because nit is hard to have an aquatic 

ecosystem without any water.n (Whiteside Testimony). As the 

Defendant-Intervenors8 own Fountain Darter expert 



acknowledged, "we would have slipped up big-timew if Comal and 

San Marcos springs ceased flowing. (Schenk Testimony). 

185. Essential to the conservation and survival of the Fountain 

Darter is the maintenance of both wild populations, the 

population at Comal Springs and the population at San Marcos 

Springs. If only one wild population exists, the Fountain 

Darter is at much greater risk of extinction due to a single 

catastrophic event (such as an accidental oil or chemical 

spill) or a deliberate poisoning (such as the poisoning of 

Treaty Oak in Austin) . (Spear Testimony; Shull Testimony; 

Hubbs Testimony). Except in a drought so severe that the 

springs would dry up with no pumping, Comal Springs could not 

go dry without jeopardy occurring. (Spear Testimony). 

186. @@Jeopardyn is inherently a matter for determination by the 

exercise of professional judgment. (Shull Testimony; PX-245). 

187. As of November, 1992, the USFWS had not yet exercised its best 

professional judgment to determine where, above 100 cfs, 

Fountain Darters at Comal Springs first began to be taken or 

where, above 0 cfs, jeopardy to the Fountain Darter has 

occurred. (Spear, Shull Testimony; PX-34). 

188. Since then, in response to this Court's order in early 1993, 

the USFWS has devoted expert attention to the jeopardy level. 

On June 15, the USFWS advised the Court, the parties, and 

others who should be concerned that the jeopardy level at 

Comal Springs is 150 cfs (without rams-horn snail control) or 

n60 cfs for short time periodsn (with snail control). 

However, the USFWS did not make public its judgment concerning 



these jeopardy levels until after the end of the session in 

which the Texas legislature passed S.B. 1477. Thus, despite 

this Court's clear intention that the Texas legislature know 

what jeopardy level needs to be protected, it lacked that 

essential information. 

189. According to the USFWS, Fountain Darter habitat begins to be 

lost in Spring Run J as Comal Springflow drops to about 150 

cfs. (PX-34, comments at p. 3). TPWD biologist Randy Moss 

testified the decreasing springflow at Comal springs leads to 

harm and harassment, and likely to death, of Fountain Darters 

as the depth of water drops to between four and six inches in 

Spring Run J. (Moss Testimony). Dr. Whiteside testified the 

decreasing springflow at Comal Springs significantly reduces 

Fountain Darter habitat on Spring Run J as the depth of water 

drops below four inches. Dr. Hubbs testified harm begins to 

be significant as the depth of flow in Spring Run J drops to 

twelve inches. Paul  hornh hill testified, based on surveys of 

Spring Run J and hydrological models, he can promptly convert 

a given depth of flowing water the biologists say is required 

in Spring Run J to a Comal Springs flow rate in cfs and an 

Edwards level at index well 5-17. (Thornhill testimony; PX-7; 

PX-226). Four inches and twelve inches of water in Spring Run 

J immediately upstream of the footbridge are equivalent to 118 

cfs and 385 cfs, respectively. jId.). 

190. Comal Springs came perilously close to drying up in both 1989 

and 1990. (Thornhill Testimony; PX-34 at p. 1). As the rains 

of 1992 temporarily repressed any drought concerns, in 1989 



and 1990, unusual mid-summer rains saved the springs. 

(Whiteside Testimony; Bomar Testimony). 

191. The direct human cause of low springflows at Comal Springs and 

resulting takes of and jeopardy or near jeopardy to Fountain 

Darters in 1989 and 1990 was excessive pumping from the 

Edwards. (Thornhill Testimony, Spear Testimony). 

192. Substantial proximate causes of low springflows at Coma1 

Springs and resulting takes of and jeopardy or near-jeopardy 

to Fountain Darters in 1989 and 1990 were failures or refusals 

of federal, state and local governments to prevent these 

crises. 

Take of and JeoDardv to Other Animal 8~eoies at 
Comal and San Marcos Bnrincfs and in the Edwards 

193. Before this Court's order in early 1993, the USFWS had never 

determined, nor stated its best professional judgment of, the 

Ifminimum continuous natural springflow ratesu at San Marcos 

Springs which jeopardize the Fountain Darter, the San Marcos 

Salamander, and the likely extinct San Marcos Gambusia, if 

found at San Marcos springs. This Court found that, if USFWS 

came forth with these springflow rates, that would allow 

private entities and Federal, State, regional and local 

governmental entities to take the actions necessary to avoid 

jeopardizing these species or the candidate species found 

there. (Shull Testimony; Spear Testimony; Masters Testimony; 

Aceves ~estimony; Admission 8). USFWs now needs to coordinate 



a vigorous, systematic process of consultation to insure 

protection of these minimum levels. 

194. Likewise, until after the USFWS in June 1993 complied with 

this Court's order, the USFWS had never determined, nor stated 

its best professional judgment of, the minimum continuous 

natural springflow rates at Comal Springs which would 

jeopardize the San Marcos Salamander, if found at Comal 

Springs. It has now come forth with these springflow rates. 

USFWS needs to coordinate a vigorous, systematic process of 

consultation to assure that private entities and Federal, 

State, regional and local governmental entities take the 

actions necessary to avoid jeopardizing the possible new 

species of salamander found there, or the candidate species 

found there. (Shull Testimony, Spear Testimony, Masters 

Testimony, Aceves Testimony; Admission 8). 

195. Likewise, until after the USFWS in June 1993 complied with 

this Court's order, the USFWS had never determined, nor stated 

its best professional judgment of, the minimum continuous 

natural springflow rates at Comal and San Marcos springs, or 

the minimum Edwards levels, which would jeopardize the Texas 

Blind Salamander. Again, the USFWS has now identified these 

minimum levels, in response to this Court's order. USFWS 

needs to coordinate a vigorous, systematic procedure of 

consultation with private entities and Federal, State, 

regional and local governmental entities to insure that they 

take the actions necessary to avoid jeopardizing the Texas 



Blind Salamander. (Shull Testimony, Spear Testimony, Masters 

Testimony, Aceves Testimony; Admission 8.). 

~estrruction or Adverse nodification of Critical Habitat of Texas 
Wild-rice. Damacre to or Destruction of Texas wild-rice, and 
Jeo~ardv to Texas Wild-rice 

196. Until it did so in June 1993 in response to this Court's 

order, the USFWS had never determined, nor stated in its best 

professional judgment, the minimum continuous springflow rates 

at San Marcos springs at which destruction or adverse 

modification of critical habitat of Texas Wild-rice, damage to 

or destruction of Texas Wild-rice, or jeopardy to Texas Wild- 

rice, begin to occur. (Shull Testimony, Spear Testimony, 

Masters Testimony, Aceves Testimony, Power testimony; 

Admission 8). 

197. This Court found that adverse modification of the critical 

habitat of Texas Wildrice, and damage to or destruction of 

Texas Wild-rice, have occurred by the time the depth of 

flowing water where established stands of Texas Wild-rice grow 

in the San Marcos River at Transect 12 has fallen to 1.5 feet. 

(Power Testimony). Transect 12 is a cross-section of the San 

Marcos River uninfluenced by dams, upstream from the sewage 

treatment plant. (PX-231). 

198. This Court found that, as the San Marcos springflow drops, by 

the time springflow has dropped to 100 cfs, the depth of water 

in the San Marcos River at which one or more established 

stands of Texas Wildrice exist has dropped to 1.5 feet or 

less. (Power Testimony; Thornhill ~estimony; PX-230). 



199. During the ten-year period from 1981 through 1990, springflow 

at the San Marcos Springs dropped below 100 cfs in three 

years: 1984, 1989, and 1990. (Thornhill Testimony; PX-15; 

PX-206) . 
200. Springflow from the San Marcos Springs was below 100 cfs on 

169 days in 1984, 140 days in 1989, and 85 days in 1990. 

(Thornhill Testimony; PX-15; PX-206). 

201. One or more established stands of Texas Wild-rice growing in 

the bed of the San Marcos River were damaged or destroyed, and 

their critical habitat was adversely modified, in 1984, 1989, 

and 1990, due to low springflows. (Power Testimony). 

202. Texas Wild-rice grows in the wild only in Spring Lake and in 

the bed of the San Marcos River in a segment of the river 

downstream of Spring Lake. (Power Testimony). 

203. In June 1993, in response to this Court's order, the USFWS 

gave its own best professional judgment that at least 100 cfs 

needs to be maintained in the San Marcos ecosystem to avoid 

damage and destruction to the Texas wild rice. The USFWS now 

needs to coordinate a vigorous, systematic process of 

consultation to insure that private, Federal, State, regional 

and local entities take action or forebear action as necessary 

to protect these minimal water levels. 

204. The bed of the San Marcos River downstream of the natural 

spring openings is owned by the State of Texas. Because the 

grant from the sovereign expressly did not include the stream, 

the State retained title to the stream bed. See. e.a.. Heard 



v. Town of Refusio, 103 S.W.2d 728, 731 (Tex. 1937)) (See 

205. The water in Spring Lake and the water flowing in the San 

Marcos River downstream of Spring Lake was judicially 

determined to be owned by the State of Texas in trust for the 

benefit of the public. (PX-234) . 
206. The Texas Wild-rice growing in the bed of the San Marcos River 

is owned by the State of Texas. (PX-200; PX-201; PX-202; 

Critical ImDortance of Develo~incj and Im~lementina Recovery Plans 

207. ~ncreasingly, recovery plans are the fundamental tool the 

USFWS uses to protect endangered species. (Spear Testimony) . 
208. Timely development and implementation of recovery plans is 

critical to many specific recovery actions, including 

designing and funding required studies and securing 

cooperation from other federal, state, regional, and local 

governmental and private entities. (Spear Testimony; PX-66). 

209. As the USFWS told the United States Congress in December of 

1990, nperhaps the most essential ingredient for the 

development and implementation of an effective recovery 

programw is [c ] oordination among Federal, State and local 

agencies, academic researchers, cooperation organizations, 

private individuals, and major land users . . . , " with the 
USFWS being the ncoordinator.'o (PX-198 at p. 3). 

210. In the case of the Coma1 and San Marcos ecosystems and listed 

species, the most basic purpose of recovery planning is to 



establish a baseline flow condition -- flows prohibited from 
reduction by human activities -- and disseminate the 

requirements necessary for the protection of the baseline 

flows. (Spear Testimony). 

Failure to Develo~ a Recoverv Plan for tho Comal B~rincrs Ecos~stem 
and S~ecies 

211. The Secretary/USFWS failed to develop any recovery plan or 

plans to secure the survival and recovery of any of the 

species at issue explicitly through protection of the Comal 

Springs. (Admitted. Fed. Def. Consol. Answer at 1 169). 

212. While the existing San Marcos Recovery Plan contains 

references to Comal Springs, it addresses the protection of 

the San Marcos ecosystem, not the Comal Springs ecosystem. 

(Shull Testimony; PX-36). 

213. The USFWS does not claim a recovery plan explicitly addressing 

protection of the Comal Springs ecosystem would "not promote 

the conservation of the speciesn of Comal Springs. (Spear 

Testimony) . 
214. For more than three years, the USFWS has had under 

consideration the revision of the San Marcos Recovery Plan to 

explicitly address protection of the Comal Springs. (Shull 

Testimony; PX-2; PX-39; PX-248). Meanwhile, Comal Springs 

twice reached a dire situation in which the springs nearly 

dried up. (Whiteside Testimony; PX-34; PX-97; PX-244). 



Failure to Develop a Recoverv Plan for the Texas Blind Salamander 

215. Neither the San Marcos Recovery Plan nor any other recovery 

plan addresses the conservation and survival of the Texas 

Blind Salamander. (Admission 18; Shull Testimony; PX-36). 

216. The Secretary has never made a written finding that a recovery 

plan for the Texas Blind Salamander will not promote the 

conservation and survival of the species. 

217. The earliest relevant document, a December 1990 report to 

Congress, says only the only possible recovery measure for the 

Texas Blind Salamander was to %ontinue efforts to protect 

Edwards Aquifer from drawdown and pollution. " (PX-198) . A 

May 1991 document prepared by the regional herpetologist for 

the USFWS is entitled nRecovery Outline, Texas Blind 

Salamander," and states the Texas Blind Salamander is "under 

threat by water use practicesn and that "a recovery plan has 

yet to be written." (PX-131). A February 19, 1992 memorandum 

from Regional Director Spear to USFWS Director Turner states: 

the "statusw of the Texas Blind Salamander "unknownw; the only 

place the Texas Blind Salamander n i s  known to occur is in the 

Edwards Aquifer undergroundn; and n[u]ntil additional 

information is available, the preparation of a recovery plan 

will be held in abeyan~e.~ (PX-199). On May 7, 1992, the 

Secretary/USFWS admitted Vhat FWS has not \developed1 [a] 

recovery plan that explicitly address[es] the Texas Blind 

Salamander, but avers that development of such a recovery plan 

is under consideration by the [USFWS] ." (Admission No. 18). 

A May 18, 1992 USFWS briefing memorandum prepared for Director 



Turner stated the "new plan will better address the Coma1 

Springs ecosystem and will also include the Texas Blind 

Salamander. " (PX-248) . Dr. Brandt of the USFWS never heard 

anyone say a recovery plan for the Texas Blind Salamander is 

not needed. (Brandt Testimony). 

218. If the Secretary were to make a finding that a recovery plan 

for the Texas Blind Salamander "would not promote the 

conservation of the speciestn such a finding would lack any 

rational basis. The usual basis for such a finding is that a 

recovery plan identifyingthe locations where, for example, an 

endangered plant is found would expose it to collectors. 

Salzman, gvolution and A~plication of Critical Habitat Under 

the Endanaered S~ecies Act, 14 Harv. Env. L. Rev. 311, 334 

(1990); see also Endanaered S~ecies Act Amendments of 1978; 

House Re~ort of Merchant Marine and Fisheries Committee, 95th 

Cong. , 2d Sess. 17 (1978) . The basis does not apply to the 

Texas Blind Salamander. The USFWS considers the status and 

location of the Texas Blind Salamander unknown, but under 

threat due to water-use practices. (PX-131; PX-199). The 

threats to which the Texas Blind Salamander is exposed in its 

underground habitat include being drawn up wells, and do not 

apply to the other species at issue. They also include 

threats, such as lowering of the Edwards level and movement of 

bad water, which may apply differently to the Texas Blind 

Salamander than to the other species. 



Failure to Im~lement Essential Features of the Ban Marcos Recovery 
Plan ~ealina with the Greatest Threat 

219. As this Court found in 1993, the USFWS failed or refused to 

implement practices recognized in its own documents, including 

the San Marcos Recovery Plan, as critical to save the species 

at issue from extinction. 

220. In the early 1980s, with the aid of the San Marcos Recovery 

Team composed of scientists chosen by the USFWS, the USFWS 

developed the San Marcos Recovery Plan, and adopted it in 

1985. (Spear Testimony; Shull Testimony; PX-36; PX-55; PX- 

66). 

221. The San Marcos Recovery Plan correctly states, the ttmost 

serious threat to the continued existence of the San Marcos 

River ecosystem8' and the biota comprising the system is "the 

cessation of flow of thermally constant clear, clean water 

from the San Marcos Springs due to overdrafting of the 

groundwater from the Edwards Aquifer. (PX-36) . The USFWS 

maintains this view. (Spear Testimony). The same threat 

exists for the Comal ecosystem. (Spear Testimony). "The 

listed species will become extinct unless an aquatic habitat 

with appropriate volume, flow and quality characteristics is 

maintained in the Comal and San Marcos Eco~ysterns.~~ (Shull 

Decl. at p. 11; attached to Fed. Defs. Summary Judgment 

Papers. ) . 
222. The San Marcos Recovery Plan states, the species at San Marcos 

can be downlisted to threatened Hwhen it is assured that flow 

in the San Marcos River will continue within its natural cycle 



of variation." ( PX-36). Until December 1989, the 

Secretary/USFWS took no action to assure the quantity of flow 

in the San Marcos River would continue within its natural 

cycle of variation. (Admitted: Fed. Def. Consol. Answer at I 

69). 

223. The San Marcos Recovery Plan identifies several "major steps" 

needed for protection of the San Marcos species and their 

ecosystem. (PX-36) . 
~ e f i n e  Minimum fi~rinaflow 

224. One "major stepN was "identify requirements,*@ including flow 

and habitat requirements. (PX-36 at p. 69). The San Marcos 

Recovery Plan explained the requirements were not well 

understood. (Id. at p. 69). 

225. After the instant suit was filed, the Secretary/USFWS took 

some steps to identify the minimum continuous springflow 

requirements of some of the endangered and threatened species 

relevant to this lawsuit. (Admissions 26 (c) , 27 (c) ) . As 

recently as May, 1992, the USFWS had neither funded, nor 

requested anyone else to voluntarily and at their own expense 

to perform, any studies to determine such minimum continuous 

springflow requirements. (Admission 9). Only after and in 

response to this Court's order did the USFWS determine any of 

the minimum springflow requirements of any of the species at 

issue at either springs except the Fountain Darter at Coma1 

Springs to the limited extent reflected in the March 26, 1992 

USFWS letter and comments to the TWC. (PX-34). 



226. Knowledge of the minimum springflow requirements of the 

species is vital to any Federal, State, regional, or local 

government or private entity which wishes to take action to 

protect the species at issue from the greatest threat they 

face. These entities seek to avoid action adding to the 

threat, or wish to avoid the consequences of the "blunt axes" 

of Federal intervention forged by Congress under ESA 11 7 

and 9 to protect the species. (Spear Testimony; Shull 

Testimony; Specht Testimony; Masters Testimony; Aceves 

Testimony; Hall Testimony). 

227. The EUWD claims authority to regulate pumping from the 

Edwards, and to have protection of endangered species habitat 

as one of the goals of such regulation. (Masters Testimony). 

One goal of the E W D 8 s  new "Demand Management Plan for the 

Edwards-Balcones Fault Zone Aquifern is to "ensure an adequate 

level of springflown to @@protect habitats within the District 

dependent on the Edwards Aquifer. (EUWDX-6) . However, the 

EUWD does not know what quantity of minimum springflows at the 

Coma1 or San Marcos Springflows needs to be protected. 

(Masters Testimony). The EUWD on May 10, 1991 made a formal 

request to Regional Director Spear for a declaration of the 

minimum springflows the USFWS will accept as adequate under 

the ESA to protect the species and their habitat at San Marcos 

Springs. (PX-132). The USFWS has not answered the EUWD8s 

request. (Spear Testimony; Shull Testimony; Masters 

Testimony) . 



228. The United States Department of the Air Force (1*USAF*8) was 

"unable to determinew whether its activities in pumping 

Edwards water would affect the endangered species, and 

requested the USFWS' assistance in evaluating whether its 

pumping would affect the species. (Plaintiffsf Summary 

Judgment Exhibit 46). The USFWS responded to the request by 

stating "specific studies relating to water withdrawal input 

on listed species are not readily available.@* (PX-98). 

229. In order to develop an adequate State plan, the TWC, City of 

San Antonio, and the Texas Legislature needed to know the 

minimum continuous springflows required for compliance with 

the ESA. (Hall Testimony; Masters Testimony; Aceves 

~estimony; PX-34). This information was not made available to 

them until June 1993, after and in response to this Court's 

order. By then it was too late for the Texas Legislature to 

consider this information. This information is now available, 

but has not yet been used by the Texas Legislature or the 

TNRCC to prepare an adequate State plan. The "Take, 

"Jeopardyn and other Edwards water levels and Coma1 and San 

Marcos springflow rates determined by the USFWS in response to 

this Court's order are, however, now being used by the U. S. 

~eological Survey, the University of Texas at Austin on 

contract to the TNRCC and USGS, and others studying management 

of the Edwards. 



Consultation 

230. One of the tools available to the USFWS for protection of 

endangered species is consultation under 5 7 of the ESA. (PX- 

36 at p, 95). 

231. The San Marcos Recovery Plan called for "vigorous pursuitns of 

a "systematic procedurew of such consultations. (PX-36 atpp. 

76-77). 

232. Consultation is potentially a powerful, albeit disruptive, 

tool because it can result in a Court order cutting off all 

Federal funds and other Federal actions that directly or 

indirectly authorize, fund, or otherwise carry out pumping 

from the Edwards to the extent necessary to prevent jeopardy. 

(Spear Testimony; PX-85; PX-113; PX-68). 

233. After adopting the San Marcos Recovery Plan, the 

Secretary/USFWS did not vigorously pursue any systematic 

procedure of consultations concerning minimum springflow 

quantities. (Admission 26 (f) ) . Until February 21, 1992, the 
Secretary/USFWS did not request consultation concerning any 

Federal activity by any Federal agency that may affect minimum 

springflow quantities through effects on withdrawals from the 

Edwards. (Admission 27 (g) ) , 

234. In a letter dated February 21, 1992, the USFWS informed the 

United States Environmental Protection Agency ("EPAW) that the 

new demand placed on the Edwards by the catfish farm artesian 

well -- a well that shoots a column of water over twenty-five 
feet in the air from a thirty-inch diameter pipe (PX-27) -- 
could appreciably reduce the water supply for the endangered 



species at issue during low flow periods. (PX-37) . The USFWS 

requested the EPA determine whether granting an application 

for a National Pollution Discharge Elimination System 

(I1NPDESI1) permit for the catfish farm well, which would allow 

the catfish farm to withdraw over 43 million gallons of 

Edwards water per day, would affect the Fountain Darter and 

the Texas Wild-rice. f Id. ) . The USFWS also requested the EPA 
to review all other NPDES permits authorizing discharges from 

"major usersv1 of Edwards water -- those discharging more than 
1 million gallons per day. (Id.). 

235. Since February 1992, the USFWS has not consulted with the 

USEPA on NPDES permits affecting Edwards Aquifer usage. On 

October 22, 1993, the TNRCC voted to issue Living Waters 

Artesian Springs Ltd., the owner of the catfish farm, a 

wastewater discharge permit, and the permit was actually 

issued on December 22, 1993. The TNRCC Order does not 

disclose any consultation with the EPA or the USFWS concerning 

the effects of the catfish farm's withdrawals from the Edwards 

upon the Edwards, Coma1 or San Marcos water levels or flow 

rates, upon endangered species, or upon the threatened release 

into the Edwards of hydrogen sulfide. 

236. The USFWS and USDOA have not consulted concerning activities 

authorized, funded or carried out by USDOA which may adversely 

affect Edwards species. 

237. The USFWS and USDOT have not consulted concerning activities 

authorized, funded or carried out by USDOT which may adversely 

affect Edwards species. 



238. The USFWS and DOD have not consulted concerning activities 

authorized, funded or carried out by DOD which may adversely 

affect Edwards species. 

239. The USFWS has, in other major regional ESA contexts, 

participated in or coordinated interagency scientific 

committees or other multiagency recovery planning and action 

agencies. The San Marcos Recovery Plan, in calling for a 

vigorous, systematic consultation process, contemplates such 

an effort in the Edwards context. 

Establish Groundwater Controls 

240. The species in question are threatened with possible 

extinction, unless effective controls are objectively 

established on withdrawals from the Edwards. (Spear 

Testimony) . At a minimum, the objective requires pumping 

controls to mavoid jeopardy to the species by maintaining an 

aquifer level which assures a minimum spring flow at Coma1 

springs.l1 (PX-34 at p. 3). 

241. The San Marcos Recovery Plan called for establishing pumping 

controls, recognizing the plan would require cooperation with 

State and local authorities. (Ex. 36). 

242. Not until after the first notice of intent to sue was filed in 

this case did the USFWS take any step to encourage any State 

or local agency to establish controls on the pumping of 

groundwater from the Edwards. (Admission 26(f)). In response 

to this lawsuit, the USFWS made certain limited efforts to 

encourage the State of Texas to establish groundwater pumping 



controls over the Edwards. (Shull Testimony; PX-34 at p. 1). 

These efforts consisted largely of jawboning, without 

specifics. (PX-35; PX-94; PX-101; PX-107; PX-113; PX-117; PX- 

126). 

243. This instant lawsuit was a "key factorw in the emergency 

action taken and proposed permanent rules announced by the TWC 

on 4/15/92 to regulate withdrawals from the Edwards. (PX-184 

at pp. 2-3). 

244. This Court's order was a crucial factor in the Texas 

legislature's passage of S.B. 1477. S.B. 1477 has been 

described by the State of Texas in its suit against the United 

States over the Voting Rights Act barrier to implementation as 

"a major new step for Texas in the regulation of underground 

water  resource^.^^ The State of Texas has judicially admitted 

that this Court's decisions were in part what "prompted the 

73rd Texas Legislature to develop [S.B. 1477'sI comprehensive 

legislation. 

245. The Secretary and the USFWS have done nothing to encourage, 

assist or require the State of Texas to develop any reasonable 

and prudent alternative approach to S.B. 1477. As long as 

S.B. 1477 remains nfrozen,n the Secretary, the USFWS and the 

TNRCC have effectively abandoned efforts to protect the 

Edwards, Coma1 and San Marcos species through meaningful state 

controls of Edwards withdrawals. 



Continaencv Plan 

246. The San Marcos Recovery Plan called for development of a 

contingency plan to rescue members of the endangered species 

and put them in refugia (aquariums) if springflows drop to low 

levels. (PX-36 at p. 72). While the refugia method is 

advocated as a viable recovery method, refugia is not a 

recovery measure but an ehergency tool to be used in dire 

emergencies if recovery measures cannot be completed in time. 

Id. (Spear Testimony; Shull Testimony; PX-119 ; Admission 39) . - 
247. The Secretary/USFWS did not begin to prepare a contingency 

plan until after the Comal Springs was on the brink of drying 

UP (Admissions 34, 35). The Secretary/USFWS did not 

complete and approve the plan until July 18, 1990, when the 

Comal Springs nearly dried up again. (Admission 37; PX-83; 

PX-115; PX-119). 

248. The contingency plan was prepared using the voluntary, unpaid 

assistance of experts who are not employees of the USFWS. 

(Admission 38) . 
249. The contingency plan identifies, using the USFWSO best 

professional judgment, critical aquifer levels and springflow 

rates at which members of the listed species should be removed 

to refugia. (Shull Testimony; Whiteside Testimony; Moss 

Testimony; PX-119). The contingency plan was developed 

without any prior multi-year Instream Flow Incremental 

Methodology (@@IFIMn) or other complex studies. (Shull 

Testimony; Whiteside Testimony). 



250. The contingency plan was relied on to establish critical 

levels at which "last-ditchn efforts were made to "salvagew 

Fountain Darters at Coma1 Springs in the summer of 1990. 

(Shull Testimony; Whiteside Testimony; Brandt Testimony; 

PX-119). 

251. llLast-ditchll efforts must be made to salvage minimum 

continuous natural springflows at Coma1 Springs both for 

endangered species and human water supplies, during the summer 

of 1994. 

S~r inuf low Aucnnentation 

252. The San Marcos Recovery Plan provides, nwells to maintain the 

natural flow variation regimens below Spring Lake can be a 

temporary means to achieve continual flow in the San Marcos 

River." (PX-36). The San Marcos Recovery Plan recognizes 

that springflow augmentation cannot protect against a 

"catastrophic loss1' of the San Marcos Salamander which lives 

in the spring openings and that augmentation "will not 

constitute a recovery action." (PX-36 at p. 74). 

253, The TDWR, predecessor of the TWC, evaluated streamflow 

augmentation in 1983 at the request of the EUWD, which was 

participating in the development of the San Marcos Recovery 

Plan. The TDWR advised the EUWD of the substantial risk that 

movement of '@bad watere8 would Hseriously degradew both the 

species8 habitat and human water supplies if the Edwards were 

pumped down as proposed. (PX-75). 



254. The Secretary/USFWS, the EUWD, TPWD, the Southwest Texas State 

University   qua tic Station, the City of New Braunfels, the 

City of San Marcos, the Edwards Research and Data Center and 

the Office of State Senator Cyndi Krier at meeting in 1990 

concluded: it is "not possible to design an augmentation 

feasibility study at this time because of the paucity of 

relevant ecological and physiological data on the endangered 

species.wv (PX-132 at p. 3 of the 3/19/91 letter from EUWD to 

City of San Antonio). The required factual information "is 

prohibitively deficient." Id.). "Further," the EUWD stated, 

"the study design team could not conceive of a practical means 

for simulating natural ~pringflow.~ Id.). Because "the San 

Marcos Salamander makes its home in the numerous spring 

orifices collectively called the Comal and San Marcos 

springs," the meeting concluded that "[slimply pumping water 

from Edwards Aquifer wells into Comal and San Marcos rivers is 

not a solution. Iv (&) . 
255. In the March 26, 1992 USFWS letter to the TWC, the USFWS 

stated the following about nspringflow augmentationvw: 

Spring flow augmentation studies are not likely to 
represent a productive use of time and resources. 
From an endangered species point of view, the 
Service suggests such proposals be considered 
extremely unlikely to produce acceptable conditions 
for endangered species. Even worse, they divert 
attention and resources from the hard choices that 
must be made. 

(PX-34 at p. 3) (emphasis added). 



256. In the comments attached to the March 26, 1992 USFWS letter to 

the TWC, USFWS stated the following about "springflow 

Based upon current information, we do not believe 
that spring flow augmentation is likely to be an 
acceptable means of ensuring protection of 
endangered species and their ecosystems in Comal or 
San Marcos Springs. We are not aware of any 
evidence that flow augmentation is technically 
feasible or that it would provide for the 
biological needs of the species. To make such a 
determination with a sufficient degree of certainty 
would require the springs to first dry up. 
Allowing the Springs to cease flowing for anv 
period of time, even under drought conditions, 
would pose an unacceptable risk to the continued 
existence of the listed species, contrary to the 
ESA. 

In addition, it is our understanding that 
augmenting at Comal Springs would draw the aquifer 
level down faster at San Marcos. Augmentation at 
San Marcos Springs cannot be done in a way that 
would ensure protection of the San Marcos 
Salamander. 

The Service is also concerned about intrusion of 
bad water at both Comal and San Marcos Springs as 
aquifer levels decrease. Both springs are very 
close to the Hbad watern line, 

We believe springflow augmentation studies would 
divert attention and resources from the hard 
choices that must be made, 

(Comments attached to PX-34 at pp. 5-6.) (underline in 

original, but emphasis added). 

257. Springflow augmentation is not likely to be an acceptable 

means of ensuring protection of endangered species. (Shull 

Testimony; PX-34). The USFWS is not aware of evidence 

establishing springflow augmentation is either technically 

feasible or provides for the biological needs of the species. 

(Spear Testimony; PX-34). To make such a determination with 



a sufficient degree of certainty would require the springs to 

first dry up, which would pose an unacceptable risk to the 

continued existence of the species. (PX-34, comments at pp. 

5-6). Springflow augmentation %annot be done in a way that 

would ensure protection of the San Marcos Salamanderw or other 

endangered species that live in the springs themselves. (Id.; 

PX-132). "Both springs are very close to the 'bad watert 

line, (Thornhill Testimony; PX-34, comments at p. 6; PX-184) , 

and augmentation worsens the risk of nbad watern intrusion. 

(Thornhill Testimony). 

The 8ecretar~/U8PWS Have Unlawfullv Refused or Unreasonably Delayed 
ImDlementina Recoverv Measures to Protect Minimum 8~rinaflow 
Quantitieg 

258. As the San Marcos Recovery Plan was being finalized in 1984, 

the Coma1 Springs nearly dried up. (Thornhill Testimony). 

259. When Regional Director Spear sent the San Marcos Recovery Plan 

to Washington, D.C. for top-level USFWS approval in 1985, he 

stated the USFWS8 major recommendations, including achievement 

of pumping controls, would be Itquite dif f icult1I and 

wcontroversial. (PX-55) . 
260. The USFWS did not convene a meeting of the San Marcos Recovery 

Team between July 20, 1984 and March 29, 1989. (Admission 

14). 

261. USFWS biologist Tom Brandt worked in 1986-1988 on keeping 

Fountain Darters in refugia. This study was not aimed at 

establishing minimum continuous flow requirements. Dr. Brandt 

performed this study because he, his superiors at the National 



Fish Hatchery in San Marcos, and their superiors at the 

Region 2 office of the USFWS in Albuquerque, New ~exico knew 

there were going to be problems with the Fountain Darter in 

the future, due to pumpage of Edwards groundwater and lack of 

rainfall. (PX-244). 

262. In March 1989, Professor Whiteside warned the USFWS about the 

potentiality the "Coma1 might go dry again this summer." 

(PX-42). 

263. In the summer of 1989, Alisa Shull, the USFWS scientist in 

charge of the San Marcos Recovery Plan, recommended the USFWS 

send letters to Federal agencies requesting consultation on 

measures to reduce the threat to the springs posed by Edwards 

withdrawals and to pumpers, warning them of the potential for 

takes if pumping is not reduced. (Shull Testimony; Spear 

Testimony) . The letters were drafted. (PX-61; PX-62 ; PX-63) . 
Mr. Spear and the Secretary/USFWS at the Washington level 

decided not to use the "blunt axen of Federal intervention but 

only to reauest the State to establish ~ u m ~ i n u  controls 

ncruicklvW on a voluntary basis. (Spear Testimony) . Five 

years later, the State has still not established meaninaful 

pumDina controls. (Spear Testimony; Shull Testimony). 

264. At trial in November 1992, Michael Spear, now USFWS8s highest- 

ranking official in charge of endangered species matters, 

testified if Texas did not establish adequate pumping controls 

in the next regular session of the Texas Legislature, which 

began in January of 1993, the "blunt axen must fall. (Id.). 



265. Each Defendant except the TNRCC and the United States Defense 

Base Closure and Realignment  omm mission was formally advised 

of takes of Fountain Darters at Comal Springs by 

Plaintiff-Intervenor GBRA8s first Notice of Violations dated 

June 15, 1989, and they were further advised of their failures 

to develop and implement recovery plans or otherwise to 

prevent takes of and jeopardy to the listed species by the 

subsequent Notices of Violations by Plaintiff-Intervenor GBRA 

and the Sierra Club, dated February 17, 1990 and April 12, 

1990, respectively (DX-31; DX32; DX-33). 

266. Unauthorized takings of Fountain Darters at the Comal Springs 

occurred in the summer of 1990, after the Notices of 

Violation. 

267. The Secretary/USFWS failed to take timely action to implement 

key steps in the San Marcos Recovery Plan, critical to the 

survival of the species, including: define minimum continuous 

springflows, encourage establishment of pumping controls, 

prepare the contingency plan, and vigorously pursue a 

systematic procedure of consultation. 

268. Plaintiffs do not allege that the Secretary/USFWS must, 

without exception, immediately implement every step in every 

recovery plan. The Secretary/USFWS, however, may not 

arbitrarily, for no reason or for inadequate or improper 

reasons, choose to remain idle. Inaction eviscerates the 

recovery planning provisions of the ESA and amounts to an 

abdication of the Secretary/USFWS8 statutory responsibility to 



plan for the survival and recovery, not the extinction, of 

endangered and threatened species. 

269. A year has passed since this Court found that the Secretary 

and USFWS had failed in the respects identified above to 

develop recovery plan(s) or to update and expand the San 

Marcos Recovery Plan to cover the Coma1 Springs populations 

and species and the Texas Blind Salamander. These delays are 

unreasonable and unlawful, and should not be permitted to 

continue any longer. 

270. In the past, the Secretary and USFWS have complained that 

budget and staff constraints impair their ability to develop 

recovery plans and conduct consultations. Attached as 

~ppendix A is Plaintiffs' Proposed Recovery and Consultation 

Plan. It would help the recovery planning and consultation 

process for USFWS to consider this proposed plan. It is 

feasible for USFWS to determine in 30 days what changes, if 

any, are appropriate in this plan. 

Avoidina or Minimiaina Harm 

271. The State of Texas, including the TNRCC, and the City of San 

Antonio recognize that excessive pumping from the Edwards 

threatens both extinctions and grave economic harms. (Aceves 

Testimony, Perryman Testimony, TWC Rule). 

272. To prevent these economic and environmental harms, State and 

local authorities and regional water users must take prompt, 

appropriate and effective actions to develop adequate pumping 

controls and reduce dependence on the Edwards before the 



"blunt axes1@ of Federal intervention under ESA 55 7 and 9 and 

CERCLA fall. These actions are independently required by the 

threat of bad water movement and because the Edwards is badly 

overdrafted, as well as by the threat of Federal intervention 

under ESA §!j 7 and 9 and CERCLA. (Spear Testimony; Aceves 

Testimony; Masters Testimony; Hall Testimony; Perryman 

Testimony) . 
273. The ESA provides mechanisms to allow the State of Texas 

substantial time to reduce withdrawals from the Edwards in an 

orderly and nondisruptive manner. One of those mechanisms is 

a 10(a) incidental take permit. The Secretary of the 

Interior and USFWS are willing and legally empowered to grant 

the State a 8 10(a) permit if, but only if, an adequate State 

plan for pumping controls is adopted and its implementation 

reasonably assured. (Spear Testimony; PX-34; P-35). The 

Sooner Texas ado~ts an adeauate ~ l a n  and obtains a 5 lofa) 

permit. the better. (Spear Testimony; Shull Testimony; Aceves 

Testimony; Masters Testimony; Hall Testimony). 

274. The serious water supply problem associated with rapid 

increases in population and municipal, industrial, and 

agricultural water demand and exclusive dependence on the 

Edwards by the City of San Antonio has been recognized for 

over thirty-f ive years. Board of Water Enaineers v. Citv 

of San Antonio, 283 S.W.2d 722, 723 (Tex. 1955). 

275. The City of San Antonio is blessed with a rare source of 

water. Unfortunately, the Edwards is currently the city of 

San Antonio's Bwsole sourcen of water because the City of San 



Antonio failed to develop adequate water supplies from other 

sources to reduce their reliance of the Edwards. 

276. The relatively brief and mild drought of 1984 and associated 

pumping posed a serious threat to the San Antonio region's 

water supplies. (DX-112 at p. 1). In response, San Antonio 

and the EUWD sponsored a 1986 multi-volume San Antonio 

peaional Water Resources Studv. (DX-169). For water supply 

and economic development purposes, as well as to protect the 

endangered species dependent on springflow, the study shows 

alternative water supplies using a combination of surface 

water and wastewater reuse is required. The costs are 

feasible. (Id. at pp. 1-13) . Assuming the worst case, "Sari 
Antonio would go from being a low-water cost city to a 

moderate-cost city." (Id. at p. 13). 

277. Almost four decades of negotiations among the affected parties 

have failed to yield a resolution of the disputes regarding 

the proper management of the Edwards. (Specht Testimony; 

PX-190 at p. 4). Continuina failure risks Federal 

intervention to ~rotect endanaered s~ecies (PX-190 at pp. 4-- 

5 ) ,  and to prevent released of a hazardous substance into 

human water supplies. The danger is adequately understated as 

imminent. (Spear Testimony). 

278. The negotiations failed in significant part because those who 

benefit by unregulated pumping do not believe pumping will be 

limited to protect endangered species, do not understand what 

limits are required, or because it is not politically feasible 

for them to agree to the limits required, absent a Court 



order. (Spear ~estimony; Specht Testimony; Hall Testimony; 

Aceves Testimony; Masters Testimony; PX-134). 

279. This Court found in early 1993 that the next session of the 

Texas le~islature offers the last chance for adontion of an 

adeauate state nlan before the Itblunt axesn of Federal 

intervention have to be d r o ~ ~ e d .  Another year or more has 

passed and there is still no State plan adeauate to nrotect 

minimum continuous natural s~rinaflows at Comal Snrinas in a 

repeat of the drought of record, in a severe drought, or even 

in a moderate drought. 

280. Continuous springflows from the Comal Springs can be 

maintained at all times during a repeat of the drought of the 

1950's if pumping were limited to something slightly less than 

approximately 219,000 acre-feet per year during the 1950's 

drought. Limiting pumping to an average of roughly 200,000 

acre-feet per year during the drought would provide some 

minimal continuous daily Coma1 springflows. (Thornhill 

Testimony) . 
281. Even if the needs of endangered species were disregarded 

entirely, there is a water-quality floor below which the level 

of water in the Edwards should not be allowed to drop, solely 

for water supply purposes. (Thornhill Testimony; Aceves 

Testimony; Hall Testimony; Masters Testimony). The water - 
quality floor should be defined in part based on known water 

quality impacts in the Aquifer itself caused by pumping- 

induced drawdowns and springflow depletion. The water-quality 

floor should be set high enough to avoid any appreciable risk 



of significant water-quality harm, taking into account the 

unknowns and the potential serious consequences accompanying 

the unknowns. (Thornhill Testimony). 

282. The surest and most prudent method of ensuring there will be 

no significant adverse water quality impact due to pumping 

from the Edwards is to limit pumping to the extent necessary 

to maintain adequate continuous natural springflows from the 

Coma1 Springs at all times. The evidence demands, until 

reliable information is garnered stating otherwise, the 

prohibition of any other limitation. (Thornhill Testimony). 

No new data have been acquired since 1992 and no new studies 

published that justify any lesser limitation of pumping. 

283. The "firm yieldn of the Edwards, assuming protection of just 

minimal continuous daily springflows from the Comal Springs, 

is on the order of roughly 200,000 acre-feet per year during 

a repeat of the drought of record. (Thornhill Testimony). 

284. The fvfirm yieldH of the Edwards is not 350,000 acre-feet per 

year. Pumping 350,000 acre-feet per year throughout a repeat 

of the drought of the 1950's will cause the Edwards to drop to 

levels far below the historic low of 612.51 feet mean sea 

level, dry up the Comal Springs for years and San Marcos 

Springs for substantial periods of time, contaminate the 

Edwards by movement of bad quality water into the fresh water, 

and risk other environmental harm. (Thornhill Testimony). 

285. Withdrawals in excess of 200,000 acre-feet per year can be 

allowed during normal and wet years; especially in years 

similar to 1992. However, it would be imprudent to rely upon 



and plan for the Edwards to supply the region 350,000 acre- 

feet of water per year during a repeat of the drought of the 

1950's. (Thornhill Testimony). 

286. If the City of San Antonio would seriously and immediately 

develop additional supplies of water, implement conservation 

programs and mandates (like minimal lawn watering and credits 

for native landscaping), reuse water, and seek alternative 

sources of water, the city of San Antonio is likely to obtain 

substantial additional water supplies within five to ten 

years. (Thornhill ~estimony; Specht Testimony). 

287. If the region is fortunate enough to miss a major drought 

within the next five to ten years, the only significant 

economic impact on San Antonio and the region resulting from 

satisfying the requirements under the ESA to maintain minimum 

springflows at the Comal and San Marcos Springs would be the 

cost of obtaining additional supplies of water within the 

period of time. (Aceves Testimony; Perryman Testimony). 

288. Approximately the same cost would have to be borne by San 

~ntonio and the region, even if the needs of endangered 

species were disregarded entirely: adequate and continuous 

natural springflows are needed from the Comal and San Marcos 

Springs at all times to avoid the risk of significant adverse 

water quality impacts, solely for water supply purposes. 

(Aceves Testimony, Perryman Testimony) . The ESA may compel 

Texas and/or San Antonio to incur these costs now in order to 

prevent the threatened release of hydrogen sulfide into San 

Antonio's existing water supply. 



289. If the region experiences a major drought within the next five 

to ten years, and if severe economic harm otherwise results 

from satisfying the requirements under the ESA and to avoid 

water quality risks for water supply purposes by maintaining 

minimum continuous natural springflows at the Comal and San 

Marcos Springs, exemptions can be sought to allow takings, 

destruction of critical habitat, jeopardy, and even extinction 

of species during such a crisis, pursuant to S f  10(a) and 7 (h) 

of the ESA. 16 U.S.C. § §  1536(h), 1539(a). No government can 

grant an llexemptionw from the physical laws that will result 

in destruction of the Edwards Aquifer through movement of the 

bad-water line. 

Timing 

290. The Edwards can fall from record highs to levels at which 

Comal Springs is below 100 cfs, takes are occurring, and 

jeopardy is imminent, in less than two years. (Thornhill 

Testimony; PX-189, PX-190). 

291. The Edwards fell from a then-record high in late 1987 to 

levels at which Comal Springs nearly dried up in the summer of 

1989. (PX-207). 

292. The Edwards can even fall to levels at which the Comal Springs 

are imperiled in less than one year. (Thornhill Testimony; 

PX-248). 

293. The Comal springs in theory could be in danger of drying up 

again'by the summer of 1994. (Thornhill Testimony; PX-248). 



294. The 1984, 1989, and 1990 droughts were once-a-decade drought 

events. (Bomar Testimony). The risk of Comal Springs drying 

up again soon is considerable. 

295. Once the Edwards has fallen to levels at which Comal Springs 

has fallen to 100 cfs, it can fall further to levels at which 

Comal Springs dries up completely in less than one month. 

Based on historical experiences in 1956, 1984, 1989, and 1990, 

the Comal Springs could fall from 100 cfs to 0 cfs in two to 

three weeks. (Thornhill Testimony). 

296. The San Antonio Water System's CEO has advised his Board as to 

the conditions we are facing. If dry weather conditions track 

those of the recent time period from mid-1987 to mid-1990, the 

following Edwards Aquifer water levels can be expected: 

July 1994 - 640 ft. 
July 1995 - 625 ft. 
July 1996 - 620 ft. 

These conditions would result in Comal Springs being below the 

"takem level beginning in mid-1994 and below "jeopardyw levels 

in both mid-1995 and mid-1996. Undoubtedly, "the Comal 

Springs would be severely stre~sed.~ (Aceves Memo, for 2/1/94 

Board Meeting, a copy of which is attached as Exhibit C). 



PRAYER 

WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray that this 

Honorable Court: 

(1) set this case for (a) hearing on cross-motion for summary 

judgment; and (b) as to any genuine issues of material 

disputed fact, trial on the merits; 

(2) declare that the substantial and imminent threatened 

release of hydrogen sulfide, a hazardous substance, into 

the fresh water in the Edwards, constitutes an emergency 

for public health and safety purposes as well as 

endangered species purposes, because it threatens the 

Edwards ecosystem, on which both 1.5 million people and 

many endangered and threatened species depend, with 

catastrophic, irreversible damage; 

(3) direct the Monitor to prepare, by August 1, 1994, an 

Emergency Withdrawal Reduction Plan that defines which 

withdrawals should be limited, and to what extent and 

under what conditions they should be limited, to assure 

that the Coma1 Springs and San Marcos Springs will not 

drop below jeopardy levels, as defined by the USFWS, at 

any time, even in a repeat of the drought of record. The 

Emergency Withdrawal Reduction Plan should correct the 

March 1, 1993 plan submitted by the TWC by assuming that 

the repeat of the drought of record has already begun 

some time prior to the date the corrected plan is adopted 

by TNRCC, or that it will begin immediately thereafter. 

The Emergency Withdrawal Reduction Plan should attempt to 



minimize overall adverse economic impacts of the region. 

Essential elements of an Emergency Withdrawal Reduction 

Plan are contained within the Plaintiffsg Proposed 

Recovery and consultation Plan, attached as Exhibit A; 

(4) direct the Monitor to prepare, by August 1, 1994, a 

preliminary, conceptual Emergency Water Conservation and 

Reuse Plan defining the reductions in withdrawals that 

could reasonably be achieved simply by conservation and 

reuse, and the anticipated timetable and the estimated 

costs of finalization of that plan and of the actions 

needed to fully implement the final plan; 

(5) direct the Monitor to prepare, by August 1, 1994, a 

preliminary, conceptual Emergency Water Supply Plan for 

the San Antonio region, defining the amounts of water 

currently available from other sources that, in addition 

to reasonable conservation and reuse measures, are 

necessary or desirable to eliminate the emergency threat 

of release of a hazardous substance into the fresh water 

in the Edwards and avoid jeopardy to the listed species 

during a repeat of the drought of record, the facilities 

needed to be able to fully utilize such alternative water 

supplies, the proposed customers of such system in 

addition to the City of San Antonio, and the anticipated 

timetable and estimated costs of finalization of that 

plan and of the design, acquisition, construction and 

other actions needed to fully implement the final plan. 



(6) As soon as possible after August 1, 1994: 

(a) approve the Monitor's Emergency Withdrawal 

Reduction Plan, his preliminary, conceptual 

Emergency Conservation and Reuse Plan, and his 

preliminary, conceptual Emergency Water Supply 

Plan, with such modifications as may be deemed 

necessary or desirable by the Court; 

(b) order the TNRCC to immediately begin and thereafter 

continue reducing withdrawals pursuant to the 

approved Emergency Withdrawal Reduction Plan; 

(c) order the TNRCC to immediately commence and 

thereafter diligently pursue to completion the 

finalization of the approved preliminary, 

conceptual Emergency Conservation and Reuse Plan, 

and the actions needed to fully implement the final 

plan; 

(d) order and/or authorize the appropriate party or 

parties to immediately commence and thereafter 

diligently pursue to completion the finalization of 

the approved preliminary, conceptual Emergency 

Water Supply Plan, and the design, acquisition, 

construction and other actions needed to fully 

implement that final plan; 

( 7 )  order the City of San Antonio to pay all costs incurred 

by the party or parties ordered and/or authorized by this 

Court to finalize the approved preliminary, conceptual 

Emergency Water Supply Plan, and to design, acquire, 



construct, and take other actions needed to fully 

implement that final plan, subject to further order of 

this Court at a later date requiring contribution by 

others pursuant to S 107(a) of CERCLA and/or other laws 

or equity to the extent that contribution is later sought 

by San Antonio and found by this Court to be appropriate; 

(8 )  order the City of San Antonio to reimburse Plaintiffs 

under g 107(a) of CERCIA for all necessary costs of 

response incurred by Plaintiffs to eliminate the threat 

of release of a hazardous substance into the fresh water 

in the Edwards; 

( 9 )  declare that the Secretary of the Interior and the USFWS 

have in violation of ESA S 4 unlawfully withheld or 

unreasonably delayed actions on (a) pending petitions to 

list Edwards species; (b) designations of the critical 

habitat of those species and of the Texas blind 

salamander; (c) regulations to protect the San Marcos 

Salamander; and (d) development and implementation of 

recovery plans for the conservation and survival of all 

endangered and threatened Edwards species against the 

greatest threat they face, excessive pumping; and set 

dates certain for actions by the Secretary and USFWS on 

the same; 

(10) declare that the Federal Defendants are violating and are 

imminently threatening to violate ESA 5 7 by unlawfully 

withholding or unreasonably delaying review and 

utilization of all programs and authorities administered 



by them for the conservation of the Edwards, Comal and 

San Marcos species; and enjoin the said Secretary/USFWS 

to begin such review immediately; 

(11) declare that the Federal Defendants have violated, are 

violating and are imminently threatening to violate ESA 

5 7 by failing or refusing to consult and insure that no 

action authorized, funded or carried out by such agencies 

is likely to jeopardize the continued existence of the 

Edwards, Comal and San Marcos species through destruction 

or adverse modification of their ecosystem. and enjoin 

the said Federal Defendants to begin consultations 

immediately; 

(12) order the Federal Defendants, and request the USGS and 

the Texas Parks and Wildlife Department, to immediately 

form an Edwards Interagency Task Force to consult and 

affirmatively plan under ESA 5 7, CERCLA and other 

federal statutes. The Task Force should promptly 

identify activities these and other agencies authorize. 

fund or carry out, directly or indirectly, singularly or 

cumulatively, that lead to pumping from the Edwards, and 

it should define the actions that should be taken or 

ceased by these and other agencies to avoid jeopardy to 

the listed species and eliminate the threat of release of 

a hazardous substance into the fresh water in the 

Edwards, the water supply for 1.5 million people as well 

as the listed species. Examples of the actions that 

should be planned for include the following: 



(a) ceasing or severely limiting or conditioning all 

federal funding that leads to pumping; 

(b) closure of San Antonio's military bases and, if 

possible, relocation to any one or more of the many 

cities in Texas that have adequately planned, and 

paid, for their current and future water supplies; 

and 

(c) revoking or severely limiting or conditioning all 

NPDES discharge permits issued by USEPA where the 

effluent is derived in whole or in part from water 

withdrawn from the Aquifer. 

(13) should it ever become necessary because of lack of 

cooperation by San Antonio or others, or because of lack 

of required action by federal agencies, Plaintiffs pray 

that this Honorable Court order the Federal Defendants to 

immediately cease authorizing, funding or carrying out, 

directly or indirectly, singularly or cumulatively, any 

activity that leads to withdrawals from the Edwards 

Aquifer, and that the Federal Defendants take affirmative 

actions within their authorities that will lead to 

reduction of withdrawals, to the extent such withdrawals 

threaten jeopardy to endangered species and release of a 

hazardous substance into the fresh water in the Edwards; 

(14) declare that the Federal Defendants, TNRCC, and the city 

of San Antonio have violated, are violating, and are 

imminently threatening to violate ESA f 9; that they have 

harmed or harassed, are harming or harassing, and 



threaten to harm or harass the Edwards, Comal and San 

Marcos species by excessive Edwards withdrawals by 

authorizing, funding or carrying out activities that 

support excessive Edwards withdrawals, and enjoin all the 

said Defendants to consult and confer immediately to 

reach agreement, within thirty (30) days of the entry of 

this Court's order, upon a joint Federal and state plan 

that is adequate at all times, beginning immediately, to 

assure minimum continuous natural springflows at the 

Comal Springs even in a repeat of the drought of record, 

and enjoin the said Defendants to consider, among other 

alternatives, Plaintiffs8 Proposed Recovery and 

consultation Plan attached as Exhibit A; 

(15) reserve the right of Plaintiffs to seek additional 

relief, including injunctive relief against Edwards 

pumpers, if necessary; 

(16) enter judgment against the Defendants for the costs of 

litigation, including reasonable attorney and expert 

witness fees; and 

(17) grant such other and further relief, both legal and 

equitable, to which Plaintiffs may show themselves justly 

entitled. 
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P L A I N T I F F S 8  PROPOSED 
RECOVERY AND CONSULTATION PLAN 

1. Pumose: Insure that pumping of Edwards water no longer 

jeopardizes the water supplies on which 1.5 million people and many 

endangered, threatened and other species depend. 

2. Taraet: Minimum continuous natural springflows at both Coma1 

and San Marcos Springs even during a repeat of the drought of 

record. 

3. princi~al Means: 

(a) pumping restrictions adequate to protect target 

springflows; 

(b) demand reduction measures and alternative supplies to 

minimize hardship and allow for economic growth. 

4. Desian Criteria: 

(a) Face ecological and hydrological facts with integrity. 

(b) Define property rights in pumpable Edwards water and then 

let the free market work. 

(c) Take no chances on irreversible losses of valuable 

resources. 

5. Two Phases: Past failures by federal, state and local 

government have allowed prolonged excessive pumping and no 

immediate alternatives. As a result: 

(a) phase I. until demand can be permanently reduced and 

ecologically and economically sound alternative supplies developed, 

pumping restrictions must cut Edwards pumping to 350,000 afy in 

normal weather years. In dry years, restrictions must cut pumping 

EXHIBIT *An 
P 8 g e l d S  



further, to enough below long-term safe yield of 200,000 afy to 

offset prior excesses and guarantee minimum continuous springflow. 

(b) Phase 11. Once demand has been permanently reduced and 

ecologically adequate and economically sound alternative supplies 

developed, higher amounts can be pumped in wet years. 

6. Manaaement Control: The Director of USFWS, the Secretaries of 

Interior, Agriculture, Transportation, Defense, Army and Air Force, 

the Chairman of the Defense Base Closure and Realignment 

 omm mission, the Administrator of the EPA, the chairman of the 

TNFtCC, and the Chairman of the TWDB, or their respective high-level 

staff designees, shall constitute the Edwards Interagency Task 

Force, charged with developing and implementing this comprehensive 

recovery and consultation plan. 

7. Scientific Intearitv: The Edwards Interagency Task Force 

shall create an Interagency scientific Advisory council composed of 

federal, state and academic experts, including, but not limited to, 

the existing San Marcos Recovery Team, the staff of the FWS Austin 

office, and the Center for Research in Water Resources of the 

Engineering Department of the University of Texas at Austin. 

phase I Punminu Restrictions 

1. Claimed historical beneficial use filings with TNRCC within 30 

days concerning every Edwards well (other than domestic wells 

producing less than 3 afy). Municipal and industrial users 

separately identify annual lawn watering and recreational (private 

swimming pools) portions of usage. Municipal and industrial users 

also to separately estimate and document essential public health 

and safety needs (drinking water, firefighting, hospitals). 

EXHIBIT "A" 
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2. Review historical use filings to identify waste and estimate 

actual historical beneficial use. 

3. Compare aggregate historical beneficial use with 350,000 afy. 

4 .  To the extent that aggregate historical beneficial use exceeds 

350,000 afy, reduce municipal and industrial systemsf usage for 

lawn watering and recreational purposes pro rata, until excess is 

eliminated. 

5. If there is not enough lawn watering and recreational usage to 

eliminate all of excess of historical beneficial use over 350,000 

afy, reduce irrigation agriculture usage pro rata until remaining 

excess is eliminated. 

6. Notify each well owner and operator of resulting share of 

350,000 afy. No restrictions on sale, lease or other voluntary 

transfer of such shares, other than notification to Task Force. 

7. Monitor Edwards water levels. Whenever Aquifer level falls to 

660 feet m. s. 1. at 5-17, notify all pumpers to expect cutbacks when 

and if springflow from Comal Springs drops to 200 cfs, the level at 

which USFWS says species begin to be taken (this occurs at a 3-17 

Aquifer level of approximately 650 feet, m s . ) ,  and estimate 

cutbacks. 

8. When Comal springflow drops to 200 cfs, notify all pumpers of 

cutbacks required to reduce pumping to 150,000 afy. 

9. Calculate cutbacks from 350,000to150,000 afy as follows: 

(1) first, eliminate any lawn watering usage not already 

eliminated; 

(2) second, reduce and if necessary eliminate any irrigation 

agriculture pumping ; 

EXHIBIT "A" 
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( 3 )  third, reduce and if necessary prohibit all pumping by or 

deliveries to industrial or commercial customers added to municipal 

systems on or after June 15, 1989, except for essential public 

health and safety needs; and 

(4) finally, reduce and if necessary eliminate other 

industrial and commercial usage, except for essential public health 

and safety needs. 

10. If Coma1 springflow drops to 150 cfs, or if San Marcos 

springflow drops to 100 cfs, notify all pumpers of further cuts to 

eliminate all but essential public health and safety uses (drinking 

water, firefighting, hospitals). 

11. While the Phase I Plan is in place, San Antonio shall not add 

any new water consuming industrial or commercial users to its 

system until and to the extent it has permanently reduced its 

existing customers8 demand for Edwards water and/or added 

alternative water supplies of at least 20 years8 duration to offset 

or meet the new customers8 demands. 

Enforcemen$ 

1. All federal agencies that authorize, fund or carry out 

activities that maintain, increase or affect Edwards withdrawals 

shall cease such actions as soon as consultation begins and not 

begin again until the Phase I Plan is nin place.n Until the Phase 

I Plan is "in place,n San Antonio shall not add any new hookups 

other than for physical health and safety purposes. 

2. The Phase I Plan will be nin placew once the USFWS has 

approved a fi 10(a) permit to the TNRCC and the EPA has approved the 

remedial action set forth in Plaintiffs0 Amended and Supplemental 

Complaint. The USFWS shall not approve a fi 10(a) permit to the 

EXHIBIT "A" 
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TNRCC and EPA shall not adopt remedial action unless and until 

assured, as required under federal law, that the TNRCC has the 

legal power to implement and enforce the pumping restrictions 

embodied in the Phase I Plan and that the State of Texas (TNRCC and 

TWDB), San Antonio, and the federal pumpers (USDOD, US Army and US 

Air Force) together have committed the necessary resources to fund 

the implementation of the TWDB's Emergency Conservation and Reuse 

Plan and its Emergency Water Supply Plan. 

3. Joint consultation by the EPA, USDOA, USDOT, USDOD, US Army, 

US Air Force and the Base Closure commission with the USFWS shall 

begin immediately. consultation by other federal agencies shall 

begin as soon as anyone identifies to the Task Force any activities 

that such agencies authorize, fund or carry out which may affect 

Edwards withdrawals. 

Demand Reduction and Alternative Water S u ~ ~ l i e s  

1. The Task Force shall, with the help of the Interagency 

scientific ~dvisory Council, identify the ecologically and 

economically best measures to permanently reduce demand for Edwards 

water and to supply water from alternative sources to San Antonio 

and smaller municipal and industrial users of Edwards water. 

2. Water supply alternatives to be investigated shall include 

supplies from the San Antonio, the Guadalupe, Lavaca and Colorado 

River Basins which might be available on a nonpermanent but 

substantial (beyond the year 2000) interim basis. 

3. Water supply alternatives shall be chosen to insure that, by 

the end of 20 years, Phase I will end and the B 10(a) permit will 

expire. 

EXHIBIT "A" 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

STATE OF TEXAS 
209 W. 14th St. 
14 th & Lavaca, 8 th Floor 

QI 
Price Daniel, Sr., Bldg. 
Austin, Texas 78701, 

Plaintiff, JUNE GREEN, J. J 
1Y 

VS. 
§ 
§ Civil Action No. 

1 UNITED STATES OF AMERICA 
§ 

D4endant. 
§ 
§ 

MAR 0 9 1994 

COMPLAINT 
rl The State of Texas ("Texas") files this action for a declaratory judgment with 

1 respect to a Texas statute enacted by the 73rd Texas Legslature, Act of June 11,1993, ch. 

626, 1993 Ta SESS. LAW SERV. 2353 (Vernon), denominated Senate Bill 1477 ("S.B. 

4 1477") and sometimes popularly termed the Edwards Aquifer Authority Act. The 

action is based on the following grounds: 

4 JURISDICTION AND PARTlES 

1 
1. This action arises under section 5 of the Voting Rights Act of 1965, as 

amended, 42 U.S.C. 5 1973~. 

d 2. Jurisdiction of this Court is invoked pursuant to the provisions of 28 

U.S.C. 5 1331 and 42 U.S.C. 9 1973c. Texas requests that a three-judge Court be 

1 
convened pursuant to the provisions of 28 U.S.C. 5 2284 and 42 U.S.C. 5 1973c. 

1 3. The State of Texas is a jurisdiction covered by section 5 of the Voting 

Rights Act, 42 U.S.C. 5 1973c. See 28 C.F.R Part 51, App. (1993). Texas is the plaintiff in 

1 this action. 

4. The United States of America is the national sovereign and has substantial 

1 

4 EXHIBIT "B" 



responsibilities under section 5 of the Voting Rights Act. The United States or Arnenca 

is the defendant in this action. 

DEVELOPMENTS LEADING TO ENACTMENT OF S.B. 1477 

5. An understanding of the historical treatment of groundwater in Texas is 

critical to an understanding of the origins of this suit. The ruie of capture aiwavs has 

been applied to groundwater, and there was no protection for this resource. The 

minimal state regulation which existed authorized creation of underground water 

districts with extremely limited powers, such as the power to register and space water 

weUs and to perform research. These districts are known as Chapter 52 districts. 

6.  The southern portions of the Edwards Aquifer ("Aquifei') is a unique 

structure which contains 215 million aae-feet of water beneath a relatively arid 165 mile 

swath of Texas. The Aquifer has a variety of users, including farmers, municipal 

governments, industry, the military, and recreational entities. The water in the Aquifer 

moves from west to east, with farmers in Uvalde and Medina Counties using nearly 

one-third of the amount of water currently used from the system. The Bexar County 

usage, predominantly municipal, accounts for roughly one-third of the usage. 

Enormous springs, Comal and San Marcos, at the Aquifer's eastern edge feed rivers 

which provide municipal, industrial, and agricultural needs as they flow to the Gulf of 

Mexico, accounting for the remaining one-third of the usage. 

7. The inaeased demands on the Aquifer, as the population of South Texas 

has grown, and the cyclical nature of rainfall cause the Aquifer level to vary 

dramatically over short periods of time. San Marcos and Comal springs have 

historically stopped flowing because of depressed Aquifer level caused by low rainfall 

and pumping demand. 

8. The Edwards Underground Water District ("District") is a Chapter 52 

district created in 1959 and, at that time, covered the five major counties situated above 

the Aquifer. In 1989, Uvalde and Medina counties withdrew from the District, leaving a 



district which represented a majority oi the population and tax base of the Aquifer, but 

o d v  one-third of the users. The District levies a property tax and thus is primarily 

funded by Bexar County residents. 

9. During this same period, environmental groups and interests dependent 

on Coma1 and San Marms springflows began complaining that, when the Aquifer level 

dropped, the springflow decreased, threatening or k f i g  endangered species which 

live in the springs. 

10. Attempts to negotiate a settlement and prevent a lawsuit under the 

Endangered Species Act of 1973, as amended, 16 U.S.C. 5 1531 et seq. ("ESA"), proved 

unsuccessful. 

11. In May, 1991, the Sierra Club and spring interests filed a suit against the 

United States Secretary of Interior and an agency, the United States Fish and Wildlife 

Service, under his authority. The suit, now styled Sima Club, et al. v. Bruce Babbitt, et al., 

Civ. Action No. MO-91-CA-069 ("Sierra Club suit"), was filed in the Midland-Odessa 

Division of the United States District Court for the Western District of Texas. 

12 The gravamen of the complaint in the Sierra Club suit was that the federal 

government had failed in its duty to protect certain endangered species. The plaintiffs' 

claim was premised on the failure to insure adequate water levels in the Aquifer in 

order to insure adequate natural spring flows, necessary to sustain certain species in 

and around Coma1 and San Marcos Springs. These springs are fed by the Aquifer. 

13. In January, 1992, three state agencies -- the Texas Natural Resource 

Conservation Commission ("TNRCC" which indudes its predecessor agency, the Texas 

Water Commission), the Texas Department of Parks and Wildlife, and the Texas 

Department of Agriculture - were permitted to intervene and were aligned as 

defendants in the Sierra Club suit. 

14. As the Sierrn Club suit developed, the plain tiffs pressed their daim that the 

ESA required the United States Fish and Wildlife Service to determine the minimum 



springflows necessary to preserve the endangered speaes at Coma1 and San Marcos 

Springs. 

15. h February, 1993, following a bench trial and while the 73rd Texas 

Legislature was sitting in its biennial 180-day regular session, the district court in the 

Sierra Club suit issued comprehensive findings and conclusions. The court directed the 

Fish and Wildlife Service to develop and disseminate information about the springflows 

necessary to sustain the endangered species at Coma1 and San Marcos Springs. The 

court also directed the TNRCC to prepare a comprehensive management plan for the 

Aquifer. The TNRCC undertook and completed the task. 

16. Due to the absence of an existing adequate plan as deveioped by any 

existing govenunental entities, the Sierra Club court viewed itself as compelled to 

monitor the Aquifer until an adequate regulatory plan is in place. Examples (all with 

the court's original emphasis) of this view are present in the court's Amended Findings 

of Fact and Conclusions of Law of May 26,1993, in which the court determined: (i) "the 

State has still not established meaningful pumping controlf, FF 160; (ii) if the dire economic 

consequences feared by some ever come to pass, "it will be due to failure of State and 

local authorities and regional water users to take prompt and appropriate actions to 

develop pumping controls and reduce dependence on the Edwards before the 'blunt 

axes' of Federal intervention under ESA 55 7 and 9 fail", FF 189; and (iii) "[tlhe next 

session of the Texas legislature ofiers the last chance for adoption of an adequate state plan b4me 

the 'blunt axes' of Federal interoen tion have to be dropped, FF 196. 

17. Aspects of judicial deveiopments in the Sierra Club suit, as well as other 

activities concerning the Aquifer, prompted the 73rd Texas Legislature to develop 

comprehensive legislation intended to address the disparate issues of use and 

conservation concerning this unique and valuable state water resource which affects 

vastlv different interests of different segments of Texas. 



OUTLINE OF S.B. 1477 

18. S.B. 1477 constitutes a major new step for Texas in the reguiation or 

underground water resources. Its creation was the product of great legislative care to 

meate consensus. Because of the impetus to create a regional entity with suificient 

power over all users, all users had to be represented on the Authority's board in such a 

way to balance their interests. Also, its basic governing authority had to be different 

than a Chapter 52 district because the basics of its regulatory authority and governance 

was fundamentally different than existing Chapter 52 districts. 

19. The prinapai thrust of S.B. 1477 is its creation of a governmental body, 

pursuant to Article XVI, 5 59, of the Texas Constitution (the Conservation Amendment), 

known as the Edwards Aquifer Authority ("Authority"), which is to function as a 

conservation and redarnation district. The Authority is governed by a board of nine 

directors. The nine directors are appointed pursuant to directions set forth in section 

1.09 of S.B. 1477. The seats are divided to approximate the proportionate usages of the 

various users of the resource. Roughly speaking, three of the appointees would come 

from the area west of Bexar County (within which lies the City of San Antonio), three of 

the appointees would come from Bexar County, and three of the appointees would 

come from areas east of Bexar County. Its area of governance covers ail or part of the 

Texas counties of Atascosa, Bexar, Caldwell, Comal, Guadalupe, Hays, Medina, and 

Uvalde. According to the official 1990 decennial census, 1,368,402 people reside in the 

governed area; however, were it to have been constituted as an elective rather than 

appointive regulatory body, its status as a special conservation and reclamation district 

would have made inapplicable the constitutional principle of one person-one vote. 

20. The powers of the Authority apply to underground water within or 

withdrawn from the Aquifer and do not extend to the regulation of surface water. 

These powers encompass all of the powers, rights, and privileges necessary to manage, 

conserve, preserve, and protect the Aquifer and to increase the recharge of, and prevent 



d 
the waste or pollution of water In, the Aquifer. S.B. 1477 establishes an elaborate, 

complex svstem for the monitoring and regulation of groundwater from the Aqurfer. ~n 

1 addition to administering a complex permitting system for water withdrawal from the 

aquifer, the Authority must address water conservation and reuse. It also is charged 

d with deveioping comprehensive management and critical period management plans for 

1 
the aquifer. Importantly, the Authority is funded by user fees to allocate the costs 

among the various users. 

21. The Authority also is authorized to issue orders, including the assessment 

of administrative penalties, to enforce the terms and conditions of permits, orders, and 

rules it issues. It also may seek avil injunctions to enforce the provisions of the act. At 

the same time, the Authority is subject to a civil suit for mandamus by the TNRCC to 

compel it to perform its duties. 

OTHER ASPECTS OF S.B. 1477 

22. In section 1.41, S.B. 1477 repeals the state statutory authority for the 

existence of the District. The provision transfers the files and assets of the District to the 

Authority. The District's assets are estimated to equal approximately ten million 

dollars. Section 1.41 was to have taken effect on September 1,1993. 

23. A major impetus for the District's abolishment was the fact that the 

extensive regulatory powers of the new Authority, funded by user fees, made the 

Distict's imposition of property taxes, which fell most heavily on Bexar County, an 

unfair tax burden were it to continue in existence. 

24. At the time of S.B. 1477's enactment, the District covered parts of the Texas 

counties of Bexar, Comal, and Hays, an area that, while overlapping, was smaller than 

the area covered by the Authority. According to the official 1990 decennial census, 

1,261,179 people resided in the area governed by the underground water district. 

25. Covered geographical area aside, the District's powers over water in or 

withdrawn from the Aquifer were substantially less than the powers allocated to the 



Authoritv by S.B. 1477. Included among the categories of lesser powers for the District 

as compared to the ~uthor i ty  are permitting, conservation, and reuse. Importantly, 

unlike the Authority, the District has no power to issue administrative orders or 

administrative penalties carrylng the force of law. 

26. Through its enacting legislation, the District is governed by a board of 

twelve members. Four members are elected from single-member districts in Bexar 

County; two at-large from Bexar County; three at-large from Comal County; and three 

at-large from Hays County. At the time of the enactment of S.B. 1477 and continuing at 

least through the initial administrative denial of preclearance, the District was the 

subject of a federal lawsuit, styled Williams o. Edwards Und~rgraund Water District, Civ. 

Action No. SA-92-CA-0144, in the San Antonio Division of the United States District 

Court for the Western District of Texas, in which the claim was being made that the 

electorai system of the district violated section 2 of the Voting Rights Act. 

27. In sections 2.01-2.07, S.B. 1477 vaiidates the creation and boundaries of a 

preexisting governmental body in the state known as the Uvalde County Underground 

Water Conservation District. 

ADMINISTRATIVE PRECLEARANCE ACTIONS AND RELATED ACTMT'rES 

28. On June 30,1993, Texas, through its Secretary of State, submitted S. B. 1477 

to the United States Department of Justice ("WJ'') for administrative preclearance 

under section 5 of the Voting Rights Act. 

29. On November 19,1993, through its Acting Assistant Attorney General for 

Civil Rights, DOJ issued two letters in connection with Texas's section 5 submission of 

S.B. 1477. One letter interposed no objection to S.B. 1477 "insofar as it pertains to the 

creation of the Uvalde County Underground Water Conservation District . . . and 

thereby requires the District to use five single-member districts to elect the board of 

directors in Uvalde County," thus predearing its creation. 

30. The other DOJ letter of November 19,1993, interposed an objection to S.B. 



1477 "insoiar as it repiaces the previousiv eiected governing body with an appointed 

board." 

31. Tews was uncertain of the intended reach of the objection contained in the 

second DOJ letter of November 19,1993, because it could not determine whether DOJ 

intended its objection to prohibit only S.B. 1477's repeal through section 1.41 of the 

operating authority of the elected District or whether DOJ intended its objection also to 

prohibit creation of the appointed Authority. The source of the uncertainty derived 

from the ambiguous wording of the objection letter itself combined with the governing 

state of the law as to the reach of section 5 insofar as transfers of governmental powers 

are concerned, which indicated that the allocation of power to the newly created 

Authority fell outside section 5's purview. 

32 In light of the state's uncertainty, it requested and obtained a meeting on 

December 20,1993, with members of the staff of the Voting Section of DOJ's Civil Rights 

Division. At that meeting, the state expressed an urgency in the need for clarification 

from DOJ and a view that the aeation, existence, and operation of the Authority fell 

outside DOJ's section 5 purview. On December 30, 1993, Texas sent another letter to 

DOJ. The December 30th letter expressed in writing the basic views the state had 

expressed orally on December 20th. urging that S.B. 1477's creation of the Authority lay 

outside section 5's purviews, that DOJ's November 19th letter was unnecessarily 

ambiguous on this point, and that prompt action from DOJ was needed in light of 

continuing developments in the Sierra Club suit which might result in the imposition of 

federal court control over aspects of management of the Aquifer in the absence of the 

state being able to implement the part of S.B. 1477 creating the Authority. 

33. DOJ has not given the state a written response to the matters raised either 

in the December 20th meeting or the December 30th letter from the Texas Secretary of 

State. 

34. Through its latest order, dated February 25, 1994, the Sierra Club court has 



appointed a monitor and imposed a regime of federal court reguiation over the ~ q ~ i e r .  

The order is occasioned in large part by the state's inability to implement the reguiatorv 

system established in S.B. 1477. The court's order, by its own terms, is to remain in 

effect "until such time as the State of Texas implements an adequate regulatory plan or 

system to prevent violations of the ESA or until such other time as the Court deems 

proper, whichever comes first." DOJ's approach to section 5 insofar as S.B. 1477 is 

concerned makes it impossible for the state to satisfy the ESA-based concerns of the 

Siena Club court so as to avoid federal court regulation of a state resource. 

ABSENCE OF DISCRIMINATORY PURPOSE OR EFFECT AND ACTMTlES 
FALLING BEYOND SECTION 5's PURVIEW 

35. S.B. 1477 is intended to and has the effect of asserting the state's interest in 

regulating as a matter of state law the natural water resource known as the southern 

portion of the Edwards Aquifer. It is not motivated either principally or in any part 

(including its elimination of the District) by the purpose of discriminating against raaal 

or language minorities. Furthermore, S.B. 1477, either as a whole or in any part, does 

not have the effect of discriminating against racial or language minorities. 

36. Specifically concerning the elimination of the District through S.B. 1477's 

section 1.41, the section 5 prinaple of retrogression has no application and, therefore, 

the effects test component of section 5 is inapplicable. Thereiore, only the purpose 

component of setion 5 is applicable to the provision. Even if the retrogression p ~ c i p l e  

is treated as being applicable to the elimination of the District, there is no retrogression 

of minority voting power either in the simple elimination of the District or in the 

comparison of its elimination with the creation of the appointive Authority. Minority 

voting power is enhanced, not lessened, through creation of the Authority because the 

power of minority voters in terms of electing those bodies with the power to appoint the 

nine members of the Authority is greater than the power of minority voters in terms of 

electing the tweive members of the District. 



37. Even if the provision eliminating the District is covered by section 5 and 

the facts do not establish that the applicable components of section 5 are satisfied 

insofar as the elected district's elimination is concerned, the creation of the appointive 

Authority is beyond section 5's p u ~ e w .  Elimination of the District aside, S.B. 1477's 

delineation of the powers, duties, and geographical reach of the Authority establishes 

that it is a new governmental body with new powers, not comparable to the preexisting 

district, and, as an appointive body, not within the reach of section 5. 

OUEST FOR RELIEF 

WHEREFORE, the plaintiff prays that this Court: 

a. Assert jurisdiction in this matter and request the convening of a three- 

judge Court; 

b. Issue a declaratory judgment predearing under section 5 of the Voting 

Rights Act all the parts of S.B. 1477 not already administratively precleared; 

c. As an alternative to declaring precleared all the parts of S.B. 1477 not 

already administratively precleared, issue a declaratory judgment predearing 5 1.41 of 

S.B. 1477 and dedaring all the remaining parts of S.B. 1477 which have not already been 

administratively predeared not subject to the preclearance requirements of section 5 of 

the Voting Rights Act; and 

d. Grant such other and further relief as is deemed just and proper. 



Respectfully submitted, 

DAN MORALES 
Attorney General of Texas 

JORGE VEGA 
First Assistant Attorney General 

-- 

RENEA HICKS 
State Soliator 

P. 0. Box 12548, Capitol Station 
Austin, Texas 7871 1-2548 
(512) 463-2085 
FAX: (512) 463-2063 
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STATE OF TEXAS, 
Plaintiff, 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

VS. 

§ 
5 Civil Action No. 

UNITED STATES OF AMERICA 
§ 

Defendant. 
§ 
§ 
§ 

ORDER 

Before the Court is the State of Texas's Application for Three-Judge Court in the 

above-referenced cause. This action invokes the Court's powers to consider the issuance 

of declaratory relief under section 5 of the Voting Rights Act of 1965, as amended, 42 

U.S.C. 5 1973c. Because section 5 requires the convening of a threejudge court, the 

provisions of 28 U.S.C. 5 2284 are applicable. Instituting the procedures outlined in 28 

U.S.C. 9 2284(b)(l), the Court forthwith will notify the Chief Judge of the United States 

Court of Appeals for the District of Columbia Circuit of the need to designate the other 

two members of the threejudge panel which must be convened in this action. 

SIGNED and ENTERED this day of March, 1994. 

UNITED STATES DISTRICT JUDGE 



STATE OF TEXAS, 
Plaintiff, 

P VS. 

IN THE UMTED STATES D I S T R I a  COURT 
FOR THE DISTRICT OF COLUMBLA 

§ 
§ 
§ 

94 0165 
§ 
" 

Civil Action No. 
9 

UNITED STATES OF AMERICA § MAR 0 9 1994 

MOTION FOR EXPEDITED ANSWER 
AND EXPEDITED PRETRIAL CONFERENCE 

d The State of Texas ("Texas"), plaintiff herein, moves the Court to advance by 

1 forty days the date by which the United States, defendant herein, must answer or 

otherwise respond to the Complaint by Texas. Texas further moves the Court to 

1 expedrte the convening of a pretrial conference to focus the issues in this case and to 

establish a schedule which would expedtte moving through summary judgment and to 

d trial as soon as reasonably possible. The grounds follow, with special attention called to 

1 
the events outlined in 41 7: 

1. As outlined in the Complaint filed contemporaneously with this motion, 

1 the purpose of this lawsuit is to enable the state to begin implementing a major new 

piece of state legislation, S.B. 1477, governing its preaous groundwater resources. The 

d legislation became state law last summer and nearly all of its provisions were scheduled 

to be effective on September 1,1993. 
cJ1F 

2. The major focus of the state legislation was to establish a new regime of 

a water resource management in a critical, unique natural underground water reservoir 

known as the Edwards Aquifer. This aquifer serves nearly 1.4 million people in urban 

1 and rural areas in Central Texas, including the metropolis of San Antonio. This new 

regime of natural resource management was to be effectuated primarily through a 
1 



newly-created governmental entity called the Edwards Aquifer Authority 

( " ~ ~ t h o r i v ) ,  which w d d  be governed by an appointive board of nine members. The 

appointing authorities for the board ultimately are all elective bodies. 

3. S.B. 1477's enactment implicated section 5 voting rights issues because one 

part of the statute would repeal the statutory authority for the existence of a preexisting 

elective body known as the Edwards Underground Water District ("District"). The 

District covers a smailer geographic area than the Authority, has fewer non-geographic 

powers concerning the Edwards Aquifer, and, as compared to the Authority, has far 

less effective enforcement mechanisms for the limited powers it does have. 

Nonetheless, section 5 case authority suggests that the elimination of the District was a 

covered change subject to section 5's preclearance requirements. in recognition of that 

fact, the state submitted S.B. 1477 for administrative preclearance shortly after its 

enactment last summer. 

4. At the same time that the state was undertaking the enactment of S.B. 1477 

and awaiting a Department of Justice ("DOJ") decision on the administrative 

preclearance issues, it was faced with critical proceedings in an endangered species 

lawsuit - the Sierra Club suit - in federal district court in the Western District of Texas. 

See Complaint ¶ 11. The proceedings in the lawsuit raised the specter of a federal court 

takeover of state regulation of the Edwards Aquifer. The Sierra Club court had ordered 

the state's principal environmental agency, formerly named the Texas Water 

Commission and now named the Texas Natural Resource Conservation Commission, to 

prepare a state management plan for the Edwards Aquifer. One of the unavoidable 

conclusions underlying this directive from the federal court was that the state's existing 

arrangement, which rested primarily on the actions of the District, were proving 

insufficient to protect the resource in a way satisfactory to the court as it evaluated the 

Endangered Species Act claims before it. Consequently, as the appropriate agency 

developed the court-ordered plan, the Texas Legislature began work on a legislative 



soiution to the looming problem. 

5. The result df the legislature's effort was enactment of S.B. 1477, which 

assigns protection of the aquifer to the newly-created Authority . Nonetheless, the state 

has never been able to implement this historic natural resource legislation. On 

November 19, 1993, DOJ issued a section 5 objection letter to the state's S.B. 1477 

submission. On December 30,1993, the state wrote a letter expressing its understanding 

that the November 19th reached elimination of the elective District but not the creation 

of the appointive Authority and the assignment to it of regulatory duties and powers. 

DOJ has yet to respond to the state's December 30th letter, and the Authority's existence 

under section 5 remains under a cloud. 

6. The state, therefore, is stymied in its efforts to implement S.B. 1477. 

Consequently, it cannot satisfy the concerns of one powerful federal authority - the 

federal district court in the Sierra Club suit - due to the actions (or inactions) of another 

powerful federal authority - DOJ in its administrative preclearance role. The state thus 

faces a federal court takeover of the preeminently state resource of groundwater. 

7. Though an order dated February 25,1994. entitled "Order Appointing joe 

G. Moore, Jr., As Monitor." the district court in the Sima Club suit has imposed a regime 

of federal court regulation over the Edwards Aquifer. It is clear from the terms of the 

February 25th order that it is occasioned in large pan by the state's inability to 

implement the regulatory system established in S.B. 1477. This regulatory system 

would be implemented primarily through the Authority. Early in its ten-page order (in 

footnote 1 on page 2). the Sima Club court remarks that "[olne year after the original 

Judgment and Findings of Fact and Conclusions of Law were entered . . . . , the State of 

Texas still does not have in effect a regulatory system for the Edwards Aquifer[.]" The 

court appointed a monitor and outlined his duties, reserving the power to "add to or 

otherwise modify them. The order condudes with two paragraphs of speaal relevance 

to this motion to expedite. First, on page 9 of the order, the court orders (with emphasis 



added) that "this Order shall remain in full force and effect until such time as the State 

of Texas implements an adequate regulatory plan or system to prment violations of the 

ESA or until such other time as the Court deems proper, whichever comes first." Then, 

on page 10, the court schedules a status conference in the case for April 15, 1994, at 

which the issue of new state laws relative to the Edwards Aquifer is among the issues to 

be addressed. The Sierra Club coutt has tied its regulation of the Edwards Aquifer to the 

outcome of this lawsuit concerning preclearance and section 5's scope as they relate to 

S.B. 1477. 

8. At the same time, deadlines crucial to the regulatory system established in 

S.B. 1477 are beginning to pass with the state helpless to do anything about them - 
other than file this suit and seek expecbted action. For example, one provision of the act 

required those wishing to establish historic uses of aquifer water, which in turn will 

play a cruaal role in the permitting system to be established by the Authority, to file 

such uses with the Authority no later than March 1, 1994, on forms prescribed by the 

Authority. Of course, that deadline now has passed, and DOJ still has not offered the 

state any explanation or clarification of whether it views the scope of its November 19th 

objection to S.B. 1477 to extend to operation of the Authority. In the face of this 

brooding silence by DOJ, the Authority is understandably hesitant to start acting, for 

fear that the very first step its takes be struck down as violative of such an important 

piece of federal legislation as the Voting Rights Act. 

9. The state is anxious to comply with section 5 of the Voting Rights Act. It 

does not view the elimination of the elective District to be problematic under section 5's 

strictures against purposeful or effective discrimination; it does not view creation of the 

Authority as even covered by section 5. Nonetheless, it is taking every step it can to 

insure full compliance before going forward with its new system of regulation for the 

Edwards Aquifer. 

10. Texas's effort through this motion is two-fold. First, it is trying to get as 



prompt a resolution as possible of the reach of section 5 insofar as the Authority's 

existence and operation is concerned. Each day that passes further disrupts the 

legislatively mandated schedule of regulation. Each disruption further subjects the state 

to a federal court effectively regulating one of its crucial natural resources. This 

situation is the one that prompts the state to file this motion to expedite the movement 

of this case. It is important to have expedited resolution of whether the elimination of 

the District is permissible under section 5, especially inasmuch as the inability to 

transfer the District's financial resources to the Authority (as required under the statute) 

threatens the full and effective functioning of the Authority even if it is permitted to 

operate soon. A still more immediate aisis is the frozen nature of the Authority. 

11. Requiring an expedited answer from DOJ and setting up an expedited 

pretrial schedule (so that. for example. partial summary judgment on the Authority 

coverage issue can be handled quickly) could enable the state to meet the directives, 

implicit or explicit, of the S i m  Club court in a reasonable time. 

12. Expediting the deadline for an answer from DOJ does not disadvantage 

the United States under the circumstances of this case. In the course of carrying out its 

administrative preclearance duties in connection with Texas's S. B. 1477 submission, DOJ 

already has devoted considerable time to reviewing the very factual and legal issues 

raised by this suit and is fully familiar with this matter. 

Based on the foregoing matters, especially the events outlined in ¶ 7, Texas urges 

the Court to pant  this motion, thereby requiring the United States to file an answer to 

the state's compiaint within twenty days of service, and shortly thereafter scheduling a 

pretrial conference. 

Respectfully submitted, 

DAN .MORALES 
Attorney General of Texas 

JORGE VEGA 
First Assis tan t A ttomey General 
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STATE OF TEXAS, 
Plaintiff, 

VS. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBLA 

UNTIED STATES OF AMERICA 
Defendant. 

3 
5 Civil Action No. 
§ 

ORDER 

On this day came before the Court the motion filed by the State of Texas, plaintiff 

herein, urging the Court to advance by forty days the date by which the United States, 

defendant herein, must answer or otherwise respond and urging that a pretrial 

conference be scheduled shortly after the expedited deadline for the answer of the 

United States. After giving due consideration to the motion, the Court determines that 

it is well taken and it is hereby 

ORDERED that the State of Texas's Motion for Expedited Answer and Expedited 

Pretrial Conference is GRANTED. The United States shall file its Answer or other 

appropriate responsive pleading no later than twenty days after it is served with 

summons and a copy of the complaint. A pretrial conference is scheduled to commence 

at- - .m. on the day of , 1994. 

SIGNED and ENTERED this day of March, 1994. 

UNITED STATES DISTRICT JUDGE 



AGENDA ITEM NO. 17c 

TO: San Antonio Water System Board of Trustees 

FROM: Joe A. Aceves, P.E., Presidenuchief Executive Officer 

SUBJECT: STATUS REPORT ON EDWARDS AQUIFER CONDITIONS 

Board Action Date: February 1, 1994 

BACKGROUND 

The purpose of this report is to present information concerning the current conditions of the 
Edwards Aquifer and to project future water levels based upon the continuation of current 
weather patterns of average to below average rainfall. 

In 1993 San Antonio Water System met its goal for water conservation of 160 gallon 
per capita per day. This goal was accomplished in spite of the weather conditions 
during 1993. 

The rainfall in 1993 was much greater than average in the first half of the year (total 
of 27 inches versus 14 inches average) and much less than average in the second 
half of the year (5 inches versus 14 inches averages). This resulted in the 
longest period of no rain on record (63 days). 

The weather in January 1994 has proven to be as dry as the previous months. The 
Climate Analysis Center (National Weather Service) extended forecast for the 
period January to February is for drier than normal weather and slightly wetter 
than normal for March. The analysis from the weather specialist at the TNRCC 
is somewhat more pessimistic. That office forecasts continued dry weather 
through mid Spring. 

The 1993 water levels reflect the decrease in rainfall beginning in June and the 
continued dry conditions through the end of the year. 

Assuming the present rate of water use and continued less than average rainfall, the 
Edwards Aquifer water levels are projected to be 665 to 670 feet by mid 
February. Agricultural irrigation prewatering begins in February and is expected 
to be extensive due to the lack of soil moisture. Urban usage historically begins 
to increase in late March. 

These water use factors may combine in greater than average water use in February 
and March. 

Increased demand and reduced recharge resulting from reduced rainfall will result in 
more rapid water level declines than normal. 

EXHIBIT "C" 



STATUS REPORT ON EDWARDS AQUIFER CONDITIONS AGENDA ITEM NO. 17c - 
Page 2 

Conditions in 1993 and the start of 1994 are similar to those in 1987 and 1988. In 
1988 water levels started at 685 and dropped to 650 in the summer. If conditions 
for 1994 track 1988 conditions, water levels may drop to approximately 640 feet 
by mid year since levels are starting at 675 in 1934. Conditions could be 
somewhat worse if other pumping is increased or if rainfall is much less than 
1988. 

SUMMARY 

It is projected that if the dry weather conditions track those of the recent time period from mid 
1987 to mid 1990, the following Edwards Aquifer water levels can be expected: 

AE?&L PREDICTED 
Jan 1988 - 685 ft July 1988 - 650 ft Jan 1994 - 675 ft July 1994.- 640 ft 
Jan 1989 - 665 ft July 1989 - 628 ft Jan 1995 - 660 ft July 1995 - 625 ft 
Jan 1990 - 655 ft July 1990 - 623 ft Jan 1996 - 650 ft July 1996 - 620 ft 

A repeat of the 1987 to 1990 weather pattern would result in water level conditions as indicated 
above. Concerns are raised when Aquifer levels drop below the point where the Comal Spring 
flow will be below the level of a "take" of endangered species such as would be projected for 
mid 1994. Also the continuation of these conditions would result in Comal Spring flow dropping 
below "jeopardy" levels in both mid 1995 and mid 1996. In both of these years, the Comal 
Springs would be severely stressed. Projections such as these depend upon many factors and 
are based upon the repeat of similar conditions of pumping and rainfall. Any change in these 
conditions would improve the forecast or could result in even lower water levels. 

RECOMMENDATIONS 

The following actions should be taken: 
Publish information encouraging the public to be especially conservative during the 

current period in order to minimize the water level declines this summer. 
Continue monitoring and increase inforqation activity as conditions warrant. 
Revise the Drought Ordinance to 

Vice President dannina G r o u ~  

. Aceves, P.E. 
Executive Officer 
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