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This study provides a feminist analysis of protective labor legislation in the 

Supreme Court case of UAW v. Johnson Controls, Inc. History of protection rhetoric and 

precedented cases leading up to UAW are provided. Using a feminist analysis, this study 

argues that the victory for women's labor rights in UAW is short lived, and the cycle of 

protection rhetoric continues with new pro-business agendas replacing traditional 

justifications for "protecting" women in the work place. The implications of this and 

other findings are discussed. 
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CHAPTER 1 

INTRODUCTION TO THE STUDY 

In March of 1991 the Supreme Court delivered a unanimous decision that 

interpreted another important section of Title VII of the 1964 Civil Rights Act. The 

United States Supreme Court considered Johnson Controls' employment policy, which 

directly prohibited women of childbearing age from specific jobs regarded as dangerous 

to fetal and reproductive organs, to be facially discriminatory toward women, and 

therefore violating Title VII's prohibition of sexual discrimination " . . based on 

pregnancy, childbirth, or related medical conditions" (Buss 583). Johnson Controls Inc. 

directly discriminated against all women who could not provide medical documentation 

of sterility. In UAWv. Johnson Controls, Inc. Justice Blackmun voiced the opinion of the 

Court which concluded, 

Johnson Controls' policy is not neutral because it does not apply to the 

reproductive capacity of the company's male employees in the same way as it 

applies to that of the females . . . (UAWv. Johnson Controls, Inc., Blackmun 

1196). 

Johnson Controls' male employees were faced with the uncompromising choice between 

jeopardizing their children's welfare for paid labor or taking a lower paying job, which 

was also devastating for the family's economic security (Brown 461). Male employees 

that objected to working in the lead battery manufacturing because of health reasons 
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were not given other employment opportunities. The male plaintiff in UA W v. Johnson 

Controls, Inc. was fired when he requested relocation out of the manufacturing plant. 

In theory, the Supreme Court's decision ruled that Johnson Controls, Inc. 

excluded women from these better paying jobs with more extensive benefits because the 

Supreme Court recognized that Johnson Controls limited women's choices in ways that 

men's options were not restricted. The Court concluded that women's roles as mothers 

and nurturers were not relevant justifications for their exclusion from lead battery 

production. Additionally, the Court's ruling disapproved of sexually discriminatory 

hiring practices intended to channel women and men into "appropriate" employment 

categories. Even with the Court's identification of sexism in employer hiring policies, 

the "victory" in IJAW v. Johnson Controls, Inc. was short lived, and debate continues 

concerning employer responsibility, occupational safety, and women's rights in the 

workplace (Becker 50). 

Although the Supreme Court decision was unanimous, the Justices' opinions 

communicated radically different conclusions. Unfortunately, UAWv. Johnson Controls, 

Inc. has not reached its potential to improve employment hiring practices, and six years 

later, the Court's decision is still not implemented in the lower courts. The three distinct 

judicial opinions written by Justices Blackmun, White, and Scalia, raised difficult 

questions that have confounded lower courts. The ambiguity of UAWhas allowed 

federal and state courts to cite this case for reasons well beyond Title VII of the 1964 

Civil Rights Act (Samuels 209-12). In a case that was specifically intended to address 



corporate protection hiring policies, the Supreme Court's decision provides little 

guidance for lower federal and state courts. 

Judicial conflict has existed for centuries regarding the boundaries of women's 

labor rights. Gendered employment policies are not new; the corporate world has long 

used women's sexuality in employment considerations. The most recent evolution of 

protective labor legislation has been fetal protection policy, which is known to "protect" 

the unborn fetus by excluding fertile women from certain jobs. This study intends to 

investigate the rhetorical strategies of "protection" in the workplace by examining the 

rhetoric of the highest Court in the land in the case of I)A W v. Johnson Controls, Inc. 

Review of Literature 

Occupational Safety Policies 

Investigating these discriminatory policies begins with the rhetoric endorsed in 

protective labor legislation (Becerra 119). Historically, corporate policies intended to 

protect employees have been minimal; due to improved regulatory efforts, the industry's 

responsibility to employee protection from dangerous working environments has 

gradually improved. Since the 1970s, the government has increased pressure on 

employers for safer working conditions. The Occupational Safety and Hazards Act 

(OSHA), requires minimal safety precautions to be taken by the employment facility; 

however, safety requirements are extremely flexible for employers. Beyond the minimal 

requirements for safety, companies have ultimate autonomy in providing worker safety. 

OSHA regulations and Title VII are both preventive safety measures for workers; 

however, these restrictions are not adequate responses to hazardous chemical exposure. 



Overwhelming evidence has found that certain occupational hazards can result in a 

variety of health harms. Substances such as arsenic, benzene, cadmium, formaldehyde, 

lead, mercury, radiation, and vinyl chloride, have proven detrimental to male and female 

reproductive organs (Rothstein 628-9). In 1971, the Occupation Safety and Health Act 

established limits on the maximum concentrations for employee exposure to particular 

airborne pollutants, but restrictions did not establish medical exam guidelines for 

monitoring the workers. Most corporations did not provide medical doctors, and those 

that did were extremely partial to the businesses that employed them and gave little 

regard for employee safety. Additional exposure levels have been added to the original 

OSHA standards, but protocol involving protective garments for employees has not been 

updated since 1971 (630). 

OSHA's newer contamination standards require employer monitoring of toxins 

above the established level, known as the "action level." The "action level" is the 

minimal level at which monitoring of toxins and employee exposure is required. If 

above the action level, toxic chemicals are considered hazardous, and the employer must 

provide protective clothing, changing rooms, showers, and other hygiene facilities (630-

1). Industrial regulations, such as "action level" guidelines, are minimal guidelines. 

Mandatory medical examinations for contaminated employees are only required above 

designated action levels. Although OSHA health standards attempt to reduce toxic 

exposure through preventive measures, these regulations do nothing to remedy the small 

dosages of toxic chemicals remaining on the workers' belongings (Rothstein 630-2). 

Constant exposure to small dosages of toxins is ignored. Employee safety literature does 

not recognize small dosage contamination as serious to employee health. 



One of the most significant gaps in occupational safety research is the study of 

toxic compounds and their relationship to other uncontrolled variables. The National 

Institutes of Health found that excess fat magnifies toxic contamination because toxins 

tend to be stored in fatty tissue. Future studies must consider overweight employees and 

their potential for storing toxins. Another variable that has not been considered in toxic 

research is the mixture of occupational toxins with everyday environmental toxins 

(Oberman 268). Very few studies have considered the lethal relationship of daily 

environmental toxins compounded by industrial toxins. Our bodies are said to contain 

177 different organochlorines that we do not metabolize and excrete. Instead, we pass 

them from one generation to another (4). Everyone is exposed to environmental toxins 

on a daily basis; approximately 4,000 chemicals are in fragrances used on a daily basis. 

Ninety-five percent of those are made from petroleum. Toluene, designated as a 

hazardous waste by the U.S. Environmental Protection Agency, was found in every 

fragrance sample collected by the EPA. Toluene, ethanol, benzene derivatives, acetone, 

and other lethal drugs are found in women's perfumes, air fresheners, deodorant, and 

other deodorized products. 

What we smell from petroleum-based perfumes are volatile chemicals, which travel 

through the air and stick to our hair, skins, and clothes; drift into our eyes and 

breathing passages: move into our lungs, blood streams, and nervous systems. If you 

smell it, the chemical molecules are entering your body. No agency regulates the 

fragrance industry, and there is no public education about the health risk present in 

the many products that contain chemical scents (Taub 225). 
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Instead of simply studying the effects of lead on reproductive organs, industrial factories, 

like Johnson Controls, must study the relationship between multiple toxic compounds. 

Researchers have found that individual compounds cannot be singled out for study, since 

it is, in fact, a combination of these toxins that becomes so lethal. 

Although regulatory efforts have dramatically improved, employee health 

protection is still based on traditional health problems. The relationship between 

reproductive health illnesses and occupational and environmental toxins has 

predominately been ignored. A specialist in women's reproductive health, Professor 

Eggen states that "[s]tandards that arose within the narrow confines of traditional 

accident law no longer suit the more complex and convoluted medical and legal issues 

presented by these injuries" (845). Occupational safety efforts have slowly matured, but 

current policies are still inadequate for the safety of employees. 

Statement of the Problem 

Is the Court's decision in UAWv. Johnson Controls, Inc. a victory for women and 

workers' rights? The purpose of this study is to explore the Supreme Court's rhetoric in 

UAW v. Johnson Controls, Inc. and to investigate protection rhetoric from a feminist 

perspective. This will be accomplished by analyzing the protective intent of Johnson 

Controls' fetal protection policy. Fetal protection policies are defined as policies that 

exclude women of childbearing age, usually fifteen to forty-five, from being hired, 

retained or promoted on a job with possible injury to reproductive organs or potential 

fetuses (Buss 577, Crenshaw 63). 



The continued emergence of corporate protection policies for workplace safety 

demands uniform guidelines. Dozens of major corporations, specifically unionized 

industries, have policies excluding women from jobs involving toxic chemical exposure 

under the guise of "protection." A comprehensive study done by Daniels, Paul, and 

Rosofsky found that fifty-seven percent of companies with more than five hundred 

employees have exclusionary policies against unsterilized women working around toxic 

chemicals (Randall 181, Szockyj 86). To what degree is protection needed for female 

employees? Feminist scholars have attempted to deconstruct the hidden social messages 

within protective labor legislation, but several issues remain unresolved. Patterns of 

exclusionary polices constructed in the name of protection need identification (Becker 

57-8). Although OSHA and Title VII of Civil Rights Act of 1964 created incentives for 

worker protection, current regulations are not equipped to address women's reproductive 

rights in the workplace. Additionally, workers' compensation and tort liability are inept 

at responding to reproductive injuries (Eggen 843). 

This research is directed toward the study of the Supreme Court's opinion on 

corporate protection rhetoric for women in UAWv. Johnson Controls, Inc. A feminist 

analysis of the Court's majority and concurring opinions seeks to uncover the gendered 

assumptions of protective labor legislation. An understanding of protection rhetoric 

strategies in the case of UAWv. Johnson Controls, Inc., can help address the following 

questions: 

1. To what extent do the Court's opinions accurately reflect societal opinions of 

women as mothers first? 
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2. To what degree do the Court's opinions encourage corporate protective labor 

legislation over worker safety? 

3. How do the Court's opinions favor fetal rights over women? 

4. What is the Court's official position concerning reproductive health policies 

and employee protection in UAWv. Johnson Controls, Inc.? 

5. How is corporate protection rhetoric used to exclude men and women from 

certain jobs? 

6. What do the Supreme Court's concurring and dissenting opinions 

communicate to the lower courts? 

7. To what extent did the Supreme Court's rhetoric encourage application of 

UAW v. Johnson Controls, Inc. in lower federal and state courts? 

Significance of the Study 

A feminist criticism of UAW v. Johnson Controls, Inc. is significant for several 

academic, practical, and policy reasons. First, feminist research focusing on the 

relationship between protection rhetoric and reproductive health policies contribute to 

communication and women's studies scholarship. The symbolic construction of 

protection is a successful rhetorical strategy that communication scholars can study. As 

Chapter Two discusses, the reasons and forms of women's protection have evolved over 

the centuries. Shifting protection from women to the fetus mirrors society's changing 

perceptions of women and men. Rhetorical scholars can benefit from the incorporation 

of feminist ideals into traditional notions of rhetoric. Sonja Foss explains, "Rhetorical 

criticism done from a feminist perspective then is designed to analyze and evaluate the 



use of rhetoric to construct and maintain particular gender definitions for women and 

men" (Foss Rhetorical Criticism: Exploration and Practice 151). 

Women s studies, specifically feminist legal scholarship, can also benefit from 

uncovering protective legislation designed by men to limit women's employment 

choices. Since the 1960s, feminist legal reformers have been attempting to reform the 

courts and legislation that limit individual rights in "the guise of protecting women as a 

class, and reaffirming the fundamental principle consistent with the classical liberal 

origins of the movement for women's rights: equality before the law regardless of 

gender (Weiss 256). These legal theorists have been very successful in addressing 

women s substantial problems in the legal system, such as the inadequate treatment of 

rape and domestic violence victims. Although feminist legal scholars have been 

successful, little attention has been paid to the patriarchal assumptions within protective 

labor legislation. To implement a feminist jurisprudence philosophy within the legal 

structures, all areas of women's subordination must be recognized. As women's studies 

have developed, so have discriminatory policies. Identifying sexist institutions and 

establishing guidelines to prevent their continued success is essential to eradicating 

sexism in legal and corporate policies. 

Secondly, there are several practical implications for analyzing the Supreme 

Court's ruling. Initially, the Supreme Court and lower courts may benefit from a 

feminist criticism of their opinions. In cases involving exclusionary policies, such as 

school desegregation, courts often resort to public opinion and social science principles 

(Samuels 209). Rhetorical criticism can be a tool for decision implementation as well. 
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"A critical rhetorical approach can illuminate the meanings of justice and injustice in 

legal discourse for the purpose of promoting the struggle for a more democratically 

accessible set of laws" (Crenshaw 64). Rhetorical criticism can analyze the law and its 

persuasive attributes used to address women's reproductive health rights in legal 

discourse. 

Another very practical application of this study is to promote the health and well 

being of men and women within these toxic workplace environments. Companies, such 

as Johnson Controls, expose fifteen to twenty million workers to toxic chemical and 

workplace hazards per year through the production of lead batteries (Wallace 355). The 

Center for Disease Control (CDC) has cited reproductive disorders among the ten most 

common work-related complaints in the U.S. (Eggen 847). By classifying and analyzing 

the opinions of the courts and suggesting the disparities of current reproductive health 

initiatives, this study can contribute to improving safety directions in toxic chemical 

exposure incidents for all workers. Additionally, this study can help recognize the 

millions of men that are exposed daily to toxic chemicals without protection. 

Paternal exposure also can affect a developing fetus. Clothing contaminated by 

workplace toxins could expose a pregnant woman and the fetus she carries to the 

hazardous substance if that clothing is introduced in the home, similarly 

increasing the risk of spontaneous abortion, stillbirth, and adverse outcomes in 

the offspring (Eggen 850). 
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Instead of reproductive policies that ignore men and exclude women from exposure to 

deadly toxins, this study provides suggestions for corporate policies that use responsible 

measures around deadly toxins. 

The third area of the study's importance is toward the future policy initiatives for 

protective labor legislation. First, this research identifies the new future for tort liability 

because of the exclusion of women of childbearing age from the workplace. In current 

situations, businesses are frightened of the potential for tort liability from injured 

employees and third parties (such as the fetus), and this has caused exclusionary policies 

such as reproductive health regulations. In an effort to avoid being sued, employers such 

as Johnson Controls exclude women. Each court establishes new guidelines for 

protective legislation which changes the future of tort liability. This study analyzes the 

Supreme Court's opinions as well as the lower Court's reactions in regard to policies that 

aim to avoid tort liability (Rothenberg 1204). 

This research also offers suggestions for legislation challenging the current laws 

on reproductive health. Investigating the legal discourse surrounding protective 

legislation and fetal protection policies is essential to the future of women's reproductive 

rights. " . . . [T]he law is the official discourse of power, court cases determine the 

ultimate fate of protective legislation" (Crenshaw 64). The power of the law makes it a 

critical focus for assessment of its meaning and interpretation. The courts establish and 

legitimize societal norms of "protection" and "women" in fetal protection policies. 

Critical court cases serve as a microcosm of social norms about protection for women in 
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the workplace (Eisentein 58). This research suggests nondiscriminatory guidelines for 

avoiding toxic injury to both men and women's reproductive organs. 

Scope of the Study 

Protection rhetoric itself is too large a task for this study; so this study isolates the 

most recent precedented case on women's reproductive rights in the workforce: I J AW v. 

Johnson Controls, Inc. Using a feminist methodology, which will be outlined in the 

following section, 1 examine the Court's majority opinion, delivered by Justice 

Blackmun, and the minority opinions of Justices White, Kennedy, Rehnquist, and Justice 

Scalia. The opinions of the highest Court in the land represent the ultimate guidelines 

for federal, state, and local labor legislation. 

To understand the Court's rhetoric, relevant terminology must be defined. Gerder 

Lerner, in The Creation of Patriarchy, explains the intricate relationship between 

patriarchy and paternalism. Patriarchy refers to the institutionalization of male 

dominance that privileges the power of traditionally white, heterosexual men. Patriarchy 

is not reserved exclusively for men; women have significantly contributed to furthering 

male-dominated agendas (Lerner 239). Protection rhetoric is simply a subset or form of 

patriarchy. Protectionism describes a relationship in which the dominant group provides 

protection to the subordinate group in exchange for submission. Historically, 

protectionism, which is predominately called paternalism, began in families when the 

father held absolute power in exchange for economic support. "The basis of paternalism 

is an unwritten contract for exchange: economic support and protection give by the male 



13 

for subordination in all matters, sexual service and unpaid domestic service given by the 

female" (Lerner 240). 

Methodology 

Beyond the explanation of patriarchy and protectionism, the most important 

description involves the methodology. This study applies feminist criticism as outlined 

by Sonja and Karen Foss, Cindy Griffin, Celeste Condit, and Sharon Downey to UAWv, 

Johnson Controls, Inc. Unlike most rhetorical methodologies, feminist criticism is not 

bound to very regimented procedures; at its core, feminist criticism is simple. Feminist 

criticism seeks to reexamine universally held men's experiences and integrate a 

multiplicity of gendered experiences instead of exclusive white, male experiences (Foss 

151, Griffin 28, Dervin 107). This study applies feminist criticism in four basic steps: 

(1) an analysis of the socially constructed assumptions about gender presented in the 

rhetorical artifact of the Court's legal rhetoric in UAWv. Johnson Controls, Inc. (2) a 

discovery of the effects of the artifact's conception of gender on the audience, (3) a 

discussion of how the artifact may be used to improve women's lives, and (4) an 

explanation of the artifact's affects on rhetorical theory (Foss Rhetorical Criticism: 

Exploration and Practice 151). 

To successfully apply this feminist methodology, the first step requires a critical 

inventory of the importance of traditional gender assumptions in the Court's rhetoric of 

UAW. Also, consideration must be given to the importance of gender in protective labor 

legislation in general. For example, does the Court assume traditional gender roles of 

women as mothers and nurturers when reaching its decision? Does the Court reinforce 
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traditional gender responsibilities of men as "breadwinners" and women as 

"housewives," or does it view men and women as equal employees? Next, the rhetorical 

artifact, known as the object to be studied, must study both the beneficial and negative 

consequences of the Court's concept of gender on society. Companies use Court 

decisions as templates for protective labor legislation, and policies, such as protective 

labor legislation, must study how traditional assumptions of gender change male and 

female employee rights. The final step within feminist criticism must assess the 

implications of these discoveries on the future of rhetorical theory. These four steps are 

applied and explained further in Chapter Four. 

Feminist literature is extremely diverse, but one of its oldest shared perspectives 

is the critique of traditional assumptions about gender. Feminists have been at odds with 

traditionalists for centuries. Biological determinism is the view that the physical 

distinctions of giving birth create women's roles in society as nurturer. Beyond simply 

identifying the differences between sex and gender roles of women, feminist scholars 

addressing deconstruction have been successfully redefining gender. They contend that 

it is the extreme emphasis that society places on biological distinctions that label women 

as nurturers (Conley 281). While sex does distinguish men and women, it is gender that 

creates behavioral differences for men and women. Biological categories that 

dichotomize men and women all fail. Celeste Condit's study on gendered differences 

found that for every female that scored within the traditional expectations of her gender, 

there was a male with the same scores (Dow 118, Condit 98). Applied to fetal protection 

policies, these findings imply that there are as many men with nurturing personalities as 
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women, but because gender focuses almost exclusively on women's nurturing roles, male 

nurturers are unnoticed. Condit's study suggests that ultimately, men and women are 

equally capable of being nurturers. Unfortunately, this observation has been ignored, and 

men's and women's occupational choices have largely been determined by traditional 

gender ideology (Abrams 761). 

Beyond gendered roles, feminists have also successfully identified institutions 

based in patriarchal ideology. The family, market labor, mass media, and other systems 

have all contributed to devaluing women's roles in society (Long 472, Stabile 89). 

Feminist communication scholars have sought to change women's roles by reclaiming 

long ignored female communication (Burke 20). By recognizing forms of female 

communication as different but equal, women's roles are slowly transforming. For 

example, invitational rhetoric, which is identified as a typically female form of 

communication, often solicits others' opinions. Tag questions, such as 'It's a nice day, 

isn't it?', are a form of invitation rhetoric. Unfortunately, recognizing female forms of 

communication is a slow process; for some time, invitational rhetoric has been seen as 

weak and lacking authority (Spitzak and Carter 413-5). 

Feminist criticism has progressed over the decades beyond looking at gender and 

sex to understanding how these differences construct and hold power establishments in 

place (Dervin 110). A fundamental divergence between feminist rhetorical scholars is 

the relationship between gender and rhetoric (Downey 137). Liberal and post structural 

feminists view gender constructs as inherent within all rhetoric and innately patriarchal 

(Condit 92). Sonja Foss argues, 
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Rhetoric as persuasion enforces violence when "enacted within a context that 

affirms patriarchal values of dominance, competition, hierarchy and elitism." 

Because gender constructs rhetoric and the commitment to social inequities 

resulting from patriarchy, then rhetorical theory must be reconstituted to promote 

the inclusion and legitimization of women (Foss 138). 

At the foundation of this opinion, socialized constructs of gender influence all forms of 

rhetoric. Persuasion is seen as dominating and silencing to minority opinions, which are 

often held by women. 

Unfortunately, this perspective leaves little room for feminist rhetoricians to work 

within existing rhetorical boundaries. Assigning all rhetoric as male forces women into 

the private sector of communication. Female communication, such as invitational 

rhetoric, then becomes a form of informal communication, not to be used in public or 

professional settings. Feminist scholars opposing this link between gender and rhetoric 

argue that it encourages a future similar to past public/private dichotomies of men's and 

women's experiences. 

The other view, as described by Condit, contends that rhetoric is used to construct 

gender. Rhetoric is not inherently patriarchal, and instead, the relationship between the 

two is reversed (Downey 138). From this view, rhetoric can be changed and does not 

have to be violent or coercive. Rhetoric, taken from Thomas Farrell, is then defined as, 

"[a] a collaborative manner of engaging others through discourse so that contingencies 

may be resolved, judgment rendered, actions produced" (Condit 83, Farrell 2). 
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Critics argue that often this collaborative view of rhetoric hides minority views as 

well. Engaging others through discourse is viewed as competitive and challenging. 

Opinions are silenced, and the loudest majority is preferred. Sonja Foss points to a bias 

within all rhetorical theory that favors collaboration and cooperation only between elite, 

privileged males (Foss 121). 

Drawing on both views of gender and rhetoric, feminist methodology creates a 

strong dialectic tension for rhetorical scholars. Regardless of the dispute, both feminist 

theories offer research opportunities for examining the dialectical relationship between 

gender and rhetoric. Sharon Downey's idea of "dialectical feminism" offers a 

perspective that is consistent with both views of gender and rhetoric. While Foss 

suggests reconstructing all rhetoric to include women and Condit supports traditional 

rhetorical theory to develop gender diversity, Sharon Downey's idea of "dialectical 

feminism" gives equal value to both gendered dimensions. Dialectical communication 

studies human understanding in relation to complex contradictions. It focuses on the 

interdependence of gender relationships, and works through patriarchal contradictions 

that occur in everyday life. This study employs a feminist dialectical approach that 

stresses interdependence that".. . fosters the ability to manage tension of difference by 

locating areas of agreement within disagreement" (Downey 143). The dialectic 

relationship between occupational safety, corporate rhetoric, and women's rights serves 

as " . . . a continual reminder that one's understanding of gender is a product of joint 

construction" (143). A dialectical feminist perspective can examine the 

multidimensional views of power and offer possible areas of change. Downey explains, 
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Affirming interdependence accords imminent values to all genders. And that 

value is predicated on maintaining powerful and discomfiting dialectical tensions 

that dynamically but inexorably move toward symmetry, balance and 

transcendence (Downey 149). 

A dialectical feminist approach has great potential in the study of protective labor 

legislation. Since feminist scholarship tends to be activist, this methodology uncovers 

the patriarchal structures inherent within protection rhetoric and offers potential 

solutions for a less sexist workforce. 

Plan of Reporting 

Chapter Two provides a historical perspective of protection ideologies and 

rhetoric, including the current forms of protection rhetoric within fetal protection 

policies like Johnson Controls. Chapter Three investigates the background of UAWv. 

Johnson Controls, Inc. Chapter Four uses the feminist methodology outlined above to 

analyze the Supreme Court's decision and its position toward corporate protection 

rhetoric in fetal protection policies. Chapter Five offers suggestions for future study and 

conclusions. 
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CHAPTER 2 

THE HISTORY OF PROTECTIVE RHETORIC 

[Protective labor legislation] is a conflict that begins with the question of what 

constitutes "protection" and moves to issues of equality between men and women 

at work and in the family. In between, it raises profoundly disturbing issues of 

state intervention in family life (Kessler-Harris 3). 

The question of protective rhetoric begins with the interpretation of "protection." 

Political Judicial, and economic influences have shaped the traditional nature of 

protective labor legislation. The idea of occupational safety protection is not necessarily 

a bad concept; however, current protection denotes restriction of women's rights for the 

sake of the unborn child. Rather than design protective labor legislation for both men 

and women, protection has been interpreted as policies or actions done to ensure the 

fundamental rights of reproductive freedom (Taub 453). Current workplace protection 

restricts employee rights and provides few benefits to the worker. In the appeal to 

protecting worker safety, specifically female workers, corporations can hide their selfish 

agendas. Industrialization has significantly contributed to the growth of occupational 

safety, but the reasons for protection are much more antiquated. Each culture has 

contributed customs that divide men from women in social, political, and economic 

roles. As Lerner explains, protection came from male dominated family structures in 

which women and children gave up their autonomy for economic and physical security. 
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Prior to the Civil War, slave owners employed similar protective strategies. Often white 

slave owners intentionally kept blacks in a state of ignorance by forbidding them to read, 

which made them completely reliant on white's authority (Logue 35). Slaves were 

viewed as ignorant, which only justified their protection even more. Throughout history, 

Protective rhetoric has successfully immobilized both women and minorities against 

elites. 

The same women protected by their dominating family structures began relying 

on Protective in all social institutions. Ironically, women were primarily responsible for 

the first protective labor legislation, which was designed to create pensions for pregnant 

women and better working conditions (Baer 22). "But after 1900, women from all points 

of the political spectrum came out in favor of protective legislation" (Kessler-Harris 18). 

Women were restricted to a maximum number of hours they could work and were 

completely prohibited from certain occupations, such as mining, smelting, and working 

in places where liquor was served (Crenshaw 65). Gendered roles of this time viewed 

women's morality as needing Protective. By 1968, every state had some sort of 

protective legislation for women, and unfortunately, these policies have served as 

economic barricades for thousands of women seeking higher paying, blue-collar jobs 

(Macoby 46). Women in New Jersey and New York were restricted from working at 

night because companies said,"... their children were aimless and neglected... and a 

government investigation described the children of [women] night workers as pitiable 

drifts and strays deprived of anchorage" (Kessler-Harris "The Paradox of Motherhood" 

349). 
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Initially, social acceptance of women's protection was met with some corporate 

resistance. Corporations were hesitant until the potential for tort liability was 

recognized. In theory, protective labor legislation should have protected employees from 

deadly toxic contamination. The astounding levels of toxic exposure outlined in Chapter 

One support the need for such protective labor legislation. Safety guidelines must 

address multidimensional occupational hazards and their relationship to the physical and 

emotional health of all its employees (Annas 352). 

This chapter reviews the historical reasoning behind protective labor legislation. 

As societies and cultures have evolved, so has the underlying assumption on which 

protective rhetoric is based. Prior to the safety guidelines established by OSHA and 

corporations, protective was given different social explanations. Protection has been so 

successful because its persuasive power changes to meet the social expectations of 

women's roles throughout time. These protection "myths" have created powerful 

realities for cultural perceptions of women. 

Operating in our minds often without our being aware of them, myths can make 

even the most historically contingent ideas seem universal, natural, and 

inevitable. Thus, myths serve ideology and can perpetuate orthodoxy, 

legitimating a particular point of view and often relieving us of the burden of 

critical thinking (Brown 458). 

Protection myths are used to affirm and reconstruct social truths. This chapter examines 

how the "myths" of maternalism, paternalism, and scientific reality were largely 
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responsible for creating core beliefs that encouraged protective rhetoric in occupational 

legislation. 

Maternalism 

The first of these myths is what Professor Brown, from Boston College Law 

School calls, the "madonna/whore mythology," in which women's primary role is a child 

bearer. Such a mythology teaches that women who "disregard" their children for the 

sake of paid labor are bad mothers (Brown 466). This "myth" was put into practice in 

the first protective labor legislation in the late nineteenth century during the economic, 

free market liberalism of modern growth. Middle-class women sought to influence and 

mobilize mothers' pensions and child welfare programs. An International Congress was 

established to recognize these women's agenda items and encourage gender specific 

legislation. One of the first congressional victories for protective labor advocates was 

the series of international conferences started in Germany, where the International 

Association for Protective (LAP) Labor Legislation was formalized, which created the 

first protective legislation in the United States (Kessler-Harris "The Paradox of 

Motherhood" 48-53). In part, the first protective legislation for women was intended to 

establish some of the same safety guidelines that the unions had created for men. 

The maternal assumptions assigned to women are by far the most successful and 

long-lasting reasons for Protective. Maternalism supported protective rhetoric by 

emphasizing the "myth" of the mother-fetus relationship. Protective legislation was 

intended to extend to all employees, but the symbolic construction of women as "mothers 
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of the future generations" excluded men. Childbearing and childcare were the exclusive 

responsibility of mothers. As Crenshaw explains, 

Historically protective labor legislation has been reliant upon the symbolic 

construction of "woman" as "mother of future generations.". It was assumed that 

women's most important role was that of mother, that women had no other 

important interests aside from motherhood, and that the workplace should not 

infringe upon that role in any way (Crenshaw 77). 

During this time, protection rhetoric assigned women the responsibility of being the 

"mothers of the race." Attitudes toward women's biological responsibility dates back 

much further than protective legislation itself. Most civilizations have social norms 

reflecting women's role as mother or nurturer. Darwinian ideas of natural selection 

argue that group survival encoded altruism, loyalty, and maternalism within a female's 

genes. Biological determinism explained women as the bearer of children, and socially 

constructed gender norms reinforce this by making women responsible for child-rearing 

(Kaplan 127). It is this socially constructed idea of gender, not sex, that has been chiefly 

responsible for women's place in society. As this chapter indicates, maternalism has 

been used for centuries by scientists, doctors, anthropologists, and psychologists to 

explain women's roles (Lerner 18-21). Protective legislation has exemplified settled 

assumptions about motherhood and domesticity, and it has contributed to the passage of 

laws that exacerbates differences between men and women. 

One of maternalism's central tenets is the need to "protect" the fetus and mother. 

This dynamic relationship is more thoroughly developed in abortion rhetoric, which 
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reinforces societal concerns for the safety of mothers and their unborn children. 

Abortion rhetoric has been important for the discussion of fetal and maternal rights 

because it raises important questions as to the difficulty of separating women's 

reproductive health rights from fetal rights. "The abortion controversy is an obvious 

example of society's extreme reactions to issues concerning the fetus. Few issues have 

galvanized the country in the way that abortion has" (Murray 464). One of the most 

precedented cases for women's rights, Roe v. Wade, supported women's autonomous 

rights over her body, but cases since then have looked to the welfare of the fetus first. 

The social responsibilities of mothers are still recognized by the Courts, and maternal 

reasoning has provided strong support for state intervention into women's labor and 

reproductive rights (Kessler-Harris "The Paradox of Motherhood" 17). 

Besides the appeal to fetal Protective myths, the mother-fetus relationship 

reinforced the patriarchal spheres of private and public discourse. The distinctions 

between public and private discourse are familiar to most communication scholars. 

Feminist scholars have criticized the apparent favoring of men's discourse as public and 

women's discourse as private. Rhetoric has been considered a public domain and 

thereby given to men. All rational, objective, and ethical considerations are categorized 

as public rhetoric and communication (Dow 88). They give certain topics legitimacy for 

the public sphere of communication, such as: war, violence, and politics. Women's 

reproductive issues are categorized as private. Discourse is dichotomized, and the 

experiences of women are classified according to masculine conditions. "[Masculine 

criteria]... do not exclude gender, race, class, and sexuality; rather, its primary function 
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is to manage gender, race, class, and sexuality by domesticating and commodifying 

them" (McLaughlin 147). Legislation has exhibited and reinforced their 

dichotomization of women's labor issues. Discussions of women's well-being are not 

considered issues of public, regulatory relief; however, the "global security" of the 

nation's future generations was an issue that Congress and legislatures were willing to 

restrict with protective legislation. 

The dynamics of the mother-fetus relationship and women's role in the private 

sphere are both successful rhetorical excuses for protective labor legislation. Their 

success is obvious throughout the nineteenth and twentieth centuries where protective 

legislation preceded women's right to vote in almost every country, excluding Australia 

(Kessler-Harris 13). By constructing protection around the well-being of the mothers and 

children of society, women were immobilized in the workplace. Based on the 

assumption that all women are always pregnable, employers felt that they had a moral 

obligation to protect the health of the next generation (Merton 65). It is an international 

assumption that women must regard her primary role as a mother before her career. 

Maternal myths function to "naturalize" socially accepted facts into reality. Instead of 

viewing women's maternal responsibility as a historical role, maternal "myths" transform 

"history into nature" (Brown 458). 

Initially, most protective legislation was based on maternal assumptions that did 

not regard women as individuals with autonomous interests outside the family. Women 

have most commonly been viewed in terms of their reproductive functions, and any 

independent interests for women have been secondary to their potential children (Blank 
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100). Women that choose to work in dangerous surrounding are often seen as selfishly 

disregarding their child's well-being. The construction of women as primary caretakers 

and mothers is at the base of corporate protective policies. Research is needed that goes 

beyond identifying the social "myths" of women's maternal responsibility, and policies 

must be established to change women's occupational boundaries. The power of maternal 

reasoning is still strong in the late twentieth centuiy. For example, one of the recent 

pending judicial decision surrounding women's rights is the mandatory AZT treatment 

for pregnant women with AIDS. Hospitals, doctors, medical organization, and state and 

federal legislators are pushing for mandatory treatment for the sake of "protecting" the 

fetus. Maternal "myths" of Protective rhetoric have been supported by a diverse group of 

advocates (Halem 491). Even women's rights activists joined in support of policies 

designed to protect mothers from dangerous working hazards. Maternalism reflected the 

current struggles of women's rights. Almost two hundred years later, feminists are still 

faced with considering policies for pregnancy, childbirth, and parenting (Rothstein 667). 

Paternalism 

Paternal distrust of women's decision making abilities was fueled by maternal 

myths as well. If a woman chose work over the safety of her unborn fetus, it supported 

the need for government intervention in women's choices. 

Sexism stands in the same relation to paternalism as racism does to slavery. Both 

ideologies enabled the dominant to convince themselves that they were extending 

paternalistic benevolence to creatures inferior and weaker than themselves 

(Lerner 240). 
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Paternalism has predominantly been studied in relation to the slave culture, but its 

practices are apparent within protective rhetoric for women. Eugene Genovese, a scholar 

on slave culture and paternalism, explained that the maintenance and growth of 

paternalism are achieved by convincing subordinates that their protector, in this case the 

industry, is the only authority capable of fulfilling their needs. Protective legislation for 

women's jobs is extremely vulnerable to the growth of such policies (Leraer 241). The 

most apparent form of paternalistic strategies is the corporate world's restriction of 

women's decision making abilities. Advocates of protective rhetoric " . . . have dismissed 

the possibility that women are in a better position than employers to make reproductive 

decisions" (Blank 101). As a result, employers continue to regard women as 

incompetent to make choices that affect their offspring. 

The power relations within the workplace were embedded in the ideology of a 

subordinate group that needs protection from a more powerful agent, such as an 

employer (Crenshaw 63). Marxists, legal scholars, environmental, and other feminist 

groups argue that industrial capitalism is imbedded in domination against women. These 

scholars have often accused the government of intentionally promoting women's 

dependence on the paternalistic system. Rights discourse is considered patriarchal in its 

emphasis on individual autonomy and power, with little consideration of communal 

considerations typically held by women. Additionally, legal rhetoric surrounding 

women's rights offered only dualistic forms of argument that polarize women's issues. 

In fetal protection policies, the choice is between the woman's right to work versus the 
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health of her potential offspring. Issues are polarized, and women are left with either/or 

decisions (Brown 450-54). 

Science 

The mythic thinking of protective rhetoric has been extremely successful in 

transforming history into nature. Biological essentialism centers upon its scientific 

explanations of women as mothers; it becomes only "natural" that women are the 

nurturers and caretakers because of their reproductive functions. Science has preyed on 

corporate panic over tort liability by studying toxic chemicals and their effect on women. 

Scientific approaches view variables as discrete, unrelated and atomistic. Rigid 

scientific findings allowed companies to wear blinders against anything that science 

ignored. The multidimensional issues of women's reproductive rights, occupational 

safety, fetal protection policies cannot adequately be studied through reductionist, 

scientific methods. As described by Vandanna Shiva, the basic assumptions of 

reductionist science are based on homogeneity. 

The epistemological assumptions of reductionism [science] are related to its 

ontological assumptions: uniformity allows the knowledge of parts of a system to 

be taken as knowledge of the whole. Separability allows context-free abstraction 

of knowledge and creates criteria of validity based on alienation and non-

participation, then projected as 'objectivity' (Shiva 22). 

Scientific research encourages certain universalizing assumptions: all women are 

heterosexual, sexually active, and wanting children. Conflicting scientific research is 

used to validate and disconfirm industrial protective policies. For example, deliberate 
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inclusion and exclusion of women within clinical research has been an effective 

rhetorical strategy of Protective advocates. Supporters of scientific research base their 

accuracy on quantifiable, discrete results. Ironically, before the 1970's women and 

minorities were the primary candidates for testing the toxicity of new or unknown 

chemicals. During the 19th century, anesthesia was not available, and testing was often 

repeated on African American slave women to gain valid results (Rothenberg 1220). In 

the 1950's, protective legislation was created to provide ethical and legal standards for 

experiment conduct. Despite these standards for conduct, regulations developed slowly 

in the United States. In 1966, the U.S. Public Health Service issued its first protection 

policy, which only regulated medical research on clinical subjects. Additionally, these 

regulations were too late for the secretive testing uncovered in 1973. The U.S. Public 

Health Service had engaged in a forty-year study in which syphilitic black men were 

deprived of medical treatment without their consent. 

As mentioned earlier, scientific rhetoric is significant because it was a catalyst for 

the shift within protectionist attitudes. The shift in protective rhetoric was dramatic. 

Until the 1970s, corporations were primarily protected, and women were the subjects for 

experimental testing and research. Medical research changed from policies that 

exploited women and minorities to those aimed at "protecting" women from almost all 

medical drug testing. The new protection has proved to be as dangerous as the former 

testing procedures because drugs that are clinically untested on women, especially 

pregnant women, are still recommended and given to pregnant women. One lynchpin to 

scientific protective policies was the testing of diethylstilbestrol, or DES, an anti-
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miscarriage drug. Daughters born from women who ingested DEA while pregnant sued 

the pharmaceutical industries. Hundreds of lawsuits were filed by clinical patients 

against pharmaceutical and other industries. Scientific research provided information 

that supported the industries' view of women as liability time bombs. The potential of 

tort liability was a large enough financial risk to justify excluding women. In response to 

scientific findings, government officials and industries created blanket exclusion 

policies for all women from medical and corporate research (Oberman 267). As 

Protective rhetoric shifted, focus from corporations to women, it communicated a blatant 

disregard for the fetus. In the same way that Johnson Controls used scientific data to 

validate protecting the fetus, through fetal protection policies, science was used to 

expose women and their fetus to the deadly DEA toxins ("Plasticizers, Pesticides" 26-7). 

Scientific evidence has also used exclusionary methods on male reproductive 

research to validate protectionist policies. While the medical industry practiced 

excluding women from clinical testing since the 1970's, men were also excluded from 

certain occupational research as well. Questions are still unanswered as medical 

research ignores the relationship between male fertility and workplace toxins (Blank 76). 

Current studies have begun to document a relationship that has been previously ignored 

by the medical industry. 

Recent epidemiological studies have also found a higher incidence of brain 

cancer in children of auto-mechanic and electronic workers; heart defects in 

children of male firefighters, metalworker, sawmill workers, and janitors; and 
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spina bifida in children of males in logging, paining, pumping gas, and millwork 

(Blank 77). 

The study of male reproductive health risks in the workplace is practically unknown. 

The inactivity in regulating reproductive hazards is because of the lack of research, both 

by the scientific community and by OSHA (Rothstein 649). Company doctors have 

learned to focus on fetal hazards that stem from maternal exposure. In UAWv Johnson 

Controls, Inc. scientific justification for protection relied on physicians' testimonies of 

the toxicity of lead to women and fetus, not male exposure (Kirp 114). Society and 

science both have placed the emphasis of a child's well-being on the mother; therefore, 

children unknowingly are exposed to environmental toxins through the father. Science is 

a powerful ideology within protective rhetoric. Scientific explanations for protective 

rhetoric have successfully contributed to the inadequate information on paternal toxin 

exposure. "There is no single procedure, or set of rules that underlies every piece of 

research and guarantees that it is scientific and, therefore, trustworthy" (Hanna 42). 

Scientific discourse dealing with women's reproductive health is not a new 

phenomenon; however, with the rising awareness of workplace hazards, scientific 

research has become the backbone of industrial decision-making. Instead of social and 

religious explanations,"... the new science argues that women were inferior because 

they were made that way" (Johnson 43). Entire societies, cultures, industries, and 

generations are reliant upon "objective," value-neutral "myths" to support their hidden 

agendas (Merton 369). 
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The Industrialization of Materaalism, Paternalism, and Science 

The Industrial Revolution's set of mythologies significantly influenced paternal, 

maternal, and scientific explanations of protection. One of the largest myths of 

industrialization was "the ennobling nature of paid labor" (Brown 494). Once socialized, 

this myth encouraged the growth of the women's labor force. Congresses were organized 

to examine the growing market boundaries of male and female occupations. 

International labor councils were developed as semi official governmental organizations 

that brought together representatives from different nations. Unlike the international 

congresses that advocated distinctions based on women's biological and social role as 

mother, these councils focused on women's equal representation in the workplace 

(Wikander 32). Corporations like Johnson Controls were scrutinized by the federal 

government and forced into hiring women for jobs that were historically for men. 

Unfortunately, women's new role in the public arena did not decrease their private, 

household responsibilities. By 1900, women constituted 25 percent of industrial 

workers, but relatively few married women were employed. For women the twentieth 

century brought an increased effort to juggle family and work responsibility (Kessler-

Harris "The Paradox of Motherhood" 340-2). 

Equal representation for women in the workplace changed the degree of state 

intervention with regards to Protective. Various legislative efforts altered protection 

strategies. Courts and legislatures began to consider, 

[H]ow women could simultaneously exercise the freedom of contract implicit in 

citizenship and demand the Protective of the police power of the state to preserve 
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their own health and that of their present and future families (Kessler-Harris 

"The Paradox of Motherhood 340). 

New legislation exhibited the changing social norms for women's equality in the 

workforce. The Pregnancy Discrimination Act of 1978 (PDA) was created to prohibit 

gender discrimination, and mandated that polices could not discriminate against women 

on the basis of pregnancy without directly violating Title VII of the Civil Rights Act of 

1964 (Miller 230). The Pregnancy Discrimination Act was only one of the new 

legislative attempts to recognize sexual discrimination. Because of tensions between 

congressional and legislative opinions on fetal protection, the success of the PDA was 

mixed. The Pregnancy Discrimination Act had no system of enforcement, and employer 

compliance was not regulated or monitored (Murray 457, Riffaud 847). Title VII of the 

PDA was successful in recognizing pregnancy discrimination as another form of sexual 

discrimination. These conflicting interpretations of protection are still providing the 

ultimate dilemma for women. 

Industrialization myths of paid labor further complicated interpretations of 

Protective. With this liberation came impeding barriers from the private sector, which 

strongly discouraged women from working by ignoring the needs for maternity leave 

legislation. Industrialization continued to ignore women's difficulties in working and 

giving birth, and the first maternity leave policies did not exist until 1993. Protective 

legislation applies to every fertile woman by preventing them from working in 

potentially harmful environments; however, protection does not apply to the mothers 

already in the working force. Maternity leaves are not considered Protective policies 
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(Kessler-Harris "The Paradox of Motherhood" 339). Fetal protection policies are 

created to protect the fetus, but the blatant disregard for women's health during 

pregnancy exemplifies the hollow hope of protective rhetoric. The better socioeconomic 

status of working pregnant women is proven to improve the baby's weight and health at 

birth. Both fetal protection policies and the lack of maternity leaves within the private 

sector encourage women to leave work during the childbearing years (Blank 184). 

The Equal Employment Opportunity Act also heightened the paradox of 

Protective policies. In the 1970's, the Equal Employment Opportunity Commission 

motivated employers to hire women into unionized, blue collar jobs (Blank 81). 

Admittance was not always easy because traditional attitudes did not change. Jobs that 

were in direct contact with male employees were regarded as "men's jobs," and were the 

jobs where protective legislation was prevalent. 

Almost universally the laws regulated only the industrial labor of women, 

generally in areas laws regulated only the industrial labor of women, generally in 

areas that threatened the manhood of male workers if it did not challenge their 

particular jobs (Kessler-Harris 4). 

Male dominated jobs most often excluded women based on maternal, paternal, and 

scientific protective myths. The typical female jobs did not have such excuses, and 

instead, the emphasis shifted to protecting the employee. Laundry workers, dental office 

assistants, and female nurses were exposed daily to toxic chemicals such as carbon 

disulfide, and benzene (Kirp 115). One of the clearest examples of the blatant disregard 

for women's health is in day care centers. Cytomegalo virus (CMV) is harmless to men 
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and cannot be transmitted through sperm to the fetus. Young children pass the virus to 

pregnant women who then pass it to their fetuses, where it can wreak deadly neurological 

damage. CMV cannot be eliminated, and although the risk of contracting CMV is 

greatest among women who work in day care centers, no one has established fetal 

Protective policy for daycare workers (Kirp 115). The lack of protection in female 

dominated jobs proves that protective labor legislation is arbitrarily assigned to certain 

occupations, and often, they are not the most dangerous working environments. 

Industrialization intensified the inherent contradictions in protection rhetoric. 

The maternal, paternal, and scientific "myths" or social "truths" shifted forms in the 

industrialized workforce. Women's economic independence has served as a smoke 

screen around the reality of the industrial revolution (Johnson 145). Industrialization 

brought with it new rhetorical strategies of protection, but as myths evolve so do the 

forms of protection. 

Conclusion 

Occupational health rhetoric in the 1990's needs an interpretation of protection 

that goes beyond current maternal, paternal, and scientific ideologies. "How far has 

"protective" labor legislation been designed to enhance the well-being of women in the 

workplace rather than to encourage their activities in the home" (Kessler-Harris 3)? 

What does the changing idea of protective legislation symbolize? Can protective labor 

legislation be said to serve the immediate interests of male workers in regulating the 

participation of women in the labor force (Kessler-Harris 3)? Current studies of 

protective rhetoric have fueled more questions than actual answers. 
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Maternal, paternal, and scientific "myths" of protective rhetoric are not static. As 

this chapter has shown, social norms and ideologies are continually changing the face of 

Protective. The intersection of these mythologies and their evolution symbolize society's 

constantly changing view of gender. Researchers must move beyond discovery to 

eliminating protective labor legislation that paralyzes women's occupational choices and 

offers little "Protective" for men. Equal labor protection does not exist, and until 

socially accepted views of maternalism, paternalism, and scientific ideologies are 

exposed, employers will continue to have sexist hiring policies. This study hopes to offer 

a contemporary post-industrial perspective of protective labor strategies. Chapter Three 

focuses on the judicial "myths" within precedented protective labor cases, including the 

focus of this study: UAW v. Johnson Controls, Inc. 
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CHAPTER 3 

UAWv. JOHNSON CONTROLS, INC. 

In one of the most precedent setting sexual discrimination cases of the century, 

federal judge John Coffey, leaned over the bench toward the attorneys and said, "ftjhis 

case is about the women who want to hurt their fetuses." His opinion reflected the 

Court's traditionally strict views of women's maternal responsibilities. As he wrote the 

opinion of the Court, which ruled in support of Johnson Controls, he stated, 

[w]ould we grant mothers the right to take away their child's curiosity, to starve a 

child's brain? A woman's insistence on her right to make batteries becomes a 

selfish pleasure (Kirp 118). 

The dynamics of the UA W v. Johnson Controls Inc. case propelled its path to the 

Supreme Court. At the peak of women's expanding economic independence in the 

workforce, the judicial opinions of the federal and lower courts magnified the current 

social, legal, and employment "myths" of the nation. As discussed in Chapter One, the 

victory of UAWwas short lived, and the most relevant questions raised by the case 

remain unanswered (Murray 453). This chapter analyzes UAWv. Johnson Controls, Inc. 

and other cases relevant to the Supreme Court's decision. In order to provide the 

historical perspective on the Court's opinions in UAWv. Johnson Controls, Inc., a brief 

review of the precedent setting legal theories is necessary. The dynamics involved in 

privacy and sexual discrimination cases have a profound effect on employment laws. 

45 
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The Right of Privacy 

The discrimination apparent in UAWv. Johnson Controls, Inc.'s lower court 

ruling is based on centuries of case law constricting women's rights through state 

intervention. The right to privacy is at the heart of judicial struggles with fetal 

protection policies (FPP). Muller v. Oregon, Reed v. Reed, and Union Pacific Railway v. 

Botsford are just a few of the cases cited in the struggle between women's autonomous 

interests and the interests of the fetus, or potential fetus. The right to bodily integrity is 

grounded in the Fourth Amendment as the "right of the people to be secure in their 

persons, houses, papers, and effects against unreasonable searches and seizures" and in 

the due process clause of the Fourteenth Amendment (Bill of Rights). Although 

explicitly unstated, the right to privacy is a fundamental assumption of the Constitution 

and The Bill of Rights. The general right to privacy is a conditional right, and in specific 

contexts, the government can supercede this right if it proves "probable cause." During 

the nineteenth century, the Supreme Court traditionally disregarded the right to privacy 

inherent within the Constitution. "[The Supreme Court] literally interpreted it as adding 

nothing to the Constitution" (Goldstein 5). The spirit of the Fourteenth Amendment was 

resurrected at the turn of the century, and the Court began to accept a citizen's right to 

personal autonomy. In the 1897 case of Chicago Railroad Co. v. Chicago, the Court 

upheld that the state could not simply take private property to use for public use 

(Goldstein 5, Crenshaw 65). 

Although courts were hesitant to expand individual rights to privacy, judicial 

opinions were more liberal to employers' rights to privacy. Until the late 1930's, the 
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Court ruled that the state could intervene to protect citizens, but not at the expense of the 

doctrine of freedom of contract (Crenshaw 66). The "freedom of contract" broadened an 

employer's rights to privacy. Legislation that adopted protective policies for worker 

safety, such as laws limiting work days to eight rather than ten hours, stipulated that 

employers could contract for longer hours if they desired. "Freedom of contract" 

virtually made protective labor legislation unenforceable because employers still had 

ultimate control of safety regulations (67-8). 

The Courts did not abandon the "freedom of contract" until minimum wage 

legislation was enacted in 1936. President Franklin Roosevelt, angered by the setbacks 

to a major portion of the New Deal package, submitted a Court-packing bill to Congress. 

It proposed an increase in the number of Supreme Court justices from nine to fifteen. 

"Rather than endure this political takeover of the Supreme Court, two of the Justices that 

had voted against the Roosevelt programs produced "the switch in time that saved nine" 

(Goldstein 6). The Court finally concluded that the right to privacy was protected in the 

Constitution but that the freedom of contract was not. The abandonment of the "freedom 

of contract" doctrine symbolized the Court's shift away from favoring employee privacy 

rights over the employers (Otten 29). 

In addition to the controversy over employer privacy rights, the Court has also 

struggled with privacy rights relating to the right to procreate, conceive, or avoid 

procreation. In the 1940s, Wilder Tileston, an activist for women's reproductive rights, 

brought a case to the Supreme Court that challenged Connecticut's ruling that declared it 

a crime to prevent conception with any drug or instrument. For seventeen years, Planned 
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Parenthood and other birth control activists tried to challenge this law, but it was not 

until Griswold v. Connecticut (1965) that there was a victory for procreation rights. 

Justice Douglas, writing the opinion of the Court, stated that the zones of privacy are 

apparent within the First Amendment (right of associational privacy), Third (prohibition 

on soldiers in private homes), Fourth (freedom from unreasonable searches), Fifth 

(protection against self-incrimination), and the Ninth (the enumeration of rights should 

not be used to limit others rights) (Goldstein 5-8). He also contended that the restriction 

on the use of contraceptives " swept unnecessarily broadly into this area of protected 

freedom" (Goldstein 10). The emphasis on the right to privacy in Griswold v. 

Connecticut had a landmark effect on the next group of cases to be brought to the 

Supreme Court. Eventually, issues of procreation expanded to both married and 

unmarried individuals. The Griswold decision contributed to the Court's view on a 

woman's right to an abortion. Roe v. Wade expanded the principle of autonomy by 

determining tha t " . . . only after the viability of the fetus could the state demonstrate a 

compelling interest to leave" (Blank 5). In other words, the state could not intervene in a 

woman's decision to terminate the pregnancy during the first trimester. Cases involving 

the right to bodily integrity have also cited Griswold v. Connecticut. The right to privacy 

has many applications beyond a woman's right to abortion or contraception. 

The emphasis on women's rights to privacy, however, did not change the Court's 

opinion on the right to "the care and custody" of one's children. When these principles 

conflict on the site of a woman's body, these issues become more complicated. The 

safety of the fetus has always been at the center of Court decisions for state intervention 
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in cases involving women's rights. In 1990, the Court ruled in support of a hospital that 

medically intervened against the mother's choice. The Court has also ordered lifesaving 

blood transfusions for a fetus, against the wishes of the mother. Although legal theory 

varies, the precedent has been that the health of the fetus is the boundary for a woman's 

right to privacy (Goldstein 130-50). 

The Judicial "Chains of Protection" 

The boundaries of women's rights are constantly changing. Judith Baer, author 

of Chains of Protection, categorized the developments of women's rights into three 

constitutional phases. The first phase was from 1876 to 1908, which was before the 

decision of Muller v Oregon. Federal and lower courts were radically inconsistent, and 

often indifferent toward these issues. Judicial opinions were often pro-business, and the 

freedom of contract clause in the Fourteenth Amendment was strongly supported (Baer 

45-6). The lack of consistency was a problem for legal scholars and attorneys. Three 

cases were tried before the Supreme Court before 1906, and all three accepted the law's 

sexually based differences. Until 1908, protective legislation was primarily concerned 

with hour limitations for women (Crenshaw 64-6). During this phase, most protective 

labor legislation was not reviewed by the Courts. The protection mythologies, outlined 

in Chapter Two, describe this chain of protection more throughly, and the Supreme 

Court's decision in Muller illustrates the transformation of protection myths into legal 

doctrine (Brown 466). 
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Muller v. Oregon 

The second constitutional phase, outlined by Baer, began with the 1908 Muller v. 

Oregon decision, which made women "an exception to a general rule and ended, not 

quite thirty years later, with the abandonment of that rule" (Baer 71). One of the first 

cases to recognize that the idea of protecting women from reproductive harm could be 

used as a justification to limit the employment of women was Muller v. Oregon (Blank 

31). Oregon argued that the state had a special interest in the future roles of mothers. 

The Supreme Court upheld Oregon's appeal to maternalism (Issacharoff 2173). Justice 

David Brewer, who wrote the Muller decision, emphasized the advantages for children 

with unemployed mothers to working women's poor economic conditions, poor 

physical health, and the deterioration of their families. Justice Brewer wrote, 

The two sexes differ in structure of the body, in the capacity for long-continued 

labor, the influence of vigorous health upon the future well being of the race, the 

self reliance which enables one to assert full rights, and in the capacity to 

maintain the struggle for subsistence. This difference justifies a differences in 

legislation {Muller v. Oregon, Brewer 422). 

At that time, the Court desperately needed to improve women's working hour 

regulations, which limited the women working in sweat industries at near starvation 

wages. After the Depression, minimum wage laws were essential to the survival of 

women and minorities. Economic disparities between men and women's labor wages 

were, and continue to be, incredibly large (Crenshaw 69, Baer 72-3). American women 
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survived on an average of eight dollars a week, and more than fifty percent received less 

than six dollars a week. 

The Court's decision for protective legislation reflected the unchallenged social 

values of that time, which relied heavily on scientific "data" to support the argument that 

women, unlike men, needed protection from the dangers of the workplace. This relief 

for working women came with a price; in the aftermath of Muller, women were 

increasingly separated into "women's work." In predominately male occupations, 

women's unemployment drastically increased. Women were not given night work or 

overtime because of maternal and scientific myths of protection. "However, many single 

mothers in the early 1900s were forced to accept night work due to the lack of child care 

facilities" (Brown 477). Judicial opinions on women's rights followed the precedent of 

Muller for over fifty years, but wars, industrialization, and changing social myths began 

to accelerate women's paid labor opportunities. Prior to the third phase of protection, 

industrialization myths of paid labor motivated women to leave the house for other forms 

of work. 

Discrimination and The Civil Rights Act of 1964 

The third significant phase in the judicial evolution of women's rights began with 

Congressional passage of two laws benefitting working women: The Equal Pay Act of 

1963 and the Civil Rights Act of 1964. "As the efforts of groups arguing for civil rights 

stepped up in the sixties, equality became an increasingly salient symbol in public 

discourse" (Crenshaw 71). Because of women's increased employment, sex 

discrimination was being invalidated, and the Civil Rights Act of 1964 was gaining wide 
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support. In an effort to stop its passage, Representative Howard Smith of Virginia, 

proposed Title VII to sink the bill. Title VII was the passage of an anti-discrimination 

provision that forbid employers from discrimination because of race, color, religion, sex, 

or national origin. Discrimination was only permissible in situations involving a bona 

fide occupation qualification (BFOQ). With the help of the women members of 

Congress and the second women's movement in America, the Civil Rights Act of 1964 

was passed. 

Unlike the earlier feminist studies that emphasized men's and women's 

distinctions, the second wave of feminist research began to oppose laws that separated 

women's roles from men's roles. Emphasis shifted to equality between the sexes in the 

workplace. Feminists argued that judicial opinions and legislation based on distinctions 

between the sexes only reinforced women's traditional roles, and . .served as a cage, 

cutting women off from lucrative job opportunities" (Goldstein 207). This stage of the 

feminist movement revolutionized constitutional law for women's rights. During the 

1970s, the feminist movement gained recognition for two accomplishments: (1) 

supported a series of precedent setting women's rights cases to the U.S. Supreme Court 

and (2) attempted to have an Equal Rights Amendment added to the Constitution. 

Among the cases that feminists supported were the Court's decisions that restricted 

husbands rights over marital property and a case that allowed men admission into 

nursing colleges. In the 1980s, the feminist movement became somewhat specialized, as 

many scholars began to study specific institutions of patriarchy such as labor, class, and 

race. Many feminist legal scholars attribute the Court's recent inclination to stay away 
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from women's rights to the decline of the unified legal impetus within the feminist 

movement (Goldstein 210). 

After the passage of The Civil Rights Act of 1964, the Court vigorously defended 

women's rights against job discrimination. Title VII gave courts two legal models to 

decide sexual discrimination cases. The first decision calculus created was the 

disparate treatment model, which judged a policy based on its explicit language. If the 

courts determined that the employer intended to make a sex-based distinction with its 

policy, whether it was expressed or concealed, the policy was seen as discriminatory. 

The only window of defense for the corporation was the bona fide occupational 

qualification analysis, BFOQ (Hamlet 1110-2). "Unless sex is show to be a bona fide 

occupational qualification—a qualification directly related to applicants' ability to 

perform the job-the sex-based distinction violates Title VII" (Buss 584). The boundaries 

of BFOQ exceptions have been relative to the Court. Pro-business judicial opinions 

interpreted the BFOQ more liberally, while Courts that are partial to employee rights 

over the employer were likely to have a strict BFOQ criteria. 

The more tolerant judicial criteria to determine a discriminatory policy was the 

disparate impact model. In contrast, the disparate impact model allowed discrimination 

if the policy was dictated by business necessity. Employers that used this model relied 

on "business necessity" to decide the need for exclusion policies. Within the Courts, 

"business necessity" has a more relaxed interpretation than the BFOQ defense. 

Historically it had been proven easier for an employer to defend a policy as a business 

necessity than as a BFOQ defense (Buss 584). 
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Gender based fetal protection policies were determined using both disparate 

treatment/BFOQ analysis and disparate impact/business necessity (Miller 229-31). 

Despite the distinctions within these models, they had proved to be very inconsistent in 

deciding discrimination Title VII cases. The courts had not developed a consistent way 

to determine which model to use, and in UAW, the two models became even more 

confused as "business necessity" became a bona fide occupational qualification. Lower 

courts tried to develop a more specific criterion for an acceptable business necessity, but 

the instances proved inapplicable to determining whether an employer could protect the 

safety of employees' potential fetuses. 

The Pregnancy Discrimination Act, discussed in Chapter Two, was an 

amendment to the Title VII discrimination amendment. Wright v Olin Corp. and Hayes 

v. Shelby Memorial Hospital were the first two cases to be decided after the adoption of 

the Pregnancy Discrimination Act. Both the Wright and Hayes Courts recognized an 

employer's responsibility to protect the health of unborn children from occupation 

hazards as business necessities, but the Hayes Court found that policies applying only to 

women or pregnant women were facially discriminatory. The conflict between the two 

Courts was whether fetal protection policies in all cases were considered facially 

discriminatory. 

Background of UAW v. Johnson Controls, Inc. 

The fourth constitutional phase of the Court's opinions on women's rights began 

with the decision in UAW. Although Judith Baer's study ended prior to the UAW 

decision, the opinions clearly marked a shift in the Court's attitude and legal reasoning. 
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Johnson Control's sexual discrimination had a long history (Murray 454). Prior to 1977, 

no women worked in the battery manufacturing plants at Johnson Controls, but the Civil 

Rights Act of 1964 changed Johnson Control's hiring policy. In 1977, Johnson Controls 

opened its manufacturing jobs to women with the warning that "women exposed to lead 

have a higher rate of abortion," but that this evidence was "not as clear as the 

relationship between cigarette smoking and cancer" (Goldstein 233). Johnson Control's 

recognized women's labor rights in their employment policy which stated, 

Protection of the health of the unborn child is the immediate and direct 

responsibility of the prospective parent. While the medical profession and the 

company can support them in the exercise of this responsibility, it cannot assume 

it for them without simultaneously infringing their rights as persons (Otten 222). 

Johnson Controls recognized that women wishing to work in jobs that involved exposure 

to lead should be allowed to do so at their own risk. All women employees were 

required to sign consent forms acknowledging the risks involved with lead exposure. 

Johnson Controls supported women's labor rights for the next four years, but by 1982, 

several pregnant employees had elevated levels of lead in their blood. Immediately, 

Johnson Controls reverted back to its earlier exclusionary policy of excluding women 

from employment that exposed them to lead, without first being sterilized. Johnson 

Controls' policy also excluded all women of childbearing age from any job that, through 

promotion, resulted in lead exposure (Riffaud 850). The only factors that Johnson 

Controls used to determine women of childbearing age were age and sterility. 

Regardless of family history, health, contraceptives or spouse, any unsterilized woman 
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between the ages of fifteen to fifty five was considered "fertile." Although less than nine 

percent of all fertile women became pregnant each year, and the birthrate dropped to two 

percent for blue collar workers over thirty years old, Johnson Controls, excluded every 

"fertile" woman from working in the lead manufacturing plants (Otten 228). 

In 1984, a group of employees and their union, United Auto Workers, initiated a 

lawsuit against Johnson Controls and accused its policies of being in direct violation of 

Title VII of the Civil Rights Act. Mary Craig, Elsi Naton, and Donald Penney were the 

original plaintiffs in the class action suit against Johnson Controls (Miller 231). The 

plaintiffs' grievances were based on three distinct situations. Mary Craig had been 

divorced for five years and was transferred out of her lead job and suffered a loss in pay; 

Elsi Naton had undergone sterilization to keep her job in the lead factory. Donald 

Penney had been denied a request for a leave of absence to try to father a child (Gatson 

290), but his request was bluntly rejected,"... and according to his subsequent 

complaint the personnel director berated him for even raising the issue. 'If you feel this 

way, quit' (he was told)" (Kirp 73). 

Both the District Court for Wisconsin and the Circuit Court of Appeals ruled in 

favor of Johnson Controls, relying on the disparate impact model. Since the disparate 

impact model merely required the business to prove that a particular practice was 

adopted to preserve the well-being of the company, Johnson Controls argued that the 

well-being of the corporation depended on future generations, which gave their company 

a moral responsibility to protect the unborn child (Szockyj 185-6, Otten 223). The 

Seventh Circuit concluded that Johnson Controls had "demonstrated that the absolute 
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exclusion of fertile women was necessary to meet this essential fetal protection goal" 

(Grover 648, Otten 223). The Circuit Court of Appeals affirmed the decision with a 

seven to four vote, ruling that a company's goal of fetal protection was an adequate basis 

for excluding women. Johnson Controls used the Court's interpretation of "business 

necessity," outlined in the disparate impact model, to argue that the potential for harming 

future generations was important to the company's well-being (Goldstein 231-2). On 

appeal to the U.S. Supreme Court, the decision was reversed unanimously for the 

plaintiffs; however, there were several different lines of legal reasoning that supported 

the three different judicial opinions (233-4). 

Supreme Court's Decision in UAWv. Johnson Controls, Inc. 

Blackmun's Majority Opinion 

The Supreme Court decided unanimously against Johnson Controls, Inc., 

although it did not have a unanimous opinion. Supreme Court Justice Blackmun wrote 

the opinion of the Court, and was joined by Justices Marshall, O'Connor, Souter, and 

Stevens. In his opinion, Blackmun noted, 

We concluded above that Johnson Controls, Inc.' policy is not neutral because it 

does not apply to the reproductive capacity of the company's male employees in 

the same way as it applies to that of the females (UAW v. Johnson Controls, Inc., 

Inc., Blackmun 1196). 

Justice Blackmun addressed two important points in his UAW opinion. The first was 

whether an employer intending to protect the potential fetus could discriminate against 

women merely because of their ability to become pregnant. The second issue was the 
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need to resolve the ambiguity surrounding the disparate impact and disparate treatment 

models. In dealing with the constitutionality of fetal protection policies, Justice 

Blackmun noted that Johnson Controls, Inc. classified on the basis of gender and 

childbearing capacity, was discriminatory (Often 226). 

A most overarching question in the case of UAWv. Johnson Controls, Inc. was 

the future of fetal protection policies. Justice Blackmun addressed the issue of fetal 

protection policies and the disparate impact model, and he determined that the BFOQ 

defense was not a legitimate justification for the purposes of this case. To qualify as a 

BFOQ, he explained, a job qualification must be related to the "essence" of the 

employer's business. "The welfare of the next generation does not suffice to establish a 

BFOQ of female sterility" {UAWv. Johnson Controls, Inc., Inc., Blackmun 237). 

Blackmun's rhetoric within the majority opinion observed a traditionally narrow idea of 

the BFOQ defense, while the concurring opinions advocated a less restrictive 

interpretation ("BFOQ Revisited" 48). Although the Court agreed that Johnson 

Controls, Inc. was facially discriminatory, the disagreement on the BFOQ defense 

symbolized traditional protectionist ideologies. 

Justice White, Kennedy, and Rhenquist's Concurring Opinion 

The rest of the Court, although in agreement with the decision, did not agree with 

the opinion. Two other concurring opinions were written by Justices White and Scalia. 

Justice White's opinion, which was also supported by Chief Justice Rehnquist and 

Justice Kennedy, pointed out the majority's view on the boundaries of the BFOQ defense 
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were too strict. Justice White's dissenting opinion focused on the potential for tort 

liability from third party law suits, i.e., the fetus. He suggested that, 

[A] fetal protection policy would be justified under the terms of the Statue [Title 

VII of the Civil Rights Act] if, for example an employer could show that 

exclusion of women from certain jobs was reasonably necessary to avoid tort 

liability (UAWv. Johnson Controls, Inc., White 211). 

Once born, the child would have the right to sue Johnson Controls, Inc. for damages 

inflicted during their pregnancy. Justice White, Kennedy, and Rehnquist recognized this 

potential for tort liability as severely dehabilitating to a company's economic survival, 

and therefore justified corporate fetal protection policies that excluded women from 

certain occupations. 

Justice Scalia's Concurring Opinion 

Justice Scalia also concurred with the judgment of the Court, but not with the 

reasoning (Otten 224). Even more liberal than Justice White's rhetoric surrounding 

BFOQ, Scalia believed that a corporation could claim that the potential for tort liability 

was enough of a justification for exclusion, even if the tort liability did not actually 

destroy the company's economic survival. Scalia's opinion questioned the relationship 

between Title VII and the BFOQ defense, but believed that costs to an employer did not 

have to be ruinous to justify exclusion on the BFOQ defense (Becker 66). Justice Scalia 

elaborated on the BFOQ reasoning by stating that, 

[Njothing in our prior cases suggest this, and in my view it is wrong. I think for 

example that a shipping company may refuse to hire pregnant women as crew 
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members on long voyages because the onboard facilities for foreseeable 

emergencies though quite feasible, would be inordinately expensive (UAWv. 

Johnson Controls, Inc., Scalia 1196). 

The Ambiguity in the Supreme Court's Decision in UAWv. Johnson Controls, Inc. 

Could employers justify exclusion because of the costs of potential lawsuits? This 

was an important point of divergence between the Court's majority and concurring 

opinions. Judicial disagreement on important issues, such as the BFOQ defense, take 

two forms: dissenting and concurring opinions. Dissenting opinions disagreed with the 

decision reached by the Court, which in the case of UA W, the decision was unanimous 

and had no dissenting opinions. Concurring opinions, on the other hand, agreed with the 

Court's decision but not in the rationale (Baum 125-7). Often concurring opinions were 

beneficial because they offered clarification to the Court's ruling; however, this was not 

the case in (JAW. Unfortunately, the majority and concurring opinions in UAWcaused 

more ambiguity than clarity. "The opinions actually implied that the Justices would 

unanimously agree to allow ruinous costs to support the BFOQ defense" (Grover 685). 

Providing strict boundaries for a BFOQ defense were needed for the future of 

protective legislation. Sexual discrimination justified under the BFOQ exception rested 

on certain gendered differences between men and women. Under the bona fide 

occupational qualification, corporations considered sex differences when hiring. 

Ambiguous BFOQ guidelines encouraged more exclusionary policies against women 

(Grossman 1610). This divergence encouraged companies to exclude women on the 

basis of a potential, unknown cost. 
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Besides the intentional exclusion, the vagueness of the Court's decision made it 

difficult to motivate corporate change. Professor Groven explained, 

In the aftermath of the Johnson Controls, Inc. decision, employers face an 

unappealing choice between violating state law and violating federal law. 

Employers that admit fertile women to the workplace in compliance with Johnson 

Controls, Inc. face potential state tort liability for fetal harm. Employers that 

retain fetal protection policies, on the other hand, face the prospect of 

employment discrimination suits by the excluded women (Grover 684). 

Unfortunately, UAWv. Johnson Controls, Inc., Inc. delayed resolution of whether 

employer compliance with Title VII would shield companies from tort actions on behalf 

of an employee's injured fetuse (Murray 453). Employer responsibilities for providing a 

safe workplace, the existence of fetal rights, and the ability of employers to control tort 

liability were all issues that the Court failed to address adequately. The Supreme Court's 

inconsistency in determining a corporation's "business necessity" when it involves fetal 

protection was evident. Even after one of the most important sexual discrimination cases 

of the century, corporations did not respond by abolishing exclusionary policies. The 

BFOQ defense had become a promising escape mechanism for businesses excluding 

women. 

Implementation of the Supreme Court's decision in lower courts 

In examining the implementation of the Supreme Court's decision, it revealed 

that lower courts misread the Court's decision. Surprisingly, one-third of the cases 

which cited Johnson Controls, Inc. used the case to restrict individual rights (Baum 213). 
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The social and legal concerns regarding women's rights and occupation safety remained 

unanswered by the Supreme Court's decision in UAWv. Johnson Controls, Inc. Lower 

courts were unclear about how to implement this decision, and unfortunately, the Court's 

ambiguity was used to limit women's rights and workers' rights (Samuels 209). Even in 

cases that have clear, established guidelines, lower courts did not always follow the 

Supreme Court's opinion, such as the case when an Alabama federal judge upheld the 

recitation of prayers in public schools, despite the Courts prohibition of this act (Baum 

220). 

Most often, implementation problems began with ambiguities in the Supreme 

Court's decision. Because each decision was specific to the context of the court case, 

lower federal and state courts had often been hesitant to apply the ruling to their case. 

Also, multiple opinions, such as in the case of UAW, created confusion. The clearest 

point of the Court's decision was their establishment that the disparate treatment 

framework could be used in analyzing fetal protection policies under Title VII, but lower 

federal and state courts had employed both the disparate impact and disparate treatment 

frameworks to assess discriminatory policies. In O 'Loughlin v Pinchback, Huisenga v 

Opus Corporation, and Elbers v Growe, an expansive interpretation of the BFOQ 

exception excluded women from specific employments. In the case of O 'Loughlin, the 

Court contended that exclusion was allowed if scientific evidence supported those 

findings (215-7). 

The potential for improving individual rights by the decision in UA W is receding. 

As Chapter Four explains, the Supreme Court's dependence on scientific rhetoric had 
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exacerbated this problem. The Court's decision relied on scientific evidence to judge 

whether an employer had the right to restrict women's labor. Justice Blackmun's 

opinion clearly stated that scientific evidence was an objective way to determine 

workplace exposure to toxins, and evidence that identified a substantial risk to the 

fetuses from maternal exposure was important to the decision. In Kelber v. Forest 

Electric Corporate, the District Court determined that Johnson Controls, Inc. did not set 

a precedent for providing additional "protections" to pregnant workers (Samuels 214-22). 

Another barrier to individual rights was the legal reasoning behind BFOQ and tort 

liability. Since the Court's indecisive interpretation of BFOQ gave employers less 

responsibility for occupational safety, women were still viewed as legally dangerous. 

The potential for expensive lawsuits was a haven for maternal protection rhetoric. For 

all legal purposes, every fertile woman was considered a mother before her occupational 

career. Corporations viewed all fertile women as lawsuits waiting to happen (Samuels 

215-22). 

Besides limiting individual rights, the ambiguity of the Court's decision failed to 

address occupational safety concerns. Employer responsibilities were further limited by 

this case, which meant less protection against occupational hazards. In the case of 

Wilcox v Niagara, Judge Easterbrook stated that the Supreme Court's opinions in 

Johnson Controls, Inc. meant,"[ t]hat employers are not responsible for accommodating 

all employees and that employees had to absorb some of the risks inherent in their jobs" 

(Samuels 220). Current judicial opinion allowed the "righf to be exposed to unsafe 

workplace hazards take precedent over the employer's responsibility to provide a safe 
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working environment (222). Few occupational cases have cited UA ̂  because of its 

inconsistent view of employer responsibility. 

Since the Johnson Controls, Inc. decision, this case has been cited in a variety of 

labor, discrimination, and civil rights cases. The lower court's vagueness surrounding 

individual rights, labor issues, discrimination, and civil rights exacerbated the disparities 

injudicial interpretations. The Wilcox and O 'Loughlin cases had suggested that the 

courts were allowing employers to exclude susceptible workers instead of making safety 

accommodations (Samuels 220-2). 

Conclusion 

The arguments in favor of protective legislation led the courts to very distinct, 

inconsistent interpretations of protection. Judith Baer suggested that the only thing 

consistent within judicial reviews of protective labor legislation was the 

[s]trong presumption of legitimacy to any kind of employment discrimination 

which can be related to permanent differences, a presumption which persisted 

even as conditions changed (11). 

The first phase encouraged women's employment, at the discretion of the employer's 

freedom of contract doctrine, while the second phase limited women's employment 

opportunities. The Civil Rights Act of 1964 and other laws restricting sexual 

discrimination were drastically different from the second phase of Muller v Oregon. The 

UAW stage of protection also offered conflicting views of women's rights. In Chapter 

Four, I analyze UAW v. Johnson Controls, Inc. to determine the current constitutional 

phase of protective labor legislation. In evaluating these developments, I discuss the 
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rhetorical patterns of protection rhetoric in UAW and their implications for the future 

chains of protection. 
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CHAPTER 4 

FEMINIST CRITICISM OF IJAWv. JOHNSON CONTROLS, INC. 

From a rhetorical perspective, feminist criticism seeks to evaluate the relationship 

between rhetoric and gender roles. As Chapter One indicates, at the core of 

contemporary feminist rhetorical studies are the two philosophies of gender constructing 

rhetoric and rhetoric constructing gender. Both philosophies identify and challenge the 

patriarchal tones of the Supreme Courts' opinions in UAWv. Johnson Controls, Inc. 

Using Sonja Foss's template for feminist criticism outlines in her book, Rhetorical 

Criticism: Exploration and Practice, this chapter analyzes how the rhetoric of the Court 

depicts masculine and feminine roles in the workplace. Second, the effects of this 

artifact on the audience(s) are examined. This study applies feminist criticism in four 

basic steps: (1) an analysis of the socially constructed gender is presented in the 

rhetorical artifact, (2) a discovery of the effects of the artifact's conception of gender on 

the audience, (3) a discussion of how the artifact may be used to improve women's lives, 

and (4) an explanation of the artifacts affects on rhetorical theory (Foss Rhetorical 

Criticism 151). 

Analysis of the Socially Constructed Gender in UAWv. Johnson Controls, Inc. 

Gender was an overwhelming factor in the Courts' rhetoric. The fetal protection 

policies established by Johnson Controls are facially discriminatory, in that the policy 
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openly prohibiting all women of childbearing age from any job that would have lead to 

battery manufacturing. Consequently, ninety-five percent of the jobs at Johnson Controls 

were off limits to women, even though only a third of those jobs involved unacceptable 

lead levels (Kirp 109). As this chapter indicates, gender, not employee safety, remained 

the central tenet for Johnson Controls' hiring practices. 

In addition to UAW's socially constructed view of gender, the Supreme Court also 

had its own gendered biases. Initially, the judicial structure was criticized by feminist 

legal experts for its adversarial nature, and its emphasis on traditional male values of 

autonomy and individualized rights over female values of connection. The Justices were 

not immune to socially accepted mythologies about women; law and legislation often 

relied on reductive, stereotypical assumptions about women. These "mythic 

generalizations" reinforced a multidimensional series of binds for women. 

This mythology teaches that women who "forsake" their children for paid labor 

are bad mothers, regardless of whether their paid labor is necessary to feed their 

children. A competing mythology for poor women, particularly single mothers, 

teaches that poor women are supposed to be in paid labor, but are not supposed to 

have children (Brown 461). 

For most of its existence, the Supreme Court was reserved for white, male elites, and its 

precedented cases and guidelines were created by white males with traditional views of 

women's roles. Often the precedented cases reinforced old, stereotypical gendered 

assumptions in new forms (Stein 1168). 
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The elitist power of the Supreme Court is also criticized by critical legal scholars 

(CLS) for its reliance on technical, specialized language that excludes the majority of 

people. Only people in positions of power are able to reach the law. "Only those 

anointed with the proper professional credentials, i.e., a law degree from an accredited 

law school, are allowed to practice law," and even fewer elites sit in judgment positions 

(Hasian 325). The law is inherently seen as the discourse of power because it regulates 

virtually all other discourses of the world. Courts are invested with the power and 

legitimacy to resolve social questions (Crenshaw 63-4). Professionalization of the law 

has separated the experts, which creates an image of an objective, bias free legal system. 

Judicial opinions are hidden within the impartiality the rule of law exemplifies to the 

public (Hasian 325). Both the feminist and CLS advocates focus their attention on the 

legal discourse used to exercise coercive power against the non-elites (Hasian 326-7). 

The gendered perspective within UAWcontinuously evolved throughout its 

judicial history. Although this study was specific to the Supreme Court's decision in 

UAW, the lower state and federal courts contributed significantly to the stereotypical 

gendered perspectives of women and men, but for very different reasons. Prior to the 

Supreme Court, Johnson Controls, Inc. did not use the BFOQ defense. Instead, they 

relied on the disparate impact model, which only required companies to prove "business 

necessity." In the district court, Johnson Controls, Inc. argued that their business 

necessity was the future of unborn children. Before this, the defense used the less 

restrictive criteria of "business necessity," outlined in the Pregnancy Discrimination Act. 

The identification of patriarchal tones within those court artifacts were completely 
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different. This chapter identifies some social and judicial disputes in IJA W that 

"shifts" through the history of protective legislation. 

The Effects of UAWv. Johnson Controls, Inc.'s 

Conception of Gender 

The Supreme Court's success in deconstructing maternal assumption of 

protection rhetoric was overwhelmed by the Court's arbitrary and inconsistent rhetoric 

surrounding the bona fide occupational qualification, known as the BFOQ. The Court's 

rhetoric on the BFOQ defense inadvertently expanded protectionist reasoning to include 

economic costs. Abuse of the BFOQ defense opened a floodgate of sexual 

discrimination policies, such as fetal protection policies. Because of the differing 

interpretations of what constitutes substantial tort liability, a loophole was created for 

protectionist policies, which would allow companies to exclude women on the basis that 

the potential for lawsuits is so enormous that it would economically destroy the business. 

Without established, consistent BFOQ guidelines, corporations could draw upon various 

judicial interpretations of the BFOQ, including cases that upheld sexual discrimination 

policies. A liberal interpretation of substantial tort liability has allowed corporations to 

claim that hiring women would be too large an economic burden for the survivability of 

the company. In both Dothard and Criswell, the Court upheld the BFOQ qualification 

when safety related to the central mission of the employer's business. In defense of the 

BFOQ exception for Dothard, Blackmun stated, 

We found sex to be a BFOQ inasmuch as the employment of a female guard 

would create real risks of safety to others if violence broke out because the guard 
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was a woman. Sex discrimination was tolerated because sex was related to the 

guard's ability to do the job-maintaining prison security... (Dothard v. 

Rawlinson, Blackmun321). 

If the Court considered the discrimination policy as important to the "essence" or 

function of the business, it warranted an exclusionary policy. In Dothard, the Court 

concluded that exclusion of women was necessary to the safety of the third party, 

prisoners. Since a primary function of prison was to maintain security, a female working 

in a male sex offenders ward would jeopardize that business. These circumstances 

warranted the companies' protection policies for women. 

The problems surrounding the BFOQ defense began with the Court's refusal to 

establish a consistent criterion for liability costs. As Justice White, Justice Kennedy, and 

The Chief Justice wrote in their concurring opinion, 

. . . A fetal protection policy would be justified under the terms of the [BFOQ] 

statue if, for example, an employer could show that exclusion of women from 

certain jobs was reasonably necessary to avoid substantial tort liability... (UAW 

v. Johnson Controls, Inc., White 1196). 

The only definitive explanation the Court made toward the BFOQ defense was that 

Johnson Controls' fetal protection policy was not a bonafide occupational qualification. 

The Court stateed that, 

We, of course, are not presented with, nor do we decide, a case in which costs 

would be so prohibitive as to threaten the survival of the employer's business. 

We merely reiterate our prior holdings that the incremental cost of hiring women 
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cannot justify discriminating against them (UAW v. Johnson Controls, Inc., 

Blackmun 1196.). 

Blackmun's reasoning states that UAW did not fall within the BFOQ defense because the 

costs of hiring women and the potential of lawsuits against the employer were not 

enough to warrant a business necessity. No explanation was developed as to the Court's 

conceptions of "incremental costs" or what constituted a legitimate BFOQ defense. 

As a result, employers were given very little protection from tort liability. Tort 

liability scared employers into opting for fetal protection policies, even if they were 

considered unconstitutional. Increased costs alone could not justify women's exclusion, 

but financial constraints that threatened the survival of the business could justify 

protective legislation. Justices White, Kennedy, Scalia, and Rhenquist reviewed the 

precedented cases of BFOQ defense and concluded that the Court never established a 

clear definition of financial ruin for a company. Instead, precedented cases only 

suggested that a company is required to prove exorbitant financial costs. They viewed 

the "essence" test as only requiring a business to show substantial costs to the hiring of 

women. 

The Court's vagueness surrounding BFOQ rhetoric presents several problems for 

employee rights. The shift to economic influences in protective legislation signifies the 

evolution of social norms for working women. Tort liability ties women's rights, and 

indirectly the unborn child's rights, to economic concerns. Corporate excuses of "social 

responsibility to future generations" covers the economic ideologies (Hearit 53). 
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Unfortunately, the Court's rhetoric creates an amorphous loophole for business hiring 

practices. 

UAWv. Johnson Controls Inc. 's Relationship with Gendered Roles 

The Court's opinion reflects two conflicting ideologies. Initially, the legal 

rhetoric surrounding the Civil Rights Act strongly rejects fetal protection policies and 

appears to reflect a new judicial respect for women's rights. As mentioned earlier, 

women are considered individual agents separate from the symbolic construction of the 

unborn child. Despite the Court's rhetoric suggesting that women have an equal right to 

safe working conditions, the decision in UAWv. Johnson Controls, Inc. increases sexual 

discrimination in the workplace, even more than the status quo (Taub 445). The 

Supreme Court has given employers liberal autonomy in determining their company's 

economic threshold. The UA W v. Johnson Controls, Inc. decision encourages sexual 

discrimination to prevent corporate economic loses of great magnitude. Once again, 

corporations view women as "expensive liability time bombs." 

The evolving patterns of protection adopted by companies continues to paralyze 

employee rights. The shift in protective rhetoric legitimizes social authority in regulating 

women's decisions in the workplace. Ironically, the economic protection that the 

Court's rhetoric provides for corporations significantly handicaps children's economic 

status. The feminization of poverty is a growing social illness. Over twelve- percent of 

all American households are female headed single parent families, and their families' 

survival depends on their earnings, which they cannot afford to lose even for a short 

period (Blank 178). 



76 

We cannot effectively "protect" children by limiting the employment 

opportunities of women. Such policies are likely often to hurt children causing 

greater harm to the children of working women (Becker 50). 

African American women are uniquely hurt because of their already lower paying 

industrial occupations (Carleton 296). 

Corporate America's concern for future generations is a hollow appeal 

specifically constructed to benefit corporations. Women and children are only protected 

in male dominated occupations. Appealing to ultimate terms, such as the safety of 

children, is a very powerful rhetorical strategy. The Court's rhetoric surrounding 

corporate economic protection offers little encouragement for female employees. Of 

course, the economic justifications for women's exclusion significantly hinders 

employment choices. Women's professional choices are artificially constructed by 

corporate economic agendas. 

Corporate Economic Protection and the Unborn Fetus 

As Chapter Two explains, appeals to maternalism are some of the oldest 

rhetorical strategies used to control women's rights. Traditionally, the adversarial nature 

of the fetus and the mother intentionally put women in a position that forced them to 

forgo their individual rights for the sake of the fetus. This strategy has been used for 

centuries, and a vague BFOQ defense allows corporations to align themselves with the 

potential unborn fetuses once again. Corporations are often successful in manipulating 

the rights of the unborn to correspond to their desired goals (Crenshaw 73). Protection 

discourse appealing to the unborn child is used by corporations trying to avoid law suits. 
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Instead of focusing on women's inability to decide for the health of her fetus or potential 

fetus, the Court's rhetoric focuses more on the fetus' potential rights to sue the company. 

Although corporations are most frightened by third party lawsuits from the children of 

workers affected by these toxins, the Supreme Court explains that this assumption is 

flawed because tort liability is just as possible with fetal protection policies. Every state 

recognizes a child's right to recover prenatal injuries caused by third parties. Even fetal 

protection policies do not hide from this sort of liability because courts have begun to 

recognize prenatal injuries prior to conception. 

The fetus was not the only available tool for corporate exploitation. The BFOQ 

defense was liberating for employers' rights and proved to be the new "freedom of 

contract" doctrine. In the same way that the Court could not overrule an agreement 

between an employer and employee because of the "freedom of contract" doctrine, the 

Court now had little discretion in overruling protective labor legislation by the employer 

because of the BFOQ defense. 

By contrast, the Supreme Court's judgment stands as a reminder that "fetal 

protection," as firms like Johnson Controls employ the phrase, is really the 

language of corporate spin control, artfully designed to evoke support for a 

practice less idealistic in its motivation and less benign in its consequences for 

the unborn as well as for working men and women, than the words imply (Kirp 

102). 

Although the "freedom of contract" doctrine was abandoned by the Court, for purely 

political reasons, several of its ideologies are apparent in BFOQ rhetoric. Associating 
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the BFOQ defense with the "freedom of contract" doctrine has been discouraging for 

women's rights. The potential for a company to manipulate women's hiring costs into 

excessive, ruinous business costs continues to be very high. 

UAW v. Johnson Controls, Inc. 's Contribution to Gender 

It is unfair to suggest that the Courts' decision was based exclusively in 

patriarchal assumptions of gender roles; the Court did rule unanimously for the plaintiff. 

One of the most successful accomplishments of the Court's decision was the 

disassociation of all women as responsible for future generations. Justice Blackmun 

wrote in the Court's opinion that Johnson Controls facially violated Title VII of the Civil 

Rights Act of 1964. Title VII violations of the Civil Rights Act were the strongest area 

of consensus within the Courts' decision in UAW. 

. . . We conclude above that Johnson Controls' policy is not neutral because it 

does not apply to the reproductive capacity of the company's male employees in 

the same way as it applies to that of the females . . . (UAW v. Johnson Controls, 

Inc., Blackmun 1196). 

This statement was one of many in the Court's rhetoric to suggest a conception of gender 

different from Johnson Controls, Inc.'s socially accepted fetal protection policies. The 

Court's rhetoric surrounding the explanation of the Civil Rights Act of 1964 suggested 

that fertility risks were not limited to maternal factors. 

The bias in Johnson Control's policy is obvious. Fertile men, but not fertile 

women are given a choice as to whether they wish to risk their reproductive 

health for a particular job (UAW v. Johnson Controls, Inc., Blackmun 1196/ 
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The Court was partially responsible for dismissing the moral responsibility of women to 

future generations. Crenshaw contended that this legal and social connection of women 

to future generations denied women's individual agent status for decades. By labeling 

all women as mothers of unborn children, the complexities of women's interests were 

ignored. The Court, specifically Justice Scalia, recognized women's autonomous status 

before addressing any potential fetal harms. In his minority opinion, he strictly applied 

the PDA to mean i t " . . . would not matter if all pregnant women placed their children at 

risk in taking these jobs, just as it does not matter if no men do so" (UAW v. Johnson 

Controls, Inc., Scalia 1196). Although not as directly, all the Justices also relied on the 

rhetoric surrounding the Pregnancy Discrimination Act, which clearly indicated that the 

decision to work during pregnancy was reserved for the woman's choice. The Court's 

application of the Civil Rights Act and the Pregnancy Discrimination Act were strictly 

against giving up women's reproductive rights in the workplace. The Court's legal 

rhetoric spoke in favor of women's rights as individuals prior to their role as mothers. 

The Court's acceptance of paternal exposure contributed significantly to 

improving male safety rights in the workplace. To some degree, the Court recognized 

the toxicity of lead exposure to men by relying upon research that revealed strong 

associations between paternal exposure and fetal deformities. Blackmun wrote 

. . . Johnson Controls, Inc., does not seek to protect the un-conceived children of 

all its employees. Despite evidence in the record about the debilitating effect of 

lead exposure on the male reproductive system, Johnson Controls is concerned 
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only with the harm that may befall the unborn offspring of its female employees.. 

. . (UAWv. Johnson Controls, Inc., Blackmun 1196/ 

The potential for male reproductive problems has been recognized by the Courts, and it is 

slowly beginning to accept some of the responsibilities for fetal development. The 

maternal reasoning within protection ideology could no longer rely exclusively on 

associating fetal risks with maternal exposure. UAWchallenged maternal reasoning by 

suggesting the debilitating effects of lead on male reproductive organs. Previously, the 

Court of Appeals and lower federal decisions rejected evidence suggesting harm to an 

offspring caused by lead exposure in males, but The Supreme Court considered evidence 

that suggested paternal exposure to lead to affects on a developing fetus (UAWv. 

Johnson Controls, Inc., White 1196). The male plaintiff in the UAW case sued Johnson 

Controls because he was denied a transfer from lead battery manufacturing, at a time 

when he and his wife were trying to start a family. UA W relied on expert testimony that 

attributed paternal exposure by contaminated clothing to the fetus. Professor Eggen, a 

specialist in occupational toxin exposure, provided toxin research isolating effects of 

paternal exposure: 

Clothing contaminated by workplace toxins could expose a pregnant woman and 

the fetus she carries to the hazardous substance, if that clothing is introduced in 

the home, similarly increasing the risk of spontaneous abortion, stillbirth, and 

adverse outcomes in the offspring (850). 

The Court's rhetoric surrounding toxin exposure was encouraging for the future 

of minimizing reproductive risks. By accepting paternal responsibility for fetal 
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deformities, the Court increased the focus on paternal studies of reproductive risks (Kirp 

136). The multidimensional effects of thousands of substances have the potential to be 

extremely dangerous for the fetus. Aanother male UAW employer, who had worked for 

nearly a quarter of a century around toxins, reported that two of his five children died, 

one was still born, and the other developed cancer early in life (Katz 205). 

The sources of danger extend far beyond the assembly line crossing the sex line 

to affect men as well as women and leap frogging the line that separates work 

from pleasure (Kirp 137). 

Although the Court's rhetoric appeared to rely on such findings, it was only the first step 

in removing gender from occupation safety concerns. The magnitude of paternal toxicity 

has not yet been realized. 

The Court's attempt to change ancient gendered assumptions was not futile. The 

ruling improved both women's agent status and worker safety. Most importantly, the 

Court's decision represented a new phase of protective legislation. Throughout the past 

century, protection rhetoric shifted in its reasoning. 

Conclusion 

The highest court in the land communicated several strong messages to the 

public. The most significant to this study was the idea that protective labor legislation is 

acceptable for economic reasons. The maternal, paternal, and scientific ideologies that 

protection was built upon are shaped into a new form: the BFOQ defense. Courts 

directly tied economic concerns to women's rights; such rhetoric supports corporate 

control of women's rights. Regardless of the unanimous decision that supported Title 
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VII of the Civil Rights Act, the Court reaffirmed the fact that women's choices were 

determined by deeply embedded ideological influences. Although these influences 

shifted throughout time, as was apparent in the different forms of protectionist rhetoric, 

the patriarchal influences are still deeply embedded. Chapter Five furthers this 

discussion by answering the research questions outlined in Chapter One. 
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CHAPTER 5 

CONCLUSIONS 

In a society where women are given choices in procreation (Roe v. Wade, 

Griswold v. Connecticut) and the Civil Rights Acts of 1964 and 1991 are respected and 

upheld, the only plausible justification for the treatment of women in the workplace is 

the current protection "myths" that permeate corporate reasoning. This study has 

analyzed the legal and social mythologies that support the Court's rhetoric in UAWv. 

Johnson Controls, Inc. Chapter One posed several research questions inquiring about the 

relationships between women's rights, protection rhetoric and UAW v. Johnson Controls, 

Inc. Chapter Two began this investigation with a critical look at the reasoning behind 

rhetoric designed to "protect" a subordinate group under the power of the dominant 

group. Chapter Three described the facts and circumstances surrounding the UAW v. 

Johnson Controls, Inc. case, including the lower federal and court case opinions. Using 

a feminist perspective, the relationship between protection and UAIW v. Johnson 

Controls, Inc. was analyzed in Chapter Four, and its findings, conclusions and 

recommendations will be discussed in this chapter. 

Any feminist scholar could derive a lifetime's work from research on protective 

labor legislation, fetal protection policies, and women's rights. My study only touches a 

small piece of the multidimensional puzzle. Protection rhetoric remains a social and 

legal quagmire, and its only consistency is in its adherence to gendered "myths." In 
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attempting to provoke some clarity to the amorphous body of protection rhetoric, this 

chapter will assess the Court's impact on rhetoric and attempt to answer the proposed 

research questions outlined in Chapter One. 

The Court's Impact on Rhetorical Theory 

Several important rhetorical implications have emerged from this study. The 

Court's rhetoric in UAW communicates decisively unique messages for protection, 

feminist, and legal rhetoric. The traditional genres of rhetoric axe challenged by the 

fundamental shift in focus from women's "protection" to corporate economic protection. 

The Court has clearly made a shift in its legal reasoning surrounding these complex 

issues. Prior to UA W, feminist, legal, and protection rhetoric represented significantly 

different social guidelines and norms (Bruner 188). 

Protection Rhetoric 

The protectionist literature outlined in Chapter Two represents multiple 

ideologies. The Court's decision in UAW has significantly transformed the ideologies 

supporting protection myths. The shift in the symbolic construction of protection from 

women s health to a company's economic security has several implications. One of the 

most devastating is the potential for accelerated sexual discrimination policies against 

women. Private companies do not have to hide behind patriarchal, often insincere, 

appeals to women and children's health. Instead, discriminatory policies are decided by 

scientific, objective cost considerations. This rhetoric is convincing "because it employs 

a rhetorical form which embodies a certain pattern of order" (Hasian 437). The i 

economic framing of protection rhetoric is an effective way to maintain patriarchy. 

! new 
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Scientific support in rhetorical studies can significant change communication boundaries. 

By shifting protection emphasis to a company's economic sustainability, employers can 

evade issues of worker safety. 

Another important contribution that this study has made to protection rhetoric is 

by uncovering the obvious lack of choice in exclusionary policies. Courts appear to 

support women's ability to make decisions, but its rulings communicate the opposite. 

There is no reasonable explanation as to why women are given the right to choose to 

abort a child (Roe v. Wade), but are not given the right to choose their occupation. The 

choices that women are given by the legal system are unpredictable and restricted. If 

women continue to receive the right to choose only when it is convenient, gender 

equality will never exist (Dreyfuss 2058). 

Feminist Rhetoric 

Feminist rhetoric has become extremely predictable in its findings:.. women 

talk differently from men, and all existing discourse is patriarchal" (Condit 112). The 

BFOQ defense provides new directions for feminist criticism. Feminist research 

provides a variety of ways in which "feminist" arguers can subversively confront hostile 

audiences; however, current feminist rhetorical studies are being essentialized into a few 

constricting feminist methods that do not go beyond identifying patriarchal principles. 

The Court's rhetoric introduces several areas of study for feminist research. The 

population affected by (JAW is extremely diverse, ranging from the legal and feminist 

scholars to the blue-collar men and women in the lead battery factories. This study 

offers a meeting ground for academic feminist and others that support women's labor 
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rights. The protectionist rhetoric of UAWshould be rejected for several reasons. 

Feminist and legal groups strongly reject the protectionist undertones of UAW for 

entirely different reasons than the women working for Johnson Controls (Kirp 112). A 

diversity of gendered perspectives is essential to understanding the multidimensional 

effects that the UAW decision have on society. Unlike the distinct feminist methods 

outlined in Chapter One, this study serves to provide a dialectal playground for the wide 

variety of perspectives, including race, class, and gender. Professor Downey urges that, 

A feminist dialectical approach posits interdependence as the central constitute 

ground of gender relationships. This is the presupposition that validates and 

sustains any functional dialectic, and it demands recognition of mutual 

dependence and the need for cooperation or else the value of the dialectic will 

fall apart (Downey 143). 

A renewed interest and focus on feminist scholarship would truly benefit women. 

Women need feminist scholarship to claim their multidimensional voices that make up 

half the population. New perspectives challenge current boundaries of feminist 

methodologies. Discrimination does not stop with sex, and the relationship between 

race-sex-class is an important avenue for research (Condit 111). 

Feminist scholarship has traditionally been seen as an active endeavor of calling 

into question gendered assumptions. "It is transformative in that it is concerned with 

helping the silent speak and is involved with consciousness raising" (Dervin 109). All 

communication scientists need feminist perspectives, most simply because they represent 

the reality of a very large, oppressed minority (113). "A gender diversity perspective 
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seeks to valorize and understand the richness of rhetoric, while encouraging it to bloom 

in its most inclusive, community building and life affirming forms" (Condit 113). 

Legal Rhetoric 

"The law cannot exist apart from the public vocabulaiy of a rhetorical culture. It 

is virtually impossible to conceive of a law apart from the agents who enact it and the 

actions it governs" (Hasian 327). UA W has made significant contributions to the 

development and extension of existing protection and feminist rhetorical boundaries. 

The most public implication of the Supreme Court's decision is the rhetoric surrounding 

the legal system. Unlike feminist and protection rhetoric, the law is a daily reminder that 

applies to everyone. Even though the actual legal doctrines of the law have not changed 

by the decision in UAWv. Johnson Controls, Inc., the Court's view reflects the social and 

political opinions surrounding protective labor legislation. 

The Supreme Court's liberal interpretation of the BFOQ defense in (JAW also 

represents the changing social norms of women in the workplace. Major shifts in 

rhetorical cultures as well as social opinions can produce rapid changes in the legal 

system. Court s must keep up with significant changes in society; therefore, the Court's 

rhetoric can be used as a barometer to check currently accepted political and social 

principles. In the same manner that the political climate surrounding Roe v. Wade 

contributed to changing women's rights (Civil Rights Act, Pregnancy Discrimination 

Act), UAWv. Johnson Controls, Inc. reflects the current social and political climate of 

working women. Besides the social importance of legal rhetoric, the law also has 

implications for the professionalism of the legal system. Because legal rhetoric follows 
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the socially and politically accepted norms, its rhetorical culture is open to any range of 

socially accepted directions. The law will always be a shifting rhetorical culture 

(Crenshaw 81). 

To what degree does the Court's opinions encourage corporate 

protection rhetoric over worker safety ? 

The Court's position concerning reproductive health policies and employee 

protection has created an inconsistent message: UA W says that women can enter 

potentially dangerous jobs, but the BFOQ defense communicates that women are 

excluded on the basis of business economic survivability. Unfortunately, this leaves the 

corporations with the ultimate decision, which is similar to the unconstitutional "freedom 

of contract" doctrine. Tort liability is a frightening possibility for corporations. If 

judicial opinions consider lawsuits as adequate reason for protection, the resilience of 

gender segregation is inevitable. Corporations view the Court's rhetoric as merely a new 

pattern of protection to replace the old. The government has not helped change this 

view; the PDA fails to provide enforcement against sexual discriminatory policies 

(Bradley 234). 

The idea of protecting individuals is not appealing enough for corporations to 

sexually discriminate against half the population. Obviously, protection has been used to 

cover other intended purposes. By appealing to traditionally held gender "myths," 

protection has hidden its patriarchal agendas. Part of the power of protection rhetoric has 

been its transformative nature that appeals to so many different ideologies. Maternalism, 

paternalism, and science provide listeners with both complex and simple reasons for 
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accepting protection rhetoric. It is possible for protectionist appeals to maternalism, 

paternalism, and science to provide genuine benefits to occupational safety; however, 

current efforts are bound in the judicial rhetoric that justifies a company's exclusion on 

the basis of economic survivability. A corporation can easily interpret the BFOQ defense 

as a open gate for protective labor legislation (Bear 21). 

How is corporate protection rhetoric used to exclude 

men and women from certain jobs? 

The most successful attribute of protection rhetoric is its transformative nature. 

As this study has indicated, protection rhetoric has changed forms, but it still represents 

that same ideological tenets. It is one of the most basic, traditional ideologies (Condit 

"Hegemony in a Mass Society" 21). Protection rhetoric seeks to universalize, portray the 

dominant as natural, and obscure the contradictions implicit in the dominant world view 

(Giddens 193). 

Protection rhetoric has formed a very sophisticated cycle to maintain its success. 

The first stage began with policies designed to "protect" women from entering the job 

force entirely. As women continued to take jobs, even at subhuman wages and hours, 

government control of women's lives began to lose its power. In response, protection 

rhetoric changed again, and it began regulating these jobs, through minimum wage and 

maximum hour laws that applied strictly to women. Women fought these discriminatoiy 

restrictions, and contributed to the passage of the Civil Rights Act in 1964 and the 

Pregnancy Discrimination Act of 1978. As socially accepted norms of women changed 

during this period, so did the Court's approach to sexual discrimination. During the third 
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phase of protection, the Courts publicly defended women's rights; however, the Court 

"fought" its battle for women in cases outside of protective labor legislation, such as Roe 

v. Wade and Griswold v. Connecticut. Protective labor legislation, such as fetal 

protection policies, still relied on Muller v. Oregon. The fourth stage began with the 

Court's unanimous decision against protective labor legislation in UAWv. Johnson 

Controls, Inc., but the discrepancies within the Court's rhetoric have proven to encourage 

protection rhetoric. This study has discovered that the bona fide occupational 

qualification (BFOQ) defense is a new judicial excuse for protective labor legislation. 

The Court has significantly progressed past traditional dichotomies of gender, as 

its adherence to the Civil Rights Act of 1964 and the Pregnancy Discrimination Act of 

1978 illustrate; however, the Court's ambiguous rhetoric surrounding the BFOQ defense 

allows for covert protective labor legislation. As Chapter Four discussed, this covert 

sexism can be more lethal than openly discriminatory policies. Rather than overt policies 

that feminist, legal and rhetorical scholars can criticize, covert protection rhetoric loses 

its tangible form and becomes more secretly encoded within judicial and legislative 

opinions. 

How accurately do the Court's opinions reflect societal opinions of women as mothers 

first? How do the Court's opinions favor fetal rights over women? 

In Chapter Three, the constitutional phases of the Court illustrate its continually 

changing perspectives. Judicial opinions will continue to be a moving rhetorical culture. 

As society moves more toward accepting women beyond their maternal roles, the more 

protection rhetoric will be phased out. Protection rhetoric is a difficult strategy to 
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eliminate and each attempt is met with more covert forms of protection, such as the 

BFOQ defense. Maternalism is an ancient mythology that cannot be erased in one 

judicial opinion, especially one with little definitive answers. As Chapter Four indicates, 

the Supreme Court has its own gender baggage that it brings to each judicial opinion. 

Although the Court's rhetoric appears to reject protective labor legislation, the normative 

myth that all women are mothers is indirectly supported. The BFOQ loophole provides a 

socially acceptable excuse to favor a business' economic security over a women's 

reproductive rights. If society increases maternal expectations for women, the BFOQ 

defense becomes very liberal in determining what jeopardizes a business' economic 

security, and vice versa. This discovery means that women's labor rights have not 

significantly advanced over the past hundred years. 

What does the Supreme Court's concurring and dissenting opinions communicate to the 

lower courts? And to what extent did the Supreme Court's rhetoric encourage 

application of UAWv. Johnson Controls, Inc. in lower federal and state courts? 

The clearest message of the Supreme Court's rhetoric in UAW i s its incon-

sistency. When is protection allowed? How much is too much for a company to spend to 

provide equal hiring practices? This case was intended to provide answers for these 

questions. After reading this study, it is understandable why lower federal and state 

courts have confused the Court's interpretation. Throughout its legislative history, UAW 

v. Johnson Controls, Inc. has relied on very different mythologies, and the BFOQ defense 

was not even considered before the Supreme Court ruling. Johnson Controls used the 

BFOQ defense to support sexual discrimination, and Justices Kennedy, Scalia, White and 
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the Chief Justice all viewed the BFOQ defense differently. The inconsistency of this 

Court's opinions diluted the potency of their decision. 

Future Areas of Study 

Despite the different occupations and regions, several patterns emerge within 

protection rhetoric, all of which point to a sexual division of labor. Sexual 

discrimination is characteristically dynamic, and because it is so overarching, this study 

unintentionally ignored several important areas of study. The most obvious is the 

relationship between race and gender. "Protection" rhetoric severely perpetuates racial 

classifications. Protective labor legislation was often for the sake of a healthy white 

woman. The domestic and agriculture workers, most of which where African American 

women, were never considered for protective legislation. Part of this was societal view 

of African American women. Unlike white women who are expected to stay home to 

raise their children, African American women are stereotyped as lazy, welfare recipients 

(Brown 479). During wars, industrialization, and other times of increased women's 

employment, black women were expected to take the jobs white women had eagerly 

abandoned (laundry, cafeteria, and domestic work) (Blank 93). 

Legal rhetoric has often perpetuated racist "myths", such as the 1967 Social 

Security Act. Unlike the Muller mythologies of that time, judicial opinions viewed that 

there was no reason poor single mothers could not perform paid labor. The Court could 

not see its racial discrimination as it ruled in favor of cutting AFDC benefits to women 

because it was necessary to "motivate" these women to get jobs. The courts could not 

imagine that African American or Latino mothers could not find work, and it upheld the 
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ruling that mandated that AFDC mothers must accept paid employment, regardless of the 

pay-

Some scholars would contend that the racist mythologies of the Supreme Court 

are more deeply embedded than sexist assumptions. The history of racial inequality is 

extremely long, far beyond this study, but its relationship to gender and class is 

undistinguishable. Gender, class, and race must be closely studied to uncover their 

inderdepedant dynamics. In 1939, white workers of either sex earned more than black 

workers of either sex, but by 1969, black males earned more than women of either race 

(Bradley 17). Rohrlich-Leavitt conclude that"... the lessening of economic racism has 

been offset by the rise of economic sexism" (279). Gender, class and race form a distinct 

recipe of oppression, and separating the study of these variables is artificial and 

detrimental to the future of women's studies. Future research must investigate the 

complexity of these issues together. 

The methodology of this study is also an area for future research. Using a 

feminist criticism to investigate UAWv. Johnson Controls, Inc. suggests a unified front 

to women's criticism that can be very misleading. Feminist perspectives range from 

traditional disciplines such as legal, psychological, economic, and ideological to more 

nontraditional areas, and each field has specific techniques for addressing patriarchy. 

Although feminist scholarship is recognized for its bridge across disciplines, future 

feminist studies must focus more on the complexities of several variables at once (ie., 

race, class and gender) (McLaughlin 149). Feminists and many others have changed the 

face of feminism. Indeed, feminists of the 1990s represent extremely different ideologies 
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than the feminists of the 1980s that focused on emphasizing differences between the 

sexes. In 1998, it is time to move past this discovery (Dow 118). Future studies must 

look at the contributions of feminists, and the patterns of feminist change over the 

decades. Feminists focusing on intercultural studies would agree that geographical 

boundaries change feminist methodologies; European and Swedish feminist criticisms of 

protective labor legislation were extremely different than feminist criticisms of the 

Supreme Court decision inUAWv. Johnson Controls, Inc. Since protective labor 

legislation is a transcultural practice, different feminist ideologies must learn from other 

strategies trying to eliminate exclusionary policies (Kessler-Harris 19, Long 58). 

Collaboration is especially needed on the interpretation of protection. Ambiguity 

in protection has only served to benefit the employer. This study documents the 

changing forms of protection, but it does not establish a new definition to remedy 

exclusionary problems. As discussed earlier, protection rhetoric does not have to be 

patriarchal and demand power over a subordinate group. Definitions are a matter of 

choice, and all of society could benefit from a new denotative meaning of the word 

"protection" (Clair 4). A successful new interpretation of protection can change the 

understanding and behavior of corporations (Spender 28). As Professor Claire explains, 

. . . if the dominant group can control the language of the culture, then it is 

possible that the subordinate group may be without the means of expression 

necessary to convey their own experiences (Clair 65). 

Workers would be empowered by an idea of protection that is consistent and clearly 

defined (Lerner 41). An institutions' vocabulary is one of its most powerful tools, and it 
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is not something that can be changed by simply writing a new definition. Changing the 

view of protection rhetoric takes ideological, legislation, and policy changes that 

transform entire patterns of behavior. Another linguistic change is needed in the rhetoric 

surrounding women's rights to choose. As this study has proven, judicial and legislative 

policies inconsistently give and take women's rights to choose over issues of her body. 

The debate over mandatory AZT treatment for pregnant women with AIDS is the most 

recent fight over a women's right to choose (Halem 491). Future research should focus 

more on creating consistent ideological changes, and less on identifying the 

disadvantages of current protective labor legislation. The following section hopes to 

offer some viable alternatives. 

Recommendations 

As this study has shown, protective labor legislation requires deeper solutions 

than simply putting women into dangerous working conditions. The solutions must 

change the philosophical expectations of both the employer and employees. Francis 

Carleton advocates a new ethic of care for determining occupational safety and worker 

rights, and several amicus curiae briefs in UAWv. Johnson Controls, Inc. promote such 

an alternative. The ethic of care is a philosophy that competes with traditional ethic of 

rights. Instead of emphasizing the deep obligation that society owes to protect 

vulnerable, victimized people, the ethic of care stresses "cooperation, relationship, and 

interdependant nurturance" (Carleton 289, Raugust 125). Feminist legal scholars have 

advocated the ethic of care to replace the traditional hierarchical and competitive 

concepts of individualism. 
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Just as Johnson Controls has the right to protect against future liability, Johnson 

Controls workers have the right to a workplace that does not place them in 

danger. An ethic of care mandates that an employer balance the cost benefit 

aspects of their exclusionary policies with a consideration of the well-being of the 

affected employer (Carleton 291). 

By considering the health of all employees, including men, an ethic of care creates a 

gender-equitable workplace that demands all employees are given equal protection (294). 

The ethic of care also moves away from the strict causal method that corporations use to 

determine the degree of danger with each toxin. Corporations assume that each chemical 

causes a certain degree of health effects, and it uses this model to determine what 

chemical can be allowed in the workplace. Often, this causal relationship cannot 

determine multiple toxin exposures from the workplace and home. The ethic of care 

does not rely on the same causal interdepency; instead, it studies the cumulative effect of 

all chemicals and dangers and the relation to the people exposed (O'Brien 117). Even 

advocates of protective labor legislation, such as the Concerned Women for America 

(CWA), argue that an ethic of care would be sensitive to accommodating the rights of 

employees and employers. The ethic of care is a viable alternative to Johnson Controls' 

exclusionaiy and harmful policies. 

To combat exclusionary policies, ideologies, legislation, and corporate policy 

must all be changed. The ethic of care is embedded in several of these unrecognized 

solutions to fetal protection policies. The Toxic Control Substance Act has the potential 

to be a legislative victory for occupational safety. In 1986, Emily Buss, a feminist legal 
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scholar, suggested using the Toxic Substance Control Act to protect employees from 

reproductive damage. Ten years later, the TSCA has just begun to be enforced by the 

Environmental Protection Agency and the courts. TSCA's potential for eradicating 

exclusionary policies is unnoticed. Under the TSCA, all employers are required to 

distribute all information that presents a potentially dangerous risk in the workplace. 

Employers that fail to report are under the authority and enforcement of the EPA (Buss 

595). The EPA is given 180 days to act upon receiving information that suggests toxic 

harm. Unlike most bureaucratic agencies, the threshold for EPA guidelines of toxicity is 

low, and any information that indicates a "reasonable basis" of toxicity is considered 

hazardous. "TSCA's private right of action gives the power to compel the EPA and the 

chemical industry to respond to fetal hazards as the statute requires" (Buss 595). The 

Toxic Control Substance Act would stop exclusionary policies by triggering the EPA to 

evaluate its potential toxicity for all employers. The Court's tolerance of exclusionary 

policies has been fueled by the lack of long-term solutions. The TSCA ensures that all 

women, not just women in male-dominated jobs, would be protected from prolonged 

toxic exposures. 

To truly succeed, legislative guidelines, such as the TSCA, must be supported 

with specialized corporate policies. One such policy is the establishment of public and 

privatized Reproductive and Health Programs. Since some degree of toxic exposure is in 

all workplaces, reproductive and health programs are designed to encompass all 

employers. Under these policies, employers are given some independence as to the type 

of support structures needed. Some of the most successful Reproductive and Health 
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programs have used employer-employee health committees, which coordinate data 

collection on the site and from researched literature. This information is then disbursed 

to employees educating workers about self-protection. Employers that favor private 

resolution of workplace hazards are encouraged by the government, but public 

Reproductive and Health Programs would be established for corporations that chose not 

to have their own policies. Voluntary protection programs would be the ideal, but often 

companies do not comply. With a combination of public and private Reproductive and 

Health Programs, all employees can be protected (O'Brien 106-12). 

Both the legislative and corporate policy recommendation are built on the idea of 

protecting all employees. Education is a fundamental tenet to any successful 

reproductive health policy, and corporations must provide full disclosure to employees 

and consumers of reproductive health risks. Each individual must be given all the 

information to facilitate an informed decision. The number of people affected by toxins 

across all work environments demands nothing less than a full array by programs 

designed to protect all employees (Blank 157). 

Conclusion 

It is critical then, if we desire to protect the health of potential children, that we 

provide their mothers with adequate maternity leaves, prenatal care, on-job 

protections, temporary reassignment to safer jobs during pregnancy, and other 

means necessary to eliminate unnecessary risks to pregnancy (Blank 155). 

As this study has proven, the solution to protecting unborn children is not to exclude their 

mothers from economic security and subject their fathers to toxin exposure. Until courts 
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and legislators realize the double-bind that protection rhetoric provides for employees, 

corporations will continue to be the only ones that truly benefit from "protection." 

Occupational safety is postponed until protection rhetoric seeks to protect the interests of 

the worker. Even if feminist scholars succeed in securing a woman's opportunity to 

choose her occupation, the problem of protection still exists. Alternative forms of 

discourse must create an environment to protect all employers and their potential 

offspring. 
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