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This thesis assesses three United States Supreme Court 

opinions, engaging in an inductive approach to generic 

criticism, in an attempt to discover whether or not there are 

similarities and/or differences in these decisions. This 

study focuses on draft card, flag, and cross burning cases 

argued before the Court in order to discover the potential 

genre's characteristics. 

During the analysis of U.S. v. O'Brien, (391 U.S. 367 

[1968]), Texas v. Johnson. (491 U.S. 397 [1989]), and R.A.V. 

v. Citv of St. Paul. Minnesota. (120 L.Ed.2d. 305 [1992]), 

many similarities and differences are discovered which help 

in determining the genre's boundaries. The defining quality 

of this genre is the presence of purification themes found in 

each case of symbolic burning. Purification occurs in each 

case through the speaker's choice of symbolic acts and the 

broad messages sent by the speaker. 
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CHAPTER 1 

INTRODUCTION 

If all mankind minus one, were of one opinion, and 
only one person were of the contrary opinion, 
mankind would be no more justified in silencing 
that one person, than he, if he had the power, 
would be justified in silencing mankind. 

-John Stuart Mill, On Liberty (1859). 

On December 16, 1773, a group of men boarded three ships 

docked in the Boston Harbor and proceeded to dump all the tea 

aboard into the water as a protest against the English Tea 

Act of 1773 (Leahy 69). The event is known as the Boston Tea 

Party and can be considered one of the earliest visible 

examples of symbolic speech in American history. Since that 

time, symbolic protests have become more common and have 

taken many different forms. More recent protesters burn 

everything from bras, books, and effigies to flags, draft 

cards, and crosses, trying to construct an impassioned 

message for an audience. Because these messages are potent 

and many times controversial, debates ensue surrounding the 

legality and acceptability of the symbolic speech acts. 

Ultimately, the debate centers around the interpretation 

of the First Amendment. Courts must decide if different 

symbolic speech acts are protected by the clause that states 

that "Congress shall make no law . . . abridging the freedom 

of speech . . . ." Application of the First Amendment to 



symbolic use of fire is difficult, however, since burning a 

symbol may be considered both conduct and/or speech. This 

distinction is important, however, since conduct does not 

receive the same protections under the law that speech does. 

The Court has declared, though, that some symbolic acts are 

worthy of First Amendment protection because of the strong 

communicative message contained within the act. This line 

between protected and non-protected speech has proven to be a 

difficult one to draw. The Court has recognized the right to 

display a flag1, the refusal to salute one2, sit-ins3, and the 

wearing of black armbands to protest the war in Vietnam4 as 

symbolic speech while, not protecting the right to burn a 

draft card5 or to sleep in a p a r k 6 (Siegel 51). This possible 

inconsistency may arise since the Court itself has no fixed 

guidelines for litigants in determining which acts should be 

considered as protected symbolic "expression" (Nimmer 30). 

These inconsistencies between the different symbols and their 

protections provide this study with the question: How does 

the United States Supreme Court treat the symbolic use of 

fire? 

Statement of the Problem 

This study's main purpose is to examine the potential 

genre of the symbolic use of fire and help define the gray 

areas within. Before providing an answer to the study's 

primary question many other issues must be addressed. For 



example, the act of symbolic burning must first be defined to 

provide directions and guidelines into the exact concern of 

this research. Suggesting a description of symbolic burning 

should also provide guidelines for describing what issues are 

involved in the cases that appear before the Supreme Court. 

Second, this research explores the Court's different 

rulings and the literature of its scholars in order to 

determine if different standards are applied to the different 

burned symbols. By inspecting the Court's course of 

opinions, a thread of consistency can hopefully be 

identified. These differences or similarities within Court 

rulings on symbolic speech cases should provide some clues 

into the important role precedent plays in constructing 

opinions. Furthermore, the reasons for the Court's 

interpretations are explored in order to provide some 

explanations into why each occurs and why each is important. 

Finally, the purpose of this study is to go beyond an 

examination of what the Court's members have thought and 

include what scholars have thought about symbolic burning. 

This approach will allow for a full inspection into the 

rhetoric of symbolic burning and its meanings. By 

incorporating both legal and communication scholarship into 

this study, a unique perspective into symbolic speech, 

symbolic burning, and the fire symbol may be discovered. 

Also, by including legal and communication scholars as well 



as the Court itself, a fuller answer to this study's primary-

quest ion will be found. 

Significance of the Problem 

This study is significant for several reasons. First, 

this research will help to illustrate the importance of 

concentrated study of the components of what is known as 

symbolic speech. Concentrated study is important because the 

answers will help the reader understand the multiplicity of 

factors influencing the decisions of the Court when symbolic 

speech is involved. By understanding these influences, 

people will be better able to predict and explain future 

cases that appear before the Supreme Court. This will also 

allow scholars to better explain certain trends that the 

Court follows within its First Amendment decision-making. 

This will be useful in explaining both the past and the 

future Court actions. 

Second, this research will provide First Amendment 

scholars with an additional tool for studying the system of 

freedom of expression in the United States. These scholars 

will, one hopes, be able to use this study to determine some 

of the influences involved in deciding symbolic speech cases. 

For example, it is important for the First Amendment scholar 

to understand how intent or meaning of the speech act may 

influence individual justices or the Court as a whole, on a 

case to case basis. 



Third, this study should be important to communication 

scholars for its examination of the rhetoric of fire and 

symbolic burning. By examining the rhetoric of fire and 

symbolic burning, this study should provide some insight into 

how fire and burned symbols are different from other symbols 

seen in everyday life. Also important to this study is the 

examination of the speaker's intentions during the act of 

burning a symbol and how the destruction of these special 

symbols is important to the audience and the speaker. This 

research should also provide communication scholars with 

better understandings into symbolic burning and its 

rhetorical use as dissent. This scholarship should also test 

the already existing theories within the rhetoric of dissent 

and provide answers to its relevancy to the speech act of 

desecration. Furthermore, the communication scholar should 

be provided with deeper insight as to how genre criticism can 

be used as a method of discovery in First Amendment studies. 

Fourth, this research will suggest guidelines for the 

different Court participants; for example, the groups or 

people conducting the fire acts can use the analysis to 

discover the implications of their actions and at what point 

are they in danger of facing arrest. Knowing the results of 

a controversial deed is important when the results might put 

a person in jail. 

On the other side of the bench, the Court itself may 

benefit from this study through a discovery of a rhetorical 



analysis of symbolic burning. As Rob L. Wiley points out, 

perhaps "courts might resort to actual rhetorical analysis, 

particularly since they frequently decide cases by referring 

to social science principles" as they did in cases such as 

Brown v. Board of Education. (347 U.S. 483 [1954]) (3). 

Other scholars, such as Malthon Anapol and Ronald J. Matlon, 

have also pointed towards a useful relationship between the 

study of communication and law and how this inter-

disciplinary approach may be beneficial in deciding difficult 

freedom of speech cases (15-19; 39-53). This scholarship 

should provide a possible example into how the Court could 

use rhetorical analysis when,dealing with cases that deal 

with speech. 

Scope of the Study 

The intent of this study is not to look at a wide range 

of symbolic speech cases, but instead to look at a very 

specific group of cases involving fire as a symbol. By 

narrowing the study's scope, this project will be able to 

look closer into a specific area of concern before the Court 

which will produce some conclusions that can be applied to 

other specific areas of symbolic speech. 

Although this study's focus deals with Court cases 

involving the burning of symbols, comparison with other 

symbolic speech cases will not be excluded. Many times these 

other comparisons will need to be included in order to 

provide a more thorough analysis. For example, many of the 



cases used for comparison in this project involve acts such 

as flag saluting, begging, and sleeping in parks. These 

types of cases, as well as other related issues, may offer 

insight into the development of theory concerning symbolic 

burning cases. 

Primarily, all cases involved within this study, both 

directly and indirectly, will fall within this century and 

will be generally recognized as the Supreme Court's landmark 

cases as determined through their use by communication and 

legal scholars. Although, the intent of this study is to 

use only cases decided by the Supreme Court, some cases will 

be traced from lower court decisions in order to provide 

history and background concerning the landmark cases. 

Finally, the symbolic speech cases chosen for 

examination will involve different types of symbolically 

burned artifacts. These symbols will include a draft card 

(U.S. v. O'Brien. 391 U.S. 367 [1968]), a United States flag 

(Texas v. Johnson. 491 U.S. 397 [1989]), and a cross (R.A.V. 

v. Citv of St. Paul. Minnesota. (120 L.Ed.2d. 305 [1992]). 

For this study's purposes, the cases chosen for primary 

examination involve symbols burned by fire. Choosing a 

common method of symbolic burning will provide consistency in 

the analysis of the Court's decisions and a deeper insight 

into fire as a symbol. 



Me thodo1ogy 

Strategy 

The method used for this study borrows from many 

different fields in order to provide a better perspective on 

the questions raised. Although many fields are useful, 

communication and law will be stressed more than others. The 

relationship that communication and law have is important 

because it will be able to help explain how symbolic burning 

is viewed by the Court and by society. Because the focus of 

this study is based primarily on the communicative aspects of 

the burning of symbols, criticisms will be heavily influenced 

by theories drawn from communication criticism. Jeremy Cohen 

and Timothy Gleason recommend that a communication and law 

approach should distinguish itself from legal criticisms, add 

to the literature of communication, and "should be generated 

from the perspective of the communication scholar, not in 

competition with the legal scholar, . . . " (8). 

Furthermore, the methodology relies heavily on the 

comparative aspects of generic criticism. To better 

understand how genre criticism is applied, it is necessary to 

elaborate on what is involved within this type of criticism. 

In an attempt to define genre, a researcher will find a 

multitude of definitions. Some are short and simple, such as 

"At base, genre means class. A genus is a class or group of 

things" (Harrell 263). Walter R. Fisher describes genre as 

being a category. He continues to say, "genres are 



generalizations. As such they are both true and false" 

(291). He continues this thought by making the point that 

genres are not natural objects because they are made by 

humans through the "mind's penchant for observing 

similarities and differences in things to provide order to 

understanding" (291). Karlyn Campbell and Kathleen Jamieson 

define genres as "dynamic fusions of substantive, stylistic, 

and situational elements and as constellations that are 

strategic responses to the demands of the situation and the 

purposes" (Jamieson 146). 

The above definitions are a small sample of the many 

available to the critic. Although the definitions do seem to 

have somewhat different meanings, one common denominator 

seems to be found. A genre is a type of classification 

device that helps group things with shared characteristics, 

such as eulogies or inaugural addresses. These groupings are 

made in order to provide the genre critic the ability to 

compare like things. This statement leads a person to two 

basic unanswered questions. These questions are; 1) how is 

genre criticism used?, 2) does genre criticism develop 

inductively or deductively? 

Within generic criticism, there are two basic 

perspectives from which the genre critic operates, inductive 

and deductive. Critics line both sides of the fence on this 

issue. An inductive method basically presupposes that it 

takes the parts to make the whole. In other words, as like 
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things are discovered during research, they may then be 

grouped together to form a category or a genre. The focus of 

this type of research is the compilation of genres and the 

description of the similarities and differences within these 

groups. Among the critics that follow this method of genre 

criticism are Campbell and Jamieson. Carolyn R. Miller 

argues that the inductive method Campbell and Jamieson use 

does "not attempt to provide a framework that will predict or 

limit the genres that might be identified. Their interest is 

less in providing a taxonomic system than in explaining 

certain aspects of the way social reality evolves" (Miller 

153). Walter Fisher further comments on inductee genre by 

stating, "Genres are constituted through an examination of 

actual instances of discourse. They are inductive 

generalizations, not dialectically apprehended noumenal [sic] 

forms" (Fisher 291). This theory allows the critic to build 

his or her own genre. 

On the other hand, a deductive method starts with the 

category or genre and then places that artifact under its 

appropriate label. Walter Fisher continues to comment on 

this type of criticism by writing, "One can deduce from a 

genre that given rhetorical acts should exhibit particular 

convention, but one cannot deductively produce the genre 

itself" (Fisher 291). Many theorists, such as Harold 

Zyskind, disagree with Fisher and feel that analysis should 

place a work in its already created classification. The 
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deductive method is often criticized because the theory 

creates a closed set of categories that does not allow for 

creative classification. This method is set up in order to 

provide a neat taxonomic system of classification. 

Application 

The first step for this study is to chose the 

artifact(s) to be examined. For the purposes of this study, 

three Supreme Court cases were chosen because the 

communicators in each of the cases attempted to convey a 

message through the symbolic use of fire. 

Second, the researcher decides which method of analysis 

best suits the artifacts and the study's goals.. This study 

employs genre criticism because this research's goal is to 

determine similarities and differences between three symbolic 

burning cases. Furthermore, an inductive type of genre 

criticism is chosen, rather than deductive, because the 

inductive method allows the critic to search for similarities 

and differences and then determine whether or not a genre 

exists. 

In the third step, the method of analysis is applied to 

the artifact(s). During this stage, the three symbolic 

burning cases are compared to one another for similarities 

and differences. The comparison takes place by asking 

specific questions about the facts, the rulings, and the 

scholarly literature for each case. This examination is 

focused around four major questions: 1) Why do the speakers 
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choose to burn a symbol? 2) What messages do the speakers 

send? 3) What are the reasons for using fire as part of the 

symbolic act? 4) What are the reactions found in the legal 

scholarship, the Court, and society? 

Next, the results of the third stage are examined for 

similarities and differences. In this study, the answers of 

the above four questions are compared in order to find any 

commonalties that exist. This step helps indicate where 

similarities and differences occur between the three cases. 

Finally, a conclusion is made as to whether or not a 

genre exists. If a genre exists, the above research is also 

used to describe the genre's characteristics. The concluding 

results are a definition of a genre that can be used to test 

other artifacts for inclusion in the genre. 

Rationale 

The methodology that is chosen for this study is 

important because it allows the critic much freedom. If a 

more traditional, cookie-cutter approach was chosen, the 

study's findings would be more predictable because of the 

many rules and constraints that must be followed. A generic 

approach allows the critic freedom to conduct the rhetorical 

analysis according to the path the study moves. Because 

legal communication covers such a wide variety of issues and 

influences, the method of analysis becomes more important. A 

method such as genre criticism is needed that can adapt to 

the eclectic field of law. 
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Genre criticism is used by many communication scholars 

as an effective way to study rhetoric and communication. 

Genre criticism allows the critic a chance to examine 

different exigences for similar occurrences. When similar 

occurrences are found, the critic is then able to define what 

is normal in a certain situation. For example, Kathleen 

Jamieson studied eulogies through genre criticism to find 

commonalties and to describe a eulogy's meaning. She 

concluded; 

A eulogy responds to those human needs created when 

a community is sundered by the death of one of its 

members. In Western culture, at least, a eulogy 

will acknowledge the death, transform the 

relationship between the living and the dead from 

present to past tense, ease the mourners' terror at 

confronting their own mortality, console them by 

arguing that the deceased lives on, and reknit the 

community. (40-42) 

By describing the eulogy genre or any other genre, a critic 

is able to show others what is consistent in similar 

situations. In this instance, genre criticism can act in 

much the same way as precedent does in the Court. For the 

above reasons, genre criticism is the appropriate method of 

criticism. 
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Review of Literature 

Research in a variety of disciplines such as political 

science, history, law, and communication provides a wealth of 

information about the United States Supreme Court. Although 

many fields contribute information to the discussion of 

symbolic speech, this study will concentrate and be organized 

around those works that are based in communication or law 

studies. The works that will be included in this review are 

examined because of their specific utility in explaining how 

symbolic speech can be studied. For a particular work to be 

included in this study, the work needs to help explain the 

current field of research, offer some advancement towards 

already existing questions within the field, or offer some 

new questions that need to be answered. Also, some material 

is covered by this review because it updates earlier material 

and provides more specific examples to general findings. All 

in all, for the work to be included within the review of 

literature, the work needs to help in advancing progress 

toward the goals of this study. 

Communication 

Although a distinction between the literatures of 

communication and law may seem clear, this is not always 

true. For the purposes of this study, works will fall within 

the communication category if the material is from a 

communication scholar. Many times this can be determined by 

the author's background or by a listing in the Index to 
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Journals in Communication. The one major exception to this 

rule is the inclusion of articles published by Free Speech 

Yearbook under the communication section of this review. 

Books 

Thomas Tedford uses his book, Freedom of Speech in the 

United States, to trace the history, theories, and trends 

that are important to First Amendment scholarship. Tedford 

uses a discussion of the landmark cases that are relevant to 

specific areas of the First Amendment to help illustrate how 

each issue has been dealt with by the Court. Also included 

in this work is a discussion of First Amendment theories from 

many of the top First Amendment scholars, such as Alexander 

Mieklejohn, Zachariah Chafee, Jr., and Franklyn S. Haiman. 

Tedford provides a discussion of the important First 

Amendment issues and emphasizes how each of these is 

important to those scholars with interest in the field of 

communication. This work is especially helpful to this study 

because of the inclusion of a history and discussion of the 

developments within symbolic speech (277-286) . Included in 

this section is the inclusion of material concerning "Flag 

Use and Desecration" (280-285) . Tedford also provides 

information concerning other selected readings important to 

symbolic speech. This list is interesting because the works 

cited show nothing dedicated to the specific issue of 

symbolic burning. Most of the works cover the broad strokes 

of symbolic speech or are specific to other types of symbolic 
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speech. This seems to highlight the lack of scholarship 

concerning the important symbolic act of burning. 

Perspectives on Freedom of Speech, edited by Thomas 

Tedford, John Makay, and David Jamison, provides an anthology 

of different scholars' works concerning the many different 

facets of First Amendment study. This work provides several 

different theories as to how freedom of speech can be 

studied. For example, the book is divided according to a 

historical, philosophical and theoretical, legal, case, or 

ethical perspective that reflects the questions the authors 

examine within the study. Perspectives also provides a 

useful annotated First Amendment bibliography, provided by 

John J. Makay and David L. Jamison, using materials from the 

major national and regional communication journals. Of even 

greater importance are two articles that are more specific to 

this study. Paul Siegel provides a perspective of political 

and religious speech through a discussion concerning 

Brandenburg v. Ohio. (395 U.S. 444 [1969]) in his article 

"Protecting Political Speech: Brandenburg v. Ohio Updated." 

William I. Gorden and Richard Goodman also provide important 

information in an updated article, "A Rhetoric of Ritual and 

Desecration," that is discussed in further detail below. 

This anthology provides a brief view into how different 

scholars see free speech and at times ventures into what is 

meant by desecration. 
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Haig A. Bosmaijan, in Dissent: Symbolic Behavior and 

Rhetorical Strategies, provides a succinct look into 

desecration and how it is perceived by both the speaker and 

audience. Bosmajian's book provides a review of symbolic 

speech by many different scholars. Scholars like Abe Fortas 

begin the examination of dissent by discussing the rhetorical 

aspects of dissent and what they mean to the First Amendment. 

Included in this discussion is a historical look into the 

importance of symbolic speech through the examination of the 

Boston Tea Party (Leahy 47). The anthology then continues to 

consider the more modern struggles of symbolic speech, such 

as sit-ins, marches, and demonstrations. Bosmaijan also 

includes an insightful section dealing with the "Flying, 

Burning, and Desecrating Flags" (196-229). 

Journals 

Elden Rosenthal, in "Symbolic Speech: A Constitutional 

Orphan," discusses how the Court has viewed symbolic speech 

cases. Rosenthal claims that at the time of this article 

non-verbal communicative conduct should be seen as an 

orphaned right because "that which the Bill of Rights does 

not protect is an orphaned right which must fend for itself 

as best it can in the real world" (69). Rosenthal also uses 

this article to discuss the different views (Truth-Seeking 

model, Preservation of Democracy Model, Safety-Valve Model, 

and a Personal Freedom Model) concerning how he and others 

argue symbolic speech should be considered as protected 
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speech. This article also provides a useful discussion over 

the supposed differences between "pure speech" and "symbolic 

speech." 

Further communication journal articles more specifically 

address the purpose of this study. For example, Richard J. 

Goodman and William I. Gorden discuss the history, rhetorical 

strategies, and meanings of desecration in their article, 

"The Rhetoric of Desecration." The focus of their article is 

to discuss how the desecration of political symbols is 

important and worthy of First Amendment protection. Goodman 

and Gorden focus attention on the many different ways the 

flag has been desecrated. This includes the commercial uses 

of the flag, flag salutes, "the flag as god," flag burning 

(which includes some ideas concerning the rhetoric of fire), 

and the wearing of the flag. This article provides a useful 

look into the most important issues of the early seventies 

concerning desecration. As stated above, this article has 

been updated, in Perspectives on Freedom of Speech, to 

include a more current discussion of the issues concerning 

desecration. 

Gorden and Robert Kelley provide a closer look into 

desecration and symbolic burning by focusing on the specifics 

of the symbol of fire in their article "A Look at the Fire 

Symbol Before and After May 4, 1970." This article is 

helpful because it points out how the Court has to deal with 

fire as a symbol in cases involving draft card burning, flag 
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burning, and cross burning (18). Gorden and Kelley show how 

fire can be used rhetorically through their examination of 

the events that led to the tragedy at Kent State in 1970. 

This discussion is useful but is lacking in providing an 

in-depth discussion into the meanings of the fire symbol and 

how it is used strategically for a desired message. 

Further literature deals with the symbol of the flag and 

how it is viewed. Joyce Lindmark, in "The Flag as a Non-

verbal Symbol," discusses the use of non-verbal symbols in 

our society. Her work helps provide some discussion on the 

definition of a symbol and how these symbols can be 

manipulated to provide different messages. This study 

provides some theories into the reasons people are "flag 

supporters" and "flag distorters." Also, in further 

discussion of the attitudes toward the flag, William Arnold 

provides an empirical look into how people view the First 

Amendment and the flag in his article "A Field Study of 

Attitudes Toward Freedom of Expression and the Flag." 

Law 

Law Journals 

Two areas of concentration are found when searching for 

legal scholarship dealing with the symbolic use of fire. The 

first area of concentration concerns the judicial division 

between speech and conduct and the difficulties in drawing 

the line between the two. The speech/conduct debate has been 

revisited recently due to the Court's ruling in Young v. New 
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York Citv Transit Authority. (903 F.2d 146 2d Cir. [1990]), 

which centered around the question of First Amendment 

protection of panhandling. For example, Sally A. Specht 

explores this separation in "The Wavering, Unpredictable Line 

Between 'Speech' and Conduct: The Fate of Expressive Conduct 

after Young v. New York Citv Transit Authority." Specht 

begins by introducing the reader to the main issues involved 

in Young and how those issues transcend into First Amendment 

law. Specht also provides a useful tour of the previous 

issues and cases that have faced the Court throughout history 

involving the speech/conduct differentiation. She concludes 

that if the Court continues in its present course, a 

wavering, unpredictable line will be created. 

Earlier works also provide useful discussion concerning 

the issue of speech/conduct. Melville B. Nimmer provides a 

more thorough inspection of symbolic speech in his article 

"The Meaning of Symbolic Speech and the First Amendment." 

Nimmer's concentration centers around the controversy of 

symbolic speech rather than the issue of a specific case as 

Specht's article does. Also, a better description of how the 

lines of distinction between speech and conduct is provided. 

Nimmer begins by describing which non-verbal and verbal 

expressions receive protection by the First Amendment and in 

which cases conduct is considered as speech. A major thesis 

of his work is that the state makes a decision on the basis 

of the desire to regulate non-speech or anti-speech interests 
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depending on many outside factors (3 8-46). The remainder of 

this work is also useful because of the application and 

discussion of the major cases involving symbolic speech. 

The second area of concentration concerns different 

landmark cases and the issue of the symbolic use of fire. 

David N. Sexton and Howard R. Green provide an early example 

of the literature concerning U.S. v. O'Brien in their 

respective articles. Both pieces provide a typical analysis 

of a newly decided case by providing the reader with the 

basic facts surrounding the case and a brief analysis of the 

opinion. Neither Sexton nor Green seem to fully understand 

the impact 0'Brien was to have on the interpretation of 

symbolic speech at the time they did the analysis of the 

case. 

Columbia Law Review, however, provides a more thorough 

examination of 0'Brien in "Symbolic Conduct" by placing 

0'Brien in context with other symbolic speech cases. This 

article provides an important history of previous non-verbal 

expression opinions up to 1968. From that point, the article 

discusses the issue of the 0'Brien opinion and how it fits in 

with the other symbolic speech cases, such as flag, 

picketing, sit-in, and flag burning cases. The analysis 

continues by reviewing why the Court ruled that draft card 

burning was not protected speech, and by discussing the test 

that was created by the Court for deciding future symbolic 
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speech cases. Included in this discourse is a critique of 

that ruling and test. 

In further investigation, Melville Nimmer provides a 

more recent study of 0'Brien and symbolic speech cases. 

Nimmer provides a somewhat different perspective by placing 

0'Brien in the middle of an attempt at understanding 

non-verbal speech decisions. This article uses the issue of 

draft card burning to help illustrate how the Court decides 

differences between speech and conduct and between protected 

and unprotected speech. Nimmer also includes an argument as 

to how 0'Brien is an example of an overnarrow statute, "a 

statute which purports to regulate communicative conduct on 

the ground of non-speech interest," as opposed to the more 

common overbroad statute (39) . Both Nimmer and the Columbia 

Law Review provide a more thorough analysis of draft card 

burning by including the issue in the broader topic of 

symbolic speech. 

In comparison, literature concerning flag burning is 

more directed towards the cases that involve the flag or 

towards the issue of desecration. For instance, Clara G. 

DeQuick uses her article to appraise the Court's decision in 

Texas v. Johnson. DeQuick also illustrates the historical 

development of symbolic speech theory since the 0'Brien 

decision while focusing on flag desecration cases. This 

article provides the reader with the basic facts of Johnson 

and an analysis of the opinion the Court offers. Also 
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included is a discussion concerning the reaction of Congress 

with the Flag Protection Act of 1989 and the resulting case 

of U.S. v. Eichman. (110 S.Ct. 2404 [1990]) that allows the 

reader to have an updated sense of where the flag desecration 

issue now stands. 

Steven G. Gey provides a more in depth study of the flag 

and desecration in his article "This is not a Flag: The 

Aesthetics of Desecration." This article goes beyond DeQuick 

concentrating on the two main components of flag desecration; 

the flag and desecration. Gey concentrates on the flag by 

answering the question of what makes the flag special and by 

examining the flag's physical integrity. Attention is then 

turned to the inspection of the aesthetics of desecration. 

Gey provides answers by coupling the backing from previous 

symbolic speech opinions with scholarship from other legal 

experts which produces a thorough analysis of Johnson, 

desecration and other cases involving the flag. 

G. Sidney Buchanan provides a basic look into the facts 

and opinions of R.A.V. v. Citv of St. Paul. His focus 

centers around how R.A.V. is viewed as a hate speech type of 

case. This article also provides an important discussion 

into other types of traditionally unprotected speech and how 

this case may challenge those boundaries through the opinion 

written by Justice Scalia. Buchanan spends much of his time 

arguing that Scalia1s opinion "blurs the distinction between 

protected and unprotected speech" thus providing a dangerous 
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precedent for future First Amendment cases that may damage 

free speech values (293). Buchanan also provides a useful 

historical background of previous cases that deal with hate 

speech and epithets. 

Akhil Amar provides another useful piece of literature 

concerning cross burning in the article "The Case of the 

Missing Amendments: R.A.V. v. Citv of St. Paul." Amar's 

article helps provide a connection for this study by finding 

a link between flag burning and cross burning and Johnson and 

R.A.V.. This article argues that the R.A.V. decision 

illustrates a reaffirmation of Johnson and that the Johnson 

opinion provides good law and sufficient guidelines for 

future symbolic speech cases. Amar continues to point out 

that for this and other reasons R.A.V. was decided through 

First Amendment applications. Additional arguments contend 

that R.A.V.'s opinion is important because of the message and 

the medium used to convey that message. 

A break down of the items included in this review of 

literature reveals that each section of publications has a 

valuable purpose. First, the book material included in this 

study covers a broad range of issues concerning the First 

Amendment and freedom of expression. Usually the contents of 

these books covers many different components, theories, and 

cases that contribute to the debate over free speech. 

Second, the communication journal articles, when compared to 

the books reviewed, focus more on specific issues, such as 
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the flag, desecration, fire, or symbols. These articles are 

important to this study because they offer specific 

information about these issues. Finally, the law journals 

provide useful information concerning the debate over speech 

versus conduct and analysis of the many cases involved in 

this study. Although the materials chosen for this review of 

literature are thorough and helpful, a gap in scholarship 

seems to arise. This lack of development occurs in two main 

areas. First, there is an absence of literature addressing 

symbolic burning and the meanings behind this speech act. 

Second, there are few works suggesting that theories of 

communication, such as genre criticism, are useful in 

analyzing legal questions. This research attempts to address 

these issues by providing new material in the area of free 

speech. 

Plan of Study 

Chapter Two will provide a history of symbolic speech. 

Chapter Three will examine the cases involved in this study. 

Chapter Four will discuss the similarities and differences 

found as a result of the study. The final chapter will 

provide a conclusion and implication for the study. 



NOTES 

1. Strombera v. California. 283 U.S. 359 (1931). 

2. West Virginia Board of Education v. Barnette. 319 

U.S. 624 (1943). 

3. See, e.g., Brown v. Lousiana. 383 U.S. 131 (1966) 

4. Tinker v. Pes Moines. 393 U.S. 503 (1969). 

5. U.S. v. O'Brien. 391 U.S. 367, 376 (1968). 

6. Clark v. Community for Creative Non-Violence. 468 

U.S. 288 (1984). 
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CHAPTER 2 

HISTORY OF SYMBOLIC SPEECH 

This chapter attempts to explain better the position 

symbolic speech has in regard to the Supreme Court and the 

First Amendment. This chapter begins by discussing some of 

the theories concerning speech, speech plus, and symbolic 

expression. Within this examination is an analysis of many 

questions concerning symbolic speech. Next, this chapter 

explores symbolic speech's history through an analysis of 

earlier Court cases that have helped in constructing present 

symbolic speech theory. 

To understand better the scope of symbolic expression, 

the issue of speech plus must first be examined. Speech plus 

is an important concept to understand because it is a blanket 

term covering communication not included under the umbrella 

of pure speech. Pure speech is defined as verbal expression, 

such as the spoken or written word. Speech plus, on the 

other hand, is defined as 

speech conjoined with conduct. The conduct in the 

speech-plus equation can vary from the basic 

physical activity of marching or picketing to the 

more symbolic conduct of burning a flag, burning a 

draft card, or even pouring human blood on the 

32 
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files of a local draft board. Simply put, 'speech 

plus1 is shorthand for speech interwoven with 

action. (Tedford 276) 

Although the definitions of pure speech and speech plus may-

be clear, many questions still surround the debate for the 

Court as to when it should grant protections to symbolic 

expression. 

The Court has struggled for many years trying to 

determine when conduct should be considered speech. As will 

be seen later, the Court has slowly come to terms over the 

acceptance of protected symbolic expression. One reason for 

the difficulty in making a decision over when to protect a 

symbolic speech act lies in the middle of the communication 

theory that states that "one cannot not communicate" 

(Watzlawick 49). In other words, according to Franklyn 

Haiman, "everything that one does, every action that one 

takes or fails to take, 'speaks' to anyone who is interested 

in looking for the message" (Haiman 31). As this theory 

illustrates, everything can be considered a type of symbolic 

attempt to communicate; for example, a political 

assassination could be said to be a way to symbolically 

communicate displeasure with the present government. 

Although common sense may tell a person that this action was 

more conduct than speech, not all issues are as easily 

decided as this. The narrow margin of victory (5-4) in Texas 

v. Johnson. (491 U.S. 397 [1989]) helps illustrate how common 
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sense does not always provide a clear rule to follow when 

determining what is protected speech. Furthermore, the Court 

must decide whether or not speech plus (symbolic expression) 

deserves the same First Amendment protections as does pure 

speech. Because of the difficulties in answering the above 

questions, an effective and clear legal theory has yet to be 

constructed that addresses all the issues before the Court. 

Because many people are not able to gain the attention 

of large audiences through normal means of communication, the 

protections of symbolic speech are important to the upholding 

of free speech ideals. The use of symbols to communicate is 

an important tool to those who ordinarily would not be heard. 

Elden Rosenthal points out that "the problem for any would-be-

communicator is to find access into [the] marketplace" 

(Rosenthal 74). He argues that because the "marketplace of 

ideas" has changed from a person speaking on a street corner 

or a park bench to radio and television, which require 

greater resources to be used, symbolic speech has become more 

important in the communication of an idea to an audience. 

Symbolic expression is effective because it is 

"exceptionally vivid" and "more intensely emotional than the 

spoken or written word or the traditional cool art forms. Its 

dramatic effect is a substitute for the protestor's lack of 

access to the more traditional mass media" (Symbolic Conduct 

1091). People use symbolic acts to communicate a message 

that would not usually be heard. By burning a flag or a 
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draft card, that person is able to gain the attention of an 

audience that would normally tune out the message. The 

message is heard because of the shocking nature of the 

action. If a person tried to communicate the same idea 

through a more conventional medium, the message probably 

would never make it to any audience but those people near the 

message's source. 

Once again, however, the controversy returns to where 

the Court draws the line between protected symbolic conduct 

and a governmental interest in preserving peace and a 

workable government. Although most people would agree that 

symbolic speech should be given First Amendment protection, 

these same people would also probably agree that some limits 

to this protection are needed. The cases examined below 

provide a brief history and analysis of landmark symbolic 

speech cases that have dealt with the above mentioned issues. 

Each decision is an important step in the development of 

today's legal theories. 

One of the first times the Court recognized symbolic 

expression and conduct as communication was in Strombera v. 

California, (283 U.S. 359 [1931]). At the time of arrest, 

Yetta Stromberg was a summer camp supervisor in California 

for children between ten and fifteen years old. Stromberg, 

an American-born girl of Russian parentage, was also a member 

of the Young Communist League. The only charge against her 

involved a ritual which she led at the start of every camp 
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day. At this ceremony, a red (Communist) flag was raised 

bearing a hammer and sickle and the children stood at salute 

and recited "I pledge allegiance to the workers' red flag and 

to the cause for which it stands, one aim throughout our 

lives, freedom for the working class" (Chafee 3 63-3 64) . 

Stromberg was convicted for violating the California statute 

which prohibited the display of a red (Russian) flag or 

banner "as a sign, symbol or emblem of opposition to 

organized government . . . " (Stromberg 361). The California 

Superior Court convicted Stromberg for this violation and the 

California District Court of Appeals affirmed the lower 

court's decision. The case was then appealed to the United 

States Supreme Court where certiorari was granted. 

Chief Justice Charles Evans Hughes, writing for the 

Court, overturned Stromberg's conviction. The California 

statute was held to be unconstitutional because it was 

overbroad. The main objection to the California law was in 

the first section which stated that a person could not 

display a symbol of opposition to the organized government of 

the United States. Although the statute was developed to 

prevent seditious acts, the Court found that the effects of 

the law could prohibit otherwise protected forms of speech. 

For this point, Hughes cited the state court's consideration 

that the statute 

might be construed to include the peaceful and 

orderly opposition to a government as organized and 
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controlled by one political party by those of 

another political party equally high minded and 

patriotic, which did not agree with the one in 

power. It might also be construed to include 

peaceful and orderly opposition to government by 

legal means and within constitutional limitations. 

(369) 

Therefore, Hughes and the Court found that the California 

statute was overbroad by preventing certain types of speech 

that were important to the operation of the First Amendment 

and our way of government. 

The decision in Strombera was useful to the evolution of 

symbolic speech because the Hughes opinion was one of the 

first times symbolic speech received any consideration by the 

Court as a form of protected communication. Zechariah Chafee 

helps illustrate this point through his conclusion that the 

"statute might be used to stifle evolution without revolution 

by punishing the display of a flag which was 'recognized as a 

symbol of independent thought containing the promise of 

progress'" (Chafee 366). Here, Chafee recognizes that the 

Court has begun to see that symbolic speech exists and is 

important in the spreading of thoughts and ideas. Thomas 

Tedford also comes to a similar conclusion in his examination 

of Stromberq when he writes that 

although there is little amplification of the 

subject of symbolic expression in the opinion of 
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the Court, the flag is recognized as a symbol that 

could function as a part of the 'political 

discussion* of a free society. (Tedford 278) 

As Chafee and Tedford illustrate, the opinion in Strombera is 

important to the development of free speech. The Hughes 

opinion helps broaden the narrow area for what was considered 

protected speech to include symbols and what they could 

communicate. 

The second step, according to many legal scholars, in 

the development of protected symbolic speech is the case of 

West Virginia State Board of Education v. Barnette. (319 U.S. 

624 [1943]) . In this case, a group of Jehovah's Witnesses 

refused to follow a rule passed by the Board of Education 

that required all teachers and students to salute the flag 

and recite a pledge of allegiance. Furthermore, the Board of 

Education stated that any teacher or student refusing this 

action would be punished for insubordinate actions. The 

Witnesses protested this rule because they claimed it 

violated their religious belief that a person should not 

pledge allegiance to any "worldly" image. Here, the 

Witnesses held that the flag was this type of wordly image 

and therefore they should not be required to salute the flag. 

The Witnesses argued that the Board of Education violated 

their freedoms of religion and speech. 

Justice Robert Jackson delivered the opinion of the 

Court that overruled the Board's decision and the earlier 
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decision in Minersville School District v. Gobitis. (310 U.S. 

586 [1940]), which dealt with the very same issue. In the 

Court's opinion, the requirement to salute a flag was a 

compulsion for the students to declare a belief. For this 

basic reason, the flag salute requirement was found to be 

unconstitutional. Justice Jackson reasoned that the Board of 

Education was advancing forced speech which "required the 

individual to communicate by word and sign his acceptance of 

the political ideas it thus bespeaks" (633). 

The opinion authored by Justice Jackson was important to 

the development of protected symbolic speech not only through 

Barnette's end result but because the discussions furthered 

the Court's examination of how symbols were used to 

communicate. The Barnette decision further widened the scope 

of speech falling under First Amendment protection by 

recognizing that some behaviors should be considered speech. 

Jackson's writings in the decision were one of the first 

times the idea of speech plus was to be directly mentioned. 

Jackson wrote; 

There is no doubt that, in connection with the 

pledges, the flag salute is a form of utterance. 

Symbolism is a primitive but effective way of 

communicating ideas. The use of an emblem or flag 

to symbolize some system, idea, institution, or 

personality, is a short cut from mind to 

mind. . . . Symbols of State often convey 
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political ideas just as religious symbols come to 

convey theological ones.... A person gets from 

a symbol the meaning he puts into it, and what is 

one man's comfort and inspiration is another's jest 

and scorn. (632-633) 

The ideas mentioned in the quote above were important to the 

final holding in Barnette and the future of symbolic speech 

cases. The reasoning behind the Barnette decision further 

set out the view that orthodoxy of ideas could not be 

regulated, and the citizens of this country deserved a fuller 

range of protected ways of speaking. 

Many years later, in Tinker v. Pes Moines. (393 U.S. 503 

[1969]) the idea of symbolic speech would again be tested. 

This time, however, the case involved the limits on protected 

symbolic speech behind schoolhouse walls. The controversy 

began in 19 65 when three students, John and Mary Beth Tinker 

and Christopher Eckhardt, wore black armbands to school in 

protest of the Vietnam War. Their actions were in violation 

of a recently passed school board policy which prohibited the 

display of negative attitudes against the war. The students 

were suspended from school until they would agree to come 

back without the armbands. While suspended, the students 

appealed to lower federal courts on First Amendment grounds. 

After the lower courts upheld the convictions, the students 

appealed to the Supreme Court where Justice Abe Fortas and 
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the Court ruled in favor of the student's First Amendment 

rights. 

At issue in this case was the degree to which students 

had constitutionally protected speech on school grounds. Des 

Moines argued that their school board had a governmental 

interest in preventing classroom disruptions. In other 

words, the school board felt that the non-speech interests 

outweighed any protection of speech or symbolic speech. 

Furthermore, the state felt that the restriction was 

necessary to maintain order and discipline within the school 

system. (Nimmer 42) 

The Court ruled, however, that no disruption was caused 

by the student's wearing of the armbands and that the school 

board's policy was an unconstitutional intrusion on a 

student's right to free speech. Justice Fortas wrote that 

the wearing of a black armband was a form of protected 

symbolic expression and that neither students nor teachers 

"shed their constitutional rights to freedom of speech or 

expression at the schoolhouse gate" (506). Furthermore, 

School officials do not possess absolute authority 

over their students. Students in school as well as 

out of school are "persons" under our Constitution. 

They are possessed of fundamental rights which the 

State must respect, just as they themselves must 

respect their obligations to the State. In our 

system, students may not be regarded as closed-
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circuit recipients of only that which the State 

chooses to communicate. They may not be confined 

to the expression of those sentiments that are 

officially approved. (511) 

The ruling in Tinker was very important to the protections of 

symbolic speech and the protections of students at school 

because the decision reaffirmed the idea of symbolic speech 

and applied this idea to people behind the schoolhouse gate. 

Furthermore, many legal scholars point to this case as 

landmark because it helped develop and refine previous 

precedents concerning the debate between a governmental 

concern over non-speech interests and a person's right to 

free speech. 

Although the Tinker decision ruled against governmental 

interests for preventing expression and speech, the opinion 

does suggest some guidelines for when the state can have a 

non-speech interest in preventing some forms of 

communication. Justice Fortas concluded that a person has a 

right to free speech as long as that communication does not 

interfere with the operation of the school or collide with 

the rights of others. Therefore, 

conduct by the student, in class or out of it, 

which for any reason--whether it stems from time, 

place, or type of behavior--materially disrupts 

classwork or involves substantial disorder or 

invasion of the rights of others is, of course, not 
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immunized by the constitutional guarantee of 

freedom of speech. (513) 

The above statement gives students of the Court a better 

understanding of a previously announced opinion dealing with 

symbolic speech. When compared to other symbolic speech 

cases, Tinker was special to the development of symbolic 

expression because, unlike the earlier mentioned cases, the 

decision went beyond a quick recognition that behavior could 

communicate to suggesting some rules the Court could use to 

define acceptable speech acts. 

Another important area of discussion under symbolic 

speech includes cases dealing with the misuse of the flag. 

These cases usually involve laws protecting the flag's 

physical integrity or the flag's perceived meaning. One of 

the earliest cases to fall under this category was Hatler v. 

Nebraska. (205 U.S. 34 [1907]). Here, a company began 

selling bottles of beer with an American flag on the label. 

State officials ordered the company to end sales of the 

offensive beer bottle by citing a provision in the Nebraska 

Constitution which prohibited the "emblematic use of the 

national flag to advertise any product offered for sale" 

(Tedford 280). When the issue was appealed, the Supreme 

Court held that Nebraska's provision was constitutional 

because it protected the flag from misuse. Justice John 

Harlan, in writing the opinion, contended that 
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to every true American the flag is the symbol of 

the nation's power--the emblem of freedom in its 

truest, best sense. It is not extravagant to say 

that to all lovers of the country it signifies 

government resting on the consent of the governed; 

liberty regulated by laws; the protection of the 

weak against the strong; security against the 

exercise of arbitrary power; and absolute safety 

for free institutions against foreign aggression. 

(Hatler 43) 

This patriotic decision helped to protect the flag from 

misuse for many years to come. The Hatler decision was an 

example of how the people, courts, and states tried to 

protect a national symbol from being used in a way that many 

felt was offensive. Because of such high regard for the 

flag, true threats to the flag misuse laws would fail to 

appear for many decades after the above decision. 

In the late sixties and early seventies, in a series of 

cases, the Court addressed many versions of flag misuse 

statutes without constructing clear and narrow definitions 

and rules for when symbolic uses of an American flag was 

acceptable. Early efforts to deal with the constitutionality 

of flag misuse statutes "produced a series of awkward 

opinions that were easily attacked for ignoring crucial facts 

and focusing on insignificant details in order to avoid 

confronting the real issue of whether" flag misuse "itself 
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was a constitutionality protected activity" (Gey 1552-1553). 

In the time period between 1969 and 1974 the Court addressed 

the flag misuse issue many different times without reaching 

an answer to this question. 

The Court began addressing the flag misuse statutes in 

Street v. New York. (394 U.S. 576 [1969]). After hearing the 

news of the attempted assassination of James Meredith, Sidney 

Street took a folded flag out to a nearby intersection, set 

fire to it, and dropped the flag on the pavement to watch it 

burn. A small crowd, including a police officer, became an 

audience to this action. As the officer approached the 

burning flag he heard Street state that "We don't need no 

damn flag" and "if they let that happen to Meredith we don't 

need an American flag" (Street 578-579). Street was then 

arrested for his violation of a New York statute which 

prohibited the "public mutilation, defiance or casting of 

contempt on a United States flag, either by words or act" 

(DeQuick 1567). Street's conviction was overturned by the 

Court because they felt that the New York statute prohibited 

free speech. The reasoning behind the decision, however, did 

not rest on a right to symbolic speech but rather because of 

a right to pure speech. The Court held that because Street's 

conviction could have been due to his words about the flag 

rather than his actions to the flag that the New York law was 

therefore a constitutional violation. By ruling on pure 

speech arguments rather than speech plus arguments,' the Court 
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avoided the constitutional issue concerning the legality of 

flag desecration and misuse. 

In the years after Street. the legality of many other 

statutes would be tested; for example, the legality of the 

making and wearing of a vest made out of an American flagl, 

the flag's use in art (i.e. a phalic symbol) 2, and the 

wearing of a patch on one's pants seat.3 The next real case 

of significance, however, would not arise until Spence v. 

Washington. (418 U.S. 405 [1974]). Here, Harold Spence, a 

college student, hung a United States flag, which he owned, 

out of his apartment in protest of the deaths at Kent State 

and the expansion of the Vietnam War into Cambodia (DeQuick 

1568). Furthermore, on both sides of the flag, Spence had 

placed peace symbols with removable, black tape. Spence 

stated that his purpose for doing so was to "associate the 

American flag with peace instead of war and violence" (Spence 

408). When the police became aware of the displayed flag, 

Spence was arrested and then convicted for violating 

Washington's improper flag use statute. The case was 

appealed up to the Supreme Court where Justice William O. 

Douglas, writing for the Court, overturned Spence's 

conviction because the Washington statute impermissibly 

infringed on expression protected by the First Amendment. 

The Spence majority differed from the previous flag 

misuse cases because the opinion dealt more directly with the 
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First Amendment rather than the less controversial issues 

addressed in cases such as Street. Furthermore, Spence 

forced the Court to direct attention towards the legality of 

"the alteration of an American flag (at least in a context 

similar to that in Spence)," and to recognize that states had 

an interest in protecting and preserving the flag as a 

national symbol (Gey 1555). Nevertheless, these issues were 

less important to Spence as they were to future flag misuse 

cases. Although the Spence opinion occasioned further 

recognition of protected symbolic speech, the decision 

addressed Washington's statute only and did not supply enough 

direction to be applied to other types of flag misuse acts 

and to the application to other states' laws; therefore, the 

question still remained concerning the governmental right to 

prevent and punish other types of unorthodox uses of the flag 

(Hoge 169-170) . Although Spence did not provide all the 

answers, the opinion was still an important stepping stone in 

the construction of today's laws. Spence also gave the Court 

a way to deflect future flag misuse cases, until they were 

ready to address the issue of symbolic flag burning, by 

ordering lower courts to make their decisions in light of 

Spence. 

Symbolic speech history provides a glimpse into the 

Court's struggle with the acceptance and description of 

symbolic speech. The cautious steps taken by the Court help 

illustrate the difficulty in deciding what is 
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constitutionally protected symbolic speech. Although the 

Court avoided the main issue of symbolic speech in some 

instances, each case mentioned above illustrates a step 

towards today's understanding of symbolic speech. Because 

the Court takes these steps of development into consideration 

as precedent when judging an issue, a study into the history 

of symbolic speech is important to the construction of U.S. 

v. O'Brien. (391 U.S. 367 [1968]), Johnson, and R.A.V. v. 

Citv of St. Paul. Minnesota. (120 L.Ed.2d. 305 [1992]). 

Each of the above cases is important in the historical 

development of symbolic speech and the development of today's 

legal theories. The above history and discussion of symbolic 

speech is provided to give the reader a better understanding 

into the issue of symbolic speech and, moreover, so the three 

cases to be addressed could be placed in context with the 

broader issues of speech, speech plus, and symbolic 

expression. 



NOTES 

1. Cowaill v. California. 396 U.S. 371 (1970) 

2. People v. Radich. 401 U.S. 531 (1971). 

3. Smith v. Goauen• 415 U.S. 566 (1974). 
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CHAPTER 3 

THE CASES 

This chapter describes the three major cases to be 

examined in this thesis. Each one of these artifacts is 

outlined below to provide the reader with the facts of the 

case, lower court rulings, summaries of the majority, 

concurring, and minority opinions, and legal scholarship 

pertaining to the case. The cases themselves are not only 

situated in chronological order but are placed according to 

importance to the next case. For example, the test created 

in 0'Brien is used in Johnson and R.A.V. and the precedents 

set in Johnson are referred to in R.A.V. The information 

provided below will be used during the generic analysis to 

provide conclusions about symbolic burning in Chapter 4. 

U.S v. O'Brien 

On the morning of March 31, 1966, David O'Brien and 

three companions intentionally burned their Selective Service 

registration certificates (draft cards) on the steps of the 

South Boston Courthouse, in front of a sizable crowd, to 

influence others to adopt their anti-Vietnam and anti-draft 

beliefs. Immediately after the burning, members of the crowd 

began attacking O'Brien and his companions. Because of the 

threat of violence, an agent of the Federal Bureau of 
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Investigation (FBI) escorted O'Brien to safety inside the 

courthouse. The agent then advised O'Brien of his rights for 

the violation of Section 462(b) of the Universal Military 

Training and Service Act which prohibited a person from 

knowingly destroying or mutilating a draft card. At the time 

of the arrest, O'Brien stated that he burned his registration 

certificate because of his beliefs, knowing that he was 

violating a federal law (U.S. v. O'Brien. 391 U.S. 367, 369 

[1968]) . 

O'Brien was then indicted, tried, convicted, and 

sentenced in the United States District Court for the 

District of Massachusetts. At the time of his trial, O'Brien 

did not deny the fact that he burned the certificate publicly 

to influence the audience to adopt his antiwar beliefs, as he 

put it, "so that other people would reevaluate their 

positions with Selective Service, with the armed forces, and 

reevaluate their place in the culture of today, to hopefully 

consider my position." The indictment was due to O'Brien's 

violation of a 1965 Amendment to the Universal Military 

Training and Service Act of 1948 which stated that an offense 

is committed when any person, "forges, alters, knowingly 

destroys, knowingly mutilates, or in any manner changes any 

such certificate . . . ." O'Brien argued that the 1965 

Amendment was enacted to limit free speech, thus violating 

his First Amendment rights. The District Court rejected 

these arguments and convicted O'Brien (369-371). 
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The case was then appealed to the Court of Appeals for 

the First Circuit where the 1965 Amendment was ruled 

unconstitutional because it abridged freedom of speech. The 

court ruled that the 1965 Amendment ran afoul of the First 

Amendment by singling out protesters who publicly burned 

their draft cards. The First Circuit, however, upheld the 

conviction for the nonpossesion of a Selective Service 

registration certificate that was required by the same 

statute and remanded the case for rehearing. O'Brien also 

petitioned for a rehearing, arguing that he was never 

indicted, tried, convicted or sentenced to the lesser 

offense. Petition for certiorari was denied (371). 

The Government petitioned the Supreme Court for 

certiorari, arguing that the 1965 Amendment was not 

unconstitutional and that the Court of Appeals decision 

conflicted with the decisions made by the Second and Eighth 

Circuits in identical cases. O'Brien cross-petitioned for 

certiorari arguing that the Court of Appeals erred in 

sustaining his conviction for a crime which he was neither 

charged with or tried of. The Supreme Court granted both 

petitions (372). 

The Court was to decide whether or not the burning of a 

draft card was protected symbolic speech and whether the 

governmental interest outweighed the right to protected 

symbolic speech? The Court held, through Chief Justice Earl 

Warren's opinion, that the 1965 Amendment was constitutional 
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both as enacted and applied, thus ruling that the 

governmental interest of protecting this important document 

surpassed any First Amendment protection of this type of 

symbolic speech. The decision was delivered through a 7-1 

decision with Justice Thurgood Marshall not participating. 

The Court began its opinion by holding that the 1965 

Amendment did not violate First Amendment freedoms on its 

face because the Amendment dealt with conduct rather than 

speech. Next, the Court contended that the Amendment was 

neutral towards public or private destruction of a draft 

card. Thus, the Amendment was not focused towards the people 

who mutilated their Selective Service cards for the sole 

purpose of expression. Warren continued to defend the 

Court's position by stating how the protection of a draft 

card was much like the protection from destruction for other 

government documents such as a driver's license or tax 

records. 

Part II of the majority opinion began by addressing 

O'Brien's argument that the 1965 Amendment was 

unconstitutional because burning a draft card was protected 

symbolic speech under the First Amendment. O'Brien claimed 

that the First Amendment's protection of expression included 

all modes of "communication of ideas by conduct," and his 

burning of a draft card was therefore protected since he did 

it to convey his beliefs against the war and the draft. The 

Court, however, held that an act should not be protected 
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simply because a person intended it to be communicative. 

Warren wrote, "we cannot accept the view that an apparently-

limitless variety of conduct can be labeled "speech" whenever 

the person engaging in the conduct intends thereby to express 

an idea" (376). The Court further suggested that when 

"speech" and "nonspeech" elements are involved in a certain 

act, the government may have a "sufficiently important 

governmental interest" in regulating a conduct's nonspeech 

element (37 6) . A governmental regulation may be justified 

if it is within the constitutional power of the 

Government; it furthers an important or substantial 

governmental interest; if the governmental interest 

is unrelated to the suppression of free expression; 

and if the incidental restriction on alleged First 

Amendment freedoms is no greater than is essential 

to the furtherance of that interest. (377) 

Through the above test, now known as the 0'Brien test, the 

Court found that the 1965 Amendment met all of the above 

requirements thus making the Amendment constitutional and 

O'Brien's conduct criminal. 

The Court ruled that a governmental interest was 

achieved due to the constitutional powers of Congress to 

"raise and support armies and to make all laws necessary and 

proper to that end (377). Congress' claim that registered 

young men must be required to have their Selective Service 

certificates on their person at all times was therefore 
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justified. To help explain the Court's opinion Warren wrote 

that ; 

the continuing availability to each registrant of 

his Selective Service certificates substantially 

furthers the smooth and proper functioning of the 

system that Congress has established to raise 

armies. We think it also apparent that the Nation 

has a vital interest in having a system for raising 

armies that functions with maximum efficiency and 

is capable of easily and quickly responding to 

continually changing circumstances. (381) 

The 1965 Amendment therefore met the guidelines set forth by 

the 0'Brien test. 

Section III addressed O'Brien's claim that the Amendment 

should be ruled unconstitutional because Congress' purpose 

was to suppress a type of speech. Warren countered by 

stating that the Court will not strike down an otherwise 

constitutional statute due to an "alleged illicit motive" 

(383). The Court further pointed out that Congress did not 

pass the Amendment for the purpose of prohibiting a type of 

speech. Although Congress did mention a concern over the 

defiant and shocking destruction of draft cards, the Court 

found that Congress' major reason for passing the Amendment 

was not to restrict a type of speech they found offensive but 

was due to an "apprehension that unrestricted destruction of 
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cards would disrupt the smooth functioning of the Selective 

Service System" (385-386). 

Justice John Harlan concurred in the opinion, but would 

not apply the four point 0'Brien test if it would have "the 

effect of entirely preventing a 'speaker' from reaching 

a significant audience with whom he could not otherwise 

communicate" (388-3 89). 

In the only dissent, Justice William 0. Douglas 

presented his case for the draft's unconstitutionality. His 

dissent was not directed towards any of the First Amendment 

issues raised by O'Brien. 

This case soon reached landmark status because the newly 

created 0'Brien test became a way for courts to decide if and 

when a governmental interest was justified in suppressing 

symbolic speech. A regulation may occur, if among other 

things, "the governmental interest is unrelated to the 

suppression of free expression" (Sexton 970). Melville 

Nimmer called this interest a nonspeech interest because the 

interest was one related not to the meaning effect of the 

conduct but rather to its nonmeaning effect. "The meaning 

effect is a signal that registers in the mind of at least one 

observer. The nonmeaning effect is not dependent upon the 

reaction of other minds" (Nimmer 36). One of the Court's 

conclusions, therefore, was that the burning of draft 

cards violated the nonspeech interest of a smooth working 

Selective Service System. 
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Many constitutional scholars and students of the law 

have commented on the O'Brien decision since the 

announcement. For example, Columbia Law Review, in "Symbolic 

Conduct," pointed out that the Court was careful in their 

wording when defining the scope for when a governmental 

regulation was acceptable in restricting symbolic speech. 

The article further argued that the Court1s language in the 

O'Brien test made sure that not just any reasonable 

governmental interest could be sufficient to justify 

regulation but that symbolic expression could be squelched 

only in the face of an "important or substantial government 

interest" (1101). Columbia Law Review also noted, however, 

that a common difficulty wherever a balancing test has been 

used was in the application of the test to the facts. This 

article further claimed that the Court's test for a 

substantial governmental interest was met through the idea 

that the possession of a draft card provided an 

administrative convenience for the smooth and proper 

functioning of the Selective Service. To this, the article 

answered that the Court could be faulted because of its 

failure to "take note of the remote and speculative nature of 

the government's interest in the draft card regulations and 

the rather clear possibility that these regulations are 

unlikely to achieve the desired results" (1102). "Symbolic 

Conduct" further questioned the decision since the Court 

claimed that the opinion was based on non-communicative 
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aspects but no attempt was made to define the precise 

communicative and non-communicative elements in O'Brien's 

conduct (1103). 

Other opinions about the Court's decision in 0'Brien 

agreed with many of the conclusions made by the Columbia Law 

Review article. For example, Ronald Rolnick wrote that "the 

Court's application of its own test was less than candid and 

resulted in upholding O'Brien's conviction without a 

sufficient showing of how substantial nonspeech governmental 

interests were promoted" (970-971). He further claimed that 

there was no discussion of why the antidestruction statute 

was essential to the functioning of the Selective Service. 

Rolnick also pointed out that this lack of analysis in the 

O'Brien opinion recurred in later applications of the O'Brien 

test to other cases (971). 

Howard R. Green argued that exclusive attention was 

given to finding a governmental interest without considering 

any of O'Brien's First Amendment arguments. The result was 

the "more narrow in scope and more powerful in operation" 

O'Brien test (599). He continued to point out that under the 

previously accepted balancing test for speech-plus cases, 

O'Brien's speech interest appeared substantial. O'Brien's 

draft card burning was "a means of expression to captivate 

the community, the news media and the nation" that probably 

could not be attracted through other means of protest (600) . 

Because this was a protest against governmental policy, Green 



62 

argued that this should be protected speech since the writers 

of the First Amendment intended for coverage of this type of 

expression. Furthermore, Green contended that the 0'Brien 

test "opens the door to disposition of First Amendment cases 

without ever evaluating the speech interest" (601). He 

feared that this would reduce court sensitivity to speech 

interests, that legislators would draft and pass legislation 

more easily, thus suppressing many types of antigovernmental 

speech, and prosecutors could turn their attention more 

towards a governmental interest rather than the speech 

interest involved. 

Although the Court found a substantial governmental 

interest for the 1965 Amendment, many commentators argued 

that through a more thorough examination, the possession of a 

draft card was not essential to the efficient functioning of 

the Selective Service System. In fact, General Lewis B. 

Hershey, the Director of the Selective Service, is reported 

to have declared that the law was unnecessary (Green 602). 

Peter W. Martin, in "The Draft Card Burners," argued that if 

the occurrence of not having a draft card on your position 

was a real problem, the government would have done more to 

make sure the law was followed. Furthermore, Martin pointed 

out that the Selective Service system still worked 

effectively in spite of the government claims and the fact 

that many males were in violation of the regulation. Martin 

showed his disbelief in the Court's decision by stating that, 
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"on past occasions, the Supreme Court has been more ready to 

see through such fabricated 'governmental interests' when 

First Amendment freedoms were in jeopardy" (43-44) . Although 

many legal scholars found the reasoning behind the 0'Brien 

decision faulty, the 0'Brien test would become landmark in 

the area of symbolic speech through its use in such cases as 

Johnson and R.A.V. 

Texas v. Johnson 

During the Republican National Convention held in Dallas 

in 1984, Gregory Lee Johnson participated in a political 

organization called the "Republican War Chest Tour." The 

purpose of this organization was to protest the policies of 

the Reagan administration and some Dallas-based corporations. 

The demonstrators marched through the Dallas streets, chanted 

political slogans, staged "die-ins" illustrating the 

consequences of nuclear war, spray painted walls of 

buildings, and overturned potted plants. Johnson, however, 

did not participate in these activities. The demonstration 

ended in front of the Dallas City Hall building where Johnson 

took out an American flag that was given to him during the 

march, doused it with kerosene, and set it on fire. The 

demonstrators then chanted: "America, the red, white, and 

blue, we spit on you." Afterwards, a witness collected the 

burned flag's remains and buried them in his back yard. "No 

one was physically injured or threatened with injury, though 

several witnesses testified that they had been seriously 
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offended by the flag burning" (Texas v. Johnson. 491 U.S. 

397, 399 [1989]) 

Of the approximately 100 demonstrators, Johnson was the 

only one charged with a crime. His offense was the violation 

of the Texas Penal Code 42.09(a)(3) (1989).1 For this 

violation, Johnson was convicted and sentenced to one year in 

prison, and fined $2,000. The decision was then affirmed by 

the Court of Appeals for the Fifth District of Texas at 

Dallas. The Texas Court of Criminal Appeals, however, 

reversed the lower courts' decisions, ruling that Johnson's 

action was symbolic speech protected by the First Amendment. 

The Court of Criminal Appeals held that the State's arguments 

for convicting Johnson, preserving the flag as a symbol of 

national unity and preventing breaches of the peace, were not 

justifiable. Since the United States Supreme Court had not 

yet ruled directly on the flag burning issue, the Texas court 

relied on West Virginia State Board of Education v. Barnette. 

(319 U.S. 624 [1943]), to answer the State's claim concerning 

the flag as a symbol of national unity. 

Recognizing that the right to differ is the 

centerpiece of our First Amendment freedoms a 

government cannot mandate by fiat a feeling of 

unity in its citizens. Therefore, that very same 

government cannot carve out a symbol of unity and 

prescribe a set of approved messages to be 

associated with that symbol when it cannot mandate 
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the status or feeling the symbol purports to 

represent. (755 S.W.2d 92, 97 [1988]) 

The Texas court thus concluded, through Barnette. that 

Johnson's conduct was not putting the flag's special symbolic 

value in jeopardy. 

As to the State's second argument, preventing breaches 

in the peace, the Court concluded that the flag desecration 

statute was not drawn narrowly enough and that although 

serious offense occurred at the time of the flag burning, no 

actual breach in the peace occurred. The Johnson case was 

then appealed to the Supreme Court where certiorari was 

granted. 

The Court affirmed the Court of Criminal Appeals' ruling 

through an oddly constructed 5-4 decision. Both the majority 

and dissenting opinions were shaped by Justices that were not 

normally on the same sides of an issue. Justice William 

Brennan authored the Court's opinion and was joined by 

Justices Marshall, Blackmun, Scalia, and Kennedy. Both 

Scalia and Kennedy seemed to be unlikely supporters of 

Johnson's First Amendment claims because of previous opinions 

unfavorable to expression. Dissenting opinions were offered 

by Justices Rehnquist, who was joined by White, O'Connor, and 

Stevens. Both O'Connor and, even more so, Stevens were 

surprise dissenters in this case. The emotional appeals of 

the desecration of the United States flag may possibly 
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explain why the make-up of the different sides was so 

different than what was normally expected. 

The Court's opinion began by discussing whether or not 

Johnson's burning of the flag was expressive conduct. If the 

action could be considered expressive conduct, Johnson may 

then invoke the First Amendment for protection. At this 

point, however, the Court remarked that if the act of flag 

burning was found to be expressive conduct, Johnson's action 

must still pass other standards, such as the 0'Brien test, to 

be considered a constitutionally protected form of speech. 

The Court ruled that Johnson's burning of an American 

flag was "expressive and overtly political in nature" since 

the act took place at the time of the Republican Party's 

convention and Ronald Reagan's renomination. Johnson also 

helped his cause when at his trial he stated his reasons for 

burning the flag: 

The American Flag was burned as Ronald Reagan was 

being nominated as President. And a more powerful 

statement of symbolic speech, whether you agree 

with it or not, couldn't have been made at the 

time. It's quite a just position [juxtaposition]. 

We had new patriotism and no patriotism. (406) 

For the above reasons, the Court felt that in these 

circumstances, flag burning showed enough elements of 

communication to be instilled with First Amendment value. 

Furthermore, the State of Texas conceded that for the 
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purposes of this case, Johnson's conduct was expressive 

conduct. Texas' case revolved more around the circumstances 

concerning when the State had reasonable grounds to regulate 

speech. 

The Court's opinion next moved to a decision over 

whether or not the 0'Brien test should be applied to flag 

burning by determining whether Texas had a substantial 

governmental interest in Johnson's conviction that was 

unrelated to the suppression of expression. For this point, 

the State offered two interests for preventing flag burning: 

"preventing breaches of the peace and preserving the flag as 

a symbol of nationhood and national unity" (407). 

The Court began addressing the first of these arguments 

by holding that the prevention of breaches of the peace was 

not involved in this case. Although Texas claimed that 

Johnson's conviction was justified because of a State's 

interest in preventing breaches of the peace, Texas could not 

show that a disturbance of the peace occurred or threatened 

to occur due to the burning of a flag. For this, Texas could 

only mention that some of the audience members were highly 

offended by the action. Therefore, the State's conclusion 

must be that anytime a speaker makes a statement that may 

disrupt the peace, that expression could be prohibited. The 

Court countered that its precedents have never supported this 

idea and that a main 
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function of free speech under our system of 

government is to invite dispute. It may indeed 

best serve its high purpose when it induces a 

condition of unrest, creates dissatisfaction with 

conditions as they are, or even stirs people to 

anger. (408-409; Terminiello v. Chicago, 

337 U.S. 1, 4 [1949]) 

Thus, the Court declined to accept the argument that every 

flag burning has the potential to incite a breach of the 

peace. Furthermore, the Court concluded that Johnson's 

expressive conduct could not be restricted due to a 

prohibition of "fighting words" since "no reasonable 

onlooker" could take the action as a "direct personal insult 

or an invitation to exchange fisticuffs" but rather as a 

message directed at governmental policy (Johnson 409). 

Next, the Court considered the State's argument that 

Johnson's conviction was justified because the State had an 

interest in preserving the flag as a symbol of nationhood and 

national unity. The Court added that Johnson was prosecuted 

because his message expressed a dissatisfaction with the 

policies of the country. Furthermore, this prosecution 

occurred because Johnson's message was so politically charged 

that the State felt the intent was to cause "serious 

offense." Because Johnson's action was an intentional effort 

to cause "serious offense" to others and not merely a proper 

disposal of a worn flag, he violated Texas state law. The 
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Court pointed out, however, that this statute did not protect 

the flag's physical integrity in all circumstances but rather 

only when the abusive action is, according to Section 

42.09(b) of the ordinance, "intentionally designed to 

seriously offend other individuals." Therefore, Johnson's 

conviction depended on the possible communicative impact of 

his expressive conduct (411). Brennan also wrote for the 

Court that due to the structure and application of the 

statute, the Texas law was not content neutral thus not 

meeting the Court's previous ruling in Boos v. Barry. (485 

U.S. 312 [1988]). 

Texas argued that its interest in preserving the flag as 

a symbol of nationhood and national unity complied with the 

Court's precedent in Boos. According to Texas, 

if one physically treats the flag in a way that 

would tend to cast doubt on either the idea that 

nationhood and national unity are the flag's 

referents or that national unity actually exists, 

the message conveyed thereby is a harmful one and 

therefore may be prohibited (413). 

Furthermore, Texas claimed that their law was a content 

neutral law because they were not "endorsing, protecting, 

avowing or prohibiting any particular philosophy" (Brief for 

Petitioner 29). In response to the State's position, Johnson 

argued that just by adopting the flag as a symbol of 

nationhood and national unity was to claim that there was but 
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one acceptable and proper view of the flag and that his 

conviction was because his conduct's message violated this 

one acceptable and proper view of the flag. In regard to 

Johnson's argument, Brennan wrote that a State may not 

prohibit a message simply because they disagree with that 

message and a State may not "foster its own view of the flag 

by prohibiting expressive conduct relating to it" (414-416). 

The Court continued to argue that if they held that a State 

could regulate when a flag could be legally burned, such as 

during a ceremonious burning of a dirty or old flag, they 

would be permitting the State to legislate what was an 

acceptable attitude toward the flag thus endorsing the idea 

that the Government could ensure that a symbol be used for 

only one view. 

The Court next addressed the State's claim that the flag 

deserved special protection because the flag was such a 

powerful symbol of our nation. The Court did not deny that 

the flag had a special symbolic meaning and did not deny that 

the Government could suggest proper treatment for the flag. 

The Court held, however, that the State could not punish a 

person for mistreating the flag as a means to convey a 

message. Furthermore, the Court suggested that its holding 

should only reinforce the flag's strength as a symbol for our 

nation because the "decision is a reaffirmation of the 

principles of freedom and inclusiveness that the flag best 
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reflects, . . . (419). Brennan concluded the Court's opinion 

by suggesting that the best way 

to preserve the flag's special role is not to 

punish those who feel differently about these 

matters. It is to persuade them that they are 

wrong We can imagine no more appropriate 

response to burning a flag than waving one's own, 

no better way to counter a flag burner's message 

than by saluting the flag that burns, no sureer 

means of preserving the dignity even of the flag 

that burned than by . . . according its remains a 

respectful burial. We do not consecrate the flag 

by punishing its desecration, for in doing so we 

dilute the freedom that this cherished emblem 

represents. (419-420) 

The Court therefore held that the State's interests in 

preventing breaches of the peace and in preserving the flag 

as symbol of nationhood and national unity did not justify 

Johnson's conviction for engaging in a symbolic act. 

Justice Kennedy added a short concurrence to the 

majority opinion that spoke of the decision's difficulty and 

the Court's function in making those difficult decisions. He 

added that the difficulty resulted because "though symbols 

are what we ourselves make of them, the flag is constant in 

expressing beliefs Americans share, beliefs in law and peace 

that freedom which sustains human spirit" (397). In spite of 
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these feelings for the flag and the enormity of the acts 

offense, he ruled in favor of free speech. 

Chief Justice Rehnquist, with whom Justice White and 

Justice O'Connor joined, presented the dissenting opinion. 

In arguing that the Court should uphold the Texas statute, 

Rehnquist contended that because of the over 200 year history 

of our flag and the uniqueness of this symbol as being our 

Nation's symbol, the flag deserved governmental protection 

from flag burnings. Rehnquist continued to support his 

opinion by providing a history of how the flag was a part of 

many historical events, such as the writing of our national 

anthem and the flag's raising by the Marines at Iwo Jima, 

that shaped this country's history. The dissent further 

pointed out how the flag became the symbol of the Nation in 

our country as well as around the world. Rehnquist wrote; 

The flag symbolizes the Nation in peace as well as 

in war. It signifies our national presence on 

battleships, airplanes, military installations, and 

public buildings from the United States Capitol to 

the thousands of county courthouses and city halls 

throughout the country. (426) 

He concluded that "no other American symbol has been as 

universally honored as the flag" and that the flag, 

"throughout more than 200 years of our history, has come to 

be the visible symbol embodying our Nation" (427; 429) . 

These dissenters believed that, because the flag is such a 
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strong symbol of our nation, laws should be considered 

constitutional that protect the flag's physical integrity. 

Rehnquist next addressed the majority's argument that 

the Texas statute prohibited Johnson's protected right to 

freedom of expression. He noted that, as was writen in 

Chaplinskv v. New Hampshire. (315 U.S. 568 [1942]), all 

expressions are not protected. Rehnquist argued that 

Johnson's public burning of a flag met Chaplinskv's standards 

for unprotected speech because Johnson's action "was no 

essential part of any expression of ideas, and at the same 

time had a tendency to incite a breach of the peace" (430) . 

Furthermore, the Chief Justice contended that Johnson's act 

should be considered a definite threat to a breach of the 

peace because of the inherently inflammatory message conveyed 

by the act. In fact, Rehnquist said of the act that "flag 

burning is the equivalent of an inarticulate grunt or roar 

that, it seems fair to say, is most likely to be indulged in 

not to express any particular idea, but to antagonize others" 

(432) . 

Rehnquist also claimed that Johnson was convicted not 

for his message but rather for his choice of symbols. The 

Chief Justice suggested that Johnson was free to make his 

opinion heard by using other communicative messages such as 

the verbal denunciation of the flag or the burning of other 

symbols of the Government. Rehnquist stated that Johnson's 

act "conveyed nothing that could not have been conveyed and 
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was not conveyed just as forcefully in a dozen different 

ways" therefore the Texas statute deprived Johnson from using 

just one symbol, a symbol which Texas and the dissenters 

claimed causes a breach in the peace, and not from 

communicating a specific message (430-432). 

Rehnquist concluded the dissent by claiming that he 

would uphold the constitutionality of the Texas statute 

because of the above reasons and because he felt bothered 

that 

the government may conscript men into the Armed 

Forces where they must fight and perhaps die for 

the flag, but the government may not prohibit the 

public burning of the banner under which they 

fight. (435) 

In the opinion of this dissent, the value of the flag was 

enough to allow Johnson's conviction to stand. 

Justice Stevens also sided against the majority through 

his own dissent. He agreed with the previous dissent 

concerning the importance of the flag as a national symbol. 

Stevens argued that "the value of the flag as a symbol cannot 

be measured" and that allowing the desecration of the flag 

would only tarnish that value (437). Although Stevens 

granted that the burning of a flag was likely to enlarge the 

market for free expression, he equated the act to the 

destruction of the Washington Monument which was an act that 

would be held to be too costly to allow in the name of free 
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speech. Therefore, Stevens argued that the American flag 

should be considered a national monument in much the same way 

as the Lincoln Memorial. He contended that the flag should 

be considered such a national asset because of the meanings 

and history the flag symbolizes. 

The Court's opinion was a highly controversial decision 

that caused much discussion among legal scholars, 

politicians, students of the Court, and the American 

citizenry. In response to the Johnson decision, President 

George Bush, with the help of many members of Congress, 

passed the Flag Protection Act of 1989. The purpose of this 

law was to correct the mistakes found in the Texas statute 

and to challenge the Court's previous ruling. The result was 

again a 5-4 decision (U.S. v. Eichman. 110 S.Ct. 2404 [1990]) 

in favor of protecting a speaker's right to burn a flag in an 

attempt to convey a message. 

Among the legal scholars to address the issues raised in 

the flag burning cases was Frank Michelman, who argued, in 

"Saving Old Glory: On Constitutional Iconography," that the 

state can claim two types of governmental interests. The 

first of these is the interest "in preserving the symbolic 

function of the flag" and the second being the interest "in 

preventing maltreatment of 'venerated objects'" (1345). To 

this first argument, Michelman agreed that the government 

does have an interest in protecting some objects that are 

symbols of our nation. These objects, however, are of the 
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grandness and uniqueness of the Washington Monument or the 

Lincoln Memorial. These symbols, to Michelman, are permanent 

symbols that cannot be replaced. The flag, however, is not 

in this same category because when Johnson burned a flag he 

burned a "flag," but it was beyond his or anyone's 

control to burn the flag. That becomes obvious as 

soon as someone else later hoists a fresh stars-and 

stripes and everyone still recognizes what was just 

hoisted as the flag. Johnson wasn't destroying the 

symbol, he was employing it. (1346) 

Therefore, because it was beyond anyone's ability to destroy 

the flag as a symbol of this country, Michelman contended 

that the Court was correct in not finding that the government 

had an interest in preserving the flag's symbolic function. 

Michelman next contended that the government's interest 

in protecting the flag as a venerated object was an incorrect 

judgement. He explained that although the flag may be a 

special symbol, a protection of this object should not be 

allowed just because some people would find offense in its 

destruction. Furthermore, the Court does not restrict this 

type of speech, with the exception of a narrowly defined area 

of speech such as fighting words, because an audience will be 

angered. 

In further discussion of the Johnson opinion, Clara G. 

DeQuick included discussions from Professors Laurence H. 

Tribe and Robert H. Bork concerning the constitutionality of 
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flag protection laws. Tribe argued that the protection of a 

flag is much like the protection of grave sites because of a 

communally shared sense of the objects special worth. 

Furthermore, he stated that flag protection laws would be 

acceptable if the statute's wording was less specific towards 

public or contemptuous burnings, thus making the State's 

position neutral as to who burns a flag (Tribe 6). DeQuick 

was quick to point out that she disagreed with Tribe's logic 

because if the "value of the flag is intrinsically symbolic" 

then the flag's symbolic meaning is impossible to separate 

from the conduct of any act of burning, mutilation, or 

destruction; therefore, any law would be a suppression of 

expression (DeQuick 1579). According to DeQuick, the only 

way to make a law protecting the flag constitutional is to 

separate any symbolic meaning from the flag . Furthermore, 

DeQuick disagreed with Tribe's analogy of the flag's burning 

being equal to the desecration of a grave site because 

although the destruction of a grave site is disrespectful, it 

is not usually political (1579). 

On the other hand, Robert H. Bork contended that "the 

flag should be preserved inviolate as the one symbol that 

stands above political and partisan ideological dispute" 

(Bork 17). For Bork, the Court inappropriately applied the 

First Amendment to Johnson because the Texas statute did not 

prevent the expression of any idea but rather restricted the 

method of expression. Furthermore, he contended that burning 
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a flag is equal to using "obscenities or . . . indecent 

behavior to express an idea" therefore placing Johnson's 

action in the company of those few exceptions when there is a 

governmental interest to restrict speech (17). DeQuick 

countered that Bork had forgotten the nature and the power of 

the flag as a symbol. She argued that Johnson could not have 

communicated the same seriousness through another type of 

expression. 

As was mentioned above, the nature of the issue in 

Johnson soon led many people in this country to push for new 

laws protecting the physical and symbolic integrity of the 

flag. The results were the Flag Protection Act of 1989, U.S. 

v. Eichman. and a strong push for the adoption of an 

amendment to the Constitution. 

R.A.V. v. Citv of St. Paul 

On June 21, 1990, in the early morning hours, Robert A. 

Viktora (R.A.V.) and several other teenagers burned a make-

shift cross made of taped together chair legs in the yard of 

a black family that lived across the street from where the 

petitioner was staying (R.A.V. v. Citv of St. Paul. 

Minnesota, 120 L.Ed.2d. 305 [1992]). Although R.A.V. could 

have been charged for violating Minnesota's statutes against 

terroristic threats, arson, or criminal damage to property, . 

the City of St. Paul chose to pursue charges against the 

petitioner for violating the city's Bias-Motivated Crime 

Ordinance. The statute provided that 
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Whoever places on public or private property a 

symbol, object, appellation, characterization or 

graffiti, including but not limited to, a burning 

cross or Nazi swastika, which one knows or has 

reasonable grounds to know arouses anger, alarm or 

resentment in others on the basis of race, color, 

creed, religion or gender commits disorderly 

conduct and shall be guilty of a misdemeanor. 

(315) 

The petitioner challenged the constitutionality of the 

statute on the grounds that the ordinance was overbroad and 

content-based. 

The trial court agreed with the petitioner's argument 

but the decision was reversed by the Minnesota Supreme Court. 

This court ruled that the St. Paul statute was not overbroad 

because the ordinance was limited to conduct considered to be 

fighting words. The court also held that the statute was 

content-neutral because the government had an interest in 

"protecting the community against bias-motivated threats to 

public safety and order" (In re Welfare of R.A.V.. 464 N.W.2d 

507, 510 [Minn. 1991]). The case was then appealed to the 

United States Supreme Court and certiorari was granted. 

In a complicated majority opinion with many different 

concurrences, the Court held that St. Paul's ordinance was 

facially unconstitutional because it "prohibits otherwise 

permitted speech solely on the basis of the subjects the 



80 

speech addresses" (R.A.V. 316). Justice Antonin Scalia 

authored the Court's opinion with Chief Justice Rehnquist and 

Justices Kennedy, Souter, and Thomas joining. Although 

Justices White, Blackmun, and Stevens agreed with the Court's 

judgement in R.A.V.. they each offered separate concurring 

opinions. 

The Court's opinion began by agreeing with the Minnesota 

Supreme Court's finding that the ordinance addressed fighting 

words. The Court, however, did not find the statute to be 

overbroad in regard to R.A.V.'s argument. The Court held 

that St. Paul's ordinance violated the First Amendment 

because the ordinance applied only to fighting words that 

were addressed to specific audiences. Furthermore, Scalia 

wrote, throughout Part I of the opinion, that the First 

Amendment prevented government from proscribing certain types 

of speech with the few exceptions for defamation, obscenity, 

and others that had little social value. 

Part II of the opinion began by discussing why the Court 

ruled that the St. Paul ordinance was unconstitutional. The 

Court concluded that the statute "applies only to 'fighting 

words' that insult, or provoke violence, 'on the basis of 

race, color, creed, religion or gender'" (323). The statute, 

therefore, only prohibited speech in cases where that speech 

is addressed towards one of the above groups. Those speakers 

who used "fighting words" to convey a message against any 

other ideas, such as "political affiliation, union 
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membership, or homosexuality," were not included by the St. 

Paul ordinance (323) . Therefore, the ordinance went beyond 

prohibiting a message due to its content to prohibiting a 

message due to its viewpoint (323) . Scalia concluded for the 

majority opinion that if the St. Paul ordinance prohibited 

all types of fighting words that the ordinance would have 

been valid. Because the statute was selective in the types 

of prohibited speech, may "handicap the expression of 

particular ideas," and therefore underinclusive, the First 

Amendment may be invoked to find the law unconstitutional 

(325) . 

To the above argument, St. Paul contended that there was 

a governmental interest in protecting groups that have been 

historically discriminated against and for ensuring a basic 

human right to live in peace (325) . The idea behind the 

statue was not to hinder any type of expression but to 

protect these discriminated people from the speech's 

secondary effects. The Court held that although the statute 

may do the things St. Paul claimed, the state's interest for 

preserving peace was outweighed, in this case, by the First 

Amendment's guarantee of freedom of expression. The majority 

suggests that if the statute had not been limited to certain 

disfavored topics and had included all 

types of speech that could be considered fighting words, the 

statute could be considered valid. 
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Justice White, who was joined by Justices Blackmun, 

O'Connor, and (with the exception as to Part 1(A) of the 

concurrence) Stevens, agreed with the majority's holding to 

reverse the Minnesota Supreme Court's decision, but disagreed 

with the rationale for doing so. White contended that the 

Court found the St. Paul statute unconstitutional through 

arguments that were never presented to the Minnesota Supreme 

Court and did not consider the two questions presented by 

R.A.V.2 He continued to harshly criticize the Court's 

opinion by stating that 

the majority casts aside long-established First 

Amendment doctrine without the benefit of briefing 

and adopts an untried theory. This is hardly a 

judicious way of proceeding, and the Court's 

reasoning in reaching its result is transparently 

wrong. (328) 

White's strong language concerning the majority's opinion 

exemplified how many members of the Court and other legal 

scholars felt about the opinion. Many saw the majority's 

reasoning behind the decision in R.A.V. much the same way as 

did White. 

Part 1(A) of White's concurrence began to discuss some 

of the problems he had with the majority opinion. He started 

by stating that the Court's opinion struck against precedents 

set in earlier cases, such as Chaplinskv v. New Hampshire, 

that defined what types of speech were not protected by the 
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First Amendment due to a lack of value to society. White 

contended, because of this decision, if the government wanted 

to criminalize certain fighting words, the government must 

now criminalize all fighting words. "Such a simplistic, all-

or-nothing-at-all approach to First Amendment protection," 

White argued, "is at odds with common sense and with our 

jurisprudence as well" (329-330). Furthermore, White felt 

that the majority's opinion may signal to some people that 

some fighting words, such as burning a cross in somebody's 

yard, may be considered acceptable expression because the act 

could be considered a form of debate. White argued that the 

reasoning used by the majority to protect R.A.V.'s speech, 

equated that type of fighting words, that was normally judged 

as worthless, to those types of speech that had social value 

and are protected. 

White further questioned the Court's reasoning for the 

R.A.V. decision by claiming that the majority opinion broke 

with precedents previously established for First Amendment 

cases. He maintained that the St. Paul ordinance could have 

been upheld by the state by proving a governmental interest 

in protecting peace. The ordinance would be upheld because 

precedent allows government to protect citizen welfare 

through statutes that are narrowly drawn and content-based. 

White felt that 

under the majority's view, a narrowly drawn, 

content-based ordinance could never pass 
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constitutional muster if the object of that 

legislation could be accomplished by banning a 

wider category of speech. This appears to be a 

general renunciation of strict scrutiny review, a 

fundamental tool of First Amendment Analysis. 

(331) 

White asserted that the fault with the majority's opinion 

laid in their interpretation and misuse of the precedents set 

by earlier case law. Furthermore, White pointed out that the 

Court just recently supported a narrowly drawn, content-based 

ordinance, in Burson v. Freeman. (112 S.Ct. 1846 [1992]), 

when the ruling applied only to the restriction of political 

speech near a polling place. 

White concluded his criticisms of the Court's opinion by 

claiming that the majority had tried to "patch" up its 

arguments by attempting to limit the opinion's reach to the 

facts unique to R.A.V. and by anticipating and answering 

questions that were sure to arise because of this opinion. 

Part II of White's concurrence moved from the criticisms 

of the majority opinion to his reasoning as to why the St. 

Paul ordinance was unconstitutional. Although he supported 

the majority's conclusion, he felt the decision should have 

been made on overbreadth grounds. White's argument was that 

the St. Paul ordinance was overbroad because ordinance's 

scope may cover and prevent otherwise protected free 

expression. 
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Justice Blackmun also added his disgust with the Court's 

opinion by adding his own concurrence. Although he agreed 

with the R.A.V.'s final result, he did not agree with the 

majority's reasoning. Blackmun, as was the case with White, 

feared that R.A.V. would become a precedent for other cases. 

Their fear arose because of the majority's holding that a 

State could not regulate narrow areas of speech without 

regulating the broad area of speech. Secondly, Blackmun 

feared that R.A.V. would be seen as a case where "the Court 

manipulated doctrine to strike down an ordinance whose 

premise it opposed" (339). Blackmun concluded his opinion by 

agreeing with White's concurrence that the St. Paul ordinance 

may restrict some speech protected by the First Amendment. 

In the final concurrence, Justice Stevens was joined by 

Justice White and in Part I by Justice Blackmun. After 

analyzing R.A.V. and the previous opinions, Stevens concluded 

that the St. Paul ordinance was unconstitutionally overbroad 

for the reasons stated in Part II of White's opinion. 

Stevens also found that the ordinance raised two opposite 

questions for the Court. "Is the ordinance 'overbroad' 

because it prohibits too much speech? If not, is it 

'underbroad' because it does not prohibit enough speech" 

(340)? Although Stevens agreed with the Court's end result 

in R.A.V.. he did not agree with the logic the majority and 

concurring opinions used in answering the above questions. 
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He used this concurrence to address the concerns he had with 

the majority and concurring opinions. 

The first part of Stevens' opinion discussed the 

possible implications of the Court's analysis. Stevens first 

noted that the Court had many times allowed ordinances to 

stand that proscribed narrow areas of speech; for example, 

the Court had upheld laws against child pornography3, zoning 

laws for certain types of movie theaters4, laws prohibiting 

political speech but not commercial speech on city buses5, 

restrictions on the broadcasting of certain words6, along 

with many others. Stevens' argument was that the ruling in 

R.A.V. contradicted and invalidated this previous support of 

statutes involving "selective regulation of speech based 

content" (343). He claimed that because the Court suggested 

that the ordinance was unconstitutional due to the focus on a 

narrow area of speech (hate speech) rather than a broad area 

of speech (fighting words), the Court, in essence, had given 

fighting words and obscenity equal to, if not more than, 

protection for political speech. Because these types of 

conclusions could be drawn from the Court's opinion in 

R.A.V.. Stevens claimed that the Court's assumption that 

content-based regulations were invalid were wrong. 

Next, Justice Stevens explained that he did not join 

Part 1(A) of Justice White's opinion because he did not agree 

with the categorical approach to protected speech. Stevens 
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declared that the categorical approach had some appeal but 

that attempting to develop categories for types of speech was 

too difficult and very uncertain. 

Finally, Stevens concluded that all content-based 

regulations were not invalid because not all content-based 

regulations were alike. When deciding the acceptability of a 

content-based regulation, Stevens suggested that the Court 

examine the content and character, context, and nature of the 

regulated speech, along with the scope of the restriction. 

After applying his own t;est, Stevens found that 

the St. Paul ordinance (as construed by the Court) 

regulates expressive activity that is wholly 

proscribable and does so not on the basis of view 

point, but rather in recognition of the different 

harms caused by such activity. (352) 

Therefore, he concluded that if the statute was not 

overbroad, the St. Paul ordinance would be constitutional. 

Although the R.A.V. decision could be discussed as a 

First Amendment test of symbolic expression, much of the 

scholarship pertaining to the Court1s opinion focused on 

R.A.V.'s importance to hate speech crimes. Franklyn S. 

Haiman pointed out, in his book "Speech Acts" and the First 

Amendment. that the St. Paul ordinance acted like a hate 

crime law because it allowed for stricter penalties for hate 

motivated speech. Haiman further argued that because R.A.V. 

reached beyond a pure speech case into the area of penalty 
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enhancement for hate crimes that many of the Justices felt 

that concurring opinions were necessary to "imply that 

society could not deal more severely with hate crimes than 

with offenses otherwise noted" (41). 

Eric J. Grannis added an interesting slant to the debate 

over R.A.V.'s use as a ruling on hate crimes. He argued that 

the majority's opinion was a ruling on penalty enhancement. 

Grannis' contention was that by holding that a narrow area of 

fighting words could not be restricted by law meant that 

penalties could not be enhanced for hate speech. Grannis 

felt that if this was indeed the Court's intention that the 

Court had erred in applying other areas of law. He compared 

the penalty enhancement statutes that prohibited certain acts 

because of race to the anti-discrimination statutes that 

penalized employers who hire on the basis of race (179). 

Grannis, therefore, concluded that if the same reasoning for 

upholding anti-discrimination laws was applied to the hate 

crime laws, such as the St. Paul ordinance, that penalty 

enhancement for these hate crime laws would be acceptable. 

In many ways, Akhil Reed Amar addressed the same 

problems that Grannis found in the R.A.V. opinion. Amar 

concluded that the Court based its opinion solely on the 

First Amendment when they possibly could have considered the 

Thirteenth and Fourteenth Amendments. By including the 

Thirteenth and Fourteenth Amendments, the Court could have 
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more properly addressed the issue of penalty enhancement for 

hate crimes. Amar felt that 

none of the Justices forcefully framed and engaged 

the most difficult question hiding behind R.A.V.; 

whether, and under what circumstances, words such 

as "nigger" and symbols such as burning crosses 

cease to be part of the freedom of speech protected 

by the First and Fourteenth Amendments, and instead 

constitute badges of servitude that may be 

prohibited under the Thirteenth and Fourteenth 

Amendments (125) . 

Mar's argument illustrated how R.A.V. had evolved beyond a 

symbolic speech case to a case hinging on the meaning of an 

action and that actions legality. Although Amar mentioned 

the importance of this case to the reenforcement of 

precedents set in Johnson, the majority of debate centered on 

the importance of the message sent by the action rather than 

the action of burning a cross. 

Upon further examination, these cases illustrated the 

issues of the day; for example, 0'Brien dealt with the 

Vietnam War, Johnson was heard at a time of high patriotism 

and flag waving, and R.A.V. occurred during a push for more 

political correct speech. As the times change, so does the 

symbolic speech's nature. The focus of attention has moved 

from the symbol being burned (draft card and flag) to the 

message of the burning (cross). The next chapter will 
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address how the above three main cases (artifacts) compare to 

one another through generic criticism. 



NOTES 

1. 42.09. Desecration of Venerated Object 

"(a) A person commits an offense if he intentionally or 

knowingly desecrates: 

"(1) a public monument; 

"(2) a place of worship or burial; or 

"(3) a state or national flag. 

"(b) For purposes of this section, 'desecrate' means deface, 

damage, or otherwise physically mistreat in a way that the 

actor knows will seriously offend one or more persons likely 

to observe or discover his action. 

"(c) An offense under this section is a Class A misdemeanor 

(400) . 

2. According to Justice White and his citing of the 

Petition for Certiorari the Court granted certiorari to 

review the following questions: 

1) May a local government enact a content-based, 

"hate-crime" ordinance prohibiting the display of 

symbols, including a Nazi swastika or a burning 

cross, on public or private property, which one 

knows or has reason to know arouses anger, alarm, 

or resentment in others on the basis of race, 

color, creed, religion, or gender without violating 

overbreadth and vagueness principles of the First 
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Amendment to the United States Constitution? 

2) Can the constitutionality of such a vague and 

substantially overbroad content-based restraint of 

expression be saved by a limiting construction, 

like that used to save the vague and overbroad 

content-neutral laws, restricting its application 

to "fighting words" or "imminent lawless action?" 

(R.A.V. 327-328) 

3. New York v. Ferber. 458 U.S. 747 (1982). 

4. Young v. American Mini Theatres. 427 U.S. 50 (1976). 

5. Lehman v. Shaker Heights. 418 U.S. 298 (1974) . 

6. FCC v. Pacifica Foundation, 438 U.S. 726 (1978). 
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CHAPTER 4 

THE SYMBOLS 

This chapter explores the similarities and differences 

discovered during the examination of the cases and the 

literature of the three burned symbols. This chapter begins 

by suggesting similarities that help construct a genre 

centered around the idea of purification rhetoric. Next, 

this chapter considers the differences between the symbols 

and how these differences prevent some other previously 

believed genres from existing. This study moves beyond the 

more obvious, that draft card burning, flag burning and cross 

burning all involve the symbolic use of fire, to a broader 

examination of the similarities and differences in the symbol 

burning messages. 

Similarities 

This section's purpose is to examine the similarities 

found between burning a draft card, a flag, and a cross and 

to determine whether or not a genre exists. The result of 

this study is the discovery of a genre constructed of 

purification rhetoric. Purification's involvement with 

symbolic burning occurs in two main areas: the speaker's 

choice of symbolic acts and the broad message sent by the 

speaker. 
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The use of fire is chosen primarily to make some type of 

statement and to gain an audience. The speaker wants the 

audience to hear and to see the message. Many parallels 

exist between a person burning a symbol and a person using 

an obscenity during the New Left, anti-war movements of the 

1960's and 1970's. Haig Bosmajian points out that when 

members of this movement use obscenities like "Up against the 

wall, motherfuckers!" or, to a lesser extent, calling an 

authority figure a "pig" that the "dissenter wants to be 

heard, to be listened to and if shouting obscenities is the 

only way he can get people to listen to him, so be it" 

(Obscenity 11). People are more likely to hear the message 

because of the shocking nature of the obscenity, in much the 

same way as a person is more likely to take notice of a 

message if a highly regarded symbol is burned. Both 

obscenities and symbolic burnings are received by society as 

highly offensive and used only by those of low social 

standing. Bosmajian points out that because of the shocking 

nature of obscenities, "unlike other aspects of the protest 

(clothes, music, posters, etc.) which can be and have been co-

opted, the obscenities will, in all likelihood, not be co-

opted by the Establishment" (11). Because these obscenities 

will not be co-opted by the Establishment, the message will 

remain pure and a part of the movement. 

A movement's use of obscenities and a protester's use of 

symbolic burning have many parallels. As is stated above, 
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society gives little or no respect to the people who use 

either to communicate a message. These actions are 

incorporated only by people who are true to the movement and 

the message. Because the message will not be co-opted by the 

Establishment, the message's meaning will remain pure to the 

obscenity or, in this case, the symbolic act. In each of the 

symbolic speech acts examined earlier, the message is 

strengthened because the message remains pure and is never co-

opted by the Establishment. If the symbolic act becomes co-

opted, the message becomes polluted or impure because society 

will no longer be shocked by the action of burning an 

important societal symbol; for example, if cross burning 

became co-opted by the Establishment, the Ku Klux Klan could 

no longer use the image of a burning cross to intimidate 

because the message would no longer be shocking to its 

intended audience since this action would be seen as 

something commonplace or normal. The use of a symbolic 

action that has a pure message carries with it many 

advantages for the person that would normally not gain an 

audience. 

A similar message of purification is found to exist 

within this study's three burned symbols. As each symbol is 

burned, the speaker's intention is to send a message to an 

audience that society needs to be changed. This change must 

be caused by the purging or cleansing of some evil found in 

the status quo. Haig Bosmajian finds that a speaker is able 
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to do this because "the primary aim of the dissenter's 

symbolic act as a rhetorical strategy is not destruction, but 

persuasion; while the act may incidentally disrupt or 

destroy, its aim is attitude and behavior change" (Dissent 

5). This study finds Bosmajian's statement to be correct 

because, in each of this study's cases, the speaker is 

attempting to educate an audience about a purification that 

needs to take place. 

When David O'Brien burned his draft card, his message 

contained many instances of purification. O'Brien states 

that he publicly burned his draft card 

to influence others to adopt his antiwar beliefs, 

as he put it, "so that other people would 

reevaluate their positions with Selective Service, 

with the armed forces, and reevaluate their place 

in the culture today, to hopefully consider my 

position." (U.S. v. O'Brien. 391 U.S. 367, 370 

[1968]) 

O'Brien's message has three main instances of purification. 

First, O'Brien burns his draft card to symbolize the need to 

end the draft. When a person burns a draft card, s/he is 

attempting to convey the message that the draft is wrong and 

that people should not be drafted to participate in something 

they believe is wrong or immoral. The draft card burner 

attempts, as O'Brien states above, to make the audience 

rethink their stance on the draft and to show this audience 
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how the draft, as a support system for war should be removed. 

The speaker symbolically declares that if there are no draft 

cards, then there can be no draft. 

Second, draft card burners attempt to show an audience 

that war is wrong and should be ended. By burning a draft 

card, a person symbolically states that s/he is not going to 

participate in the war and that others should rethink their 

own support of the war. Because the symbolic act of burning 

a draft card is illegal and shocking to most of society, the 

speaker is able to show how strongly s/he stands behind the 

position of ending the war. In this instance, the speaker 

attempts to show that without a draft card and/or the 

people's support of the war, there is no war. 

Finally, when O'Brien burned his draft card, he 

symbolically cleansed himself from the draft list. Burning a 

draft card is one of the few ways to symbolically remove 

oneself from the draft. A person could drop out of society 

or move to a different country, but by burning a draft card a 

protester can symbolically remove his/her name and provide an 

immediate and potent message against the draft and the war. 

The speaker is trying to show that if s/he does not have a 

draft card, then s/he can not be a part of the draft. 

The anti-governmental theme that is seen in draft card 

burning also carries over into flag burning. Many people 

burn flags to protest the government, the establishment, and 

the status quo. Reasons for burning a flag nearly equal the 
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number of times a flag is burned. The three flag burning 

cases examined in this study show three different reasons 

that the speaker responded to an event or situation by-

burning a flag. Sidney Street burned a flag, after civil 

rights activist James Meredith was shot to gain an audience 

and to let his audience know that the situation in America 

was one of desperation (Street v. New York. 394 U.S. 576 

[1969]). Gregory Lee Johnson burned a flag after a march 

protesting the policies of the Reagan Administration and of 

certain Dallas-based corporations. The time of the flag 

burning coincided with the Republican National Convention 

that re-nominated Ronald Reagan as the Republican candidate 

for president. Johnson's symbolic political protest was done 

to tell an audience that the Reagan administration's policies 

were wrong and needed to be changed (Texas v. Johnson. 491 

U.S. 397, [1989]). Shortly after Johnson. Shawn D. Eichman 

and other activists burned flags to protest the Flag 

Protection Act of 1989, which was passed by Congress in 

response to Johnson, and other governmental policies (U.S. v. 

Eichman. 110 S.Ct. 2404 [1990]). In each of the above cases, 

flags were burned, in different situations and for unrelated 

reasons, to draw an audience, to persuade an audience that 

something was wrong with the government, the establishment, 

and the status quo, and that these ills needed to be removed 

or cleansed from society. 
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Flag burning sends such a potent message because most of 

society views the flag as a sacred object that symbolizes 

what this country is about. Many argue that the flag should 

be protected because people have fought and died for the 

United States flag. Justice Stevens claims, in his Johnson 

dissent, that 

A country's flag is a symbol of more than 

"nationhood and national unity." It also signifies 

the ideas that characterize the society that has 

chosen that emblem as well as the special history 

that has animated the growth and power of those 

ideas. . . . It is more than a proud symbol of the 

courage, the determination, and the gifts of nature 

that transformed 13 fledgling Colonies into a world 

power. It is a symbol of freedom, of equal 

opportunity, of religious tolerance, and of good 

will for other peoples who share our aspirations. 

(Johnson 436-437) 

When a person burns this important symbol, s/he is trying to 

tell others that something is wrong with the way things are 

and that society needs to purge itself from some immoral 

influence or evil direction. 

Although cross burning lacks the same intense anti-

governmental message as does draft card burning and flag 

burning, cross burning belongs in the same genre with these 

two symbolic acts because of three main purification 
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messages. The first purification message involves the Klan's 

claim that burning a cross is done in Christ's name. In 

other words, a burning cross is a religious symbol of the 

soul's purification. The Klan argues that their use of a 

lighted cross is no different than that of many Christian 

denominations, such as the Methodist church, that use a fiery 

cross as a religious symbol of their denomination. The 

reasons for using a lighted cross as a symbol are because 

the light of the cross symbolizes the light of 

Christ dispelling darkness and ignorance. It is 

the fire of the cross that reminds us of the 

cleansing "fire" of Christ that cleanses evil from 

our land. (Robb 5) 

To the Klan, the lighted cross is more than a symbol of 

intimidation, it is a symbol that helps validate otherwise 

evil actions into righteous actions. Just as the Klan "used 

tendentious readings of the Bible to corroborate their 

notions of justice, so they co-opted Christianity's foremost 

symbol to sanctify their vigilante practices" (MacLean 160-

161). Besides convincing Klan members of the righteousness 

of the cause, the use of religion and its symbols allows the 

members to cleanse themselves from any immoral acts. In 

other words, all Klan actions are done in the name of Jesus 

Christ and for what He stands; therefore, making conduct that 

is normally wrong or sinful, right and done in the name of a 

moral cause. Although the Klan claims a religious context 
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surrounding cross burning, most people associate cross 

burnings with a hateful and intimidating message. 

The second message of purification found in cross 

burning involves a goal of a purified race. R.A.V. v. Citv 

of St. Paul. Minnesota. (120 L.Ed.2d. 305 [1992]), involves 

an example of how symbolically burning a cross causes fear 

and symbolizes terror for a race of people. When Mrs. Jones 

was asked what she thought when Robert A. Viktora (R.A.V.) 

burned a flag in her yard she stated: "If you're black and 

you see a cross burning, you know it's a threat, and you 

imagine all the church bombings and lynchings and rapes that 

have gone before, not so long ago" (Lewin 15). Viktora 

succeeded in his goal of scaring the black family that lived 

across the street. 

Although burning a cross may in some contexts symbolize 

love and religion, a burning cross, in the Klan's hands, has 

come to symbolize hate and intimidation. Since the Klan 

adopted the symbol in the 1920's, Klansmen have primarily 

been responsible for redefining the meaning of the lighted 

cross by using this symbol to terrorize certain groups; for 

example, shortly after the end of World War II the Klan 

burned a 300 foot long cross on a mountainside in Georgia 

"just to let the niggers know the war is over and that the 

Klan is back on the market" (Wade 276). The Klan built this 

reputation also by using fiery crosses at lynchings and by 

burning crosses in the front yards of Blacks, Jews, 
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immigrants, and other people the Klan considered un-American 

or anti-Christian. The Klan's purpose is to use terror and 

intimidation to purify the race. 

Cross burning's third purification message has other 

similarities to draft card burning and flag burning, in that 

each symbolic act has an anti-governmental or anti-status quo 

message. The Klan claims that another reason for using a 

lighted cross is one of historical success; for example, in 

old Scotland the fiery cross was used as a symbol of freedom 

against tyranny (Robb 5). The message in this case is to 

show the audience that society, along with government, 

oppresses Whites and that this oppression needs to be 

remedied. 

Furthermore, as with the other burned symbols, the 

message changes according to the sender. When dissenters 

choose to use symbolic burning to convey a message and to 

gain an audience, they do so with purification rhetoric 

elements. First, the symbolic burner's message remains pure 

because the Establishment is very unlikely to co-opt the same 

symbolic action due to the societal unacceptability of 

setting fire to a sacred and pure object. Also, the messages 

the symbolic burners send to their audiences are messages of 

purification. In each of the above cases, the speaker 

attempts to reveal to an audience the impurities that need to 

be removed from society. The purification rhetoric that 
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surrounds symbolic burning helps the speaker gain an audience 

and communicate a message to that audience. 

Differences 

This section examines the differences found between 

burning a draft card, a flag, and a cross. This study finds 

differences between the three symbols that are many times 

thought of as similarities. At first glance, most people 

group burning a draft card, a flag, and a cross together 

simply because each involves the use of fire; but, upon 

further review, a person will find that these three symbols 

are not always alike. In many instances, draft card burning 

and flag burning possess similarities that are not carried 

over into cross burning. The differences found within the 

three symbols help limit the definition of the purification 

rhetoric genre. Among the differences found between the 

three symbols are the speakers' reasons for using fire and 

the societal and governmental protections given to each 

symbol. 

Among the main goals of any speaker is to communicate a 

message to an audience. The speakers examined in this study 

chose to amplify a certain message through the use of fire 

and special symbols. The symbolic use of fire, however, does 

not automatically place each of these speakers in the same 

genre. When the reasons for using fire are examined, a major 

division can be found between burning a symbol and lighting a 

symbol. 
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When a symbol is burned, the speaker is employing the 

use of fire in a destructive nature. This is important to 

the message because the speaker takes a symbol, and through 

an irreversible process, turns that symbol into a pile of 

ashes. This violent act helps a speaker gain attention for 

the message. People take notice when a highly emotional 

symbol is destroyed. This is the case in both David 

O'Brien's burning of his draft card and Gregory Lee Johnson's 

flag burning. In each case, the speaker violates a law which 

prohibits the symbol's mutilation, destruction, or 

desecration. In regard to both draft cards and flags, the 

importance of fire's use is through its destructive and final 

nature. 

On the other hand, symbolic lighting, according to the 

Ku Klux Klan, occurs when they place fire on a cross. 

Klansmen claim that their desire is unlike that of draft card 

burners or flag burners because they do not wish destruction 

of the symbol they light. The Klan's use of the lighted 

cross is a co-opted religious symbol that 

is no different than the average church that has a 

lighted cross either on top or in front of their 

church building. The light of the cross symbolizes 

the light of Christ dispelling darkness and 

ignorance. It is the fire of the cross that 

reminds us of the cleansing "fire" of Christ that 

cleanses evil from our land. The fiery symbol that 
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has long been popular with the Christian faith, for 

example the Methodist denomination uses the fiery 

cross as the symbol of their denomination. 

(Robb 5) 

Because the Klan does not seek to destroy the cross, a 

difference lies between the symbolic destruction of draft 

cards and flags and the symbolic lighting of crosses. 

Although all cross lighters may not be aware of the religious 

foundations of cross lighting, R.A.V. and other people who 

light crosses to intimidate are in the same genre with the 

Klan because the intent of the fiery cross is hatred toward 

another group and not desecration of the cross. In some 

instances, however, cross burners do destroy the cross in an 

attempt to convey an anti-religious or anti-Christian 

message. In this case, the act is included with draft card 

burning and flag burning because the speaker's goal is the 

destruction of a sacred symbol. In each symbolic situation, 

the message is dependent on speaker intent and audience 

perception. 

A second difference found when examining the reasons for 

using fire is the contrast between persuasion and 

intimidation. Again, the division is between burning a draft 

card and flag and burning a cross. Both draft card burners 

and flag burners employ fire to gain an audience and to 

persuade that audience. As was discussed earlier, draft card 

burners and flag burners use fire to destroy the sacred 
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object. This act is able to gain a listening audience that 

usually does not listen to this speaker's message. This type 

of speech is aptly called by one commentator "the poor man's 

printing press" (Martin 43). The reason for this distinction 

is due to a lack of access in the crowded marketplace of 

ideas. Because the marketplace is crowded with people who 

have the availability and the resources (i.e. contacts, 

money, etc.) to produce their own messages, people who lack 

these same opportunities must rely on the desperate acts that 

will gain attention and shock people into listening. Peter 

Martin argues that because David 0'Brien was too young to 

voice his opinion about the war at the ballot box, while 

still being required to serve in a war that he considered 

immoral, he resorted to a speech form that allowed him to be 

heard (45). In this case, and many others like it, the 

speaker resorts to symbolic protest in the effort to persuade 

an audience to a new position; for example, David O'Brien 

burned his draft card to make people rethink their positions 

on the draft and the Vietnam War and Gregory Lee Johnson 

burned a flag to persuade people to rethink their support of 

Ronald Reagan and his policies. The basic goals of 

persuading an audience place both draft card burners and flag 

burners in similar company. 

The cross burner's primary goal, on the other hand, is 

to intimidate rather than to persuade. When a person places 

a lighted cross in another person's yard, the message is one 
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of hatred and intimidation. The speaker's goal is to scare 

or terrorize its audience. R.A.V. placed his crudely made 

cross in the yard of Russ and Laura Jones in an effort to 

threaten the African-Americans that lived in his 

neighborhood. According to Mrs. Jones, R.A.V. succeeded 

because of the historical messages involved with cross 

burning (Lumsden 90). Although the Klan claims to use a 

fiery cross for its religious values, they have redefined the 

fiery cross's symbolic meaning by associating cross burnings 

with lynchings, rapes, murders, and the message of hatred. 

By redefining the fiery cross's message, to include this list 

of horrific acts, the cross burner is able to use this 

symbolic act to terrorize. Although a cross burner may try 

to persuade an audience to leave town or to persuade others 

to join the white supremist cause, the cross burner's primary 

goal, as is in R.A.V.'s case, is to intimidate an audience. 

Because a majority of society and government feel 

threatened when certain important symbols are burned, many 

citizens and officials attempt to prevent the symbolic act. 

In these protective acts occur inconsistencies that result in 

differences in the way society and government protect these 

symbols from being burned. In all three cases studied, laws 

were passed to prevent the burning of a specific object. The 

differences lie in the end result of those laws. The Court 

struck down the laws preventing the flag burning in Johnson 

and the cross burning in R.A.V. but upheld a law preventing 
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the draft card burning in 0'Brien. The ironic twist is that 

the symbols found most sacred to society, the flag and the 

cross, are not protected, while a symbol not often thought of 

as symbolic is protected. 

A second difference found concerning the protection of 

these symbols occurs with the laws written to protect the 

symbols. The laws protecting the draft card and the flag are 

written to prevent the objects' actual destruction; however, 

the law violated in R.A.V. prevented not the destruction of 

the cross, but the message a burning cross conveys. This 

also seems odd that society would write laws to protect a 

draft card and the flag's physical integrity and not write a 

law preventing the destruction of one of society's most 

religious symbols. Although the Klan claims to light the 

cross for religious reasons and not destructive reasons, the 

end result is the same. The cross is no longer a cross, but 

a pile of ashes. This raises the question of whether or not 

society would call for laws preventing cross desecration if 

the speaker's intent was anti-religious or anti-Christian in 

the same manner as draft card burning was anti-government. 

The differences described above show how all three 

symbolic acts do not always connect with the same genre. In 
i 

many cases, cross burning is separated from draft card 

burning and flag burning because the goals are different in 

each case. Cross burners intend to light an object to 

intimidate an audience; whereas, draft card burners and flag 
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burners destroy a sacred object to gain and persuade an 

audience. These differences may help explain why, in some 

instances, society and government protections of a symbol are 

not always consistent. Although differences are found, the 

three burned symbols can still be considered part of the 

purification rhetoric genre. This distinction will be 

explained in Chapter Five. 
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CHAPTER 5 

CONCLUSION 

This chapter concludes with a summary, a discussion of 

implications, and suggestions for future study. The first 

section summarizes the similarities and differences found 

between the three symbolic speech cases examined in this 

study. Next, the implications of the similarities and 

differences are discussed in order to determine whether or 

not a genre exists and, if so, the characteristics of that 

genre. Finally, possible research areas that may enhance 

future, communication and law studies are described. 

Summary and Implications 

An inductive method of genre criticism was chosen as the 

tool of analysis because the research goal was to first 

determine similarities and differences between three 

artifacts and second to determine whether or not a genre 

exists. If a genre was found, the critic could also 

determine the genre's characteristics. During the analysis 

of U.S. v. O'Brien. (391 U.S. 367 [1968]), Texas v. Johnson. 

(491 U.S. 397 [1989]), and R.A.V. v. Citv of St. Paul. 

Minnesota. (120 L.Ed.2d. 305 [1992]), many similarities and 

differences were found that helped in determining a genre's 

boundaries. 
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The similarities found between burning a draft card, a 

flag, and a cross suggest a genre based on purification 

rhetoric. Purification's involvement with symbolic burning 

occurs in two main areas: the speaker's choice of symbolic 

acts and the broad message sent by the speaker. Similarities 

were determined through answers to two earlier posed 

questions: why do the speakers choose to symbolically burn a 

symbol and what messages do the speakers send? The answers 

to these questions help illustrate how a symbolic burner 

participates in a purification act. 

When a person symbolically sets fire to a symbol, the 

speaker's main goals are to gain an audience and to convey a 

message. A symbolic burner is able to gain an audience in 

the crowded marketplace of ideas by choosing an action that 

is shocking and rarely seen. In the cases studied earlier, 

the speaker's choice of a specific symbol was important to 

the purification genre because the fiery symbol remained 

pure. Most people believe that burning a draft card, a flag, 

or a cross is an act that should never be performed. Because 

the act is seen as horrid and will never be co-opted by 

society or the Establishment, the symbolic act of placing 

fire on an important symbol will remain pure. 

Purification rhetoric can also be seen in the messages 

sent by the symbolic burner. In each case, the speaker lit 

fire to a symbol to show an audience that some evil needed to 

be purged or cleansed from society. David O'Brien burned his 
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draft card because he wanted the draft and the war cleansed 

from society and to symbolically delete himself from the 

draft list. Gregory Lee Johnson burned a flag to tell an 

audience that Ronald Reagan's policies needed to be purged 

from society. Robert A. Victora lit a cross to send a 

message of racial purification. Each of the above symbolic 

events involves a speaker with a message consistent with each 

other and with the purification rhetoric genre. 

Although many similarities occur between the three 

symbolic speech cases that help construct a genre, the 

differences that exist make each case unique and help limit 

the purification rhetoric genre's scope. The major 

differences found between the cases were discovered through 

two main questions: what are the reasons for using fire as 

part of the symbolic act and what are the reactions found in 

the legal scholarship, the Court, and society. Among the 

differences found through the answers to the above questions 

are that the speakers used fire for different reasons and 

that societal and governmental protections given to each 

symbol are not consistent. 

When a person chooses to employ fire as part of a 

symbolic act, the reasons for using fire are different 

between the draft card/flag burners and the cross burners. 

The first major difference occurs according to the purpose to 

which fire is used. Draft card and flag burners use fire to 

destroy the symbol while cross burners claim to light fire to 
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crosses for religious reasons. A second division existing 

between draft card and flag burners and cross burners is due 

to the intent of the action. Both the draft card burner and 

flag burner are attempting to persuade an audience and the 

cross burner is attempting to intimidate a person or group of 

persons. 

Other differences occur between the three symbolic 

speech cases according to how society and government attempt 

to protect the symbol. In all three cases, laws were written 

to prevent the burning of a specific object. The differences 

lie in the resulting Court decisions. The Court struck down 

the laws preventing flag burning in Johnson and cross burning 

in R.A.V. but upheld the law preventing draft card burning in 

0'Brien. A second difference found in the protections of the 

sacred symbols occurs with the laws written to protect the 

symbols. The laws protecting the draft card and the flag are 

written to protect the objects' actual destruction while the 

law addressed in R.A.V. deals with the prevention of the hate 

speech message involved with cross burning. The differences 

defined above help explain and limit the boundaries of the 

purification rhetoric genre. 

The similarities and differences support the theory that 

a genre exists among the symbolic burning cases that is based 

on purification rhetoric. The purification rhetoric genre is 

typified by the speaker's form of speech. When a speaker 

attempts to convey a message to an audience, fire is set to a 
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pure symbol. The burned symbol is pure because the symbolic 

act is not co-optable by society. Draft card, flag, and 

cross burners use pure symbols that are consistent with the 

purification rhetoric genre. In each case, the speakers' 

action is unlikely to be copied by the public because society 

finds the act of burning a draft card, a flag, or a cross 

unacceptable. 

Second, the speaker's message contains a purification 

theme. When the speaker burns a sacred symbol, the message 

is to purify an evil from society. In most cases, burning a 

draft card or flag is an attempt to communicate a message 

against government policy, while cross burning is focused on 

racial purification. Although the specific message is 

different between the draft card/flag burners and the cross 

burners, the speakers' general theme contains the 

purification message. In each case, the speaker is 

attempting to purge something from society. 

The existence of the purification rhetoric genre is 

further defined by the differences that occur between burning 

a draft card, a flag, and a cross. Although the reasons for 

burning a symbol are different according to the facts of the 

case, consistent purification themes are found in the 

speakers' broad messages and in the speakers' choice of 

communicative acts. The differences occur according to the 

reasons for using fire. A motive of the draft card or flag 

burner is to purify the government and a motive of the cross 
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burner is to purify the race. The different motives for 

using fire, however, do not destroy the justifications for 

the purification genre. The different intentions of the 

symbolic burner suggest that each case in the genre is unique 

and may possibly be part of a sub-genre. Possible sub-

genres, for this study, could include research into the 

speakers' different motives. These differences can help 

explain the purification rhetoric genre by giving diverse 

examples of cases that have differences but remain consistent 

to the genre's boundaries. 

Suggestions for Future Research 

Although this research attempts to be thorough, many 

questions are left unanswered and unaddressed; therefore, 

future studies into communication and law, symbolic burning, 

purification rhetoric or many other areas of study can 

benefit this examination's conclusions. First, research 

should be conducted into the question of whether or not 

society/government attempts to purify society by writing laws 

that prevent certain symbolic speech acts. This suggested 

research applies the same methods employed by this study but 

examines the audience's reactions rather than the speaker's 

actions. The results can possibly be used to further define 

the purification rhetoric genre. 

Further research into the purification rhetoric genre 

can also take place through an examination into possible sub-

genres that exist within the purification rhetoric. Possible 
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research could begin with the motives for using fire as 

symbolic expression. This type of research would test the 

existing definitions of the purification rhetoric genre. 

Next, researchers may want to investigate other types of 

symbolic burning or symbolic speech to test the strength of 

the purification genre's boundaries. This type of research 

would test whether or not other symbolic speech acts had the 

same consistencies with draft card, flag, and cross burning. 

An area of research for a communication and law critic 

would be an examination into genre and precedent. This study 

could compare a rhetorical critic's use of genre to the 

Court's use of precedent. The question to answer in this 

study would be whether or not the Court1s use a type of genre 

criticism when making a ruling. This study's results could 

help explain the Court's decision making process to other 

fields. 

In conclusion, this study attempts to apply a 

communication theory to a legal question in order to better 

explain the Court's methods of action. Through this 

examination, a discovery was made that draft card, flag, and 

cross burners display consistencies that suggest that they 

are linked together through purification rhetoric. By 

finding and describing purification rhetoric for symbolic 

burners, a test was constructed for future cases of fiery 

displays of speech. 
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