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ETHICS RULES FOR BRA C COMMISSIONERS 

Introduction 

This summary has been prepared for members appointed to serve on the 2005 Base Realignment 
and Closure (BRAC) Commission. If you have questions on any of the topics covered in this 
guidance, attorneys in the General Counsel's Office are always available to answer them. 

Definition of a Special Government Emplovee (SGE) 

As a Commissioner, you have been appointed as an SGE. An SGE is an officer or employee in 
the executive branch of the Federal Government who is appointed to perform temporary duties, 
with or without compensation, for a period not to exceed 130 days during any period of 365 
consecutive days. 18 U.S.C. 202(a). 

Even if you exceed the 130 days, you will still be considered to be an SGE for the remainder of 
that 365-day period. All days you work (whether paid or unpaid), and even if you do not work 
the entire day, counts towards the 130 day limit. The 365-day period begins the day you start 
working (not the day you were appointed to the BRAC Commission). The SGE status is 
important because the ethics rules for SGEs are somewhat less restrictive than the rules for other 
Federal employees and officials, 

Financial Disclosure Reporting Requirements 

All BRAC Commissioners have been appointed as SGEs and are required under the Ethics in 
Government Act, as amended by the Ethics Reform Act of 1989, and 5 C.F.R. Part 2634, to file a 
financial disclosure report (SF-278 form) when first appointed. 

The information reported is used to determine the matters for which a Commissioner must be 
disqualified under the criminal financial conflict of interest statute, 18 U.S.C. 208(a), and the 
matters for which a Commissioner may be granted a waiver under 18 U.S.C. 208(b). Complete 
reporting is essential to protect the Commissioner fiom inadvertently violating any of the 
criminal conflict of interest statutes, and to assure the public that the advice provided 
by the BRAC Commission is free from any real, or perceived, conflicts of interest. 

The information reported by Commissioners is confidential. However, once you have worked 
for 60 days or more for the BRAC Commission in any period of 365 consecutive days, this SF- 
278 form may be released upon an appropriate request. However, the SF-278 form may not be 
released under Freedom of Information (FOIA) requests. 
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I. Criminal Conflict of Interest Statutes 

The following criminal conflict of interest statutes (1 8 U.S.C. 201 -2 16) apply to SGEs: 

18 US.  C. 201. Section 201, commonly known as the "bribery and illegal gratuities" 
statute, prohibits Federal employees, including SGEs, from seeking, accepting, or 
agreeing to receive anything of value in return for being influenced in the performance of 
an official act. 

18 US. C. 203. Section 203 prohibits an SGE fiom receiving compensation for 
representational services rendered by the employee or another person before the BRAC 
Commission or another Federal agency or other specified entity (such as a court or 
commission) in any particular matter involving a specific party (i) in which the SGE has 
participated personally and substantially as a Government employee, or (ii) which is 
pending in the Government agency in which the SGE is serving if the SGE has served for 
60 days or more during the immediately preceding 365 days. 

Exempted from this rule are representations required in the proper discharge of official 
duties. Also exempted are representations required in the performance of work under a 
grant, contract or other agreement with or for the benefit of the Government. 

A particular matter involving specific parties is a matter that is focused upon the interests 
of specific persons, or a discrete and identifiable class of persons. Particular matters may 
include, but are not limited to, reviews of grant proposals or contract applications, other 
funding decisions, studies or approvals of scientific studies or projects, and other actions 
that involve deliberation, decision, or action. 

Representational services include communications (written or oral) and appearances 
made on behalf of someone else, generally with the intent to influence or persuade the 
Government. 

An inquiry as to the status of a pending matter is not necessarily a representation, 
although depending upon the context of the inquiry, it could give rise to the appearance of 
a prohibited representation. 

To avoid appearance problems, during the period in which a the BRAC Commission is in 
session, Commissioners are advised not to contact BRAC staff concerning any matters 
pending before the BRAC Commission, or as to which the Commission has an interest. 

18 U.S.C. 205. Section 205 prohibits an SGE from representing a party, with or without 
compensation, before the BRAC Commission or another Federal agency or other 
specified entity (such as a court or commission) in any particular matter involving a 
specific party in which the United States is a party or has a direct and substantial interest: 
(i) that the SGE participated in personally and substantially as a Government employee; 
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or (ii) which is pending in the agency in which the SGE is serving, if the SGE has served 
for 60 days or more during the immediately preceding 365 days. 

18 US.  C 207. Section 207, the "post-employment" statute, imposes a lifetime ban on a 
former SGE from representing another person or entity to the BRAC Commission or 
another Federal agency or other specified entity (such as a court or commission) in g 
particular matter involving a specific party in which the former SGE participated 
personally and substantially while serving in the Government. In addition, for two years 
after terminating Federal employment, an SGE may not make such representational 
communications to the Government regarding specific party matters that were pending 
under his or her official responsibility during the last year of Government service. 

Moreover, "senior employees" who are paid at an annual rate equivalent to 86.5% of 
Level I1 of the Executive Service or $l4O,2 16.50, are subject to a one-year "cooling-off' 
period which precludes any contacts with their former agency on any matter for which 
official action is sought, even if the former employee had no involvement with the matter 
while in Government service. For SGEs, this one-year "cooling-off' period does not 
apply if the SGE served less than 60 days in the one-year period prior to termination of 
senior employee status. 

18 U.S.C. 208. Section 208(a), the main conflict of interest statute, prohibits an SGE 
from participating personally and substantially in any particular matter that could affect 
the financial interests of the SGE, the SGE's spouse, minor child, general partner, an 
organization in which the SGE serves as an officer, director, trustee, general partner, or 
employee, or an organization with which the SGE is negotiating or with which the SGE 
has an arrangement for prospective employment. 

A waiver for Commissioners may be granted under 18 U.S.C. 208(b)(3). Section 208(b)(3) 
authorizes issuance of a waiver to an SGE who serves on a commission subject to the Federal 
Advisory Committee Act if the official responsible for the individual's appointment, as delegated 
to the General Counsel, certifies in writing that the need for the individual's services outweighs 
the potential for a conflict of interest created by the particular financial interest involved. 

The waiver granted is considered a "general" waiver, in that it allows participation in matters that 
affect all institutions, or types of institutions, similarly. Even with a general waiver, however, 
SGEs must disqualify themselves from participation in all matters that specifically and uniquely 
affect their financial interests. The Ethics Official or the Designated Federal Official are 
available to m h e r  explain the procedures for disqualification. 

In addition, under regulations issued by the Office of Government Ethics, a regulatory (i.e., 
automatic) waiver of the disqualification requirement of 18 U.S.C. 208 is available under certain 
circumstances, including instances involving the following classes of financial interests: 
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interests held in broadly diversified investment funds; 

publicly traded securities of $5,000 or less; 

publicly traded securities of $25,000 or less if the matter is a general policy matter 
and the total value of all investments in the affected industry sector is no more 
than $50,000; 

In addition, there is an automatic exemption which allows SGEs serving on Federal advisory 
commissions to participate in matters of general applicability where the otherwise-disqualifymg 
financial interest arises solely from the Commissioner's federal employment or prospective 
employment, provided that the matter will not have a special or distinct effect on the employee or 
employer other than as part of a class. 

11. Standards of Ethical Conduct 

The following are some of the major Standards of Ethical Conduct regulations (5 C.F.R. Part 
2635) that may pertain to BRAC Commissioners during the term of their appointment: 

1. Teaching, Speaking and Writing in a Personal Capacity (Other Than as a Government 
Employee) 

Generally, during their term of appointment, BRAC Commissioners may continue to receive 
fees, honoraria, and other compensation for teaching, speaking and writing undertaken in their 
personal or non-Governmental capacities. However, there are some limitations: 

(1) An SGE is prohibited from receiving compensation for teaching, speaking, and 
writing that "relates to the employee's official duties." 5 C.F.R. 2635.807. The 
"relatedness" test is met for an SGE if: 

the activity is undertaken as an official Government duty; 

the circumstances indicate that the invitation to engage in the activity was 
extended to the SGE primarily because of the employee's position in the 
Government rather than the employee's expertise on the particular subject 
matter; 

the invitation to engage in the activity or the offer of compensation for the 
activity was extended to the employee, directly or indirectly, by a person 
who has interests that may be affected substantially by the performance or 
nonperformance of the employee's official duties; 

the information conveyed through the activity draws substantially on ideas 
or official data that are confidential or not publicly-available. 
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(2) Additionally, if a Commissioner serves for 60 days or less during a one-year 
period, the SGE may not accept compensation for teaching, speaking, and writing 
if the subject matter of the teaching, speaking or writing concerns a particular 
matter, involving specific parties, in which the SGE participated or is participating 
personally and substantially as a Government employee. 

(3) If a Commissioner serves for more than 60 days, the SGE is additionally 
prohibited from receiving compensation for teaching, speaking, and writing if the 
subject of the activity deals in significant part with any matter to which the SGE is 
presently assigned or was assigned during the previous one-year period. 

EXCEPTIONS: 

1. This rule does not preclude a Commissioner from receiving compensation for teaching, 
speaking, or writing on a subject within the Commissioner's discipline or inherent area of 
expertise based on the SGE's educational background or experience. The outside activity 
must not be about or distinctly related to the work the SGE is providing to the 
Government. 

2. These restrictions also do not apply to teaching a course requiring multiple presentations 
that is part of the regularly established curriculum of an institution of higher education, an 
elementary or secondary school, or a program of education or training sponsored and 
funded by the Federal, State, or local government. 

111. Gifts 

Any gift given to a Commissioner because of the member's service on the BRAC Commission 
will raise concerns. The Ethics Official or the Designated Federal Official should be consulted 
should this situation arise. Gifts given to a Commissioner because of their position or 
achievements in the private (non-Government) sector may be permitted, depending on the 
circumstances. (Under the Foreign Gifts and Decorations Act, 5 U.S.C. Sec. 7342, gifts from 
foreign governments of a minimal value of $305.00 or less may be accepted, but please consult 
the Ethics Official concerning this.) 

IV. Impartiality 

Although Commissioners are prohibited under 18 U.S.C. 208(a) from participating in matters in 
which they have a financial interest, there may be other circumstances in which a 
Commissioner's participation in a particular matter involving specific parties would raise a 
question regarding the Commissioner's impartiality in the matter. For example, a 
Commissioner's impartiality may be questioned if he or she has business ties to a contractor near 
a base scheduled for closure or realignment, or has a close personal or professional relationship 
with such a business concern. In such circumstances, the Commissioner should discuss the 
relationship with the Ethics Official or the Designated Federal Official so that a determination 
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may be made as to whether the Commissioner in question should be disqualified from 
participation in the matter, or should be granted an "authorization" to permit the Commissioner 
to participate in the matter. 5 C.F.R 2635.502. 

V. Misuse of Position 

Commissioners are also subject to a number of prohibitions intended to address the use, or 
appearance of use, of "public office for private gain." 5 C.F.R. Part 2635, Subpart G. These 
prohibitions include: 

(1) Using their BRAC or DoD titles or referring to their Government positions for 
their own private gain, the private gain of friends, relatives, or anyone with whom 
they are affiliated in a non-Governmental capacity (including nonprofit 
organizations which they serve as officers, members, employees, or in any other 
business relationship), or for the endorsement of any product, service, or 
enterprise. 

(2 )  Using their official titles or Government positions to coerce or induce another 
person to provide any benefit to themselves or another person. 

(3) Using non-public Government information in a financial transaction to further 
their private interests or those of another, or disclosing confidential or non-public 
information without authorization. 

(4) Using Government property for unauthorized purposes. 

VI. Employment by, or Gifts from, Foreign Governments 

There are Constitutional limitations on a Commissioner's employment by a foreign government, 
including political subdivisions of a foreign government. For SGEs, this provision has particular 
relevance to positions with foreign universities that are government-operated rather than private 
institutions. United States Constitution, art. I 9, cl. 8. There are also statutory provisions 
restricting acceptance of gifts fi-om foreign governments. 5 U.S.C. 7342. Commissioners should 
consult with the Ethics Official or the Designated Federal Official for details about these 
restrictions. 

VII. Lobbying Activities 

In their official capacities or as a group, Commissioners are prohibited from engaging in any 
activity which directly or indirectly encourages or directs any person or organization to lobby one 
or more members of Congress. 18 U.S.C. 191 3. When authorized, Commissioners may appear 
before any individual or group for the purpose of informing or educating the public about a 
particular policy or legislative proposal. 
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Commissioners also may communicate to Members of Congress at the request of any 
Representative or Senator. Communications to Members of Congress initiated by individual 
Commissioners, in their official capacity as members of the BRAC Commission, should be 
coordinated through the Office of the Chairman. 

As private citizens, Commissioners may express their personal views (but not the views of the 
BRAC Commission) by stating their affiliation with the Commission, by factually stating the 
Commissioner's official position on the matter (to the extent that non-public information is not 
used). However, Commissioners may not take new positions and represent those views as the 
BRAC's position on the matter. Moreover, in expressing their private views, as with all other 
personal (non-Governmental) activities, Commissioners are not permitted to use Government 
computers, copiers, telephones, letterhead, staff resources, or other appropriated funds. All 
personal activities must occur "off duty time." 

In addition, Commissioners are prohibited in their personal capacities from making 
representations on behalf of others, to the Government, on particular matters involvinn specific 
parties in which they were involved as Government employees. (See discussion above under 18 
U.S.C. 203 & 205.) 

VIII. Political Activities 

The Hatch Act (5 U.S.C. 7321-7328) prescribes the restrictions on certain political activities of 
Federal employees. Unlike the criminal statutes and most of the other ethics rules which are 
fully applicable to an SGE throughout the SGE's entire term of appointment, the Hatch Act 
restrictions apply only during the period of any day in which the SGE actually is performing 
Government business. For example, if an SGE attends a BRAC Commission meeting from 8:00 
am - 1:00 pm, at 3:00 pm, the SGE could attend a political fund raiser and even solicit political 
contributions from the attendees. Please note that there are also criminal political statutes that 
apply at all times and prohibit coercion and intimidation regarding political activities. 

If you are considering engaging in political activities, please contact the Ethics Official or the 
Designated Federal Official for guidance before agreeing to or accepting any participation in 
political activities. 
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POST-EMPLOYMENT ETHICS RULES FOR BRAC 
COMMISSIONERS APPOINTED AS 

SPECIAL GOVERNMENT EMPLOYEES (SGEs) 

I Personal ~ifetime Ban 

2 Year Ban 

Compensation Ban on 
Representation by Others 

Additional Restrictions 
for Retired Military 
Personnel and Reservists 
(Foreign Employment) 

Administrative 

After you leave Government service, you 
may not represent someone else to the 
Government regarding particular matters 
that you worked on while in Government 
service. 

For 2 years after leaving Government 
service, you may not represent someone 
else to the Government regarding 
particular matters that you did not work 
on yourself, but were pending under your 
responsibility during your last year of 
Government service. 

After you leave Government service, you 
may not accept compensation for 
representational services, which were 
provided by anyone while you were a 
Government employee, before a Federal 
agency or court regarding particular 
matters in which the Government was a 
party or had a substantial interest. This 
prohibition may affect personnel who 
leave the Government and share in the 
proceeds of the partnership or business for 
representational services that occurred 
before the employee terminated Federal 
service. (Examples: Lobbying, 
consulting, and law firms). (1 8 U.S.C. 
203). 
Unless you receive prior authorization 
from your Service Secretary, you may 
forfeit your military pay during the time 
you perform compensated services for a 
foreign government. 

Even though you have left Government 
service, you still may not use nonpublic 
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information to further your own private 
interests, or those of another, including 
your subsequent employer. 

Nonpublic information includes classified 
information, source selection data, 
information protected by the Privacy Act, 
proprietary information, information 
protected by the Trade Secrets Act, and 
other information that has not been made 
available to the public and is exempt from 
disclosure. 
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POST-EMPLOYMENT RULES I;OR BRA C COMMISSIONERS 

This summary has been prepared for Commissioners appointed to serve on the 2005 Base Closure 
and Realignment (BRAC) Commission. If you have questions on any of the topics covered in 
this guidance, you should consult with an attorney in the Office of the General Counsel. 

Part 1 : Personal Lifetime Ban 

1.1 SIMPLIFIED RULE: After you leave Government service, you may not 
represent someone else to the Government regarding particular matters that you worked on while 
in Government service. 

Official Responsibility: 2 Year Ban 

1.2 SIMPLIFIED RULE: For 2 years after leaving Government service, you may 
not represent someone else to the Government regarding particular matters that you did not work 
on yourself, but were pending under your responsibility-during your last year of Government 
service. 

Trade or Treaty: 1 Year Ban 

1.3 SIMPLIFIED RULE: For 1 year after leaving Government service, you may 
not aid, advise, or represent someone else regarding trade or treaty negotiations that you worked 
on during your last year of Government service. 

Part 2: Compensation Ban on Representation by Others 

2.1 RULE: COMPENSATION FOR REPRESENTATION TO THE 
GOVERNMENT BY OTHERS: After you leave Government service, you may not accept 
compensation for representational services, which were provided by anyone while you were a 
Government employee, before a Federal agency or court regarding particular matters in which the 
Government was a party or had a substantial interest. This prohibition may affect personnel who 
leave the Government and share in the proceeds of the partnership or business for representational 
services that occurred before the employee terminated Federal service ( e.g., lobbying, consulting, 
and law firms). 

Part 3: Additional Restrictions for Retired Military Personnel and Reservists 

3.1 SIMPLIFIED RULE: FOREIGN EMPLOYMENT: Unless you receive 
prior authorization from your Service Secretary, you may forfeit your military pay during the 
time you perform compensated services for a foreign government. 

Part 4: Administrative Reminder 

4.1 USE OF NONPUBLIC INFORMATION: After leaving Government 
service, you still may not use nonpublic information to W h e r  your own private interests, or those 
of another, including your subsequent employer. Nonpublic information includes classified 
information, source selection data, information protected by the Privacy Act, proprietary 
information, information protected by the Trade Secrets Act, and other information that has not 
been made available to the public and is exempt fi-om disclosure. 
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May 13,2005 

MEMORANDUM FOR CHAIRMAN AND COMMISSIONERS 
DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 

Subj: CONFLICT OF INTEREST AND BRAC 

1. The ethics guidance below and that contained in the ethics binder are provided for your 
information and ready reference. 

Potential Conflicting Financial and Personal Interests 

What is a conflict of interest? You will have a conflict of interest if any of your persanal 
financial interests, or those of someone with whom you have a specified relationship, may be 
affected by BRAC decisions or recommendations. Ethics laws and regulations require you to 
avoid not only actual conflicts, but even the appearance of a conflict of interest or loss of 
impartiality. Because of the importrum and visibility of the BRAC process, which will impact 
the lives of many Americans and their communities, wt. must insure that the public has complete 
confidence in the process. 

As  commissioners, you are participating personidly and substnnti:dly in the BRAC 
prcmss. As such, you nwst be conc~rncd about potential conflicts of interest. 

While the SF 278, Financial Disclosurtl Fortn, that you have already submitted, is a good 
starting point. you have interests and relationships that may be involved in the BRAC process 
that arc not reportable on them. For exatnple, you do not report your pcrsonal residence or 
vacation property on thc SF 275 unless you rent them. 

We have developed this guidance to help you identify the relntionships and interests that 
are nvt reported on the disclosure forms. Please review this guidance to determine whether you 
hwe m y  of the tinancia1 interests or relationships discussed below. tf you bcliz\*c that any of 
these interests or relationships may be nfkctcd by any potential BRAC decision, wc c m  discuss 
them at your carliest convenience. Whon p u  becomc aware that specific installations arc 
identiti ed in the BRAC process, please rcview your interests cmd relationships again in 
connection with those installations. 

Relationships 

* General Partners: Do you havc gcncral pal-tncrs in busincss ventures? 

* Potential Employers: Arc you nogotiuting for, or do you h a w  an ;irrringcrncnt 
concerning, prospective cmplaymcnt with an organization'? 
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* Members of your Household: Do you have members of your household in addition to 
those whose interests are already reported on our financial statement, i.e., someone other 
than your spouse or minor children'? 

Business Relationship: Do you have, or seek to have, a business, contractual or 
financial relationship with someone, other than a routine consumer transaction'? 

Close Relatives: Do you have relatives with whom you have a close personal 
relationship? (Yes, of course.) 

Previous Employers: Have you, in the last year servcd as :In officer. director. trustcc. 
gcnc'ral partner. agent, ilttor[l~y, consultrznt, contractor, or cr~.~ploycc'.' 

Relative's Employers: Is your spouse, parent, or dependent child serving, or are they 
seeking to serve, as an officer, director, trustee, general partner, agent. attorney, 
consultant, contractor, or ornployee? 

* Organizations: Are you an active participant in an organization. other than a political 
party'? 

Potential Contlict 

If you have identified any of the relationships in the previous questions. do any of them, 
to your knowledge, involve an entity at a military installation subject to the BRAG process, or do 
any have a financial interest that could bc "directly and predictably" affcctcd by a BRAC 
decision? 

"Directly" means a closc. c i ~ u ~ d  link between a BRAC reconmendation and 
any sxpccted effect an a finnncirtl interest. Tho effect does not have to be 
irnmediate. "Prcdietnble" Incans a real. not speculative, possibility that a 
BRAC rccornrnenclation will affect thu financial interest. The dollar amount 
of the gain or loss is inmateritll. 

For your convenience, we have developed the following list of financial intarcsts to help 
you in evaluating the effect of a BliAC decision. You should also consider any other interests of 
which you are aware. 

Financial Interests 

Salaries from military installations or contractors at military installations. 

* Ownership of real estate in the vicinity of a military installation. 

* Interest in business activities, including utilities and DoD contructors. that do busincss 
with a military installation. 
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Bonds issued by townskities in the vicinity of a military installation. 

Pensions &om contractors at military installations. 

Active affiliation with a civic or private BRAC-proofing or Save-the-Base type 
organization. 

Potential employment interest with a person/organization that could be affected by 
closing or realigning a military installation. 

Examples of how the relationships and interests may interact fc~llow: 

* Your sister works for a contactor whose major source of business is a military 
installation, and she owns her home in the vicinity. 

Your daughter works at n restaurant that depends upon tht: patronage of personnel at a 
milita~y instdlation. 

* You are actively participating in n Save-the-Base organization in your porsonal capacity. 

* Your son has n large investment in municipal bonds issued by 3 city that could be greatly 
affected if a major base clnscd. 

2. If you determine that any of these interests or reliitionships exist. we can rcview them in a 
timcly fashion and take appropriate action to rcsolvc any cjucstions. 

General Counsel , , " 
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May 20,2005 

DELEGATION OF AUTHORITY 

TO: Files 

FROM: Chairman, Anthony J. Principi 

SUBJECT: Designation of the Ethics Official 

As the Chairman of the Base Closure and Realignment (BRAC) Commission, I have 
previously delegated the authority to act as Ethics Official to General Counsel, David C. 
Hague. As of May 21,2005, I am hereby delegating this authority to Associate General 
Counsel, Ms. Rurnu Sarkar. She shall have the authority to serve as the Commission's 
Ethics Official and, in that capacity, to provide legal counsel and guidance concerning 
ethics and related issues for all aspects of the Commission's activities, as needed. 

This delegation of authority may be further redelegated in writing, as necessary. 
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ETHICS RULES FOR BRA C COMMISSIONERS 

Introduction 

This summary has been prepared primarily for members appointed to serve on the 2005 Base 
Realignment and Closure (BRAC) Commission. If you have questions on any of the topics 
covered in this guidance, you should consult with an attorney in the General Counsel's Office. 

Definition of a Special Government Employee (SGE) 

As a Commissioner, you have been appointed as an "SGE," or "special Government employee." 
An SGE is an officer or employee in the executive branch of the Federal Government who is 
appointed to perform temporary duties, with or without compensation, for a period not to exceed 
130 days during any period of 365 consecutive days. 18 U.S.C. 202(a). Even if you exceed the 
130 days, you will still be considered to be an SGE for the remainder of that 365-day period. All 
days you work (whether paid or unpaid), and even if you do not work the entire day, counts 
towards the 130 day limit. The 365-day period begins the day you start working (not the day you 
were appointed to the BRAC Commission). The SGE status is important because the ethics rules 
for SGEs are somewhat less restrictive than the rules for other Federal employees and officials. 

Financial Disclosure Reporting Requirements 

All BRAC Commissioners have been appointed as SGEs, and are required under the Ethics in 
Government Act, as amended by the Ethics Reform Act of 1989, and 5 C.F.R. Part 2634, to file a 
financial disclosure report (SF-278 form) when first appointed. (Commissioners also may be 
required to update the information on the report before each meeting throughout their term of 
appointment.) 

The information reported is used to determine the matters for which a Commissioner must be 
disqualified under the criminal financial conflict of interest statute, 18 U.S.C. 208(a), and the 
matters for which a Commissioner may be granted a waiver under 18 U.S.C. 208(b). Complete 
reporting is essential to protect the Commissioner from inadvertently violating any of the 
criminal conflict of interest statutes, and to assure the public that the advice provided 
by the BRAC Commission is free from any real, or perceived, conflicts of interest. 

The information reported by Commissioners is confidential. However, once you have worked 
for 60 days or more for the BRAC Commission in any period of 365 consecutive days, this SF- 
278 form may be released upon an appropriate request. However, the SF-278 form may not be 
released under Freedom of Information (FOIA) requests. 

I. Criminal Conflict of Interest Statutes 

The following criminal conflict of interest statutes (18 U.S.C. 201-216) apply to SGEs: 
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18 US. C. 201. Section 201, commonly known as the "bribery and illegal gratuities" 
statute, prohibits Federal employees, including SGEs, from seeking, accepting, or 
agreeing to receive anything of value in return for being influenced in the performance of 
an official act. 

18 US.C 203. Section 203 prohibits an SGE fiom receiving compensation for 
representational services rendered by the employee or another person before HHS or 
another Federal agency or other specified entity (such as a court or commission) in any 
particular matter involving a specific partv (i) in which the SGE has participated 
personally and substantially as a Government employee, or (ii) which is pending in the 
Government agency in which the SGE is serving if the SGE has served for more than 60 
days during the immediately preceding 365 days. 

Exempted from this rule are representations required in the proper discharge of official 
duties. Also exempted are representations required in the performance of work under a 
grant, contract or other agreement with or for the benefit of the Government. 

A particular matter involving specific parties is a matter that is focused upon the interests 
of specific persons, or a discrete and identifiable class of persons. Particular matters may 
include, but are not limited to, reviews of grant proposals or contract applications, other 
funding decisions, studies or approvals of scientific studies or projects, and other actions 
that involve deliberation, decision, or action. 

Representational services include communications (written or oral) and appearances 
made on behalf of someone else, generally with the intent to influence or persuade the 
Government. 

An inquiry as to the status of a pending matter is not necessarily a representation, 
although depending upon the context of the inquiry, it could give rise to the appearance of 
a prohibited representation. 

To avoid appearance problems, during the period in which a the BRAC Commission is in 
session, Commissioners are advised not to contact Department staff concerning any 
matters pending before the agency, or as to which the agency has an interest. 

18 US. C 205. Section 205 prohibits an SGE from representing a party, with or without 
compensation, before the BRAC Commission or another Federal agency or other 
specified entity (such as a court or commission) in any particular matter involving, a 
specific party in which the United States is a party or has a direct and substantial interest: 
(i) that the SGE participated in personally and substantially as a Government employee; 
or (ii) which is pending in the agency in which the SGE is serving, if the SGE has served 
for more than 60 days during the immediately preceding 365 days. 
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I 8  US. C. 20% Section 207, the "post-employment" statute, imposes a lifetime ban on a 
former SGE from representing another person or entity to the BRAC Commission or 
another Federal agency or other specified entity (such as a court or commission) in 
particular matter involving a specific  arty in which the former SGE participated 
personally and substantially while serving in the Government. In addition, for two years 
after terminating Federal employment, an SGE may not make such representational 
communications to the Government regarding specific party matters that were pending 
under his or her official responsibility during the last year of Government service. 

Moreover, "senior employees," those paid at an annual rate equivalent to level ES-5 in the 
Senior Executive Service, are subject to a one-year "cooling-off' period which precludes 
any contacts with their former agency on any matter for which official action is sought, 
even if the former employee had no involvement with the matter while in Government 
service. For SGEs, this one-year "cooling-off' period does not apply if the SGE served 
less than 60 days in the one-year period prior to termination of senior employee status. 

I 8  U.S.C. 208. Section 208(a), the main conflict of interest statute, prohibits an SGE 
from participating personally and substantially in any particular matter that could affect 
the financial interests of the SGE, the SGE's spouse, minor child, general partner, an 
organization in which the SGE serves as an officer, director, trustee, general partner, or 
employee, or an organization with which the SGE is negotiating or with which the SGE 
has an arrangement for prospective employment. 

A waiver for Commissioners may be granted under 1 8 U.S.C. 208(b)(3). Section 208(b)(3) 
authorizes issuance of a waiver to an SGE who serves on a commission subject to the Federal 
Advisory Committee Act if the official responsible for the individual's appointment certifies in 
writing that the need for the individual's services outweighs the potential for a conflict of interest 
created by the particular financial interest involved. 

The waiver granted is considered a "general" waiver, in that it allows participation in matters that 
affect all institutions, or types of institutions, similarly. Even with a general waiver, however, 
SGEs must disqualify themselves from participation in all matters that specifically and uniquely 
affect their financial interests. The Ethics Official or the Designated Federal Official are 
available to further explain the procedures for disqualification. 

In addition, under regulations issued by the Office of Government Ethics, a regulatory (i.e., 
automatic) waiver of the disqualification requirement of 18 U.S.C. 208 is available under certain 
circumstances, including instances involving the following classes of financial interests: 

interests held in broadly diversified investment funds; 

publicly traded securities of $5,000 or less; 

publicly traded securities of $25,000 or less if the matter is a general policy matter 
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and the total value of all investments in the affected industry sector is no more 
than $50,000; 

In addition, there is an automatic exemption which allows SGEs serving on Federal advisory 
commissions to participate in matters of general applicability where the otherwise-disqualifying 
financial interest arises solely from the Commissioner's federal employment or prospective 
employment, provided that the matter will not have a special or distinct effect on the employee or 
employer other than as part of a class. 

11. Standards of Ethical Conduct 

The following are some of the major Standards of Ethical Conduct regulations (5 C.F.R. Part 
2635) that may pertain to BRAC Commissioners during the term of their appointment: 

1. Teaching, Speaking and Writing in a Personal Capacity (Other Than as a Government 
Employee) 

Generally, during their term of appointment, BRAC Commissioners may continue to receive 
fees, honoraria, and other compensation for teaching, speaking and writing undertaken in their 
personal or non-Governmental capacities. However, there are some limitations: 

(1) An SGE is prohibited from receiving compensation for teaching, speaking, and 
writing that "relates to the employee's official duties." 5 C.F.R. 2635.807. The 
"relatedness" test is met for an SGE if: 

(1) the activity is undertaken as an official Government duty; 

(2) the circumstances indicate that the invitation to engage in the activity was 
extended to the SGE primarily because of the employee's position in the 
Government rather than the employee's expertise on the particular subject 
matter; 

(3) the invitation to engage in the activity or the offer of compensation for the 
activity was extended to the employee, directly or indirectly, by a person 
who has interests that may be affected substantially by the performance or 
nonperformance of the employee's official duties; 3 

(4) the information conveyed through the activity draws substantially on ideas 
or official data that are confidential or not publicly-available. 

(2) Additionally, if a Commissioner serves for 60 days or less during a one-year 
period, the SGE may not accept compensation for teaching, speaking, and writing 
if the subject matter of the teaching, speaking or writing concerns a particular 
matter, involving - specific parties, in which the SGE participated or is participating 
personally and substantially as a Government employee. 

5 
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(3) If a Commissioner serves for more than 60 days, the SGE is additionally 
prohibited from receiving compensation for teaching, speaking, and writing if the 
subject of the activity deals in significant part with any matter to which the SGE is 
presently assigned or was assigned during the previous one-year period. 

EXCEPTIONS: 

1. This rule does not preclude a Commissioner fiom receiving compensation for teaching, 
speaking, or writing on a subject within the Commissioner's discipline or inherent area of 
expertise based on the SGE's educational background or experience. The outside activity 
must not be about or distinctly related to the work the SGE is providing to the 
Government. 

2. These restrictions also do apply to teaching a course requiring multiple presentations 
that is part of the regularly established curriculum of an institution of higher education, an 
elementary or secondary school, or a program of education or training sponsored and 
funded by the Federal, State, or local government. 

111. Gifts 

Any gift given to a Commissioner because of the member's service on the BRAC Commission 
will raise concerns. The Ethics Official or the Designated Federal Official should be consulted 
should this situation arise. Gifts given to a Commissioner because of their position or 
achievements in the private (non-Government) sector may be permitted, depending on the 
circumstances. (Under the Foreign Gifts and Decorations Act, 5 U.S.C. Sec. 7342, gifts from 
foreign governments of a minimal value of $305.00 or less may be accepted, but please consult 
the Ethics Official concerning this.) 

IV. Impartiality 

Although Commissioners are prohibited under 18 U.S.C. 208(a) fiom participating in matters in 
whch they have a financial interest, there may be other circumstances in which a 
Commissioner's participation in a particular matter involving specific parties would raise a 
question regarding the Commissioner's impartiality in the matter. For example, a 
Commissioner's impartiality may be questioned if he or she has business ties to a contractor near 
a base scheduled for closure or realignment, or has a close personal or professional relationship 
with such a business concern. In such circumstances, the Commissioner should discuss the 
relationship with the Ethics Official or the Designated Federal Official so that a determination 
may be made as to whether the Commissioner in question should be disqualified from 
participation in the matter, or should be granted an "authorization" to permit the Commissioner 
to participate in the matter. 5 C.F.R 2635.502. 
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V. Misuse of Position 

Commissioners are also subject to a number of prohibitions intended to address the use, or 
appearance of use, of "public office for private gain." 5 C.F.R. Part 2635, Subpart G. These 
prohibitions include: 

Using their BRAC or DoD titles or referring to their Government positions for 
their own private gain, the private gain of friends, relatives, or anyone with whom 
they are affiliated in a non-Governmental capacity (including nonprofit 
organizations which they serve as officers, members, employees, or in any other 
business relationship), or for the endorsement of any product, service, or 
enterprise. 

Using their official titles or Government positions to coerce or induce another 
person to provide any benefit to themselves or another person. 

Using non-public Government information in a financial transaction to further 
their private interests or those of another, or disclosing confidential or non-public 
information without authorization. 

Using Government property for unauthorized purposes. 

VI. Employment by, or Gifts from, Foreign Governments 

There are Constitutional limitations on a Commissioner's employment by a foreign government, 
including political subdivisions of a foreign government. For SGEs, this provision has particular 
relevance to positions with foreign universities that are government-operated rather than private 
institutions. United States Constitution, art. I 9, cl. 8. There are also statutory provisions 
restricting acceptance of gifts from foreign governments. 5 U.S.C. 7342. Commissioners should 
consult with the Ethics Official or the Designated Federal Official for details about these 
restrictions. 

VII. Lobbying Activities 

In their official capacities or as a group, Commissioners are prohibited from engaging in any 
activity which directly or indirectly encourages or directs any person or organization to lobby one 
or more members of Congress. 18 U.S.C. 19 13. When authorized, Commissioners may appear 
before any individual or group for the purpose of informing or educating the public about a 
particular policy or legislative proposal. 

Commissioners also may communicate to Members of Congress at the request of any 
Representative or Senator. Communications to Members of Congress initiated by individual 
Commissioners, in their official capacity as members of the BRAC Commission, should be 
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coordinated through the Office of the Chairman. 

As private citizens, Commissioners may express their personal views (but not the views of the 
BRAC Commission by stating their affiliation with the Commission, by factually state the 
Commissioner's official position on the matter (to the extent that non-public information is not 
used). However, Commissioners may not take new positions and represent those views as the 
BRAC's position on the matter. Moreover, in expressing their private views, as with all other 
personal (non-Governmental) activities, Commissioners are not permitted to use Government 
computers, copiers, telephones, letterhead, staff resources, or other appropriated funds. All 
personal activities must occur "off duty time." 

In addition, Commissioners are prohibited in their personal capacities from making 
representations on behalf of others, to the Government, on particular matters involving specific 
parties in which they were involved as Government employees. (See discussion above under 18 
U.S.C. 203 & 205.) 

VIII. Political Activities 

The Hatch Act (5 U.S.C. 7321-7328) prescribes the restrictions on certain political activities of 
Federal employees. Unlike the criminal statutes and most of the other ethics rules which are 
fully applicable to an SGE throughout the SGE's entire term of appointment, the Hatch Act 
restrictions apply only during the period of any day in which the SGE actually is performing 
Government business. For example, if an SGE attends a BRAC Commission meeting from 8:00 
am - 1:00 pm, at 3:00 pm, the SGE could attend a political fund raiser and even solicit political 
contributions from the attendees. There are also criminal political statutes that apply at all times 
and prohibit coercion and intimidation regarding political activities. 

If you are considering engaging in political activities such as those described below in the chart), 
please contact the Ethics Official or the Designated Federal Official for guidance before agreeing 
to or accepting any participation in political activities. 
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Ethics Program Responsibilities (5 CFR §2638.203*) 

Program Element ~dmi&sfrati<e Aspects Substantive Aspects 

Financial Disclosure* - 
-- ---. 

Public and 
Contidential 

. 
1 .Develop written C ~ n o w l e d g e  of 5 CFR $2634 

J procedures and systems for -AM@ ~ _ ~ e y j ~ w . f ~ f s r  
identifjringlnotifying filers 

> 
both technical suf'ficiency 

and for collecting/reviewing and compliance with ethics 
the forms laws and regulations 
2.Develop a tracking 

v/ system(s) 
3.Maintain appropriate filing 

/' systems 

Training* 6 4) 

b- New employee orientation $ @ $ g i g a n  annual written 
training plan Nh' 

G L y g e  of 5 iii 
-'Abrfi*ute &xktda&rnf --- 

briefings: 2.Identify employees and appropriate and meaningful 
Public filers /track type of training ethics training 
Other covered employees deliveredlreceived courseslmaterials 

I/ 3.Schedule training sessions -Knowledge of ethics laws 
k' 4.Disseminate materials and regulations 

Counseling* 

Written advice 

1 .Document advice 
2.Maintain a filing system 

-Knowledge of ethics laws 
and regulations 
-Ability to analyze factual 
situations, apply the 
appropriate rules, and 
provide accurate advice 

Travel Payments 

Prior approval/Conflicts -Knowledge of 3 1 USC 
analysis requests/approvals $1353 and 41 CFR $304-1 

2.Prepare semi-annual report -Ability to conduct conflict 
Reporting analyses 
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5 CFR Ch. XVI (1-145 Edition) 

must file an application to review the report. 
However, the supervisor of an official with 
whom the deputy general counsel consults 
concerning matters arising in the review 
process need not file such an application. 

Example 2. A state law enforcement agent 
is conducting an investigation which in- 
volves the private financial dealings of an in- 
dividual who has filed a public financial dis- 
closure report. The agent must complete a 
written application in order to inspect or ob- 
tain a copy. 

Example 3. A financial institution has re- 
ceived an application for a loan from an offi- 
cial which indicates her present financial 
status. The official has filed a public finan- 
cial disclosure statement with her agency. 
The financial institution cannot be given ac- 
cess to the disclosure form for purposes of 
verifying the information contained on the 
application. 

(g)(l) Any public report filed with an 
agency or transmitted to the Director 
of the Office of Government Ethics 
under this section shall be retained by 
the agency, and by the Office of Gov- 
ernment Ethics when i t  receives a 
copy. The report shall be made avail- 
able to the public for a period of six 
years after receipt. After the six-year 
period, the report shall be destroyed 
unless needed in an ongoing investiga- 
tion, except tha t  in the case of an indi- 
vidual who filed the report pursuant to 
§2634.201(c) as a nominee and was not 
subsequently confirmed by the Senate, 
or who filed the report pursuant to 
§2634.201(d) as a candidate and was not 
subsequently elected, the report, unless 
needed in an ongoing investigation. 
shall be destroyed one year after the 
individual either is no longer under 
consideration by the Senate or is no 
longer a candidate for nomination or 
election to the Office of President or 
Vice President. See also the OGEl 
GOVT-1 Governmentwide executive 
branch Privacy Act system of records 
(available for inspection a t  the Office 
of Government Ethics), as well as any 
applicable agency system of records. 

(2) For purposes of paragraph (g) (1) of 
this section. in the case of a reporting 
individual with respect to whom a 
trust has been certified under subpart 
D of this part. a copy of the qualified 
trust agreement. the list of assets ini- 
tially placed in the trust. and all other 
publicly available documents relating 
to  the trust shall be retained and made 
available to the public until the peri- 

ods for retention of all other reports of 
the individual have lapsed under para- 
graph (g)(l) of this section. 

(Approved by the Office of Management and 
Budget under control numbers 3209-0001 and 
3209-0002) 

157 FR 11821, Apr. 7, 1992: 57 FR 21854, May 22, 
1992, as amended at 59 FR 34756. July 7, 19941 

52634.604 Custody of and denial of 
public access to confidential re- 
ports. 

(a) Any report filed with an agency 
under subpart I of this part shall be re- 
tained by the agency for a period of six 
years after receipt. After the six-year 
period, the report shall be destroyed 
unless needed in an ongoing investiga- 
tion. See also the OGEIGOVT-2 Govern- 
mentwide executive branch Privacy 
Act system of records (available for in- 
spection a t  the Office of Government 
Ethics), as well as any applicable agen- 
cy system of records. 

(b) The reports filed pursuant to  sub- 
part I of this part are confidential. No 
member of the public shall have access 
to such reports, except pursuant to the 
order of a Federal court or as otherwise 
provided under the Privacy Act. See 5 
U.S.C. 552a and the OGEJGOVT-2 Pri- 
vacy Act system of records (and any 
applicable agency system); 5 U.S.C. 
app. (Ethics in Government Act of 1978, 
section 107(a)): sections 201(d) and 
502(b) of Executive Order 12674. as 
modified by Executive Order 12731; and 
5 2634.901 (d). 

I57 FR 11821. Apr. 7, 1992: 57 FR 21854, May 22. 
19921 

5 2634.605 Review of reports. 
(a) In general. The designated agency 

ethics official shall normally serve as 
the reviewing official for reports sub- 
mitted to his agency. That responsi- 
bility may be delegated, except in the 
case of certification of nominee reports 
required by paragraph (c) of this sec- 
tion. See also S 2634.lO5(q). He shall note 
on any report or supplemental report 
the date on which i t  is received. Except 
as indicated in paragraph (c) of this 
section, all reports shall be reviewed 
within 60 days after the date of filing. 
Reports reviewed by the Director of the 
Office of Government Ethics shall be 
reviewed within 60 days from the date 
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on which they are received by that Of- 
fice. Final certification in accordance 
with paragraph (b)(2) of this section 
may, of necessity, occur later, where 
additional information is being sought 
or remedial action is being taken under 
this section. 

(b) Responsibilities of reviewing om- 
cials-(1) Initial review. The reviewing 
official may request an intermediate 
review by the filer's supervisor. In the 
case of a filer who is detailed to  an- 
other agency for more than 60 days 
during the reporting period, the re- 
viewing official shall obtain an inter- 
mediate review by the agency where 
the filer served as a detailee. After ob- 
taining any intermediate review or de- 
termining that such review is not re- 
quired, the reviewing official shall ex- 
amine the report to determine, to his 
satisfaction that: 

(i) Each required item is completed; 
and 

(ii) No interest or position disclosed 
on the form violates or appears to vio- 
late: 

(A) Any applicable provision of chap- 
ter 11 of title 18, United States Code: 

(B) The Act, as amended, and the im- 
plementing regulations; 

(C) Executive Order 12674, as modified 
by Executive Order 12731. and the im- 
plementing regulations: or 

(D) Any other agency-specific statute 
or regulation which governs the filer. 

(2) Signature by reviewing official. If 
the reviewing official determines that 
the report meets the requirements of 
paragraph (b)(l) of this section, he 
shall certify i t  by signature and date. 
The reviewing official need not audit 
the report to  ascertain whether the dis- 
closures are correct. Disclosures shall 
be taken a t  "face value" as correct, un- 
less there is a patent omission or ambi- 
guity or the official has independent 
knowledge of matters outside the re- 
port. However, a report which is signed 
by a reviewing official certifies that 
the filer's agency has reviewed the re- 
port, and that  the reviewing official 
has concluded that each required item 
has been completed and that on the 
basis of information contained in such 
report the filer is in compliance with 
applicable laws and regulations noted 
in paragraph (b) (1) (ii) of this section. 

(3) Requests for, and review based on, 
additional information. If the reviewing 
official believes that additional infor- 
mation is required, he shall request 
that  i t  be submitted by a specified 
date. This additional information shall 
be made a part of the report. If the re- 
viewing official concludes, on the basis 
of the information disclosed in the re- 
port and any additional information 
submitted, that the report fulfills the 
requirements of paragraph (b) (1) of this 
section, the reviewing official shall 
sign and date the report. 

(4) Compliance with applicable laws and 
regulations. If the reviewing official 
concludes that information disclosed in 
the report may reveal a violation of ap- 
plicable laws and regulations as speci- 
fied in paragraph (b)(l) (ii) of this sec- 
tion, the official shall: 

(i) Notify the filer of that  conclusion: 
(ii) Afford the filer a reasonable op- 

portunity for an oral or written re- 
sponse: and 

(iii) Determine, after considering any 
response, whether or not the filer is 
then in compliance with applicable 
laws and regulations specified in para- 
graph (b)(l)(ii) of this section. If the re- 
viewing official concludes that the re- 
port does fulfill the requirements, he 
shall sign and date the report. If he de- 
termines that i t  does not, he shall: 

(A) Notify the filer of the conclusion; 
(B) Afford the filer an opportunity 

for personal consultation if prac- 
ticable; 

(C) Determine what remedial action 
under paragraph (b)(5) of this section 
should be taken to  bring the report 
into compliance with the requirements 
of paragraph (b)(l)(ii) of this section: 
and 

(D) Notify the filer in writing of the 
remedial action which is needed, and 
the date by which such action should 
be taken. 

(5) Remedial action. (i) Except in un- 
usual circumstances, which must be 
fully documented to the satisfaction of 
the reviewing official, remedial action 
shall be completed not later than three 
months from the date on which the 
filer received notice that the action is 
required. 

(ii) Remedial action may include, as 
appropriate: 
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(A) Divestiture of a conflicting inter- 
est (see subpart J of this part); 

(B) Resignation from a position with 
a non-Federal business or other entity; 

(C) Restitution; 
(D) Establishment of a qualified blind 

or diversified trust under the Act and 
subpart D of this part; 

(E) Procurement of a waiver under 18 
U.S.C. 208(b)(l) or (b)(3): 

(F) Preparation of a written instru- 
ment of recusal (disqualification); or 

(G) Voluntary request by the filer for 
transfer, reassignment, limitation of 
duties, or resignation. 

(6) Compliance or referral. (i) If the 
filer complies with a written request 
for remedial action under paragraph 
(b) (4) of this section, the reviewing offi- 
cial shall indicate, in the comment sec- 
tion of the report, what remedial ac- 
tion has been taken. The official shall 
also sign and date the report. 

(ii) If the filer does not comply by the 
designated date with the written re- 
quest for remedial action transmitted 
under paragraph (b)(4) of this section, 
the reviewing official shall, in the case 
of a public filer under subpart B of this 
part, notify the head of the agency and 
the Office of Government Ethics, for 
appropriate action. Where the filer is 
in a position in the executive branch 
(other than in the uniformed services 
or the Foreign Service), appointment 
to which requires the advice and con- 
sent  o f  the  Senate,  the  Director o f  the  
Office of Government Ethics shall refer 
the matter to  the President. In the 
case of the Postmaster General or Dep- 
uty Postmaster General, the Director 
of the Office of Government Ethics 
shall recommend to the Governors of 
the Board of Governors of the United 
States Postal Service the action to be 
taken. For confidential filers, the re- 
viewing official will follow agency pro- 
cedures. 

(c) Expedited procedure in the case of 
individuals appointed by the President 
and subject to confirmation by the Senate. 
In the case of a report filed by an indi- 
vidual described in 52634.201(c) who is 
nominated by the President for ap- 
pointment to  a position that  requires 
the advice and consent of the Senate: 

(1) The Executive Office of the Presi- 
dent shall furnish the applicable finan- 
cial disclosure report form to the 

nominee. I t  shall forward the com- 
pleted report to the designated agency 
ethics official a t  the agency where the 
nominee is serving or will serve, or it 
may direct the nominee to file the 
completed report directly with the des- 
ignated agency ethics official. 

(2) The designated agency ethics offi- 
cial shall complete an accelerated re- 
view of the report, in accordance with 
the standards and procedures in para- 
graph (b) of this section. If that official 
concludes that the report reveals no 
conflict of interest under applicable 
laws and regulations, the official shall: 

(i) Attach to the report a description 
(when available) of the position to  be 
filled by the nominee: 

(ii) Personally certify the report by 
signature, and date the certification; 

(iii) Write an opinion letter to  the Di- 
rector of the Office of Government Eth- 
ics, personally certifying that  there is 
no unresolved conflict of interest under 
applicable laws and regulations, and 
discussing: 

(A) Any actual or apparent conflicts 
of interest that were detected during 
the review process: and 

(B) The resolution of those real or ap- 
parent conflicts, including any specific 
commitment, ethics agreement entered 
under the provisions of subpart H of 
this part, or other undertaking by the 
nominee to resolve any such conflicts. 
A copy of any commitment, agreement. 
or other undertaking which i s  reduced 
to writing shall be sent to the Director. 
in accordance with subpart H of this 
part; and 

(iv) Deliver the letter and the report 
to  the Director of the Office of Govern- 
ment Ethics, within three working 
days after the designated agency ethics 
official receives the report. 

NOTE: The designated agency ethics offi- 
cial's certification responsibilities in 
§2634.605(c) are nondelegable and must be ac- 
complished by him personally, or by the 
agency's alternate designated agency ethics 
official. in his absence. See 52638.203 of this 
chapter. 

(3) The Director of the Office of Gov- 
ernment Ethics shall review the report 
and the letter from the designated 
agency ethics official. If the Director is 
satisfied that no unresolved conflicts of 
interest exist, then the Director shall 
sign and date the report form. The Di- 
rector shall then submit the report 
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with a letter to the appropriate Senate 
committee, expressing the Director's 
opinion whether, on the basis of infor- 
mation contained in the report, the 
nominee has complied with all applica- 
ble conflict laws and regulations. 

(4) If, in the case of any nominee or 
class of nominees, the expedited proce- 
dure specified in this paragraph cannot 
be completed within the time set forth 
in paragraph (c)(2)(iv) of this section, 
the designated agency ethics official 
shall inform the Director. When nec- 
essary and appropriate, the Director 
may modify the rule of that paragraph 
for a nominee or a class of nominees 
with respect to a particular depart- 
ment or agency. 

12634.606 Updated disclosure of ad- 
vlce-and-consent nominees. 

(a) General rule. Each individual de- 
scribed in 2634.201(c) who is nominated 
by the President for appointment to a 
position that  requires advice and con- 
sent of the Senate, shall, a t  or before 
the commencement of the first Senate 
committee hearing to  consider the 
nomination, submit to the committee 
an amendment to  the report previously 
filed under §2634.201(c) and transmit 
copies of the amendment to  the des- 
ignated agency ethics official referred 
to  in §2634.605(~)(1) of this subpart and 
to  the Office of Government Ethics, 
which shall update, through the period 
ending no more than five days prior to  
the commencement of the hearing, the 
disclosure of information required with 
respect to  receipt of: 

(1) Outside earned income; and 
(2) Honoraria, as defined in 

5 2634.lO5(i). 
(b) Additional certification. In each 

case t o  which this section applies, the 
Director of the Office of Government 
Ethics shall, a t  the request of the com- 
mittee considering the nomination, 
submit to the committee an opinion 
letter of the nature described in 
5 2634.605(c) (3) of this subpart con- 
cerning the updated disclosure. If the 
committee requests such a letter, the 
expedited procedure provided by 
52634.605(c) of this subpart shall govern 
review of the updated disclosure, which 
shall be deemed a report filed for pur- 
poses of that paragraph. 

9 2634.607 Advice and opinions. 
To assist employees in avoiding situ- 

ations in which they might violate ap- 
plicable financial disclosure laws and 
regulations: 

(a) The Director of the Office of Gov- 
ernment Ethics shall render formal ad- 
visory opinions and informal advisory 
letters on generally applicable mat- 
ters, or on important matters of first 
impression. See also subpart C of part 
2638 of this chapter. The Director shall 
insure that these advisory opinions and 
letters are compiled, published, and 
made available to agency ethics offi- 
cials and the public. Good faith reli- 
ance on such opinions shall provide a 
defense to any penalty or sanction pro- 
vided by this part for fact situations 
indistinguishable in all material as- 
pects from those in the opinion. 

(b) Designated agency ethics officials 
will offer advice and guidance to  em- 
ployees as needed, to assist them in 
complying with the requirements of 
the Act and this part on financial dis- 
closure. 

Subpart +-Penalties 

SOURCE: 57 FR 11824. Apr. 7. 1992. unless 
otherwise noted. 

12634.701 Failure to file or falsifying 
reports. 

(a) Referral of cases. The head of each 
agency, each Secretary concerned, or 
the Director of the Office of Govern- 
ment Ethics, as appropriate, shall refer 
to the Attorney General the name of 
any individual when there is reason- 
able cause to believe that  such indi- 
vidual has willfully failed to  file a pub- 
lic report or information required on 
such report, or has willfully falsified 
any information (public or confiden- 
tial) required to be reported under this 
part. 

(b) Civil action. The Attorney General 
may bring a civil action in any appro- 
priate United States district court 
against any individual who knowingly 
and willfully falsifies or who know- 
ingly and willfully fails to  file or re- 
port any information required by filers 
of public reports under subpart B of 
this part. The court in which the ac- 
tion is brought may assess against the 
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CONFLICTS OF INTEREST AND BRAC 

Potential Conflicting Financial and Personal Interests 

What is a conflict of interest? You will have a conflict if any of your personal financial 
interests, or those of someone with a relationship with you, may be affected by the BRAC 
decisions or recommendations. Ethics laws and regulations require personnel to avoid not only 
actual conflicts, but even the appearance of a conflict of interest or a loss of impartiality. 
Because of the importance and visibility of the BRAC process, which could potentially impact 
the lives of many Americans and their communities, the Department must ensure that the public 
has complete confidence in the fairness of the process. 

As individuals participating in BRAC deliberations, you are participating personally and 
substantially in the BRAC process. As such, you must be concerned about potential conflicts of 
interest. That is why you have received the conflicts of interest training. Most, if not all of you, 
have already filed either a Public or Confidential Financial Disclosure Report (SF 275 or OGE 
450) based on your BRAC or other official responsibilities. If you have not done so, please 
consult with one of your BRAC or ethics attorneys immediately. While these reports are a good 
starting point, you may have added interests since you filed your last report. Also, many of the 
interests and relationships that may be involved in the BRAC process are not reportable. For 
example, you do not report your personal residence or vacation property unless you rcnt them. 

We have developed this guidance to help you identify the interests and relationships that 
are not reported on the disclosure forms. Please review it as soon as you can to determine 
whether you have any of the financial interests or relationships discussed below. If you believe 
that any of these interests or relationships may be affected by any potential BRAC decision, 
please contact your BRAC or ethics attorney to discuss as soon as possible. When you become 
aware that specific installations are identified in the BRAC process, please review your interests 
and relationships again in connection with those installations and contact your attorneys to 
discuss. 

RELATIONSHIPS 

1 .  General Partners: Do you have general partners in business ventures? 

2. Potential Employers: Are you negotiating for, or do you have an arrangement 
concerning, prospective employment with an organization? 

3. Members of your Household: Do you have members of your household in addition 
to those whose interests are already reported on your financial statements, i.e., someone other 
than your spouse or minor child? 

4. Business Relationship: Do you have, or seek to have, a business, contractual or 
financial relationship with someone, other than a routine consumer transaction? 
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5 .  Close relatives: Do you have relatives with whom you have a close personal 
relationship? 

6. Previous Employers: Have you, in the last year, served as an officer, director, 
trustee, general partner, agent, attorney, consultant, contractor or employee? 

7. Relative's employers: Is your spouse, parent, or dependent child serving, or are they 
seeking to serve, as an officer, director, trustee, general partner, agent, attorney, consultant, 
contractor or employee? 

8. Organizations: Are you an active participant in an organization, other than a political 
party'? 

Potential Conflict 

If you have identified any of the relationships in the previous questions, are any of them, 
to your knowledge, an entity at a military installation subject to the BRAC process. or do any 
have a financial interest that could be "directly and predictably" affected by a BRAC decision'? 

"Directly" means a close causal link between the BRAC recommendation and any 
expected effect on the financial interest. The effect does not have to be 
immediate. "Predictable" means a real, not speculative, possibility that the BRAC 
recommendation will affect the financial interest. The dollar amount of the gain 
or loss is immaterial. 

For your convenience, we have developed the following list of financial interests to help 
you in evaluating the effect of a BRAC decision. You should also consider any other interests of 
which you are aware. 

Financial Interests 

1. Salaries from military installations or contractors at military installations 

2. Ownership of real estate in the vicinity of a military installation 

3. Interest in business activities, including utilities and DoD contractors, that do 
business with a military installation 

4. Bonds issued by towns/cities in the vicinity of a military installation 

5. Pensions from contractors at military installations 

6. Active affiliation with a civic or private BRAC-proofing or Save-the-Base type 
organization 
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7. Potential employment interest with a persodorganization that could be affected by 
closing or realigning a military installation 

~ x a m ~ l e s  of how the relationships and interests may interact follow: 

1. Your sister works for a contractor whose major source of business is the military 
installation, and she owns her home in the vicinity. 

2. Your daughter works at a restaurant that depends upon the patronage of personnel at a 
military installation. 

3. You are actively participating in a Save-The-Base organization in your persons1 
capxi  ty. 

4. Your son has a large investment in municipal bonds issued by a city that could be 
greatly aff'ected if a major base closed. 

As we discussed, if you determine that any of these interests or relationships exist, please 
contact your BRAC or ethics attonley so that you can discuss them in a timely fashion and take 
appropriate action to resolve any questions. . 

JCSGs and DoD Navy 

Nicole Bayert Dave LaCroix 
693-4542 602-6529 
Nicole.bayert(iosd.~entaaon.mil Dave.lacroixlii),navv.mi~ 

Gail Mason 
697-5305 
mason@,dod~c.osd.mil 

Dave Grimord 
604-82 1 1 
Dave.crimord~navv.tnil 

Army Air Force 

Robert Davenport, Jr. 
693-3665 
Davenrl@,hqda.arrny.mil 

Martin Pankove 
697-0966 
Martin.Pankove@pentagon.af.mil 

Brent Green Jane Love 
614-8130 697-7693 
Brent. meen@hqda.arnw.mil Jane.love@penta~on.af.mil 
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March 7, 2005 

MEMORANDUM FOR SENATORS WARNER AND LEVIN 

and Pe V Levine 

SUBJECT: Conflict of interest issues concerning the Defense Base Closure and Realignment 
Commission 

The Defense Base Closure and Realignment Act of 1990 (I 0 U.S.C. 2687 note), as 
amended by Title of the National Defense Authorization Act for Fiscal Year 2002 
(P.L.107-107, December 28,2001), authorizes a single round of base closure in 2005. The 
administrative instrument for the closure decisions, as in the 199 1, 1993, and 1995 rounds of 
base closure, is the Defense Base Closure and Realignment Commission (the Commission.) The 
procedures set out in the statute raise unique conflict of interest issues. This memorandum 
discusses those issues. 

Backaound on the base closure commission 

The 2005 Defense Base Closure and Realignment Commission is an "independent 
commission", consisting of nine members, including a Chairman, nominated by the President 
and confirmed by the Senate. Under the statute, nominations to the Commission must be 
submitted to the Senate by March 15,12005. The Conlmission is to meet in calendar year 2005. 
The terms of the members, and the Commission itself, terminate on April 15,2006. 

The Chairman and the other members are not hll-time employees; they are paid on a 
daily basis for days they perform services, and they receive travel and per diem expenses. It is 
expected that their actual service will be fewer than 130 days in a year, which makes them 
"special government employees" for the purposes of the criminal statutes and regulations 
governing conflict of interest. Special government employees are subject to certain of the 
criminal statutes only to the extent that they participated personally and substantially as 
employees in particular matters. Those serving fewer than 60 days in a year are also exempt 
from the one-year bar on certain post-enlployrnent communications with the department in which 
they served. Special govemment employees are also partially or wholly exempt from regulatory 
constraints on such things as outside employment and political activity. 

The Committee has not insisted on divestiture by special govemment employees whose 
nominations fall within the Committee's jurisdiction, such as the Regents of the Uniformed 
Services University of the Health Sciences. Rather, it has allowed recusal in situations in which 
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a personal financial interest exists. 

The members of the Commission, while not full-time employees, perform government 
services. The following summarizes the Commission's role in the base closure process. 

- By May 16,2005, the Secretary of Defense must transmit to Congress and publish 
a list of installations recommended for closure or realignment. The 
recommendations must be based upon criteria specified in the statute, and a force 
structure plan and inventory which were earlier submitted to Congress. 

- The Commission is to have access to all information used by the Secretary in 
making h s  recommendations. 

- The Commission holds public hearings on the Secretary's recommendations. 

- Not later than September 8,2005, the Commission transmits its findings and 
conclusions, based upon its review and analysis of the Secretary's 
recommendations, to the President. Additions to the Secretary's 
recommendations require a site visit and an affirmative vote of at least seven 
members of the Commission. 

- By September 23,2005, the President must approve or disapprove the 
Commission's recommendations. 

-- If the President approves the recommendations, he must forward them to 
Congress by November 7,2005. 

-- If he disapproves the recommendations, he must provide the Commission 
with his reasons for disapproval. 

> Thereafter, by October 20,2005, the Commission must submit 
revised recommendations to the President. 

> If the President approves the revised recommendations, he 
forwards them to Congress. 

> If the President does not transmit an approved set of 
recommendations to Congress by November 7, 2005, the closure 
process is terminated. 

- If the President submits approved recommendations to Congress, the 
recommendations will take effect unless Congress passes a resolution of 
disapproval (and overrides the anticipated Presidential veto) withn 45 days after 
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the President submits the recommendations (or by the sine die adjournment of 
Congress). 

As illustrated by the foregoing, the Commission is an integral part of the decision-making 
process, not merely an advisory body. Therefore, Commission Members are subject to the basic 
conflict of interest requirements in 18 U.S.C. 208, which apply to part-time (special government) 
as well as full-time employees. Thus, members may not take actions that would have a direct 
and predictable effect on matters in which they have financial interests. 

Generally, government employees may avoid statutory conflict of interest problems 
through: (1) divestiture; (2) recusal; or (3) a statutory waiver based upon a determination that the 
financial interests are not so substantial as to effect the integrity of the individual's government 
service. A waiver may be granted by the official who appointed the employee, or by the Office 
of Government Ethics for a class of employees. 

Normally, the Committee has required Department of Defense appointees to use 
divestiture as the vehicle for eliminating conflicts of interest. The Committee has on occasion 
accepted recusal, rather than waiver, when the matter involved a closely-held, nomnarketable 
financial interest and the recusal would not substantially impair the ability of the nominee to 
fulfill the duties of office. As noted above, the Committee has accepted recusal and not insisted 
upon divestiture when dealing with part-time positions under its jurisdiction. 

The Committee normally receives only the Standard Form 450, an abbreviated statement 
of a nominee's financial interests, for nominees to part-time positions. In our judgement, the 
Commission's functions are of such importance and sensitivity that nominees should provide the 
Standard Form 278, the full financial report, rather than the Form 450. The Form 278 was 
provided to the Committee when nominees for the 1991, 1993, and 1995 Commissions were 
considered. With the Form 278, the Committee will have information on the nominees7 holdings 
equal to that it receives on nominees for full-time civilian positions in the Department of 
Defense. 

Procedures used in the past to address conflict of interest issues in the base closure process 

In many cases, the issue of whether a base closure or realignment decision would have a 
direct and predictable effect on a particular nominee's financial interests is a matter that cannot 
be determined until the Secretary's base closure list is announced, an announcement that is not 
due until May 16. It is likely that Committee action, confirmation, and appointment of the 
Commission members will have taken place by then. Accordingly, we recommend that the 
Committee follow the same procedure used during the 1991, 1993, and 1995 base closure 
rounds, which was worked out at that time between the Committee and the Department. 

Under that procedure, the following actions would be taken: 
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* .. 
(1) At the time the Secretary's list is announced, the Commission's General Counsel, 

(assuming one is appointed by that time), working with the DOD General Counsel and the Office 
of Government Ethics, will review the financial holdings of each member of the Commission and 
advise the member whether recusal or other remedial action (divestiture or waiver) is necessary. 

(2) The Commission's General Counsel will advise the Committee of the results of the 
review and the actions taken by the members of the Commission. 

(3) The Commission's General Counsel will establish a procedure that will provide for 
similar reviews, and information to the Committee, when and if the Commission considers taking 
action with respect to installations not on the Secretary's list. 

In the base closure rounds held in the 1990s, application of this procedure resulted in 
some members recusing themselves from the consideration of certain installations, other 
members being granted waivers because of the nature and the breadth of their holdings, still 
others being required to divest certain holdings, and at least one member resigning from the 
Commission because he was unwilling to divest himself of certain interests. 

In a letter dated February 22, 1993, BRAC Commission Chairman Courter provided the 
following additional information concerning the operation of the recusal process: 

When it has been determined by the Cornrnission7s General Counsel that a 
Commissioner has a potential conflict of interest and the recommended remedial measure 
is recusal in regards to the base, to avoid a conflict of interest or perception of a conflict, 
the Commission will adopt the following policy: the Commissioners shall be prohibited 
from participation in any and all discussions, debate and actions regarding the base in 
question. Additionally, Commissioners will not participate in any discussions, debate or 
actions involving bases that are being considered as substitutes to the first base in 
question. The prohibition regarding substitute bases will take effect the moment the 
additional base(s) is/are being considered as substitute(s) to the original base. 

We would anticipate that the 2005 Commission would operate under similar constraints 
with regard to individual members who are recused from consideration of particular bases. 

Conclusion 

The Office of Government Ethics agreed with this procedure in the 1991, 1993, and 1995 
BRAC rounds. In our judgement, these arrangements appropriately balance the necessity for 
adjustments caused by the statutory schedule of the Commission, the criminal conflict of interest 
statutes, and the Committee's accepted conflict of interest practices. 
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Schedule C, Part I1 (Agreements or Arrangements) A Presidential nominee to a position requiring the advice 
Show any agreements or arrangements as of the date of and consent of the Senate shall file with the Senate Executive Branch Personnel 

PUBLIC FINANCIAL 
filing. committee considering the nomination an amendment to 

the initial report, which shall update all items of earned 
* Schedule D - The reporting period is the preceding two income and honoraria through the period ending no 
calendar years and the current calendar yearup to the date earlier than 5 days before the scheduled date of the 

Instructions for Completing SF 278 

I. Introduction 

Reporting Periods 

Incumbents: Complete Schedules A, B, C, and Part I of 
D. The reporting period is the preceding calendar year, 
except Part I1 of Schedule C and Part I of Schedule D 
where you must also include any positions held and 
agreements or arrangements made from the beginning of 
the filing yearuntil the date you file. Schedule B neednot 
include transactions made, or gifts or reimbursements 
received, during aperiod when the filer was not a Federal 
employee. 

Termination Filers: Complete Schedules A, B, C, and 
Part I of D. The reporting period begins at the end of the 
period covered by your previous filing and ends at the 
date of termination of Government employment in the 
position. 

Nominees, New Entrants and Candidates for Presi- 
dent and Vice President: Complete Schedules A, C, 
and D (candidates do not file Part I1 of Schedule D), as 
follows: 

Schedule A - The reportingperiod for income (BLOCK 
C) is the preceding calendar year and the current calen- 
dar year up to the date of filing. Value assets in BLOCK 
B as of any date you choose that is less than 31 days 
before the date of filing. 

Schedule C, Part I (Liabilities) - The reporting period 
is the preceding calendar year and the current calendar 
year up to any date you choose that is less than 3 1 days 
before the date of filing. 

of filing. 

Scope of Disclosure 

The extent of the reporting requirement is noted in each 
schedule. The various schedules of this form require 
reporting of your financial interests and activities, both 
in the US.  and abroad, except as otherwise noted. In 
addition to your individual financial information, you are 
required to report information concerning your spouse 
and dependent children in several schedules of the form. 
However, no report is required with respect to your 
spouse if he or she is living separate and apart from you 
with the intention of terminating the mamage or provid- 
ing for permanent separation. In addition, no report is 
required with respect to any income or obligations of an 
individual arising from the dissolution of mamage or 
permanent separation from a spouse. There are other 
exceptions to the reporting of assits and income, transac- 
tions, and liabilities of a spouse or dependent child which 
are discussed in the instructions applicable to those 
subjects. 

A basic premise of the statutory financial disclosure 
requirements is that those having responsibility for re- 
view of reports filed pursuant to the Ethics in Govem- 
ment Act or permitted public access to reports must be 
given sufficient information by reporting individuals 
concerning the nature of their outside interests and activi- 
ties so that an informed judgment can be made with 
respect to compliance with applicable conflict of interest 
laws and standards of conduct regulations. Therefore, it 
is important that you carefully complete the attached 
form. This report is a safeguard for you as well as the 
Government, in that it provides a mechanism for deter- 
mining actual or potential conflicts between your public 
responsibilities and your private interests and activities 
and allows you and your agency to fashion appropriate 
protections against such conflicts when they first appear. 

Senate committee hearing on the nomination. This up- 
date shall be provided in the manner requested by the 
Senate committee considering the nomination. Copies 
shall be provided to OGE and your agency ethics 
official. 

Definition of Terms 

Category of Amount 

Reportable financial interests are disclosed either by 
actual amount or by category of amount, depending on 
the interest, as specified by the form. You may, but you 
are not required to, indicate an actual amount where the 
form provides for a category of amount or value. 

Dependent Child 

The term "dependent child" means your son, daughter, 
stepson, or stepdaughter if such person is either: (1) 
unmarried, under age 2 1, and living in your household, 
or (2) a "dependent" of yours within the meaning of 
section 152 of the Internal Revenue Code of 1986. 

Excepted Investment Fund 

An excepted investment fund is a mutual fund, common 
trust fund of a bank, pension or deferred compensation 
plan, or any other investment fund, which is widely held; 
publicly traded (or available) or widely diversified; and 
under circumstances where you neither exercise control 
over nor have the ability to exercise control over the 
financial interests held by the fund. A fund is widely 
diversified when it holds no more than 5% ofthe value of 
its portfolio in the securities of any one issuer (other 
than the U.S. Government) and no more than 20% in any 
particular economic or geographic sector. 

OGE!Adobe Acrobat version 1.0.2 (1 1/01/2004) 
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Gifts 

See instructions for Schedule B, Part 1I.B. 

Honoraria 

The term "honoraria" means payments of money or 
anything of value to you or your spouse for an appear- 
ance, speech, or article, excluding necessary travel ex- 
penses. See 5 U.S.C. app. $ 505(3). 

Personal Savings Account 

The term "personal savings account" includes a certifi- 
cate of deposit, a money market account, or any other 
form of deposit in a bank, savings and loan association, 
credit union, or similar financial institution. 

Trusts ("Qualified" and "Excepted") 

See instructions for Schedule A, Part II.B., and 5 C.F.R. 
Part 2634, Subpart D. 

Value 

You may use any one of the methods described below, in 
determining fair market value: 

Option 1 - any good faith estimate of the value of the 
property if the exact value is unknown or not easily 
obtainable; 

Option 2 - value based upon a recent appraisal of the 
property interest; 

Option 3 - the purchase price of your property interest, 
or estimated retail price of a gift; 

Option 4 - the assessed value of the property for tax 
purposes, adjusted to reflect current market value if the 
tax assessment is computed at less than 100% of current 
value; 

Option 5 - the year-end book value of non-publicly 
traded stock, orthe year-end exchange value ofcorporate 
stocks, or the face value of corporate bonds or compa- 
rable securities; 

Option 6 - the net worth ofyour interest (as in a business 
partnership or other jointly held business interest); 

Option 7 - the equity value of your interest (as in a solely 
owned business or commercial enterprise); or 

Option 8 - exact value (e.g., personal savings accounts) 
or any other recognized indication of value (such as last 
sale on a stock exchange). 

11. Who Must File 

a. Candidates for nomination or election to the office of 
President or Vice President. 

b. Presidential nominees to positions requiring the ad- 
vice and consent of the Senate, other than those nomi- 
nated for judicial office or as a Foreign Service Officer 
or for appointment to a rank in the uniformed services at 
a pay grade of 0-6, or below. 

c. The following newly elected or appointed officials: 

The President; 

The Vice President; 

Officers or employees in any other positions deter- 
mined by the Director of the Office of Govemment 
Ethics to be of equal classification to above GS- 15; 

Administrative law judges; 

Employees in the excepted service in positions which 
are of a confidential or policy-making character, unless 
by regulation their positions have been excluded by the 
Director of the Office of Govemment Ethics ; 

The Postmaster General, the Deputy Postmaster Gen- 
eral, each Governor of the Board of Governors of the 
U.S. Postal Service and officers or employees 0ftheU.S. 
Postal Service or Postal Rate Commission in positions 
for which the rate of basic pay is equal to or greater than 
120% of the minimum rate of basic pay for GS-15 
of the General Schedule; 

The Director of the Office of Government Ethics and 
each designated agency ethics official; and 

Civilian employees in the Executive Office of the 
president (other than special Government employees) 
who hold commissions of appointment from the 
President. 

d. Incumbent officials holding positions referred to in 
section 1I.c. of these instructions if they have served 
61 days or more in the position during the preceding 
calendar year. 

Officers and employees (including special Government e. Officials who have terminated em~lo~mentafterhav- 

employees, as defined in 18 U.S.C. 4 202) whose posi- ing served 61 days or more in a ~ a k n d a r  Year in a 
tions are classified above GS- 15 of the General Sched- position referred to in section 1I.c. and have not accepted 

ule, or the rate of basic for which is fixed, other than anofher such position within 30 days thereafter. 

under the General Schedule, at a rate equal to or greater 
than 120% of the minimum rate of basic pay for GS- 15 
of the General Schedule. 111. When to File 

Members of the uniformed services in pay grade 0-7 or a. Within 30 days after becoming a candidate for nomi- 

above; nation or election to the office of President or Vice 

2 
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President, or by May 15 of that calendar year, whichever 
is later, but at least 30 days before the election, and on or 
before May 15 of each succeeding year an individual 
continues to be a candidate. 

b. At any time after the President or President-elect has 
publicly announced an intention to nominate an indi- 
vidual referred to in section 1I.b. ofthese instructions, but 
no later than 5 days after the President transmits the 
nomination to the Senate. 

c. Within 30 days after assuming a position described in 
section 1I.c. unless such an individual has left another 
such position within 30 days prior to assuming the new 
position, or has already filed a report with respect to 
nomination for the new position (section 1I.b.) or as a 
candidate for the position (section 1I.a.). 

d. No later than May 15th annually, in the case of those 
in a position described in section 1I.d. 

e. In the event an individual terminates employment in 
the position and does not accept another position de- 
scribed in section Kc. within 30 days, the report must be 
filed no later than the 30th day after termination. 

f. Extensions. An employing agency may grant an exten- 
sion of time of up to 45 days to a filer to file any report 
under sections 111. c.-e. above (the FEC for any report 
under sectionIII. a. above). OGE may grant an additional 
extension of time up to 45 days to file any such report. 

g. Fee for Late Filing. Any individual who is required to 
file this report and does so more than 30 days after the 
date the report is required to be filed, or, if an extension 
is granted, more than 30 days after the last day of the 
filing extension period, shall be subject to a $200 late 
filing fee. A report is considered to be filed when it is 
received by the agency. Unless waived by OGE, such fee 
will be collected by the filer's agency, for deposit with 
the U.S. Treasury. 

IV. Where to File 

a. Candidates for President and Vice President, with the 
Federal Election Commission. 

b. The President and Vice President, with the Office of 
Government Ethics. 

c. Members of a uniformed service, with the Service 
Secretary concerned. 

d. All others, with the designated agency ethics official, 
or that official's delegate, at the agency in which the 
individual serves, will serve or has served. 

e. In the case of individuals nominated by or to be 
nominated by the President to positions requiring confir- 
mation of the Senate, see 5 C.F.R. Part 2634 for expe- 
dited procedures and filing location. 

V. General Instructions 

a. This form consists of the front page and four Sched- 
ules. If possible, use a black ink pen or typewriter to fill 
out your report. You must complete each Part of all 
Schedules as required. If you have no information to 
report in any Part of a Schedule, you should indicate 
"None." If you are not required to complete Schedule B 
or Part I1 of Schedule D, you should leave it blank. 
Schedule A combines a report of income items with the 
disclosure of certain property interests. Schedule B deals 
with transactions in real property or certain other assets, 
as well as gifts and reimbursements. Schedules C and D 
relate to liabilities and employment relationships. After 
completing the first page and each Part of the Schedules 
(including extra sheets of any Schedule where continu- 
ation pages are required for any Part), consecutively 
number all pages. 

b. The information to be disclosed is only that which the 
Ethics in Government Act of 1978, as amended (the Act) 
and 5 C.F.R. Part 2634 specifically require. You may, 
however, include any additional information, beyond 
those requirements, that you wish to disclose for pur- 
poses of clarification. Disclosure of information does 
not authorize any holdings, income, honoraria, liabili- 
ties, transactions, gifts, reimbursements, affiliations or 
positions otherwise prohibited by law, Executive order, 
rule or regulation. 

c. Combine on one form the information applicable to 
yourself, your spouse and dependent children; or if more 
convenient, use separate schedules to report the required 
information applicable to family members. You may, if 
you desire, distinguish any entry for a family member by 
preceding the entry with an (S) if it is for a spouse or a 
(DC) if it pertains to a dependent child. Joint assets may 
be indicated by a (J). See 5 C.F.R. Part 2634, Subpart C, 
for exclusions in the case of separation or divorce. 

d. Definitions of the various terms used in these instruc- 
tions and detailed information as to what is required to be 
disclosed are contained in 5 C.F.R. Part 2634. 

e. In the case of references to entities which are operating 
trades or businesses which do not have listed securities, 
you must provide suff~cient information about these 
private entities to give the reviewers of your disclosure 
report an adequate basis for the conflicts analysis re- 
quired by the Act. Thus, you must disclose the location 
and primary trade or business of private entities, as well 
as attributed interests and activities not solely incidental 
to such a primary trade or business. For instance, if your 
family swimming pool services corporation incurs a 
liability to purchase an apartment house for investment 
in addition to its pool services business, you will have to 
report the apartment house investment as part of the 
nature of the business of the family corporation. 
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f. In the case of references to entities which are invest- 
ment funds such as mutual or pension funds (whether 
public or private), you must disclose the portfolio hold- 
ings and all other items such as transactions and liabili- 
ties to the extent otherwise required for reportable inter- 
ests, unless the entity is an "excepted investment fund." 
See Definition of Terms above. 

g. Ifyou needassistance in completing this form, contact 
the designated agency ethics official of the agency in 
which you serve, will serve, or have served. 

Schedule A 

I. General Instructions 

Two of the general disclosure requirements of the Act 
concern certain interests in property (generally referred 
to here as assets) and items of income. Schedule A is 
designed to enable you to meet both of these reporting 
requirements. Generally a description of your, your 
spouse's, and your dependent child's assets and sources 
of income is required to be listed in BLOCK A of the 
Schedule. Reading from left to right across the page 
from each description of the asset or income source, you 
will be able to report in BLOCK B the value of each asset, 
and in BLOCK C the type and amount of income 
generated by that asset or received from the non-asset 
source. 

On Schedule A are four examples which are representa- 
tive of the reporting scheme of this Schedule. The first 
example represents the proper method of reporting stock 
of Central Airlines Company held at the end of the 
reporting period which then had a value of $75,000. The 
individual had also received dividends of $1,500, re- 
ported in BLOCK C. If the Central Airlines stock had 
been sold, there would be a check in the "None (or less 
than $1,001)" column in BLOCK B if the individual no 
longer owned any of the stock at the end of the reporting 
period, and there would be an entry for capital gains as 
well as dividends in BLOCK C if they were realized 

during the period. The second example represents the 
proper method of reporting the source of $130,000 of 
earned income from private law practice, as well as 
$18,500 the reporting individual maintained in the capi- 
tal account in the law firm at the end of the reporting 
period. 

The third example represents acceptable reporting of an 
investment fund which is widely held, widely diversified 
(or publicly traded) and independently managed. Be- 
cause it meets these requirements, no individual assets of 
the fund need to be reported, and the type of income does 
not need to be broken into dividends, interest, or capital 
gains as long as the column for "excepted investment 
fund" is marked. The fourth example reports a mutual 
fund held in an IRA from which the filer has accrued 
dividends of $10,000. 

Normally you will have to list an item only once in 
BLOCK A with all other value and income information 
associated with that item shown on the same line to the 
right. However, when you have a number of different 
kinds of financial arrangements and income involving 
one entity, a full disclosure of all the required informa- 
tion for that entity may require more than one line. You 
may alwaysuse more than one line for clarification ifyou 
choose. 

11. Property Interests and Assets 

(BLOCKS A and B) 

A. Items to Report 

Report the identity and category of valuation of any 
interest in property (real or personal) held by you, your 
spouse or dependent child in a trade or business, or for 
investment or the production of income which has a fair 
market value which exceeds $1,000 as of the close of the 
reporting period. These interests include, but are not 
limited to, stocks, bonds, pension interests and annuities, 
futures contracts, mutual funds, IRA assets, tax shelters, 
beneficial interests in trusts, personal savings or other 

bank accounts, real estate, commercial crops, livestock, 
accounts or other funds receivable, and collectible items 
held for resale or investment. Exceptions: Exclude your 
personal residence (unless rented out) and any personal 
liability owed to you, your spouse or dependent child by 
a spouse or dependent child, or by aparent, brother, sister 
or child ofyou, your spouse, or dependent child. Exclude 
any retirement benefits (including the Thrift Savings 
Plan) from Federal Government employment and any 
social security benefits. Exclude also any deposits aggre- 
gating $5,000 or less in personal savings accounts in a 
single financial institution. 

With respect to assets of a spouse or a dependent child, 
do not report items: 

(1) which represent your spouse's or dependent child's 
sole financial interest or responsibility and of which you 
have no knowledge; 

(2) which are not in any way, past or present, derived 
from your income, assets, or activities; and 

(3) from which you neither derive, nor expect to derive, 
any financial or economic benefit. 

Note: It is very difficult for most individuals to meet all 
three parts of this test, especially (3). For instance, if you 
file a joint tax return with your spouse, you derive a 
financial or economic benefit from the items involved 
and you are charged with knowledge of those items. A 
trust for the education of your minor child would also 
convey a financial benefit to you. Therefore, those asset 
and income items do not fit the test. 

A personal residence held for investment or production 
of income, such as a summer home rented during parts of 
the year, must be reported. 

Intermittent sales from personal property such as collec- 
tions of antiques or art holdings demonstrate that the 
items are held for investment orthe production ofincome 
and should therefore be reported. 
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B. What to Show on the Form 

Enterthe identity ofthe asset in BLOCK A and then show 
the value in BLOCK B. Only the category of value, 
rather than the actual value of the property interest 
or asset, must be shown. You need not disclose which 
valuation methods you used. 

For assets such as stocks, bonds, and securities, report 
any holdings directly held or attributable to you, your 
spouse or dependent child from one source totaling 
more than $1,000 in value. Identify the holding and 
show the category of value. If you hold different types 
of securities of the same corporation (e.g., bonds and 
stocks of "X" Corporation), these holdings should be 
considered as being from the same source for purposes of 
determining whether the aggregate value of the interest 
is below or above the $1,000 threshold value. Report 
personal savings accounts only if they aggregate more 
than $5,000 in a single financial institution. 

If you have an interest in an investment fund or pool 
which is an "excepted investment fund" (see Definition 
of Terms above), you need only identify the interest by 
giving the complete name of the fund, rather than iden- 
tifying the underlying assets as well. 

To report interests of you, your spouse, or dependent 
child in a business, a partnership, or joint venture, or 
the ownership of property held for investment or the 
production of income, identify the character of the 
ownership interest, and the nature and location of the 
business or interest, unless it is a publicly traded 
security. For example, the entry for a holding of farm 
land might show, under BLOCK A... "sole ownership of 
100 acres of unimproved dairy farmland on Rural Route 
#I at Pine Bluff, Madison County, Wisconsin." 

You must disclose the primary trade or business of non- 
public entities, as well as interests and activities 
not solely incidental to such a trade or business. For 

example, if your family is involved in a private real 
estate investment business but as a side interest buys 
stock through the business in a bank, you must disclose 
that in addition to real estate (by type and general 
location), the family business holds an interest in a bank. 

For an IRA (Individual Retirement Account), indicate 
the value of each underlying asset, as well as the income 
derived therefrom (even though deferred for Federal tax 
purposes) in accordance with section IV below, to 
enable the reviewer to evaluate compliance with appli- 
cable laws and regulations. If the IRA were invested 
solely in a mutual fund such as "Templeton World Fund, 
Inc." and the investment properly disclosed in Schedule 
A, that would be sufficient identification of the asset, 
since for most reporting individuals that fund would be 
an "excepted investment fund." If, however, the IRA 
had an individual or privately managed portfolio, de- 
tailed disclosure of the portfolio would be required on 
Schedule A in the same amount of detail as if each 
investment were directly held. 

With respect to trusts in which a vested beneficial 
interest in principal or income is held, or as to which 
you serve as trustee, report trust interests and trust 
assets which had a value in excess of $1,000. See 
5 C.F.R. Part 2634 for more information about vested 
interests. 

You need not report the identity of assets of a trust of 
which you, your spouse or dependent children are the 
beneficiaries if the interest is: 

1. a "qualified blind trust" or "qualified diversified 
trust," which has been certified by the Office of Govem- 
ment Ethics, in accordance with 5 C.F.R. Part 2634, 
Subpart D, or 

2. an "excepted trust," that is, one which: 

A. was not created by you or your spouse or dependent 
children, and 

B. has holdings or sources of income of which you, 
your spouse and dependent children have no knowledge. 

In the case of these special types of trusts, you should 
show in BLOCK A the identity of the trust, including the 
date of creation, and in BLOCK C, the classification of 
the trust as aG'qualified trust" or an "excepted trust." You 
should also report in Block B the category of the total 
cash value of the interest in a qualified blind or qualified 
diversified trust, unless the trust instrument was ex- 
ecuted prior to July 24, 1995, and precludes the benefi- 
ciary from receiving information on the total cash value 
of any interest therein. (The category of amount of the 
trust income, if it exceeded $200, must also be reported 
in BLOCK C, in accordance with section IV below.) 

Note: You are not permitted by the statute to "create" 
an excepted trust by instructing a trustee not to divulge 
information or otherwise avoiding previous sources of 
knowledge upon entering Government service. 

Do not report a trust of which your spouse or dependent 
child is a beneficiary that meets the three part test set 
forth in the second paragraph under 1I.A. A trust that 
does not fit that exception may still be an excepted trust 
under this section; in such case, it must be reported, but 
the assets need not be identified. 

Except for the special trusts or fimds referred to above, 
you must identify each individual investment held by a 
trust or fund, which had a value in excess of $1,000. For 
example, in BLOCK A an entry such as "trust held by 
First National Bank (Boston, MA) consisting of ITT 
stock, U.S. Treasury certificates, and Dallas Municipal 
Bonds" might be made. In BLOCK B the applicable 
value of each trust asset would be entered. (As described 
under IV.B.6. Trust Income, below, the income from 
each asset would be entered in BLOCK C as well as 
income from assets of the trust sold during the reporting 
period.) 
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111. Earned and Other Non-Investment Income 

(BLOCKS A and C) 

A. Items to Report 

For yourself, report the identity of the source in BLOCK 
A and the type and actual amount in BLOCK C of 
non-investment income exceeding $200 from any one 
source. Such income includes fees, salaries, commis- 
sions, compensation for personal services, retirement 
benefits, and honoraria. Report these items on the same 
line as related interests in property, if any. 

For your spouse, report the source, but not the amount, 
of non-investment income exceeding $1,000 and the 
source, amount and date of honoraria exceeding $200 
from any one source. No report of the earned or other 
non-investment income ofyour dependent children is 
required. 

Exclude for yourself and spouse income from employ- 
ment by the United States Government and from any 
retirement system of the United States (including the 
Thrift Savings Plan) or from social security. 

B. What to Show on the Form 

1. HONORARIA - For you or your spouse, show 
honoraria aggregating more than $200 from any one 
source. Report the identity of the source in BLOCK A, 
and the date of the services performed and actual 
amount in BLOCK C. List each honorarium separately. 
For example, if, prior to your Government service, you 
received $1,500 for a speech before the Chicago Civic 
Club on March 19, 1999 of which $200 was actually 
spent for round-trip travel, and $200 went to the agent 
who made the speaking arrangement, on your new en- 
trant report you would enter in BLOCK A... "Chicago 
Civic Club, 18 Lakeshore Dr., Chicago, IL"; in BLOCK 
C under OTHER (specify type) ... "Honorarium"; for 

ACTUAL AMOUNT.. . "$1,100," and under DATE. .. 
"3/19/99." Honoraria received and donated to charity 
must be reported, but a notation explaining that fact may 
be included in reporting such items. The source, date and 
amount of payments made or to be made directly to a 
charitable organization in lieu of honoraria must also be 
disclosed. 

2. EARNED AND OTHER NON-INVESTMENT 
INCOME - Include all income, exclusive of honoraria, 
from non-investment sources including fees, commis- 
sions, salaries, and income from personal services or 
retirement. Report the identity of the source and give 
the actual amount of such income exceeding $200 
from any one source. For example, if you earned $450 
teaching at a law school, enter in BLOCK A... "John 
Jones Law School, Rockville, MD"; in BLOCK C under 
OTHER ... "Salary"; and under ACTUAL AMOUNT ... 
"$450." If you earned $75 for teaching in one law school 
and $250 from teaching at another school, report only the 
$250 amount. Report employee benefits and severance 
payments which meet the reporting requirements sepa- 
rately from salary. 

If your spouse has earned income in excess of $1,000 
(other than honoraria) from any one source, identify the 
source but show nothing under amount. Ifyour spouse 
is self-employed in a business or profession, for example 
as a practicing psychologist who earned $10,500 during 
the year, you need only show under BLOCK A... "prac- 
ticing psychologist." 

IV. Investment Income 

(BLOCKS A and C) 

Report items of investment income on the same line of 
Schedule A as the related property interest or other asset 
from which income is derived. Note that some property 
interests or other assets will not have a related item 
of income. In such a case, check 'Tone (or less than 
$201)" in BLOCK C under category of amount. 

A. Items to Report 

Report the identity in BLOCK A and the type and value 
in BLOCK C of any investment income over $200 from 
any one source received by or accrued to the benefit of 
you, your spouse or dependent child during the report- 
ing period. For purposes of determining whether you 
meet the over $200 threshold from any one source, you 
must aggregate all types of investment income from that 
same source. For your spouse or dependent child such 
income is only required to be reported if the asset source 
meets the reporting threshold in section I1 above. 

Investment income includes, but is not limited to: in- 
come derived from dealings in property, interest, rents, 
royalties, dividends, capital gains; income from annu- 
ities, the investment portion of life insurance contracts, 
or endowment contracts; your distributive share of part- 
nership or joint venture income, gross business income, 
and income from an interest in an estate or trust. You 
need not show the actual dollar amount of dividends, 
rents and royalties, interest, capital gains, or income 
from qualified trusts, excepted trusts, or excepted invest- 
ment funds. For these specific types of income, you need 
only check the category of amount of the item reported. 
For all "other investment income" as described in item 7 
below, you will have to report the actual dollar amount of 
income from each source, and indicate the type in the 
space marked "Other Income (Specify Type & Actual 
Amount)" in BLOCK C. 

B. What to Show on the Form 

Check all applicable classifications of income and 
corresponding categories of amounts. If more than 
one type of income is derived from the same asset, check 
all relevant types (unless an excepted investment hnd)  
and categories of amount. Categories of amount may be 
distinguished by using the abbreviations D, R, I and CG 
in the boxes, in lieu of checks, to represent dividends, 
rentslroyalties, interest or capital gains. 
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1. DIVIDENDS - Show in BLOCK C the amount you, 
your spouse or dependent child accrued or received as 
dividends from investment sources including common 
and preferred securities and underlying assets of pen- 
sions and mutual funds (unless an excepted investment 
fund). Identify the source of such income and check 
the category of amount. For example, if cash dividends 
of $950 were received for shares of common stock of 
IBM, enter in BLOCK A... "IBM common7' and in 
BLOCK C check that dividend income was received and 
check the appropriate category of amount. 

2. RENTS AND ROYALTIES - Show income accrued 
or received by you, your spouse or dependent child as 
rental or lease payments for occupancy oruse ofpersonal 
or real property in which any one of you has an interest. 
In addition, show payments accrued or received from 
such interests as copyrights, royalties, inventions, pat- 
ents, and mineral leases or other interests. Identify the 
source of such income and check the category of 
amount. For example, if you received $2,000 as rental 
income from an apartment building in Miami, Florida, 
enter inBLOCKA ..." apartmentbuilding at 5802 Biscayne 
Blvd., Miami, FL," and in BLOCK C check that rental 
income was received and check the appropriate category 
of amount. 

3. INTEREST -Identify the source and the category 
of amount of any interest accrued or received by you, 
your spouse or dependent child as income from invest- 
ment holdings including: bills and notes, loans, personal 
savings accounts, annuity funds, bonds, and other secu- 
rities. For example, if you earned $300 in interest during 
the calendar year on a Savings Certificate with Federal 
Savings and Loan, enter in BLOCK A... "Federal Sav- 
ings and Loan (Baltimore, MD)-Savings Certificate," 
and in BLOCK C check that interest income was re- 
ceived and check the appropriate category of amount. 

4. CAPITAL GAINS - Report income from capital 
gains realized by you, your spouse or dependent child 
from sales or exchanges of property, business interests, 
partnership interests or securities. Identify the source 

and check the category of amount of the gain. An 
example of an entry in BLOCK A might be "sale of one- 
third interest in 100-acre farm in Hamilton County, 
Iowa" and in BLOCK C check that capital gains were 
received and check the appropriate category of amount. 

5. INVESTMENT FUND INCOME - Identify the 
fund and the category of amount and the type(s) of 
income from investment hnds such as mutual or pension 
funds for you, your spouse or dependent child. This 
may include dividends, capital gains and interest for a 
single fund or income from an excepted investment fimd. 
Income from each individual asset of the fund must also 
be listed, unless it is an excepted investment fund, in 
which case income from individual assets is not required 
to be listed. See Definition ofTerms above for discussion 
of excepted investment funds. 

6. TRUST INCOME - Report the category of amount 
and the type of income accrued or received from any 
trust. Whenever you are required to identify the source of 
trust income, either for yourself or for a spouse or 
dependent child, it is not enough simply to say "John 
Jones Trust." Generally, the investment holdings of the 
trust, discussed above under "Property Interests and 
Assets," and the income derived from each holding must 
be identified to the same extent as if held directly. 
However, if the trust is a qualified trust or an excepted 
trust, in BLOCK A show only the identity of the trust 
including the date of creation, in BLOCK B the category 
of the total cash value of your interest (if a qualified 
trust), in BLOCK C check the classification of the trust 
interest as a "qualified trust" or "excepted trust," and also 
in BLOCK C show the category of amount of income 
attributable to you, your spouse or dependent child. 

7. OTHER INVESTMENT INCOME - Report any 
other items of investment income exceeding $200 and 
not described above, along with the specific type and 
actual amount, such as gross income from business 
interests, endowment or annuity contract payments, es- 
tate income, or a distributive share of a partnership or 
joint business venture income. To identify the sources of 

other investment income, either for you, your spouse, or 
a dependent child, briefly characterize in BLOCK A the 
nature of the business or investment interest and, when 
applicable, the location: for example ..." one-third owner- 
ship in a retail furniture store at 1010 Grand Ave., 
Chicago, IL." In BLOCK C under OTHER, specify the 
applicable type of income, for example ... "distributive 
share" from a partnership of "gross income" from a 
proprietorship, and under ACTUAL AMOUNT the ac- 
tual amount of such income which was received during 
the reporting period. Where the asset is listed because of 
a value of greater than $1,000 in BLOCK B, but it does 
not produce more than $200 in income for the reporting 
period, check "None (or less than $201)" instead of 
listing the actual amount. 

I Schedule B I 
I. Part I -Transactions 

A. General Instructions and Items to Report 

This part is to be completed by incumbents and 
termination filers only. Give a description, the date, 
and the category of amount of any purchase, sale, or 
exchange of any real property, stocks, bonds, comrnod- 
ity futures, excepted investment fund shares, and other 
securities by you, your spouse or dependent child 
when the amount involved in the transaction exceeded 
$1,000. Also, indicate whether sales were made pursuant 
to a certificate of divestiture previously issued by OGE 
to permit delayed recognition of capital gain. (For more 
information on certificates of divestiture, see 5 C.F.R. 
Part 2634, Subpart J.) This includes reporting any sale or 
exchange of an asset involving an amount exceeding 
$1,000 when the sold or exchanged asset did not yield 
income of more than $200 (and therefore was not re- 
ported on Schedule A), or reporting the purchase of an 
asset involving an amount exceeding $1,000 but at the 
end of the reporting period having a value of $1,000 
or less and earning income of $200 or less during 
the reporting period (and therefore not appearing on 
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Schedule A). The example on the form shows the proper 
way to disclose Central Airlines common stock the 
reporting individual purchased for $75,000 on 2/1/99. 
Note that on Schedule A there is an entry for the stockas 
well since it was still held at the end of the reporting 
period. 

You need not report a transaction involving (1) your 
personal residence (unless rented out); (2) a money 
market account or personal savings account; (3) an asset 
of your spouse or dependent child if the asset meets the 
three-part test set forth under the instructions for 
Schedule A, at 1I.A.; (4) a holding of a "qualified blind 
trust," a "qualified diversified trust," or an "excepted 
trust"; (5) U.S. Treasury bills, notes, and bonds; (6) 
transactions which occurred prior to your Federal 
Government employment; or (7) transactions solely by 

to a certificate of divestiture issued by the Office of 
Government Ethics under 5 C.F.R. Part 2634, Subpart J, 
to permit delayed recognition of capital gain. 

Where multiple transactions have occurred which in- 
volve the same asset, you may list the item once, check 
purchase andlor sale, and indicate ... "biweekly," 
"throughout year," or other appropriate frequency, 
and the aggregate amount of the sales and purchases. 
Reporting an exchange generally requires reporting two 
items since one item is exchanged for another. 

11. Part I1 - Gifts, Reimbursements, and 
Travel Expenses 

A. General Instructions 
- - 

and between the reporting individual, spouse, or depen- 
dent child. 

This Part is to be completed by incumbents and 
termination filers only. The Act requires you to dis- 

You will need to report any transactions made by anon- close the receipt of certain gifts, in-kind travel expenses, 

public business or commercial enterprise, investment and travel-related cash reimbursements by you, your 

pool, or other entity in which you, your spouse or spouse or dependent child from any one source other 

dependent child have a direct proprietary, general part- than the U.S. Government. This reporting requirement 

nership or other interest unless (1) the entity is an applies to gifts and reimbursements received by your 

"excepted investment fund," or (2) the transaction is spouse or dependent child to the extent the gift was not 

incidental to the primary trade or business of the entity as given to him or her totally independent of the relation- 

indicated by you on Schedule A. (See also sections V.e. ship to you. 

and f. of the- General ~nstructioni preceding those for 
Schedule A.) B. Items to Report 

B. What to Show on the Form 

Under identification of assets, identify the property or 
securities involved in the purchase, sale or exchange, and 
give the date of the transaction. For example, under 
IDENTIFICATION OF ASSETS ... "GMC common 
stock7'; under TYPE OF TRANSACTION ... check type; 
under DATE ... enter date transaction occurred; under 
AMOUNT OF TRANSACTION ... check the category 
of value of the sale price, purchase price, or exchange 
value of the property involved in the transaction. You 
must also indicate whether an item was sold pursuant 

Reportgiftsreceived by you, your spouse or dependent 
child from any one source during the reporting period 
aggregating more than $260, such as tangible items, or 
food, lodging, transportation, or entertainment; and 
travel-related cash reimbursements aggregating more 
than $260 from any one source. A "gift" means any 
payment, forbearance, advance, rendering or deposit of 
money, or anything of value, unless consideration of 
equal or greater value is received by the donor. In 
determining which gifts and reimbursements must be 
reported or aggregated, exclude these items: 

1. Anything having a value of $104 or less; 

2. Anything received from "relatives." The term "rela- 
tives" means an individual who is your father, mother, 
son, daughter, brother, sister, uncle, aunt, great uncle, 
great aunt, first cousin, nephew, niece, husband, wife, 
grandfather, grandmother, grandson, granddaughter, fa- 
ther-in-law, mother-in-law, son-in-law, daughter-in-law, 
brother-in-law, sister-in-law, stepfather, stepmother, step- 
son, stepdaughter, stepbrother, stepsister, half brother, 
half sister, your spouse's grandfather or grandmother, or 
your fiance or fiancee; 

3. Bequests and other forms of inheritance; 

4. Suitable mementos of a function honoring the report- 
ing individual; 

5. Food, lodging, transportation, and entertainment 
or reimbursements provided by a foreign government 
within a foreign country or by the United States Govem- 
ment, or D.C., state or local governments; 

6. Foodand beverages not consumed inconnection with 
a gift of overnight lodging; 

7. Anything given to a spouse or dependent child totally 
independent of the relationship to you; 

8. Gift items in the nature of communications to 
your office, such as subscriptions to newspapers and 
periodicals; 

9. Gifts of hospitality (food, lodging, entertainment) on 
the donor's personal or family premises, as defined 
in 5 C.F.R. Part 2634; 

10. Gifts and reimbursements received during non-Fed- 
era1 employment periods; and 

11. Reimbursements you received for political trips 
which were required to be reported under section 304 
of the Federal Election Campaign Act of 1971 
(2 U.S.C. $434). 
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C. What to Show on the Form 

1. GIFTS - Report the identity of the source, a brief 
description, and the value of gifts aggregating more 
than $260 from any one source which were received by 
you, your spouse or dependent child and which do not 
fall within any of the categories of exclusions enumer- 
ated above. 

a. Food, Lodging, Transportation, Entertainment. 
Include travel itinerary, dates, and nature of expenses 
provided. To reach a more than $260 aggregation, you 
determine whether any one or combination of the com- 
ponents within this gift category received from one 
source amounts to more than $260 in value. For ex- 
ample, if you spent a weekend at a hunting lodge 
owned by AmCoal Corporation, and you received 
lodging fairly valued at $1 50, food valued at $1 15, and 
entertainment valued at $125, the aggregate value of the 
gift is $390. A gift of this nature - hospitality at a lodge 
owned by a corporation rather than an individual - would 
not qualify as a "personal hospitality" exclusion. To 
report this gift you would show, under SOURCE ... 
"AmCoal Corp., 1210 North St., Chicago, IL"; under 
BRIEF DESCRIPTION ... "lodging, food, and entertain- 
ment as a guest at hunting lodge owned by AmCoal, 
1125-27199"; and under VALUE ... "$390." 

b. Other Gifts - If you and your spouse each receive a 
$175 figurine from the same donor (source), the gifts 
have a value of more than $260 and must be reported. To 
report a gift, identify the source, briefly describe the 
item(s), and show the value. In the case of the figurines, 
report on the form under SOURCE ... "Artifact Co., 153 
Utah St., Omaha, NEW; and under BRIEF 
DESCRIPTION ..." two porcelain figurines." Under 
VALUE ..." $350'' would be shown. 

2. REIMBURSEMENTS - Report the source, a brief 
description (including a travel itinerary, dates, and 
the nature of expenses provided), and the value of 
any cash reimbursements (except those from the United 
States Government or otherwise excluded) aggregating 
more than $260 which you, your spouse or dependent 

child received from any one source. For example, if you 
were reimbursed $400 for travel and lodging expenses in 
connection with a speech you made for the Denver 
Realtors Association, you would report this item on the 
form by showing under SOURCE ..." Denver Realtors 
Assoc., 45 Bridge St., Denver, COW; under BRIEF DE- 
SCRIPTION ... "travel expenses for speech made in Den- 
ver: United Airlines round trip from Washington, D.C. 
1122-23100, $275; Denver Airport Maniott, $125"; and 
under VALUE ... "$400" would be shown. If your spouse 
made this speech and received the reimbursement totally 
independent ofhis or herrelationship to you, no informa- 
tion for this item need be reported. 

Note: If you receive food, transportation, lodging, and 
entertainment or a reimbursement of official travel ex- 
penses from a non-profit tax-exempt institution catego- 
rized by the IRS as one falling within the terms of 
26 U.S.C. 5 501(c)(3), you must report the name of the 
organization, abrief description of the in-kind services or 
the reimbursement and the value. If known, you may 
also wish to note the date you received the required 
written approval from your agency to accept such items. 
See 5 U.S.C. § 41 11 and 5 C.F.R. Part 410, Subpart E. 
You do not have to report an official reimbursement 
received by the agency since it will not be received by 
you in your personal capacity (nor by your spouse or 
dependent child). See 3 1 U.S.C. 8 1353 (or other agency 
statute) and 4 1 C.F.R. Chapter 304. 

I Schedule C I 
I. Part I - Liabilities 

A. General Instructions 

The Act requires you to disclose certain of your 
financial liabilities. The examples on the form show how 
to report a mortgage on real estate the reporting indi- 
vidual held for the production of income and a promis- 
sory note. Note that you will need to disclose the date, 
interest rate and term (if applicable) of each liability. 
Also note you must disclose the highest amount owed on 

any liability held during the reporting period, not just at 
the end of the period. If the liability was completely paid 
during the period, you may also note that on the form if 
you wish. 

B. Items to Report 

Identify and give the category of amount of the liabilities 
which you, your spouse or dependent child owed to 
any creditor which exceeded $10,000 at any time during 
the reporting period, except: 

1. a personal liability owed to a spouse or dependent 
child, or to aparent, brother, sister, or child of you, your 
spouse or dependent child; 

2. a mortgage or home equity loan secured by real 
property which is the personal residence (or a second 
residence not used for producing income) of you or 
your spouse; 

3. a loan secured by apersonal motor vehicle, household 
furniture, or appliances, where the loan does not exceed 
the purchase price of the item; 

4. a revolving charge account where the outstanding 
liability did not exceed $10,000 as of the close of the 
reporting period; and 

5. any liability of your spouse or dependent child which 
represents the sole financial interest or responsibility of 
the spouse or child, and about which you have no 
knowledge, and which is not derived from your income, 
assets, or activities, and concerning which you neither 
derive nor expect to derive any financial or economic 
benefit. 

You are required to report any liability of any non-public 
company, investment pool, or other entity, in which you, 
your spouse or dependent child have an interest, unless 
(1) the liability is incidental to the primary trade or 
business of the entity as indicated by you on Schedule A, 
or (2) the entity is an excepted investment fund. (See also 
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sections V.e. and f. ofthe General Instructions preceding 
those for Schedule A.) 

C. What to Show on the Form 

Under CREDITORS (NAME AND ADDRESS), show 
the name and address of the actual creditor unless the 
reporting individual is only able to identify a fiduciary 
and certifies in the report that he has made a good faith 
effort to determine who the actual creditor is and was 
unable to do so, or upon his certification that such 
determination is otherwise impracticable. Under TYPE 
OF LIABILITY, briefly indicate the nature of the liabil- 
ity. Under DATE, enter date loan incurred; under IN- 
TEREST RATE, note the set rate or, if a variable one, the 
formula used to vary the rate, i.e. prime +2%; and under 
TERM, show the duration of the loan. Check the cat- 
egory of value for the highest amount owed during the 
reporting period. 

- - 

11. Part I1 -Agreements or Arrangements 

A. General Instructions and Items to Report 

Provide information regarding any agreements or  
arrangements you have concerning ( I )  future employ- 
ment; (2) a leave of absence during your period of 
Government service; (3) continuation of payments by a 
former employer other than the United States Govern- 
ment; and (4) continuing participation in an employee 
welfare or benefit plan maintained by a former employer 
other than United States Government retirement ben- 
efits. This includes any agreements or arrangements 
with a future employer entered into by a termination 
filer. The example on the form shows the severance 
agreement under which the reporting individual expects 
to receive a lump sum payment from the law firm he has 
left in order to enter the Government. Also note the 
related asset and income reported in the second example 
on Schedule A of the form. 

For purposes of public disclosure, you must disclose any 
negotiations for future employment from the point you 
and a potential non-Federal employer have agreed to 
your future employment by that employerwhether or not 
you have settled all of the terms, such as salary, title, 
benefits, and date employment is to begin. Your agency 
may require internal disclosure of negotiations much 
earlier and you should seek guidance before conducting 
any negotiations with persons with whom you do busi- 
ness. A criminal statute, 18 U.S.C. 8 208, applies to 
official actions you may take while negotiating future 
employment. 

B. What to Show on the Form 

Under STATUS AND TERMS, describe the agreement 
or arrangement with appropriate specificity. Under 
PARTIES, show the name of the organization, or entity, 
and (if applicable) the name and title of the official, 
corporate officer, or principal person responsible for 
carrying out the terms of the agreement or arrangement. 
Under DATE, show the date of any such arrangement. 
No report is required regarding any agreement or 
arrangement entered into by a spouse or dependent 
child. 

I Schedule D I 
I. Part I - Outside Positions 

A. Items to Report 

Report all outside positions held at any time during the 
reporting period, as well as those positions you currently 
hold as an officer, director, trustee, general partner, 
proprietor, representative, employee or consultant of (1) 
any corporation, company, firm, partnership, trust, or 
other business enterprise; (2) any non-profit organiza- 
tion; (3) any labor organization; (4) any educational 
institution; or (5) any organization other than the United 
States Government. Exclude positions held in any 

religious, social, fraternal, or political entity, and any 
positions solely of an honorary nature. Be sure to report 
on Schedule A any income over $200 that you received 
from acting in any of these positions. No report is 
required regarding any positions held by your spouse 
or dependent child. 

B. What to Show on the Form 

Give the name, address and brief description (type) of the 
organization, the title or other brief functional descrip- 
tion of the position, and the dates you held the position. 
Ifyou currently hold the position, in the entry blockunder 
TO, note "Present." 

11. Part I1 - Compensation in Excess of $5,000 Paid by 
One Source 

A. General Instructions 

This Part is to be completed by nominees and new 
entrants only. You must disclose your sources of com- 
pensation in excess of $5,000 and the nature of the duties 
you provided. This includes not only the source of your 
salary or other fees, but the disclosure of clients for whom 
you personally provided more than $5,000 in services 
even though the clients' payments were made to your 
employer, firm or other business affiliation. The ex- 
amples on the form show the proper way to disclose the 
business affiliation which paid the reporting individual's 
compensation, in this case a law firm, and a client of the 
firm for which the reporting individual personally pro- 
vided over $5,000 worth of services. This Part does not 
require you to disclose the value of the compensation for 
these services; it does require a brief description of the 
services you provided. When a source has paid you 
directly, you should have a corresponding entry on 
Schedule A if the payment was within the reporting 
period for Schedule A. A client who paid your business 
affiliation more than $5,000 for your services will 
appear only in this Part. 

OGEIAdobe Acrobat version 1.0.2 (1 110112004) 

DCN: 11999



B. Items to Report 

Report the nature of the duties performed or services 
rendered for any person (other than the United States 
Government) from which compensation in excess of 
$5,000 in either of the two preceding calendar years or 
the present calendar yearwas received by youor anentity 
which billed for your services (business affiliation). 
Exclude: (1) information to the extent that it is consid- 
ered confidential as a result of a privileged relationship 
established by law, or (2) information about persons for 
whom services were provided by a business affiliation of 
which you were a member, partner or employee unless 
you were directly involved in the provision of the ser- 
vices. The name of a client of a law firm is not generally 
considered confidential. No report is required regard- 
ing compensation paid to your spouse or a dependent 
child. 

C. What to Show on the Form 

Under SOURCE, give the name and address of the 
person to whom services were provided, for example, 
"Newark Real Estate Co. (Newark, NJ)"; and under 
BRIEF DESCRIPTION, the title or other brief func- 
tional description of the services rendered, for example: 
"tax matters researched for above firm while an associate 
with Quinn and Ouspensky." 

also be disclosed upon request to any requesting person 
pursuant to section 105 of the Act or as otherwise 
authorized by law. You may inspect applications for 
public access ofyour own form upon request. Additional 
disclosures of the information on this report may be 
made: (I) to a Federal, State, or local law enforcement 
agency if the disclosing agency becomes aware of a 
violation or potential violation of law or regulation; (2) 
to a court or party in a court or Federal administrative 
proceeding if the Government is a party or in order to 
comply with a judge-issued subpoena; (3) to a source 
when necessary to obtain information relevant to a 
conflict of interest investigation or decision; (4) to the 
National Archives and Records Administration or the 
General Services Administration in records manage- 
ment inspections; (5) to the Office of Management and 
Budget (OMB) during legislative coordination on pri- 
vate relief legislation; and (6) in response to a request for 
discovery or for the appearance of a witness in apending 
judicial or administrative proceeding, if the information 
is relevant to the subject matter. See also the OGEI 
GOVT-1 executive branchwide Privacy Act system of 
records. Knowing and willful falsification of informa- 
tion, or failure to file or report information required to be 
reported by section 102 of the Act, may subject you to a 
civil monetary penalty and to disciplinary action by your 
employing agency or other appropriate authority under 
section 104 ofthe Act. Knowing and willful falsification 
of information required to be filed by section 102 of the 
Act may also subject you to criminal prosecution. -- - 

Privacy Act Statement 
Public Burden Information 

Title I of the Ethics in Government Act of 1978, as 
amended (the Act), 5 U.S.C. app. 5 101 et seq., and 
5 C.F.R. Part 2634 of the Office of Government Ethics 
regulations require the reporting ofthis information. The 
primary use of the information on this report is for review 
by Government officials to determine compliance with 
applicable Federal laws and regulations. This report may 

This collection of information is estimated to take an 
average of three hours per response, including time for 
reviewing the instructions, gathering the data needed, 
and completing the form. Send comments regarding the 
burden estimate or any other aspect of this collection of 
information, including suggestions for reducing this 

U.S. Office of Government Ethics (OGE), Suite 500, 
1201 New York Avenue, NW., Washington, DC 20005- 
3917. Do not file financial disclosure reports at this 
address; submit them as indicated in "Where to File" on 
page 3. 

Pursuant to the Papenvork Reduction Act, as amended, 
an agency may not conduct or sponsor, and no person is 
required to respond to, a collection of information unless 
it displays a currently valid OMB control number (that 
number, 3209-000 1, is displayed here and in the upper 
right-hand comer of the first page of this Standard 
Form 278). 

Important Note on Reporting of Higher-Value 
Category Items on Schedules A, B and C 
of the SF 278: 

For assets, income, transactions and liabilities of over 
$1,000,000 in value that are held solely by your spouse 
or dependent children, just mark the over $1,000,000 
column. For such items which you as the filer hold, either 
singly orjointly with your spouse or dependent children, 
you must mark the other higher categories of value, as 
appropriate. For assets, transactions and liabilities, the 
higher categories are $1,000,001 to $5,000,000; 
$5,000,001 to$25,000,000; $25,000,001 to$50,000,000; 
and over $50,000,000. For income, the higher categories 
are $1,000,00 1 to $5,000,000; and over $5,000,000. 
Asterisked notes on Schedules A, B, and C explain these 
higher-value category reporting requirements. 

burden, to the Associate Director for Administration, 
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JOHN DOE, on behalf of himself and all others similarly situated, Plaintiffs- 
Appellees, v. UNITED STATES, Defendant-Appellant. 

03-5075 

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT 

2004 US. App. LEMS 19863 

September 1,2004, Decided 
September 1,2004, Filed 

NOTICE: [*I] THIS DECISION WAS ISSUED AS 
UNPUBLISHED OR NONPRECEDENTIAL AND 
MAY NOT BE CITED AS PRECEDENT. PLEASE 
REFER TO THE RULES OF THE FEDERAL CIRCUIT 
COURT OF APPEALS FOR RULES GOVERNING 
CITATION TO UNPUBLISHED OR 
NONPRECEDENTIAL OPINIONS OR ORDERS. 

PRIOR HISTORY: CFC - 98-CV-896. Doe v. United 
States, 372 F.3d 1347, 2004 US.  App. LEXIS 12444 
(Fed. Cir., 2004) 

OPINION: ORDER 

A combined petition for panel rehearing and for 
rehearing en banc having been filed by the APPELLEES, 
* and the petition for rehearing having been referred to 
the panel that heard the appeal, and thereafter the petition 

for rehearing en banc having been referred to the circuit 
judges who are in regular active service, 

* An amici curiae brief was filed by the 
National Treasury Employees Union, et al. 

UPON CONSIDERATION THEREOF, it is 

ORDERED that the petition for panel rehearing be, 
and the same hereby is, DENIED and it is further 

ORDERED that the petition for rehearing en banc 
be, and the same hereby is, DENIED. 

The mandate of the court will [*2] issue on 
September 8,2004. 
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JOHN DOE, on behalf of himself and all others similarly situated, Plaintiffs- 
Appellees, v. UNITED STATES, Defendant-Appellant. 

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT 

372 F.3d 1347; 2004 U.S. App. LEXlS 12444; 9 Wage & Hour Cas. 2d (BNA) 1249 

June 23,2004, Decided 

DISPOSITION: Reversed. 

JUDGES: Before RADER, BRYSON, and DYK, Circuit Judges. 

OPINIONBY: DYK 

OPINION: [*I3481 DYK, [**2] Circuit Judge. 

Department of Justice ("DOJ") attorneys brought a class action lawsuit in the [*I3491 Court of Federal Claims 
seeking overtime compensation. The Federal Employees Pay Act ("FEPA"), 5 U.S.C. J 5542 (2000), provides for such 
compensation only when overtime has been "oficially ordered or approved." Id. J 5542(a). The relevant Ofice of 
Personnel Management ("OPM") regulation requires that overtime be officially "ordered or approved . . . in writing." 5 
C. F. R. J 550. I Il(c) (2004). Because the overtime here was not officially ordered or approved in writing as required by 
the regulation, we hold that the plaintiffs were not entitled to compensation under FEPA; reverse the Court of Federal 
Claims' grant of summary judgment in the plaintiffs' favor, see Doe v. United States, 54 Fed CI. 404 (2002) ("Doe I"); 
and hold that summary judgment should have been granted in favor of the government. 

BACKGROUND 

The facts of this case are straightforward and uncontested. The plaintiffs (appellees in this court) are representatives 
of a class of more than nine thousand former and current DOJ attorneys who brought [**3] suit in the Court of Federal 
Claims in 1998, claiming compensation under FEPA for overtime work performed from 1992 to the date of a final 
judgment in this case. The Court of Federal Claims granted class certification in 1999. Doe v. United States, No. 98-896 
C (Fed. C1. Aug. 27, 1999) ("Doe 11"). nl 

nl In 1999 Congress enacted a statute prohibiting the payment of overtime compensation to attorneys in any 
division of the DOJ for work performed subsequent to the enactment of the legislation: 

None of the funds made available by this.or any other Act may be used to pay premium pay under 
title 5, United States Code, sections 5542-5549, to any individual employed as an attorney, 
including an Assistant United States Attorney, in the Department of Justice for any work 
performed on or after the date of the enactment of this Act mov. 29, 19991. 

. . . Notwithstanding any other provision of law, neither the United States nor any individual 
or entity acting on its behalf shall be liable for premium pay under title 5, United States Code, 
sections 5542-5549, for any work performed on or afker the date of the enactment of this Act 
mov. 29, 19991 by any individual employed as an attorney in the Department of Justice, 
including an Assistant United States Attorney. 
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Department of Justice Appropriations Act, 2000, Pub. L. No. 106-1 13, $ 1000(a)(l), 113 Stat. 1501, 1535, 
1501A-2 1 (1999). Therefore, the relevant period for purposes of this litigation is 1992-1999. 

Following discovery, the parties brought cross-motions for summary judgment on the issue of liability in 2000. The 
plaintiffs submitted a variety of documents on summary judgment in support of their claim that overtime was "officially 
ordered or approved." The plaintiffs submitted the deposition transcripts of former Assistant Attorney General Stephen 
R. Colgate, in which he confirmed "that component heads expect their attorneys if necessary to put in the extra hours to 
get the job done," (J.A. at 538), and that "it has been the culture of the Department of Justice that attorneys are to put in 
the hours necessary to get the job done, and if that requires extra hours they are to put those hours in to get the job 
done," (J.A. at 53940). The plaintiffs particularly emphasized excerpts from various editions of the United States 
Attorney's Manual spanning 1984 to 2000, which stated that "Assistant United States Attorneys are professionals and 
should expect to work in excess of regular hours without overtime premium pay." (J.A. 405-07, 410,412; see also J.A. 
at 414,426, [*I3501 418.) n2 

n2 The record also includes various internal DOJ memoranda summarizing the statutory and regulatory 
framework governing attorney overtime work, including: a 1980 memorandum from a Deputy Assistant 
Attorney General to an Associate Attorney General warning that "the court is likely to conclude that much 
overtime performed by attorneys, especially work required to meet short deadlines, has been 'induced,"' (J.A. at 
424); a 1984 memorandum from an attorney in the Commercial Litigation Branch to [a] Deputy Assistant 
Attorney General stating, in "response to a request for an opinion as to whether attorneys are entitled to overtime 
pay . . , [that] an attorney employed by the Civil Division is entitled to overtime pay," (J.A. at 427,432); a 1984 
memorandum from the Deputy Director of the Office of Attorney Personnel Management to the Director, 
explaining that "the bottom line is that title 5 of the United States Code entitles DOJ attorneys . . . to overtime 
pay or compensatory time . . . for all overtime ordered, approved, or induced, if they request it" (J.A. at 433 
(emphasis in the original)); and a 1984 memorandum written by the Interagency Attorney Personnel Group, 
explaining that "when the performance of overtime work is 'induced' by supervisors it is cornpensable, even if 
not 'ordered or approved,"' (J.A. at 448). The record also includes a 1994 memorandum fiom then Assistant 
Attorney General Stephen R. Colgate establishing a Working Group to formulate attorney overtime policy and 
his 1996 recommendations to the Attorney General based on the findings of this Working Group, stating that 
"attorneys are rarely ordered or approved to perform overtime work, [but are] frequently expected to, and do, . . . 
without extra compensation," (J.A. at 467 (emphasis in original)). 

It was undisputed that at least some members of the class at some times worked more than a forty-hour workweek. 
The parties differed as to the interpretation of the statute and the interpretation and effect of the pertinent OPM 
regulation. FEPA generally mandates overtime compensation to federal employees in Grade 15 or below for "hours of 
work officially ordered or approved in excess of 40 hours in an administrative workweek." 5 I/.S.C. J 5542(a). The 
government argued that the plaintiffs were not entitled to compensation because the pertinent regulation required that 
overtime be "ordered or approved . . . in writing by an officer or employee to whom this authority has been specifically 
delegated." 5 C.F.R. $ 550. Ill(c). The government maintained that the requirement of a writing was not satisfied. The 
plaintiffs contended that "because [the DOJ] expected, encouraged, or induced plaintiffi to work substantial amounts of 
overtime and had knowledge that plaintiffs work substantial amounts of overtime, they have authorized and approved 
the overtime under 5 US. C. $ 5542." (Compl. at P 65.) 

The Court of Federal [**6] Claims held in favor of the plaintiffs, granting the plaintiffs' summary judgment motion 
and denying the government's motion. Doe 1, 54 Fed. CI. at 418. The Court of Federal Claims found that "no plaintiff in 
the Class has requested overtime, and it follows that no authorized official could have ordered or approved it" in 
writing. Id. at 409. The court further explained that the "plaintiffs do not allege that they were explicitly ordered to work 
overtime by an authorized official, but that management's expectations and their caseloads require work in excess of 
forty hours a week to complete [sic] satisfactorily." Id. at 406. The court recognized that until the 1956 decision in 
Anderson v. United States, 136 Ct. Cl. 365 (1956), our predecessor court, the Court of Claims, had strictly enforced the 
OPM regulation's requirement that an order or approval for overtime be made in writing. However, the court concluded 
that the Court of Claims adopted "a more equitable approach [*I3511 in recent years," Doe I, 54 Fed CI. at 407, and 
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that "the phrase 'ordered or approved' as used in the pay statutes became subject [**7] to broader interpretations, 
including inducement, encouragement, and perhaps expectation." Id. at 410. The court concluded that official 
inducement suffices to warrant compensation and that there was extensive documentation in the record establishing 
such inducement: 

The Department of Justice informed attorneys that it expected them to work overtime when necessary. 
Authorized department officials testified that they understood the job to require overtime work. The 
Department's Manual states that attorneys should expect to work in excess of regular hours. These 
factors, along with management's understanding and approval of the process show that Department 
officials moved . . . into the area of "inducement." 

Id at 416 (citing Byrnes v. United States, 163 Ct. Cl. 167, 330 F.2d 986 (Ct. Cl. 1963)). Finding that the "off~cial policy 
at the Department of Justice has been to accept overtime work fiom its attorneys without paying for it," id., the Court of 
Federal Claims held that because all such overtime was induced the "class members are entitled to overtime pay if they 
can meet the standards of proof required by law, [**8] " id. at 405. 

The Court of Federal Claims certified its summary judgment order for interlocutory appeal on the ground that 
"judicial economy will be served by seeking appellate review of this court's liability determination before we address 
damages." Doe 11, No. 98-896 C, slip op. at 1. The government timely petitioned our court for permission to take an 
interlocutory appeal. We granted this petition and have jurisdiction over the appeal pursuant to 28 U.S.C. § 1292('(2). 
Doe v. United States, 67 Fed. Appx. 596 (Fed. C'rr. Apr. 2, Luu>). 

DISCUSSION 

"We review the Court of Federal Claims' grant of summary judgment without deference." Agwiak v. United States, 
347 F.3d 1375, 1377 (Fed. Cir. 2003). 

FEPA was first enacted in 1945. Federal Employees Pay Act of 1945, ch. 212, 59 Stat. 295 (initially codified at 5 
U.S.C. J 91 I ;  re-codified as amended at 5 U.S.C. § 5542). In its present form, the Act provides: 

For full-time, part-time and intermittent tours of duty, hours of work officially ordered or approved in 
excess of 40 hours in an administrative workweek, or . . . in excess of [**9] 8 hours in a day, performed 
by an employee are overtime work and shall be paid for . . . at [the rates provided in 5 U.S.C. J 
SH2(a)(l)-(S)]. 

5 US.C. 3 5542(a). This overtime requirement applies only to employees in Grade 15 or below, and an employee may 
not receive overtime if such payment would increase the employee's aggregate compensation in excess of the maximum 
allowable rate for Grade 15 employees. Id. J 5547. FEPA allows the head of an agency to "grant [an] employee 
compensatory time off fiom his scheduled tour of duty instead of payment under section 5542." Id. $ 5543(a)(l). The 
head of an agency also may, with the approval of OPM, grant annual premium pay of up to twenty-five percent instead 
of overtime compensation when "an employee [is] in a position in which the hours of duty cannot [*I3521 be 
controlled administratively, and which requires substantial amounts of irregular, unscheduled overtime duty with the 
employee generally being responsible for recognizing, without supervision, circumstances which require the employee 
to remain on duty." Id. CJ 5545(c)(2). 

FEPA expressly delegated rulemaking authority [**lo] to the then Civil Service Commission, providing that "the 
Civil Service Commission is hereby authorized to issue such regulations . . . as may be necessary for the administration 
of the foregoing provisions of this Act." !j 605, 59 Stat. at 304. Shortly after the Act was passed, the Civil Service 
Commission adopted an implementing regulation. See 10 Fed. Reg. 8,191, 8,194 (July 4, 1945). The Civil Service 
Commission was supplanted by OPM in 1978, which has since been responsible for FEPA regulations under identical 
statutory language. See Civil Service Reform Act of 1978, Pub. L. No. 95-454, !j 906(a)(2), 92 Stat. 11 11, 1224; see 
also 5 USC.  $ 5548. n3 Substantially the same regulation has applied fiom 1945 to the present. The current regulation 
provides: 
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Authorization of overtime pay. 

(C) Overtime work in excess of any included in a regularly scheduled administrative workweek may 
be ordered or approved only in writing by an officer or employee to whom this authority has been 
specifically delegated. 

5 C.F. R $ 550.11 1 (emphasis added). For convenience, we refer to the regulation as the "OPM regulation. [** 111 " 

n3 The current statute states: "The Office of Personnel Management may prescribe regulations, subject to 
the approval of the President, necessary for the administration of this subchapter . . . insofar as this subchapter 
affects employees in or under an Executive agency." 5 U.S.C. j 5548(a). 

Beginning in the 1950s and ending in the 1970s, our predecessor court, the Court of Claims, repeatedly had 
occasion to consider FEPA and its accompanying regulations. Curiously, we have not had occasion to interpret the 
overtime provision of the statute or regulations in published opinions since that time. 

In these Court of Claims cases, the government persistently argued that the OPM regulation did not permit overtime 
compensation unless an authorized official ordered or approved the overtime work in writing. As the Court of Federal 
Claims correctly noted here, the Court of Claims' early decisions agreed with the government, maintaining a strict 
interpretation of the statute and regulation to [** 121 require prior official written authorization. In Post v. United States, 
121 Ct. CI. 94 (1951), the court in dictum described the OPM writing regulation as "a necessary safeguard against 
subjecting the Government to improper expense." Id at 99. Soon thereafter in Tabbutt v. United States, 121 Ct. Cl. 495 
(1952), the Court of Claims rejected a claim to overtime compensation brought by investigators who based their claim 
on the fact that their supervisors approved daily work records that reflected overtime. The court held that the 
supervisors' approval of these daily reports "could hardly be said to take the place of an order for these men to work 
overtime, or of an approval of their claim to compensation for having done so." Id at 505. 

The Court of Claims' insistence on written authorization or approval climaxed in Gaines v. United States, 132 Ct. 
CI. 408, 131 F. Supp. 925 (Ct. Cl. 1955), where it rejected a FEPA overtime claim. The plaintiff in [*I3531 Gaines 
worked for the Civil Aeronautics Administration in a position that "required a considerable amount of travel," and he 
claimed that "he was required [** 131 to be on official duty in excess of the prescribed 40-hour work week." Id. at 926- 
27. The court discussed FEPA and the pertinent regulation, and it explained that "any claim [for overtime under FEPA] 
must be based upon the performance of overtime services which were expressly authorized or approved in writing by an 
officer or employee to whom such authority has been specifically delegated." Id. at 927. Finding no such authorization, 
and relying on Post and Tabbut, the court entered summary judgment in favor of the government, stating: "absent the 
written authorization or approval as required by the statute and regulation, plaintiff is not entitled to recover." Id.; see 
also Gray v. United States, 136 Ct. Cl. 312, 313, 31 7 (1956) (dismissing plaintiffs FEPA overtime claim, which argued 
entitlement to compensation because authorized supervisors reviewed overtime work records and were aware of his 
overtime hours, "on the authority of Tabbut, . . . Post . . . and Gaines" because the official authorized to approve 
overtime "did not at any time officially approve or order in writing any agent to work overtime"). 

The Court of Claims' 1956 [**I41 decision in Anderson, 136 Ct. Cl. 365, took a dramatically different approach to 
the OPM regulation's written order requirement. In Anderson, no "overtime in excess of the administrative workweek 
was ordered or approved in writing" as required by the OPM regulation. Id. at 393. Indeed, "in withholding written 
orders for or approval of the overtime, [the Agency's authorized officials] intended to withhold compensation for the 
services performed." Id. at 370. The court concluded that the substantive purpose of FEPA was to ensure compensation 
for officially ordered or approved overtime work; that the regulation's procedural writing requirement could not be used 
to subvert the intent of the Act; and that the government could not refuse to pay compensation if it had orally "induced" 
its employees to work overtime. Id. at 371. It was "not disputed that the plaintiffs worked beyond the forty-hour FEPA 
workweek and that the work of the Customs and Border Patrol agents involved "was not the kind of work which could 
be easily accommodated to a 5-day, 40-hour week." Id. at 367-68. According to the court: [**I51 
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The failure of the Commissioner of Customs to translate the 40-hour week into administrative reality for 
the patrol inspectors, and his suggestion of "voluntary" overtime to the district superintendents and their 
subordinate supervisory officials, together with his knowledge of the use made by them in rationalizing 
the extension of "voluntary" overtime, afford ample evidence of approval of the overtime worked by the 
plaintiffs by an official with authority under the statute and the regulations to give such approval. 

Id. at 370. Because "the writing was required by the regulations, not by the statute" and because "the withholding of 
written orders or approval reflected observance of the letter of the regulation but denial of the substance of the statute," 
it could not protect the government against FEPA liability. Id. at 370-71. According to the court, FEPA's "mandate to 
pay additional compensation for overtime hours, when the work was, as here, officially ordered or approved" overrides 
the regulation's procedural requirement. Id. at 371. 

[* 13541 Anderson ushered in a series of cases where the court, following Anderson [** 161 , awarded FEPA 
compensation for overtime induced by government officials even though there was no written order or written approval. 
These cases embraced Anderson's reasoning that the Civil Service Commission was without authority to attach 
procedural limitations to the substantive policy of FEPA. See, e.g., Fix v. United States, 177 Ct. Cl. 369, 368 F.2d 609, 
613 (Ct. Cl. 1966) (holding that the statute entitles an employee to compensation if "induced or required" to work 
overtime and that "if the regulations attempt to lay down any other rule, they cannot stand since they would then be 
plainly inconsistent with the governing pay legislation as we have construed it"); Rapp v. United States, 167 Ct. C1. 852, 
340 F.2d 635, 641 (Ct. Cl. 1964) (holding that the government's contention in denying overtime compensation "runs 
counter to the Federal Employees Pay Act of 1945" because, as Anderson stated, "the mandate to pay additional 
compensation for overtime hours, when the work was, as here, officially ordered or approved, is overriding" (quoting 
Anderson, 136 Ct. Cl. at 371)); Adams v. United States, 162 Ct. C1. 766, 781 (1963) [** 171 (relying on Anderson's 
theory that in circumstances where overtime work has been orally induced, "the mandate of the statute overrides the 
lack of written authorization or approval"). Therefore, as the plaintiffs here urge, these cases held the writing 
requirement invalid as inconsistent with the purpose of FEPA because it added a procedural requirement that was not 
reflected in the statute. [RB at 521. 

To some extent, these cases also suggested that equitable considerations prevented the govemment fiom denying 
overtime compensation where it "induced" overtime work. See Baylor v. United States, 198 Ct, Cl. 331, 360 (1972) 
("To allow defendant to avoid payment of overtime compensation because it chose to require overtime indirectly rather 
than directly would obviously be inequitable."); Adams, 162 Ct. Cl. at 784 (explaining that denying recovery for 
induced overtime would permit "the officials of the Department of Justice [to] commit[] a wrong" for which their 
employees "would be without remedy" and that "the inequity of such a result is manifest"); see also McQuown v. United 
States, 199 Ct. Cl. 858, 866 (1972) (congressional [**I81 reference opinion by a review panel of commissioners of the 
Court of Claims, holding that the plaintiff "was induced and coerced by his supervisors . . . with the knowledge and 
approval of officials authorized to approve overtime work, . . . thereby estopping the defendant h m  relying on the 
provisions that overtime must be officially ordered or approved in writing"). 

Court of Claims decisions are, of course, binding upon us unless undermined by intervening Supreme Court or en 
banc authority. Bankers Trust N. Y.  Corp. v. United States, 225 F.3d 1368, 1373 (Fed Cir. 2000) (citing Te.. Am. Oil 
Corp. v. United States Dep't of Energy, 44 4.3d 1557, 1561 (Fed Cir. 1995) (en banc)); see also S. Corp. v. United 
States, 690 F.2d 1368, 1370-71 (Fed. Cir. 1982) (en banc). The problem is that the Court of Claims decisions discussed 
in the preceding section are not consistent with each other. The Court of Federal Claims aptly observed here that "an 
employee seeking overtime can likely find an opinion of [the Court of Claims] that fits his situation regardless of what it 
may be." Doe 1, 54 [* 13551 Fed C1. at 410 [** 191 (quoting Anderson v. United States, 201 Ct. C1. 660 at 675 
(Skelton, J . ,  dissenting)). The plaintiffs argue that we should continue to reject the writing requirement as did our 
predecessor court in the more recent Anderson line of cases. The government urges that we follow Gaines and the 
earlier cases that strictly enforced the written order requirement on the theory that under the principle of stare decisis, 
"the Anderson panel had no more authority to 'discard' prior cases than any other panel." (Reply Br. for the Appellant at 
17.) In this respect we agree with the plaintiffs. When the Court of Claims sat en banc, as it typically did in the 
Anderson line of cases, we are obligated to follow the court's most recent decision because an en banc court may 
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advised him that he could work without forfeiting his disability payments. 496 US. at 417-18. The plaintiffs disability 
payments were terminated once he began working. He argued that the government was estopped from terminating his 
benefits because it gave him incorrect advice. Id at 418. The Court stated that "all parties here agree that the award [the 
plaintiffl seeks would be in direct contravention of the federal statute upon which his ultimate claim to the funds must 
rest." Id. at 424. Relying on Hansen, the Court rejected the plaintiffs estoppel claim because "the equitable doctrine of 
estoppel cannot grant respondent a money remedy that Congress has not authorized." Id. at 426, 429. While Richmond 
addressed a statutory limitation, [**25] the opinion cited Hansen in support of its holding, which treated statutory and 
regulatory requirements concerning the payment of money fiom the Treasury as equally binding. Id. at 429. Expressly 
following Hansen [*I3571 and Richmond, our court held in Koyen v. Ofice of Personnel Management, 973 F.2d 919 
(Fed. Cir. 1992), that "the Supreme Court has left no doubt that it is 'the duty of all courts to observe the conditions 
defined by Congress for charging the public treasury."' Id. at 922-23 (quoting Hansen, 450 US. at 788). We therefore 
denied compensation "despite the equities" in favor of compensation because "we were bound by the dictates of 
Richmond." Id. at 923. 

Thus, to the extent that the Anderson line of Court of Claims cases held that the Civil Service Commission was 
without authority to impose a "procedural" written order requirement because it restricted the substantive scope of the 
overtime statute or because of equitable considerations, they are inconsistent with Hansen and Richmond. In light of 
Hansen and Richmond, we are compelled to hold that the Anderson line [**26] of cases is no longer good law and that 
the written order requirement is not invalid on the ground that it imposes a procedural requirement that limits the right 
to overtime compensation under the statute or because it is inequitable. See Bankers Trust, 225 F.3d at 1373. We 
actmess below the plaintiffs' arguments that the writing requirement is invalid under the statute for other reasons. 

The plaintiffs assert that the writing requirement is .only "an administrative direction to employing agencies 
concerning procedures for administering overtime--not an attempt to limit the statutory pay entitlement Congress had 
enacted for federal employees." (Br. for Appellees at 32.) The plaintiffs argue that FEPA itself limits OPM's role to that 
of establishing merely administrative regulations. 

Although there are some situations in which a statutory or regulatory requirement is purely an administrative 
directive that is not enforceable in litigation, n4 the OPM regulation here is not such a regulation. FEPA provides that 
"the Office of Personnel Management may prescribe regulations . . . necessary for the administration of this 
subchapter." 5 U.S.C. f 5548 [**27] (a) (emphasis added). We held in Contreras v. UnitedStates, 215 F.3d 1267 (Fed. 
Cir. 2000), that the Annual and Sick Leave Act of l 95 l , 5  U.S.C. j $ 6301-6387, in which "Congress authorized OPM 
to issue regulations 'necessary for the administration"' of the Act, allows OPM to "fill gaps in the statutory scheme left 
by Congress if it does so in a manner that is consistent with the policies reflected in the statutory program." Id. at 1274 
(quoting 5 U.S.C. $ 6311). We see no reason why FEPA's similarly phrased mandate to OPM should be interpreted any 
differently. OPM was not limited by the statute to promulgating merely administrative directives, but was empowered to 
issue regulations setting forth substantive requirements. 

n4 See, e.g., Barnhart v. Peabody Coal Co., 537 U.S. 149, 159, 154 L. Ed. 2d 653, 123 S. Ct. 748 (2003) 
(holding that where a statute requires an agency to take certain action by a specific date, "if [the] statute does not 
spec@ a consequence for noncompliance with statutory timing provisions, the federal courts will not in the 
ordinary course impose their own coercive sanction" (quoting United States v. James Daniel Good Real Prop., 
510 US. 43, 63, 126 L. Ed. 2d 490, I I4 S. Ct. 492 (1993)). 

In fact, Congress relied heavily on the Civil Service Commission, OPM's predecessor, to promulgate substantive 
standards for overtime statutes even before the passage of FEPA. For example, in the War Overtime Pay Act of 1943, 
ch. 93, 57 Stat. 75, [*I3581 Congress invested the Civil Service Commission with the power "to promulgate such rules 
and regulations as may be necessary and proper for the purpose of coordinating and supervising the administration" of 
the overtime statute. Id. 9 9, 57 Stat. at 77. Although the Act itself entitled federal employees to overtime compensation 
without any reference to the procedure for authorizing overtime work, the Civil Service Commission's regulations 
limited the authority to order overtime to "officers or employees to whom such authority has been specifically delegated 
by the head of the department or agency." 5 C.F.R. 5 20.9 (1943 Supp.). Congress incorporated the substance of the 
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Civil Service Commission's standard in FEPA, thus suggesting approval of the Civil Service Commission's broad 
exercise of its rulemaking power. 

Contrary to the plaintiffs' claim, we also note that OPM did not intend in the regulation to establish [**29] a mere 
administrative instruction. The OPM regulation was clearly designed to interpret or expound upon the FEPA's 
"oflicially ordered or approved" requirement, 5 US. C. $ 5542(a). This intention is highlighted by the regulation's usage 
of parallel language: "Overtime work . . . may be ordered or approved only in writing," 5 C. F. R § S5O.Ill (c). None of 
the prior cases has suggested that the regulation should be interpreted as a mere administratwe insrmcnon. 

We next consider whether OPM's regulation is entitled to Chevron deference, see Chevron U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 US. 837, 842-43, 81 L. Ed. 2d 694, 104 S. Ct. 2778 (1984). Chevron 
contemplates a two-step analytic process. Id at 842. First, we ask "whether Congress has directly spoken to the precise 
question at issue"; if so, we "must give effect to the unambiguously expressed intent of Congress." Id at 842-43. If, 
however, the statute is ambiguous, we proceed to Chevron step two: "whether the agency responsible for filling a gap in 
the statute has rendered an interpretation that 'is based on a permissible [**30] construction of the statute."' Koyo Seiko 
Co. v. United States, 258 F.3d 1340, 1346 (Fed. Cir. 2001) (quoting Chevron, 467 US. at 843). 

The first step of the Chevron analysis here centers on the phrase "ordered or approved." FEPA does not specify the 
form in which overtime must be "ordered or approved," and these words are ambiguous as to whether they refer to 
written or oral authorization or both. Dictionaries at the time FEPA was enacted in 1945 make clear that the term 
"order" may refer to either a written or oral direction. See VII A New English Dictionary on Historical Principles 183 
(1st ed. 1909) [the second edition of which is known as the Oxford English Dictionary] ("23. An authoritative direction, 
injunction, mandate; a command, oral or written; an instruction."); see also Webster's New International Dictionary 
1716 (2d ed. 1939) ("3. To give an order to; to command"). So too, modem dictionaries make clear that an order may 
refer to either an oral or written order. See X The Oxford English Dictionary 905 (2d ed. 2004) ("23. a. An authoritative 
direction, injunction, mandate; a command, oral or written; an instruction. [**31] "); Webster's Third New 
International Dictionary 1587-88 (2002) (providing various definitions for an "order," including "a formal written 
authorization to deliver materials, to perform work, or to do both"). The [*I3591 term "approve" is broad enough to 
connote an oral or written approval. See I A New English Dictionary on Historical Principles 416 (1st ed. 1888) ("5. to 
confirm authoritatively; to sanction."); Webster's New International Dictionary 133 ("3. To sanction officially; to ratifl; 
to confirm"); see also Webster's Third New International Dictionary 106 ("5a: to express often formally agreement with 
and support of or commendation of as meeting a standard"). Since the statutory terms "order" and "approve" are broad 
enough to encompass either written or oral communications (or both), these terns are ambiguous. See, e.g., Smiley v. 
Citibank (South Dakota), MA., 517 US. 735, 741-742, 135 L. Ed. 2d 25, 116 S. Ct. 1730 (1996); see also, Boulez, 810 
F.2d at 212 ("Section 7122(a) is facially ambiguous. It does not specifL that compromise agreements must be in writing, 
nor does it explicitly sanction oral settlements."). There is no suggestion [**32] here that this ambiguity may be 
resolved by resort to FEPA's legislative history or by other traditional tools of statutory construction. Clearly, the fmt 
Chevron requirement - ambiguity - is present. 

We then turn to the second Chevron analytic step. The Supreme Court has recognized that "a very good indicator" 
of the applicability of "Chevron treatment [is] express congressional authorizations to engage in the process of 
rulemaking or adjudication that produces regulations or rulings." United States v. Mead Corp., 533 US. 218, 229, 150 
L. Ed. 2d 292, 121 S. Ct. 2164 (2001); see also Pesquera Mares Australes v. United States, 266 F.3d 1372, 1380 (Fed 
Cir. 2001). The OPM regulation, adopted "by virtue of the authority vested in the U.S. [sic] Civil Service Commission 
by section 605 of the Federal Employees Pay Act of 1945," Exec. Order No. 9,578, 10 Fed. Reg. 8,191 (July 4, 1945), 
has the necessary degree of formality to warrant Chevron deference. Under Chevron, if a statutory term "is ambiguous, 
the [agency's] regulation implementing [it] 'is binding in the courts unless procedurally defective, arbitrary or capricious 
in substance, or manifestly [**33] contrary to the statute."' Household Credit Servs. v. Pfennig, 541 US. 232, 158 L. 
Ed 2d 450, 124 S. Ct. 1741, 1748 (2004) (quoting Mead Corp., 533 US. at 227). We have said that the party contesting 
the regulation "bears the burden of showing that the agency's approach is arbitrary or otherwise unreasonable." Koyo 
Seiko Co., 258 F.3d at 1347. The plaintiffs here have not met this burden with respect to OPM's regulation. 

The plaintiffs argue that the OPM regulation is an unreasonable interpretation of FEPA that is not entitled to 
Chevron deference, relying on the Supreme Court's decision in Ragsdale v. Wolverine World Wide, Inc., 535 US. 81, 
152 L. Ed. 2d 167, 122 S. Ct. 1155 (2002), because the regulation's addition of a writing requirement is contrary to 
FEPA. In Ragsdale, the Supreme Court held invalid a regulation under the Family and Medical Leave Act of 1993,29 
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US. C. $ 2601 et seq. (2000), which allowed monetary recovery for an employer's technical violation of the regulation 
without a showing of the prejudice to the employee. 535 US. at 84, 88. The [**34] statute, however, expressly required 
an employee to show actual prejudice &om an employer's actions as a prerequisite to compensation. Id. at 89. The 
Supreme Court held that "[a] regulation cannot stand if it is . . . manifestly contrary to the statute." Id. at 86 (quoting 
United States v. O'Hagan, 521 US. 642, 673, 138 L. Ed. 2d 724, 117 S. Ct. 2199 (1997)) (internal quotation marks 
omitted). Likewise, in [*I3601 Brown v. Gardner, 513 US. 115, 130 L. Ed 2d 462, 115 S. Ct. 552 (1994), the 
Supreme Court invalidated a Department of Veterans Affairs regulation that required veterans to prove negligence on 
the part of the Veterans Administration in order to recover certain benefits that the statute mandated simply upon proof 
of injury. Id at 120. n5 

n5 The plaintiffs also cite two of this court's cases holding that regulations that are inconsistent with statutes 
are invalid. See Torres v. qftice of Pers. Mgmt., 124 F. 3d 1287, 1289-90 (Fed. Cir. 1997) (invalidating an OPM 
regulation that required an employee to have worked at least 30 days in a particular agency before qualifying for 
early retirement because it was "contrary to the clear intent" of the statute, which "clearly and plainly delegated 
only . . . very specific limited tasks to OPM to determine "where in the country the early retirement offer would 
be made, not when in time"); Horner v. Hollander, 895 F.2d 759, 760-61 (Fed. Cir. 1990) (invalidating an OPM 
regulation because it "ran counter to the plain meaning of the language" of the statute at issue because retirement 
eligibility under the statute "cannot reasonably be limited to" the class defined in the regulation). 

These Supreme Court decisions do not help the plaintiffs in the present case because the OPM regulation's written 
order requirement does not contradict the language of FEPA. FEPA merely limits compensation to those employees 
whose overtime work has been "officially ordered or approved." 5 U.S.C. j 5542(a). This statement in and of itself is 
not at odds with the regulation's writing requirement, nor does it suggest that inducement is sufficient to constitute 
official order or approval. And the Act clearly contemplated that overtime would be "ordered or approved" through a 
somewhat formal procedure by providing an exception where such procedure is impossible. Where formal control is 
impractical, such as if "an employee [is] in a position in which the hours of duty cannot be controlled administratively" 
and "requires substantial amounts of irregular, unscheduled overtime duty," FEPA allows the employee to "receive 
premium pay for this duty on an annual basis . . . [at] an appropriate percentage, not less than 10 percent nor more than 
25 percent, of the rate of basic pay for the position." 5 U.S.C. § 5545(c)(2). 

Significantly too, the [**36] Fair Labor Standards Act of 1938, ch. 676,52 Stat. 1060 (codified as amended at 29 
U.S.C. j $ 201-219) ("FLSA"), enacted before FEPA, incorporated a different standard for overtime compensation that 
allowed recovery for inducement. Under FLSA, an employee is entitled to overtime pay if the employer "suffers or 
permits" the employee to work overtime. n6 29 U.S.C. $ 203(g); see also 29 C.F.R. 5 785.11 (2003). n7 The Supreme 
Court has repeatedly emphasized the expansive nature of this particular language, stating that "[a] broader or more 
comprehensive coverage of employees . . . [* I36 11 would be difficult to h e . "  United States v. Rosemuasser, 323 
US. 360, 362, 89 L. Ed. 301, 65 S. Ct. 295 (1945); see also, e.g., Nationwide Mut. Ins. Co. v. Darden, 503 US. 318, 
326, 11 7 L. Ed. 2d 581, 112 S. Ct. 1344 (1992); Tony and Susan Alamo Found. v. Sec'y of labor, 471 US. 290, 300 
n.21, 85 L. Ed 26 278, 105 S. Ct. 1953 (1985). Our sister circuits have interpreted this standard as requiring only that an 
employer "knows or has reason to believe the employee is continuing to work and the duties are an integral and 
indispensable [**37] part of the employee's principal work activity." Mumbower v. Callicott, 526 F.2d 1183, 1 I88 (8th 
Cir. 1975) (internal quotation marks and citations omitted); see also, e.g., Pabst v. Okla. Gas & Elec. Co., 228 F.3d 
1128, 1133 (10th Cir. 2000); Holzapfel v. Town ofNewburgh, NY, 145 F.3d 516, 524 (2d Cir. 1998); Newton v. City of 
Henderson, 47 F.3d 746, 749 (5th Cir. 1995); Reich v. Dep't of Conservation and Natural Res., 28 F.3d 1076, 1082 
(I lth Cir. 1994); Forrester v. Roth's I. G. A. Foodliner, Inc., 646 F2d 413, 414 (9th Cir. 1981). The lack of such 
language in FEPA at least suggests that the Act's requirement that overtime be "officially ordered or approved," 5 
U.S.C. § 5542(a), cannot be satisfied by merely "suffering or permitting," 29 U.S.C. $ 203(' ,  overtime. This further 
supports OPM's view that FEPA's "ordered or approved" language can reasonably be interpreted to require a more 
formal means of authorization. 

n6 In 1974 the FLSA was applied to federal employees, Fair Labor Standards Act Amendments of 1974, 
Pub. L. No. 93-259, § 6(a), 88 Stat. 55, 58 (codified as amended at 29 U.S.C. § 203). The FLSA, however, 
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exempts "employee[s] employed in a . . . professional capacity" from its purview, and the attorneys here 
involved were not covered by the FLSA because they fell under this professional exemption. 29 U.S.C. $ 
213(a)(l); 29 C.F.R j 541.3(~)(1). [**38] 

n7 "Work not requested but suffered or permitted is work time. For example, an employee may voluntarily 
continue to work at the end of the shift. He may be a pieceworker, he may desire to finish an assigned task or he 
may wish to correct errors, paste work tickets, prepare time reports or other records. The reason is immaterial. 
The employer knows or has reason to believe that he is continuing to work and the time is working time." 29 
C.F.R. j 785.11. 

The writing requirement also serves an important purpose of the statute - to control the government's liability for 
overtime. This purpose is discussed in the Act's legislative history. During the 1945 hearings before the House 
Committee on the Civil Service regarding FEPA, a Commissioner of the Civil Service Commission, Arthur Flemming, 
testified on behalf of the government in support of the proposed legislation, including the overtime provision. 
Commissioner Flemming's testimony suggested that FEPA had the dual purpose of ensuring that employees received 
overtime compensation while adequately controlling the government's [**39] obligation to pay overtime so as not to 
subject the Treasury to unanticipated liabilities. Salary and Wage Administration in the Federal Service: Hearing on 
H.R. 2497 and H.R. 2703 Before the House Comm. on the Civil Service, 79th Cong. 42 (1945). Commissioner 
Flemming described FEPA's provisions, including the overtime pay provision, explaining its benefits: 

Looking at it from the standpoint of government, as an employer, . . . if adequate controls are maintained 
over appropriations, the extra expense involved in overtime will discourage its use, and, in the long run, 
encourage better management. 

Id. Representatives repeatedly questioned Commissioner Flernming on the oversight mechanisms included in the 
proposed legislation that would control the distribution of overtime pay. Representative Miller, for example, stated that 
"the fmal check . . . is the money that will have to be very definitely set up in the budgets of the departments for 
overtime pay," and Representative Vursell communicated that he was "fearful that you [i.e., Commissioner Flemming 
as the government's champion of the overtime provision] don't have that check." Id. at 51. Representative [**40] Miller 
elaborated on Congress' concern that there be adequate controls on the payment of overtime compensation: "if I am a $ 
6,000 executive I just can't come in the morning and say, 'I decided to stay at the office last night for 2 hours and, 
therefore, I want [* 13621 $ 1.75 an hour."' Id. Commissioner Flemming responded to these concerns, explaining: 

The proposed section states that they get additional compensation for all hours of employment officially 
ordered or approved in excess of 40 hours. And, speaking now for my own agency, I know that the 
regulations under which overtime is ordered and compensated for are very strict, and in most instances 
requests for approval have to come all the way to the top. 

Id. 

Finally, deference is particularly warranted in this case because OPM's regulation was enacted almost 
contemporaneously with the statute. See Nat'l Mujgrler Dealers Ass'n, Inc. v. United States, 440 US. 472, 477, 59 L. Ed. 
2d 519,99 S. Ct. 1304 (1979); Baird v. Sonnek, 944 F2d 890,894 (Fed Cir. 1991). 

In summary, we find that the OPM regulation interprets an ambiguous statute that it was expressly authorized to 
administer. OPM's construction [**41] of the phrase "ordered or approved," as requiring written authorization, is 
reasonable and entitled to Chevron deference because it comDorts with. and indeed furthers. the lan~uaee and purpose 
of FEPA. 

This leads to the question whether the writing requirement was satisfied in this case. The plaintiffs contend that the 
written order requirement was satisfied here, citing a wide variety of writings that allegedly ordered and approved 
overtime work. These writings include a 1996 memorandum from former Assistant Attorney General Colgate, a 
pamphlet fiom the Ofice of the Attorney General entitled "General Oflice Information," an administrative bulletin fkom 
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the Environmental and Natural Resources Division entitled "Professional Timekeeping," an Environmental and Natural 
Resources Division 1998 manual entitled "Case Management Policy and Procedures Manual," a 1996 document fiom 
the Case Management Staff of the Executive Office for United States Attorneys entitled "Overview of the United States 
Attorneys' Monthly Resource Summary Report," and the United States Attorneys' Manual (the "Manual"). There are 
two problems with these writings. 

First, the vast majority of the writings [**42] cited by the plaintiffs were not written by officials with proper 
delegated authority to "officially order[] or approve[]," 5 U.S.C. 8 5542(a), overtime. Just as the terms "ordered" and 
"approved" are ambiguous, so too the term "officially" is ambiguous. See Reno v. Koray, 515 US. 50, 60-61, 132 L. Ed. 
2d 46, 115 S. Ct. 2021 (1995) (recognizing that the term "officially" in the statutory phrase "officially detained" was 
ambiguous). Under Chevron, OPM was authorized to defme the term "officially" in the regulations. The OPM 
regulation explains that an order or approval is only official if made "by an officer or employee to [*I3631 whom this 
authority has been specifically delegated." 5 C.F.R J 550.III(c). The plaintiffs appear again to urge that this 
regulatory requirement is either merely an administrative instruction or invalid. We reject these contentions with respect 
to this portion of the regulation just as we have rejected these contentions with respect to the written order requirement. 
Indeed, one ofthe more recent Court of Claims cases addressing this issue held that overtime must be authorized by "an 
officer or employee [**43] to whom this authority has been specifically delegated" as required by the OPM regulation, 
5 C.F.R § 550.1 1 1(c), and it denied compensation because the plaintiffs were not instructed to work overtime by 
"officials designated by the regulation to authorize overtime." Bilello v. United States, 174 Ct. CI. 1253, 1257 (1966). 

While the Court of Federal Claims indicated that the "parties agree that former Assistant Attorney General Colgate 
was the only person who had authority to order or approve overtime for the entire Class," Doe 1, 54 Fed. CI. at 414; see 
also 28 C.F.R. § 0.145 (2003), the plaintiffs in this court appear to assert that "the Attorney General, the Deputy 
Attorney General, the Associate Attorney General, and the Assistant Attorney General for Administration all had 
authority to authorize overtime work." (Br. for Appellees at 15.) Assuming that the plaintiffs are correct on this point, 
the majority of the orders or approvals they cite were not made by officials on this list. 

Second, even those writings that were arguably issued by officials who were arguably authorized to order [**44] 
overtime are not orders or approvals within the meaning of the statute and regulation. The plaintiffs argue in particular 
that the Manual, available at http://www.usdoj.gov/usao/eowa~foia~readingrus, which is binding on Assistant 
United States Attorneys as well as all attorneys in the DOJ's litigation division, 28 C.F.R 8 0.22@), satisfied the 
writing requirement. Because the Manual was prepared by the Executive Office for United States Attorneys under the 
supervision of the Attorney General and the direction of the Deputy Attorney General, see United States Attorneys' 
Manual, 8 1-1.200, the plaintiffs contend that it constituted an official order to work overtime fiom the Attorney 
General. Assuming, without deciding, that the Manual constitutes a written statement of the Attorney General, the 
Manual still does not provide the requisite writing. The Manual does not order attorneys to work any amount of 
overtime -- it does not even, as the plaintiffs contend, order an indefinite number of overtime hours. The plaintiffs 
correctly quote the Manual as stating that: 

United States Attorneys are NOT authorized to approve overtime [**45] premium pay for attorney 
personnel. Assistant United States Attorneys are professionals and should expect to work in excess of 
regular hours without overtime premium pay. 

Id. 34.550. However, this statement instructs attorneys not to expect overtime compensation rather than instructing 
them to work particular amounts of overtime. The Manual repeatedly emphasizes the following two directives: 
"overtime under 5 U.S.C. § 5542 must be approved in writing, in advance, by a person authorized to do so" and "U.S. 
Attorneys are not authorized to approve overtime for attorney personnel," (J.A. at 414, 416 (the 1988 and 1992 
Manuals) (emphasis added)), indicating, if anything, that the plaintiffs' overtime work was not officially ordered or 
approved. The other writings on which the plaintiffs rely are even less supportive of their claim. We have reviewed each 
of these documents, and none of them includes an express directive to work overtime, and none communicates the 
approval of overtime work by those officials authorized to order overtime. 

Finally, the plaintiffs point to the fact that the DOJ maintained two sets of records of attorneys' work, one [**46] of 
which was used for pay purposes and reflected [* 13641 forty hours of work a week per attomey, while the other was 
generally used for calculating attorneys fees and budget requests and reflected the number of hours worked by each 
attorney beyond the standardized forty-hour workweek. The plaintiffs contend that because "authorized officials 
received monthly or quarterly summaries and compilations of these records" the practice of maintaining these two sets 
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of records reflects "approval under FEPA." (Br. for Appellees at 23-24 (internal quotation marks and alterations 
omitted)). This practice does not, however, provide the plaintiffs with the written order or approval necessary to justify 
compensation under FEPA and its regulations. The maintenance of two sets of records may indicate official awareness 
of the overtime worked, but it does not provide prior written authorization or approval of such work. 

In holding that the DOJ is not liable for overtime on an inducement theory, we do not wish to be seen as 
countenancing any effort by DOJ or any other agency to evade the requirements of FEPA and the OPM regulation. Our 
predecessor court was legitimately concerned that at least in some instances [**47] such evasion had occurred and that 
the government in effect was coercing uncompensated overtime. The government's brief in this case candidly admits 
that DOJ attorneys were expected to work overtime without compensation. If an adverse personnel action were taken 
against an employee who declined to work uncompensated overtime, that action might well be found to be invalid. n8 
But that is not a ground for awarding overtime compensation that was not ordered and approved in strict compliance 
with the regulation. The problems that this case has exposed suggest that DOJ and other affected agencies might do well 
to reexamine the whole overtime question for employees not subject to the FLSA and seek a government-wide 
legislative solution. n9 

n8 The government itself stated: 

To the extent that some class members believed that individual supervisors were acting 
inappropriately, they had various avenues of recourse. They could have refused to work extra 
hours. If penalized, they could have challenged any significant adverse personnel action before 
the Merit Systems Protection Board, with judicial review in this Court. And . . . they could have 
reported any suspected FEPA violations to OPM or the Justice Department's Inspector General 
for investigation; or sought relief through an administrative grievance system that the Justice 
Department maintains; or challenged the government's overtime policies through the 
Administrative Procedure Act, to the extent that the CSRA's remedies were not exclusive. 

(Br. for Appellant at 61 (citations omitted).) [**48] 

n9 As noted above, supra n.1, Congress enacted legislation in 1999 that prohibited overtime compensation 
for DOJ attorneys afier November 29, 1999. 

CONCLUSION 

For the foregoing reasons, we reverse the Court of Federal Claims' grant of summary judgment. 

REVERSED 

COSTS 

No costs. 
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ADMINISTRATIVE INSTRUCTION NO. 29 

SUBJECT: Incentive and Honorary Awards Programs 

References: (a) Administrative Instruction No. 29, "Incentive Awards," January 8, 1 990 
(hereby canceled) 

(b) Title 5, United States Code, "Government Organization and Employees" 
(c) Title 5, Code of Federal Regulations, "Administrative Personnel" 
(d) DoD 1400.25-M, "Department of Defense Civilian Personnel Manual," 

December 1996, authorized by DoD Directive 1400.25, November 25, 
1996 

(e) through (i), see enclosure 1 

1. REISSUANCE AND PURPOSE 

This Instruction: 

1.1. Reissues reference (a) to update policy and responsibilities for the Incentive 
and Honorary Awards Programs under chapters 43 and 45 of 5 U.S.C. (reference (b)), 5 
CFR 430 and 45 1 (reference (c)), and subchapter 45 1 of DoD 1400.25-M(reference 
(d)). 

1.2. Continues to authorize and conduct the Incentive and Honorary Awards 
Programs to recognize: 

1.2.1. Employee accomplishments achieved through suggestions, inventions, 
superior accomplishments, or other personal effort that contributes to the efficiency, 
economy, or other improvement of Government operations or achieves a significant 
reduction in paperwork; or a special act or service in the public interest in connection 
with or related to official employment; and 
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1.2.2. Private citizens, groups, and organizations that significantly assist or 
support Department of Defense (DoD) functions, services, or operations performed as a 
public service. 

1.3. Recognizes monetary awards for members of the Armed Forces covered by 
this Instruction in accordance with 10 U.S.C. 1 124 (reference (e)) for suggestions, 
inventions, and scientific achievements. 

2. APPLICABILITY 

This Instruction applies to: 

2.1. Civilian employees and members of the Armed Forces regularly assigned to 
the Office of the Secretary of Defense (OSD), the Organization of the Joint Chiefs of 
Staff (JS), and other activities for which operational support is provided by the 
Washington Headquarters Services (WHS) Directorate for Personnel and Security 
Customer Support Operating Office. 

2.1.1. A civilian employee is an employee who meets the definition of 
"employee" under 5 U.S.C. 2 1 05 (reference (b)). 

2.1.2. Members of the Armed Forces are eligible to be paid monetary awards 
under this Instruction only for suggestions, inventions, and scientific achievements 
under 1 0 U.S.C. 1 1 24 (reference (e)). 

2.2. Former Employees. Under 5 CFR 45 1.104 (reference (c)), awards for 
contributions made by an individual when employed by the Department of Defense may 
be paid to a former employee or to the estate or legal heirs of a deceased employee. 
Awards to separated or deceased members of the Armed Forces for contributions made 
while the member was on active duty may be paid to the former member or to the 
member's estate or legal heirs. 

2.3. Nonappro~riated Fund Employees. Employees paid with nonappropriated 
funds are not eligible to receive monetary awards paid from appropriated funds, but may 
receive nonrnonetary awards under this Instruction. 
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2.4. Foreinn National Emvlovees 

2.4.1. A foreign national individual who meets the definition of employee as 
defined under 5 U.S.C. 2 105 (reference (b)) and is paid with U.S. funds, i.e., a direct hire 
employee, is eligible to receive awards under this Instruction. 

2.4.2. A foreign national individual who is paid on a cost reimbursable basis by 
agreement with a foreign country, i.e., an indirect hire employee, is not eligible to 
receive monetary awards but may receive nonmonetary awards under this Instruction. 

3. DEFINITIONS 

Terms used in this Instruction are defined in enclosure 2. 

4. POLICY 

4.1. It is WHS policy that the Incentive and Honorary Awards Programs shall: 

4.1.1. Ensure that the type of recognition granted is in keeping with the value 
of the employee's contribution. 

4.1.2. Ensure that maximum benefits for the Government are obtained by 
considering the applicability of employee contributions throughout the Federal 
Government. 

4.1.3. Ensure that awards are not used as a substitute for other personnel 
actions or as a substitute for pay. 

4.1.4. Ensure that awards are used to motivate, recognize, and reward eligible 
personnel as individuals or groups for contributions to the efficiency, economy, or 
other improvements in Government operations. 

4.1.5. Ensure that due weight is given to awards when qualifying and selecting 
an employee for promotion and that all approved award recommendations are 
documented. 

4.1.6. Ensure that awards are used to the extent that shall best support and 
enhance organizational goals and objectives and meet employee recognition needs. 
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4.1.7. Ensure that supervisory and management officials are trained properly in 
the effective use of awards covered by this Instruction. 

4.1.8. Ensure that adequate funds are available for payment of awards. 

4.1.9. Ensure that awards shall be granted consistent with Equal Employment 
Opportunity and Afirmative Employment Program policies and shall be free from 
discrimination regardless of race, color, religion, age, sex, national origin, or disability. 

4.1.10. Provide a final board of review (the Incentive Awards Board) to review 
and recommend approval or disapproval of honorary awards and monetary awards for 
which the Heads of the OSD Components do not have authority. 

4.2. Acceptance of a monetary award constitutes an agreement that the use by the 
Government of an idea, method, or device for which the award is made does not form 
the basis of a further claim of any nature against the Government by the employee, his 
or her heirs, or assigns. 

4.3. Expenditures for superior accomplishment, special act or service, supervisor's 
cash, and performance awards for Senior Executive Service (SES) (excluding 
performance bonuses), Scientific or Professional (ST), Senior Level (SL), General 
Schedule (GSIGM), or Federal Wage System (FWS) employees who are assigned 
permanently, or on detail from other organizations, to activities for which operational 
support is provided by the WHS Directorate for Personnel and Security Customer 
Support Operating Office shall be paid from, and not exceed, the Component's annual 
awards budget allocation. 

4.4. Either one monetary award or a time-off award may be granted to an employee 
for a contribution. Acontribution shall not serve as the basis for more than one 
monetary award (including a performance award or bonus) or for a monetary award and a 
time-off award. 

4.5. The Heads of the OSD Components may delegate approval authority for 
awards over which they have approval authority. Such delegations shall be submitted to 
the Assistant Director for Labor and Management Employee Relations, Directorate for 
Personnel and Security, WHS. 

4.6. The Heads of the OSD Components may not delegate nomination authority for 
honorary awards over which the Secretary of Defense has final approval authority. 
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4.7. Persons or organizations having a commercial or profitmaking relationship 
with the Department of Defense or with a DoD Component shall not be granted 
recognition, unless the contribution is substantially beyond that specified or implied 
within the terms of the contract establishing the relationship, or the recognition is 
clearly in the public interest, in which case the recognition shall be honorary only. 

5. RESPONSIBILITIES 

5.1. The Director of Administration and Management, OSD (DA&M. OSD), shall: 

5.1.1. Work jointly with the Assistant Secretary of Defense for Force 
Management Policy (ASD(FMP)), Office of the Under Secretary of Defense for 
Personnel and Readiness (OUSD(P&R)), in the development and establishment of 
DoD-wide awards. 

5.1.2. Administer the DoD-level civilian honorary awards program. 

5.1.3. Recommend to the Secretary of Defense and the Deputy Secretary of 
Defense approval of awards over which the Secretary has final approval authority. 

5.2. The Director, Washington Headquarters Services (WHS), shall: 

5.2.1. Establish the policies for and administer the Incentive and Honorary 
Awards Programs for activities receiving operational support from the WHS 
Directorate for Personnel and Security Customer Support Operating Office and for the 
JS. 

5.2.2. Establish the annual awards budget ceiling for the OSD Components for 
payment of superior accomplishment, special act or service, and supervisor's cash 
awards under this Instruction and performance awards under Administrative Instruction 
No. 63 (reference (f)). 

5.2.3. Approve monetary awards that would grant more than $5,000 
cumulatively to a ST, SL, GSIGM, or FWS employee in a fiscal year for performance 
(including performance awards and the single-year increase in basic pay as a result of a 
quality step increase under Administrative Instruction No. 63 (reference (f)) andlor 
other accomplishments covered by this Instruction. 
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5.3. The Heads of the OSD Components shall: 

5.3.1. Ensure that program or operational areas, where superior 
accomplishments may warrant award consideration, are identified through normal 
management review and control processes. 

5.3.2. Encourage supervisors to identify employees or groups of employees 
deserving award consideration and request that award recommendations be submitted 
expeditiously. 

5.3.3. Ensure that nominations that require Incentive Awards Board action are 
received by the Assistant Director for Labor and Management Employee Relations, 
Directorate for Personnel and Security, WHS, Attention: Executive Secretary to the 
Incentive Awards Board, not later than the first Wednesday of each month, for 
consideration by the Board at that month's meeting. 

5.3.4. Ensure expenditures on superior accomplishment, special act or 
service, and supervisor's cash awards, under this Instruction and performance awards 
under Administrative Instruction No. 63 (reference (f)) for SES, ST, SL, GSIGM, and 
FWS employees assigned to the Component permanently or temporarily (including on 
details) do not exceed the awards budget allocation. 

5.3.5. Approve or disapprove, within the awards budget allocation, nominations 
for monetary recognition (including incentive awards under this Instruction and 
performance awards and the value of the single-year increase in basic pay as a result of 
a quality step increase under Administrative Instruction No. 63 (reference (f))) for ST, 
SL, GSIGM, and FWS employees that would grant a gross cumulative dollar amount not 
in excess of $5,000 per employee per fiscal year. 

5.3.6. Recommend in writing to the Director, WHS (through the Assistant 
Director for Labor and Management Employee Relations, WHS Directorate for 
Personnel and Security) approval of a monetary award that would cause the gross 
cumulative dollar amount of monetary recognition (including incentive awards under 
this Instruction and performance awards and the value of the single-year increase in 
basic pay as a result of a quality step increase under Administrative Instruction No. 63 
(reference (0)) granted to a ST, SL, GSIGM, or FWS employee to exceed $5,000 in a 
fiscal year. Authority to recommend such approval may not be delegated. 
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5.3.7. Recommend, within the awards budget allocation, to the Incentive 
Awards Board for review and approval, incentive awards nominations that would grant 
more than $5,000 (gross) and less than $10,000 (gross) to a ST, SL, GSIGM, or FWS 
employee. 

5.3.8. Recommend, within the awards budget allocation, to the Incentive 
Awards Board for review and approval, incentive awards nominations for SES members. 

5.3.9. Approve or disapprove time-off awards. 

5.4. The Incentive Awards Board shall: 

5.4.1. Review nominations for the DoD Medal for Distinguished Civilian 
Service and the Secretary of Defense Medal for Meritorious Civilian Service and 
recommend approval or disapproval to the Secretary of Defense. 

5.4.2. Review and approve any incentive award nomination that would grant in 
excess of $5,000 (gross), but not exceeding $1 0,000 (gross), to a ST, SL, GSIGM, or 
FWS employee. 

5.4.3. Review and approve all monetary awards (excluding performance 
bonuses) that would not grant more than $1 0,000 (gross) to a SES member. 

5.4.4. Notify the Head of the OSD Component of action taken on awards 
nominations. 

5.4.5. Review and act on suggestions. 

5.4.6. Arrange for preparation of honorary awards and payment of incentive 
monetary awards. 

5.4.7. Monitor the operation of the Incentive and Honorary Awards Programs 
to ensure uniformity of policy and coordination with related programs. 

5.4.8. Recommend procedures, guides, and standards for improving the 
Incentive and Honorary Awards Programs. 

5.4.9. Normally, convene the second Wednesday of each month to review 
andlor approve or disapprove incentive and honorary awards nominations. 

5.5. The Director for Personnel and Security. WHS, shall: 
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5.5.1. Ensure that honorary and monetary awards meet the eligibility criteria 
and are in accordance with applicable laws, rules, regulations, policy, and provisions of 
this Instruction. 

5.5.2. Make awards budget allocations on a fiscal year basis. Allocations may 
change during a fiscal year as a result of augmentation or reduction in resources within 
Components. 

5.5.3. Process approved monetary awards expeditiously. 

5.5.4. Serve as the Executive Secretary to the Incentive Awards Board. 

5.5.5. Forward award nominations for civilians that would grant in excess of 
$10,000 (gross), and up to $25,000 (gross), to the ASD(FMP), OUSD(P&R)), for 
submission to the Director of the Office of Personnel Management in accordance with 
subchapter 45 1 of DoD 1400.25-M (reference (d)). 

5.5.6. Forward award nominations for members of the Armed Forces that 
would grant in excess of $1 0,000 (gross), and up to $25,000 (gross), to the ASD(FMP), 
OUSD(P&R), for review and approval in accordance with subchapter 45 1 of DoD 
1400.25-M (reference (d)). 

5.5.7. Document all monetary and time-off awards in compliance with 5 CFR 
45 1.106(3) (reference (c)). 

5.5.8. Communicate the relevant parts of this Instruction to managers, 
supervisors, and employees. 

5.5.9. File awards documents in compliance with the requirements of 5 CFR 
45 1.106(f) (reference (c)). 

5.5.10. Report awards data as required. 

5.6. Su~ervisors at all levels shall: 

5.6.1. Identify employees or groups of employees whose superior 
accomplishments or suggestions merit special recognition and promptly recommend 
them for appropriate recognition. 

DCN: 11999



5.6.2. Evaluate suggestions and ideas to determine applicability in their 
respective administrative areas and their possible application in other DoD Components 
and in other Federal Agencies. 

6. EFFECTIVE DATE 

This Instruction is effective July 1, 1999, except that no provision of this Instruction 
shall be applied in such a way as to affect any administrative procedure related to any 
award taken under provisions of reference (a) that was pending on July 1, 1999. 

Enclosures - 2 1 
E l .  References, continued 
E2. Definitions 
E3. Table of Contents for Administrative Instruction No. 29 
E4. Incentive Awards 
E5. Honorary Awards--Federal Career Civilian Employees 
E6. Honorary Awards--Noncareer Federal Civilian Employees, Private Citizens, and 

Foreign Nationals 
E7. Other Honorary Awards--Civilian Employees 
E8. Formats 
E9. Awards Ceiling 
E 10. Limitations on Awards During a Presidential Election Period 
E 1 1. Award Scale A, "Award Scale for Suggestions, Inventions, Special Acts or 

Service, and Scientific Achievements Resulting in Tangible Benefits to the 
Government" 

E 12. Award Scale B, "Award Scale for Suggestions, Inventions, Special Acts or 
Service, and Scientific Achievements Resulting in Intangible Benefits to the 
Government" 

E 13. Award Scale C, "Time-Off Award Scale for Full-Time Employees for 
Suggestions, Inventions, Special Acts or Service, and Scientific Achievements" 

E 14. DD Form 3 55, "Employee Suggestion" 
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E 1 5. DD Form 2800, "Suggestion Evaluation" 
E l  6. Director of Administration and Management Memorandum, "Nominations for 

the Office of the Secretary of Defense (OSD) Exceptional Civilian Service 
Award," February 10,2000 

E l  7. Director of Administration and Management Memorandum, "Expanded 
Eligibility for the OSD Exceptional Civilian Service Award,"August 6,200 1 

E 1 8. Director of Administration and Management Memorandum, "Secretary of 
Defense Medal for the Defense of Freedom," October 17,200 1 

E19. Director of Administration and Management Memorandum, "Office of the 
Secretary of Defense Medal for Valor," October 29,200 1 

E20. Director of Administration and Management Memorandum, "Group 
Achievement Award," August 1 7,2000 
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3,350 lo  S.700 f o r .  Szipcrvisor 's C.'usli Awn~*cls." Augusf 6, 2002 
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El .  ENCLOSURE 1 

REFERENCES, continued 

(e) Title 10, United States Code, "Armed Forces" 
(f) Administrative Instruction No. 63, "Performance Appraisal Program for General 

Schedule, Federal Wage System, and Certain Other Employees," July 1, 1 999 
(g) Executive Order 107 1 7, "The President's Award for Distinguished Federal Civilian 

Service," June 27, 195 7, as amended 
(h) Public Law 80-253, "National Security Act of 1947," July 26, 1947 
(i) Public Law 103-425, "ABill to Amend the Defense Department Overseas Teachers 

Pay and Personnel Practices Act," October 3 1, 1994 

ENCLOSURE 1 
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E2. ENCLOSURE 2 

DEFINITIONS 

E2.1. TERMS 

E2.1.1. Award. Something bestowed or an action taken to recognize and reward 
individual or team achievement that contributes to meeting organizational goals or 
improving the efficiency, effectiveness, and economy of the Government or is 
otherwise in the public interest. Such awards include, but are not limited to, employee 
incentives that are based on predetermined criteria. 

E2.1.2. Contribution. An accomplishment achieved through an individual or group 
effort in the form of a suggestion, invention, superior accomplishment, or other 
personal effort that contributes to the efficiency, economy, or other improvement of 
Government operations or achieves a significant reduction in paperwork; or a special act 
or service in the public interest in connection with or related to official employment. 

E2.1.3. Head of an OSD Component. For purposes of this Instruction, a Head of 
an OSD Component is a DoD official who has award approval authority; i.e., the 
Secretary of Defense and the Deputy Secretary of Defense; the Under Secretaries of 
Defense; the Assistant Secretaries of Defense who report directly to the Secretary of 
Defense or the Deputy Secretary of Defense; the General Counsel of the DoD; the 
Director, Operational Test and Evaluation; the Assistants to the Secretary of Defense 
who report directly to the Secretary of Defense or the Deputy Secretary of Defense; the 
Directors of the Defense Agencies and Field Activities who report directly to the 
Secretary of Defense or the Deputy Secretary of Defense; the Chairman of the Joint 
Chiefs of Staff; the Director of the Joint Staff; and the Chief Judge of the U.S. Court of 
Appeals for the Armed Forces. 

E2.1.4. Honorary (Nonmonetary) Award. The recognition device is not a cash 
payment or time off as an award but rather an award of a honorific value, e.g., a letter, 
certificate, citation, medal, plaque, or other similar item of nominal value. 

E2.1.5. Intangible Benefit. Savings to the Government that cannot be measured in 
terms of dollars. 

E2.1.6. Monetary Award. The recognition device is a cash payment that does not 
increase the employee's rate of basic pay and is subject to applicable tax rules. 
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E2.1.7. Superior Accom~lishment Award. Amonetary award for contributions 
resulting in tangible benefits or savings andlor intangible benefits to the Government. 

E2.1.8. Tangible Benefit. Savings to the Government that can be measured in 
terms of dollars. 

E2.1.9. Time-Off Award. An alternate means of recognizing the superior 
accomplishments or other personal efforts of employees, including members of the 
SES, that contribute to the quality, efficiency, or economy of Government operations. 
Time off from duty is granted without loss of pay or charge to leave of the employee. 
The number of hours granted is commensurate with the employee's contribution or 
accomplishment. 

ENCLOSURE 2 
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E4. ENCLOSURE 4 

INCENTlVE AWARDS 

E4.1. SUPERIOR ACCOMPLISHMENT AWARD 

Asuperior accomplishment award is a monetary form of recognition granted for a 
contribution resulting in tangible benefits or savings (see Award Scale A, enclosure 1 1 ) 
andfor intangible benefits (see Award Scale B, enclosure 12) to the Government. The 
Heads of the OSD Components shall accomplish this monetary form of recognition 
within awards budget allocations. 

E4.1.1. Eligibility. Civilian employees covered by this Instruction. 

E4.1.2. Format. See section E8.1. of enclosure 8 

E4.2. SPECIAL ACT OR SERVICE AWARD 

A special act or service award is a monetary form of recognition granted for a 
contribution or accomplishment in the public interest that is a non-recurring 
contribution either in or outside of job responsibilities, a scientific achievement, or for 
the courageous handling of an emergency situation. The Heads of the OSD 
Components shall accomplish this monetary form of recognition within awards budget 
allocations. 

E4.2.1. Eligibility. Civilian employees covered by this Instruction. 

E4.2.2. Format. See section E8.2. of enclosure 8. 

E4.3. SUPERVISOR'S CASH AWARD (SCA] 

I ASCA is a monetary form of recognition (not to exceed S500.OO) granted for 
day-to-day accomplishments. The Heads of the OSD Components shall accomplish this 
monetary form of recognition within awards budget allocations. In determining the 
amount of this award, consideration shall be given to the significance of the employee's 
contribution and the period worked. Examples of achievements warranting the SCA are: 

E4.3.1. Streamlining, eliminating, or modifying an office procedure to improve 
effectiveness, efficiency, or timeliness. 
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E4.3.2. Accomplishing a specific, short-suspense project that contributed to the 
mission of the organization. 

E4.3.3. Eligibility. Civilian employees covered by this Instruction. 

E4.3.4. Format. See section E8.3. of enclosure 8. 

1 E4.3.5. Limitation. This award shall not exceed D O U .  00 (gross). 

E4.4. TIME-OFF AWARD (TOA) 

A TOA is intended to increase employees' productivity and creativity by rewarding 
contributions to the quality, efficiency, or economy of Government operations. ATOA 
is an alternative to a monetary or honorary award and may be granted for superior 
accomplishments, special acts or service, contributions that are of a one-time, 
nonrecurring nature, etc. In determining the amount of the TO& consideration must be 
given to the cost in lost production and the benefits realized from the employee's 
contributions (see Award Scale C, enclosure 13). ATOAmay not be used as a 
substitute for, or in addition to, a performance-based monetary award or bonus. ATOA 
does not convert to a cash payment under any circumstances. 

E4.4.1. Eligibility. Civilian employees covered by this Instruction, including 
members of the SES. 

E4.4.2. Format. See section E8.4. of enclosure 8. 

E4.4.3. Limitations 

E4.4.3.1. Full-time employees may be granted up to 80 hours of time off 
during a leave year without charge to leave or loss of pay. The maximum amount of 
time off that may be granted a full-time employee for any single contribution is 40 
hours. 

E4.4.3.2. For part-time employees or employees with less than a 40-hour 
work week, the total time which may be granted during any leave year is the average 
number of hours of work in the employee's biweekly scheduled tour of duty. The 
maximum award for any single contribution for these employees is one-half of the 
maximum amount of time that could be granted during the year. 
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E4.4.3.3. A TOA that has been approved and not used at the time an employee 
covered by this Instruction transfers to a DoD Component not receiving operational 
support from the WHS Directorate for Personnel and Security Customer Support 
Operating Office, or to another Federal Agency, cannot be transferred. Similarly, 
unused time off shall not transfer with an employee who transfers from a DoD 
Component that does not receive operational support from the WHS Directorate for 
Personnel and Security Customer Support Operating Office or from another Federal 
Agency. Every effort shall be made to allow the employee to use the TOAprior to the 
employee's transfer. 

E4.4.4. Scheduling' Time Off 

E4.4.4.1. The employee is responsible for requesting use of the approved 
time off on a Standard Form (SF) 7 1, "Application for Leave," in accordance with 
standard leave approval practices. Requests to use time off should be done far enough 
in advance to permit its use without undue interruption to the work of the organization. 

E4.4.4.2. Time off may not be used and recorded on time and attendance 
records until documentation, approval, and processing requirements are completed, 
usually within 14 workdays after submission to the Labor and Management Employee 
Relations Division, Directorate for Personnel and Security, WHS. The SF 50 shall 
serve as confirmation that the TOA has been approved and processed. 

E4.4.4.3. Time off grantedas an award should be scheduled and used normally 
within 90 days of the effective date of the award, but in no case more than one (1) year 
after the effective date. 

E4.5. SUGGESTIONS 

To be considered for an award, a suggestion must identify an improvement in the quality 
of operations, a cost reduction opportunity, or an improvement in the timeliness of 
service delivery that results in tangible or intangible benefits to the U.S. Government; 
and be adopted in whole or in part for implementation. The suggestion must set forth a 
specific proposed course of action to achieve the improvement or cost reduction and 
must not already be under consideration. 

E4.5.1. Eligibility. Civilian employees and members of the Armed Forces covered 
by this Instruction. 

E4.5.2. Format. See section E8.5. of enclosure 8. 
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E8. ENCLOSURE 8 

FORMATS 

E8.1. SUPERIOR ACCOMPLISHMENT AWARD 

Forward the original and six (6) copies of a memorandum addressed to the Assistant 
Director for Labor and Management Employee Relations, Directorate for Personnel and 
Security, WHS, and signed by the Head of the OSD Component that contains the 
following: 

E8.1.1. Name; social security number (SSN); title, series, and grade; organization 
and location; period covered by the award; length of time with the organization; and a 
statement that the contributions have not been and shall not be recognized with any 
other monetary award (including a performance award or bonus) or a time-off award. 

E8.1.2. Description of the achievement(s) in detail. Tangible and intangible 
benefits must be described separately. The justification must refer to the applicable 
award scales in enclosures 1 1 and 12. 

E8.1.3. Amount of award based on, and with reference to, the applicable award 
scales in enclosures 1 1 and 12. 

E8.2. SPECIAL ACT OR SERVICE AWARD 

Same as in section E8.1., above. 

E8.3. SUPERVISOR'S CASH AWARD (SCA) 

Forward a memorandum addressed to the Assistant Director for Labor and Management 
Employee Relations, Directorate for Personnel and Security, WHS, and signed by an 
official at least one level higher than the recommending official. The memorandum 
shall contain the following: 

E8.3.1. Name; SSN; title, series, and grade; organization and location; period 
covered by the award; and a statement that the contributions have not been and shall not 
be recognized with any other monetary award (including a performance award or bonus) 
or a time-off award. 

ENCLOSURE 8 
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E8.3.2. Description of the specific achievement(s). 

1 E8.3.3. Amount of award not to exceed $500.00 (gross). 

E8.4. TIME-OFF AWARD (TOA) 

Forward a memorandum approved by the Head of the OSD Component to the Assistant 
Director for Labor and Management Employee Relations, Directorate for Personnel and 
Security, WHS, that contains the following: 

E8.4.1. Name; SSN; title, series, and grade; organization and location; period 
covered by the award; length of time with the organization; and a statement that the 
contributions have not been and shall not be recognized with any monetary award 
(including a performance award or bonus). 

E8.4.2. Justification containing a description of the nominee's specific 
contributions to meeting organizational goals or improving the efficiency, effectiveness, 
and economy of the Government. 

E8.4.3. Hours of time off granted based on the award scale in enclosure 13. 

E8.4.4. Certification from the supervisor or recommending official that 
"Consideration of the cost of this time-off award in lost production has determined that 
the benefits realized by the organization from the employee's contributions support the 
amount of time off approved. The organization's workload and the employee's 
projected leave have been considered. The employee will be able to schedule the time 
off in addition to other projected leave not later than [a 
date not later than 90 days from submission of the TOAfor approval, if possible; 
otherwise, not later than one (1) year thereafter]. Other available forms of recognition 
and monetary awards were considered in determining the amount of this time-off award." 

E8.4.5. The approved TOA shall be documented on a Standard Form 5 0 (SF SO), 
"Notification of Personnel Action," which shall be filed in the employee's Official 
Personnel Folder. The TOAjustification shall be retained in the Labor and Management 
Employee Relations Division, Directorate for Personnel and Security, WHS. A 
separate SF 50 shall be prepared for each TOA. The number of hours approved as time 
off shall be in item 20, "Total Salary/Aw&d," of the SF 50. 

ENCLOSURE 8 
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E 1 1. ENCLOSURE 1 1 

AWARD SCALE A, "Award Scale for Suggestions, Inventions, Special Acts or Service, 
and Scientific Achievements Resulting in Tangible Benefits to the Government" 

d First -Year 
Benefits 

Up to $100,000 in 
benefits 

$100,001 and above in 
benefits 

AWARDS - 
10 percent of benefits 

$10,000 plus one percent of benefits above $100,001, up to $25,000, with the 
approval of the Ofice of Personnel Management 

Presidential approval is required for all awards of more than $25,000. 

ENCLOSURE 1 1  
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E 1 2. ENCLOSURE 1 2 

AWARD SCALE B. "Award Scale for Suggesting, Inventions, Special Acts or Service, 
and Scientific Achievements Resulting in Intangible Benefits to the Government" 

EXTENT OF APPLICATION 
VALUE OF BENEFIT 

MODERATE 

Change or 
modification of an 
operating principle or 
procedure with 
limited use or impact. 

SUBSTANTIAL 

Substantial change 
or modification of 
procedures. An 
important 
improvement to the 
value of a product, 
activity, program, or 
service to the public. 

HIGH 

Complete revision of 
a basic principle or 
procedures; a highly 
significant 
improvement to the 
value of a product or 
service. 

EXCEPTIONAL 

Initiation of a new 
principle or major 
procedure; a 
superior 
improvement to the 
quality of a critical 
product, activity, 
program, or service 
to the public. 

LIMITED 

Affects functions, 
mission, or personnel 
of one facility, 
installation, regional 
area, or an 
organizational element 
of headquarters. 
Affects small area of 
science or technology. 

EXTENDED 

Affects functions, 
mission, or 
personnel of an 
entire regional 
area, command, 
or bureau. 
Affects an 
important area of 
science or 
technology. 

BROAD 

Affects functions, 
mission, or 
personnel of several 
regional areas or 
commands, or an 
entire Department or 
Agency. Affects an 
extensive area of 
science or 
technology. 

GENERAL 

Affects functions, 
mission, or 
personnel of more 
than one 
Department or 
Agency, or is in the 
public interest 
throughout the 
nation and beyond. 

ENCLOSURE 12 
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E 13. ENCLOSURE 1 3 

AWARD SCAL,E C. "Time-Off Award Scale for Full-Time Employees for Suggestions. 
Inventions. Special Acts or Service. and Scientific Achievements" 

EXTENT OF APPLICATION 
VALUE OF BENEFIT 

MODERATE 

Change or 
modification of an 
operating principle or 
procedure with 
limited use or impact. 

SUBSTANTIAL 

Substantial change 
or modification of 
procedures. An 
important 
improvement to the 
value of a product, 
activity, program, or 
service to the public. 

HIGH 

Complete revision of 
a basic principle or 
procedures; a highly 
significant 
improvement to the 
value of a product or 
service. 

EXCEPTIONAL 

Initiation of a new 
principle or major 
procedure; a 
superior 
improvement to the 
quality of a critical 
product, activity, 
program, or service 
to the public. 

LIMITED 

Affects functions, 
mission, or personnel 
of one facility, 
installation, regional 
area, or an 
organizational element 
of headquarters. 
Affects small area of 
science or technology. 

EXTENDED 

Affects functions, 
mission, or 
personnel of an 
entire regional 
area, command, 
or bureau. 
Affects an 
important area of 
science or 
technology. 

2 - 4  hours 5 - 7 hours 

5 - 7 hours 

BROAD 

Affects functions, 
mission, or 
personnel of several 
regional areas or 
commands, or an 
entire Department or 
Agency. Affects an 
extensive area of 
science or 
technology. 

GENERAL 

Affects functions', 
mission, or 
personnel of more 
than one 
Department or 
Agency, or is in the 
public interest 
throughout the 
nation and beyond. 

8 - 1 I hours 12 - 16 hours 

8 - I I hours 12 - 16 hours 17 - 24 hours 

8 - I I hours 12 - 16 hours 

12 - 16 hours 17 - 24 hours 

17 - 24 hours 

25 - 32 hours 

25 - 32 hours 

33 - 40 hours 

ENCLOSURE 13 
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General Provisions 

§550.101 Coverage and exemptions. 

(a) Employees to whom this subpart applies. (1) This subpart applies to each employee in 
or under an Executive agency, as defined in 5 U.S.C. 105, except those named in 
paragraphs (b) and (c) of this section. 

(2) The sections in this subpart incorporating special provisions for certain types of work 
(§§550.141 through 550.164, inclusive) apply also to each employee of the judicial 
branch or the legislative branch who is subject to subchapter V of chapter 55 of title 5, 
United States Code. 

(b) Employees to whom this subpart does not apply. This subpart does not apply to: 

(1) An elected official; 

(2) The head of a department; 

(3) [Reserved] 

(4) An employee whose pay is fixed and adjusted from time to time in accordance with 
prevailing rates under subchapter IV of chapter 53 of title 5, United States Code, or by a 
wage board or similar administrative authority serving the same purpose, except that 
$550.1 13(d) is applicable to such an employee whose rate of basic pay is fixed on an 
annual or monthly basis; 

(5) An employee outside the continental United States or in Alaska who is paid in 
accordance with local prevailing wage rates for the area in which employed; 

(6) An employee of the Tennessee Valley Authority; 

(7) An employee of the Central Intelligence Agency (sec. lO,63 Stat. 212, as amended; 
50 U.S.C. 4031); 

(8) A seaman to whom section l(a) of the act of March 24, 1943 (57 Stat. 45; 50 U.S.C. 
App. 1291(a)) applies; 

(9) A member of the United States Park Police or the United States Secret Service 
Uniformed Division, except for the purpose of night pay under $$55O.l2 1 and 550.122, 
pay for holiday work under $8550.13 1 and 550.132, and pay for Sunday work under 
98550.171 and 550.172 of this subpart; 

(10) An officer or member of the crew of a vessel, whose pay is fixed and adjusted from 
time to time as nearly as is consistent with the public interest in accordance with 
prevailing rates and practices in the maritime industry (30 Comp. Gen. 158); 
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(1 1) A civilian keeper of a lighthouse, or a civilian employed on a lightship or another 
vessel of the Coast Guard (14 U.S.C. 432(Q); 

(12) A physician, dentist, nurse, or any other employee in the Department of Medicine 
and Surgery, Veterans Administration, whose pay is fixed under chapter 73 of title 38, 
United States Code; 

(1 3) A student-employee as defined by section 535 1 of title 5, United States Code; 

(1 4) An employee of the Environmental Science Services Administration engaged in the 
conduct of meteorological investigations in the Arctic region (62 Stat. 286; 15 U.S.C. 
327); 

(1 5) An employee of a Federal land bank, a Federal intermediate credit bank, or a bank 
for cooperatives; 

(16) A "teacher" or an individual holding a "teaching position" as defined by section 901 
of title 20, United States Code; 

(1 7) A Foreign Service officer or a member of the Senior Foreign Service; or 

(1 8) A member of the Senior Executive Service. 

(c) Employees to whom §§550.111, 550.113, and 550.11 4 of this subpart do not apply. 
Except for the purpose of determining hours of work in excess of 8 hours in a day, 
59550.1 1 1,550.1 13, and 550.1 14 of this subpart do not apply to an employee who is 
subject to the overtime pay provisions of section 7 of the Fair Labor Standards Act of 
1938 and part 55 1 of this chapter. 

(d) Services to which this subpart does not apply. This subpart does not apply to 
overtime, night, Sunday, or holiday services for which additional pay is provided by the 
act of: 

(1) February 13, 191 1, as amended (36 Stat. 899, as amended; 19 U.S.C. 261,267), 
involving customs inspectors and canine enforcement officers; 

(2) July 24, 1919 (41 Stat. 241; 7 U.S.C. 394), involving employees engaged in 
enforcement of the Meat Inspection Act; 

(3) March 2, 193 1 (46 Stat. 1467; 8 U.S.C. 1353a), involving inspectors and employees, 
Immigration and Naturalization Service; 

(4) May 27, 1936, as amended (49 Stat. 1380, as amended; 46 U.S.C. 382b), involving 
local inspectors of steam vessels and assistants, U.S. shipping commissioners, deputies, 
and assistants, and customs officers and employees; 
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(5) March 23, 1941 (55 Stat. 46; 47 U.S.C. 154(0(3)), involving certain engineers of the 
Federal Communications OPM; 

(6) August 4, 1949 (63 Stat. 495; 7 U.S.C. 349a), involving employees of the Bureau of 
Animal Industry who work at establishments which prepare virus, serum, toxin, and 
analogous products for use in the treatment of domestic animals; or 

(7) August 28, 1950 (64 Stat. 561; 7 U.S.C. 2260), involving employees of the 
Department of Agriculture performing inspection or quarantine services relating to 
imports into and exports from the United States. 

[33 FR 12458, Sept. 4, 1968, as amended at 48 FR 3933, Jan. 28,1983; 56 FR 20341, 
May 3,1991; 57 FR 2432, Jan. 22,1992; 64 FR 69174, Dec. 10,19991 

§550.102 Entitlement. 

A department (and for the purpose of 55550.141 through 550.164, inclusive, a legislative 
or judicial branch agency) must determine an employee's entitlement to premium pay 
consistent with subchapter V of chapter 55 of title 5, United States Code. 

[64 FR 69 174, Dec. 10, 19991 

6550.1 03 Definitions. 

In this subpart: 

Administrative workweek means any period of 7 consecutive days (as defined in this 
section) designated in advance by the head of the agency under section 6101 of title 5, 
United States Code. 

Agency means- 

(1) A department as defined in this section; and 

(2) A legislative or judicial branch agency which has positions that are subject to 
subchapter V of chapter 55 of title 5, United States Code. 

Basic workweek, for full-time employees, means the 40-hour workweek established in 
accordance with $61 0.1 1 1 of this chapter. 

Criminal investigator means a law enforcement officer as defined in 5 U.S.C. 5541(3) 
and this section- 

(1) Whose position is properly classified under the GS-18 1 1 or GS-18 12 series in the 
General Schedule classification system based on OPM classification standards (or would 
be so classified if covered under that system); 
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(2) Who is a pilot employed by the United States Customs Service; 

(3) Who is a special agent in the Diplomatic Security Service in a position which has 
been properly determined by the Department of State to have a Foreign Service primary 
skill code of 2501 ; 

(4) Who is a special agent in the Diplomatic Security Service who has been placed by the 
Department of State in a non-covered position on a long-term training assignment that 
will be career-enhancing for a current or future assignment as a Diplomatic Security 
Service special agent, provided the employee is expected to return to duties as a special 
agent in a Foreign Service position with a 2501 primary skill code or to a position 
properly classified in the GS-18 1 1 series immediately following such training; 

(5) Who occupies a position in the Department of State in which he or she performs 
duties and responsibilities of a special agent requiring Foreign Service primary skill code 
2501, pending the opening of a position with primary skill code 2501 and placement in 
that position as a special agent; or 

(6) Who is a special agent in the Diplomatic Security Service with a Foreign Service 
personal primary skill code of 2501 (or whose position immediately prior to the detail 
was properly classified in the GS-18 11 series) and who meets all of the following three 
conditions: 

(i) The individual is assigned outside the Department of State; 

(ii) The assigned position would have a primary skill code of 2501 (or would be properly 
classified in the GS-1811 series under the General Schedule classification system based 
on OPM classification standards) if the position were under the Foreign Service (or 
General Schedule) in the Department of State; and 

(iii) The individual is expected to return to a position as a special agent in the Diplomatic 
Security Service with a 2501 primary skill code (or to a position that is properly 
classified in the GS-1811 series) immediately following such outside assignment. 

Day (for overtime pay purposes) means any 24-hour period designated by an agency 
within the administrative workweek applicable to the employee. A day need not 
correspond to the 24-hour period of a calendar day. If the agency has not designated 
another period of time, a day is a calendar day. 

Department means an executive agency and a military department as defined by sections 
105 and 102 of title 5, United States Code. 

Emergency means a temporary condition posing a direct threat to human life or property, 
including a forest wildfire emergency. 

Employee means an employee to whom this subpart applies. 
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Head of a department means the head of a department and, except for the purpose of 
$55O.lOl(b)(2), an official who has been delegated authority to act for the head of a 
department in the matter concerned. 

Holiday work means nonovertime work performed by an employee during a regularly 
scheduled daily tour of duty on a holiday designated in accordance with $6 10.202 of this 
chapter. 

Irregular or occasional overtime work means overtime work that is not part of an 
employee's regularly scheduled administrative workweek. 

Law enforcement ofJicer means an employee who- 

(1) Is a law enforcement officer within the meaning of 5 U.S.C. 833 l(20) (as further 
defined in $83 1 .go2 of this chapter) or 5 U.S.C. 8401 (1 71 (as further defined in $842.802 
of this chapter), as applicable; 

(2) In the case of an employee who holds a secondary position, as defined in 583 1.902 of 
this chapter, and is subject to the Civil Service Retirement System, but who does not 
qualify to be considered a law enforcement officer within the meaning of 5 U.S.C. 
833 1 (20), would so qualify if such employee had transferred directly to such position 
after serving as a law enforcement officer within the meaning of such section; 

(3) In the case of an employee who holds a secondary position, as defined in $842.802 of 
this chapter, and is subject to the Federal Employees Retirement System, but who does 
not qualify to be considered a law enforcement officer within the meaning of 5 U.S.C. 
8401 (1 7), would so qualify if such employee had transferred directly to such position 
after performing duties described in 5 U.S.C. 8401 (1 7)(A) and (B) for at least 3 years; 
and 

(4) In the case of an employee who is not subject to either the Civil Service Retirement 
System or the Federal Employees Retirement System- 

(i) Holds a position that the agency head (as defined in $$831.902 and 842.802 of this 
chapter) determines would satisfy paragraph (I), (2), or (3) of this definition if the 
employee were subject to the Civil Service Retirement System or the Federal Employees 
Retirement System (subject to OPM oversight as described in §§83 1.91 1 and 842.808 of 
this chapter); or 

(ii) Is a special agent in the Diplomatic Security Service. 

Nightwork has the meaning given that term in $550.121, and includes any nightwork 
preformed by an employee as part of his or her regularly scheduled administrative 
workweek. 
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Overtime work has the meaning given that term in 5550.1 11 and includes irregular or 
occasional overtime work and regular overtime work. 

Performing work in connection with an emergency means performing work that is 
directly related to resolving or coping with an emergency or its immediate aftermath. 

Premium pay means the dollar value of earned hours of compensatory time off and 
additional pay authorized by subchapter V of chapter 55 of title 5, United States Code, 
and this subpart for overtime, night, Sunday, or holiday work; or for standby duty, 
administratively uncontrollable overtime work, or availability duty. This excludes 
overtime pay paid to employees under the Fair Labor Standards Act and compensatory 
time off earned in lieu of such overtime pay. 

Protective duties means duties authorized by section 3056(a) of title 18, United States 
Code, or by section 2709(a)(3) of title 22, United States Code. 

Rate of basic pay means the rate of pay fixed by law or administrative action for the 
position held by an employee, including any applicable special pay adjustment for law 
enforcement officers under section 404 of the Federal Employees Pay Comparability Act 
of 1990 (Pub. L. 101-509), locality-based comparability payment under 5 U.S.C. 5304, 
or continued rate adjustment under subpart G of part 53 1 of this chapter, before any 
deductions and exclusive of additional pay of any other kind. 

Regular overtime work means overtime work that is part of an employee's regularly 
scheduled administrative workweek. 

Regularly scheduled administrative workweek, for a full-time employee, means the 
period within an administrative workweek, established in accordance with 5610.1 1 1 of 
this chapter, within which the employee is regularly scheduled to work. For a part-time 
employee, it means the officially prescribed days and hours within an administrative 
workweek during which the employee is regularly scheduled to work. 

Regularly scheduled work means work that is scheduled in advance of an administrative 
workweek under an agency's procedures for establishing workweeks in accordance with 
$6 10.1 1 1, excluding any such work to which availability pay under 8550.1 8 1 applies. 

Sunday work means nonovertime work performed by a full-time employee during a 
regularly scheduled daily tour of duty when any part of that daily tour of duty is on a 
Sunday. For any such tour of duty, not more than 8 hours of work are Sunday work, 
unless the employee is on a compressed work schedule, in which case the entire regularly 
scheduled daily tour of duty constitutes Sunday work. 

Tour of duty means the hours of a day (a daily tour of duty) and the days of an 
administrative workweek (a weekly tour of duty) that constitute an employee's regularly 
scheduled administrative workweek. 
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[33 FR 12458, Sept. 4,1968, as amended at 48 FR 3933, Jan. 28, 1983; 56 FR 11059, 
Mar. 15,1991; 56 FR 20341, May 3,1991; 57 FR 2434, Jan. 22,1992; 57 FR 31630, 
July 17,1992; 58 FR 3201, Jan. 8, 1993; 59 FR 661 5 1, Dec. 23, 1994; 60 FR 33098, June 
27,1995; 60 FR 67287, Dec. 29,1995; 61 FR 3542, Feb. 1,1996; 63 FR 64592, Nov. 23, 
1998; 64 FR 45 19, Jan. 29,1999; 64 FR 69 174, Dec. 10, 19991 

Maximum Earnings Limitations 

§550.105 Biweekly maximum earnings limitation. 

(a) Except as provided in paragraph (c) of this section, an employee may receive 
premium pay under this subpart only to the extent that the payment does not cause the 
total of his or her basic pay and premium pay for any biweekly pay period to exceed the 
greater of- 

(1) The maximum biweekly rate of basic pay payable for GS-15 (including any 
applicable locality-based comparability payment under section 5304 or similar provision 
of law and any applicable special rate of pay under 5 U.S.C. 5305 or similar provision of 
law); or 

(2) The biweekly rate payable for level V of the Executive Schedule. 

(b) In applying the biweekly limitation under this section, premium pay of the types listed 
in §550.107(a) must be paid before paying any other type of premium pay. 

(c) This section does not apply to- 

(1) Any pay period during which an employee is subject to an annual limitation as 
provided in $550.106; 

(2) An employee of the Federal Aviation Administration or the Department of Defense 
who receives premium pay under 5 U.S.C. 5546a. 

[67 FR 19320, Apr. 19,20021 

8550.106 Annual maximum earnings limitation. 

(a)(l) For any pay period in which the head of an agency (or designee), or the Office of 
Personnel Management on its own motion, determines that an emergency exists, the 
agency must pay an affected employee premium pay under the limitations described in 
paragraph (c) of this section and 8550.107 instead of under the biweekly limitation 
described in $550.105(a). An employee is affected if he or she has been determined by 
the head of the agency (or designee) to be performing work in connection with the 
emergency or its aftermath. (See definition of "emergency" in 5550.103.) 
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(2) The head of an agency (or designee) must make the determination under paragraph 
(a)(l) of this section as soon as practicable after the work in connection with the 
emergency or its aftermath begins. Entitlement to premium pay under this annual 
limitation becomes effective on the first day of the pay period in which such work began. 

(b)(l) For any pay period in which the head of an agency (or designee), in his or her sole 
discretion, determines that an employee is needed to perform work that is critical to the 
mission of the agency, the agency may pay premium pay under the limitations described 
in paragraph (c) of this section and 9550.107 instead of under the biweekly limitation 
described in §550.105(a). 

(2) Entitlement to premium pay under this annual limitation becomes effective on the 
first day of the pay period designated by the head of the agency (or designee). 

(c) In any calendar year during which an employee has been determined to be performing 
emergency or mission-critical work as provided in paragraphs (a) or (b) of this section, 
the employee may receive premium pay under this subpart (excluding the types of 
premium pay identified in 8550.1 07) only to the extent that the payment does not cause 
the total of his or her basic pay and premium pay for the calendar year to exceed the 
greater of- 

(1) The maximum annual rate of basic pay payable for GS-15 (including any applicable 
locality-based comparability payment under section 5304 or similar provision of law and 
any applicable special rate of pay under 5 U.S.C. 5305 or similar provision of law) in 
effect on the last day of the calendar year; or 

(2) The annual rate payable for level V of the Executive Schedule in effect on the last day 
of the calendar year. 

(d) The annual rates under paragraphs (c)(l) and (2) of this section must be computed as 
follows: 

(1) Compute an hourly rate by dividing the published annual rate of basic pay by 2,087 
hours and rounding the result to the nearest cent; 

(2) Compute a biweekly rate by multiplying the hourly rate from paragraph (d)(l) of this 
section by 80 hours; 

(3) Compute an annual rate by multiplying the biweekly rate from paragraph (d)(2) of 
this section by the number of pay periods for which a paycheck is issued in the given 
calendar year under the agency's payroll cycle (i.e., either 26 or 27). 

(e) An agency may defer payment of the additional premium pay owed an employee as a 
result of the annual limitation until the end of the calendar year. 
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(f) Any payment made in the current calendar year that corrects an underpayment of 
premium pay in a previous calendar year must be treated as being made in the previous 
calendar year for the purpose of applying the annual cap under this section. 

[67 FR 19321, Apr. 19,20021 

8550.107 Premium payments capped on a biweekly basis when an annual 
limitation otherwise applies. 

(a) The following types of premium pay remain subject to a biweekly limitation when 
other premium payments are subject to an annual limitation under 8550.106: 

(1) Standby duty pay under 5 U.S.C. 5545(c)(l); 

(2) Administratively uncontrollable overtime pay under 5 U.S.C. 5545(c)(2); 

(3) Availability pay for criminal investigators under 5 U.S.C. 5545a; and 

(4) Overtime pay for hours in the regular tour of duty of a firefighter covered by 5 U.S.C. 
5545b. 

(b) An employee must receive premium pay of the types identified in paragraph (a) of 
this section before receiving any other type of premium pay. 

(c) In any pay period during which an employee is subject to an annual limitation under 
8550.106, the employee may receive the types of premium pay identified in paragraph (a) 
of this section only to the extent that the payment does not cause the total of his or her 
basic pay and such premium pay for the pay period to exceed the greater of- 

(1) The maximum biweekly rate of basic pay payable for GS-15 (including any 
applicable locality-based comparability payment under section 5304 or similar provision 
of law and any applicable special rate of pay under 5 U.S.C. 5305 or similar provision of 
law); or 

(2) The biweekly rate payable for level V of the Executive Schedule. 

(d) Premium pay paid, or projected to be paid, under this section is included in 
determining whether the sum of the employee's basic pay and premium pay would exceed 
the annual limitation under 8550.106. 

[67 FR 1932 1, Apr. 19,20021 

Overtime Pay 

5550.1 11 Authorization of overtime pay. 
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(a) Except as provided in paragraphs (d), (0, and (g) of this section, overtime work means 
work in excess of 8 hours in a day or in excess of 40 hours in an administrative 
workweek that is- 

(1) Officially ordered or approved; and 

(2) Performed by an employee. Hours of work in excess of 8 in a day are not included in 
computing hours of work in excess of 40 hours in an administrative workweek. 

(b) Except as otherwise provided in this subpart, a department shall pay for overtime 
work at the rates provided in $550.1 13. 

(c) Overtime work in excess of any included in a regularly scheduled administrative 
workweek may be ordered or approved only in writing by an officer or employee to 
whom this authority has been specifically delegated. 

(d) For an employee for whom the first 40 hours of duty in an administrative workweek is 
his basic workweek under $6 10.1 1 1 (b) of this chapter, overtime work means work in 
excess of 40 hours in an administrative workweek that is: 

(1) Officially ordered or approved, and 

(2) Performed by an employee, when the employee's basic pay exceeds the minimum rate 
for GS-10 (including any applicable special rate of pay for law enforcement officers or 
special pay adjustment for law enforcement officers under section 403 or 404 of the 
Federal Employees Pay Comparability Act of 1990 (Pub. L. 101-509), respectively; a 
locality-based comparability payment under 5 U.S.C. 5304; and any applicable special 
rate of pay under 5 U.S.C. 5305 or similar provision of law) or when the employee is 
engaged in professional or technical, engineering or scientific activities. For purposes of 
this section and section 5542(a) of title 5. United States Code, an employee is engaged in 
professional or technical engineering or scientfic activities when he or she is assigned to 
perform the duties of a profeesional or support technician position in the physical, 
mathematical, natural, medical, or social sciences or engineering or architecture. 

(e) Notwithstanding paragraphs (a) and (d) of this section, when an employee's basic 
workweek includes a daily tour of duty of more than 8 hours and his hourly rate of basic 
pay exceeds the hourly rate of overtime pay provided by 5550.1 13, the department shall 
pay him at his basic rate of pay for each hour of his daily tour of duty within his basic 
workweek. 

(f)(l) Except as provided in paragraph (Q(2) of this section, for any criminal investigator 
receiving availability pay under $550.18 1, overtime work means actual work that is 
scheduled in advance of the administrative workweek- 

(i) In excess of 10 hours on a day containing hours that are part of such investigator's 
basic 40-hour workweek; or 
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(ii) On a day not containing hours that are part of such investigator's basic 40-hour 
workweek. 

(2) Notwithstanding paragraph (f)(l) of this section, all overtime work scheduled in 
advance of the administrative workweek on a day containing part of a criminal 
investigator's basic 40-hour workweek must be compensated under this section if both of 
the following conditions are met: 

(i) The overtime work involves protective duties authorized by section 3056(a) of title 18, 
United States Code, or section 2709(a)@ of title 22, United States Code; and 

(ii) The investigator performs on that same day at least 2 consecutive hours of overtime 
work that are not scheduled in advance of the administrative workweek and are 
compensated by availability pay. 

(3) Any work that would be overtime work under this section but for paragraphs (f)(l) 
and (f)(2) of this section will be compensated by availability pay under 5550.1 81. 

(g) For firefighters compensated under subpart M of this part, overtime work means 
officially ordered or approved work in excess of 106 hours in a biweekly pay period, or, 
if the agency establishes a weekly basis for overtime pay computations, in excess of 53 
hours in an administrative workweek. 

(h) Availability hours, as described in §550.182(c), are not hours of work for the purpose 
of determining overtime pay under this section. 

(i) An employee is not entitled to overtime pay under this subpart for time spent in 
training, except as provided in 5410.402 of this chapter. 

[33 FR 12458, Sept. 4,1968, as amended at 34 FR 19495, Dec. 10,1969; 48 FR 36805, 
Aug. 15, 1983; 56 FR 20341, May 3,1991; 57 FR 2434, Jan. 22,1992; 59 FR 66151, 
Dec. 23, 1994; 61 FR 3542, Feb. 1,1996; 63 FR 64592, Nov. 23, 1998; 64 FR 4520, Jan. 
29,1999; 64 FR 691 75, Dec. 10,19991 

8550.112 Computation of overtime work. 

The computation of the amount of overtime work of an employee is subject to the 
following conditions: 

(a) Time spent in principal activities. Principal activities are the activities that an 
employee is employed to perform. They are the activities that an employee performs 
during his or her regularly scheduled administrative workweek (including regular 
overtime work) and activities performed by an employee during periods of irregular or 
occasional overtime work authorized under $550.1 1 1. Overtime work in principal 
activities shall be credited as follows: 
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(1) An employee shall be compensated for every minute of regular overtime work. 

(2) A quarter of an hour shall be the largest fraction of an hour used for crediting 
irregular or occasional overtime work under this subpart. When irregular or occasional 
overtime work is performed in other than the full fraction, odd minutes shall be rounded 
up or rounded down to the nearest full fraction of an hour used to credit overtime work. 

(b) Time spent in preshift or postshift activities. A preshift activity is a preparatory 
activity that an employee performs prior to the commencement of his or her principal 
activities, and a postshift activity is a concluding activity that an employee performs after 
the completion of his or her principal activities. Such activities are not principal activities 
as defined in paragraph (a) of this section. 

(1) (i) If the head of a department reasonably determines that a preshift or postshift 
activity is closely related to an employee's principal activities, and is indispensable to the 
performance of the principal activities, and that the total time spent in that activity is 
more than 10 minutes per daily tour of duty, he or she shall credit all of the time spent in 
that activity, including the 10 minutes, as hours of work. 

(ii) If the time spent in a preshift or postshift activity is compensable as hours of work, 
the head of the department shall schedule the time period for the employee to perform 
that activity. An employee shall be credited with the actual time spent in that activity 
during the time period scheduled by the head of the department. In no case shall the time 
credited for the performance of an activity exceed the time scheduled by the head of the 
department. If the time period scheduled by the head of the department for the 
performance of a pereshift or postshift activity is outside the employee's daily tour of 
duty, the employee shall be credited with the time spent performing that activity in 
accordance with paragraph (a)(2) of this section. 

(2) A preshift or postshift activity that is not closely related to the performance of the 
principal activities is considered a preliminary or postliminary activity. Time spent in 
preliminary or postliminary activities is excluded from hours of work and is not 
compensable, even if it occurs between periods of activity that are compensable as hours 
of work. 

(c) Leave with pay. An employee's absence from duty on authorized leave with pay under 
subchapter I of chapter 61 of title 5, United States Code, during the time when he would 
otherwise have been required to be on duty during a basic workweek (including 
authorized absence on a legal holiday, on a nonworkday established by Executive or 
administrative order, and on compensatory time off as provided in 8550.1 14) is deemed 
employment and does not reduce the amount of overtime pay to which the employee is 
entitled during an administrative workweek. Leave of absence with pay under subchapter 
I of chapter 61 of title 5, United States Code, is charged only for an absence that occurs 
during a basic workweek. 

DCN: 11999



(d) Leave withoutpay. (1) For a period of leave without pay in an employee's basic 
workweek, an equal period of service performed outside the basic workweek, but in the 
same administrative workweek, shall be substituted and paid for at the rate applicable to 
his basic workweek before any remaining period of service may be paid for at the 
overtime rate on the basis of exceeding 40 hours in a workweek. 

(2) For a period of leave without pay in an employee's daily tour of duty, an equal period 
of service performed outside the daily tour, but in the same workday, shall be substituted 
and paid for at the rate applicable to his daily tour of duty before any remaining period of 
service may be paid for at the overtime rate on the basis of exceeding 8 hours in a 
workday. 

(e) Absence during overtimeperiods. Except as provided by paragraph (a) of this section, 
as expressly authorized by statute, or to the extent authorized while the employee is in a 
travel status, a period is counted as overtime work only when the employee actually 
performs work during the period or is taking compensatory time off as provided in 
$550.114. 

(f) Night, Sunday, or holiday work. Hours of night, Sunday, or holiday work are included 
in determining for overtime pay purposes the total number of hours of work in an 
administrative workweek. 

(g) Time in travel status. Time in travel status away from the official duty-station of an 
employee is deemed employment only when: 

(1) It is within his regularly scheduled administrative workweek, including regular 
overtime work; or 

(2) The travel- 

(i) Involves the performance of actual work while traveling; 

(ii) Is incident to travel that involves the performance of work while traveling; 

(iii) Is carried out under such arduous and unusual conditions that the travel is inseparable 
from work; or 

(iv) Results from an event which could not be scheduled or controlled administratively, 
including travel by an employee to such an event and the return of the employee to his or 
her official-duty station. 

(h) Call-back overtime work. Irregular or occasional overtime work performed by an 
employee on a day when work was not scheduled for him, or for which he is required to 
return to his place of employment, is deemed at least 2 hours in duration for the purpose 
of premium pay, either in money or compensatory time off. 
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(i) Periods of duty that are compensated by annual premium pay under 5 U.S.C. 5545(c) 
(1) or (2) shall not be credited for the purpose of determining hours of work in excess of 
8 hours in a day. 

(j) OfJicial duty station. An agency may prescribe a mileage radius of not greater than 50 
miles to determine whether an employee's travel is within or outside the limits of the 
employee's official duty station for determining entitlement to overtime pay for travel 
under paragraph (g) of this section except that- 

(1) An agency's definition of an employee's official duty station for determining overtime 
pay for travel may not be smaller than the definition of "official station and post of duty" 
under the Federal Travel Regulation issued by the General Services Administration (41 
CFR 301-1.3(~)(4)); and 

(2) Travel from home to work and vice versa is not hours of work. When an employee 
travels directly from home to a temporary duty location outside the limits of his or her 
official duty station, the time the employee would have spent in normal home to work 
travel shall be deducted from hours of work. 

(k) Standby duty. (1) An employee is on duty, and time spent on standby duty is hours of 
work if, for work-related reasons, the employee is restricted by official order to a 
designated post of duty and is assigned to be in a state of readiness to perform work with 
limitations on the employee's activities so substantial that the employee cannot use the 
time effectively for his or her own purposes. A finding that an employee's activities are 
substantially limited may not be based on the fact that an employee is subject to 
restrictions necessary to ensure that the employee will be able to perform his or her duties 
and responsibilities, such as restrictions on alcohol consumption or use of certain 
medications. 

(2) An employee is not considered restricted for "work-related reasons" if, for example, 
the employee remains at the post of duty voluntarily, or if the restriction is a natural result 
of geographic isolation or the fact that the employee resides on the agency's premises. For 
example, in the case of an employee assigned to work in a remote wildland area or on a 
ship, the fact that the employee has limited mobility when relieved fkom duty would not 
be a basis for finding that the employee is restricted for work-related reasons. 

(1) On-call status. An employee is off duty, and time spent in an on-call status is not 
hours of work if- 

(1) The employee is allowed to leave a telephone number or carry an electronic device 
for the purpose of being contacted, even though the employee is required to remain 
within a reasonable call-back radius; or 

(2) The employee is allowed to make arrangements for another person to perform any 
work that may arise during the on-call period. 
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(m) Sleep and meal time. (1) Bona fide sleep and meal periods may not be considered 
hours of work, except as provided in paragraphs (m)(2), (m)(3), and (m)(4) of this 
section. If a sleep or meal period is interrupted by a call to duty, the time spent on duty is 
hours of work. 

(2) Sleep and meal periods during regularly scheduled tours of duty are hours of work for 
employees who receive annual premium pay for regularly scheduled standby duty under 
5 U.S.C. 5545(c)(l). 

(3) When employees are assigned to work shifts of 24 hours or more during which they 
must remain within the confines of their duty station in a standby status, and for which 
they do not receive annual premium pay for regularly scheduled standby duty under 3 
U.S.C. 5545(c)(l), the amount of bona fide sleep and meal time excluded from hours of 
work may not exceed 8 hours in any 24-hour period. No sleep time may be excluded 
unless the employee had the opportunity to have an uninterrupted period of at least 5 
hours of sleep during the applicable sleep period. For work shifts of less than 24 hours, 
agencies may not exclude on-duty sleep periods from hours of work, but must exclude 
bona fide meal periods during which the employee is completely relieved from duty. 

(4) For firefighters compensated under 5 U.S.C. 5545b, on-duty sleep and meal time may 
not be excluded from hours of work. 

[33 FR 12458, Sept. 4, 1968, as amended at 33 FR 18669, Dec. 18,1968; 48 FR 3934, 
Jan. 28,1983; 48 FR 36805, Aug. 15,1983; 56 FR 20342, May 3,1991; 57 FR 59279, 
Dec. 15,1992; 59 FR 66332, Dec. 28,1994; 64 FR 691 75, Dec. 10,19991 

5550.113 Computation of overtime pay. 

(a) For each employee w h ~ s e  rate of basic pay does not exceed the minimum rate for 
GS-10 (including any applicable special rate of pay for law enforcement officers or 
special pay adjustment for law enforcement officers under section 403 or 404 of the 
Federal Employees Pay Comparability Act of 1990 (Pub. L. 1 Ol-509), respectively; a 
locality-based comparability payment under 5 U.S.C. 5304; and any applicable special 
rate of pay under 5 U.S.C. 5305 or similar provision of law), the overtime hourly rate is 1 
112 times his or her hourly rate of basic pay. 

(b) For each employee whose rate of basic pay exceeds the minimum rate for GS-10 (as 
determined under paragraph (a) of this section), the overtime hourly rate is 1 112 times 
the hourly rate of basic pay at the minimum rate for GS-10 (as determined under 
paragraph (a) of this section), except as provided in 5 U.S.C. 5542(a) (3) and (4). 

(c) An employee is paid for overtime work performed on a Sunday or a holiday at the 
same rate as for overtime work performed on another day. 

(d) An employee whose rate of basic pay is fixed on an annual or monthly basis and 
adjusted from time to time in accordance with prevailing rates by a wage board or similar 
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administrative authority serving the same purpose is entitled to overtime pay in 
accordance with the provisions of section 5544 of title 5, United States Code. The rate of 
pay for each hour of overtime work of such an employee is computed as follows: 

(1) If the rate of basic pay of the employee is fixed on an annual basis, divide the rate of 
basic pay by 2,087 and multiply the quotient by one and one-half; and 

(2) If the rate of basic pay of the employee is fixed on a monthly basis, multiply the rate 
of basic pay by 12 to derive an annual rate of basic pay, divide the annual rate of basic 
pay by 2,087, and multiply the quotient by one and one-half. 

Rates are computed in full cents, counting a fraction of a cent as the next higher cent. 

(e)(l) For firefighters compensated under subpart M of this part, the overtime hourly rate 
for all overtime hours is 1 112 times the firefighter's hourly rate of basic pay under 
§55O.l303(a) or (b)(2), as applicable, except as provided in paragraph (e)(2) of this 
section. 

(2) For firefighters compensated under subpart M of this part who areexempt from the 
overtime provisions of the Fair Labor Standards Act and whose hourly rate of basic pay 
under §550.1303(a) or (b)(2), as applicable, exceeds the applicable minimum hourly rate 
of basic pay for GS-10 (as computed under paragraph (a) of this section by dividing the 
annual rate of basic pay by 2087 hours), the overtime hourly rate is equal to the greater 
of- 

(i) One and one-half times the applicable minimum hourly rate of basic pay for GS-10 
(as computed under paragraph (a) of this section by dividing the annual rate of basic pay 
by 2087 hours); or 

(ii) The individual's own firefighter hourly rate of basic pay under §550.1303(a) and 
(b)(2), as applicable. 

[33 FR 12458, Sept. 4,1968, as amended at 56 FR 20342, May 3,1991; 57 FR 2434, Jan. 
22,1992; 59 FR 1 1701, Mar. 14,1994; 61 FR 3542, Feb. 1,1996; 63 FR 64592, Nov. 23, 
19981 

5550.1 14 Compensatory time off. 

(a) At the request of an employee, the head of an agency (or designee) may grant 
compensatory time off from an employee's tour of duty instead of payment under 
8550.1 13 for an equal amount of irregular or occasional overtime work. 

(b) At the request of an employee, as defined in 5 U.S.C. 2105, the head of an agency (or 
designee) may grant compensatory time off from an employee's basic work requirement 
under a flexible work schedule under 5 U.S.C. 6122 instead of payment under $550.1 13 
for an equal amount of overtime work, whether or not irregular or occasional in nature. 

DCN: 11999



(c) The head of an agency may provide that an employee whose rate of basic pay exceeds 
the maximum rate for GS-10 (including any applicable special rate of pay for law 
enforcement officers or special pay adjustment for law enforcement officers under 
section 403 or 404 of the Federal Employees Pay Comparability Act of 1990 (Pub. L. 
10 l-509), respectively; a locality-based comparability payment under 5 U. S .C. 53 04; and 
any applicable special rate of pay under 5 U.S.C. 5305 or similar provision of law) shall 
be compensated for irregular or occasional overtime work with an equivalent amount of 
compensatory time off from the employee's tour of duty instead of payment under 
8550.1 13 of this part. 

(d) The head of a department may fix a time limit for an employee to request or take 
compensatory time off and may provide that an employee who fails to take compensatory 
time off to which he is entitled under paragraph (a) or (b) of this section before the time 
limit fixed, shall lose his right both to compensatory time off and to overtime pay unless 
his failure is due to an exigency of the service beyond his control. 

(e) The dollar value of compensatory time off when it is liquidated, or for the purpose of 
applying pay limitations, is the amount of overtime pay the employee otherwise would 
have received for the hours of the pay period during which compensatory time off was 
earned by performing overtime work. 

[33 FR 12458, Sept. 4,1968, as amended at 56 FR 20342, May 3,1991; 57 FR 2434, Jan. 
22, 1992; 6 1 FR 3542, Feb. 1, 1996; 62 FR 28307, May 23,1997; 64 FR 69 175, Dec. 10, 
19991 
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Providing Professional HR Service 
Overtime and Compensatory Time Under 

Overview 

This information covers overtime pay and compensatory time off for federal employees who 
are not covered by the Fair Labor Standards Act (FLSA). These "exempt" federal employees 
typically occupy executive, administrative or professional positions at the GS-7 level and 
above. Federal employees stationed in foreign countries are also exempted from the FLSA. 
Overtime for exempt employees is  governed by 5 USC 5542 and i s  called Title 5 overtime. 
Only exempt employees may be paid under Title 5 overtime rules. Federal employees who 
are covered by the FLSA are considered "nonexempt" and must be compensated for overtime 
work in accordance with the FLSA. The determination as to whether a position is FLSA 
exempt or nonexempt is  a decision made at the time a position is  classified. 

As a historical note, all federal employees were exempted from the FLSA until 1974, when 
Congress enacted legislation requiring almost all Federal Wage System (FWS) employees and 
many lower-graded General Schedule employees to be covered by both the FLSA and Title 
5. Therefore, from 1974 until 1990, these nonexempt employees were entitled to receive 
overtime in accordance with whichever law provided them the greatest benefit. The 
passage of the Federal Employee's Pay Comparability Act (FEPCA) in 1990 modified the FLSA 
for federal employees and eliminated the requirement to pay overtime to nonexempt 
employees under Title 5 i f  it yielded a greater benefit than the FLSA. 

Key Points 

These key-point summaries cannot reflect every fact or point of law contained within a 
source document. 

@overtime consists of any hours of work performed by a full-time, part-time, or 
intermittent work schedule employee in excess of 40 hours in the administrative 
workweek or 8 hours in a regular workday i f  such overtime work i s  officially ordered 
and approved in advance by management. 5 USC 5542(a) and 5 CFR 550.1 11. 

O ~ m ~ l o y e e s  working under a flexible or compressed work schedule program may receive 
overtime only for work in excess of 40 hours in the administrative workweek or 8 hours 
in a regular workday officially ordered and approved in advance by management as 
overtime work. 5 USC 6121. 

@when calculating the 40-hour workweek or the 8-hour workday, periods of leave with 
pay (e.g., sick leave) are included, but periods of leave without pay are not included. 5 
CFR 550.1 12(c); 25 Comp. Gen. 254 (1 945), 45 CGEN 20204. 

movertime hours in excess of 8 hours in a workday are not included in calculating the 
40-hour workweek. Nyberg, et al., 65 Comp. Gen. 273 (1986), 86 FPBR 1015. 

Oworking in excess of five consecutive 8-hour days in a row is  not sufficient to establish 
entitlement to overtime under the 40-hour rule. The work must be accomplished 
within the same administrative workweek. It is entirely possible that an employee 

DCN: 11999



; Overtime and Compensatory Time Page 2 of 3 

could work ten consecutive 8-hour days in a row - -  five in each of two administrative 
workweeks - -  and not be entitled to any overtime compensation. Richardson, 8-166794 

w (May 23, 1969), 69 FPBR 1074. 

Compensatory Time 

a ~ o m p e n s a t o r ~  time earned i s  equal to the amount of time spent in overtime work, 
e.g., one hour and fifteen minutes of overtime work yields one hour and fifteen 
minutes of compensatory time. 5 USC 5543(a)(I); 5 CFR 550.1 14(a). 

 he head of an apncy may fix a time limit for an employee to request or take 
compensatory time off and may provide that an employee who fails to take 
compensatory time off shall lose both her right to the compensatory time off and to  
overtime pay unless her failure is due to an exigency outside of her control. 5 CFR 
55O.I14(d). 

Q A ~  employee may be paid overtime pay in lieu of the compensatory time the employee 
was unable to use due to  reasons beyond his control, such as a shortage of manpower 
in his office. Wilcox, 8-183751 (Oct. 3, 1975), 75 FPBR 1162. Simultaneous forfeiture 
and acquisition of compensatory time over a series of consecutive pay periods was 
sufficient evidence of an exigency of the service to  preclude forfeiture of 
compensatory time. Reconsideration of Wilcox, B-183751 (Oct. 19, 1976), 76 FPBR 121 3. 
Where, due to reasons beyond the control of the employee, compensatory time off is 
not taken prior to separation, overtime compensation should be paid in lieu of the 
compensatory time off. 26 Comp. Gen. 750 (1 947), 47 FPBR 1009. 

O ~ m p l o ~ e e s  who improperly received and used compensatory time instead of overtime 
4#' pay for regular overtime work are entitled to the difference between the amount of 

the overtime compensation they should have received and the value of the 
compensatory time used. 53 Comp. Gen. 264 (1973), 73 CGEN 50019. 

@until compensatory time off is granted or is tendered by the agency and refused by the 
employee, the obligation to pay overtime compensation is not extinguished. 8-1 59597 
(Aug. 2, 1966), 66 FPBR 1029. 

@ ~ n  agency could solicit an employee to work overtime with the understanding that he 
would receive compensatory time off in Lieu of overtime pay where the agency had no 
funds available to  pay overtime and overtime would not have been performed without 
a volunteer willing to accept compensatory time off. The employee knew that he 
would receive compensatory time off in lieu of overtime compensation and voluntarily 
accepted compensatory time as full remuneration for the overtime performed. Barnitt, 
58 Comp. Gen. 1 (1 978), 78 FPBR 1208. 

Limitations on Overtime and Compensatory Time 

@premium pay, in combination with the basic pay, locality pay, or special rate pay, may 
not cause the total compensation for any pay period for any GS employee to exceed 
the maximum rate of a GS-15 (i.e., GS-15, step 10). Premium pay includes night pay, 
compensatory pay, overtime, premium pay on an annual basis, and pay for Sunday and 
holiday work. 5 USC 5547(a) and 5 CFR 550.105. 

w @when the head of an agency, or a designee, or the Office of Personnel Management 
determines that an emergency exists, the biweekly limitation shall not apply to GS 
employees who are paid premium pay in conjunction with that emergency. 5 USC 5547 
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(a) and 5 CFR 550.106(a). Premium pay, in combination with the basic pay, locality 
pay, or special rate pay of GS employees performing work in connection with an 

w emergency may not cause the total compensation for the employee in a calendar year 
to exceed the maximum annual rate of a GS-15 (i.e., GS-15, step 10). 5 CFR 550.106 
(c). 
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5 5542. Overtime rates; computation 
Release date: 2005-05-26 

(a) For full-time, part-time and intermittent tours of duty, hours 
of work officially ordered or approved in excess of 40 hours in an 
administrative workweek, or (with the exception of an employee 
engaged in professional or technical engineering or scientific 
activities for whom the first 40 hours of duty in an administrative 
workweek is the basic workweek and an employee whose basic pay 
exceeds the minimum rate for GS-10 (including any applicable 
locality-based comparability payment under section 5304 or similar 
provision of law and any applicable special rate of pay under 
section 5305 or similar provision of law) for whom the first 40 
hours of duty in an administrative workweek is the basic 
workweek) in excess of 8 hours in a day, performed by an 
employee are overtime work and shall be paid for, except as 
otherwise provided by this subchapter, at the following rates: 

(1) For an employee whose basic pay is at a rate which does 
not exceed the minimum rate of basic pay for GS-10 
(including any applicable locality-based comparability payment 
under section 5304 or similar provision of law and any 
applicable special rate of pay under section 5305 or similar 
provision of law), the overtime hourly rate of pay is an amount 
equal to one and one-half times the hourly rate of basic pay of 
the employee, and all that amount is premium pay. 

( 2 )  For an employee whose basic pay is at a rate which 
exceeds the minimum rate of basic pay for GS-10 (including 
any applicable locality-based comparability payment under 
section 5304 or similar provision of law and any applicable 
special rate of pay under section 5305 or similar provision of 
law), the overtime hourly rate of pay is an amount equal to 
the greater of one and one-half times the hourly rate of the 
minimum rate of basic pay for GS-10 (including any applicable 
locality-based comparability payment under section 5304 or 
similar provision of law and any applicable special rate of pay 
under section 5305 or similar provision of law) or the hourly 
rate of basic pay of the employee, and all that amount is 
premium pay. 

(3) Notwithstanding paragraphs (1) and (2) of this 
subsection for an employee of the Department of 
Transportation who occupies a nonmanagerial position in GS- 
14 or under and, as determined by the Secretary of 
Transportation, 
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(A) the duties of which are critical to the immediate daily 
operation of the air traffic control system, directly affect 
aviation safety, and involve physical or mental strain or 
hardship; 

(B) in which overtime work is therefore unusually taxing; 
and 

(C) in which operating requirements cannot be met 
without substantial overtime work; the overtime hourly 
rate of pay is an amount equal to one and one-half times 
the hourly rate of basic pay of the employee, and all that 
amount is premium pay. 

(4) Notwithstanding paragraph (2) of this subsection, for an 
employee who is a law enforcement officer, and whose basic 
pay is at a rate which exceeds the minimum rate of basic pay 
for GS-10 (including any applicable locality-based 
comparability payment under section 5304 or similar provision 
of law and any applicable special rate of pay under section 
5305 or similar provision of law), the overtime hourly rate of 
pay is an amount equal to the greater of- 

(A) one and one-half times the minimum hourly rate of 
basic pay for GS-10 (including any applicable locality- 
based comparability payment under section 5304 or 
similar provision of law and any applicable special rate of 
pay under section 5305 or similar provision of law); or 

(B) the hourly rate of basic pay of the employee, 
and all that amount is premium pay. 

( 5 )  Notwithstanding paragraphs (1) and (2), for an employee 
of the Department of the Interior or the United States Forest 
Service in the Department of Agriculture engaged in 
emergency wildland fire suppression activities, the overtime 
hourly rate of pay is an amount equal to one and one-half 
times the hourly rate of basic pay of the employee, and all 
that amount is premium pay. 

(b) For the purpose of this subchapter- 

(1) unscheduled overtime work performed by an employee 
on a day when work was not scheduled for him, or for which 
he is required to return to his place of employment, is deemed 
at least 2 hours in duration; and 

(2) time spent in a travel status away from the official-duty 
station of an employee is not hours of employment unless- 

(A) the time spent is within the days and hours of the 
regularly scheduled administrative workweek of the 
employee, including regularly scheduled overtime hours; 
or 

(B) the travel 

(i) involves the performance of work while traveling, 

(ii) is incident to travel that involves the 
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performance of work while traveling, 

(iii) is carried out under arduous conditions, or 

(iv) results from an event which could not be 
scheduled or controlled administratively, including 
travel by an employee to such an event and the 
return of such employee from such event to his or her 
official-duty station. 

(c) Subsection (a) shall not apply to an employee who is subject 
to the overtime pay provisions of section 7 of the Fair labor ['I 
Standards Act of 1938. I n  the case of an employee who would, 
were it not for the preceding sentence, be subject to this section, 
the Office of Personnel Management shall by regulation prescribe 
what hours shall be deemed to be hours of work and what hours of 
work shall be deemed to be overtime hours for the purpose of such 
section 7 so as to ensure that no employee receives less pay by 
reason of the preceding sentence. 

(d) I n  applying subsection (a) of this section with respect to any 
criminal investigator who is paid availability pay under section 
5545a- 

(1) such investigator shall be compensated under such 
subsection (a), at the rates there provided, for overtime work 
which is scheduled in advance of the administrative 
workweek- 

(A) in excess of 10 hours on a day during such 
investigator's basic 40 hour workweek; or 

(B) on a day outside such investigator's basic 40 hour 
workweek; and 

(2) such investigator shall be compensated for all other 
overtime work under section 5545a. 

(e) Notwithstanding subsection (d)( l )  of this section, all hours of 
overtime work scheduled in advance of the administrative 
workweek shall be compensated under subsection (a) if that work 
involves duties as authorized by section 3056 (a) of title 18 or 
section 37(a)(3) of the State Department Basic Authorities Act of 
1956, and if the investigator performs, on that same day, at least 
2 hours of overtime work not scheduled in advance of the 
administrative workweek. 

(f) I n  applying subsection (a) of this section with respect to a 
firefighter who is subject to section 5545b- 

(1) such subsection shall be deemed to apply to hours of 
work officially ordered or approved in excess of 106 hours in a 
biweekly pay period, or, if the agency establishes a weekly 
basis for overtime pay computation, in excess of 53 hours in 
an administrative workweek; and 

(2) the overtime hourly rate of pay is an amount equal to 
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one and one-half times the hourly rate of basic pay under 
section 5545b (b)(l)(A) or (c)(l)(B), as applicable, and such 
overtime hourly rate of pay may not be less than such hourly 
rate of basic pay in applying the limitation on the overtime 
rate provided in paragraph (2) of such subsection (a). 

[I] So in original. Probably should be capitalized. 
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CFR Code of Federal Regulations Pertaining to ESA 
LTitle 29 Labor 

LCha~ter  V Wage and Hour Division, Department of Labor 
LPart 541 Defining and Delimiting the Terms ' 'Any Employee Employed I n  A Bona Fide Execut 

Administrative, or Professional Capacity (Including Any Employee Employed I n  the Ci 
Academic Administrative Personnel or Teacher I n  Elementary or Secondary Schools), 
Capacity of Outside Salesman" 

LSubpart A General Regulations 
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29 CFR 541.3 - Professional. 
Section Number: 541.3 
Section Name: Professional. 

The term employee employed in a bona fide * * * professional 
capacity in section 13(a) (1) of the Act shall mean any employee: 

(a) Whose primary duty consists of the performance of: 
(1) Work requiring knowledge of an advance type in a field of 

science or learning customarily acquired by a prolonged course of 
specialized intellectual instruction and study, as distinguished from a 
general academic education and from an apprenticeship, and from training 
in the performance of routine mental, manual, or physical processes, or 

(2) Work that is original and creative in character in a recognized 
field of artistic endeavor (as opposed to work which can be produced by 
a person endowed with general manual or intellectual ability and 
training), and the result of which depends primarily on the invention, 
imagination, or talent of the employee, or 

(3) Teaching, tutoring, instructing, or lecturing in the activity of 
imparting knowledge and who is employed and engaged in this activity as 
a teacher in the school system or educational establishment or 
institution by which he is employed, or 

(4) Work that requires theoretical and practical application of 
highly-specialized knowledge in computer systems analysis, programming, 
and software engineering, and who is employed and engaged in these 
activities as a computer systems analyst, computer programmer, software 
engineer, or other similarly skilled worker in the computer software 
field, as provided in Sec. 541.303; and 

(b) Whose work requires the consistent exercise of discretion and 
judgment in its performance; and 

(c) Whose work is predominantly intellectual and varied in character 
(as opposed to routine mental, manual, mechanical, or physical work) and 
is of such character that the output produced or the result accomplished 
cannot be standardized in relation to a given period of time; and 
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(dl Who does not devote more than 20 percent of his hours worked in 
the workweek to activities which are not an essential part of and 
necessarily incident to the work described in paragraphs (a) through (c) 
of this section; and 

(el Who is compensated for services on a salary or fee basis at a 
rate of not less than $170 per week ($150 per week, if employed by other 
than the Federal Government in Puerto Rico, the Virgin Islands, or 
American Samoa), exclusive of board, lodging, or other facilities: 
Provided, That this paragraph shall not apply in the case of an employee 
who is the holder of a valid license or certificate permitting the 
practice of law or medicine or any of their branches and who is actually 
engaged in the practice thereof, nor in the case of an employee who is 
the holder of the requisite academic degree for the general practice of 
medicine and is engaged in an internship or resident program pursuant to 
the practice of medicine or any of its branches, nor in the case of an 
employee employed and engaged as a teacher as provided in paragraph 
(a) (3) of this section: Provided further, That an employee who is 
compensated on a salary or fee basis at a rate of not less than $250 per 
week (or $200 per week, if employed by other than the Federal Government 
in Puerto Rico, the Virgin Islands, or American Samoa), exclusive of 
board, lodging, or other facilities, and whose primary duty consists of 
the performance either of work described in paragraph (a) (I), (3), or 
(4) of this section, which includes work requiring the consistent 
exercise of discretion and judgment, or of work requiring invention, 
imagination, or talent in a recognized field of artistic endeavor, shall 
be deemed to meet all of the requirements of this section: Provided 
further, That the salary or fee requirements of this paragraph shall not 
apply to an employee engaged in computer-related work within the scope 
of paragraph (a) (4) of this section and who is compensated on an hourly 
basis at a rate in excess of 6\1/2\ times the minimum wage provided by 
section 6 of the Act. 
138 FR 11390, May 7, 1973, as amended at 40 FR 7092, Feb. 19, 1975; 57 
FR 46744, Oct. 9, 19921 

Effective Date Note: Paragraph (e) in Sec. 541.3 was revised at 46 
FR 3014, Jan. 13, 1981. In accordance with the President's Memorandum of 
January 29, 1981 (46 FR 11227, Feb. 6, 1981), the effective date was 
postponed indefinitely at 46 FR 11972, Feb. 12, 1981. 

The text of paragraph (e) set forth above remains in effect pending 
further action by the issuing agency. The text of the postponed 
regulation appears below. 

Sec. 541.3 Professional. 

(e) Who is compensated for services on a salary or fee basis at a 
rate of not less than $250 per week beginning February 13, 1981 and $280 
per week beginning February 13, 1983 ($225 per week beginning February 
13, 1981 and $250 per week beginning February 13, 1983 if employed by 
other than the Federal Government in Puerto Rico, the Virgin Islands, or 
American Samoa), exclusive of board, lodging, or other facilities: 
Provided, That this paragraph shall not apply in the case of an employee 
who is the holder of a valid license or certificate permitting the 
practice of law or medicine or any of their branches and who is actually 
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engaged in the practice thereof, nor in the case of an employee who is 
the holder of the requisite academic degree for the general practice of 
medicine and is engaged in an internship or resident program pursuant to 
the practice of medicine or any of its branches, nor in the case of an 
employee employed and engaged as a teacher as provided in paragraph 
(a) (3) of this section: Provided further, That an employee who is 
compensated on a salary or fee basis at a rate of not less than $320 per 
week beginning February 13, 1981 and $345 per week beginning February 
13, 1983 (or $260 per week beginning February 13, 1981 and $285 per week 
beginning February 13, 1983 if employed by other than the Federal 
Government in Puerto Rico, the Virgin Islands, or American Samoa), 
exclusive of board, lodging, or other facilities, and whose primary duty 
consists of the performance either of work described in paragraph (a) 
(1) or (3) of this section, which includes work requiring the consistent 
exercise of discretion and judgment, or of work requiring invention, 
imagination, or talent in a recognized field of artistic endeavor, shall 
be deemed to meet all of the requirements of this section. 
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5 213. Exemptions 

Release date: 2004-1 0-27 

(a) Minimum wage and maximum hour requirements The 
provisions of sections 206 (except subsection (d) in the case of 
paragraph (1) of this subsection) and 207 of this title shall not 
apply with respect to- 

(1) any employee employed in a bona fide executive, 
administrative, or professional capacity (including any 
employee employed in the capacity of academic administrative 
personnel or teacher in elementary or secondary schools), or 
in the capacity of outside salesman (as such terms are defined 
and delimited from time to time by regulations of the 
Secretary, subject to the provisions of subchapter I1  of chapter 
5 of title 5, except that an employee of a retail or service 
establishment shall not be excluded from the definition of 
employee employed in a bona fide executive or administrative 
capacity because of the number of hours in his workweek 
which he devotes to activities not directly or closely related to 
the performance of executive or administrative activities, if 
less than 40 per centum of his hours worked in the workweek 
are devoted to such activities); or 

(2) Repealed. Pub. L. 101-157, €j 3(c)(l), Nov. 17, 1989, 
103 Stat. 939. 

(3) any employee employed by an establishment which is an 
amusement or recreational establishment, organized camp, or 
religious or non-profit educational conference center, if 

(A) it does not operate for more than seven months in 
any calendar year, or 

(B) during the preceding calendar year, its average 
receipts for any six months of such year were not more 
than 33113 per centum of its average receipts for the 
other six months of such year, except that the exemption 
from sections 206 and 207 of this title provided by this 
paragraph does not apply with respect to any employee of 
a private entity engaged in providing services or facilities 
(other than, in the case of the exemption from section 
206 of this title, a private entity engaged in providing 
services and facilities directly related to skiing) in a 
national park or a national forest, or on land in the 
National Wildlife Refuge System, under a contract with the 
Secretary of the Interior or the Secretary of Agriculture; 
or 
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(4) Repealed. Pub. L. 101-157, €j 3(c)(l), Nov. 17, 1989, 
103 Stat. 939. 

( 5 )  any employee employed in the catching, taking, 
propagating, harvesting, cultivating, or farming of any kind of 
fish, shellfish, crustacea, sponges, seaweeds, or other aquatic 
forms of animal and vegetable life, or in the first processing, 
canning or packing such marine products at sea as an incident 
to, or in conjunction with, such fishing operations, including 
the going to and returning from work and loading and 
unloading when performed by any such employee; or 

(6)  any employee employed in agriculture 

(A) if such employee is employed by an employer who 
did not, during any calendar quarter during the preceding 
calendar year, use more than five hundred man-days of 
agricultural labor, 

(B) if such employee is the parent, spouse, child, or 
other member of his employer's immediate family, 

( C )  if such employee 

(i) is employed as a hand harvest laborer and is paid 
on a piece rate basis in an operation which has been, 
and is customarily and generally recognized as having 
been, paid on a piece rate basis in the region of 
employment, 

(ii) commutes daily from his permanent residence to 
the farm on which he is so employed, and 

(iii) has been employed in agriculture less than 
thirteen weeks during the preceding calendar year, 

(D) if such employee (other than an employee described 
in clause (C) of this subsection) 

(i) is sixteen years of age or under and is employed 
as a hand harvest laborer, is paid on a piece rate 
basis in an operation which has been, and is 
customarily and generally recognized as having been, 
paid on a piece rate basis in the region of 
employment, 

(ii) is employed on the same farm as his parent or 
person standing in the place of his parent, and 

(iii) is paid at the same piece rate as employees 
over age sixteen are paid on the same farm, or 

(E) if such employee is principally engaged in the range 
production of livestock; or 

( 7 )  any employee to the extent that such employee is 
exempted by regulations, order, or certificate of the Secretary 
issued under section 214 of this title; or 
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(8) any employee employed in connection with the 
publication of any weekly, semiweekly, or daily newspaper 
with a circulation of less than four thousand the major part of 
which circulation is within the county where published or 
counties contiguous thereto; or 

(9) Repealed. Pub. L. 93-259, €j 23(a)(l), Apr. 8, 1974, 88 
Stat. 69. 

(10) any switchboard operator employed by an 
independently owned public telephone company which has not 
more than seven hundred and fifty stations; or 

(11) Repealed. Pub. L. 93-259, €j 10(a), Apr. 8, 1974, 88 
Stat. 63. 

(12) any employee employed as a seaman on a vessel other 
than an American vessel; or 

(13) , (14) Repealed. Pub. L. 93-259, 55 9(b)(1), 23 (b) 
( I ) ,  Apr. 8, 1974, 88 Stat. 63, 69. 

(15) any employee employed on a casual basis in domestic 
service employment to provide babysitting services or any 
employee employed in domestic service employment to 
provide companionship services for individuals who (because 
of age or infirmity) are unable to care for themselves (as such 
terms are defined and delimited by regulations of the 
Secretary); or 

(16) a criminal investigator who is paid availability pay under 
section 5545a of title 5; or 

(17) any employee who is a computer systems analyst, 
computer programmer, software engineer, or other similarly 
skilled worker, whose primary duty is- 

(A) the application of systems analysis techniques and 
procedures, including consulting with users, to determine 
hardware, software, or system functional specifications; 

(B) the design, development, documentation, analysis, 
creation, testing, or modification of computer systems or 
programs, including prototypes, based on and related to 
user or system design specifications; 

(C) the design, documentation, testing, creation, or 
modification of computer programs related to machine 
operating systems; or 

(D) a combination of duties described in subparagraphs 
(A), (B), and (C) the performance of which requires the 
same level of skills, and 

who, in the case of an employee who is compensated on an 
hourly basis, is compensated at a rate of not less than $27.63 
an hour. 

(b) Maximum hour requirements The provisions of section 207 
of this title shall not apply with respect to- 
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(1) any employee with respect to whom the Secretary of 
Transportation has power to establish qualifications and 
maximum hours of service pursuant to the provisions of 
section 31502 of title 49; or 

(2) any employee of an employer'engaged in the operation 
of a rail carrier subject to part A of subtitle I V  of title 49; or 

(3) any employee of a carrier by air subject to the provisions 
of title I1 of the Railway Labor Act [45 U.S.C. 181 et seq.]; or 

(4) Repealed. Pub. L. 93-259, 5 l l (c ) ,  Apr. 8, 1974, 88 
Stat. 64. 

( 5 )  any individual employed as an outside buyer of poultry, 
eggs, cream, or milk, in their raw or natural state; or 

(6) any employee employed as a seaman; or 

( 7 )  Repealed. Pub. L. 93-259, 5 21(b)(3), Apr. 8, 1974, 88 
Stat. 68. 

(8) Repealed. Pub. L. 95-151, 5 14(b), Nov. 1, 1977, 91 
Stat. 1252. 

(9) any employee employed as an announcer, news editor, 
or chief engineer by a radio or television station the major 
studio of which is located 

(A) in a city or town of one hundred thousand population 
or less, according to the latest available decennial census 
figures as compiled by the Bureau of the Census, except 
where such city or town is part of a standard metropolitan 
statistical area, as defined and designated by the Office of 
Management and Budget, which has a total population in 
excess of one hundred thousand, or 

(B) in a city or town of twenty-five thousand population 
or less, which is part of such an area but is at least 40 
airline miles from the principal city in such area; or 

(10) 

(A) any salesman, partsman, or mechanic primarily 
engaged in selling or servicing automobiles, trucks, or 
farm implements, if he is employed by a 
nonmanufacturing establishment primarily engaged in the 
business of selling such vehicles or implements to ultimate 
purchasers; or 

(B) any salesman primarily engaged in selling trailers, 
boats, or aircraft, if he is employed by a 
nonmanufacturing establishment primarily engaged in the 
business of selling trailers, boats, or aircraft to ultimate 
purchasers; or 

(11) any employee employed as a driver or driver's helper 
making local deliveries, who is compensated for such 
employment on the basis of trip rates, or other delivery 
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payment plan, if the Secretary shall find that such plan has the 
general purpose and effect of reducing hours worked by such 
employees to, or below, the maximum workweek applicable to 
them under section 207 (a) of this title; or 

(12) any employee employed in agriculture or in connection 
with the operation or maintenance of ditches, canals, 
reservoirs, or waterways, not owned or operated for profit, or 
operated on a sharecrop basis, and which are used exclusively 
for supply and storing of water, at least 90 percent of which 
was ultimately delivered for agricultural purposes during the 
preceding calendar year; or 

(13) any employee with respect to his employment in 
agriculture by a farmer, notwithstanding other employment of 
such employee in connection with livestock auction operations 
in which such farmer is engaged as an adjunct to the raising of 
livestock, either on his own account or in conjunction with 
other farmers, if such employee 

(A) is primarily employed during his workweek in 
agriculture by such farmer, and 

(B) is paid for his employment in connection with such 
livestock auction operations at a wage rate not less than 
that prescribed by section 206 (a)( l )  of this title; or 

(14) any employee employed within the area of production 
(as defined by the Secretary) by an establishment commonly 
recognized as a country elevator, including such an 
establishment which sells products and services used in the 
operation of a farm, if no more than five employees are 
employed in the establishment in such operations; or 

(15) any employee engaged in the processing of maple sap 
into sugar (other than refined sugar) or syrup; or 

(16) any employee engaged 

(A) in the transportation and preparation for 
transportation of fruits or vegetables, whether or not 
performed by the farmer, from the farm to a place of first 
processing or first marketing within the same State, or 

(6) in transportation, whether or not performed by the 
farmer, between the farm and any point within the same 
State of persons employed or to be employed in the 
harvesting of fruits or vegetables; or 

(17) any driver employed by an employer engaged in the 
business of operating taxicabs; or 

(18) , (19) Repealed. Pub. L. 93-259, 55 15(c), 16 (b), 
Apr. 8, 1974, 88 Stat. 65. 

(20)  any employee of a public agency who in any workweek 
is employed in fire protection activities or any employee of a 
public agency who in any workweek is employed in law 
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enforcement activities (including security personnel in 
correctional institutions), if the public agency employs during 
the workweek less than 5 employees in fire protection or law 
enforcement activities, as the case may be; or 

(21) any employee who is employed in domestic service in a 
household and who resides in such household; or 

(22) Repealed. Pub. L. 95-151, €j 5, Nov. 1, 1977, 91  Stat. 
1249. 

(23) Repealed. Pub. L. 93-259, 5 10(b)(3), Apr. 8, 1974, 
88 Stat. 64. 

(24) any employee who is employed with his spouse by a 
nonprofit educational institution to serve as the parents of 
children- 

(A) who are orphans or one of whose natural parents is 
deceased, or 

(B) who are enrolled in such institution and reside in 
residential facilities of the institution, 

while such children are in residence at such institution, if such 
employee and his spouse reside in such facilities, receive, 
without cost, board and lodging from such institution, and are 
together compensated, on a cash basis, at an annual rate of 
not less than $10,000; or 

(25) , (26) Repealed. Pub. L. 95-151, Ej€j 6(a), 7 (a), Nov. 
1, 1977, 9 1  Stat. 1249, 1250. 

(27) any employee employed by an establishment which is a 
motion picture theater; or 

(28) any employee employed in planting or tending trees, 
cruising, surveying, or felling timber, or in preparing or 
transporting logs or other forestry products to the mill, 
processing plant, railroad, or other transportation terminal, if 
the number of employees employed by his employer in such 
forestry or lumbering operations does not exceed eight; 

(29) any employee of an amusement or recreational 
establishment located in a national park or national forest or 
on land in the National Wildlife Refuge System if such 
employee 

(A) is an employee of a private entity engaged in 
providing services or facilities in a national park or 
national forest, or on land in the National Wildlife Refuge 
System, under a contract with the Secretary of the 
Interior or the Secretary of Agriculture, and 

(B) receives compensation for employment in excess of 
fifty-six hours in any workweek at a rate not less than one 
and one-half times the regular rate at which he is 
employed; or 

(30) a criminal investigator who is paid availability pay under 
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section 5545a of title 5. 

(c) Child labor requirements 

(1) Except as provided in paragraph (2) or (4), the 
provisions of section 212 of this title relating to child labor 
shall not apply to any employee employed in agriculture 
outside of school hours for the school district where such 
employee is living while he is so employed, if such employee- 

(A) is less than twelve years of age and 

(i) is employed by his parent, or by a person 
standing in the place of his parent, on a farm owned 
or operated by such parent or person, or 

(ii) is employed, with the consent of his parent or 
person standing in the place of his parent, on a farm, 
none of the employees of which are (because of 
subsection (a)(6)(A) of this section) required to be 
paid at the wage rate prescribed by section 206 (a) 
(5) of this title, 

(B) is twelve years or thirteen years of age and 

(i) such employment is with the consent of his 
parent or person standing in the place of his parent, 
or 

(ii) his parent or such person is employed on the 
same farm as such employee, or 

(C) is fourteen years of age or older. 

(2) The provisions of section 212 of this title relating to child 
labor shall apply to an employee below the age of sixteen 
employed in agriculture in an occupation that the Secretary of 
Labor finds and declares to be particularly hazardous for the 
employment of children below the age of sixteen, except 
where such employee is employed by his parent or by a. 
person standing in the place of his parent on a farm owned or 
operated by such parent or person. 

(3) The provisions of section 212 of this title relating to child 
labor shall not apply to any child employed as an actor or 
performer in motion pictures or theatrical productions, or in 
radio or television productions. 

(4) 

(A) An employer or group of employers may apply to the 
Secretary for a waiver of the application of section 212 of 
this title to the employment for not more than eight weeks 
in any calendar year of individuals who are less than 
twelve years of age, but not less than ten years of age, as 
hand harvest laborers in an agricultural operation which 
has been, and is customarily and generally recognized as 
being, paid on a piece rate basis in the region in which 
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such individuals would be employed. The Secretary may 
not grant such a waiver unless he finds, based on 
objective data submitted by the applicant, that- 

(i) the crop to be harvested is one with a particularly 
short harvesting season and the application of section 
212 of this title would cause severe economic 
disruption in the industry of the employer or group of 
employers applying for the waiver; 

(ii) the employment of the individuals to whom the 
waiver would apply would not be deleterious to their 
health or well-being; 

(iii) the level and type of pesticides and other 
chemicals used would not have an adverse effect on 
the health or well-being of the individuals to whom 
the waiver would apply; 

(iv) individuals age twelve and above are not 
available for such employment; and 

(v) the industry of such employer or group of 
employers has traditionally and substantially 
employed individuals under twelve years of age 
without displacing substantial job opportunities for 
individuals over sixteen years of age. 

(B) Any waiver granted by the Secretary under 
subparagraph (A) shall require that- 

(i) the individuals employed under such waiver be 
employed outside of school hours for the school 
district where they are living while so employed; 

(ii) such individuals while so employed commute 
daily from their permanent residence to the farm on 
which they are so employed; and 

(iii) such individuals be employed under such waiver 
(I) for not more than eight weeks between June 
1 and October 15 of any calendar year, and 

(11) in accordance with such other terms and 
conditions as the Secretary shall prescribe for 
such individuals' protection. 

( 5 )  

(A) I n  the administration and enforcement of the child 
labor provisions of this chapter, employees who are 16 
and 17 years of age shall be permitted to load materials 
into, but not operate or unload materials from, scrap 
paper balers and paper box compactors- 

(i) that are safe for 16- and 17-year-old employees 
loading the scrap paper balers or paper box 
compactors; and 
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(ii) that cannot be operated while being loaded. 

(B) For purposes of subparagraph (A), scrap paper 
balers and paper box compactors shall be considered safe 
for 16- or 17-year-old employees to load only if- 

(i) 
(I) the scrap paper balers and paper box 
compactors meet the American National 
Standards Institute's Standard ANSI 2245.5-1990 
for scrap paper balers and Standard ANSI 
2245.2-1992 for paper box compactors; or 

(11) the scrap paper balers and paper box 
compactors meet an applicable standard that is 
adopted by the American National Standards 
Institute after August 6, 1996, and that is certified 
by the Secretary to be at least as protective of the 
safety of minors as the standard described in 
subclause (I); 

(ii) the scrap paper balers and paper box 
compactors include an on-off switch incorporating a 
key-lock or other system and the control of the 
system is maintained in the custody of employees 
who are 18 years of age or older; 

(iii) the on-off switch of the scrap paper balers and 
paper box compactors is maintained in an off position 
when the scrap paper balers and paper box 
compactors are not in operation; and 

(iv) the employer of 16- and 17-year-old employees 
provides notice, and posts a notice, on the scrap 
paper balers and paper box compactors stating that- 

(I) the scrap paper balers and paper box 
compactors meet the applicable standard 
described in clause (i); 

(11) 16- and 17-year-old employees may only 
load the scrap paper balers and paper box 
compactors; and 

(111) any employee under the age of 18 may not 
operate or unload the scrap paper balers and 
paper box compactors. 

The Secretary shall publish in the Federal Register a 
standard that is adopted by the American National 
Standards Institute for scrap paper balers or paper 
box compactors and certified by the Secretary to be 
protective of the safety of minors under clause (i)(II). 

(C) 
(i) Employers shall prepare and submit to  the 
Secretary reports- 

(I) on any injury to an employee under the age 
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of 18 that requires medical treatment (other than 
first aid) resulting from the employee's contact 
with a scrap paper baler or paper box compactor 
during the loading, operation, or unloading of the 
baler or compactor; and 

(11) on any fatality of an employee under the 
age of 18 resulting from the employee's contact 
with a scrap paper baler or paper box compactor 
during the loading, operation, or unloading of the 
baler or compactor. 

(ii) The reports described in clause (i) shall be used 
by the Secretary to determine whether or not the 
implementation of subparagraph (A) has had any 
effect on the safety of children. 

(iii) The reports described in clause (i) shall 
provide- 

(I) the name, telephone number, and address of 
the employer and the address of the place of 
employment where the incident occurred; 

(11) the name, telephone number, and address 
of the employee who suffered an injury or death 
as a result of the incident; 

(111) the date of the incident; 

(IV) a description of the injury and a narrative 
describing how the incident occurred; and 

(V) the name of the manufacturer and the model 
number of the scrap paper baler or paper box 
compactor involved in the incident. 

(iv) The reports described in clause (i) shall be 
submitted to the Secretary promptly, but not later 
than 10 days after the date on which an incident 
relating to an injury or death occurred. 

(v) The Secretary may not rely solely on the reports 
described in clause (i) as the basis for making a 
determination that any of the employers described in 
clause (i) has violated a provision of section 212 of 
this title relating to oppressive child labor or a 
regulation or order issued pursuant to section 212 of 
this title. The Secretary shall, prior to making such a 
determination, conduct an investigation and 
inspection in accordance with section 212 (b) of this 
title. 

(vi) The reporting requirements of this 
subparagraph shall expire 2 years after August 6, 
1996. 

(6 )  I n  the administration and enforcement of the child labor 
provisions of this chapter, employees who are under 17 years 
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of age may not drive automobiles or trucks on public 
roadways. Employees who are 17 years of age may drive 
automobiles or trucks on public roadways only if- 

(A) such driving is restricted to daylight hours; 

(B) the employee holds a State license valid for the type 
of driving involved in the job performed and has no 
records of any moving violation at the time of hire; 

(C) the employee has successfully completed a State 
approved driver education course; 

(D) the automobile or truck is equipped with a seat belt 
for the driver and any passengers and the employee's 
employer has instructed the employee that the seat belts 
must be used when driving the automobile or truck; 

(E) the automobile or truck does not exceed 6,000 
pounds of gross vehicle weight; 

(F) such driving does not involve- 
(i) the towing of vehicles; 

(ii) route deliveries or route sales; 

(iii) the transportation for hire of property, goods, 
or passengers; 

(iv) urgent, time-sensitive deliveries; 

(v) more than two trips away from the primary place 
of employment in any single day for the purpose of 
delivering goods of the employee's employer to a 
customer (other than urgent, time-sensitive 
deliveries); 

(vi) more than two trips away from the primary 
place of employment in any single day for the 
purpose of transporting passengers (other than 
employees of the employer); 

(vii) transporting more than three passengers 
(including employees of the employer); or 

(viii) driving beyond a 30 mile radius from the 
employee's place of employment; and 

( G )  such driving is only occasional and incidental to the 
employee's employment. 

For purposes of subparagraph (G), the term "occasional and 
incidental" is no more than one-third of an employee's 
worktime in any workday and no more than 20 percent of an 
employee's worktime in any workweek. 

(d) Delivery of newspapers and wreathmaking The 
provisions of sections 206, 207, and 212 of this title shall not apply 
with respect to any employee engaged in the delivery of 
newspapers to the consumer or to any homeworker engaged in the 
making of wreaths composed principally of natural holly, pine, 
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cedar, or other evergreens (including the harvesting of the 
evergreens or other forest products used in making such wreaths). 

(e) Maximum hour requirements and minimum wage 
employees The provisions of section 207 of this title shall not 
apply with respect to employees for whom the Secretary of Labor 
is authorized to establish minimum wage rates as provided in 
section 206 (a)(3) of this title, except with respect to employees 
for whom such rates are in effect; and with respect to such 
employees the Secretary may make rules and regulations 
providing reasonable limitations and allowing reasonable 
variations, tolerances, and exemptions to and from any or all of 
the provisions of section 207 of this title if he shall find, after a 
public hearing on the matter, and taking into account the factors 
set forth in section 206 (a)(3) of this title, that economic conditions 
warrant such action. 

(f) Employment in foreign countries and certain United 
States territories The provisions of sections 206, 207, 211, and 
212 of this title shall not apply with respect to any employee 
whose services during the workweek are performed in a workplace 
within a foreign country or within territory under the jurisdiction of 
the United States other than the following: a State of the United 
States; the District of Columbia; Puerto Rico; the Virgin Islands; 
outer Continental Shelf lands defined in the Outer Continental Shelf 
Lands Act (ch. 345, 67 Stat. 462) [43 U.S.C. 1331 et seq.]; 
American Samoa; Guam; Wake Island; Eniwetok Atoll; Kwajalein 
Atoll; and Johnston Island. 

(g) Certain employment in retail or service establishments, 
agriculture The exemption from section 206 of this title provided 
by paragraph (6) of subsection (a) of this section shall not apply 
with respect to any employee employed by an establishment 

(1) which controls, is controlled by, or is under common 
control with, another establishment the activities of which are 
not related for a common business purpose to, but materially 
support the activities of the establishment employing such 
employee; and 

(2) whose annual gross volume of sales made or business 
done, when combined with the annual gross volume of sales 
made or business done by each establishment which controls, 
is controlled by, or is under common control with, the 
establishment employing such employee, exceeds 
$10,000,000 (exclusive of excise taxes at the retail level which 
are separately stated). 

(h) Maximum hour requirement: fourteen workweek 
limitation The provisions of section 207 of this title shall not 
apply for a period or periods of not more than fourteen workweeks 
in the aggregate in any calendar year to any employee who- 

(1) is employed by such employer- 

(A) exclusively to provide services necessary and 
incidental to the ginning of cotton in an establishment 
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primarily engaged in the ginning of cotton; 

(B) exclusively to provide services necessary and 
incidental to the receiving, handling, and storing of raw 
cotton and the compressing of raw cotton when performed 
at a cotton warehouse or compress-warehouse facility, 
other than one operated in conjunction with a cotton mill, 
primarily engaged in storing and compressing; 

(C) exclusively to provide services necessary and 
incidental to the receiving, handling, storing, and 
processing of cottonseed in an establishment primarily 
engaged in the receiving, handling, storing, and 
processing of cottonseed; or 

(D) exclusively to provide services necessary and 
incidental to the processing of sugar cane or sugar beets 
in an establishment primarily engaged in the processing of 
sugar cane or sugar beets; and 

(2) receives for- 

(A) such employment by such employer which is in 
excess of ten hours in any workday, and 

(B) such employment by such employer which is in 
excess of forty-eight hours in any workweek, 
compensation at a rate not less than one and one-half 

times the regular rate at which he is employed. 

Any employer who receives an exemption under this subsection 
shall not be eligible for any other exemption under this section or 
section 207 of this title. 

(i) Cotton ginning The provisions of section 207 of this title shall 
not apply for a period or periods of not more than fourteen 
workweeks in the aggregate in any period of fifty-two consecutive 
weeks to any employee who- 

(1) is engaged in the ginning of cotton for market in any 
place of employment located in a county where cotton is 
grown in commercial quantities; and 

(2) receives for any such employment during such 
workweeks- 

(A) in excess of ten hours in any workday, and 

(B) in excess of forty-eight hours in any workweek, 
compensation at a rate not less than one and one-half times 

the regular rate at which he is employed. No week included in 
any fifty-two week period for purposes of the preceding 
sentence may be included for such purposes in any other fifty- 
two week period. 

(j) Processing of sugar beets, sugar beet molasses, or sugar 
cane The provisions of section 207 of this title shall not apply for 
a period or periods of not more than fourteen workweeks in the 
aggregate in any period of fifty-two consecutive weeks to any 
employee who- 

DCN: 11999



US CODE: Title 29,s 2 13. Exemptions 

(1) is engaged in the processing of sugar beets, sugar beet 
molasses, or sugar cane into sugar (other than refined sugar) 
or syrup; and 

(2) receives for any such employment during such 
workweeks- 

(A) in excess of ten hours in any workday, and 

(6) in excess of forty-eight hours in any workweek, 
compensation at a rate not less than one and one-half times 

the regular rate at which he is employed. No week included in 
any fifty-two week period for purposes of the preceding 
sentence may be included for such purposes in any other fifty- 
two week period. 
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(a) For full-time, part-time and intermittent tours of duty, hours 
of work officially ordered or approved in excess of 40  hours in an 
administrative workweek, or (with the exception of an employee 
engaged in professional or technical engineering or scientific 
activities for whom the first 4 0  hours of duty in an administrative 
workweek is the basic workweek and an employee whose basic pay 
exceeds the minimum rate for GS-10 (including any applicable 
locality-based comparability payment under section 5304 or similar 
provision of law and any applicable special rate of pay under 
section 5305 or similar provision of law) for whom the first 40  
hours of duty in an administrative workweek is the basic 
workweek) in excess of 8 hours in a day, performed by an 
employee are overtime work and shall be paid for, except as 
otherwise provided by this subchapter, at the following rates: 

(1) For an employee whose basic pay is at a rate which does 
not exceed the minimum rate of basic pay for GS-10 
(including any applicable locality-based comparability payment 
under section 5304 or similar provision of law and any 
applicable special rate of pay under section 5305 or similar 
provision of law), the overtime hourly rate of pay is an amount 
equal to one and one-half times the hourly rate of basic pay of 
the employee, and all that amount is premium pay. 

(2) For an employee whose basic pay is at a rate which 
exceeds the minimum rate of basic pay for GS-10 (including 
any applicable locality-based comparability payment under 
section 5304 or similar provision of law and any applicable 
special rate of pay under section 5305 or similar provision of 
law), the overtime hourly rate of pay is an amount equal to 
the greater of one and one-half times the hourly rate of the 
minimum rate of basic pay for GS-10 (including any applicable 
locality-based comparability payment under section 5304 or 
similar provision of law and any applicable special rate of pay 
under section 5305 or similar provision of law) or the hourly 
rate of basic pay of the employee, and all that amount is 
premium pay. 

(3) Notwithstanding paragraphs (1) and ( 2 )  of this 
subsection for an employee of the Department of 
Transportation who occupies a nonmanagerial position in GS- 
1 4  or under and, as determined by the Secretary of 
Transportation, 
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(A) the duties of which are critical to the immediate daily 
operation of the air traffic control system, directly affect 
aviation safety, and involve physical or mental strain or 
hardship; 

(B) in which overtime work is therefore unusually taxing; 
and 

(C) in which operating requirements cannot be met 
without substantial overtime work; the overtime hourly 
rate of pay is an amount equal to one and one-half times 
the hourly rate of basic pay of the employee, and all that 
amount is premium pay. 

(4) Notwithstanding paragraph (2) of this subsection, for an 
employee who is a law enforcement officer, and whose basic 
pay is at a rate which exceeds the minimum rate of basic pay 
for GS-10 (including any applicable locality-based 
comparability payment under section 5304 or similar provision 
of law and any applicable special rate of pay under section 
5305 or similar provision of law), the overtime hourly rate of 
pay is an amount equal to the greater of- 

(A) one and one-half times the minimum hourly rate of 
basic pay for GS-10 (including any applicable locality- 
based comparability payment under section 5304 or 
similar provision of law and any applicable special rate of 
pay under section 5305 or similar provision of law); or 

(6) the hourly rate of basic pay of the employee, 
and all that amount is premium pay. 

( 5 )  Notwithstanding paragraphs (1) and (2), for an employee 
of the Department of the Interior or the United States Forest 
Service in the Department of Agriculture engaged in 
emergency wildland fire suppression activities, the overtime 
hourly rate of pay is an amount equal to one and one-half 
times the hourly rate of basic pay of the employee, and all 
that amount is premium pay. 

(b) For the purpose of this subchapter- 

(1) unscheduled overtime work performed by an employee 
on a day when work was not scheduled for him, or for which 
he is required to return to his place of employment, is deemed 
at least 2 hours in duration; and 

( 2 )  time spent in a travel status away from the official-duty 
station of an employee is not hours of employment unless- 

(A) the time spent is within the days and hours of the 
regularly scheduled administrative workweek of the 
employee, including regularly scheduled overtime hours; 
or 

(B) the travel 

(i) involves the performance of work while traveling, 

(ii) is incident to travel that involves the 
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performance of work while traveling, 

(iii) is carried out under arduous conditions, or 

(iv) results from an event which could not be 
scheduled or controlled administratively, including 
travel by an employee to such an event and the 
return of such employee from such event to his or her 
official-duty station. 

(c) Subsection (a) shall not apply to an employee who is subject 
to the overtime pay provisions of section 7 of the Fair labor 
Standards Act of 1938. I n  the case of an employee who would, 
were it not for the preceding sentence, be subject to this section, 
the Office of Personnel Management shall by regulation prescribe 
what hours shall be deemed to be hours of work and what hours of 
work shall be deemed to be overtime hours for the purpose of such 
section 7 so as to ensure that no employee receives less pay by 
reason of the preceding sentence. 

(d) I n  applying subsection (a) of this section with respect to any 
criminal investigator who is paid availability pay under section 
5545a- 

(1) such investigator shall be compensated under such 
subsection (a), at the rates there provided, for overtime work 
which is scheduled in advance of the administrative 
workweek- 

(A) in excess of 10 hours on a day during such 
investigator's basic 40 hour workweek; or 

(6) on a day outside such investigator's basic 40 hour 
workweek; and 

(2) such investigator shall be compensated for all other 
overtime work under section 5545a. 

(e) Notwithstanding subsection (d)(l) of this section, all hours of 
overtime work scheduled in advance of the administrative 
workweek shall be compensated under subsection (a) if that work 
involves duties as authorized by section 3056 (a) of title 18 or 
section 37(a)(3) of the State Department Basic Authorities Act of 
1956, and if the investigator performs, on that same day, at least 
2 hours of overtime work not scheduled in advance of the 
administrative workweek. 

(f) I n  applying subsection (a) of this section with respect to a 
firefighter who is subject to section 5545b- 

(1) such subsection shall be deemed to apply to hours of 
work officially ordered or approved in excess of 106 hours in a 
biweekly pay period, or, if the agency establishes a weekly 
basis for overtime pay computation, in excess of 53 hours in 
an administrative workweek; and 

( 2 )  the overtime hourly rate of pay is an amount equal to 
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one and one-half times the hourly rate of basic pay under 
section 5545b (b)(l)(A) or (c)(l)(B), as applicable, and such 
overtime hourly rate of pay may not be less than such hourly 
rate of basic pay in applying the limitation on the overtime 
rate provided in paragraph (2) of such subsection (a). 

[I] So in original. Probably should be capitalized, 
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m y  hours in adminis- 
x e  of computing over- 
his section. 1986, 65 

overtime wmpensation 
t criteria. 1981. 60 

,t deputy United States 
after basic duty hours 

their own individual 
nly to requirements to 
within beeper's range, 

:ferred calls, and if re- 
quired any work, such 
~t premium rates, duty 
me was not time during 
lad engaged him or her 
not entitled to premium 

iis section or Fair Labor 
ction 201 et seq, of Title 
, 1 Cl.Ct. 649, affirmed 

luled overthe work 
to perform unscheduled 

within their own homes, 
,r minimum work credit. 

ten minutes to claim was not allowec 
under this section, since preshiR duties that re. 
quire ten minutes or less may be disregarded as dc 
minimis. 1981, 60 Comp.Gen. 523. 

11. Hours of e m p l o & e n t ~ n e r e l l ~  
Entitlement to overtime compensation is deter, 

mined by distinct criteria in subsec. @)(2) of thi! 
section, as construed by interpretive decisions 
1981, 60 Comp.Gen. 681. 

14. - Eating and sleeping periods 
Lunch breaks provided oficers of Library 01 

Congress Special Police Force may pt0per l~  bc 
offset against preshift and postshift hours cornpen, 
sable under this section; although oficen arc 
restricted to Library premises, and are subject tc 
call, they are relieved from duty posts during 
lunch breaks. 1983, 62 0p.Comp.Gen. 447. 

Civilian nurses at military hospital were entitled 
to overtime compensation under this section on 
occasions when they reported fifteen minutes early 
and worked through lunch without receiving a p  
propriate remuneration. 1981, 61 Comp.Gen. 
174. 

15. - Standby duty 
Federal firefighters who work irregular or occa- 

sional overtime shift of twelve hours cannoi be 
paid for less than twelve hours of overtime, re- 
gardless of rule that substantial time in standby 
status is presumed to be for sleep and meals. 
1984. 64 0p.Comp.Gen. 1. 

16. - Time spent in travel status 
Bath  v. U.S., 568 F.?d 1329 [main volume] 215 

Ct.CI. 383. 
Federal penitentiary employees who could show 

that they performed some significant work while 
traveling on prison boat from mainland to prison 
island, that work was officially ordered or ap- 
proved, and that time involved was sufficient to 
clear de minimis standard, could be entitled to 
overtime compensation under thts section. Abra- 
hams v. US., 1982, 1 CI.Ct. 305. 

Air safeky investigators, who travel to and from 
accident sites on aircraft or by automobile, and 
who perform investigative functions while travel- 
ing under emergent conditions, are performing 
compensable overtime work under this section. 
1982, 61 CompGen. 626. 

Air safety investigator who is ordered to trans- 
port documents, equipment, and exhibits, and who 
is required to personally travel with the items in 
order to vrotect their integrity or to insure that 
they are "ot damaged, l o s t , k  iampered with, may 
have such travel time considered work for the 
purpose of overtime under this section. Id. 

Federal Aviation Administration employees as- 
signed to remote radar site were entitled to com- 
pensation for travel time to and from place where 
they obtained and returned special purpose ve- 
hicles necessary for trip to work site. 1981, 61 
Comp.Gen. 27. 

GOVERNMENT ORGANIZATION 

Entitlement to overtime compensation while in 
travel status under subsec. @K2)(BXiv) of this 
section rquires at least (I) that travel result from 
event which wuld not be scheduled or controlled 
administratively; and (2) immediate oficial neces- 
sity in connection with event requiring travel to be 
performed outside employee's regular duty hours. 
1981, 60 Comp.Gen. 681. 

17. Rules and regulatiohs 
Even if Army's work schedule were found to be 

in violation of regulation stating that head of each 
agency shall establish by regulation a basic work- 
week of 40 hours which d w  not extend over 
more than six of any seven consecutive days. 
security guards at Amy's arsenal had no basis 
upon which to recover overtime pay they sought, 
in that neither the Federal Employees Pay Act 
nor regulations promulgated thereunder prescribes 
any penalty for failure by government to comply 
with scheduling rquirements governing number 
of consecutive days worked and, moreover, the 
Fair Labor Standards Act, which d o g  have a 
penalty provision, does not proscribe the schedul- 
ing of any number of consecutive workdays. San- 
ford v. Weinberger, C.A.Fed.1985, 752 F.2d 636. 

i' 

20. Jurisdiction 

Statute under which civilian employee at missile 
test center claimed to be entitled to additional 
overtime wmpensation did not confer any entitle- 
ment to annual leave or to restoration of forfeited 
annual leave which would bring leave claim with- 
in jurisdiction of Claims Court. Manning v. US., 
1984, 7 C1.Q. 128. 

Federal Grain Inspection Service of the United 
States Department of Agriculture had no duty to 
bargain over union's proposal that dl work in 
excess of 40 hours per week performed on Sunday 
be paid at twice basic rate of pay, since proposal 
concerned matter exclusively provided for by this 
section which rquired that such work "shall be 
paid for" at statutorily specified rate: one and 
one-half times employee's basic rate, or one and 
one-half times minimum GS-10 rate, whichever is 
lower. American Federation of Government 
Emp.. AFtCIO v. Federal Labor Relations Au- 
thority, 1981, 653 F.2d 669, 209 U.S.App.D.C. 
414. 

8 5543. 43mpensatory time off 
(a) The head of an agency may- 

(I) on request of an employee, grant the employee compensatory time off 
from his scheduled tour of duty instead of payment under section 5542 or 
section 7 of the Fair Labor Standards Act of 1938 for an equal amount of time 
spent in irregular or occasional overtime work; and 

(2) provide that an employee whose rate of basic pay is in excess of the 
maximum rate of basic pay for GS-10 (including any applicable locality-based 
comparability payment under section 5304 or similar provision of law and any 
applica,ble special rate of pay under section 5305 or similar provision of law) 
shall be granted compensatory time off from his scheduled tour of duty equal to 
the amount of time spent in irregular or occasional overtime work instead of 
being paid for that work under section 5542 of this title. 

[See main volume for text of ( b ) ]  

(As amended Pub.L. 101-509, Title I, 5 10l(bH3)(E), Title 11, 5 210(2), Nov. 5, 1990, 104 Stat. 
1439, 1460.) 

Historical and Statutory Notes 
References in Text. Section 7 of the Fair 

Labor Standards Act of 1938, referred to in sub- 
set. (a)(]). is classified to section 207 of Title 29. 
Labor. 

Effective Date of 1990 Amendment. Amend- 
ment by Pub.L. 101-509 effective on such date as 
the President shall determine, but not earlier than 
90 days. and not later than 180 days. after NOV. 5. 
1990, see section 305 of Pub.L. 101-54W. set out as 
a note under section 5301 of this title. 

pcnsatory time off in lieu of overtime compensa- 
tion for irregular or occasional overtime work 
performed in excess of forty hours in an adminis- 
trative workweek and' eight hours in a workday 
but such employees may not be granted such 
compensatory time off simply because he works 
hours in excess of his regular part-time tour of 
duty. 1980, 59 Comp.Gen. 237. 

2. Official order or approval 

Where supervisor of government employee 
lacked the authority to order orappmve o<rtime Notes of Decisions compensation, employee would not be entitled to 

Ofiicinl order or approval 2 such compensation and since compensatory time 
Part-time employ- 1 could be granted under this section only when the 

employee would be entitled to such compensation, 
1. Part-time employees such employee would also be ineligible to receive 

Except where prohibited for nonexempt em- compensatory time. 1984 59 Comp.Gen. 246. 

ployees, part-time employns may be granted com- 

4 5544. Wage-board overtime and Sunday rates; computation 
( a )  An employee whose pay is fixed and adjusted from time to time in accordance 

with prevailing rates under section 5343 or 5349 of this title, or by a wage board or 
14 U.S.C.A.-5 

lag1 P.P. 
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similar administrative authority serving the same purpose, is entitied to overtime' 
pay for overtime work in excess of 8 hours a day or 40 hours a week. However, a n ,  
employee subject to this subsection who regularly is required to remain a t  o r  witha 
the confiies of his post of duty in- ~ c e s s  of 8 hours a day in a standby or  on-call~ 
stahis is entitled to overtime pay on]$ for hours of duty, exclusive of eating and 
sleeping time, in excess of 40 a week. The o v e h e  hourly rate of pay is computed 
as follows: - < ,  

, 4. ? 'd* 
j , : 3  ' ; & b  " 3 

(1) If the bask rate of pay of the eniploj.ee is fped on a basis other than ah 
annual or monthly basis, multiply the basic hourly rate of pay by not less than . 
one and one-half. . . . 

(2) If the basic rate of pay of the em&;&'& fixed on an annual basis, divide: 
the basic. a ~ a l  rate of pay by 2,080-and multipb the quotient by one and 2 
onehalf. - - , 

. 4 ,  i , . I 
!, *. . -. -rP 

(3) If the''b&ic *te 'of paf of the *s&+ is Ged on a moxi$ly )G?C + 

multiply the basic monthly qte of pay by 12 to aerive abasic annual rate of pay, + 
divide the basic annual rate of pay by 2,080, and multiply the quotient by one ; 
and one-half.. . . 

' * ' < ,  1 . . . 3' g 

An employee s;bj&t %,:s~~bsection whbk-- w ~ k  schedule .includes a$: 
&hour $eriod of s e d c e  a part of which is onrSundai is en~t led  to additional pay a t  : 
the rate of 25 percent of his .ho.urly ?te1,of1,bqic ,pay ,for each, hour. of, work 
performed during that %hour period of service. ,'IPlme spent in a travel status away 
from the official duty station of an employee subw to this subsection is nbt hours 
of work unless the travel (i) involves the performance of work while traveling, (i) is 3 
incident to travel that involves the performance of work while traveling ( i )  is carried : 
out under arduous conditions, or (iv) results,,from an event which couldinot b e 1  
scheduled or controlled administratively. ' . .  

. ..% A " f 

This section, other than the sixth senten'ce, bhan not be applicable to an employee 3 
who is subject to the overtime pay provisions of section 7 of the Fair Labor 4 
Standards Act of 1938. In the case of an employee who would, were it not for the ; 
preceding sentence, be subject to this section, hours of work in excess of 8 hours in a 
day shall be deemed to be overtime hours for the purposes of such section 7 and 1 
hours in a paid nonwork status shall be deemed to be hours of work. I 

. [Sev w i n  volume for t a t  of (b)] 
(As amended Pub.L 101-509, Title 11, 1 210(3), 

Historical and Statutory Notes 
Referwar in Text Section 7 .of the Fair 

Labor Standards Act of 1938, referred to in sub- 
set (a), is cla?lsified to d o n  207 of Title 29, 
Labor. 

Effective Date of 1990 Amendmmt Amend- 
ment by Pub.L. 101-509 &cctive on such date as 
the President shall determine, but not earlier than 
90 days, and not latu than 180 days, after Nov. 5, 
1990, see section 305 of PubL 101-509. set out as 
a note under d o n  5301 of this title. 

5. - -Empl~~eawbowpIy i s~ed .e ford ins  
t o m -  

Foremen may continue to A v c  double over- 
time in accordance with Congrdonal p q a c  of 
preScrYing prevailing rbie practices. 1980,' 60 
Comp.Oea.~S8 

' .  . < <  

7. ~oaaplrtsdw of matime p.yi;eo;rcluy , 
Government Printing Office seeurity pol'- em- 

ployees' time spmt in acquiring uniforms doa  not 
constitute "overtime work" .for purpo~es of this , 
Pection. 1981, 60 Comp.Gen. 431. 

Whae three Navy employes whi performed 
' 

temporary duty in Scotland returned to United 

Nov. 5, 1990, 104 Stat. 1460.) 
I; 

States on Saturday (which was a non-work&y), 
thdr travel time was not campensable as overtme - 
under subsee. (a) of this section. 1980, 60 Comp. 
Gen. 90. 

10. - Per diem a d  hourly employee# 2 
~i premium pay was ~ e t n m i n c d  as an a p  '4 

propria& percentage." within mtain pameten,  " 
of minimum basic annual salary, anploym a u l d  $ 
not claim under this section and simultaneously 
request their relief in terms of b o w  Atcr v. '1 
US., 1984, 6 Cl.Ct 344, lRirmed 70-F.2d 182. ' 

12. ,E.ti.s && 
Cook foremen at fedrml correctional insti&- 

tioar were not entitled ta ovatime pay unda 
Federal Employas Pay Act for overtime worked 
during luncb brtaks, whm they were instructed 
to take break of 30 minutes each day and their 
duties did not entail constant or continuous work. 
Amos v. U.S., 1987. 13 C1.Q. 442 
Wbae t& government pmd ready and willing 

to pay overtime EOrnpensatioIi to any mw mmE. 
ba who pafonned substantial OW duties dm- 
ing hic lunch priod while on board the patrol 
boat if the overtime work was properly document- 
ed and approved ia .~x)nianq -with prevding- 
regulations, the crew memkn were not enlitled to 
ivertim= &hi-h ' for' 'thdst lunck periods 
while on station when tbcv were not muid to % 
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~thority serving the same purpose, is entitled to overtime 
I excess of 8 hours a day or 40 hours a week. However, an 
subsection who regularly is required to remain a t  or within 
of duty in excess of 8 hours a day in a standby or oncall 
rtime pay only for hours of duty, exclusive of eating and 
)f 40 a week. The overtime hourly rate of pay is computed 

te of pay of the employee is fixed on a basis other than an 
ask, multiply the basic hourly rate of pay by not less than 

;e of pay of the employee is fixed on an annual basis, divide 
x of pay by 2,080 and multiply the quotient by one and 

ate of pay of the employee is fixed on a monthly basis, 
mthly rate of pay by 12 to derive a basic annual rate of pay, 
la1 rate of pay by 2,080, and multiply the quotient by one 

this .subsection whose regular work schedule includes an 
! part of which is on Sunday is entitled to additional pay a t  
of his hourly rate of basic pay for each hour of work 
nour period of service. Time spent in a travel status awav 
tion of an employee subjsct toethis subsection is & ho;; 
(i) involves the performance of work while traveling, (ii) is 

dves the performance of work while traveling (iii) is carried 
itions, or (iv) results from an event which could not be 
dministratively. 

I the sixth sentence, shall not be applicable to an employee 
rvertime pay provisions of section 7 of the Fair Labor 
:n the case of an employee who would, were it not for the 
bject to this section, hours of work in excess of 8 hours in a 
)e overtime hours for the purposes of such section 7 and 
status shall be deemed to be hours of work. 

See main volume for text of (&)I 
Title 11, g 210(3), Nov. 5, 1990, 104 Stat. 1460.) 

:ory Notes States on Saturday (which was a non-workday), 
7 of the ~~i~ their travel time was not compensable as overtime 

.eferred to in sub- under subsee. (a) of this section. 1980, 60 Comp. 
207 of Title 29, Gen' 

10. - Per diem and hourly employees 
dment- Amend- Since premium pay was "determined as an a p  
'e on such date as propriate percentage." within certain parameters. 
11 not earlier than of minimum basic annual salary, employees could 
fay% after Nov. 5, not claim under this section and simultaneously 
01-509, set out as request their relief in terms of hours. Ater v. 
15 title. US., 1984, 6 CI.Ct. 344, aflirmcd 770 F.2d 182. 

o m  Cook foremen at federal correctional institu- 
tions Were not entitled to overtime pay under 

is fixed .rrording 
Federal Employees Pay Act for overtime worked 
during lunch breaks, where they were instructed 

eive double over- to take break of 30 minutes each day and their 
,sional Purpose of duties did not entail constant or continuous work. 
tics. 1980, 60 Amos v. U.S., 1987, 13 C1.Q. 442. 

Where the government stood ready and willing 
to pay overtime compensation to any crew mem- 
ber who performed substantial official duties dur- 

curity police ing his lunch period while on board the patrol 
lniforms do*r boat if the overtime work was properly document- 
p u m  of this ed and approved in accordance with prevailing 
11. 

regulations, the crew members were not entitled to 
who performed overtime compensation for those lunch periods 

urncd to United while on station when they were not required to 
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observe the area or perform any other job-related 
duties, since time availabk for, or spent, in eating 
b generally noncompsabl+ even where the em- 
ployee is required to be on the employer's premis- 
es, except where substantial labor is performed in 
the time regularly set aside for eating. Baker v. 
US., 1978, 218 Ct.CI. 602. 

13. Standby or o n 4  status 

Civilian employees working on government ves- 
sels were not induced to remain on board during 
their offduty hours to degree necesssry to find 
equivalent of statutory "requirement" that they 
remain on vesscl. and therefore they were not 
entitled, on that basis, to additional overtime for 
offduty periods. Bowman v. US., 1985, 7 C1.Q. 
302. 

and to make him more available for call-back 
duty. McConnell v. US., 1984, 5 C1.Ct. 785, 
affirmed 770 F.2d 176. f i r m e d  763 F.2d 414. 

Employee required to live at dam reservation 
was not entitled to overtime compensation under 
subsec (a) of this section during period he was 
restricted to the site, since he was not. in effect. 
required to be on "ready alert," and there was no 
indication that hi activities were often interrupted 
by emergency or other work situation requiring 
prompt attention. 1982, 61 Comp.Gen. 301. 

That civilian anployccs were working aboard 
government vessels for six-hour on and six-hour 
off shifts did not compel conclusion that they 
were thereby "required" to remain on board dur- 
ing offduty periods so as to be entitled to addi. 
tional compensation for those periods, where facts 
indicated that crew members left vessels during 
offduty times or remained on the vessels and 
watched television, fished, slept, ate and generally 
did as they wished. Bowman v. US, 1987, 7 
CI.Ct. 302. 

. . 

Civilian emplbyee of Army Corps of Engineers 
was not entitled to overtime compensation simply 
because he was required to live in government 
housing near the dam at which he was employed. 
where employee was not required to be at jobsite 
outside his normal tour of duty, and where his 
presence on the jobsite due to location of his 
residence merely served to discourage vandalism, 

4 5545. Night, standby, irregular, and hazardous duty differential 

(a) Except as  provided by subsection (b) of this section, nightwork is regularly 
scheduled work between the hours of 6:00 p.m. and 6:00 a.m., and includes- 

[See main volume for text of (I) and (Z)] 

Except as otherwise provided by subsection (c) of this section, an employee is 
entitled to pay for nightwork at  his rate of basic pay plus premium pay amounting to 
10 percent of that basic 'rate. This subsection and subsection (b) of this section do 
not modify section 5141 of title 31, or other statute authorizing additional pay for 
nightwork. 

[See main volume for text of (b)] 

(c) The head of an agency, with the approval of the Office of Personnel Manage- 
ment may provide that- 

(1) an employee in a position requiring him regularly to remain at, or within 
the confines of, his station during longer than ordinary periods of duty, a 
substantial part of which consists of remaining in a standby status rather than 
performing work, shall receive premium pay for this duty on an annual basis 
instead of premium pay provided by other provisions of this subchapter, except 
for irregular, unscheduled overtime duty in excess of his regularly scheduled 
weekly tour. Premium pay under this paragraph is determined as an appropri- 
ate percentage, not in excess of 25 percent, of such part of the rate of basic pay 
for the oosition as does not exceed the minimum rate of basic pay for GS-10 -.. . ~ ~ .  c ~~ 

(including any applicable locality-based comparability payment -under section 
5304 or similar ~rovision of law and any applicable special rate of pay under - - 

section 5305 or iimilar provision of law),-(o;,for a described-in section 
5542(a)(3) of this title, of the basic pay of the position), by taking into considera- 
tion the number of hours of actual work required in the position, the number of 
hours required in a standby status at  or within the confines of the station, the 
extent to which the duties of the position are made more onerous by night, 
Sunday, or holiday work, or by being extended over periods of more than 40 
hours a week, and other relevant factors; or 

(2) an employee in a position in which the hours of duty cannot be coiltrolled 
administratively, and which requires substantial amounts of irregular, unsche 
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EMPLOYEES PAY ADMINI: 

21. Abandonment of claims Iawful regulations be applied. pix ,. ) The Architect of the Capitol 
Where no proof was adduced in SUP- S., 1 9 ~ .  368 P.2d 609,157 CWI. 3m. nnual basis compensatory time 

port of claims of retired federal civil pay for overtime work. 

F.2d 635, 167 Ct.CI. 852. Historical and R 

22. Lachen lW8 A 

Unlted Staten Code 
application in each case must be consid- than six Ye 5 U.S.C. 912 

af ter  the failure to  pay fo r  ordered and filing of respecttire petitions. Rapp v. Explanatory 
approved overtilue i~egan,  the government S.. 196% 3.10 I+.4tl 636, 187 Ct.CI. S2. 
can show no prejudice in  the delay. Al- 
bright v. U. S., 1063. 161 Ct.Ci. 3 . ~ .  26. H e o p e n l n ~  of cslle 

43. Evidence t, or agency, including (:overnlnent- lo 
ed or controlled e o r l ~ o r a t i ~ ~ n s ,  o r  of ti 
municipal government of the 1)ixtrict n: 

Columl~ia, or  the head of any  legisla- 
nue Service, was performed \ ~ i t h  f l l l l  made, Court of Cia in~s  would not re 
knowledge and inducenlent of regional to  Nee the ~€!l~rtl and law differently 
and  national officials within this section h d d  that  m u c l ~  su-cnlled travel by in 
providing fo r  overtime for  employment t iga t l~m of Alcohol and Tobacco Tax D SI 

sulwection (a)  ( I) ,  the word "offi- fn 
Is omitted 11s incll~tletl in "enll1111s- nc 

L 111 
24. Amendment of Judgment cia1 station. Pix v. IT. S., 1966, 368 

bsection (a)  ( P ) ,  the words "at his  
55 

Court of Claims' amendment of judg- fD9, 11717 Ct.CI. 369. 
scretion" a re  onlittecl a s  rlnneces- 

merit to declare in effect that  premium Absent alteration in governing leg view of the pern~issive na tu re  of w 

hority. The word "officer" is s t  
gions of Alcohol and Tobacco Tax Divl- that  retail liqnor duty consisting a s  included in "employee". The ac 

cheduled" is omitted since section 

vice Commission [now Office of Personnel llad pait1 federal tax, and were 
;\lanagementl and  Division a s  were appll- ing with federal regl~lations was 1087 AI 
cable to  same class of investigator8 in sable to  extent tha t  the  work 

gation manifested intention that  only reexamined. Id. 

§ 5543. Compensatory time off 
(a) The head of an agency may- 

and purpose of 1'ub.T.. QO-83, see 16 

tory time off from his scheduled tour of duty instead of p 
for an equal amount of time spent in irregular or occ Library Ref 

overtime work; and d States *31)(4, 5 ) .  

544. Wage-board overtimc 

equal to the amount of time spent in irregular or occasio 
overtime work instead of being paid for that  work under sect 
5542 of this title. e in accordance with prevailing r 
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NIHIOHR - HHS Careers (QuickClassification) - Fair Labor Standards Act Summary Inf. .. Page 1 of 4 

Awards * Benefits Oi Classification a Commissioned Corps Em~lovee Relations/Labor 
Relations &. Emplovment/Staffing a Forms * Leave, Work Schedules, & Holidavs * 
SOPs/Manual Cha~ters/Delecrations + Pav * Performance Manaaement Workforce 
Planning 

Fair Labor Standards Act Summary 
Information 

Please refer to the USOPM regulations and interpretive guidance at the ~~~ following URL: http://www.opm.aov/flsa 

b What's New 
Overtime pay entitlements require supervisors and managers to 

uickClassification 
NIH exercise good judgment when approving work schedules and 

uickClassification 
overseeing employees. Both regularly scheduled and 

' L e r  users irregular/occasional overtime work must be scheduled and approved in 

Classification advance of being performed. Overtime that is approved and worked is 
hesources compensated according to the covered provisions of the law(s) that 

Classification In fo  
results in the highest earnings for the employees. General Schedule 
(GS) and Federal Wage System (FWS) employees are entitled to: 

GS Guidance 

~ o b  Aids The overtime premium pay provisions of Title 5; and, 

Sensitive & Critical Certain GS and FWS employees are entitled to overtime premium 
positions pay under the Fair Labor Standards Act - These employees are 

Financial Disclosure designated as FLSA nonexempt; and, 
NIH nurses and allied health employees (both FLSA exempt and 

Fed W a ~ e  Svstem nonexempt) are entitled to the overtime premium pay provisions 
Contact H R of the NIH Title 38 premium pay, and; 
~vstems support NIH firefighters are covered by the special premium pay 

provisions of the Title 5 Fire Fighters Pay System. 

The following information is based on 5 CFR Part 551 - Pay 
Administration Under the Fair Labor Standards Act. Refer to this section 
for detailed information. 

The Federal Labor Standards Act (FLSA) was enacted in 1938 and 
provides for minimum standards for both wages and overtime 
entitlements and delineates administrative procedures by which 
covered work time must be compensated. There are two categories that 
determine how employees are compensated under the FLSA. These are 
"Exempt" or "Non-Exempt". I n  accordance with the provisions of the 
FLSA employees who are exempt are not automatically entitled to FLSA 
overtime pay whereas non-exempt are compensated for any hours 
worked outside their normally scheduled tours of duty. It is 
management's responsibility to ensure that employees in non-exempt 
positions not work more than their scheduled tour of duty without some 
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NIHIOHR - HHS Careers (QuickClassification) - Fair Labor Standards Act Summary Inf. .. Page 2 of 4 

type of compensation (whether requested or not) provided the 
supervisor knows or has reason to believe that the work is being 
performed and has an opportunity to prevent the work from being 
performed. (See "suffered and permitted overtime" below). 

See the NIH FLSA Decision Matrix for guidance in determining work that 
is covered (i.e., non-exempt) or included (i.e., exempt) from the FLSA. 

Overtime Hours 

To qualify as overtime, the hours worked must: exceed 8 hours in a 
day or 40 hours in a week; be officially ordered or approved; be 
performed by an employee; be documented in writing; be recorded in 
official T&A records; and be in addition to the normal daily or weekly 
work requirement. Hours in excess of a part-time work schedule are not 
overtime hours, unless they meet the above qualifying definition. This 
definition applies to all employees, those who are exempt from the 
FLSA and those who are nonexempt. 

Nonexempt employees who work a regular work schedule (i.e., they do 
not participate in any part of a flexible system) may also be entitled to 
overtime which management "suffers or permits" them to perform. 
Supervisors "suffer or permit" work to take place when they know or 
have reason to believe the work is being performed and have or had an 
opportunity to prevent it. Within such a scenario, the supervisors need 
not have ordered the work in advance; the fact that they knew the 
employees were working is sufficient to entitle the employees to 
overtime compensation. "Suffer or permit" overtime is not, however, 
available to employees on flexible work schedules. "Suffer or permit" 
overtime may be available to employees on certain compressed work 
schedules. I n  an effort to prevent confusion, it is good management 
practice for the alternative work schedule plan of the organization to 
specially address this issue and inform the employees that by virtue of 
having requested an alternative work schedule they are relinquishing 
their opportunity to future claims of "suffered and permitted" overtime. 

I n  addition to overtime, employees on flexible schedules may also earn 
credit hours. Credit hours differ from overtime/compensatory time in 
that credit hours are voluntary, while overtime/compensatory time is 
not. Employees choose and supervisors approve the working of credit 
hours; however, technically they are ordered to work 
overtime/compensatory time. Supervisors may, of course, offer 
employees the option of working credit hours. However, employees 
must not be indirectly intimidated to interfere with their right to work or 
not to work credit hours, or to request or not to request compensatory 
time off in lieu of payment for overtime hours. Employees on 
compressed work schedules may not earn credit hours. 

OPM's comparison of flexible and compressed work schedule issues: 
http://www.o~m.qov/oca/aws/html/appenda.asp 
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I n  certain situations, employees may work overtime on a continuing 
basis as a fixed part of their established schedules. This regularly 
scheduled overtime is somewhat rare in the Federal service. The more 
common type of overtime is irregular or occasional overtime--overtime 
that does not form any predictable pattern and, therefore, cannot be 
made a part of the employees' regular schedule. Irregular or occasional 
overtime is ordered on an ad hoc basis in response to the needs of the 
organization. Overtime is credited in quarter hour increments. 
Employees who are requested to work on a day that was not originally 
scheduled as a workday, or complete a normal workday schedule and 
depart, only to be called back to the office or other place of 
employment for additional duty later in the day, earn a minimum of 2 
hours overtime. I f  the employees work more than 2 hours, the full time 
worked is credited; if the employees work less than 2 hours, 2 hours 
are credited. 

Hours worked in excess of 8 hours per day are not included in 
computing hours of work in excess of 40 hours per week. This means 
that employees who have already received overtime credit for extra 
hours worked in a day cannot also use those hours to earn additional 
credits for the week. Only regular hours--not a combination of regular 
hours plus overtime or credit hours--count toward meeting the 40 
hours per week standard. 

Suffered or Permitted Overtime. Employers are also obligated to 
compensate nonexempt employees for overtime work that is allowed to 
take place without the appropriate prior authorization. Suffered and 
permitted overtime work is any work performed by employees for the 
benefit of an agency, whether requested or not, provided the 
employees' supervisors know or have reason to believe that the work is 
being performed and have an opportunity to prevent it. This type of 
overtime is not available to anyone under a flexible schedule. It does 
apply to regularly scheduled and potentially compressed work schedule 
tours of duty. Traditionally, suffer and permitted overtime work has 
been claimed and documented during periods of pre-shift, post-shift, or 
mealtime breaks. The burden of proof for claiming compensation for 
performing suffered and permitted overtime initially rests with the 
employee. To do so, the employee must evidence the following: 

Show that s/he performed overtime work under the FLSA for 
which s/he was not paid; and 
Produce enough evidence to show the amount and extent of that 
work as a matter of reasonable inference. 

The adjudicator examines this information along with agency policies 
and practices to determine whether or not additional pay is warranted 
not qualify as hours worked). 
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M E M O R A N D U M  

March 18, 1993 

To: 

From : 

Subject : 

Matt Behrmann 
Caroline Cimons 

Mary Ann Hook, Deputy General Counsel 

Trainees and secretaries are covered by the Fair Labors and 
Standards Act, FLSA, that provides that overtime may be compensated 
by either payment or time-off at the option of the employee. 

Any employee properly classified at GS5 through GSlO shall be 
exempt only if the employee is an executive, administrative or 
professional employee as defined in 5 CFR 551.204, 205, 206. See 
attachments. 

PROFESSIONAL STAFF 

Professional staff are not covered under FLSA. The agency makes a 
determination for compensating employees in accordance with 5 
U.S.C. 5543 which states: 

(a) The head of an agency may -- (2) provide that an employee 
whose rate of basic pay is in excess of the maximum rate of 
basic pay for GSlO shall be granted comp time off from 
scheduled tour or duty equal to the amount of time spend in 
irregular and occasional overtime work instead of payment. 

The agency may set a policy that provides the employees with 
compensation as time-off and not payment. The agency may set rules 
for when the time-off may be used by the employee. 

5 Code of Federal Regulations provides that the head of the 
department may fix a time limit for an employee to request or take 
comp-time off and may provide that an employee who fails to take 
comp-time off to which he is entitled, before the time limit fixed 
shall lose his right to comp-time unless the failure is due to an 
exigency of the service. 5 CFR section 550.114 (c). 

An example given by Ray Kogut, personnel expert at OMB, "The 
employee has 100 hours of compensation time which must be used in 
the next two weeks, date of May 1, 1993. Although it is mandated 
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that the time be compensated hour for hour, an agency may -- and 
does often -- according to Mr. Kogut -- determine that the time be 
used by a certain date. 

Mr. Kogut said that the agency must be reasonable in its 
determinations for time-off. He said that all agencies set policy 
that is reasonable to both allow for the functioning of the agency 
as well as providing the compensation allowable for its employees 
who work overtime. 

SPECIAL EMPLOYEES 

- Detailees' overtime should be determined in accordance 
with their original agency. 

- SES, or executive level employees with income over 
$86,600, are not granted overtime compensation. 

- Military personnel are employed 24 hours a day and 
therefore do not qualify for overtime compensation. 

RECORDKEEPING 

It is mandated that proper recordkeeping procedures be established. 
Overtime for all employees must be approved by supervisors in 
advance of performance. See attached form. 
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OVERTIME APPROVAL 

The Defense Base Closure and ~ealignment Commission is mandated to 
perform a thorough analysis of base closures and realignments in a 
brief period of time beginning on March 15, 1993 with 
recommendations to the President on July 1, 1993. It is expected 
that in order to achieve its goal, Commission employees will often 
work hours in addition to eight a day with hours totalling more 
than 40 hours a week. Overtime will be the practice rather than the 
exception, therefore, as supervisor of the following personnel I am 
approving in advance the overtime work hours of the following 
employees for the month of , 1993. I will closely monitor 
the hours weekly of the below employees to ensure that overtime 
work that is being done is required to accomplish the Commission's 
charge. 

Furthermore, a weekly time sheet that is being used to record 
overtime will be carefully reviewed to avoid any possible abuses. 

I approve the overtime hours of employees for the month of I 

1993. 

Signature 

Department 

Date 

Please return forms to Caroline Cimons, Director of Administration 
prior to the first of the applicable month. 
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POINT PAPER 

AMCCC-G 15 June 2000 

SUBJECT: The Fair Labor Standards Act: Overtime Pay 

Purpose: To provide information on potential litigation under the Fair Labor Standards 
Act (FLSA) 

Facts: 

1. Pending FLSA Grievance 
a. Filed by AFGE Local 62, representing approximately 30 employees of the 

Soldier System Team (SST), SBCCOM, Integrated Materiel Management Center 
(IMMC). The employees are physically located at a DLA installation in Philadelphia, 
PA. 

b. Grievance alleges that GS employees in various series, grades 9 through 12, 
should be nonexempt. They also seek back pay for overtime and travel time. 

c. The law firm representing the union, Mulholland & Hickey of Washington, 
D.C., has represented DLA employees located at the same installation as well as other 
employees nation-wide. 

d. DLA has already settled FLSA grievances for approximately $5 million, but 
still has numerous grievances and court cases in process. 

e. Many DLA employees at the Philadelphia, PA site received settlements of 
approximately $1400.00 per person. 

f. DLA personnelists service the SST employees, but elected not to handle this 
grievance in recognition of the fact that it may have AMC-wide and DA-wide 
implications. 

g. Negotiations are currently being conducted by an AMC, SBCCOM, and SSC 
team of personnelists and lawyers headed by Linda Mills, AMCCC-G. 

2. The Fair Labor Standards Act 
The FLSA of 193 8, as amended, 29 USC 20 1-2 19, provides for minimum 

standards for both wages and overtime entitlement, and spells out administrative 
procedures by which covered worktime must be compensated. Non-exempt employees 
receive time and a half for overtime, as opposed to straight time for exempt employees. 
Non-exempt employees earn overtime if supervisors "suffer and permit" the work. 
Overtime for exempt employees must be ordered and approved. Non-exempt employees 
are often paid whle travelling under circumstances which would not be considered duty 
hours for exempt employees. 
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3. Coverage 
a. The FLSA began applying to employees of the United States Federal 

Government in 1974. Section 3(e)(2) of the Act authorizes the provisions of the Act to 
be applied to any person employed by the Government of the United States, as specified 
in that section. 

b. Section 4(f) of the Act authorizes the Office of Personnel Management (OPM) 
to administer the provisions of the Act. 

c. An FLSA exempt employee is one who is not covered by the minimum wage 
and overtime provisions of the Act. 

d An FLSA nonexempt employee is one who is covered by the minimum wage 
and overtime provisions of the Act. 

4. Agency AuthoriQ 
The employing agency may designate an employee FLSA exempt only when the 

agency correctly determines that the employee meets one or more of the exemption 
criteria in part 551 of title 5, Code of Federal Regulations (CFR), and supplemental 
guidance issued by OPM. 

5. General Principles of Exemptions 
a. Each employee is presumed to be FLSA non-exempt unless the employing 

agency correctly determines that the employee clearly meets one or more of the 
exemption criteria in 5 CFR 55 1 and supplemental guidance issued by OPM. 

b. Exemption criteria must be narrowly construed to apply only to employees 
who are clearly within the terms and spirit of the exemption. 

c. The burden of proof rests with the agency. 
d. An employee who clearly meets the criteria for exemption must be designated 

FLSA exempt. If there is a reasonable doubt as to whether an employee meets the criteria 
for exemption, the employee should be designated FLSA nonexempt. 

e. The designation of an employee as FLSA exempt or nonexempt ultimately 
rests on the duties actually performed by the employee (as opposed to duties described 
in a job description). 

6. Statute of limitations 
An FLSA pay claim is subject to the statute of limitations contained in the Portal- 

to-Portal Act of 1947, as amended (29 USC 255(a)), which imposes a 2-year statute of 
limitations, except in cases of a willful violation where the statute of limitations is 3 
years. The term "willful violation" is broadly interpreted to include agency neglect. 
Liquidated damages can double the back pay award. 
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7. Remedies 
There are four ways you may file an FLSA claim. You may file through a 

negotiated grievance procedure, an agency's administrative process, the U.S. Office of 
Personnel Management (OPM), or an appropriate United States court. 

a. Negotiated grievance procedure (NGP). If at any time during the claim 
period, you were a member of a bargaining unit covered by a collective bargaining 
agreement that did not specifically exclude matters under the FLSA from the scope of the 
negotiated grievance procedure, you must use that negotiated grievance procedure as the 
exclusive administrative remedy for all claims under the Act. You have no right to W e r  
administrative review by the agency or by OPM. 

b. - c. Non-NGP administrative review by agency or OPM. You may file a 
claim with the Federal agency employing you during the claim period or with OPM, but 
not both at the same time, if during the entire claim period you-- 

(1) Were not a member of a bargaining unit, or 
(2) Were a member of a bargaining unit not covered by a collective bargaining 

agreement, or 
(3) Were a member of a bargaining unit covered by a collective bargaining agreement 

that specifically excluded matters under the Act from the scope of the negotiated 
grievance procedure. 

d. Judicial review. Nothing limits your right to bring an action in an appropriate 
United States court. Filing a claim with a Federal agency or with OPM does not stop the 
statute of limitations governing FLSA claims filed in court from running. OPM will not 
decide an FLSA claim that is in litigation. 

8. What's Being Done? 

a. Personnelists at DA level have formed a team which holds regular meetings to 
assess DA's position with respect to potential FLSA claims and to help recommend a 
plan of action. The team includes a legal representative fiom OTJAG, Labor & 
Employment Law Division, and from each MACOM. 

b At the team's request, CPOCMA (which manages DA's Civilian Personnel 
Operating Centers), is training a "swat team" to conduct a paper review of all positions at 
the GS 7 through GS 12 levels. This will help us identify and correct clear errors, while 
also preparing for future challenges. 

c. Labor relations specialists at the local level are being asked to review the 
bargaining unit status of local employees. Correct coding of bargaining unit employees in 
advance of "group" grievances will save time. 
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9. What Should Be Done? 

a. Labor counselors should inform their CPACs that they are interested in being 
informed of any FLSA cases, particularly at installations where grievances are 
customarily handled exclusively by personnel. 

2. Labor counselors at the local level should immediately notify the Office of 
Command Counsel (Linda B.R. Mills) of any grievances challenging FLSA 
determinations. 

c. Labor counselors throughout the command should attempt to familiarize 
themselves with existing law on FLSA determinations. The OPM web site has an 
enormous amount of information. Information was also provided at the AMC CLE. 

d. Labor counselors should encourage and assist local bargaining to resolve FLSA 
disputes prior to arbitration and before involvement of lawyers who will seek liquidated 
damages (double back pay for 2 years or, if agency found negligent, double back pay for 3 
years. 

RELEASED BY: 
EDWARD J.KORTE 
Command Counsel 
DSN 767-8031 

ACTION OFFICER: 
LINDA B.R. MILLS 
Associate Counsel 
DSN 767-8049 
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The Fair Labor Standards Act 
And its Relationship to Overtime Pay 

Overtime - if not on a 
compressed schedule, 
defined as more than 8 
hoursfday or 40 hours in a 
week. 

If on a compressed 
schedule, any hours that 
exceed the scheduled hours 
in that day or in that 
workweek. 

Bi-weekly pay limitation - 
limits total pay (regular plus 
overtime and any other 
premium pay) for most 
employees to GS-15 step 
10, currently $5180.10 per 
pay period. 
5 CFR 550.105 
Annual Maximum Earnings 
Limitation - applies when a 
National emergency is 
invoked and the bi-weekly 
limitation is no longer 
applicable. Limits total 
annual pay to maximum 
annual pay for GS 15 step 
10 (currently $135,136 per 
annum) 
Compensatory Time 
5 CFR 550.114 

FLSA Exempt 
Overtime provisions 
covered under 5 CFR 
550.111 

Maximum payable rate is 
the greater of: 
o 1 and Y2 times the 

minimum hourly rate of 
basic pay for GS-10 
(including locality) or 

P employee's own hourly 
rate of basic pay 

Applies except when 
National Emergency is 
invoked. 

May be required to take 
in lieu of OT 

2 Must take within 26 pay 
periods or automatic 
pay out 

FLSA Non-Exempt 
Overtime provisions 
covered under the FLSA, 5 
CFR 551.501 

Payable rate is 1 and Y2 

times basic pay (including 
locality) 

Doesn't apply for overtime. 
5 CFR 551.501(d) 

Doesn't apply for overtime. 
5 CFR 551.501 (d) 

J May not be required to 
use in lieu of OT unless 
earning more than GS- 
10 step 10 rate of basic 
pay (including locality) 

I Must take within 26 pay 
periods or automatic 
pay out 
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The Fair Labor Standards Act 
And Its Relationship to Overtime Pay 

The Fair Labor Standards Act (FLSA) provides the standards for both wage and 
overtime entitlements and the administrative procedures by which work time must be 
compensated. Outside the minimum wage provisions of the FLSA, the overtime 
provisions have the most impact on daily managerial decisions. Those employees 
covered by FLSA are non-exempt. Those not covered are exempt. 

There are three categories of positions exempted from the FLSA: Supervisory, 
Managerial and Executive; Professional; and Administrative. Administrative positions 
are exempt if the work performed involves substantial participation in the executive or 
administrative functions of the supervisor, requires considerable specialized training, 
experience and knowledge, and involves exercising independent discretion. 

There are two types of overtime 

Regularly scheduled, Le., scheduled in advance of the workweek, which is 
part of the regularly scheduled administrative workweek. Employees must be 
paid for regularly scheduled overtime to the extent that it does not cause the 
aggregate compensation for an exempt employee in a biweekly pay period to 
exceed the maximum payable rate of basic compensation. Non-exempt 
employees are entitled to compensation regardless of the biweekly maximum 
earnings limitation. 

Irregular and occasional, i.e., not part of the regularly scheduled 
administrative workweek. 

and two types of overtime compensation. 

a Overtime wi th  pay 

= Compensatory time off 

These two forms of overtime compensation apply differently to non-exempt and 
exempt employees and are summarized on the next page. 
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T Strategic Management of Human Capital Employment and Benefits Career Opportunities 
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MAXIMUM GENERAL SCHEDULE PAY LIMITATIONS 

TYPE OF PAY LIMIT 

General Schedule (excluding any locality 
or other geographic payment) 

Special salary rates (5 U.S.C. 5305) 

General Schedule, plus locality-based 
comparability payment 

General Schedule, plus interim 
geographic adjustment continued rate 
adjustment 

Biweekly limitation on premium pay 
(See note 1.) 

Aggregate limitation on pay (See note Level I of the Executive Schedule I 

MAXIMUM LIMIT 

Level V of the Executive Schedule 

Minimum rate may not exceed 3O0/0 of 
maximum rate for grade; maximum rate 
may not exceed level V of the Executive 
Schedule 

Level I V  of the Executive Schedule 

Level N of the Executive Schedule 

Annual limitation on premium pay for 
emergency work or for work critical to 
the mission of an agency (See note 2.) 

I 5 U.S.C. 5307 and 5 CFR 
530.203 I 

REFERENCE 

5 U.S.C. 5303(f) 

5 U.S.C. 5305(a) and 
5 CFR 530.303(a) 

5 U.S.C. 5304(g)(1) and 
5 CFR 531.604(b) 

Section 302(c)(l) of 
FEPCA and 5 U.S.C. 5304 

Greater of biweekly rate for GS-15, step 
10, OR level V of the Executive Schedule 

NOTES 

(9)(1) 

5 U.S.C. 5547(a) and 
5 CFR 550.105 

- - - - 

Greater of annual rate for GS-15, step 10, 
OR level V of the Executive Schedule 

1. Under 5 U.S.C. 5547(a) and 5 CFR 550.105, GS employees, including law enforcement officers, may receive 
certain types of premium pay in a pay period only to the extent that the aggregate of basic pay and premium pay 
for the pay period does not exceed the greater of the biweekly rate for (1) GS-15, step 10 (including any 
applicable special salary rate or locality rate of pay), or (2) level V of the Executive Schedule. (See note 2 for 
exceptions to this rule.) 

- -- 

5 U.S.C. 5547(b)(l) and 
(b)(2) and 5 CFR 550.106 
and 550.107 

2. Under 5 U.S.C. 5547(b) and 5 CFR 550.106 and 5 CFR 550.107, the head of an agency may apply an annual pay 
cap to certain types of premium pay for any pay period for (1) employees performing work in connection with an 
emergency, including work performed in the aftermath of such an emergency, or (2) employees performing work 
critical to the mission of the agency. Such employees may receive certain types of premium pay only to the extent 
that the aggregate of basic pay and premium pay for the calendar year does not exceed the greater of the annual 
rate for (1)GS-15, step 10 (including any applicable special salary rate or locality rate of pay), or (2) level V of the 
Executive Schedule. 

3. An employee may not receive any portion of any allowance, differential, bonus, award, or other similar payment 
under title 5, United States Code, in any calendar year, which when combined with the employee's basic pay 
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would cause the employee's aggregate compensation (including premium pay) to exceed the rate for level I of the 
Executive Schedule at the end of the calendar year. See 5 CFR 530.202 for definitions of "basic pay" and 
"aggregate compensation." 
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ma United States Office of Personnel Management 

Compensatory Time Off 

Description 

Compensatory time off is -- 

Time off with pay in lieu of overtime pay for irregular or occasional overtime work, or 

When permitted under agency flexible work schedule programs, time off with pay in lieu of overtime pay 
for regularly scheduled or irregular or occasional overtime work. 

Employee Coverage 

Compensatory time off may be approved in lieu of overtime pay for irregular or occasional overtime work for both 
FLSA exempt and nonexempt employees who are covered by the definition of "employee" at 5 U.S.C. 5541(2). 

Compensatory time off can also be approved for a "prevailing rate employee," as defined at 5 U.S.C. 5342(2), but 
there is no authority to require that any prevailing rate (wage) employee be compensated for irregular or occasional 
overtime work by granting compensatory time off. 

Mandatory 

Agencies may require that an FLSA exempt employee (as defined at 5 U.S.C. 5541(2)) receive compensatory time off 
in lieu of overtime pay for irregular or occasional overtime work, but only for an FLSA exempt employee whose rate 
of basic pay is above the rate for GS-10, step 10. No mandatory compensatory time off is permitted for wage 
employees or in lieu of FLSA overtime pay. 

Regularly Scheduled Overtime 

Compensatory time off may be approved (not required) in lieu of regularly scheduled overtime work only for 
employees, including wage employees, who are ordered to work overtime hours under flexible work schedules. See 5 
U.S.C. 6123(a)(l). 

Time Limits 

An agency may set time limits for an FLSA exempt or nonexempt employee to take compensatory time off. 

DCN: 11999



An agency may provide that an FLSA exempt employee who earns compensatory time off will lose entitlement to 
compensatory time off and overtime pay if it is not used within agency time limits, unless the failure was due to an 
exigency of the service beyond the employee's control. 

If compensatory time off is not taken by an FLSA nonexempt employee within agency time limits, an agency must 
pay the employee for overtime work at the overtime rate in effect during the pay period in which the overtime work 
was completed. 

Amount 

1 hour of compensatory time off is granted for each hour of overtime work. 

References 

5 U.S.C. 5543 and 5 U.S.C. 6123(a)(1) 
5 CFR 550.114 and 55 1.53 1 
Comptroller General opinions: B- 1 8375 1, October 3, 1975, and 
October 19, 1976; 58 Comp. Gen. 1 (1 978) 
Section 16 10 of Public Law 104-20 1, the National Defense Authorization Act, 1997 

To Qmpensati_on Administration1 Iorne_Pxe 
To OPM Web Site Index 
To OPM Home Page 

Page created 30 May 2000 
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Sec. 
Subpar( K-Collection by Offset from Indebted 

Government Employees. 

550.1101 PurPose. 
550.1102 scope. 
550.1103 - Definitions. 
550.1104 Agency regulations. 
550.1105 Review and approvsl of agency 

regulations. 
550.1106 Time limit on collection of debts. 

J 

550.1107 Obtaining the services of a hear- 
ing official: . 

< 

550.1108 Requesting recpvery when the 
current paying agency is not the credi- 
tor agency. , - 

SOURCE: 33 FR 12458, Sept. 4, 1968. unless 
otherwise noted. 

Subpart A-Premium Pay 

AUTHORITY: 5 U.S.C. 5548 and 6101k). 

GENERAL PROVISIONS 

1550.101 Coverage and exemptions. 

(a) Employees to mhom this subpart 
applies. (1) This subpart applies to 
each employee in or under an Execu- 
tive agency as defined by section 105 
of title 5, United States Code, except 
those named in paragraph (b) of this 
section. 

(2) The sections in this subpart in- 
corporating special provisions for cer- 
tain types of work (65550.141 to 
550.164. inclusive) apply also to each 
employee of the judicial branch, legis- 
lative branch, and the government of 
the District of Columbia who is sub- 
ject to subchapter V of chapter 55 of 
title 5, United States Code. 

Ib) Emplot!ees to whom this subpart 
does not apply. This subpart does not 
apply to: 

(1 An elected official; 
(2) The head of a department; 
(3) [Reserved] 
(4) An employee whose pay is fixed 

and adjusted from time to time in ac- 
cordance with prev'ing rates under 
subchapter IV of chapter 53 of title 5, 
United States Code, or by a wage 
board or similar administrative au- 
thority ' serving the same purpose, 
except that O 550.113(d) is applicable 
to such an employee whose rate of 
basic Pay is fixed on an annual or 
monthly basis; 
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(5) An employee outside the conti- 
nental United States or in Alaska who 
is paid in accordance with local pre- 
vailing wage rates for the area in 
which employed; 

(6) An employee of the Tennessee 
Valley Authority; 

(7) An employee of the Central In- 
telligence Agency (sec. 10, 63 Stat. 212. 
as amended; 50 U.S.C. 403 3); 

(8) A seaman to whom section Its) 
of the act of March 24, 1943 (57 Stat. 
45; 50 U.S.C. App. 1291ta)) applies; 

(9) A member of the United States 
Park Police or the United States 
Secret Service Uniformed Division; 

(10) An officer or member of the 
crew of a vessel, whose pay is fixed 
and adjusted from time to time as 
nearly as is consistent with the public 
interest in accordance with prevailing 
rates and practices in the maritime in- 
dustry (30 Comp. Gen. 158); 

(11) A civilian keeper of a light- 
house, or a civilian employed on a 
lightship or another vessel of the 
Coast Guard (14 U.S.C. 432(f)); 

(12) A physician, dentist, nurse, or 
any other employee in the Depart- 
ment of Medicine and Surgery. Veter- 
ans Administration. whose pay is fixed 
under chapter 73 of title 38, United 
States Code; 

(13) A student-employee as defined 
by section 5351 of title 5, United 
States Code: 

(14) An employee of the Environ- 
mental Science Services Administra- 
tion engaged in the conduct of meteor- 
ological investigations in the Arctic 
region (62 Stat. 286; 15 U.S.C. 327); 

' (15) An employee of a Federal land 
bank. a Federal intermediate credit 
bank. or a bank for cooperatives; 

(16) A "teacher" or an'individual 
holding a "teaching position" as de- 
f i e d  by section 901 of title 20, United 
States Code; 

(17) A Foreign Service officer or a 
member of the Senior Foreign Service; 
or 

(18) A member of the Senior Execu- 
tive Service. 

(c) Services to which this subpart 
does not apply. This subpart does not 
apply to overtime, night, or holiday 
services for which additional pay is 
provided by the act of: 

e,af Personnel Management 

eans an exec1 

105 and 102 o 

7, 1930, as amended 

plo yees; in g 550.121, and G 
(6) March 23, 1941 (55 ork preformed by an 

U.S.C. 154(f )(3)), involvin of his or her regular- 
gineers of the Federal inistrative workweek. 
tions OPM; or occasional overtime 

(7) June 3. 1944 (58 Stat. 26 vertime work that is 
U.S.C. 1451s). ihvolving cust~ms~~ employee's regularly 
cers and employees; trative workweek. 

(8) August 4. 1949 (6 ertime work" means 
U.S.C. 349a). involving t is part of an em- 
the Bureau of Animal scheduled adminis- 
work at establishments . .  . 
virus, serum. toxin, and anal08 _ 
products for use in the treatmenrd 

U.S.C. 2260). involving emplOYeeSZ! 
the Department of Agric~ltUrec! 

ports from <he united States. 
,' 

1 550.102 Entitlement. _ 

$$!~verti&~work" has the mean- 

- - - -  

pr~:occasional overtime work an; 
- . -- 1-1.- " V. R. 

@'remiurn pay" means additional 
fauthorized by subchapter V of 
@- 55 of title 5:. United States 

ee, before any deductions -and 
le isof I additional pay of any 
' .'. 1 J1i.l. . 

titlement to premium paY i;n-r 
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-103 Definitions. 

nt" means an execu- 
a military department 

ections 105 and 102 of 

means (1) a depart- 
ed hi paragraph (a) of 

(2) the government of the 

a1 agency which has posi- 
are subject to subchapter V 
55 of title 5. United States 

ct for the head of a depart- 

ter 55 of title 5, United States 

ntrollable work. 
,"Rate of basic pay" means the 

tour of duty) that constitute 

(1) "Administrative workweek 
means a period of 7 consecutive calen- 
dar days designated in advance by the 
head of a department under section 
6101(a) of title 5, United States Code. 

(m) "Basic workweek." for full-time 
employees. means the 40-hour work- 
week established in accordance with 
O 610.111 of this chapter. 

(n) "Regularly scheduled adminis- 
trative workweek," for a full-time em- 
ployee, means the period within an ad- 
ministrative workweek, established in 
accordance with P 610.1 11 of this chap- 
ter. within which the employee is reg- 
ularly scheduled to work. For a part- 
time employee, it means the officially 
prescribed days and hours within an 
administrative workweek during which 
the employee is regularly scheduled to 
work. 

(01 "Sunday work" means nonover- I 
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( 1) Officially ordered or approved: 
and 

(2) Performed by an employee. 
Hours of work in excess of eight in a 
day are not included in computing 
hours of work in excess of 40 hours in 
an administrative workweek. 

(b) E X C ~ D ~  as otherwise ~rovided in 
this subpart, a department shall pay 
for overtime work a t  the rates provid- 
ed in 5 550.113. 

tc) Overtime work in excess of any 
included in a regularly scheduled ad- 
ministrative workweek may be ordered 
or approved only in writing by an offi- 
cer or employee to whom this author- 
ity has been specifically delegated. 

(dl For an employee for whom the 
first 40 hours of duty in an adminis- 
trative workweek is his basic work- 
week under 5 610.lll(b) of this chap- 
ter, overtime work means work in 
excess of rfQ hours in an administrative 
workweek that is: 

(1) Officially ordered or approved, 
and 

(2) Performed by an employee, when 
the employee's basic pay exceeds the 
minimum rate for GS-10 or when the 
employee is engaged in professional or 
technical engineering or scientific ac- 
tivities. For purposes of this section 
and section 5542ta) of title 5, United 
States Code, an employee is engaged 
in professional or technical engineer- 
ing or scientific activities when he is 
assigned to perform the duties of a 
professional or support technician po- 
sition in the physical, mathematical, 
natural, medical, or social sciences or 
engineering or architecture. 

(el Notwithstanding paragraphs (a) 
and (dl of this'section, when an em- 
ployee's basic workweek includes a 
daily tour of duty of more than 8 
hours and his hourly rate of basic pay 
exceeds the hourly rate of overtime 
pay provided by 5 550.113, the depart- 
ment shall pay him at  his basic rate of 
pay for each hour of his daily tour of 
duty within his basic workweek. 
t33 FR 12458, Sept. 4, 1968, as amended at 
34 FR 19495. Dec. 10. 1969; 48 FR 36805. 
Aug. 15, 19833 

8 550.112 Computation of overtime work. 
The computation of the amount of 

overtime work of an employee is sub- 
ject to the following conditions: 

time work. -- _ 
(2) A (1UPrter of an hour shall be i$-$: 

largest fraction of an hour used f&,-- 
crediting irregular or occasional eve$+ 
time work under this subpart. When, 
irregular or occasional overtime work+ 
is performed in other than the - 
fraction, odd minutes shall be roun 
up or rounded down to the nearest 
fraction of an hour used to credit ov& -% 
time work. - . 

(b) Time spent in preshtft or p&z 
shift activities. A preshift activity is a %' 

preparatory activity that an employee 
performs prior to the commencement , 
of his or her principal activities, and a 
postshift activity is a concluding activ: . 
ity that an employee performs after 
the completion of his or her principal 
activities. Such activities are not prin- 
cipal activities as defined in paragraph 
(a) of this section. 

(1) (i) If the head of a department 
reasonably determines that a preshift 
or postshift activity is closely related 
to an employee's principal activities, 
and is indispensable to the perform- 
ance of the principal activities, and 
that the total time spent in that activi- 
ty is more than 10 minutes per daily 
tour of duty, he or she shall credit 
of the time spent in that activity, in- 
cluding the 10 minutes, as  hours of 
work. 

(ii) If the time spent in a preshift or 
postshift activity is compensable as 
hours of work, the head of the depart; 
ment shall schedule the time period 
for the employee to perform that ac- 
tivity. An employee shall be credited 
with the actual time spent in that ac-' 
tivity during the time period sched- 
uled by the head of the department: 
In no case shall the time credited for 

;I- 8 550. 
does 
time 
titled 
week. 
subck 
Unite 
for a 
basic 

(d) 
perio 
P ~ O Y ~  
periol 
the t 

-admil 
stitut 
cable 
rema 
Paid 
basis 
week. 

(2) 
in an 
equal 
side 
Workr 
for a 

I 
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r- -ryt 
shirt a c t i e  Pieshirt ac 
prepatatow sUhi ty  that an. 
performs prim Ito the  oo- 
of his or her princi~al acthit 

-----. 
the completicsm of his or her 

reasonably -es thata _ 
or postshift zcdpity is closebj 
to an e r n p l o ~ e s  principal-r 
and is in-le to the! 

cluding the  16 minutes, as'] 
work. ..I t a 7  

(ii) If the  tfme spent in a Pr 
postshift W y  is cornpen 
hours of work. the head of ah4 

uled by the-head of the'deq 
In no case shall the time CIW 

:;if it occurs between periods 
ty that are compensable as 
work. 

e-been required to be on duty 

m=orkday established by Execu- 
@ administrative order, and on 

 tory time off as provided in 
m14) is deemed employment and 

reduce the amount of over- 
k y  to which the employee is en- 

m p t e r  I of chapter 61 of-title 5, 
a States Code. is charged only 

that occurs during a 

thout pay. (1) For a 
[of leave without pay in an em- 

ma basic workweek, an equal 

g period of service may be 
at the overtime rate on the 
ceeding 40 hours in a work- 

E B r  a period of leave without pay 

daily tour, but in the same 
shall be substituted and paid 
e rate applicable to his daily 

tour of duty before any remaining 
period of service may be paid for at 
the overtime rate on the basis of ex- 
ceeding 8 hours in a workday. 

(el Absence during overtime periods. 
Except as provided by paragraph (a) 'j 
of this section, as expressly authorized 
by statute, or to the extent authorized T 
while the employee is in a travel 
status, a period is counted as overtime t 

work only when the employee actually a .  jy 
performs work during the period or is 2 4 taking compensatory time off as pro- 
vided in $550.114. 

'(f) Night, Sunday, or holiday work. 
Hours of night, Sunday, or holiday 

$1 
work are included in determining for 
overtime pay purposes the total 
number of hours of work in an admin- 
istrative workweek. 

(g) Time in travel status. T i e  in . i 
travel status away from the official 
duty-station of an employee is deemed 
employment only when: 

(1) It  is within his regularly sched- c 
uled administrative workweek. includ- 
ing regular overtime work; or 

I (2) The travel (i) involves the per- I ,' 1 
formance of actual work while travel- I 

ing, (ii) is incident to travel that in- 
volves the performance of work while 
traveling. (iii) is carried out under 
such arduous and unusual conditions 
that the travel is inseparable from I 

work, or (iv) results from an event 
which could not be scheduled or con- 
trolled administratively, Ij 

( 

(h) Call-back overtime work Irregu- 
lar or occasional overtime work per- 
formed by an employee on a day when I 

work was not scheduled for him, or for 
which he is required to return to his 
place of employment, is deemed at 
least 2 hours in duration for the pur- 
pose of premium pay, either in money 
or compensatory time off. 

C33 FR 12458. Sept. 4. 1968. as amended at 
33 FR 18669. Dec. 18. 1968; 48 F'R 3934. Jan. J 

28,1983; 48 FR 36805. Aug. 15,19831 i 
(3 

9 550.113 Computation of overtime pay. 
i 

I I. 

(a) For each employee whose rate of i 
basic pay does not exceed the mini- 
mum rate for GS-10 the overtime 
hourly rate is 1 W times his hourly rate 

i 
I '  of basic pay. .i 
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(b) For each employee whose rate of 
basic pay exceeds the minimum rate 
for GS-10 the overtime hourly rate is 
1% times the hourly rate of basic pay 
a t  the minimum rate for GS-10. 

(c) An employee is paid for overtime 
work performed on a Sunday or a holi- 
day a t  the same rate as for overtime 
work performed on another day. 

(dl An employee whose rate of basic 
pay is fixed on an annual or monthly 
basis and adjusted from time to time 
in accordance with prevailing rates by 
a wage board or similar administrative 
authority serving the same purpose is 
entitled to overtime pay in accordance 
with the provisions of section 5544 of 
title 5, United States Code. The rate of 
pay for each hour of overtime work of 
such an employee is computed as fol- 
lows: 

(1) If the rate of basic pay of the em- 
ployee is fixed on an annual basis. 
divide the rate of basic pay by 2.080 
and multiply the quotient by one and 
one-half; and 

(2) If the rate of basic pay of the em- 
ployee is fixed on a monthly basis. 
multiply the rate of basic pay by 12 to 
derive an annual rate of basic pay, 
divide the annual rate of basic pay by 
2,080 and multiply the quotient by one 
and one-half. 
Rates are computed iri full cents, 
counting a fraction of a cent as the 
next higher cent. 

B 550.114 Compensatory time off for irreg- 
ular or occasional overtime work. 

(a) A& the request of an employee. 
the head of a department may grant 
him compensatory time 04 from his 
tour of duty instead 0s payment under 
P 5W113 Eop an mu& amount of irreg- 
ular or occasional overtime work. 

(b) The head of a department may 
provide that an employee whose rate 
of basic pay exceeds the maximum 
rate for GS-10 shall be paid for irregu- 
lar or occ89iozml overtime work with 
an eq~ivalen8 amount of compensato- 
ry time off from nis tour of duty in- 
stead of payment under 8 550.113. 

tc) The head- of a de~artment may 
fix a time limit for an employee to re- 
quest or take compensatory time off 
and may provide that an employee 
who fsh to take compensatory time 
off to which he is entitled under para- 

and to overtime pay unless 
is due to an exigency of t 
beyond his control. 

NIGHT PAY 

time before 6 a.m. as the be 

shall correspond r 
end or beginning. 
customary hours o 

§ 550.122 Computation of night pay diffe_qtr 
ential. 

(a) Absence on holidays or in tmv 
statw. An employee is entitled to 
night pay differential for a perio 
when he is excused from nightwork 
a holiday or other nonworkday and f 
night hours of his tour of duty whil 
he is in an official travel stat 
whether performing actual dut 
not. 

(b) Absence on leave. 
entitled to a night pay 
a period of paid leave 
total amount of that 

DCN: 11999



M E M O R A N D U M  

March 18, 1993 

To: Matt Behrmann 
Caroline Cimons 

From : Mary Ann Hook, Deputy General Counsel 

subject: ~ompensation/~vertime 

Trainees and secretaries are covered by the  air Labors and 
Standards Act, FLSA, that provides that overtime may be compensated 
by either payment or time-off at the option of the employee. 

Any employee properly classified at GS5 through GSlO shall be 
exempt only if the employee is an executive, administrative or 
professional employee as defined in 5 CFR 551.204, 205, 206. See 
attachments. 

PROFESSIONAL STAFF 

Professional staff are not covered under FLSA. The agency makes a 
determination for compensating employees in accordance with 5 
U.S.C. 5543 which states: 

(a) The head of an agency may -- (2) provide that an employee 
whose rate of basic pay is in excess of the maximum rate of 
basic  pay for GSlO s h a l l  be granted c o m p  t i m e  off ' f r o m  
scheduled tour or duty equal to the amount of time spend in 
irregular and occasional overtime work instead of payment. 

The agency may set a policy that provides the employees with 
compensation as time-off and not payment. The agency may set rules 
for when the time-off may be used by the employee. 

5 Code of Federal ~egulations provides that the head of the 
department may fix a time limit for an employee to request or take 
comp-time off and may provide that an employee who fails to take 
comp-time off to which he is entitled, before the time limit fixed 
shall lose his right to comp-time unless the failure is due to an 
exigency of the service. 5 CFR section 550.114 (c). 

An example given by Ray Kogut, personnel expert at OMB, "The 
employee has 100 hours of compensation time which must be used in 
the next two weeks, date of May 1, 1993. Although it is mandated 
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that the time be compensated hour for hour, an agency may -- and 
does often -- according to Mr. Kogut -- determine that the time be 
used by a certain date. 

Mr. Kogut said that the agency must be reasonable in its 
determinations for time-off. He said that all agencies set policy 
that is reasonable to both allow for the functioning of the agency 
as well as providing the compensation allowable for its employees 
who work overtime. 

SPECIAL EMPLOYEES 

- Detailees' overtime should be determined in accordance 
with their original agency. 

- SES, or executive level employees with income over 
$86,600, are not granted overtime compensation. 

- Military personnel are employed 24 hours a day and 
therefore do not qualify for overtime compensation. 

RECORDKEEPING 

It is mandated that proper recordkeeping procedures be established. 
Overtime for all employees must be approved by supervisors in 
advance of performance. See attached form. 
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OVERTIME APPROVAL 

The Defense Base Closure and Realignment Commission is mandated to 
perform a thorough analysis of base closures and realignments in a 
brief period of time beginning on March 15, 1993 with 
recommendations to the President on July 1, 1993. It is expected 
that in order to achieve its goal, Commission employees will often 
work hours in addition to eight a day with hours totalling more 
than 40 hours a week. Overtime will be the practice rather than the 
exception, therefore, as supervisor of the following personnel I am 
approving in advance the overtime work hours of the following 
employees for the month of , 1993. I will closely monitor 
the hours weekly of the below employees to ensure that overtime 
work that is being done is required to accomplish the Commissionfs 
charge. 

Furthermore, a weekly time sheet that is being used to record 
overtime will be carefully reviewed to avoid any possible abuses. 

I approve the overtime hours of employees for the month of I 

1993. 

Signature 

Department 

Date 

Please return forms to Caroline Cimons, Director of Administration 
prior to the first of the applicable month. 
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33'ERALLY Ch. 1 

M i o n  Notes 

-m" each time i t  i s  used in this title. 
S?! section 101(7) of title 10. 

-niLitary departments, see section 513 of 
ZiILe 

:de 10, Armed Forces. 
. 3- 
!- 

Werences 

CJ.9. Armed Services 51 2 to 4, 11. 12. 

2'' means a corporation owned or 
:i the United States; and 

i corporation" does not include a 
-7ment of the United States. 
3t. 378. 

Revision Notes 

corporation" each time it is 'used in this 
2tle. 

. d o n  1601 et seq. of Title 7, Agriculture. 
-=tion 841 et seq. of Title 31, Money and 

p mi ted  States, see section 468 et seq. of 

?oration, see section 981 et seq. of Title 33, 

Xl et seq. of Title 16. Conservation. 

Beferenoer 

C.J.S. United States i 85. 

16 

Ch. 1 ORGANIZATION 

$ 104. Independent establishment 
For the purpose of this title, "independent estat 

5 5 105 

~lishment" means- 

(1) an  establishment in the executive branch (other than the 
United States Postal Service or the Postal Rate Commission) 
which is not an Executive department, military department, 
Government corporation, or part thereof, or part of an indepen- 
dent establishment ; and 

(2). the General Accounting Office. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379; Pub.L. 91-375, 8 6(c)(2), 
Aug. 12, 1970, 84 Stat. 775. 

Historical and Revision Notes 

The section is supplied to avoid the 
necessity for defining "independent es- 
tablishment" each time it is used in this 
title. 

Certain agencies are not independent 
establishments under the definition since 
they are constituent agencies or parts of 
an independent establishment. However, 
these agencies would continue to be sub- 
ject to the provisions of this title appli- 
cable to the independent establishment of 
which they are a constituent or part. 
Also, the definition does not expand or 
abridge any rights or authority possessed 
by these agencies as no substantive 
changes are intended, see section 7(a) of 
the bill. 

1970 Amendment. Par. (1). Pub.L. 01- 
375 inserted "(other than the United 
States Postal Service or the Postal Rate 
Commission)" following "executive 
branch". 

EZPective Date of 1970 Amendment. 
Amendment by Pub.L. 01-375 effective 
within 1 year after Bug. 2, 1970, on date 
established therefor by the ~ o a k d  of Gov- 
ernors of the United States Postal Service 
and publfshed by it in the Federal Regis- 
ter, see section 15(a) of Pub.L. 91-735, set 
out as a note preceding section 101 of Ti- 
tle 39. Postal Service. 

Legislntive History. For legislative his- 
tory and purpose of Puh.L. 91-375, see 
1950 U.S.Code Cong. and Adm.News, p. 
3619. 

Cross References 

Board of Veterans' Appeals, see section 4001 et seq. of Title 38, Veterans' Benefits. 
Department of Medicine and Surgery. see section 4101 et seq. of Title 38. 
General Accounting Office, see section 41 et seq. of Title 31, Noney and Finance. 
Veterans' Adniinistration, see section 201 et seq. of Title 38, Veterans' Benefits. 
Veterans' Canteen Service, see section 4201 et seq. of Title 38. 

Library References 

United States -31. C.J.S. United States 5 31. 

8 105. Executive agency 
For the purpose of this title, "Executive agency" means an Execu- 

tive department, a Government corporation, and an independent es- 
tablishment. 

Pub.L. 89-554, Sept. 6,1966,80 Stat. 379. 

Historical and Revision Notes 

Bevlser's Note. The section is  supplied utive agency" each time i t  is used in this 
to avoid the necessity for defining "Exec- title. 

Library References 

United States -31. C.J.S. United States j 31. 

17 
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ations. 
rity. 

eview of operations. 

t1 regulations 
ve department or military 'department may 
the government of his department, the con- 
? distribution and performance of its busi- 
e, and preservation of its records, papers, 
)n does not authorize withholding informa- 
limiting the availability of records to the 

i6, 80 Stat. 379. 

cal and Revision Notes 

Code Revised Statutes and Statutes a t  Large 
R.S. 8 161. 
Aug. 12, 1958, Pub.L.86419, 72Stat.M7. 

Explanatory Notes 

nent" are 
the defi- 

le to this 
definition 
d i o n  101. 
rith law" 
.egulation 
s invalid. 

>artmentw 
pplication 
7tment of 
iments of 
a t  of the 
lavy, and 
m e  were 
tional Se- 
19 estab- 
se as  an 

the De- 
rtment of 
f the Air 
, not as  
!ver, the 
,h was in 
~ i e  to the 
partments 
National 
1949 (63 

"A11 laws, orders, regulations, and oth- 
er actions relating to the National Mili- 
tary Establishment, the Departments of 
the Army, the Navy, o r  the Air Force, or 
to any officer or activity of such estab- 
lishment or such departments, shall, ex- 
cept to the extent inconsistent with the 
provisions of this Act, have the same ef- 
fect as if this Act had not been enacted; 
but, after the effective date of this Act, 
any such law, order, regulation, or other 
action which vested functions in or oth- 
erwise related to any officer, department, 
or establishment, shall be deemed to have 
vested such function in or relate to the 
officer or department, executive or mili- 
tary, succeeding the officer, department, 
or establishment in which such function 
was vested. For purposes of this subsec- 
tion the Department of Defense shall be 
deemed the department succeeding the 
National Military Establishment, and the 
military departments of Army, Navy, and 
Air Force shall be deemed the depart- 
ments succeeding the Executive Depart- 
ments of Army, Navy, and Air Force." 

This section was part of title IV of the 
Revised Statutes. The Act of July 26, 
1947, ch. 343, j 201(d), as  added dug. 10, 

POWERS 

1949, ch. 412, f 4, 63 Stat. 579 (former 5 
U.S.C. 171-I), which provides "Except to 
the extent inconsistent with the provi- 
sions of this Act [National Security Act 
of 19471, the provisions of title I V  of the 
Revised Statutes as now or hereafter 
amended ahall be applicable to the De- 
partment of Defense" is omitted from 
this title but is not repealed. 

Standard changes are made to conform 
with the definitions applicable and the 
style of this title as outlined in the p r d -  
ace to the report. 

Equal Opportunity In Federal Employ- 
ment. Establishment of equal employ- 
ment opportunity programs by heads of 
Executive departments and agencies, see 
Ex.Ord.No.11246, Sept. 24, 1965, 30 F.R. 
12319, set out as  a note under section 
2000e of Title 42, The Public Health and 
Welfare. 

Cross References 
Confidential records- 

Tax returns and lists, publicity, se'e'sectlon 6103 et seh. of Title 26, Internal Rev- 
enue Code. 

Visas or permits to enter United States, records of Department of State and of 
diplomatic and consular offices respecting issuance or refusal, see' section 
1202 Of Title 8, Aliens and Nationality. 

Library References 
Armed Services -1. 
United States -40. 

C.J.S. Armed Services 88 2 to 4, 11, 12. 
C.J.S. United States 1s 38 to 40. 

Notes of Decisions 

I. GENERALLY 1-80 
11. SUBJECT MATTER O F  REGULATIONS 81-100 

111. DISCLOSURE OF INFORJIATION AND AVAILABILITY O F  REC- 
ORDS 101-l21 , 

GenerelIy 1-80 Departments within section 4 
Administrative nature of power to pre- Discharges from armed services 85 

scribe regulations 8 Disclosure of information and availability 
Admtssibility of evldenee S4 of records 101-121 
Amendment of regulations 14 Discriminatory regulations IS 
Annual or sick leave of government offl- Effect of regulations 24 

cers and employees $7 Executive privilege 109 
Bonds of government officers and em- Financial informatlon or records, privi- 

ployecs 68 leged information or records 110 
Burden of proof ss Financial statements by government offl- Claims 62 cers and employees 70 
Confllct of interests of government offl- 

Force of cera and employees 89 
Consent of department heed to disclosure Go'.ernment and 

and productton 104 Generally 66 

Consistency of reguirrtions with law Annual or sick leave 87 
Generally 16 Bonds 88 

Particular regulations 18 Confllct of Interests 89 

Construction of regulstions 17 Financial statements 70 
Contempt 120 Hours of labor 71 
Contracts 63 Residential requirements 72 
Damages 57 Settlement of account6 7S 
D s e i s i o ~  or rullngs, regulations within Homesteads 74 

seetion 5 Hours of labor of government officers 
Delegation of legislative power 8 and employees 71 
Deletion of ronfldential information from ImmunIty 117 

document 11s In earners disclosure and production 118 
Departmental compliance with regula- Inferences 3.2 

tlons 38 Information or records rubject to dlsclo- 
reorganlestion 84 sure and production 102 

19 
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CHAPTER 3POWERS 

sec. 
301. Departmental regulations. 
302. Delegation of authority. 
303. Oaths to witnesses. 
304. Subpenas. 
306. Systematic agency review of operations. 

!$ 30 1. Departmental regulations 
The head of an Executive department or military 'department may 

prescribe regulations for the government of his department, the  con- 
duct of its employees, the distribution and performance of its busi- 
ness, and the custody, use, and preservation of its records, papers, 
and property. This section does not authorize withholding informa- 
tion from the public or limiting the availability of records to the 
public. 
Pub.L. 89-554, Sept. 6,1966,80 Stat. 379. 

H i s t o r i c a l  and R e v i s i o n  N o t e s  

Derivation: United States Code Revised Statutes and Statutes a t  Large , 5 U.S.C. n R.S. B 161. 
Aug. 12, 1958, Pub.L. 85-619, 73 Stat. 517. 

Explsnatory Notes 

The words "Executive department" are "All laws, orders, regulations, and oth- 
substituted for "department" as the defi- er actions relating to the Sational Mili- 
nition of "department" applicable to this tary Establishment, the Departments of 
section is  coextensive with the definition the Army, the Kavy, or the Air Force, or 
of "Executive department" in section 101. to any officer or activity of such estab- 
The words "not inconsistent with law" lishment or such departments, shall, ex- 
are omitted as surplusage as a regulation cept to the extent inconsistent with the 
which is inconsistent with law is invalid. provisions of this Act, have the same ef- 

The words ,,or military department,, fect as if this Act had not been enacted; 
are inserted to preserve the application but' after the effective date Of this Act* 
of the source Before enactment of any such l a l ~ ,  order, regulation, or other 
the National Security Act Amendments of action which rested functions in Or Oth- 

w9 Stat. 5i8), the Department of the erwise related to any officer, department. 

Army, the Department of the Navy, and or establishment, shall be deemed to hare 

the Department of the Air were vested such function in or relate to the 

Executive departments. The National Se- Officer or department, executive or mili- 
curity Act Amendments of estab- tary, succeeding the officer, department, 

,ished the Department of Defense as an or establishment in which such function 
Executive Department including the De- was vested. For Purposes of this subsee- 
partment of the Army, the Department of tion the Department of Defense shall be 
the Navy, and the Department of the Air deemed the department succeeding the 
Force as military departments, not as National Military Establishment, and the 
Executive However, the military departments of Army. Navy, and 

source law for this section, which was in Air Force be deemed the depart- 

effect in 1049, remained applicable to the ments succeeding the Executive Depart- 

Secretaries of the military departments ments Of Army' Navy' and Air Force." 
by virtue of section 12(g) of the National This section was part of title IV of the 
Security Act Amendments of 1949 (63 Revised Statutes. The Act of July 26, 
Stat. 591). which provided: 1047, eh. 343, 1 201(d), as  added Aug. 10, 

18 
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LII 
1qp.l idkmmti~1n k d m w  US CODE COLLECTION 
Collection hame 

TITLE 5 > PART I11 > Subpart D > CHAPTER 55 > SUBCHAPTER V 
> 0 5547 

5 5547. Limitation on premium pay 
Release date: 2005-05-26 

(a) An employee may be paid premium pay under sections 5542, 
5545 (a), (b), and (c), 5545a, and 5546 (a) and (b) only to the 
extent that the payment does not cause the aggregate of basic pay 
and such premium pay for any pay period for such employee to 
exceed the greater of- 

(1) the maximum rate of basic pay payable for GS-15 
(including any applicable locality-based comparability payment 
under section 5304 or similar provision of law and any 
applicable special rate of pay under section 5305 or similar 
provision of law); or 

(2) the rate payable for level V of the Executive Schedule. 

(b) 
(1) Subject to regulations prescribed by the Office of 
Personnel Management, subsection (a) shall not apply to an 
employee who is paid premium pay by reason of work in 
connection with an emergency (including a wildfire 
emergency) that involves a direct threat to life or property, 
including work performed in the aftermath of such an 
emergency. 

(2) Notwithstanding paragraph (I), no employee referred to 
in such paragraph may be paid premium pay under the 
provisions of law cited in subsection (a) if, or to the extent 
that, the aggregate of the basic pay and premium pay under 
those provisions for such employee would, in any calendar 
year, exceed the greater of- 

(A) the maximum rate of basic pay payable for GS-15 in 
effect at the end of such calendar year (including any 
applicable locality-based comparability payment under 
section 5304 or similar provision of law and any applicable 
special rate of pay under section 5305 or similar provision 
of law); or 

(B) the rate payable for level V of the Executive 
Schedule in effect at the end of such calendar year. 

(3) Subject to regulations prescribed by the Office of 
Personnel Management, the head of an agency may determine 
that subsection (a) shall not apply to an employee who is paid 
premium pay to perform work that is critical to the mission of 
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' US CODE: Title 5,$ 5547. Limitation on premium pay 

the agency. Such employees may be paid premium pay under 
the provisions of law cited in subsection (a) if, or to the extent 
that, the aggregate of the basic pay and premium pay under 
those provisions for such employee would not, in any calendar 
year, exceed the greater of- 

(A) the maximum rate of basic pay payable for GS-15 in 
effect at the end of such calendar year (including any 
applicable locality-based comparability payment under 
section 5304 or similar provision of law and any applicable 
special rate of pay under section 5305 or similar provision 
of law); or 

(B) the rate payable for level V of the Executive 
Schedule in effect at the end of such calendar year. 

(c) The Office of Personnel Management shall prescribe 
regulations governing the methods of applying subsection (b)(2) 
and (b)(3) to employees who receive premium pay under section 
5545 (c) or 5545a, or to firefighters covered by section 5545b who 
receive overtime pay for hours in their regular tour of duty, and 
the method of payment to such employees. Such regulations may 
limit the payment of such premium pay on a biweekly basis. 

(d) This section shall not apply to any employee of the Federal 
Aviation Administration or the Department of Defense who is paid 
premium pay under section 5546a. 

Credits About us 

- - . . . . . . . . .. . -. -- 
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LII 
legal kdbma~on htimtc US CODE COLLECTION 
Callection harne 

TITLE 5 > PART I11 > Subpart D > CHAPTER 55 > SUBCHAPTER V 
> 5 5546 

5 5546. Pay for Sunday and holiday work 
Release date: 2005-05-26 

(a) An employee who performs work during a regularly scheduled 
8-hour period of service which is not overtime work as defined by 
section 5542 (a) of this title a part of which is performed on 
Sunday is entitled to pay for the entire period of service at the rate 
of his basic pay, plus premium pay at a rate equal to 25 percent of 
his rate of basic pay. For employees serving outside the United 
States in areas where Sunday is a routine workday and another 
day of the week is officially recognized as the day of rest and 
worship, the Secretary of State may designate the officially 
recognized day of rest and worship as the day with respect to 
which the preceding sentence shall apply instead of Sunday. 

(b) An employee who performs work on a holiday designated by 
Federal Statute, Executive order, or with respect to an employee of 
the government of the District of Columbia, by order of the District 
of Columbia Council, is entitled to pay at the rate of his basic pay, 
plus premium pay at a rate equal to the rate of his basic pay, for 
that holiday work which is not- 

(1) in excess of 8 hours; or 

(2) overtime work as defined by section 5542 (a) of this title. 

( c )  An employee who is required to perform any work on a 
designated holiday is entitled to pay for at least 2 hours of holiday 
work. 

(d) An employee who performs overtime work as defined by 
section 5542 (a) of this title on a Sunday or a designated holiday is 
entitled to pay for that overtime work in accordance with section 
5542 (a) of this title. 

(e) Premium pay under this section is in addition to premium pay 
which may be due for the same work under section 5545 (a) and 
(b) of this title, providing premium pay for nightwork. 
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the information specified in para- 
graphs (a) (1) through (3) of this sec- 
tion and an installment agreement (or 
other instruction on the payment 
schedule), if applicable, to the employ- 
ee's paying agency. 

(5) If the employee is in the process 
of separating, the creditor agency 
must submit its debt claim to the em- 
ployee's paying agency for collection 
as provided in 0550.1104(1). The 
paying agency must certify the total 
amount of its collection and notify the 
creditor agency and the employee as 
provided in paragraph tc)(l) of this 
section. If the paying agency is aware 
that the employee is entitled to pay- 
ments from the Civil Service Retire- 
ment and Disability Fund, or other 
similar payments, it must provide writ- 
ten notification to the agency respon- 
sible for making such payments that 
the debtor owes a debt (including the 
amount) and that the provisions of 
this section have been fully complied 
with. However, the creditor agency 
must submit a properly certified claim 
to the agency responsible for making 
such payments before the collection 
can be made. 

(6) If the employee is already sepa- 
rated and all payments due from his 
or her former paying agency have 
been paid, the creditor agency may re- 
quest. unless otherwise prohibited. 
that money due and payable to the 
employee from the Civil Service Re- 
tirement and Disability Fund (5 CFR 
831.1801 et seq.), or other similar 
funds, be administratively offset to 
collect the debt. (See 31 U.S.C. 3716 
and the FCCS.) * 

(b) Responsibilities of paying 
agency4 1) Complete claim When the 
paying agency receives a properly cer- 
tified debt claim from a creditor 
agency, deductions should be sched- 
uled to begin prospectively at the next 
officially established pay interval. The 
employee must receive written notice 
that the paying agency has received a 
certified debt claim from the creditor 
agency (including the amount) and 
written notice of the date deductions 
from salary will commence and of the 
amount of such deductions. 

(2) Incomplete claim. When the 
paying agency receives an incomplete 
debt from a creditor agency. the 

paying agency must return the de 
claim with a notice that procedu, 
under 5 U.S.C. 5514 and this subp 
must be provided and a Properly ce 
fied debt claim received before actio 
will be taken to collect from the , 
ployee's current pay account. ' . , 

(3)  Review. The paying agency rs no 
required or authorized to review th 
merits of the creditor agency's deter> 
mination with respect to the am0 
or validity of the debt certified by t 
creditor agency. 

(c) Employees who tmnsfer from 
paying agency to another. (1) If, af 
the creditor agency has submitted t 
debt claim to the employee's pa 
agency, the employee transfers 
position served by a different pa 
agency before the debt is collect 
full, the paying agency from whi 
the employee separates niust certi 
the total amount of - the collectio 
made on the debt. One copy of the ce 
tification must be furnished to the em" 
ployee, another to the creditor agenc 
along with notice of the employee 
transfer. However, the creditor agency 
must submit a properly certified claim- 
to the new paying agency before col;' 
lection can be resumed. 

(2) When an employee transfers to 
another paying agency, the creditor 
agency need not repeat the due proc- 
ess procedures described by 5 U.S.C. 
5514 and this subpart to resume the 
collection. However, the creditor 
agency is responsible for reviewing the: 
debt upon receiving the former paying 
agency's notice of the employee's 
transfer to make sure the collection is 
resumed by the new paying agency. 1- 
[51 FR 21325. June 12,19861 

PART 551-PAY ADMINISTRATION '1 
UNDER THE FAIR LABOR STAND- 
ARDS ACT 

Subparl A-General Provisions b4 

Sec. 
551.101 
551.102 
551.103 
551.104 

551.201 

General. 
Definitions. 
Coverage. 
Administrative authority. 

Subpart &Exemptions 

Agency authority. 
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5 CFR Ch. 1 (1-1-91 adit ,e of Personnel Management 

ption of General Schedule 

Subpart C-Minimum Wage Provisions 

Basrc PRovrsro~ 

.301 Minimum wage. 

SUBMINIMUM WAGE 

Subpart D-Hours of Work 

GENERAL PROVISIONS 

1.401 Basic principles. 
1.402 Agency responsibility. 

~LICATION OF PRINCIPLES IN RELATION TO 
NORMAL WORKDAY 

to the new paying agency before cil.' 
Lection can be resumed. , . , :: :.<k. 51.411 Workday. 

51.412 Preparatory or concludine activi- 
(2) When an employee transfers ta tino 

another paying 
wmCY need not repeat the due OF PRINCIPLSS IN RELATION m 

OTHER ACTIVITIES 

tention. 
51 FR 21325. June 12.19861 p 551.426 Time spent in charitable activities. 

'ART SSI -PAY ADMINISTRATION SPECIAL ~ITUATIONS 

UNDER THE FAIR LABOR STAND- 551.431 Time spent on standby duty or in 

ARDS ACT , A 
an on-call status. 

551.432 Sleep time. 

ec. 
51.101 General. 
51.102 Definitions. 

BASIC PROVI~IONS 
'' ' ' 1; 551.501 Overtime pay. 

i1.103 Coverage. 
i1.104 Administrative authority. - *:2i 1:. OVERTIME PAY COMPUTATIONS 

?:2tT. - 2 551.511 Hourly regular rate of pay. 
Subport B-~x'em~tions 551.512 Overtime pay entitlement. 

a,- +,xi  . " i ,  551.513 Payment of greater overtime Pay 
11.201 Agency authority. entitlement. 

Sec. 
FRACTIONAL HOURS or WORK 

551.521 Fractional hours of work. 

COMPENSATORY TIME OFF 

551.531 Compensatory time off. 

551.541 Employees engaged in fire protec- 
tion activities or law enforcement activi- 
ties. 

AUTHORITY: See. 4(f) of the Fair Labor 
Standards Act as amended by Pub. L. 93-259 
enacted April 8. 1974. 88 Stat. 55; 29 USC 
204f. 

Subpart A-General Provisions 

SOURCE: 45 F'R 85663. Dec. 30, 1980, U I ~ ~ S S  
otherwise noted. 

1551.101 General. 

(a) Section 3te)(2) of the Fair Labor 
Standards Act of 1938, as amended. 
authorizes the application of the pro- 
visions of the Act to any person em- 
ployed by the Government of the 
United States. as s~ecified in that sec- - -  -~ ~ 

tion. Section 4tf) oi the Act authorizes 
the Office of Personnel Management 
to administer the provisions of the Act 
for all such employees. except for 
those who are employed by the Li- 
brary of Congress, United States 
Postal Service, Postal Rate Cornmis- 
sion, or the Tennessee Valley Author- 
ity; the named groups of employees 
are specifically excluded from the 
Office of Personnel Management's ad- 
ministration. 
(b) The Act provides for minimum 

standards for both wages and overtime 
entitlements, and delineates adminis- 
trative procedures by which covered 
worktime must be compensated. In- 
cluded in the Act are provisions relat- 
ed to child labor, equal pay, and 
portal-to-portal activities. In addition, 
t h e  Act exempts specified employees 
or groups of employees from the appli- 
cation of certain of its provisions. I t  
prescribes penalties for the commis- 
sion of specifically prohibited acts. 

(c) This part contains the regula- 
tions, criteria, and conditions that the 
Office of Personnel Management has 
prescribed for the administration of 
the Act. This part supplements and 
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implements the Act, and must be read 
in conjunction with it. 

1 551.102 Definitions. 
In this part: 
(a) "Act" means the Fair Labor 

Standards Act of 1938, as amended (29 
U.S.C. 201 et seq.); 

(b) "Agency", for purposes of the 
Office of Personnel Management's ad- 
ministration of the Act, means any in- 
strumentality of the United States 
Government, or any constituent ele- 
ment thereof acting directly or indi- 
rectly as an employer, as this term is 
defined in section 3(d) of the Act; but 
does not include: - .  

(1) The ~ibra?y  of Congress; 
(2) The United States Postal Service; 
(3) The Postal Rate Commission; or 
(4) The Tennessee Valley Authority; 

all of which are subject to the admin- 
istration of the Act by the Depart- 
ment of Labor, under Title 29, Code of 
Federal Regulations. 

(c) "Employ" means to engage a 
person in an activity that is for the 
benefit of an agency, as defined for 
this part, and includes any hours of 
work that are suffered or permitted. 

(dl "Employee" means a person who 
is employed: 

(1) In an executive agency; 
(2)  As a civklian in a military depart- 

ment; 
(3) In a nonappropriated fund in- 

strumentality of an executive agency 
or a military department; or 

(4) In a unit of the legislative or ju- 
dicial branch of the Government that 
has positions in the competitive serv- 
ice. 

(el "Suffered or permitted" work 
means any work performed by an em- 
ployee for the benefit of an agency. 
whether requested or not, provided 
the employee's supervisor knows or 
has reason to believe that the work is 
being performed and has an opportu- 
nity to prevent the work from being 
performed. 

(f) "Trainee" means a person who 
does not meet the definition of "em- 
ployee" in paragraph (dl of this sec- 
tion, and who is assigned or attached 
to a Federal activity primarily .for 
training. A person who attends a train- 
ing program under the following con- 
ditions is considered a "trainee" and. 

5 CFR Ch. 1 (1-1-91 ~dl&.  

therefore. is not an "ernpl~yee*~ of$, Government of the United Stat&ji 
purposes of the Act: '3 

(1) The training, even though pi cludes actual operation of the f " 

of the Federal activity, is s' 
that given in a vocational 
other institution'of learnin 

(2) The training is for the b&" 
the individual; 

(3) The trainee does not dit$lac 
ular employees, but, rather: is 's 
vised by them: 

(4) The Federal activity 
vides the training derives no "2 
ate advantage from the acti~iti&!?~ 
the trainee; on occasion its operati& 
may actually be impeded; .'@ 

(5) The trainee is not necessarilyy 
titled to a job with the Federal ,a&, 
ty a t  the completion 'of t h e T t r a B  
period; and 

(6) The agency and the 
derstand that the trainee is not en: 
tled to the payment of wages from't] 
agency for the time spent in.tra&% 

(g) "Volunteer" means a person jvJ 
does not meet the definition of "el 
ployee" in paragraph (d) of this.'?[ 
tion, and who volunteers or donat 
his or her service the primary benej 
of which accrues to the performer; 
the service or to someone other thr 
the agency. Under such circwnstan? 
there is neither an expressed nork 
implied compensation agreenie~ 
Services performed by such a volp 
teer include personal services that;: 
left unperformed, would not neces 
tate the assignment of an employe$ 
perform them. . :I 

(h)  "Exempt area" means any fc 
eign country, or any territory with 
the jurisdiction of the United Stit  
other than the following locations: :: 

(1) A State of the United States; .& 
(2) The District of Columbia; 

. ;- (3 Puerto Rico; 
(4) The Virgin Islands; 3 
(5) Outer Continental Shelf Lql  

as defined ,in the Outer Continen$ 
Shelf Lands Act (67 Stat. 462); 

(6) American Samoa; I: rS 

(7) Guam; 
( 8 )  Wake Island; 
(9) Eniwetok Atoll; 
(10) Kwajalein Atoll; and 
(11) Johnston Island. 
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of which accrues to the performer of 
the service or to someone other than 
the agency. Under such circumstances 
there is neither an expressed nor s+' 

implied compensation agreenient. .. 
Services performed by such a volun! 
teer include personal services that, 'if 
left unperformed, would not necessi- 
tate the assignment of an employee td 
perform them. . " ., . . 

( h )  "Exempt area" means any fo';: 
eign country, or any territory within 
the jurisdiction of the United States.-. 
other than the  following locations: . .. . 

(1) A State of the United States; ,.,. 
(2) The District of Columbia; 
(3) Puerto Rico; 
(4) The Virgin Islands; . .. , 

(5) Outer Continental Shelf Lands 
as defined .in the Outer Continental::. 
Shelf Lands Act (67 Stat. 462); . ..-A 

.I (6) American Samoa; 
( 7 )  Guam; .... . 

- a,. .. (8) Wake Island; . . ... . ..----. (9) Eniwetok Atoll; 
, :.lec~:: .. . 

(10) Kwajalein Atoll; and . ,.,, . cz ? . . . ->. - (1 1) Johnston Island. . . -., . . 

ce Of Personnel Management 

85663. Dec. 30. 1980. as amended at 
426. Mar. 4. 19861 

ee of an agency who 
excluded by another 
by the Act. This in- 
who is: 
an employee under 

itle 5, United States 

ed under other appropri- 

or permitted to work by 
ther or not formally ap- 

'he following persons are not 
under the Act: 
person appointed under appro- 

without. compensa- 

; A trainee a+ . defined in 

) A volunteer as defined in 

$2:~ z 
&#551.104 Administrative authority. 
 he Office of Personnel Manage- 

Aent is the administrator of the provi- .', sions of the Act with respect to any 
- person employed by an agency, except 
Z for the equal pay provisions contained " in section 6(d) of the Act, which are 

,administered by the Equal Employ- 
ment Opportunity Commission. 

i 

Subpart B-Exemptions 

SOURCE: 51 FR 7426. Mar. 4. 1986. unless 
otherwise noted. 

"' 6 551.201 Agency authority. 
The employing agency shall exempt 

from the overtime provisions of the 
Act any employee who meets the ex- 
emption criteria 'of this subpart and 
such supplemental interpretations or 
instructions as shall be issued by the 
Office of Personnel Management. 

8 551.202 General principles governing ex- 
emptions. 

In all exemption determinations, the 
agency shall observe the principles 
that- 

(a) Exemption criteria shall be nar- 
rowly construed to apply only to  those 
employees who are clearly within the 
terms and spirit of the exemption. 

(b) The burden of proof rests with 
the agency that asserts the exemption. 

(c) All employees who clearly meet 
the criteria for exemption must be ex- 
empted. 

8551.203 Exemption of General Schedule 
employees. 

(a) Any employee properly classified 
a t  GS-4 or below (or the equivalent 
level in other white collar pay sys- 
tems) shall be nonexempt; 

(b) Any employee properly classified 
a t  GS-5 through GS-10 tor the equiva- 
lent level in other white collar pay sys- 
tems) shall be exempt only if the em- 
ployee is an executive, administrative, 
or professional employee as defined in 
g g  551.204, 551.205, and 551.206 of this 
subpart. . .. 
[51 FR 7426. Mar. 4. 1986, as amended at 53 , 
F'R 1740. Jan. 22.19881 . 

8 551.204 Executive exemption criteria. 
An "executive" employee is a super- 

visor, foreman, or manager who man- 
ages a Federal agency or any subdivi- 
sion thereof (including the lowest rec- 
ognized organizational unit with a con- 
tinuing function) and regularly and 
customarily directs the work of a t  
least three subordinate employees (ex- 
cluding support employees) and meets 
all the following criteria: 

(a) The employee's primary duty 
consists of management or supervi- 
sion. The primary duty requirement is 
met if the employee- 
(1) Has authority to select or 

remove. and advance in pay and pro- 
mote, or make any other status 
changes of subordinate employees. or 
has authority to suggest and recom- 
mend such actions with particular con- 
sideration given to these suggestions 
and recommendations; and 

(2) Customarily and regularly exer- 
cises discretion and independent judg- 
ment in such activities as work plan- 
ning and organization; work assign- 
ment. direction, review, and evalua- 
tion: and other aspects of management 
of subordinates, including personnel 
administration. 

(b) In addition to the primary duty 
criterion that applies to all employees, 
foreman level supervisors in the Fed- 
eral Wage System (or the equivalent 
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in other wage systems), employees a t  
the GS-7 through GS-9 level subject 
to  section 20?(k) of Title 29, United 
States Code. and employees classified 
a t  the  GS-5 or  GS-6 level (or equiva- 
lent in other white collar pay systems) 
must spend 80 percent or more of the 
worktime in a representative work- 
week on supervisory and closely relat- 
ed work. 

C53 FR 1332. Jan. 19. 1988. and 53 F'R 1740. 
Jan. 22. 19881 

0 551.205 Administrative exemption crite- 
r ia  

An administrative employee is an ad- 
visor, assistance, or representative of 
management, or a specialist in a man- 
agement or general business function 
or supporting service who meets all of 
the following criteria: 

(a) The employee's primary duty 
consists of work that- 

(1) Significantly affects the formula- 
tion or execution of management poli- 
cies or programs; or 

(2) Involves general management or 
business functions or supporting serv- 
ices of substan-tial im~ortance to the 
organization sehiced; or 

(3)  Involves substantial participation 
in the executive or administrative 
functions of a mangement official. 

(b) The employee performs office or 
other predominantly nonmanual work 
which is- 

(1) Intellectual and varied in nature; 
or 

(2)  Of a specialized or technical 
nature that  requires considerable spe- 
cial training, experience, and knowl- 
edge. 

tc) The employee must frequently 
exercise discretion and independent 
judgment, under only general supervi- 
sion, in performing the normal day-to- 
day work. 

(dl I n  addition to the primary duty 
criterion that applies to all employees, 
General Schedule employees classified 
a t  GS-5 or GS-6 (or the equivalent in 
other white collar systems) must 
spend 80 percent or more of the work- 
time in a representative workweek on 
administrative functions and work 
that is an essential part of those func- 
tions. 

0 551.206 Professional 

gram in a school system 
establishment. 

(a) The employee's 
consists of- 

(1) Work that  require 
a field of science or lear 
il y and characteristi 
through education or 
meets the requiremen 

education; or is performing Work, co& 
parable to that performed by profes.. 
sional employees, on the basis of spe.-,( 
cialized education or training and ex'--'- 
perience which has provided both the, 
oretical and practical knowledge of the 
specialty, including knowledge of re- 
lated disciplines and of new develop- 
ments in the field; or 

(2) Work in a recognized field of ar- 
tistic endeavor that is original or ere:: 
ative in nature (as distinguished from 
work which can be produced by a 
person endowed with general manual 
or intellectual ability and training) 
and the result of which depends on 
the invention. imagination, or talent 
of the employee. 

(b) The employee's work is predomi- 
nantly intellectual and varied in 
nature, requiring creative, analytical, 
evaluative, or interpretative thought 
process for satisfactory performance. , . 

tc) The employee frequently exer- 
cises discretion and independent judg- 
ment, under only general supervision, 
in performing the normal day-to-daY 
work. 

(dl In addition to the primary duty 
criterion that applies to all emplo~ees* 
General Schedule exployees classified 
a t  GS-5 or GS-6 tor the equivalent in 
other systems), must spend 80 percent 
or more of the worktime in a repre- 
sentative workweek in professional 
functions and work that is an essential 
part of those functions. 
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---. -- 
(2 )  Work in a recognized field of &: 

tistic endeavor that is original or c+; 
ative in nature (as distinguished from 
work which can be produced by a: 
person endowed with general manual 
or intellectual ability and training) 
and the result of which depends on 
the invention, imagination, or talent 
of the employee. 

(b) The employee's work is predomi:? 
nantly intellectual and varied in, 
nature, requiring creative, analytical, 
evaluative, or interpretative thought 
process for satisfactory performance. ;, 

tc) The employee frequently exer- 
cises discretion and independent judg-. 
ment. under only general supervision, 
in performing the normal day-to-day 
work. , -. 

(dl In addition to the primary'dut;- 2 .  

criterion that applies to all employees,: 
General Schedule exployees classified - 
at  GS-5 or GS-6 tor the equivalent in - 
other systems), must spend 80 percent'.--* 
or more of the worktime in a repre-: -I; 
sentative workweek in professional'?' 
functions and work that is an essential,. 
 art of those functions. --: - *  

I .  

..,., 

of personnel Management 

07 Foreign exemption. 

This section provides criteria for 
ing the "foreign exemption" con- 

in section 13(f) of the Act. An 
who is exempt under the 

yzxemption is not subject to the 
wage and overtime provi- 

the Act. The exemption status 
employee to whom the foreign 
tion is not applicable shall be 

ed under the general criteria 
bed in this subpart. 

Except as provided in 
.208(d), an agency shall apply the 

exemption to any employee 
permanently stationed in an 

pt area" as defined in 

'An agency shall also apply the 
gn exemption on a workweek 

to an employee on temporary 
o is not permanently stationed 
empt area, but who performs 

work in a given workweek 
$in an exempt area. 

i:(d) The foreign exemption is not ap- 
ijlicable to an employee permanently < stationed in an exempt area for any 

- given workweek in which the employ- 
% ee performs any hours of work in the 
$United States or in a terrritory under 
2 - the jurisdiction of the Uni!ed States. 

151 Fa 7426. Mar. 4. 1986. Redesignated at 
53 FR 1740. Jan. 22. 19881 

;, 8551.208 Application of  the executive. ad- 
: ministrative, and professional exemp- 

tion criteria for periods of  temporary 
. duty. 

, (a) This section is not applicable - when an employee is detailed to an 
identical additional position or to a Po- 
sition of the same grade. series code. 

:. and basic duties as the employee is 
'. regularly assigned to. This section ap- 

plies only when an employee is as- 
: signed to perform duties which are not 

included in the employee's representa- 
I tive workweek. For the period of any 

such temporary duty, the exemption 
criteria contained in $5  551.202 

.. through 551.206 of this subpart shall 
be applied using the procedures speci- 

- fied in this section. 
(b) A nonexempt employee who is 

assigned to perform duties which are 
not included in the employee's perma- 
nent position shall remain nonexempt 

for the entire period of the termpor- 
ary duty unless the following three 
conditions apply: 

(1) The temporary duty exceeds 30 
days; 

(2)  The employee occupies a perma- 
nent position, or is temporarily pro- 
moted to a position which is either- 

(i) Classified at  GS-7 or above tor 
the equivalent level in other white 
collar pay systems); or 

(ii) Classified as a General Foreman 
tor the equivalent level in other age 
systems); 

(3) The employee's primary duty for 
the period of temporary duty is 
exempt duty as defined in this sub- 
part. . ,+  

(c) Except as provided in 
p 551.208(e), an exempt employee who 
is assigned to perform duties which 
are not included in the employee's per- 
manent position shall remain exempt 
for the entire period of the temporary 
duty unless the following three condi- 
tions apply: 
(1) The temporary duty exceeds 30 

days; 
(2 )  The employee occupies a perma- 

nent position, or is temporarily pro- 
moted to a position which is either- 

(i) Classified at  GS-7 or above (or 
the equivalent level in other white 
collar pay systems); or 

(ii) Classified as a General Foreman 
(or the equivalent level in other wage 
systems); 

(3) The employee's primary duty for 
the period of temporary duty is not 
exempt duty as defined in this sub- 
part. 

(dl An employee who becomes 
exempt under the criteria contained in 
8 551.208(b) shall be considered 
exempt for the entire period of tempo- 
rary duty. An employee who becomes 
nonexempt under the criteria con- 
tained in § 551.208tc) shall be consid- 
ered nonexempt for the entire period 
of temporary duty. 

(el An exempt employee who is clas- 
sified a t  GS-5 or GS-6 (or the equiva- 
lent level in other white collar pay sys- 
tems), or who is classified below Gen- 
eral Foreman tor the equivalent level 
in other wage systems) who is assigned 
to perform duties which are not in- 
cluded in the employee's. permanent 
position shall remain exempt only if 
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$551.301 5 CFR Ch. I (1-1-91 ~ d i  

the employee spends more than 80 C45 FR 85664. Dec. 30.19801 
percent of a given workweek perform- 
ing exempt duties, in which case the 
employee is exempt for that work- 
week. 

( f )  Notwithstanding any other provi- 
sion of this section, and regardless of 
an employee's grade level, the agency 
may determine that an emergency sit- 
uation exists which threatens the life 

Subpart D-Hours of Work. %&* 

SOURCE: 45 FR 85664. Dec. 30.19~0, 
otherwise noted. 

GENERAL PROVISIONS ' 1 : 

1 551.401 Basic principles. 

or safety of people, or serious damage 
to property, or serious disruption to 
the operatims of an activity, and 
there is no recourse other than to 
assign qualified employees to perform 
emergency duties. In such a designat- 
ed emergency the exemption status of 
an employee shall be determined on a 
workweek basis and the employee 
shall be nonexempt for any workweek 
in which the employee performs more 
than 20 percent nonexempt work. 
151 FR 7426, Mar. 4. 1986. Redesignated and 
amended at 53 FR 1740. Jan. 22, 19881 

Subpart C-Minimum Wage 
Provisions 

Q 551.301 Minimum wage. 
(a) Except as provided in 8 551.311, 

an agency shall pay each of its em- 
ployees wages at  rates not less than 
the minimum wage specified in section 
6(a)(l) of the Act for all hours of work 
as defined in Subpart D of this part. 

(b) An employee has been paid in 
compliance with the minimum wage 
provisions of this subpart if the em- 
ployee's hourly regular rate of pay, as 
defined in J 551.511ta) of this part, for 
the workweek is equal to or in excess 
of the rate specified in section 6taXl) 
of the Act. 
145 FR 85664, Dec. 30, 19801 

1551.311 Subminimum wage. 
An agency may, if it meets certain 

criteria published by the Office of Per- 
sonnel Management, employ certain 
groups of less than fully productive 
employees te.g., handicapped patient 
workers) a t  rates less than the mini- 
mum wage specified in section 6t aXl) 
of the Act. 

who receives: 
(1) Annual premium pay for standby - 

duty under 5 CFR 550.141; 
(2) Annual premium pay for adrnin-'.- 

istratively uncontrollable overtime 
work under 5 CFR 550.151; or 

(3) Overtime pay for regularly 
scheduled overtime work, as defined in % 

5 CFR 550.103(p) and 610.102(g). . . 
(d) Time that is considered hours of 

work under this part shall be used -" 
only to determine an employee's enti- . 
tlement to minimum wages or over; ., 
time pay under the Act, and shall not 
be used to determine hours of work 
for pay administration under title 5: 
United States Code, or any other au; :* 
thority. , :. +'* 

~ 4 5  FR 85664. Dec. 30. 1980. as amended at * 
52 FR 47687, Dec. 16. 1987, and 53 FR 2714% 
July 19,19881 

+ > 
,A - j :. 

0 551.402 Agency responsibility. L 

(a) An agency is responsible for exer-'"_: 
cising appropriate controls to assure. 
that only that work for which it in- 
tends to make payment is performed- :' 

L 

46 
, -- 
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t . " 
- credited for the time spent performing 

61-402 Agency responsibility. preparatory or concluding activities in 
:a) An agency is responsible for accordance with paragraph (b) of 
;ing appropriate controls to assure 0551.521 of this part. 
a t  only that Work for which (b) A preparatory or concluding ac- 
?ds to make payment is performed. 1: tivity that is not closely related to the 

performance of the principal activities 
is considered a preliminary or postli- 
minary activity. Time spent in prelimi- 
nary or postliminary activities is ex- 
cluded from hours of work and is not 
cornpensable, even if it occurs between 
periods of activity that are compensa- 
ble as hours of work. 
C48 FR 36805. Aug. 15. 19831 

5 551.421 Regular working hours. 
(a) Under the Act there is no re- 

quirement that  a Federal employee 
have a regularly scheduled administra- 
tive workweek. However, under title 5 
United States Code. and Part 610 of 
this chapter, the head of an agency is 
required to establish, work schedules- , 
for his or her employees. In determin- 
ing what activities constitute hours of 
work under the Act, there is generally 
a distinction based on whether the ac- 
tivity is performed by an employee 
during regular working hours or out- 
side regular working hours. For pur- 
poses of this part, "regular working 
hours" means the days and hours of 
an employee's regularly scheduled ad- 
ministrative workweek established 
under part 61.0 of this chapter. 
[45 FR 85664. Dec. 30. 1980. as amended at 
48 FR 36806. Aug. 15. 19831 

§ 551.422 Time spent traveling. 
(a) Time spent traveling shall be 

considered hours of work if: 
(1) An employee is required to travel 

during regular working hours; 
(2) An employee is required to drive 

a vehicle or perform other work while 
traveling; 

(3)  An employee is required to travel 
as a passenger on a one-day assign- 
ment away from the official duty sta- 
tion; or 

(4) An employee is required to travel 
as a passenger on an overnight assign- 
ment away from the official duty sta- 
tion during hours on nonworkdays 
that correspond to the employee's reg- 
ular working hours. 

(b) An employee who travels from 
home before the regular workday 
begins and returns home at  the end of 
the workday is engaged in normal 
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"home to work travel; such travel is 
not hours of work. When an employee 
travels directly from home to a tempo- 
rary duty location outside the limits of 
his or her official duty station. the 
time the employee would have spent 
in normal home to work travel shall be 
deducted from hours of work as speci- 
fied in paragraphs (a)(2) and ta)(3) of 
this section. 

tc) An employee who is offered one 
mode of transportation, and who is 
permitted to use an alternative mode 
of transportation, or an employee who 
travels at a time other than that se- 
lected by the agency, shall be credited 
with the lesser of: 

(1) The actual travel time which is 
hours of work under this section; or 

(2) The estimated travel time which 
would have been considered hours of 
work under this section had the em- 
ployee used the mode of transporta- 
tion offered by the agency, or traveled 
at the time selected by the agency. 

5 551.423 Time spent on training or at- 
tending a lecture, meeting, or confer- 
ence. 

(a) Time spent in training, whether 
or not it is under the purview of Part 
410 of this chapter, shall be adminis- 
tered as follows: 

(1) Time spent in training during 
regular working hours shall be consid- 
ered hours of work. 

(2) Time spent in training outside 
regular working hours shall be consid- 
ered hours of work if: 

(i) The employee is directed to par- 
ticipate in the training by his or her 
employing agency: and 
(ii) The purpose of the training is  to 

improve the employee's performance 
of the duties and responsibilities of his 
or her current position. 

(3) Time spent in apprenticeship or 
other entry level training, or intern- 
ship or other career related work 
study training. or training under the 
Veterans Readjustment Act (5 CFR 
Part 307) outside regular working 
hours shall not be considered hours of- 
work. provided no productive work is 
performed during such periods. 

(4) T i e  spent by an employee per- 
forming work for the agency during a 
period of training shall be considered 
hours of work. 

(b) The following phrases 

further clarified: 

that the trainin 

ance or continu 
her current pos 
affected by no 

current position" 
upward mobility 

ee the knowledge 
subsequent positi 

(c) Time spent by an emdid$!?$- 
within an agency's allowance of pre;. 
paratory time for attendance at train"%-- 
ing shall be considered hours of work. , 
if such preparatory time is: - U 1  

( 1) During an employee's r e g ~ l & , ? ~  
working hours; or 

(2) Outside the employee's regular 
working hours, and the purpose of the 
training meets the requirements of 
paragraph (ax21 of this section. 

(d) Time spent attending a lecture, 
meeting, or conference shall be consid- 
ered hours of work if attendance is: 

(1) During an employee's regular' 
working hours: or 

(2) Outside an employee's regular 
working hours. and 

(i) The employee is directed by an 
agency to attend such an event; or 

(ii) The employee performs work for 
the benefit of the agency during such 
attendance. 

5 551.124 Time spent adjusting grievanceti , 
or performing representational func- 
tions. 

(a) Time spent by an employee ad: 
justing his or her grievance tor any ap- 
pealable action) with an agency during 
the time the employee is required to 
be on the agency's premises shall be 
considered hours of work. 

(b) "Official time" granted an em- ; 
ployee by an agency to perform repre- 
sentational functions during those 
hours when the employee is otherwise 
in a duty status shall be considered 
hours of work. This includes time 
spent by an employee performing such 

1551.4 
tie 

Tim 
charit 
quest, 
or COI 
of wor 
ily in 
ployee 
hours 

1 551.43 
in r 

(a) 1 
on dut 
duty J 
if: 

(1) T 
agency 
that th  
effectiv 
poses; c 

(2) T. 
stricted 
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$ personnel Management 3 551.432 

working (i) Is restricted to his or her living 
scheduled quarters or designated past of duty; 

a period of (ii) Has his or her activities substan- 
rtime work tially limited; and 
incident to (iii) Is required to remain in a state 
that must of readiness to perform work. 

regu1ar* un- (b) An employee will be considered 

n t  waiting for and re- 
attention for illness or a telephone number or to carry an 

considered hours of electronic device for the purpose of 

sr tc) Time spent by an 
within an agency's allowanc 

Of paratory time for attendance em- ink! shall be considered hours 
Irta- if such preparatory t h e  is: 

required for the em- if: 
with (1) The tour of duty is 24 hours 07 be considered hours more; 

(2)  During such time there are ade- 
6 Time spent in charitable activi- quate facilities such that an employee 

may usually enjoy an uninterrupted 

SPECIAL SITUATIONS 

31 ~i~~ spent on standby ,juty or section still apply to employees in 
an on-call status. these activities. 

An employee will be considered 
(c) Not more than 8 hours in a 24- 

uty and time spent on standby 
hour period shall be considered Sleep 

shall be considered hours of work time. 

spent by an employee performingr employee, although not re- SOURCE: 45 FR 85665, Dec. 30, 1980, unless 
the agency's premises: otherwise noted. 

448 449 
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1551.501 Overtime pay. 
(a) Except as  otherwise provided in 

this subpart, an agency shall compen- 
sate an employee who is not exempt 
under Subpart B of this part for all 
hours of work in excess of 40 in a 
workweek at  a rate equal to one and 
one-half times the employee's hourly 
regular rate of pay. 

(b) An employee's "workweek" is a 
fixed and recurring period of 168 
hours-seven consecutive 24-hour peri- 
ods. I t  need not coincide with the cal- 
endar week but may begin on any day 
and at  any hour of a day. For employ- 
ees subject to Part 610 of this chapter. 
the workweek shall be the same as the 
administrative workweek defined in 
§ 610.102 of this chapter. 

(c) The maximum limitation on an 
employee's aggregate rate of pay 
under 5 550.105 of this chapter does 
not apply to overtime pay due the em- 
ployee under this subpart. 

5 CFR Ch. l(1-1-91 of Personnel Management 

premium pay, straight tic 
penses, or other similar e pay is equal to basic pay pl 
curred by an employee in 
of an agency's interest, wh 
related to hours of work: 

is to be made and as received pay a t  a rate z 

e of pay for all nonovertim 
awards for outst f work in the workweek. 

$551.511 Hourly regular rate of pay. 
(a) An employee's "hourly regular 

rate" is computed by dividing the total 
remuneration paid to  an employee in 
the workweek by the total number of 
hours of work jn the workweek for 
which such compensation was paid. 
(b) "Total remuneration" includes 

all remuneration for employment paid 
to, or on behalf of, an employee 
except: 
(1) Payments as rewards for service 

the amount of which is not measured 
by or dependent on hours of work. 
production, or efficiency (ex., a cash 
award for a suggestion made by an em- 
ployee and adopted by an agency); 

(2) Payments for periods during 
which no work is performed (e.g., 
leave, holidays, or excused absences) 
for all employees except those in re- 
ceipt of- 

(i)  Annual premium pay for standby 
duty under 5 CFR 550.141; 

(ii) Annual premium pay for admin- 
istratively uncontrollable overtime 
work under 5 CFR 550.151; or 

(iii) Overtime pay for regularly 
scheduled overtime work, as defined in 
5 CFR 550.103(~) and 610.102(g); 

.*I. 

(3) Reimbursements for tmv3 

- -  --- 
?4) Payments made in'recognit$ 

services performed du r in~  a ,% 

(5) Contributions by an agency .513 . Payment of greater overtime pa 
fund for retirement. ins~tranm ntitlement. - --, 
similar benefits; ? 
(6) Extra compensation providk 

a premium rate paid for hours of i 

loyee entitled to overtimt 
this subpart and overtim~ 
P 550.113 of this chapter. o. 

by an employee in e 
day, or in excess 

rkweek applicable 
eek. This overtime pal 
in addition to all pay. 

ertime pay, to which the 
entitled under title 5, 

s Code, or any other au- 

521 Fractional hours of work. ' 

36806. Aug. 15, 19831 
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DoD 1400.25-M, December 1996 

SC550. SUBCHAPTER 550 

PAY ADMINISTRATION (GENERAL) 

References: (a) Chapter 55 and 63 of title 5, United States Code 
(b) Title 5, Code of Federal Regulations, Part 550, "Pay Administration 

(General)" 
(c) Deputy Assistant Secretary of Defense (Civilian Personnel Policy) 

memorandum, "Compensatory Time Off," June 3,1997 (hereby 
canceled) 

(d) Deputy Assistant Secretary of Defense (Civilian Personnel Policy) 
memorandum, "Limitation on Payment of Appropriated Fund Severance 
Payments to Certain Nonappropriated Fund (NAF) Positions," January 
3 1, 1 995 (hereby canceled) 

(e)  DoD Directive 1400.25, "DoD Civilian Personnel Management 
System," November 25,1996 

(f) DoD 7000.14-R, "Department of Defense Financial Management 
Regulation," Volume 8, "Civilian Pay Policy and Procedures," January 
1995 

(g) Office of Personnel Management Operating Manual, "The Guide to 
Processing Personnel Actions," June 1 994 

(h) Title 29, Code of Federal Regulations, Part 1605, "Guidelines on 
Discrimination Because of Religion" 

SC55O. 1. PURPOSE 

SC550.1.1. Implements Department of Defense (DoD) policy for pay 
administration under 5 U.S.C. 550 1-5597 and 5 CFR 550 (references (a) and (b)) for 
each employee, except those named in 5 CFR 550.101 (b) and (c) (reference (b)). A 
physician, dentist, nurse, or any other DoD employee paid under delegated 3 8 U.S.C. 
authority is not covered by this Subchapta, but is covered by Subchapters 540 through 
543 of this Manual. - 

SC550.1.2. Cancels Deputy Assistant Secretary of Defense (Civilian Personnel 
Policy) (DASD(CPP)) memoranda of June 3,1997 and January 3 1,1995 (references 
(c) and (d)). 

CHANGE 10 (211 610 1) SUBCHAPTER 550 
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SC550.2. COVERAGE 

This Subchapter applies to the Office of the Secretary of Defense (OSD), the Military 
Departments, the Chairman of the Joint Chiefs of Staff, the Combatant Commands, the 
Inspector General of the Department of Defense (IG, DoD), the Defense Agencies, and 
the DoD Field Activities. 

SC550.3. POLICY 

SC550.3.1. Premium Pav 

SC550.3.1.1. Maximum Earnings Limitation. The "Head of Agency" authority 
under 5 CFR 550.106(a) (reference (b)) to determine the existence of an emergency, 
thus allowing employees to be paid under the annual versus biweekly maximum earnings 
limitation on premium pay, is delegated to officials who exercise personnel appointing 
authority (normally the Head of an installation or activity). These authorities are 
delegated through, and subject to the authority of, the Military Departments; the 
Chairman of the Joint Chiefs of Staff; the Combatant Commands; the IG, DoD; the 
Defense Agencies; and the Director, Administration and Management (DA&M). A copy 
of each determination must be forwarded immediately to the servicing payroll office 
and the Office of the Deputy Assistant Secretary of Defense (Civilian Personnel 
Policy). 

SC550.3.1.2. Time S ~ e n t  in Pre-shift or Post-shift Activities. The "Head of 
Department" authority under 5 CFR 550.1 12(b) (reference (b)) concerning pre-shift or 
post-shift activities is delegated to officials who exercise personnel appointing 
authority (normally the Head of an installation or activity). These authorities are 
delegated through, and subject to the authority of, the Military Departments; the 
Chairman of the Joint Chiefs of Staff; the Combatant Commands; the IG, DoD; the 
Defense Agencies; and the DA&M. These officials may further delegate authority in 
writing to appropriate levels. 

SC550.3.1.3. Compensatory Time Off 

SC550.3.1.3.l. The "Head of Agency" authorities under 5 CFR 550.1 14 
(a) through (c) (reference (b)) concerning the granting of compensatory time off are 
delegated to officials who exercise personnel appointing authority (normally the Head 
of an installation or activity). These authorities are delegated through, and subject to 
the authority of, the Military Departments; the Chairman of the Joint Chiefs of Staff; the 
Combatant Commands; the IG, DoD; the Defense Agencies; and the DA&M. These 
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officials may further delegate authority in writing to appropriate levels consistent with 
the existing pay administration policy. 

SC550.3.1.3.2. Compensatory time off earned must be used by the end of 
the 26th pay period after that in which it was earned. With the exception of National 
Guard Technicians who may not be paid overtime, compensatory time off not used 
during the established time period will be paid at the overtime rate at which it was 
earned, in accordance with reference (f). Employees with unused compensatory time 
earned before June 8, 1997, (January 5, 1997, for Defense Logistics Agency 
employees) have had a separate "old compensatory time" account established for their 
use. Old compensatory time will be charged only if the employee has insufficient 
current compensatory time (earned on or after June 8, 1997) to cover the compensatory 
time off requested, in accordance with reference (f). Within each category of 
compensatory time, the oldest will be charged first. 

SC550.3.1.3.3. When a DoD employee separates or transfers to another 
Department or Defense Agency (e.g., from Anny to Navy, from Navy to Defense 
Logistics Agency, or from Air Force to Department of Treasury), any unused 
compensatory time off balance shall be paid at the overtime rate at which it was earned, 
in accordance with reference (f). National Guard Technicians shall forfeit any unused 
compensatory time off when they separate or transfer to a different Department or 
Agency. 

SC550.3.1.4. Premium Pay for Civilian Air Traffic Controllers (Reserved) 

SC550.3.2. Advances in Pay. Section 550.203 of reference (b) permits the Head 
of an Agency to provide for the advance payment of basic pay to an employee who is 
newly appointed to a position in the Agency. The Department of Defense does not 
exercise this authority. 

SC5 50.3.3. Allotments and Assimments from Federal Employees. Information 
concerning allotments and assignments from DoD civilian employees is contained in 
DoD financial management regulations, such as Volume 8, "Civilian Pay Policy and 
Procedures," DoD 7000.14-R (reference (f)). 

SC550.3.4. Pay for More than One Position 

SC550.3.4.1. Delegation. The authority under 5 CFR 550.504(a) (reference 
(b)), to make an exception to 5 U.S.C. 5533(a) (reference (a)) upon determining that 
required services cannot be readily obtained otherwise, is delegated to officials who 
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exercise personnel appointing authority (normally the Head of an installation or 
activity). This authority is delegated through, and subject to the authority of, the 
Military Departments; the Chairman of the Joint Chiefs of Staff; the Combatant 
Commands; the IG, DoD; the Defense Agencies; and the DA&M. These officials may 
further delegate authority to appropriate levels. 

SC550.3.4.2. Record Keeping. Activities shall maintain records of 
exceptions that specify the position(s) to which each applies. 

SC550.3.5. Severance Pav 

SC5 50.3.5.1. Limitation on Payment of Appropriated Fund Severance 
Payments to Certain Em~lovees Moving to Nonapprovriated Fund (NAF) Positions. 

SC550.3.5.1 . l .  5 U.S.C. 5595 (reference (a)) prevents DoD appropriated 
fund employees fi-om receiving severance pay upon movement, on or after January 1, 
1987, to DoD nonappropriated fund (NAF) positions without a break in service of more 
than 3 days. If the employee is involuntarily separated fi-om NAF employment, the 
original appropriated fund severance pay entitlement is reinstated. This is true unless 
the employee is entitled to immediate payment of retired or retainer pay as a member 
or former member of the Uniformed Services, or to an immediate annuity (including an 
annuity fkom aNAF instrumentality), or is being removed for cause on charges of 
misconduct, delinquency, or inefficiency. 

SC550.3.5.1.2. Civilian personnel officeshuman resources offices 
(CPOs/HROs) responsible for the authorization of appropriated fund severance pay 
should not initiate payment of severance pay when it is known that the employee will 
accept NAF employment without a break in service of more than 3 days. Gaining 
CPOs/HROs should notify the employee's former servicing office immediately when 
the employee is appointed to a NAF position without a break in service. 

SC550.3.5.2. Authoritvto Pa~SeverancePayinaLumpSum. 5 U.S.C. 
5595(i) (reference (a)) provides that the Secretary of Defense or the Secretary of the 
Military Department concerned may, upon application by an eligible employee, pay 
severance pay to the employee in a lump sum rather than on a biweekly basis. Subject 
authority is delegated to the DA&M and Directors of Defense Agencies with 
independent appointing authority. 
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SC550.3.6. BackPav (Reserved) 

SC550.3.7. Pav for Dutv Involvina Phvsical Hardship or Hazard. Requests to 
establish new rates or categories of hazard pay differential must comply with 5 .  CFR 
550.903(b) and shall be submitted through Component Heads to the DASD(CPP). 

SC550.3.8. Adjustment of Work Schedules for Religious observances 

SC550.3.8.l. Entitlement. Within the Department of Defense, employee 
entitlement and responsibility with respect to religious compensatory time off shall be 
determined by application of 5 CFR 550.1002 (reference (b)). The alternative methods 
of accommodating religious practices in 29 CFR, Part 1605 (reference (h)) also apply. 

SC550.3.8.2. Suuplementation. Any supplementation of this section must 
consider the obligation to balance religious accommodation with the Agency's ability to 
accomplish its mission, as set forth in references (b) and (h). 

SC550.3.8.3. Pavment. When aDoD employee separates or transfers to 
another DoD Component, any unused religious compensatory overtime shall be paid at 
the basic hourly rate in effect when the time was worked. 

SC550.3.9. Collection bv Offset fiom Indebted Government Emulovees. 
Information concerning the recovery of certain debts by offset from the current pay 
account of DoD civilian employees is contained in DoD financial management 
regulations, such as Volume 8, "Civilian Pay Policy and Procedures," DoD 7000.14-R 
(reference (f)) . 

SC550.3.10. L ~ D - S u m  Pavment for Restored Annual Leave. 5 U.S.C. 555 1 (c)(l) 
(reference (a)) requires lump-sum payment for annual leave restored under 5 U.S.C. 
6304(d)(3) (reference (a)) for a DoD employee moving to aposition in any Federal 
Agency or Department outside of the Department of Defense, or to any position w i t h  
the Department of Defense not located at an installation being closed or realigned as 
described in 5 U.S.C. 6304(d)(3) (reference (a)). 
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