
Hague, David, CIV, WSO-BRAC 

From: 
Sent: 
To: 
Cc: 

Subject: 
Signed By: 

Freeman, James, CTR, WHSIAPSD 
Thursday, May 26,2005 1 1 :I 2 AM 
Cowhig, Dan, CIV, WSO-BFWC 
Wilson, Frank, CIV, WHSIAPSD; Hague, David, CIV, WSO-BRAC; Sarkar, Rumu, CIV, WSO- 
BFWC 
RE: Update of GSA FACA Committees Web Page 
jim.freeman@whs.mil 

The only BRAC Commission that reported to the SecDef that I am aware off was the first one 
... All the others submitted their Reports to the President, who in turn submitted his 
recommendations to Congress. And like your Commission the DoD supported their efforts 
whether it was through the use of DoD-lease facilities or filing Federal Register Notices. 

I am well aware of the perception issue ... Perhaps your public affairs officer should 
develop a fact sheet to explain the issue; we would be more than happy to help explain the 
FACA statute and program to him or her so that they can address any queries that might be 
addressed, but as you know we can't write the language for you. 

The rules pertaining to Federal advisory committees are developed by the Executive Branch 
- -  Executive Order 12024 delegates all presidential authority in the FACA statute to the 
Administrator of General Services, and the Committee Management Secretariat (GSA) writes 
the rules and policies that the entire Executive Branch has to follow. It is extremely 
doubtful that the Committee Management Secretariat (CMS) would exempt your Commission from 
the rules and policies especially since it wasn't done for the earlier BRAC efforts. 

I am not sure I understand your point about not being attached to the White House or 
Congress ... All Federal advisory committees are part of the Executive Branch. You were 
postured to receive DoD support because the CMS1s Final Rule says that all advisory 
committees, except Independent Presidential Advisory Committees, are supported by an 
agency of the Executive Branch. Yours happens to be DoD. 

As for making binding decisions ... I know of no Federal advisory committees that make 
binding decisions on the Executive Branch. Advisory committees make "independent advice 
and recommendationsr1 to the Executive Branch and only the Agency Head involved or the 
President of the United States determines whether to implement an advisory committee's 
advice or recommendations. 

I will discuss your concerns about the Database and the Federal Register Notices with 
Frank when he returns and he can get back to you in his capacity as the CMO. But what you 
are in essence asking for is that the entire Federal Advisory Committee Management Program 
for the entire Executive Branch be changed to accommodate one, and only one, advisory 
committee. 

If you want to change the "establishment authorityw have at it, but I don't think you want 
to go back and change the Charter because that will only highlight the issue with the 
exact people you seem to be concerned about. 

I am not sure I share your opinion of the FIDO database ... This database is what OMB and 
Congress uses when it evaluates the Federal Advisory Committee Management Program in the 
Executive Branch. So if this is where OMB and Congress goes then it would seem reasonable 
that it carries some weight. Also, this is the public's access to information on Federal 
advisory committees. And for these reasons the GSA worries about the validity of the 
information contained therein. 

I will have Frank get back to you as soon as he returns . . .  
Jim 

DCN: 12420
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- - - - -  Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Thursday, May 26, 2005 10:38 AM 
To: Freeman, James, CTR, WHS/APSD 
Cc: Wilson, Frank, CIV, wHS/APSD; Hague, David, CIV, WSO-BRAC; Sarkar, Rumu, CIV, WSO-BRAC 
Subject: RE: Update of GSA FACA Committees Web Page 

Jim - 

I appreciate the run-down and the insights, but here's our problem - one I 
hope you can help us with. 

We are receiving concrete criticisms from Congress, public and press that 
we appear to be too cozy with the Department of Defense. That is a matter 
of perception, but it is the perception of the public and Congress that 
will carry the BRAC process through to completion. Or stop it in its 
tracks. Accordingly, the Commission is taking great pains to ensure that 
the perception given matches the reality, that the BRAC is independent of 
DoD . 

A very public part of the process is the announcement of the Commission's 
public meetings through the FR. Placing a Department of Defense heading 
over a BRAC Commission announcement can only indicate that the BRAC 
Commission is a subordinate component of the Department of Defense, 
reporting to the SECDEF. That is exactly the message we don't want to 
send. This BRAC Commission, unlike the past commissions, does not report 
back to the SECDEF. 

The fact that the BRAC Commission receives highly valued and vital support 
from DoD, both from WHS and many other components of DoD, does not render 
the BRAC Commission a part of DoD. That's why the detailees, including 
me, don't wear uniforms (and why it's important that we have orders that 
clearly establish our rating and disciplinary chain runs to Chairman 
Principi, not a DoD element). 

The 2005 BRAC Commission is a different animal from the Commissions of 
prior BRAC rounds. We're not, as you say, a Presidential Advisory 
Commission, precisely because we're located between the White House and 
Congress. We can't be attached directly to either. The decision to 
posture the Commission to receive DoD support wasn't calculated to render 
the Commission responsive to DoD. It was to place distance between the 
White House and the Commission, so that the Commission could serve as an 
honest broker between the Executive and Legislative. We're also, 
arguably, not advisory at all, since the Commission will make binding 
decisions that will become law unless overturned by subsequent action by 
the President or Congress. 

We need to find a way to ensure that our FR notices are not characterized 
as DoD announcements, and our FIDO database entry doesn't indicate that 
we're part-and-parcel of DoD. Can you assist us with that? If the 
"perceptionn problem we're experiencing cannot be solved at WHS, who can 
solve it for us? 

Other topic. The reason for using PL 107-107 in the context I described 
below, the "specific establishment authorityw in the FIDO database, is 
that it was the 107-107 language that established the 2005 BRAC process. 
Yes, it amended The Defense Base Closure and Realignment Act of 1990, 
which was first set out in PL 101-510, but 101-510 did not establish the 
2005 BRAC. PL 107-107 is the "specific establishment authority" that set 
us up. Referring to PL 101-510 as amended doesn't direct folks to the 
specific session law concerned. The "effective datew of 107-107 is 
December 28, 2001, whereas the effective date of 101-510 is December 5, 
1991. 

The use of The Defense Base Closure and Realignment Act of 1990, PL 
101-510, as amended, in the Charter is appropriate because it pulls in the 
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totality of the statutory provisions. In the Charter we're talking about 
the overall authority (and requirement), not the legislative start-point 
for the 2005 BRAC Commission. 

I don't think we need to worry about the FIDO database providing a basis 
for a suit against the BRAC Commission since it's not the official conduit 
for announcements or release of information under the BRAC statute, the 
Sunshine Act, the FACA, or the Final Rule. 

None of this is intended to indicate that we don't plan to comply fully 
with the pertinent laws and regulations. That we absolutely intend to do. 
We will continue to need your advice and counsel to smooth that process. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 

- - - - -  Original Message----- 
From: Freeman, James, CTR, WHS/APSD 
Sent: Thursday, May 26, 2005 9:00 AM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Wilson, Frank, CIV, WHS/APSD 
Subject: RE: Update of GSA FACA Committees Web Page 
Importance: High 

Dan, 

Once again we are addressing an issue that everyone on your advisory 
committee seems to misinterpreted. 

First off the legal name of the advisory committee is the Defense Base 
Closure and Realignment Commission, and not the 2005 Defense Base Closure 
and Realignment Commission. If you have any question about this perhaps 
you should review the documentation from the White House. Secondly, the 
Commission is not independent of the DoD in the sense that some on your 
Commission seem to feel. 

There are, in the FACA statute, only two categories of advisory committees 
- -  Discretionary and Non-Discretionary advisory committees. With regard to 
Discretionary advisory committees, they are established by the Agency Head 
(in our case the SecDef) at his suggestion or that of Congress. 
Non-Discretionary advisory committees are directed by the Congress or the 
President, and within this broad category there is what is known as 
Independent Presidential Advisory Committees (directed by Congress or the 
President) . 
With the exception of Independent Presidential Advisory Committees, all 
advisory committees in the Executive Branch are attached to an Executive 
Branch agency for support (the support level is determined by the Agency 
Head and not the advisory committee). Independent Presidential Advisory 
Committees operate independent of any Executive Branch agency and only 
receive support from the General Services Administration (GSA), and 
whenever they are established the Committee Management Secretariat (GSA) 
appoints a Committee Management Officer (CMO) for the advisory committee. 
The appointment of the CMO for an Independent Presidential Advisory 
Committee signifies the special category these committees hold in the 
Executive Branch since the only other CMOS in the Government are those 
appointed for each Executive Branch Agency. 
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The Defense Base Closure and Realignment Commission does not fall into the 
"Independent Presidential Advisory Committeen category since neither the 
White House or the U.S. Congress directed that the Commission would be an 
"Independent Presidential Advisory Committee." To further enforce the fact 
that the Commission is not an "Independent Presidential Advisory 
Committee" Congress directed that the $10M appropriated for the 
Commissionls operations would be held by the DoD for use by the Commission 
instead of GSA or OMB, which is where the monies for "Independent 
Presidential Advisory Committees" are held and dispersed. Another factor 
reinforces the fact that the Commission is I1supported" by the DoD is that 
the statute states that if funds are not appropriated for the Commission 
then the Secretary (the SecDef) may transfer what funds are necessary. 

If the Commission was an "Independent Presidential Advisory CommitteeM you 
would not be in DoD-leased office space or receiving any support 
whatsoever from the DoD; everything would be coming from the GSA. The most 
recent Independent Presidential Advisory Committee was the Commission on 
the Intelligence Capabilities of the United States Regarding Weapons of 
Mass Destruction chaired by Senator Robb and Judge Silbermann. 

Notwithstanding, I believe the disconnect centers around the fact that all 
advisory committees regardless of their designation (Discretionary or 
Non-Discretionary) are independent entities of the Executive Branch called 
upon to provide "independent advice and recommendationsn to the Federal 
Government. Being an independent entity providing "independent advice and 
recommendationsn does not mean that you are an "Independent Presidential 
Advisory Committee." The DoD is required by law to provide "adequate 
support" to all advisory committees supported or sponsored by the 
Department. The Department is well aware of the fact that all advisory 
committees we support are not part of the DoD1s organizational structure 
nor are we supposed to interfere in the Membership's deliberate process. 

However, that does not mean that the Commission or any other advisory 
committee supported or sponsored by the DoD has the option to do anything 
it wants to. The Commission, like all other advisory committees, must 
comply with the rules and regulations that apply to the Executive Branch, 
to include those of the sponsoring Agency. So far the Commission has been 
less than forthright in abiding by all the laws and regulations governing 
the DoD and other agencies in the Executive Branch, to include the Federal 
Acquisition Regulations, the Federal Travel Regulations, and the rules 
governing the handling of National Security Information. 

With regard to the CMS1s Federal Advisory Committee Management Database, 
you are and you will remain listed under the Department of Defense. The 
only way that this can change is if the Congress or the White House 
directs that your status changes to an "Independent Presidential Advisory 
Committeen, which would mean that the DoD, by law, would have to cut off 
all support to the Commission. The same goes for your Federal Register 
Notices you will continue to file them through the DoD without exception. 

Being listed under the DoD in the GSA1s Database or having to file your 
Federal Register Notices through the DoD does not mean that you are part 
of the DoD or subordinate to the SecDef. Nor does it mean that the 
Department is managing the Commission. It has to do with complying with 
the Federal statutes governing Federal advisory committees ... To put it 
in simpler terms, OSD does not tell the Army who to pick to be a company 
commander in the 10lst Airborne Division, but the Department, through DoD 
Directive 1315.7, has the prerogative to require the Army to comply with 
certain rules governing the assignments of military personnel (e.g., 
time-on-station requirements). 

Regarding your statutory authority, I would like to point out two items: 
(a) Mr. Battaglia personally approved the Charter as written, which reads 
in part "The Commission, in accordance with Public Law 101-510, as 
amended, ..."; and (b) that portion of P.L. 107-107 that pertains to the 
Commission says, "The Defense Base Closure and Realignment Act of 1990 
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(part A of title XXIX of Public Law 101-510; 10 U.S.C. 2687 note) i,s 
amended by adding at the end the following new section: ...If 

Regardless of whether we are talking about the Sunshine Act or the Federal 
Advisory Committee Act, if the Commission fails to comply with the rules 
laid down by the GSA and promulgated by the DoD it does so at its own 
peril. There are interested people and groups just waiting for the 
Commission to violate the Sunshine Act or the FACA statute so they can 
slow down or stop the Commission's deliberation with legal action. It has 
happened before and is happening in our areas of the Executive Branch. 

If you are having trouble updating your data then please contact Jackie 
Sellers for some assistance ... The concern from the CMS Office is that 
they are getting queries and they (CMS) are concerned about: someone having 
something to complain about. 

Jim 

- - - - -  Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Wednesday, May 25, 2005 6:59 PM 
To: Wilson, Frank, CIV, WHS/APSD 
Cc: Sellers, Jacquelyn, CIV, WHS/APSD; Freeman, James, CTR, WHS/APSD; 
Hague, David, CIV, WSO-BRAC; Carnevale, Diane, CIV, WSO-BRAC; Battaglia, 
Charles, CIV, WSO-BRAC; Barlow, Larry, CIV, WHS/APSD 
Subject: RE: Update of GSA FACA Committees Web Page 

Frank - 

Thanks for your reminder. Most of the information called for in the GSA 
website is already available on our website, 
http://www.brac.gov/default.asp, but well1 populate this as well. My 
understanding of the GSA website from our conversations was that it was 
primarily for internal government use, not a necessarily a conduit for 
public release of information. 

A few issues with the BRAC "General Informationrr entry for the GSA 
website. I donrt seem to be able to edit these items directly. 

The "Department or Agency1' is not DOD. The Department or Agency entry 
should read 2005 Defense Base Closure and Realignment Commission. The 
BRAC Commission was established independent of DOD to review the DOD 
recommendations. Here, as with the FR notices, we should not be listed in 
a manner that indicates that the BRAC Commission is a part of DOD or 
subordinate to the Secretary of Defense. 

Our "Specific Establishment Authorityrr is Pub. L. 107-107 (there is no 
language in Pub. L. 101-510 authorizing the 2005 BRAC) 

The "Effective Dateff of 107-107 is December 28, 2001 

Our "Committee URLw is http://www.brac.gov/default.asp. 

Thanks for your help with this. BTW, any progress on my detailing orders, 
or those of the other service members supplied to the Commission from DOD? 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 



L , -  - 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 

From: Wilson, Frank, CIV, WHS/APSD 
Sent: Wednesday, May 25, 2005 1:22 PM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Sellers, Jacquelyn, CIV, WHS/APSD; Freeman, James, CTR, wHS/APSD; 
Hague, David, CIV, WSO-BRAC; Carnevale, Diane, CIV, WSO-BRAC; Battaglia, 
Charles, CIV, WSO-BRAC; Barlow, Larry, CIV, WHS/APSD 
Subject: Update of GSA FACA Committees Web Page 

Ma j . Cowhig, 

I just received a telephone call from the DoD desk officer at GSA FACA 
Committee Management Secretariat. He asked why the data concerning the 
UDefense Base Closure and Realignment Commission@ had not been updated. He 
is attempting to field questions from citizens that are unable to find 
information on the web page. On May 4th Jim Freeman and I briefed you on 
all the duties required of the DFO, one of which is to update the official 
GSA web page which is the official records data repository for FACA 
Committee information. On May 12th Jackie Sellers provided you with a 
password with which you could access the web site and update information. 
Both the Committee Secretariat and my office would appreciate it if you 
would log on and update the UBRAC 05n web page. As we briefed you, given 
the high visibility of the BRAC 05 Commission it is paramount that all 
FACA processes and procedures be followed in a timely manner. If you have 
any questions please call either me or Jackie. 

Thank you for your attention to this vital issue. 

Frank 

Frank Wilson, Civ., WHS/APSD 

Chief, Administrative Services Division 

Suite 940, CG1 

(703) 601-2554 ext. 113 



Hague, David, CIV, WSO-BRAC 

To: 
Subject: 

Sarkar, Rumu, CIV, WSO-BRAC 
RE: Applicability of FACA to the BRAC Commission 

Thanks Rumu. This is very helpful. David 

From: Sarkar, Rumu, CN, WSO-BRAC 
Sent: Wednesday, May 25, 2005 6:10 PM 
To: Hague, David, CIV, WSO-BRAC 
Cc: Cowhig, Dan, CN, WSO-BRAC 
Subject: Applicability of FACA to the BRAC Commission 

I have consulted with Madelyn Creedon, GC to the Senate Armed Forces Committee, and former GC of the 1995 BRAC 
Commission, and she advised me that the applicability of FACA to the BRAC '95 was never an issue before. BRAC '95 did 
not file a charter or formally comply with FACA rules. She argued that since BRAC 2005's recommendations, if not 
disapproved in whole by the President and/or Congress have the force of law, the BRAC's function is, therefore, not 
advisory in nature. ( I realize that the past record may not completely support this position since past BRACs may have 
filed charters.) 

Section 9(b) of FACA , 5 U.S.C. app. 2, specifies that, "advisory committees shall be utilized solely for advisory functions." 
The GAO, the U.S. Department of Justice and GSA all make a distinction between "advisory" and "operational." GSA's 
Final Rule provides the following guidance: 

Non-advisory, or "operational" committees generally have the following characteristics: (i) [slpecific functions andlor 
authorities provided by the Congress in law or by Presidential directive; (i) [tlhe ability to make and implement 
traditionally Governmental decisions; and (iii) [tlhe authority to perform specific tasks to implement a Federal program. 
(See 41 CFR parts 101-6 and 102-3, App. A to Subpart 102-3, Sec. VI (A)(Guidance)(July 19,2001 )). 

Thus, it may be (successfully) argued that the 2005 BRAC Commission has been delegated by law certain government 
functions to implement U.S. military closures and realignments, consistent with BRAC's authorizing statute, and that both 
the executive and the legislative branches have relinquished their authority, in part, to the BRAC Commission, but 
reserving, in effect, veto power to reject the totality of the BRAC's recommendations. 

Sec. 102-3.40(k) of GSA's Final Rule specifically exempts operational committees from the provisions of FACA, and 
states: 

Any committee established to perform primarily operational as opposed to advisory functions [are exempt]. 
Operational functions are those specifically authorized by statue or Presidential directive, such as making or 
implementing Government decisions or policy. A committee designated operational may be covered by the [FACA] 
Act if it becomes primarily advisory in nature. It is the responsibility of the administering agency to determine whether 
a committee is primarily operational. If so, it does not fall under the requirements of the Act and this part. 

Finally, DOJ' s Office of Legal Counsel has stated that: 

The key question . . . is whether a committee's functions are "operational" instead of advisory. Although that term may 
not be susceptible to precise definition, it has been employed by this Office to refer generally to the making or 
implementation of concrete decisions by the members of the committee or subcommittee, as opposed to offering 
advice to officials who will make the decisions themselves. Applicability of the Federal Advisory Committee Act to Law 
Enforcement Coordinating Commitfees, 5 Op. O.L.C. 283 (Sept. 10, 1 981 ). 

Thus, it may be posited that the 2005 BRAC is NOT an advisory commission but an operational one making concrete 
decisions that will have the force of law unless disapproved in full by the President or Congress. Further, that the BRAC is 
following FACA rules as a matter of policy (or good governance), and not as a matter of law. 

I hope this helps, and please let me know if you have questions or would like me to pursue this further. 

Rumu Sarkar 
Associate General Counsel 
Defense Base Closure and Realignment (BRAC) 2005 



2251 South Clark Street, Suite 600-18 
Arlington, VA 22202-3920 
Tel: (703) 699-2973 
Fax: (703) 699-2735 
E-Mail: rumu.sarkar@wso.whs.mil 



Sarkar, Rumu, CIV, WSO-BRAC 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hague, David, CIV, WSO-BRAC 
Thursday, May 26,2005 9:30 AM 
Freeman, James, CTR, WHSIAPSD 
Cowhig, Dan, CIV, WSO-BRAC; Sarkar, Rumu, CIV, WSO-BRAC 
RE: Update of GSA FACA Committees Web Page 

Jim, Your email is very helpful. Thanks. We want to do everything right and will work 
with you to that end. 

David Hague 
General Counsel 

- - - - -  Original Message----- 
From : Freeman, James, CTR , WHS/APSD 
Sent: Thursday, May 26, 2005 9:00 AM 
To : Cowhig , Dan, CIV, WSO-BRAC 
Cc: Wilson, Frank, CIV, WHS/APSD 
Subject: RE: Update of GSA FACA Committees Web Page 
Importance: High 

Once again we are addressing an issue that everyone on your advisory committee seems to 
misinterpreted. 

First off the legal name of the advisory committee is the Defense Base Closure and 
Realignment Commission, and not the 2005 Defense Base Closure and Realignment Commission. 
If you have any question about this perhaps you should review the documentation from the 
White House. Secondly, the Commission is not independent of the DoD in the sense that some 
on your Commission seem to feel. 

There are, in the FACA statute, only two categories of advisory committees 
- -  Discretionary and Non-Discretionary advisory committees. With regard to Discretionary 
advisory committees, they are established by the Agency Head (in our case the SecDef) at 
his suggestion or that of Congress. 
Non-Discretionary advisory committees are directed by the Congress or the President, and 
within this broad category there is what is known as Independent Presidential Advisory 
Committees (directed by Congress or the President). 

With the exception of Independent Presidential Advisory Committees, all advisory 
committees in the Executive Branch are attached to an Executive Branch agency for support 
(the support level is determined by the Agency Head and not the advisory committee). 
Independent Presidential Advisory Committees operate independent of any Executive Branch 
agency and only receive support from the General Services Administration (GSA), and 
whenever they are established the Committee Management Secretariat (GSA) appoints a 
Committee Management Officer (CMO) for the advisory committee. 
The appointment of the CMO for an Independent Presidential Advisory Committee signifies 
the special category these committees hold in the Executive Branch since the only other 
CMOS in the Government are those appointed for each Executive Branch Agency. 

The Defense Base Closure and Realignment Commission does not fall into the "Independent 
Presidential Advisory Committeeu category since neither the White House or the U.S. 
Congress directed that the Commission would be an "Independent Presidential Advisory 
Committee." To further enforce the fact that the Commission is not an "Independent 
Presidential Advisory Committeeu Congress directed that the $10M appropriated for the 
Commissionls operations would be held by the DoD for use by the Commission instead of GSA 
or OMB, which is where the monies for I1Independent Presidential Advisory Committeesn are 
held and dispersed. Another factor reinforces the fact that the Commission is wsupported" 
by the DoD is that the statute states that if funds are not appropriated for the 
Commission then the Secretary (the SecDef) may transfer what funds are necessary. 



If the Commission was an "Independent Presidential Advisory Committeeu you would not be in 
DoD-leased off ice space or receiving any support whatsoever from the DoD; everything would 
be coming from the GSA. The most recent Independent Presidential Advisory Committee was 
the Commission on the Intelligence Capabilities of the United States Regarding Weapons of 
Mass Destruction chaired by Senator Robb and Judge Silbermann. 

Notwithstanding, I believe the disconnect centers around the fact that all advisory 
committees regardless of their designation (Discretionary or 
Non-Discretionary) are independent entities of the ~xecutive Branch called upon to provide 
"independent advice and recommendations1I to the Federal Government. Being an independent 
entity providing "independent advice and recommendationsn does not mean that you are an 
"Independent Presidential Advisory Committee." The DoD is required by law to provide 
"adequate supportN to all advisory committees supported or sponsored by the Department. 
The Department is well aware of the fact that all advisory committees we support are not 
part of the DoD1s organizational structure nor are we supposed to interfere in the 
Membership's deliberate process. 

However, that does not mean that the Commission or any other advisory committee supported 
or sponsored by the DoD has the option to do anything it wants to. The Commission, like 
all other advisory committees, must comply with the rules and regulations that apply to 
the Executive Branch, to include those of the sponsoring Agency. So far the Commission has 
been less than forthright in abiding by all the laws and regulations governing the DoD and 
other agencies in the Executive Branch, to include the Federal Acquisition Regulations, 
the Federal Travel Regulations, and the rules governing the handling of National Security 
Information. 

With regard to the CMS1s Federal Advisory Committee Management Database, you are and you 
will remain listed under the Department of Defense. The only way that this can change is 
if the Congress or the White House directs that your status changes to an "Independent 
Presidential Advisory Committeen, which would mean that the DoD, by law, would have to cut 
off all support to the Commission. The same goes for your Federal Register Notices you 
will continue to file them through the DoD without exception. 

Being listed under the DoD in the GSArs Database or having to file your Federal Register 
Notices through the DoD does not mean that you are part of the DoD or subordinate to the 
SecDef. Nor does it mean that the Department is managing the  omm mission. It has to do with 
complying with the Federal statutes governing Federal advisory committees . . .  To put it in 
simpler terms, OSD does not tell the Army who to pick to be a company commander in the 
lOlst Airborne Division, but the Department, through DoD Directive 1315.7, has the 
prerogative to require the Army to comply with certain rules governing the assignments of 
military personnel (e-g., time-on-station requirements). 

Regarding your statutory authority, I would like to point out two items: 
(a) Mr. Battaglia personally approved the Charter as written, which reads in part "The 
Commission, in accordance with Public Law 101-510, as amended, ...I1; and (b) that portion 
of P.L. 107-107 that pertains to the Commission says, "The Defense Base Closure and 
Realignment Act of 1990 (part A of title XXIX of Public Law 101-510; 10 U.S.C. 2687 note) 
is amended by adding at the end the following new section: ...I1 

Regardless of whether we are talking about the Sunshine Act or the Federal Advisory 
Committee Act, if the Commission fails to comply with the rules laid down by the GSA and 
promulgated by the DoD it does so at its own peril. There are interested people and groups 
just waiting for the Commission to violate the Sunshine Act or the FACA statute so they 
can slow down or stop the Commissionls deliberation with legal action. It has happened 
before and is happening in our areas of the Executive Branch. 

If you are having trouble updating your data then please contact Jackie Sellers for some 
assistance . . .  The concern from the CMS Office is that they are getting queries and they 
(CMS) are concerned about someone having something to complain about. 

Jim 

- - - - -  Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 



Sent: Wednesday, May 25, 2005 6:59 PM 
To: Wilson, Frank, CIV, WHS/APSD 
Cc: Sellers, Jacquelyn, CIV, WHS/APSD; Freeman, James, CTR, WHS/APSD; Hague, David, CIV, 
WSO-BRAC; Carnevale, Diane, CIV, WSO-BRAC; Battaglia, Charles, CIV, WSO-BRAC; Barlow, 
Larry, CIV, WHS/APSD 
Subject: RE: Update of GSA FACA Committees Web Page 

Frank - 

Thanks for your reminder. Most of the information called for in the GSA website is 
already available on our website, http://www.brac.gov/default.asp, but we'll populate this 
as well. My understanding of the GSA website from our conversations was that it was 
primarily for internal government use, not a necessarily a conduit for public release of 
information. 

A few issues with the BRAC "General Informationrf entry for the GSA website. I don't seem 
to be able to edit these items directly. 

The "Department or Agency" is not DOD. The Department or Agency entry should read 2005 
Defense Base Closure and Realignment Commission. The BRAC Commission was established 
independent of DOD to review the DOD recommendations. Here, as with the FR notices, we 
should not be listed in a manner that indicates that the BRAC Commission is a part of DOD 
or subordinate to the Secretary of Defense. 

Our IrSpecific Establishment Authority!! is Pub. L. 107-107 (there is no language in Pub. L. 
101-510 authorizing the 2005 BRAC) 

The "Effective Daten of 107-107 is December 28, 2001 

Our "Committee URLIr is http://www.brac.gov/default.asp. 

Thanks for your help with this. BTW, any progress on my detailing orders, or those of the 
other service members supplied to the Commission from DOD? 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 

From: Wilson, Frank, CIV, WHS/APSD 
Sent: Wednesday, May 25, 2005 1:22 PM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Sellers, Jacquelyn, CIV, WS/APSD; Freeman, James, CTR, WHS/APSD; Hague, David, CIV, 
WSO-BRAC; Carnevale, Diane, CIV, WSO-BRAC; Battaglia, Charles, CIV, WSO-BRAC; Barlow, 
Larry, CIV, WI-IS/APSD 
Subject: Update of GSA FACA Committees Web Page 

Maj . Cowhig, 

I just received a telephone call from the DoD desk officer at GSA FACA Committee 
Management Secretariat. He asked why the data concerning the UDefense Base Closure and 
Realignment ComrnissionO had not been updated. He is attempting to field questions from 



citizens that are unable to find information on the web page. On May 4th Jim Freeman and 
I briefed you on all the duties required of the DFO, one of which is to update the 
official GSA web page which is the official records data repository for FACA Committee 
information. On May 12th Jackie Sellers provided you with a password with which you could 
access the web site and update information. 
Both the Committee Secretariat and my office would appreciate it if you would log on and 
update  t h e  OBRAC 0 5 G  web page. A s  we b r i e f e d  you, given t h e  high v i s i b i l i t y  of t h e  BRAC 
05 Commission it is paramount that all FACA processes and procedures be followed in a 
timely manner. If you have any questions please call either me or Jackie. 

Thank you for your attention to this vital issue. 

Frank 

Frank Wilson, Civ., WI-IS/APSD 

Chief, Administrative Services Division 

Suite 940, CG1 

(703) 601-2554 ext. 113 
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January 17,2005 

MEMORANDUM OF LAW 

TO: Executive Director, Patricia Walker 

FROM: General Counsel, Rumu Sarkar 

SUBJECT: Applicability of the Federal Advisory Committee Act (FACA) and 
Related Legislation 

EXECUTIVE SUMMARY: This memorandum will examine the applicability of the 
Federal Advisory Committee Act (FACA), the Government in the Sunshine Act (the 
"Sunshine Act"), and the Freedom of Information Act (FOIA). In addition, the 
applicability of the Congressional Accountability Act (CAA) to the Overseas Basing 
Commission (the "Commission") will be considered. 

In sum, this memorandum will set forth the reasons why FACA, the Sunshine Act, and 
FOIA do not apply to the Commission, and why the CAA does apply. A separate 
memorandum sets forth recommendations that are advisory in nature to provide practical 
guidance on conducting the Commission's affairs in an efficient and legally compliant 
manner. Records management and disposition as well as close-out procedures for the 
Commission upon its termination will be discussed separately in other memoranda. 

DISCUSSION: 

A. FACA: The U.S. Supreme Court has found that "FACA's principal purpose was to 
enhance the public accountability of advisory committees established by the Executive 
Branch and to reduce wasteful expenditures on them."' Congress passed FACA (made 
effective on 5 January 1973) to oversee and impose accountability on advisory 
committees "established or utilized" by the President, by a federal agency, or by 
Congress "in the interest of obtaining advice or recommendations for the President or one 
or more agencies or officers of the Federal government."2 

1 Public Citizen v. United States Dep't of Justice, 491 U.S. 440,458 (1989). The Court further found that 
FACA's "purpose was to ensure that new advisory committees be established only when essential and that 
their number be minimized; that they be terminated when they have outlived their usefulness; that their 
creation, operation, and duration be subject to uniform standards and procedures; that Congress and the 
public be apprised of their existence, activities, and cost; and that their work be exclusively advisory in 
nature." Id. at 446. 
2 See 5 U.S.C. app. 2 8 3. 
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Thus, FACA deals exclusively with two types of advisory committees, those that advise 
the President, and those that advise the executive agencies of the Federal government. 
Moreover, the legislative history of FACA demonstrates that it was not intended to cover 
commissions or committees that are established solely to advise ~ o n g r e s s . ~  

The question of whether the Federal Advisory Committee Act (FACA), 5 U.S.C. app. 2 
(2000), is applicable to commissions created solely to advise Congress has been 
considered before, and the U.S. Department of Justice, Office of Legal Counsel, has 
concluded that FACA does not apply to such commissions. 

The Office of Legal Counsel considered the applicability of FACA to congressional 
advisory commissions in its opinion, Applicability of the Federal Advisory Committee Act 
to the Native Hawaiians Study ~ornmission.~ In that case, a commission (the "Hawaiian 
Commission") was formed to publish a draft report and to distribute the draft to 
appropriate federal and state agencies, interested organizations, and the public in order to 
solicit their written comments. The Hawaiian Commission was then tasked with issuing 
a final report to the President and to two Congressional committees, making 
recommendations to Congress based on its findings and conclusions. The Office of Legal 
Counsel opinion closely considers whether sending a copy of the final report to the 
President makes the commission an advisory body to the President, thus triggering 
FACA. 

The opinion concludes that: 

Merely sending a copy of the [c]ommission's report to the President would not 
seem to make the [c]omission advisory to the President when its 
recommendations are made only to Congress. Second, even if the final report 
itself could be characterized as "advice," it is unclear that such advice is really for 
the President where other factors and the underlying purpose of the study indicate 
that the [c]omission was created to formulate policy recommendations to 
Congress for future legislation. That the President is to receive a copy of the 
study, perhaps simply as a courtesy or for his general information, does not mean 
the study was intended to "advise" him.5 

Similarly, the Overseas Basing Commission has been tasked to "submit to the President 
and Congress a report which shall contain a detailed statement of the findings and 
conclusions of the Commission, together with recommendations for proposed legislation 

3 See Gannett News Service, Inc. v. Native Hawaiians Study Comm'n, No. 82-0163, at *7, 1982 U.S. Dist. 
LEXIS 18398 (D.D.C. June 1, 1982). See also Metcalf v. Nat'l Petroleum Council, 553 F.2d 176, 178 n.14 
(D.C. Cir. 1977) (stating that "FACA does not specifically mention Congressional advisory committees; 
presumably, the Congress can establish such committees for its own use.") 
4 6 Op. Off. Legal Counsel 39,40 (1982). 
5 Id. at 41; accord Gannett News Service, at *5 ;  Status of the Commission on Railroad Retirement Reform 
for Purposes of the Applicability of Ethics Laws, 13 Op. Off. Legal Counsel 285 (1989) (finding a 
commission to be advisory to Congress, not the President, even though the commission in question was 
statutorily required to submit its report to both the Congress and the President). 
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and administrative actions as it considers appropriate."6 This seems to indicate that the 
primary purpose of the Commission is to advise Congress on recommended legislation, 
rather than to advise the President. Indeed, it would raise constitutional questions if 
Congress appointed individuals to make such legislative proposals on behalf of the 
President, and required the submission of such proposed legislation to ~ o n g r e s s . ~  (Of 
course, all the Commissioners of the Commission have been appointed by members of 
Congress, rather than having been nominated or appointed by the President.) 

The Hawaiians Study Commission opinion also closely examined the legislative history 
of the Hawaiian Commission's organizational statute for further guidance. The opinion 
concludes that the legislative history supports the finding that the Hawaiian Commission 
was created to advise Congress, not the President and therefore, is not subject to FACA.' 

The legislative history of the Overseas Basing Commission reveals that the executive 
branch itself considers the Commission to be a part of the legislative branch. The Office 
of Management and Budget (OMB), an integral part of the Executive Office of the 
President, issued a statement dated July 10,2003, clearly indicating that the 
"Commission would be composed of members appointed by the Congressional leadership 
and would, therefore, be part of the Legislative  ranch."^ 

Finally, the Hawaiians Study Commission opinion also concludes that the Hawaiian 
Commission's report will be not be "utilized" by a federal agency in a manner that 
triggers FACA. lo Under FACA's definition of "utilized," FACA "can only apply if the 
[advisory] committee is established, managed, or controlled for the purpose of obtaining 
advice or recommendations for the federal government."11 The Overseas Basing 
Commission is an independent, self-governing commission that is not influenced, 
managed or controlled by any federal agency or instrumentality. Therefore, there is no 

- - -  

6 Military Construction Appropriations Act, 2004, Pub. L. No. 108-132, § 128(b)(3)(A), 117 Stat. 1374 
(2003). 
7 In fact, the U.S. Justice Department has long recognized that under Article 111, Section 3 of the U.S. 
Constitution, the President has "plenary and exclusive discretion" to submit legislative proposals to 
Congress. "Thus, Congress may not require executive branch officials to submit legislative proposals to 
the Congress." Status of the Commission on Railroad Retirement Reform for Purposes of  the Applicability 
of Ethics Laws, 13 Op. OE Legal Counsel, supra note 5, at 287. Moreover, the appointment by Congress 
of individuals tasked with making such legislative proposals for the executive branch may raise 
constitutional separation of powers questions. Id. 
8 Applicability of the Federal Advisory Committee Act to the Native Hawaiians Study Commission, 6 Op. 
Off. Legal Counsel, supra note 4, at 46. 
9 OMB Statement of Administration Policy, S. 1357 -Military Construction Appropriations Bill, FY 2004, 
July 10,2003, at 2. 
' O  Applicability of the Federal Advisory Committee Act to the Native Hawaiians Study Commission, 6 Op. 
Off. Legal Counsel, supra note 4, at 46; see also Wash. Legal Found. v. U.S. Sentencing Commission, 17 
F.3d 1446, 1450 (D.C. Cir. 1994) (stating that the word "utilized" in FACA is "a stringent standard, 
denoting something along the lines of actual management or control of the advisory committee.") Accord 
Byrd v. U.S. Environmental Protection Agency, 174 F.3d 239,246 (D.C. Cir. 1999); see also Sofamor 
Danek Group, Inc. v. Gaus, 6 1 F.3d 929,936 (D.C. Cir. 1995). 
11 Sofamor, supra note 10, at 936. 
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factual basis upon which to conclude that the Commission's work will be "utilized" by an 
executive branch agency within the narrowly defined context of FACA. 

~everthel'ess, section 128 of the Overseas Basing Commission's organizational statute 
does require the Commission's final report to "include a proposal by the Commission for 
an overseas basing strategy for the Department of Defense in order to meet the current 
and future mission of the Department." However, the inclusion of this proposed strategy 
does not automatically mean that it will be used to formulate policy or be adopted by the 
Department of Defense (DoD). Even if this were to be the case, at least one federal court 
has recognized that the subsequent use of a report of an advisory group by a federal 
agency does not trigger FACA.'~ 

In conclusion, therefore, based on the above discussion and analysis, FACA does not 
apply to the  omm mission.'^ 

B. Sunshine Act: The Sunshine Act was enacted in 1976 to "provide the public with 
information regarding the decision-making processes of the Federal Government 'while 
protecting the rights of individuals and the ability of the Government to carry out its 
re~~ons ib i l i t i es . "~~ Accordingly, an agency subject to the Sunshine Act must give 
reasonable notice of its meetings and make its meetings open to public observation, 
unless the agency has properly decided to close the meeting, or a portion thereof, 
pursuant to one of the Act's ten exemptions, l 5  generally mirroring those exemptions 
found in FOIA. 

The Sunshine Act applies to "any agency, as defined in section 552(e) of title [5] [i.e., 
FOIA], headed by a collegial body composed of two or more individual members, a 
majority of whom are appointed by the President with the advice and consent of the 
Senate, and any subdivision thereof authorized to act on behalf of the agency."16 

The Hawaiians Study Commission case, cited earlier, also examines at length the 
applicability of the Government in the Sunshine Act, 5 U.S.C. 4 552b (2000). The 
opinion concluded that the Hawaiian Commission was: (a) not an advisory committee 
under FACA; (b) not an agency as defined by the Administrative Procedure Act (APA), 5 

l2 Id. (finding that the "subsequent and optional" use of an advisory committee's work product by the 
Executive Branch does not implicate FACA). 
13 On an additional note, the fact that the Overseas Basing Commission filed a charter with the General 
Services Administration (GSA) pursuant to FACA, and the fact that the fimding for the Commission 
derives from the Military Construction Appropriations Act, 2004, a part of the appropriations bill for the 
DoD, an executive department, are not dispositive criteria in determining whether a commission should be 
part of the executive branch. See Status of the Commission on Railroad Retirement Reform for Purposes of 
the Applicability ofEthics Laws, 13 Op. Off. Legal Counsel, supra note 5, at n. 11. In other words, these 
facts alone do not automatically transform the Overseas Basing Commission into a part of the executive 
branch. 
14 Symons v. Chrysler Corp. Loan Guarantee Bd., 670 F.2d 238,239 (D.C. Cir. 1981). 
15 5 U.S.C. § 552b(c). This section is also referenced in section 10 of FACA in recognition that meetings of 
FACA committees may be closed in accordance with the provisions of the Sunshine Act. 
l6  Id. at Q 552b(a)(l). 
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TALKING POINTS: January 1 1,2005 

Is FACA, Government in the Sunshine Act, and FOIA applicable to advisory 
commissions created to advise Conmess? 

I. FACA (5 U.S.C. app. 2)(2000): 

A. Statutory Purpose and Legislative History: 

"FACA's principal purpose was to enhance the public accountability of 
advisory committees established by the Executive Branch and to reduce 
wasteful expenditures on them." Public Citizen v. United States Dep't of 
Justice, 491 U.S. 440,458 (1989). 
The legislative history of FACA demonstrates that it was not intended to 
cover commissions or committees that are established solely to advise 
Congress. See Gannett News Service, Inc. v. Native Hawaiians Study 
Comm'n, No. 82-0163, at *7,1982 U.S. Dist. LEXIS 18398 (D.D.C. June 
1, 1982). See also Metcalf v. Nat'l Petroleum Council, 553 F.2d 176, 178 
n. 14 (D.C. Cir. 1977) (stating that "FACA does not specifically mention 
Congressional advisory committees; presumably, the Congress can 
establish such committees for its own use.") 

B. Applicability of the Federal Advisory Committee Act to the Native Hawaiians 
Study Commission, 6 Op. Off. Legal Counsel 39 (1982): 

Mere transmission of advisory committee report to President does not 
trigger FACA. (Id. at 40; accord Gannett News Service, at "5; Status of 
the Commission on Railroad Retirement Reform for Purposes of the 
Applicability of Ethics Laws, 13 Op. Off. Legal Counsel 285 (1989) 
(finding a commission to be advisory to Congress, not the President, even 
though the commission in question was statutorily required to submit its 
report to both the Congress and the President). 
Legislative history of the commission in question determines whether 
Congress intended the commission to advise the President. In OBC's 
case, the Office of Management and Budget (OMB), an integral part of the 
Executive Office of the President, issued a statement dated July 10,2003, 
clearly indicating that the "Commission would be composed of members 
appointed by the Congressional leadership and would, therefore, be part of 
the Legislative Branch." (OMB Statement of Administration Policy, S. 
135 7 - Military Construction Appropriations Bill, FY 2004, July 1 0,2003, 
at 2.) 
Advisory committee's report will not be "utilized" by the executive 
branch. Under FACA's definition of "utilized," FACA "can only apply if 
the if the [advisory] committee is established, managed, or controlled for 
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the purpose of obtaining advice or recommendations for the federal 
government." (Sofarnor Danek Group, Inc. v. Gaus, 61 F.3d 929,936 
(D.C. Cir. 1995). (See also Wash. Legal Found. v. U.S. Sentencing 
Commission, 17 F.3d 1446, 1450 (D.C. Cir. 1994) (stating that the word 
"utilized" in FACA is "a stringent standard, denoting something along the 
lines of actual management or control of the advisory committee.") 
Accord Byrd v. U.S. Environmental Protection Agency, 174 F.3d 239,246 
(D.C. Cir. 1999). 
The OBC is an independent, self-governing commission that is not 
influenced, managed or controlled by any federal agency or 
instrumentality. Therefore, its report to Congress and the President will 
not be "utilized" by a federal agency in the narrowly defined context of 
FACA. 
Moreover, the possible subsequent use of its report by DoD does not 
trigger FACA. (See Sofarnor, supra 6 1 F.3d at 93 6, finding that the 
"subsequent and optional" use of an advisory committee's work product 
by the Executive Branch does not implicate FACA.) 

* In light of the above, it appears that FACA does not apply to the OBC. 

11 Government in the Sunshine Act (the "Sunshine Act9')(5 U.S.C. 8 
552b)(2000): 

The Sunshine Act applies to "any agency, as defined in section 552(e) of title [5] 
[i.e., FOIA], headed by a collegial body composed of two or more individual 
members, a majority of whom are appointed by the President with the advice and 
consent of the Senate, and any subdivision thereof authorized to act on behalf of 
the agency." (Id. at 8 552b(a)(l)). 
The Sunshine Act may be deemed inapplicable to the OBC for two reasons. 
First, none of its members were appointed by the President with the advice and 
consent of the Senate. All of the Commissioners were appointed by members of 
Congress. 
Secondly, the Commission is not an "agency" as defined by the Sunshine Act. 
The Sunshine Act incorporates the definition of "agency" as defined by FOIA, 5 
U.S.C. 5 552(e). FOIA, in turn, incorporates the definition of "agency" used in 
the APA, 5 U.S.C. $551(1). However, the APA specifically exempts Congress 
from its provisions under 5 U.S.C. 5 551(1)(A). This section defines "agency" as 
"each authority of the Government of the United States, whether or not it is 
within or subject to review by another agency, but does not include- the 
Congress." 
The APA exemption for Congress has been broadly construed to mean the entire 
legislative branch. (See Wash. Legal Found., supra, 17 F.3d at 1449 (holding 
that "the Library of Congress (part of the legislative branch but a separate entity 
from 'the Congress' narrowly defined) is exempt from the APA because its 
provisions do not apply to 'the Congress'-that is, the legislative branch"). See 
also Syrnons v. Chrysler Corp. Loan Guarantee Bd., 670 F.2d 238,243 (D.C. Cir. 
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198 1) (finding that Congress chose a narrow definition of "agency" and not a 
broad, all-encompassing definition when it enacted the Sunshine Act). 
Nevertheless, it is recommended that notices of public hearings and meetings of 
the Commission be published as notices in the Federal Register in a timely 
fashion, if not actually 15 days in advance of such meetings, in order to solicit 
public participation and make the proceedings of the OBC as transparent as 
practicable. This recommendation has already been implemented by the OBC. 

111. FOIA (5 U.S.C. fj 552)(2000): 

The OBC is excluded fiom FOIA's definition of "agency" since the APA's 
definition (excluding Congress) is used. The exception for "Congress" has been 
broadly interpreted to apply "to Congress and its institutions . . . . for example, the 
Library of Congress has been considered to be exempt from FOIA under the 
'Congress' exemption." (Mayo v. U.S. Gov't Printing Off., 839 F. Supp. 697 
(N.D. Cal. 1992) (citing Ethnic Employees of Library of Congress v. Boorstin, 
751 F.2d 1405, 1416 n.15 (D.C. Cir. 1985)). 
In Mayo v. US. Government Printing Ofice, supra, 839 F. Supp. at 700, the 
Court held that the US Government Printing Office was exempt fiom FOIA since 
it is "clearly a unit of the legislative branch." The Court further noted that quasi- 
congressional bodies and institutions such as the General Accounting Office, the 
Office of Technology Assessment, the Copyright Office and the Government 
Printing Office are part of the legislative branch and, therefore, exempt from 
FOIA. (Id.) 
Thus, as part of the legislative branch, OBC may be held exempt from FOIA. 
However, it is recommended that the official records of the OBC be made 
available to the public in a public reading room that has already been established 
on the OBC's premises, and that further, such documents also be made available 
as e-documents accessible on the Commission's website. These 
recommendations have already been implemented. 
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U.S.C. 8 551, and FOIA, 5 U.S.C. § 552; and therefore, (c) not an agency for purposes of 
the Sunshine ~ c t . ' ~  The same conclusion applies to the Overseas Basing Commission. 

In fact, the Sunshine Act does not apply to the Overseas Basing Commission for two 
reasons. First, none of its members were appointed by the President with the advice and 
consent of the Senate. As mentioned above, all of the Commissioners were appointed by 
members of Congress. 

Secondly, the Commission is not an "agency" as defined by the Sunshine Act. The 
Sunshine Act incorporates the definition of "agency" as defined by FOIA, 5 U.S.C. 5 
552(e). FOIA, in turn, incorporates the definition of "agency" used in the APA, 5 U.S.C. 
5 55 l(1). 

However, the APA specifically exempts Congress from its provisions under 5 U.S.C. 5 
55 1 (])(A). This section defines "agency" as "each authority of the Government of the 
United States, whether or not it is within or subject to review by another agency, but does 
not include- the Congress." The exemption for Congress has been broadly construed to 
mean the entire legislative branch.18 Therefore, since the application of the Sunshine Act 
is defined by the scope of the APA, congressional advisory committees (as part of the 
legislative branch) are exempt fi-om its coverage. 

In conclusion, the Overseas Basing Commission is not subject to the Sunshine Act since 
its members were not Presidentially appointed and Senate confirmed. Further, it is not an 
"agency" within the scope of the APA or FOIA and consequently, does not fall within the 
scope of the Sunshine Act. 

However, it is recommended that notices of public hearings and meetings of the 
Commission be published as notices in the Federal Register in a timely fashion, if not 
actually 15 days in advance of such meetings,19 in order to solicit public participation and 
make the proceedings of the Commission as transparent as practicable. This 
recommendation has already been implemented by the Commission. 

17 Applicability of the Federal Advisory Committee Act to the Native Hawaiians Study Commission, 6 Op. 
Off. Legal Counsel, supra note 4, at 46. 
18 See Wash. Legal Found., supra note 10, 17 F.3d at 1449 (holding that "the Library of Congress (part of 
the legislative branch but a separate entity fiom 'the Congress' narrowly defmed) is exempt from the APA 
because its provisions do not apply to 'the Congress'-that is, the legislative branch"). See also Symons, 
supra note 14,670 F.2d at 243 (finding that Congress chose a narrow definition of "agency" and not a 
broad, all-encompassing definition when it enacted the Sunshine Act). 
19 The General Services Administration (GSA) has promulgated regulations requiring that FACA 
committees provide 15 days advance notice of their meetings by publication in the Federal Register. See 
41 C.F.R. 4 105-54.301(i). Please note, however, that the Federal Register Act explicitly exempts entities 
in the judicial and legislative branches of the government from its provisions. The Act defines an "agency" 
to mean "the President of the United States, or an executive department . . . but not the legislative or 
judicial branches of the Government." See 4 U.S.C. $ 1501. See also Washington LegalFoundation, supra 
note 10, 17 F.3d at 1449. 
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C. Freedom of Information Act ( ~ 0 1 ~ ) : ~ '  For the reasons discussed above, the 
Commission does not fall within FOIA's definition of "agency." In other words, for 
purposes of FOIA, the definition of "agency" does not include "Congress" since FOIA 
uses the same definition as the one used in the APA. The exception for "Congress" has 
been broadly interpreted to apply "to Congress and its institutions . . . . for example, the 
Library of Congress has been considered to be exempt from FOIA under the 'Congress' 
exemption."21 In Mayo v. US. Government Printing Ofice, the Court held that the US 
Government Printin Office was exempt from FOIA since it is "clearly a unit of the $ legislative bran~h."~ 

The Court further noted that quasi-congressional bodies and institutions such as the 
General Accounting Office, the Office of Technology Assessment, the Copyright Office 
and the Government Printing Office are part of the legislative branch and, therefore, 
exempt from FOIA.~) Thus, as part of the legislative branch, the Overseas Basing 
Commission is exempt fiom the requirements of FOIA. 

Nevertheless, federal courts have recognized a "common law right of access"24 to public 
records of advisory committees that are not otherwise subject to FACA or FOIA. If the 
document being sought is a public record, then the court has established a balancing test 
weighing the government's interest in keeping the document secret against the public's 
interest in d i sc los~ re .~~  

Upon further consideration in additional proceedings in the Washington Legal 
Foundation case, the Court examined the documents that were not initially disclosed by 
the Sentencing Commission and found that the documents were preliminary or incidental 
to the commission's work. Although the commission was statutorily obligated to 
"consult with authorities" on various aspects of the federal criminal justice system, the 
Court held that the commission was not required to keep a record of its proceedings or its 
research. The records sought, therefore, were not public records and thus, were beyond 
the scope of the common law right of access. Thus, the Court did not rule on the 

20 FOIA, 5 U.S.C. 5 552, establishes a presumption of law that all records of governmental agencies are 
accessible to the public, unless they are specifically exempted from disclosure by FOIA or another statute. 
Section 552(a)(2) requires that agencies make available for public inspection or copying (or for sale) 
certain basic agency records that are to be made available in agency reading rooms and, for records created 
on or after November 1, 1996, in "electronic" reading rooms accessible by computer. Finally, all other 
records, unless exempt from required disclosure under section 552(b) or excluded from FOIA coverage 
under section 552(c), must be disclosed to the public upon request. 
2 1 Mayo v. U.S. Gov't Printing O E ,  839 F. Supp. 697 (N.D. Cal. 1992) (citing Ethnic Employees of 
Library of Congress v. Boorstin, 751 F.2d 1405, 1416 n.15 @.C. Cir. 1985)). See also Ostheimer v. 
Chumbley, 498 F. Supp. 890,892 (D. Mont. 1980) (holding that the U.S. Tax Court was established by 
Congress as an Article I court in 1969, thus becoming a part of the legislative branch of government and, 
therefore, exempt from FOIA). 
22 839 F. Supp. at 700. 
23 Id. 
24 See, e.g., Nixon v. Warner Comm., Inc., 435 U.S. 589 (1978). 
25 See Washington Legal Foundation, supra, note 10,17 F.3d at 145 1-52. Accord, Pentagen Techs. Int'l, 
Ltd. v. Comm. on Appropriations of the U.S. House of Representatives, 20 F. Supp.2d 41,45 (D.D.C. 
1998). 
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balancing test, and did not require the Sentencing Commission to disclose the records in 
question.26 

While the Commission's records may not necessarily be "public records" subject to 
disclosure to the public under a common law right of access, it is recommended, 
however, that the official records of the Commission be made available to the public in a 
public reading room that has already been established on the Commission's premises, and 
that further, such documents also be made available as e-documents accessible on the 
Commission's website. These recommendations have already been implemented. 

In addition, a separate memorandum will examine the scope of the application of the 
Federal Records Act, 44 U.S.C. 55  3 101-3 107, and provide guidance on setting up a 
records management system, if required. Disposition and retirement of federal records 
will also be addressed. (This is a separate issue from the requirements of disclosing 
federal records to the public under FOIA.) 

D. Congressional Accountability Act: And finally, to be noted in this context, the 
Congressional Accountability Act (CAA) of 1995, makes certain laws applicable to the 
legislative branch.27 While advisory groups like the Commission are not specifically 
coveredT8 it is worthwhile to simply note for the record that the following laws, among 
others, have been made applicable to the legislative branch pursuant to 2 U.S.C. 5 1302: 
(1) Fair Labor Standards Act of 1938,29 U.S.C. 5 201, et seq.; (2) Title VII of the Civil 
Rights Act of 1964,42 U.S.C. 5 2000e et seq.; (3) Americans with Disabilities Act of 
1990,42 U.S.C. 5 12101 et seq.; (4) Age Discrimination in Employment Act of 1967,29 
U.S.C. 5 621 et seq. ; (5) Family and Medical Leave Act of 1993,29 U.S.C. 5 261 1 et 
seq.; (6) Occupational Safety and Health Act of 1970,29 U.S.C. 5 651 et seq. ; and (7) 
Rehabilitation Act of 1973,29 U.S.C. $ 701 et seq.. 

The CAA also established the Office of Compliance to oversee implementation of the 
Act and additional information is available on their website at 
httr>://www.comvliance.~ov.html. While this may not have any immediate relevance to 
the Commission's mission and the conduct of its work, it is hereby noted for the record. 

CONCLUSION: As part of the legislative branch, the Commission is exempt from the 
provisions of FACA, the Sunshine Act and FOIA for the reasons discussed above. It is 
nevertheless recommended, and discussed in further detail in a separate memorandum, 
that Federal Register notices continue to be issued in a timely manner giving public 
notice of the Commission's meetings and that, further, official records be made available 
for public inspection and copying. These practices will, to the extent practicable, provide 
public access to the Commission's proceedings and official documents. 

26 Washington Legal Foundation v. U S .  Sentencing Comm 'n., 89 F.3d 897,907 (D.C. Cir. 1996). 
27 2 U.S.C. 5 1301 (2000). 
28 Id. 
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Federal Advisory Committee 
Management 

AGENCY: Office of Governmentwide 
Policy, GSA. 
ACTION: Final rule. 

SUMMARY: The General Services 
Administration IGSA) is revisine . , " 
Federal Property Management 
Regulations (FPMR) coverage on Federal 
advisory committee management and 
moving it into the Federal Management 
Regulation (FMR). A cross-reference is 
added to the FPMR to direct readers to 
the coverage in the FMR. The FMR 
coverage is written in plain language to 
provide agencies with updated 
regulatory material that is easy to read 
and understand. This action is 
necessary due to legislative and policy 
changes that have occurred. and judicial 
decizons that have been i sked  iince 
the regulation was last updated. It is 
based also on suggestions for 
improvement from other Federal 
agencies and interested parties, and 
clarifies how the regulation applies or 
does not apply to certain situations. 
EFFECTIVE DATE: August 20, 2001. 
FOR FURTHER INFORMATION CONTACT: 
Charles F. Howton, Deputy Director, 
Committee Management Secretariat 
(202) 273-3561, or electronically at the 
following Internet address: 
charles.howton@gsa.gov. 
SUPPLEMENTARY INFORMATION: 

A. Background 
GSA's authority for administering the 

Federal Advisory Committee Act 
(FACA), as amended, 5 U.S.C., App. 
(also referred to as "the Act"), is 
contained in section 7 of the Act and 
Executive Order 12024 (42 FR 61445; 3 
CFX 1977 Comp., p. 158). Under 
Executive Order 12024, the President 
delegated to the Administrator of 
General Services all of the functions 
vested in the President by the Act. 
GSA's responsibilities for administering 
the Act have been delegated to the 
Associate Administrator for 
Governmentwide Policy and to the 
Director of the Committee Management 
Secretariat. 

In a previous issue of the Federal 
Register (62 FX 31550, June 10, 1997), 
GSA published an Advance Notice of 
Proposed Rulemaking (ANPRM) and 
requested comments. Additional 

comments were requested from the 
Interagency Committee on Federal 
Advisory Committee Management. GSA 
requested comments on: (1) Suggested 
issues to address; (2) specific 
recommendations about changes needed 
in the current Federal Advisory 
Committee Management subpart; (3) 
examples of situations where FACA was 
either a useful tool or a hindrance to 
public involvement; and (4) GSA's 
intent to include illustrative examples 
and principles. On January 14,2000, 
GSA published a proposed rule in the 
Federal Register (65 FR 2504) and 
requested comments over a 60-day 
period ending on March 14, 2000. All 
comments received were considered in 
drafting this final rule. 

This final rule provides 
administrative and interpretive 
guidelines and management controls for 
Federal agencies to implement the 
provisions of the Act, and is intended to 
improve the management and operation 
of Federal advisory committees in the 
executive branch. 

B. Discussion of Comments 
Twenty-six commenters responded to 

the invitation for comments, including 
twenty commenters from the executive 
branch and six commenters from non- 
Federal sources. Of the twenty 
comments received from executive 
branch sources, three comments were 
submitted by subcomponents of a 
Federal department or agency. A total of 
fifty-nine specific issues or 
recommendations were identified, of 
which seven were either fully 
supportive of the proposed rule or 
concerned typographical errors. GSA 
addressed the disposition of the 
remaining fifty-two issues or 
recommendations as  follows: 

The Final Rule Should Include More 
Guidance Relating to the Management 
of Advisory Committees, Including the 
Impact of Other Statutes and Issues on 
Day-to-Day Operations 

Several commenters provided 
suggestions regarding the addition of 
guidance on issues that, although not 
addressed by the Act, likely would 
improve the management of advisory 
committees. For example, one 
commenter suggested that the final rule 
include a provision to encourage 
agencies to streamline their internal 
processes and procedures in order to 
expedite the establishment of advisory 
committees. Other commenters 
requested that GSA: (1) Provide more 
detailed provisions on the 
compensation of advisory committee 
members and staff, and experts and 
consultants; (2) expand the range of 

information required to be listed in an 
advisory committee's charter to include 
the nature and disposition of records; 
and (3) incorporate new regulatory 
requirements for increasing access to 
advisory committee information, such 
as providing meeting notices, minutes, 
and reports via the Internet. 

In response to these 
recommendations, GSA expanded the 
number of examples included within 
the final rule to illustrate how other 
statutes or issues potentially could 
affect the effective management of 
advisory committees. 

In addition, GSA reorganized the 
examples and other guidance into 
appendices to avoid any ambiguity 
between actions required by the Act and 
the final rule, and actions that are 
suggested only within an implementing 
framework of "best practices." In the 
final rule, a "Key Points and Principles" 
appendix appears at the end of each 
subpart to which it relates. 

In applying the "best practices" 
offered in the appendices, users of the 
final rule should continue to examine 
the extent to which other factors, 
including agency-specific statutory 
provisions and internal agency 
procedures, may affect a specific 
advisory committee or program. 
Although GSA believes that the 
examples contained in the appendices 
to the final rule represent the 
circumstances most commonly 
encountered during the day-to-day 
management of advisory committees, 
the listing is not exhaustive and must be 
supplemented based upon the unique 
requirements of the user. 

Provide Additional Guidance Regarding 
What Advisory Committees and Their 
Subcommittees Must Do To Comply 
With the Act 

Many commenters expressed concern 
over language contained in the preamble 
to the proposed rule relating to coverage 
of subcommittees under the Act. The 
preamble to the proposed rule noted 
that: 

The applicability of the procedural 
requirements contained in FACA and this 
proposed rule to subcommittees of advisory 
committees has been clarified. GSA's current 
FACA regulation does not make clear that 
subcommittees reporting to a parent 
committee are not subject to FACA. Indeed, 
the regulation states just the opposite, 
providing that "[s]ubcommittees that do not 
function independently of the full or parent 
advisory committee" are subject to all 
requirements of FACA except the 
requirement for a charter. (See 41 CFR 101- 
6.1007(b)(3).) This provision is problematic 
for two reasons. First, it applies FACA more 
broadly than the statute itself requires. 
Second, it essentially creates a special type 
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of advisory committee that is subject to some, 
but not all of FACA's requirements, which 
has no foundation in the statute. Under 
FACA, a group is either an advisory 
committee subject to all of the statutory 
requirements, or it is not an advisory 
committee, and therefore not subject to any 
of its requirements. Because a subcommittee 
which reports to a parent committee is not 
an "advisory committee" under FACA, there 
is no legal basis for applying any of FACA's 
requirements to such a subcommittee. 

In evaluating the comments received, 
GSA notes that there were no objections 
to the exclusions contained in 5 102- 
3.185 of the proposed rule (now 5 102- 
3.160 of the final rule), relating to 
"What activities of an advisory 
committee are not subject to the notice 
and open meeting requirements of the 
Act?" The exclusions in 102-3.160 of 
the final rule continue to cover the types 
of activities routinely performed by 
subcommittees. By this reasoning GSA 
sought to bring into harmony these 
activities with those provisions in the 
proposed rule differentiating 
subcommittees reporting to a parent 
advisory committee from those 
reporting directly to a Federal officer or 
agency. 

However, the preamble to the 
proposed rule did not explain and 
describe adequately the legal framework 
for GSA's decision to differentiate 
subcommittees that report only to a 
parent advisory committee more clearly 
from advisory committees that report 
directly to a Federal officer or agency. 
The Act defines the term "advisory 
committee" as "any committee, * * * 
or any subcommittee or other subgroup 
thereof which is established or utilized 
by the President or an agency in the 
interest of obtaining advice or 
recommendations for the President or 
one or more agencies or officers of the 
Federal Government". Under this 
definition, a subcommittee is an 
"advisory committee" subject to the Act 
if it provides advice to the President or 
a Federal officer or agency. Most 
subcommittees, however, report only to 
a parent advisory committee and it is 
the parent committee that is normally 
responsible for providing advice or 
recommendations to the Government. In 
this conventional scenario, the 
subcommittee is not subject to the Act 
because it is not providing advice to the 
Government. 

Case law supports this conclusion. In 
National Anti-Hunger Coalition v. 
Executive Committee, 557 FSupp. 524 
(D.D.C.), aff'd, 711 F.2d 1071 (D.C. Cir. 
1983), the question presented was 
whether the Act applied to task forces 
reporting to the Executive Committee of 
the President's Private Sector Survey on 

Cost Control in the Federal Government. 
The task forces had no authority to 
make recommendations to agencies or to 
the President. Instead, their function 
was to do the "preliminary work of the 
survey, including fact-gathering, 
statistical evaluations, and the 
formulation of preliminary reports." 
(557 F.Supp. at 526). Although it was 
undisputed that the Executive 
Committee was subject to the Act, the 
court held that the Act did not apply to 
the task forces under the following 
reasoning: 

There is no question that the task forces are 
intimately involved in the gathering of 
information about federal programs and the 
formulation of possible recommendations for 
consideration of the Committee. That is not 
enough to render them subject to the FACA. 
The Act itself applies only to committees 
"established or utilized by" the President or 
an agency "in the interest of obtaining advice 
or recommendations for the President or one 
or more agencies." The Act does not cover 
groups performing staff functions such as 
those performed by the so-called task forces. 
(557 FSupp. at 529). (See also Association of 
American Physicians and Surgeons v. 
Clinton, 997 F.2d 898, 911-913 [D.C. Cir. 
19931.) 

GSA believes that as a result of this 
decision, subcommittees that report to a 
parent advisory committee generally are 
not subject to the Act. GSA also believes 
that subcommittees whose advice or 
recommendations are provided directly 
to a Federal officer or agency are subject 
to the Act. However, GSA further 
believes that this decision does not 
shield those subcommittees from 
coverage under the Act whose advice or 
recommendations are not subject to 
deliberation by their parent advisory 
committees. 

From this reasoning, it is not 
permissible for parent advisory 
committees simply to "rubber-stamp" 
the advice or recommendations of their 
subcommittees, thereby depriving the 
public of its opportunity to know about, 
and participate contemporaneously in, 
an advisory committee's deliberations. 
Agencies are cautioned to avoid 
excluding the public from attending any 
meeting where a subcommittee develops 
advice or recommendations that are not 
expected to be reviewed and considered 
by the parent advisory committee before 
being submitted to a Federal officer or 
agency. These exclusions may run 
counter to the provisions of the Act that 
require contemporaneous access to the 
advisory committee deliberative 
process. 

To address these issues more clearly, 
GSA strengthened language in the final 
rule by: (1) Adding a new 5 102-3.35 
that outlines policies relating to 
subcommittees; (2) clarifying language 

in 5 102-3.145 relating to subcommittee 
meetings; and (3) clarifying the 
examples contained in Appendix A to 
Subpart C. 

Correct and Clarify the Definition of 
"Utilized" 

Nine commenters recommended that 
GSA revise its definition of the term, 
"utilized" to conform to governing case 
law. 

As noted by some of the commenters, 
the definition of the term "utilized" in 
5 102-3.30 of the proposed rule 
inadvertently misstated the applicable 
legal test. The proposed rule stated that 
a committee is "utilized within the 
meaning of the Act when the President 
or a Federal agency exercises actual 
management and control over its 
operation." This construction would 
require an agency both to have 
management of the committee and to 
exercise control over the committee 
before the committee can be deemed 
"utilized." The proper statement of the 
"utilized" test is whether an agency 
either has management of the committee 
or, in some fashion other than 
management, exercises control over the 
committee. 

The controlling legal authority is 
Washington Legal Foundation v. U. . 
Sentencing Commission, 17 F.3d 1446 
(D.C. Cir. 1994). In that case, the appeals 
court gave structure to the US.  Supreme 
Court's prior decision interpreting the 
term "utilized." (See Public Citizen v. 
Department of Justice, 491 U.S. 440 
(1989).) The appeals court ruled that the 
word "utilized indicates "something 
along the lines of actual management or 
control of the advisory committee." (17 
F.3d at 1450). The operative criterion for 
determining whether a committee has 
sufficiently close ties to an agency in 
order to render it "utilized" is whether 
the agency has either management of 
the committee or exerts some other type 
of control, but not necessarily both. 

Similarly, 5 102-3.50(b) of the 
proposed rule (now 5 102-3.185(b) of 
the final rule) used the phrase "actual 
management and control" with regard to 
section 15 of the Act. In explaining the 
relationship between Federal agencies 
and the National Academy of Sciences 
(NAS) and the National Academy of 
Public Administration (NAPA) covered 
by section 15 of the Act, 5 102-3.50(b) 
of the proposed rule states that 
"[a]gencies must not manage or control 
the specific procedures adopted by each 
academy." However, committees 
covered by section 15 of the Act must 
be under both the actual management 
and the control of the academies, not 
that of a Federal agency. In this 
instance, the use of the conjunctive 
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word "and" is appropriate and indicates 
that the academies cannot relinquish 
either management or control of their 
committees to Federal agencies. 

Accordingly, GSA revised the 
language contained in the final rule by 
changing management and control to 
management or control in the definition 
of the term "utilized," now in 102- 
3.25 of the final rule, and in those 
instances in which it appears in the 
"Key Points and Principles" guidance in 
the appendices to the final rule. 

Clarify the Application of the Act to 
Agency Interactions With the Public 

Several commenters noted that 
Federal agencies are increasingly reliant 
on local communities, individual 
citizens, and interested parties to obtain 
information, advice, or 
recommendations on which to base 
decisions. They expressed concerns 
that: (1) Uncertainty about the scope of 
the Act creates a disincentive for 
Federal officers and agencies wishing to 
engage in public outreach; (2) the 
requirements of the Act are being 
interpreted differently within and 
among agencies; and (3) GSA's current 
regulations do not adequately 
differentiate between those groups and 
activities covered by the Act and others 
that are not. (See 41 CFR 101-6.10.) 

GSA recognizes that the broad 
definition in the Act of an "advisory 
committee" might be interpreted to 
extend coverage by the Act to any 
gathering or two or more persons from 
whom the President or other Federal 
officers or agencies seek advice or 
recommendations. However, in the 
cases discussed above, the courts have 
rejected such a broad reading of 
"advisory committee." GSA believes 
that the sections in the final rule on 
definitions and on groups not covered 
by the Act, §§ 102-3.25 and 102-3.40, 
respectively, clarify the limits of the 
coverage by, or scope of, the Act when 
applied to ether. 

Within &is group of comments. GSA 
noted a consistent theme related to the 
need for more information regarding 
public participation tools and 
techniques that would allow for more 
collaboration that is not subject to the 
Act. Although advisory committees 
support Federal decisions in a variety of 
situations, GSA believes that the ability 
of agencies to interact with the public in 
numerous other ways is particularly 
important because advisory committees 
are only one method for agencies to 
obtain the views of the public for their 
programs. Federal agencies may engage 
in continuous collaboration using 
diverse, but complimentary, tools, 
techniques, and methods. Whether or 

not a selected approach includes the use 
of advisow committees, the potential or 
perceived"applicability of th i  Act must 
not prevent constructive collaboration 
from taking place. Agencies are 
encouraged to contact GSA concerning 
not only the use of Federal advisory 
committees, but also for information 
about alternative forms of public 
involvement. 

In GSA's view, agencies have broad 
latitude to consult with the public using 
many different approaches that are not 
subject to the Act. Public consultation 
formats that generally fall outside of the 
scope of the Act include public 
meetings, information exchange forums, 
meetings initiated with or by non- 
governmental organizations, Federal 
participation on groups that are not 
established or utilized by the 
Government, and certain work products 
generated by contractors as a result of 
consultation with the public. 

While FACA is not a public 
participation statute, it directly affects 
how the executive branch is held 
accountable for the use and 
management of Federal advisory 
committees as a major means of 
obtaining public involvement. Within 
this context, agencies wishing to consult 
with private individuals, non- 
governmental organizations, or with the 
public at large through other 
assemblages often must consider 
whether or not the Act applies to a 
given situation. 

The number and range of scenarios 
presented by the commenters 
underscore the importance of presenting 
a clearer understanding of how advisory 
committees are established by Federal 
agencies or how the Government's 
relationship with groups not established 
within the meaning of the Act may 
nevertheless become subject to the Act 
if they are utilized. Based upon the 
comments received, the circumstances 
under which advisory committees are 
established within the executive branch 
amear to be well understood. 
i&ordingly, GSA retained the language 
contained in 6 102-3.30 of the D ~ O D O S ~ ~  
rule in § 102-3.25 of the final Aleand 
throughout subpart B. 

However, as noted in the above 
discussion of the proposed rule's 
treatment of the term "utilized," 
agencies must determine whether or not 
their relationship with a group created 
by non-Federal entities constitutes 
actual management or control within 
the meaning of the Act. To help 
agencies make this determination, GSA 
has included within the final rule 
several new examples illustrating the 
application of the actual management 
or control test to different situations. 

These additions are contained in the 
"Key Points and Principles" guidance in 
Appendix A to Subpart A. 

Explain the Relationship Between 
Committees Established by the National 
Academy of Sciences (NAS) or the 
National Academy of Public 
Administration (NAPA) and the Act 

The Federal Advisory Committee Act 
Amendments of 1997, Public Law 105- 
153, December 17, 1997, established 
separate procedures for committees that 
are managed and controlled by NAS or 
NAPA. Subpart E of the final rule 
contains implementing instructions for 
the new section 15 of FACA. 

Clarify the Distinction Between Advisory 
Committees Subject to the Act and 
Operational Committees Not Covered by 
the Act 

Five commenters suggested that 
further guidance in the final rule is 
necessary to assist agencies in 
differentiating an operational committee 
not covered by the Act from one that 
performs primarily advisory functions 
and is, therefore, subject to the Act. GSA 
added guidance within Appendix A to 
Subpart A listing those characteristics 
generally associated with committees 
having primarily operational, as 
opposed to advisory, functions. 

Clarify the Applicability of the Act to 
Advisory Committee Meetings 
Conducted Through Electronic Means 

Four commenters supported GSA's 
language contained in the proposed rule 
extending the definition of "committee 
meeting" to meetings conducted in 
whole or Dart through electronic means. 
~owever,~two comGenters suggested 
additional clarifications, which GSA has 
adopted. 

First, GSA slightly modified the 
definition of "committee meeting" 
contained in 102-3.25 of the final rule 
to include a "gathering" of advisory 
committee members whether in person 
or through electronic means. This 
change was made to highlight coverage 
by the Act of both physical and 
"virtual" meetings conducted by such 
means as a teleconference, 
videoconference, the Internet, or other 
electronic medium. 

Second, GSA amended the language 
contained in 5 102-3.140 of the final 
rule to provide for adequate public 
access to advisory committee meetings 
that are conducted in whole or part 
through electronic means. This change 
complements existing policy covering 
advisory committee meetings that are 
held within a physical setting, such as 
a conference room, by ensuring that 
agencies adequately plan for public 
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participation by adding additional 
capability (such as a designated number 
of public call-in lines for a 
teleconference) to ensure access to 
committee deliberations. 

Provide Additional Guidance on 
Balanced Representation and Selection 
of Members 

One commenter expressed concern 
that the proposed rule did not contain 
sufficient guidance on balanced 
representation and the selection of 
members. GSA recognizes that the 
guidance contained in the proposed rule 
is limited to the language of the Act, but 
believes that the provisions of section 
5(c) of the Act are broad enough to 
allow for agency discretion in 
determining advisory committee 
representation and membership relative 
to applicable statutes, Executive orders, 
and the needs of the agency responsible 
for the advisory committee. 

However, GSA added a list of possible 
considerations within Appendix A to 
Subpart B that, while not 
comprehensive or universally 
applicable, may help in developing a 
plan for balancing an advisory 
committee's membership. 

Emphasize the Importance of 
Maximizing an Advisory Committee's 
Independent Judgment 

Five commenters offered various 
suggestions to address the requirement 
contained in section 5(b)(3) of the Act, 
which is intended to ensure that the 
work products of an advisory committee 
reflect the group's independent 
judgment. 

Included among these suggestions 
were recommendations from the U.S. 
Office of Government Ethics (OGE) that 
GSA modify the language contained in 
§ 102-3.155 of the proposed rule (now 
contained in Appendix A to Subpart C 
of the final rule) to clarify the 
applicability of conflict of interest 
statutes and other Federal ethics rules to 
advisory committee members. GSA 
adopted all of OGE's suggestions. 

The remaining suggestions received 
concerned the appointment of advisory 
committee members, including a 
recommended change to § 102-3.155 of 
the proposed rule (now Appendix A to 
Subpart C) to clarify that: (1) An agency 
may appoint a member to an advisory 
committee based upon the 
recommendation of an organization to 
be represented; and (2) 
recommendations from an advisory 
committee may be a part of an agency's 
process to nominate new members. GSA 
adopted these changes and suggestions. 

Provide Additional Guidance on the 
Management of Federal Records 

GSA received suggestions from the 
National Archives and Records 
Administration (NARA) regarding three 
areas where additional guidance on 
records management issues could be 
useful. Specifically, NARA 
recommended that 5 102-3.190 of the 
proposed rule: (1) Be expanded to 
include all recordkeeping requirements 
specified by the Act, not just those 
relating to advisory committee minutes; 
(2) include a statement that records 
should be scheduled for disposition 
before actual termination of the advisory 
committee; and (3) with regard to 
information that must be included 
within an advisory committee's charter, 
include a determination as to whether 
its records fall within the Presidential 
Records Act, 44 U.S.C. Chap 22. 

GSA addressed these 
recommendations by expanding 5 102- 
3.200 of the proposed rule (now 
Appendix A to Subpart D) to include 
additional guidance relating to records 
management and to highlight the 
applicability and importance of Federal 
recordkeeping statutes and policies to 
advisory committee operations. GSA 
decided to include this guidance within 
this appendix because the Act generally 
is silent on records management issues, 
with the exception of the 
responsibilities of the 
CommitteeManagement Officer (CMO) 
in section 8(b)(2) of the Act. 

Pursuant to the National Archives and 
Records Administration Act, 44 
U.S.C.Chap. 21, the Archivist of the 
United States is responsible for records 
management in the Federal 
Government. includine the issuance of 
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regulations and guidance for records 
retention and dis~osition. The 
Archivist, workik in conjunction with 
the agencies" Records Management 
Officers, also is responsible for 
identifying records that are appropriate 
for transfer to the permanent Archives 
of the United States and those that must 
be processed in accordance with the 
Presidential Records Act. 

Strengthen Provisions Relating to the 
Public's Access to Advisory Committee 
Records 

Two commenters suggested that the 
final rule contain more explicit 
guidance regarding the public's access 
to committee records under section 
lo@) of the Act. In particular, the 
commenters recommended adding 
language describing the circumstances 
under which records may be withheld 
pursuant to the Freedom of Information 
Act (FOIA), as amended, 5 U.S.C. 552. 

GSA believes that timely access to 
advisory committee records is an 
important element of the public access 
provisions of the Act and, therefore, 
agrees with these suggestions. GSA 
further believes that there are two 
separate, but equally important issues 
related to the availability of advisory 
committee records under section lo@) 
of FACA: (I)  The extent to which 
records may be protected from 
disclosure under FOIA; and (2) the 
extent to which agencies may require 
that requests for non-exempt records be 
processed under the request and review 
process established by section 552(a)(3) 
of FOIA. 

Section 10(b) of the Act provides that: 
Subject to section 552 of title 5, United 

States Code, the records, reports, transcripts, 
minutes, appendixes, working papers, drafts, 
studies, agenda, or other documents which 
were made available to or prepared for or by 
each advisory committee shall be available 
for public inspection and copying at a single 
location in the offices of the advisory 
committee or the agency to which the 
advisory committee reports until the advisory 
committee ceases to exist. 

The purpose of section 10(b) of the 
Act is to provide for the 
contemporaneous availability of 
advisory committee records that, when 
taken in conjunction with the ability to 
attend advisory committee meetings, 
ensures that interested parties have a 
meaningful opportunity to comprehend 
fully the work undertaken by the 
advisory committee. Records covered by 
the exemptions set forth in section 
552(b) of FOIA generally may be 
withheld. However, it should be noted 
that FOIA Exemption 5 generally cannot 
be used to withhold documents 
reflecting an advisory committee's 
internal deliberations. 

An opinion of the Office of Legal 
Counsel, U.S. Department of Justice, 12 
Op. O.L.C. 73, April 29, 1988, entitled 
"Disclosure of Advisory Committee 
Deliberative Materials," concludes that 
FOIA Exemption 5 "is not generally 
applicable to materials prepared by or 
for an advisory committee, but that it 
does extend to protect privileged 
documents delivered from the agency to 
an advisory committee." The opinion 
further states that: 

This construction gives meaning to 
exemption 5 without vitiating Congress' 
enumeration of deliberative documents such 
as working papers and drafts as subject to 
disclosure. It is also supported by a close 
reading of exemption 5 itself. Because by its 
terms exemption 5 protects only inter-agency 
and intra-agency documents and because an 
advisory committee is not an agency, 
documents do not receive the protection of 
exemption 5 by virtue of the fact that they 
are prepared by an advisory committee. On 
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the other hand, documents prepared by an 
agency do not lose the protection of 
exemption 5 by virtue of the fact that they 
are delivered to an advisory committee. 

In determining whether or not such 
records fall within these narrow 
exclusions, the OLC opinion provides 
that consideration should be given to 
determining whether or not section 
10(b) of FACA is applicable in the first 
instance. As noted in the OLC opinion: 

Section lob) itself applies only to 
materials made available to or prepared for 
or by an advisory committee established by 
statute or reorganization plan or established 
or utilized by the President or an agency. 5 
U.S.C. app. I, 3(2), 10(b). Accordingly, in 
determining whether a document is to be 
disclosed the first issue is not whether it is 
subject to an exemption under 5 U.S.C. 552 
but whether it meets this threshold 
definition. 

In explaining this threshold 
determination of whether particular 
records are subject to the section lO(b) 
disclosure requirement, the OLC 
opinion states that: 

The courts and this Office have construed 
the concept of advisory committees 
established or utilized by the President or an 
agency to preclude section lO(b)'s 
application to the work prepared by a staff 
member of an advisory committee or a 
staffing entity within an advisory committee, 
such as an independent task force limited to 
gathering information, or a subcommittee of 
the advisory committee that is not itself 
established or utilized by the President or 
agency, so long as the material was not used 
by the committee as a whole. 

Although advisory committee records 
may be withheld under the provisions 

of FOIA if there is a reasonable 
expectation that the records sought fall 
within the exemptions contained in 
section 552(b) of FOIA, agencies may 
not require members of the public or 
other interested parties to file requests 
for non-exempt advisorv committee 
records unde; the requ&t and review 
process established by section 552(a)(3) 
of FOIA. 

In Food Chemical News v. 
Department of Health and Human 
Services, 980 F.2d 1468, 299 U.S. App. 
DC 25, the appeals court held that: 
Under section 10(b) of FACA an agency is 
generally obligated to make available for 
public inspection and copying all materials 
that were made available to or prepared for 
or by an advisory committee. Except with 
respect to those materials that the agency 
reasonably claims to be exempt from 
disclosure pursuant to FOIA, a member of the 
public need not request disclosure in order 
for FACA lob) materials to be made 
available. Thus, whenever practicable, all 
10(b) materials must be available for public 
inspection and copying before or on the date 
of the advisory committee meeting to which 
they apply. 

Accordingly, GSA included language 
within 5 102-3.170 of the final rule 
describing the policy to be followed in 
implementing section 10(b) of the Act, 
and included additional guidance in 
Appendix A to Subpart D concerning 
the applicability of FOIA to records 
covered by section 10(b) of FACA. 

Improve the Organization of the Final 
Rule 

During the course of evaluating 
comments received from all sources, 

GSA conducted a review of the 
proposed rule's general organization 
and structure for the purpose of 
achieving greater clarity and 
consistency in presentation. This effort 
led to a number of changes, such as 
redesignating the "Key Points and 
Principles" sections following each 
subpart as appendices. Other changes 
were made throughout the final rule to 
improve alignment between section 
headings and the material that follows. 
Similar changes were made within the 
appendices in order to improve the 
linkage between the examples or 
questions and the corresponding 
guidance. 

In addition, GSA reorganized the final 
rule to redesignate subpart B as subpart 
E to improve the flow of information 
distinguishing Federal advisory 
committees subject to the Act fkom 
those committees created by the 
National Academy of Sciences (NAS) or 
the National Academy of Public 
Administration (NAPA) which, if not 
utilized by the executive branch, are not 
subject to the Act's provisions. Section 
numbers previously assigned in the 
proposed rule affected by the 
redesignation of subpart B as subpart E, 
subpart C as subpart B, subpart D as 
subpart C, and subpart E as subpart D 
have been changed accordingly. 

C. Technical and Procedural Comments 
The final rule incorporates several 

technical and procedural 
recommendations made by a range of 
commenters, particularly in the 
following sections or appendices: 

SectionIAppendix I Modification 

102-3.60 ....................................... Specific procedures for consulting with the Secretariat have been eliminated. GSA will issue separate guid- 
ance to agencies covering the administration of the consultation requirement. 

102-3.130 ....................................... All references to compensation limits imposed by the Act have been updated, and references to alternative 
similar agency compensation systems other than the General Schedule have been included. 

Appendix A to Subpart B ................ 

Appendix A to Subpart I3 ................ 

Appendix A to Subpart C ................ 

102-3.130 ...................................... I All references to the word, "handicapped," have been replaced with the phrase, "with disabilities." 

Addition of guidance relating to the achievement of "balanced" advisory committee membership. 

Addition of guidance covering the legal duration of the charter of an advisory committee required by statute 
where Congress authorizes the advisory committee for a period exceeding two years. 

Addition of guidance addressing the designation of an alternate Designated Federal Officer (DFO). 

Appendix A to Subpart D ................ Addition of guidance regarding activities that are not subject to the notice and open meeting requirements 
of the Act. 

102-3.165 ....................................... The requirement for the completion of advisory committee meeting minutes now requires the DFO to en- 
sure certification within the time limit specified. 

D. Consultation With Other Federal rule with respect to uniform fair rates of been established after consultation with 
Agencies compensation for comparable services the U.S. Office of Personnel 

Pursuant to section 7(d) of the Act, of members and staff i f ,  and experts and Management (OPM). 

the guidelines contained in this final consultants to advisory committees have 
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Although not required by the Act, the 
guidelines contained i n  this final rule 
that refer to  the applicability of conflict 
of interest statutes and other Federal 
ethics rules to advisory committee 
members have been established after 
consultation with the U.S. Office of 
Government Ethics (OGE). 

Although not required by the Act, the 
guidelines contained i n  this final rule 
that relate to  the management of 
advisory committee records have been 
established after consultation with the 
National Archives and Records 
Administration (NARA). 

E. Executive Order 12866 

GSA has determined that this final 
rule is a significant rule for the purposes 
of Executive Order 12866 of September 
30, 1993. 

F. Regulatory Flexibility Act 

GSA has determined that this final 
rule will not have a significant 
economic impact on a substantial 
number of small entities (including 
small businesses, small organizational 
units, and small governmental 
jurisdictions) within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601, 
et seq. The rule does not impact small 
entities and applies only to Federal 
officers and agencies. 

G. Paperwork Reduction Act 

The Paperwork Reduction Act does 
not apply because this final rule does 
not contain any information collection 
requirements that require the approval 
of the Office of Management and Budget 
(OMB) under 44 U.S.C. 3501, et seq. 

H. Small Business Regulatory 
Enforcement Fairness Act 

This final rule is being submitted for 
Congressional review as prescribed 
under 5 U.S.C. 801. 

List of Subjects in 41  CFR Parts 101-6 
and 102-3 

Advisory committees, Government 
property management. 

Dated: July 5, 2001. 
Stephen A. Perry, 
Administrator of Geneml Services. 

For the reasons set forth i n  the 
preamble, GSA amends 41  CFR chapters 
101 and 102 as follows: 

CHAPTER 101-[AMENDED] 

PART 101-6-MISCELLANEOUS 
REGULATIONS 

1. Subpart 101-6.10 is revised to read 
as follows: 

Subpart 101-6.10-Federal Advisory 
Committee Management 

Authority: Sec. 205(c), 63 Stat. 390 (40 
U.S.C. 486(c)); sec. 7, 5 U.S.C., App.; and 
E.O. 12024,3 CFR, 1977 Comp., p. 158. 

§101-6.1001 Cross-reference to the 
Federal Management Regulation (FMR) (41 
CFR chapter 102, parts 102-1 through 102- 
220). 

For Federal advisory committee 
management information previously 
contained in this subpart, see FMR part 
102-3 (41 CFR part 102-3). 

CHAPTER 102-[AMENDED] 

2. Part 102-3 is added to subchapter 
A of chapter 102 to read as  follows: 

PART 102-&FEDERAL ADVISORY 
COMMITTEE MANAGEMENT 

Subpart A-What Policies Apply To 
Advisorv Committees Established Within 
the ~xecutive Branch? 
Sec. 
102-3.5 What does this subpart cover and 

how does it apply? 
102-3.10 What is the purpose of the Federal 

Advisory Committee Act? 
102-3.15 Who are the intended users of this 

part? 
102-3.20 How does this part meet the needs 

of its audience? 
102-3.25 What definitions apply to this 

part? 
102-3.30 What policies govern the use of 

advisory committees? 
102-3.35 What policies govern the use of 

subcommittees? 
102-3.40 What types of committees or 

groups are not covered by the Act and 
this part? 

Appendix A to Subpart A of Part 102-3-Key 
Points and Principles 

Subpart 8-How Are Advisory Committees 
Established, Renewed, Reestablished, and 
Terminated? 
102-3.45 What does this subpart cover and 

how does it apply? 
102-3.50 What are the authorities for 

establishing advisory committees? 
102-3.55 What rules apply to the duration 

of an advisory committee? 
102-3.60 What procedures are required to 

establish, renew, or reestablish a 
discretionary advisory committee? 

102-3.65 What are the public notification 
requirements for discretionary advisory 
committees? 

102-3.70 What are the charter filing 
requirements? 

102-3.75 What information must be 
included in the charter of an advisory 
committee? 

102-3.80 How are minor charter 
amendments accomplished? 

102-3.85 How are maior charter 
amendments accoiplished? 

Au~endix A to Sub~art B of Part 102-3-Kev . - 
Points and Prikiples 

Subpart C-How Are Advisory Committees 
Managed? 

102-3.90 What does this subpart cover and 
how does it apply? 

102-3.95 What principles apply to the 
management of advisory committees? 

102-3.100 What are the responsibilities and 
functions of GSA? 

102-3.105 What are the responsibilities of 
an agency head? 

102-3.110 What are the responsibilities of a 
chairperson of an independent 
Presidential advisory committee? 

102-3.115 What are the responsibilities and 
functions of an agency Committee 
Management Officer (CMO)? 

102-3.120 What are the responsibilities and 
functions of a Designated Federal Officer 
(DFO)? 

102-3.125 How should agencies consider 
the roles of advisory committee members 
and staff? 

102-3.130 What policies apply to the 
appointment, and compensation or 
reimbursement of advisory committee 
members, staff, and experts and 
consultants? 

Appendix A to Subpart C of Part 102-3-Key 
Points and Principles 

Subpart D-Advisory Committee Meeting 
and Recordkeeping Procedures 
102-3.135 What does this subpart cover 

and how does it apply? 
102-3.140 What policies apply to advisory 

committee meetings? 
102-3.145 What policies apply to 

subcommittee meetings? 
102-3.150 How are advisory committee 

meetings announced to the public? 
102-3.155 How are advisory committee 

meetings closed to the public? 
102-3.160 What activities of an advisory 

committee are not subject to the notice 
and open meeting requirements of the 
Act? 

102-3.165 How are advisory committee 
meetings documented? 

102-3.170 How does an interested party 
obtain access to advisory committee 
records? 

102-3.175 What are the reporting and 
recordkeeping requirements for an 
advisory committee? 

Appendix A to Subpart D of Part 102-3-Key 
Points and Principles 

Subpart E-How Does This Subpart Apply 
to Advice or Recommendations Provided to 
Agencies by the National Academy of 
Sciences or the National Academy of Public 
Administration? 
102-3.180 What does this subpart cover 

and how does it apply? 
102-3.185 What does this subpart require 

agencies to do? 
Appendix A to Subpart E of Part 102-3-Key 

Points and Principles 

Authority: Sf!c. 205(c), 63 Stat. 390 (40 
U.S.C. 486(c)); sec. 7, 5 U.S.C., App.; and 
E.O. 12024,3 CFR, 1977 Comp., p. 158. 
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Subpart A-What Policies Apply to 
Advisory Committees Established 
Within the Executive Branch? 

5 102-3.5 What does this subpart cover 
and how does it apply? 

This subpart provides the policy 
framework that must be used by agency 
heads in applying the Federal Advisory 
Committee Act (FACA), as amended (or 
"the Act"), 5 U.S.C., App., to advisory 
committees they establish and operate. 
In addition to listing key definitions 
underlying the interpretation of the Act, 
this subpart establishes the scope and 
applicability of the Act, and outlines 
specific exclusions from its coverage. 

5 102-3.10 What is the purpose of the 
Federal Advisory Committee Act? 

FACA governs the establishment, 
operation, and termination of advisory 
committees within the executive branch 
of the Federal Government. The Act 
defines what constitutes a Federal 
advisory committee and provides 
general procedures for the executive 
branch to follow for the operation of 
these advisory committees. In addition, 
the Act is designed to assure that the 
Congress and the public are kept 
informed with respect to the number, 
purpose, membership, activities, and 
cost of advisory committees. 

5 102-3.15 Who are the intended users of 
this part? 

(a) The primary users of this Federal 
Advisory Committee Management part 
are: 

(1) Executive branch officials and 
others outside Government currently 
involved with an established advisory 
committee; 

( 2 )  Executive branch officials who 
seek to establish or utilize an advisory 
committee; 

(31 Executive branch officials and 
others outside Government who have 
decided to pursue, or who are already 
engaged in, a form of public 
involvement or consultation and want 
to avoid inadvertently violating the Act; 
and 

(4) Field personnel of Federal 
agencies who are increasingly involved 
with the public as part of their efforts to 
increase collaboration and improve 
customer service. 

(b) Other types of end-users of this 
part include individuals and 
organizations outside of the executive 
branch who seek to understand and 
interpret the Act, or are seeking 
additional guidance. 

5 102-3.20 How does this part meet the 
needs of its audience? 

This Federal Advisory Committee 
Management part meets the general and 

specific needs of its audience by 
addressing the following issues and 
related topics: 

(a) Scope and applicability. This part 
provides guidance on the threshold 
issue of what constitutes an advisory 
committee and clarifies the limits of 
coverage by the Act for the benefit of the 
intended users of this part. 

(b) Policies and guidelines. This part 
defines the policies, establishes 
minimum requirements, and provides 
guidance to Federal officers and 
agencies for the establishment, 
operation, administration, and duration 
of advisory committees subject to the 
Act. This includes reporting 
requirements that keep Congress and the 
public informed of the number, 
purpose, membership, activities, 
benefits, and costs of these advisory 
committees. These requirements form 
the basis for implementing the Act at 
both the agency and Governmentwide 
levels. 

(c) Examples and principles. This part 
provides summary-level key points and 
principles at the end of each subpart 
that provide more clarification on the 
role of Federal advisory committees in 
the larger context of public involvement 
in Federal decisions and activities. This 
includes a discussion of the 
applicability of the Act to different 
decisionmaking scenarios. 

5 102-3.25 What definitions apply to this 
part? 

The following definitions apply to 
this Federal Advisory Committee 
Management part: 

Act means the Federal Advisory 
Committee Act, as amended, 5 U.S.C., 
APP. 

Administrator means the 
Administrator of General Services. 

Advisory committee subject to the 
Act, except as specifically exempted by 
the Act or by other statutes, or as not 
covered by this part, means any 
committee, board, commission, council, 
conference, panel, task force, or other 
similar group, which is established by 
statute, or established or utilized by the 
President or by an agency official, for 
the purpose of obtaining advice or 
recommendations for the President or 
on issues or policies within the scope of 
an agency official's responsibilities. 

Agency has the same meaning as in 5 
U.S.C. 551(1). 

Committee Management Officer 
("CMO"), means the individual 

Committee Management Secretariat 
("Secretariat"), means the organization 
established pursuant to section 7(a) of 
the Act, which is responsible for all 
matters relating to advisory committees, 
and carries out the responsibilities of 
the Administrator under the Act and 
Executive Order 12024 (3 CFR, 1977 
Comp., p. 158). 

Committee meeting means any 
gathering of advisory committee 
members (whether in person or through 
electronic means) held with the 
approval of an agency for the purpose of 
deliberating on the substantive matters 
upon which the advisory committee 
provides advice or recommendations. 

Committee member means an 
individual who serves by appointment 
or invitation on an advisory committee 
or subcommittee. 

Committee staff means any Federal 
employee, private individual, or other 
party (whether under contract or not) 
who is not a committee member, and 
who serves in a support capacity to an 
advisory committee or subcommittee. 

Designated Federal Officer ("DFO"), 
means an individual designated by the 
agencv head, for each advisorv 
cGmkittee for which the ageicy head is 
responsible, to implement the 
provisions of sections 10(e) and (fl of 
the Act and any advisory committee 
procedures of the agency under the 
control and supervision of the CMO. 

Discretionary advisory committee 
means any advisory committee that is 
established under the authority of an 
agency head or authorized by statute. 
An advisory committee referenced in 
general (non-specific) authorizing 
language or Congressional committee 
report language is discretionary, and its 
establishment or termination is within 
the legal discretion of an agency head. 

Independent Presidential advisory 
committee means any Presidential 
advisory committee not assigned by the 
Congress in law, or by President or the 
President's delegate, to an agency for 
administrative and other support. 

Non-discretionary advisory committee 
means any advisory committee either 
required by statute or by Presidential 
directive. A non-discretionary advisory 
committee required by statute generally 
is identified specifically in a statute by 
name, purpose, or functions, and its 
establishment or termination is beyond 
the legal discretion of an agency head. 

Presidential advisory committee 
means any advisory committee 
authorized by the congress or directed 

designated by the agency head to by the President to advise the President. 
implement the provisions of section 8(b) Subcommittee means a group, 
of the Act and any delegated generally not subject to the Act, that 
responsibilities of the agency head reports to an advisory committee and 
under the Act. not directly to a Federal officer or 
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agency, whether or not its members are 
drawn in whole or in part kom the 
parent advisory committee. 

Utilized for the purposes of the Act, 
does not have its ordinary meaning. A 
committee that is not established by the 
Federal Government is utilized within 
the meaning of the Act when the 
President or a Federal office or agency 
exercises actual management or control 
over its operation. 

Q 102-3.30 What policies govern the use of 
advisory committees? 

The policies to be followed by Federal 
departments and agencies in 
establishing and operating advisory 
committees consistent with the Act are 
as follows: 

(a) Determination of need in the 
public interest. A discretionary advisory 
committee may be established only 
when it is essential to the conduct of 
agency business and when the 
information to be obtained is not 
already available through another 
advisory committee or source within the 
Federal Government. Reasons for 
deciding that an advisory committee is 
needed may include whether: 

(1) Advisory committee deliberations 
will result in the creation or elimination 
of (or change in) regulations, policies, or 
guidelines affecting agency business; 

(2) The advisory committee will make 
recommendations resulting in 
significant improvements in service or 
reductions in cost; or 

(3) The advisory committee's 
recommendations will provide an 
important additional perspective or 
viewpoint affecting agency operations. 

(b) Termination. An advisory 
committee must be terminated when: 

(1) The stated objectives of the 
committee have been accomplished; 

(2) The subject matter or work of the 
committee has become obsolete by the 
passing of time or the assumption of the 
committee's functions by another entity; 

(3) The agency determines that the 
cost of operation is excessive in relation 
to the benefits accruing to the Federal 
Government; 

(4) In the case of a discretionary 
advisory committee, upon the 
expiration of a period not to exceed two 
years, unless renewed; 

(5) In the case of a non-discretionary 
advisory committee required by 
Presidential directive, upon the 
expiration of a period not to exceed two 
years, unless renewed by authority of 
the President; or 

(6) In the case of a non-discretionary 
advisory committee required by statute, 
upon the expiration of the time 
explicitly specified in the statute, or 
implied by operation of the statute. 

(c) Balanced membership. An 
advisory committee must be fairly 
balanced in its membership in terms of 
the points of view represented and the 
functions to be performed. 

(d) Open meetings. Advisory 
committee meetings must be open to the 
public except where a closed or 
partially-closed meeting has been 
determined proper and consistent with 
the exemption(s) of the Government in 
the Sunshine Act, 5 U.S.C. 552b(c), as 
the basis for closure. 

(e) Advisoryfunctions only. The 
function of advisory committees is 
advisory only, unless specifically 
provided by statute or Presidential 
directive. 

Q 102-3.35 What policies govern the use of 
subcommittees? 

(a) In general, the requirements of the 
Act and the policies of this Federal 
Advisory Committee Management part 
do not apply to subcommittees of 
advisory committees that report to a 
parent advisory committee and not 
directly to a Federal officer or agency. 
However, this section does not preclude 
an agency kom applying any provision 
of the Act and this part to any 
subcommittee of an advisory committee 
in any articular instance. 

(b) T E ~  creation and operation of 
subcommittees must be approved by the 
agency establishing the parent advisory 
committee. 

Q 102-3.40 What types of committees or 
groups are not covered by the Act and this 
part? 

The following are examples of 
committees or groups that are not 
covered by the Act or this Federal 
Advisory Committee Management part: 

(a) Committees created by the 
National Academy of Sciences (NAS) or 
the National Academy of Public 
Administration (NAPA). Any committee 
created by NAS or NAPA in accordance 
with section 15 of the Act, except as 
otherwise covered by subpart E of this 
part; 

(b) Advisory committees of the Central 
Intelligence Agency and the Federal 
Reserve System. Any advisory 
committee established or utilized by the 
Central Intelligence Agency or the 
Federal Reserve System; 

(c) Committees exempted by statute. 
Any committee specifically exempted 
from the Act by law; 

(d) Committees not actually managed 
or controlled by the executive branch. 
Any committee or group created by non- 
Federal entities (such as a contractor or 
private organization), provided that 
these committees or groups are not 
actually managed or controlled by the 
executive branch; 

(e) Groups assembled to provide 
individual advice. Any group that meets 
with a Federal official(s), including a 
public meeting, where advice is sought 
from the attendees on an individual 
basis and not from the group as a whole; 

(f) Groups assembled to exchange 
facts or information. Any group that 
meets with a Federal official(s) for the 
purpose of exchanging facts or 
information; 

(g) Intergovernmental committees. 
Anv committee com~osed whollv of 
full-time or perman&t part-timgofficers 
or employees of the Federal Government 
and elected officers of State, local and 
tribal governments (or their designated 
employees with authority to act on their 
behalf), acting in their official 
capacities. However, the purpose of 
such a committee must be solely to 
exchange views, information, or advice 
relating to the management or 
implementation of Federal programs 
established pursuant to statute, that 
explicitly or inherently share 
intergovernmental responsibilities or 
administration (see guidelines issued by 
the Office of Management and Budget 
(OMB) on section 204(b) of the 
Unfunded Mandates Reform Act of 
1995, 2 U.S.C. 1534(b), OMB 
Memorandum M-95-20, dated 
September 21, 1995, available from the 
Committee Management Secretariat 
(MC), General Services Administration, 
1800 F Street, NW., Washington, DC 
20405-0002); 

(h) Intragovernmental committees. 
Any committee composed wholly of 
full-time or permanent part-time officers 
or employees of the Federal 
Government; 

(i) Local civic groups. Any local civic 
group whose primary function is that of 
rendering a public service with respect 
to a Federal program; 

(j) Groups established to advise State 
or local officials. Any State or local 
committee, council, board, commission, 
or similar group established to advise or 
make recommendations to State or local 
officials or agencies; and 

(k) Operational committees. Any 
committee established to ~erform 
primarily operational as opposed to 
advisory functions. Operational 
functiohs are those spkcifically 
authorized by statute or Presidential 
directive, such as making or 
implementing Government decisions or 
policy. A committee designated 
operational may be covered by the Act 
if it becomes primarily advisory in 
nature. It is the responsibility of the 
administering agency to determine 
whether a committee is primarily 
operational. If so, it does not fall under 
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the requirements of the Ac t  and this Appendix A to Subpart A of Part 102- asked questions and identifies key points and 
part. 3-Key Points and Principles principles that may be applied to situations 

not covered elsewhere in this subpart. The 
This appendix provides additional guidance follows: 

guidance in the form of answers to frequently 

Key points and principles 1 Section@) 1 Question(s) I Guidance 

I. FACA applies to advisory 
committees that are either 
"established" or "utilized" 
by an agency. 

II. The development of con- 
sensus among all or some 
of the attendees at a public 
meeting or similar forum 
does not automatically in- 
voke FACA. 

1. A local citizens group 
wants to meet with a Fed- 
eral official(s) to help im- 
prove the condition of a 
forest's trails and quality of 
concessions. May the Gov- 
ernment meet with the 
group without chartering 
the group under the Act? 

2. May an agency official at- 
tend meetings of external 
groups where advice may 
be offered to the Govern- 
ment during the course of 
discussions? 

3. May an agency official 
participate in meetings of 
groups or organizations as 
a member without char- 
tering the group under the 
Act? 

4. Is the Act applicable to 
meetings between agency 
officials and their contrac- 
tors, licensees, or other 
"private sector program 
partners?" 

1. If, during a public meeting 
of the "town hall" type 
called by an agency, it ap- 
pears that the audience is 
achieving consensus, or a 
common point of view, is 
this an indication that the 
meeting is subject to the 
Act and must be stopped? 

A. The answer to questions 1, 2, and 3 is 
yes, if the agency does not either "estab- 
lish" or "utilize" (exercise "actual man- 
agement or control" over) the group. (i) 
Although there is no precise legal defini- 
tion of "actual management or control," 
the following factors may be used by an 
agency to determine whether or not a 
group is "utilized" within the meaning of 
the Act: (a) Does the agency manage or 
control the group's membership or other- 
wise determine its composition? (b) Does 
the agency manage or control the group's 
agenda? (c) Does the agency fund the 
group's activities? (ii) Answering "yes" to 
any or all of questions 1, 2, or 3 does not 
automatically mean the group is "utilized" 
within the meaning of the Act. However, 
an agency may need to reconsider the 
status of the group under the Act if the 
relationship in question essentially is in- 
distinguishable from an advisory com- 
mittee established by the agency. 

9. The answer to question 4 is no. Agen- 
cies often meet with contractors and li- 
censees, individually and as a group, to 
discuss specific matters involving a con- 
tract's solicitation, issuance, and imple- 
mentation, or an agency's efforts to en- 
sure compliance with its regulations. Such 
interactions are not subject to the Act be- 
cause these groups are not "established" 
or "utilized" for the purpose of obtaining 
advice or recommendations. 

A. No, the public meeting need not be 
stopped. (i) A group must either be "es- 
tablished" or "utilized" by the executive 
branch in order for the Act to apply. (ii) 
Public meetings represent a chance for 
individuals to voice their opinions and/or 
share information. In that sense, agencies 
do not either "establish" the assemblage 
of individuals as an advisory committee or 
"utilize" the attendees as an advisory 
committee because there are no ele- 
ments of either "management" or "con- 
trol" present or intended. 
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Key points and principles 

Ill. Meetings between a Fed- 
eral official(s) and a collec- 
tion of individuals where ad- 
vice is sought from the 
attendees on an individual 
basis are not subject to the 
Act. 

IV. Meetings between Federal, 
State, local, and tribal elect- 
ed officials are not subject 
to the Act. 

V. Advisory committees estab- 
lished under the Act may 
perform advisory functions 
only, unless authorized to 
perform "operational" duties 
by the Congress or by Pres- 
idential directive. 

- - -- 

1. May an agency official 
meet with a number of per- 
sons collectively to obtain 
their individual views with- 
out violating the Act? 

2. Does the concept of an 
"individual" apply only to 
"natural persons?" 

1. Is the exclusion from the 
Act covering elected offi- 
cials of State, local, and 
tribal governments acting 
in their official capacities 
also applicable to associa- 
tions of State officials? 

1. Are "operational commit- 
tees" subject to the Act, 
even if they may engage in 
some advisory activities? 

Guidance 

A. The answer to questions 1 and 2 is yes. 
The Act applies only where a group is es- 
tablished or utilized to provide advice or 
recommendations "as a group." (i) A 
mere assemblage or collection of individ- 
uals where the attendees are providing 
individual advice is not acting "as a 
group" under the Act. (ii) In this respect, 
"individual" is not limited to "natural per- 
sons." Where the group consists of rep- 
resentatives of various existing organiza- 
tions, each representative individually 
may provide advice on behalf of that per- 
son's organization without violating the 
Act, if those organizations themselves are 
not "managed or controlled" by the agen- 
cy. 

A. Yes. The scope of activities covered by 
the exclusion from the Act for intergovern- 
mental activities should be construed 
broadly to facilitateFederal/State/local/trib- 
al discussions on shared intergovern- 
mental program responsibilities or admin- 
istration. Pursuant to a Presidential dele- 
gation, the Office of Management and 
Budget (OMB) issued guidelines for this 
exemption, authorized by section 204(b) 
of the Unfunded Mandates Reform Act of 
1995, 2U.S.C. 1534(b). (See OMB Memo- 
randum M-95-20, dated September 21, 
1995, published at 60 FR 50651 (Sep- 
tember 29, 1995), and which is available 
from the Committee Management Secre- 
tariat (MC), General Services Administra- 
tion, 1800 F Street, NW, Washington, DC 
20405-0002). 

4. No, so long as the operational functions 
performed by the committee constitute 
the "primary" mission of the committee. 
Only committees established or utilized by 
the executive branch in the interest of ob- 
taining advice or recommendations are 
subject to the Act. However, without spe- 
cific authorization by the Congress or di- 
rection by the President, Federal func- 
tions (decisionmaking or operations) can- 
not be delegated to, or assumed by, non- 
Federal individuals or entities. 
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APPENDIX A TO SUBPART A-Continued 

Key points and principles 

VI. Committees authorized by 
the Congress in law or by 
Presidential directive to Der- 
form primarily "operational" 
functions are not subiect to 
the Act. 

1. What characteristics are 
common to "operational 
comrnittees?" 

2. A cornmittee created by 
the Congress by statute is 
responsible, for example, 
for developing plans and 
events to commemorate 
the contributions of wildlife 
to the enjoyment of the 
Nation's parks. Part of the 
committee's role includes 
providing advice to certain 
Federal agencies as may 
be necessary to coordinate 
these events. Is this com- 
mittee subject to FACA? 

Subpart 6--How Are Advisory 
Committees Established, Renewed, 
Reestablished, and Terminated? 

§ 102-3.45 What does this subpart cover 
and how does it apply? 

Requirements for establishing and 
terminating advisory committees vary 
depending on the establishing entity 
and the source of authority for the 
advisory committee. This subpart covers 
the procedures associated with the 
establishment, renewal, 
reestablishment, and termination of 
advisory committees. These procedures 
include consulting with the Secretariat, 
preparing and filing an advisory 
committee charter, publishing notice in 
the Federal Register, and amending an 
advisory committee charter. 

102-3.50 What are the authorities for 
establishing advisory committees? 

FACA identifies four sources of 
authority for establishing an advisory 
committee: 

(a) Required by statute. By law where 
the Congress establishes an advisory 
committee, or specifically directs the 
President or an agency to establish it 
(non-discretionary); 

(b] Presidential authority. By 
Executive order of the President or other 
Presidential directive (non- 
discretionary); 

(c) Authorized by statute. By law 
where the Congress authorizes, but does 

not direct the President or an agency to 
establish it (discretionary); or 

(d) Agency authority. By an agency 
under general authority in title 5 of the 
United States Code or under other 
general agency-authorizing statutes 
(discretionary). 

102-3.55 What rules apply to the 
duration of an advisory committee? 

(a) An advisory committee 
automatically terminates two years after 
its date of establishment unless: 

(1) The statutory authority used to 
establish the advisory committee 
provides a different duration; 

(2) The President or agency head 
determines that the advisory committee 
has fulfilled the purpose for which it 
was established and terminates the 
advisory committee earlier; 

(3) The President or agency head 
determines that the advisory committee 
is no longer carrying out the purpose for 
which it was established and terminates 
the advisory committee earlier; or 

(4) The President or agency head 
renews the committee not later than two 
years after its date of establishment in 
accordance with 5 102-3.60. If an 
advisory committee needed by the 
President or an agency terminates 
because it was not renewed in a timely 
manner, or if the advisory committee 
has been terminated under the 
provisions of 5 102-3.30(b), it can be 

Guidance 

A. In answer to question 1, non-advisory, or . 
"operational" comrnittees generally have 
the following characteristics: (i) Specific 
functions andlor authorities provided by 
the Congress in law or by Presidential di- 
rective; (ii)  The ability to make and imple- 
ment traditionally Governmental deci- 
sions; and (iii) The authority to perform 
specific tasks to implement a Federal pro- 
gram. 

B. Agencies are responsible for determining 
whether or not a committee primarily pro- 
vides advice or recommendations and is, 
therefore, subject to the Act, or is pri- 
marily "operational" and not covered by 
FACA. 

C. The answer to question 2 is no. The 
committee is not subject to the Act be- 
cause: (i) lts functions are to plan and im- 
plement specific tasks; (ii) The cornmittee 
has been granted the express authority 
by the Congress to perform its statutorily 
required functions; and (iii) Its incidental 
role of providing advice to other Federal 
agencies is secondary to its primarily 
operational role of planning and imple- 
menting specific tasks and performing 
statutory functions. 

reestablished in accordance with 5 102- 
3.60. 

(b) When an advisory committee 
terminates, the agency shall notify the 
Secretariat of the effective date of the 
termination. 

5 102-3.60 What procedures are required 
to establish, renew, or reestablish a 
discretionary advisory committee? 

(a) Consult with the Secretariat. 
Before establishing, renewing, or 
reestablishing a discretionary advisory 
committee and filing the charter as 
addressed later in 5 102-3.70, the 
agency head must consult with the 
Secretariat. As part of this consultation, 
agency heads are encouraged to engage 
in constructive dialogue with the 
Secretariat. With a full understanding of 
the background and purpose behind the 
proposed advisory committee, the 
Secretariat may share its knowledge and 
experience with the agency on how best 
to make use of the proposed advisory 
committee, suggest alternate methods of 
attaining its purpose that the agency 
may wish to consider, or inform the 
agency of a pre-existing advisory 
committee performing similar functions. 

(b) Include required information in 
the consultation. Consultations covering 
the establishment, renewal, and 
reestablishment of advisory committees 
must, as a minimum, contain the 
following information: 
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(1) Explanation of need. An 
explanation stating why the advisory 
committee is essential to the conduct of 
agency business and in the public 
interest; 

(2) Lack of duplication of resources. 
An explanation stating why the advisory 
committee's functions cannot be 
performed by the agency, another 
existing committee, or other means such 
as a public hearing; and 

(3) Fairly balanced membership. A 
description of the agency's plan to attain 
fairly balanced membership. The plan 
will ensure that, in the selection of 
members for the advisory committee, 
the agency will consider a cross-section 
of those directly affected, interested, 
and qualified, as appropriate to the 
nature and functions of the advisory 
committee. Advisory committees 
requiring technical expertise should 
include persons with demonstrated 
professional or personal qualifications 
and experience relevant to the functions 
and tasks to be performed. 

5102-3.65 What are the public notification 
requirements for discretionary advisory 
committees? 

A notice to the public in the Federal 
Register is required when a 
discretionary advisory committee is 
established, renewed, or reestablished. 

(a) Procedure. Upon receiving notice 
from the Secretariat that its review is 
complete in accordance with 5 102- 
3.60(a), the agency must publish a 
notice in the Federal Register 
announcing that the advisory committee 
is being established, renewed, or 
reestablished. For the establishment of a 
new advisory committee, the notice also 
must describe the nature and purpose of 
the advisory committee and affirm that 
the advisory committee is necessary and 
in the public interest. 

(b) Time required for notices. Notices 
of establishment and reestablishment of 
advisory committees must appear at 
least 15 calendar days before the charter 
is filed, except that the Secretariat may 
approve less than 15 calendar days 
when requested by the agency for good 
cause. This requirement for advance 
notice does not apply to advisory 
committee renewals, notices of which 
may be published concurrently with the 
filing of the charter. 

5 102-3.70 What are the charter filing 
requirements? 

No advisory committee may meet or 
take any action until a charter has been 
filed by the Committee Management 
Officer (CMO) designated in accordance 
with section 8(b) of the Act, or by 
another agency official designated by 
the agency head. 

(a) Requirement for discretionary 
advisorv committees. To establish. 
renew, br reestablish a discretionary 
advisory committee, a charter must be 
filed with: 

(1) The agency head; 
(2) The standing committees of the 

Senate and the House of Representatives 
having legislative jurisdiction of the 
agency, the date of filing with which 
constitutes the official date of 
establishment for the advisory 
committee; 

(3) The Library of Congress, Anglo- 
American Acquisitions Division, 
Government Documents Section, 
Federal Advisory Committee Desk, 101 
Independence Avenue, SE., 
Washington, DC 20540-4172; and 

(4) The Secretariat, indicating the date 
the charter was filed in accordance with 
paragraph (a)(2) of this section. 

(b) Requirement for non-discretionary 
advisory committees. Charter filing 
requirements for non-discretionary 
advisory committees are the same as 
those in paragraph (a) of this section, 
except the date of establishment for a 
Presidential advisory committee is the 
date the charter is filed with the 
Secretariat. 

(c) Requirement for subcommittees 
that report directly to the Government. 
Subcommittees that report directly to a 
Federal officer or agency must comply 
with this subpart and include in a 
charter the information required by 
5 102-3.75. 

5 102-3.75 What information must be 
included in the charter of an advisory 
committee? 

(a) Purpose and contents of an 
advisory committee charter. An 
advisory committee charter is intended 
to provide a description of an advisory 
committee's mission, goals, and 
objectives. It also provides a basis for 
evaluating an advisory committee's 
progress and effectiveness. The charter 
must contain the following information: 

(1) The advisory committee's official 
designation; 

(2) The objectives and the scope of the 
advisory committee's activity; 

(3) The period of time necessary to 
carry out the advisory committee's 
purpose(4; 

(4) The agency or Federal officer to 
whom the advisory committee reports; 

(5) The agency responsible for 
providing the necessary support to the 
advisory committee; 

(6) A description of the duties for 
which the advisory committee is 
responsible and specification of the 
authority for any non-advisory 
functions; 

(7) The estimated a ~ u a l  costs to 
operate the advisory committee in 
dollars and person years; 

(8) The estimated number and 
frequency of the advisory committee's 
meetin s; 

(9) Tie  planned termination date, if 
less than two years from the date of 
establishment of the advisory 
committee; 

(10) The name of the President's 
delegate, agency, or organization 
responsible for fulfilling the reporting 
requirements of section 6(b) of the Act, 
if appro riate; and 

(11) Tie  date the charter is filed in 
accordance with 5 102-3.70. 

(b) The provisions of paragraphs (a)(l) 
through (11) of this section apply to all 
subcommittees that report directly to a 
Federal officer or agency. 

5 102-3.80 How are minor charter 
amendments accomplished? 

(a) Responsibility and limitation. The 
agency head is responsible for amending 
the charter of an advisory committee. 
Amendments may be either minor or 
major. The procedures for making 
changes and filing amended charters 
will depend upon the authority basis for 
the advisory committee. Amending any 
existing advisory committee charter 
does not constitute renewal of the 
advisory committee under 5 102-3.60. 

(b) Procedures for minor 
amendments. To make a minor 
amendment to an advisory committee 
charter, such as changing the name of 
the advisory committee or modifying 
the estimated number or frequency of 
meetings, the following procedures 
must be followed: 

(1) Non-discretionary advisory 
committees. The agency head must 
ensure that any minor technical changes 
made to curnmt charters are consistent 
with the relevant authority. When the 
Congress by law, or the President by 
Executive order, changes the 
authorizing language that has been the 
basis for establishing an advisory 
committee, the agency head or the 
chairperson of an independent 
Presidential advisory committee must 
amend those sections of the current 
charter affected by the new statute or 
Executive order, and file the amended 
charter as specified in 5 102-3.70. 

(2) Discretionary advisory committees. 
The charter of a discretionary advisory 
committee may be amended when an 
agency head determines that technical 
provisions of a filed charter are 
inaccurate, or specific provisions have 
changed or become obsolete with the 
passing of time, and that these 
amendments will not alter the advisory 
committee's objectives and scope 
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substantially. The agency must amend 
the charter language as necessary and  
f i le the amended charter as specified in 
5 102-3.70. 

objectives and scope, duties, and 
estimated costs, are the same as in 
5 102-3.80, except that for discretionary 
advisory committees an  agency must: 

(a) Consult w i t h  the Secretariat o n  the 
amended language, and explain the 
purpose o f  the changes and w h y  they 
are necessary; and 

(b) F i le  the amended charter as 
specified in 5 102-3.70. 

Appendix A to Subpart B of Part 102- 
3-Key Points and Principles 

This appendix provides additional 
guidance in the form of answers to frequently 
asked questions and identifies key points and 
principles that may be applied to situations 
not covered elsewhere in this subpart. The 
guidance follows: 

$ 102-3.85 How are major charter 
amendments accomplished? 

Procedures for making major 
amendments to  advisory committee 
charters, such as substantial changes in 

Key points and principles Guidance 

A. Yes. Many administrative functions per- 
formed to implement the Act may be dele- 
gated. However, those functions related to 
approving the final establishment, renewal, 
or reestablishment of discretionary advi- 
sory committees are resewed for the 
agency head. Each agency CMO should 
assure that their internal processes for 
managing advisory committees include ap- 
propriate certifications by the agency 
head. 

I. Agency heads must consult 
with the Secretariat prior to 
establishing a discretionary 
advisory committee. 

- 

1. Can an agency head dele- 
gate to the Committee 
Management Officer (CMO) 
responsibility for consulting 
with the Secretariat regard- 
ing the establishment, re- 
newal, or reestablishment 
of discretionary advisory 
committees? 

II. Agency heads are respon- 
sible for complying with the 
Act, including determining 
which discretionary advisory 
committees should be estab- 
lished and renewed. 

1. Who retains final authority 
for establishing or renewing 
a discretionary advisory 
committee? 

A. Although agency heads retain final au- 
thority for establishing or renewing discre- 
tionary advisory committees, these deci- 
sions should be consistent with 5 102- 
3.105(e) and reflect consultation with the 
Secretariat under 5 102-3.60(a). 

A. The composition of an advisory commit- 
tee's membership will depend upon sev- 
eral factors, including: (i) The advisory 
committee's mission; (ii) The geographic, 
ethnic, social, economic, or scientific im- 
pact of the advisory committee's rec- 
ommendations; (iii) The types of specific 
perspectives required, for example, such 
as those of consumers, technical experts, 
the public at-large, academia, business, or 
other sectors; (iv) The need to obtain di- 
vergent points of view on the issues be- 
fore the advisory committee; and (v) The 
relevance of State, local, or tribal govern- 
ments to the development of the advisory 
committee's recommendations. 

A. Yes. Section 14(b)(2) of the Act provides 
that: Any advisory committee established 
by an Act of Congress shall file a charter 
upon the expiration of each successive 
two-year period following the date of en- 
actment of the Act establishing such advi- 
sory committee. 

Ill. An advisory committee must 
be fairly balanced in its mem- 
bership in terms of the points 
of view represented and the 
functions to be performed. 

- - 

1. What factors should be 
considered in achieving a 
"balanced" advisory com- 
mittee membership? 

IV. Charters for advisory com- 
mittees required by statute 
must be filed every two years 
regardless of the duration pro- 
vided in the statute. 

1. If an advisoty committee's 
duration exceeds two 
years, must a charter be 
filed with the Congress and 
GSA every two years? 

Subpart C--How Are Advisory 
Committees Managed? 

5 102-3.95 What principles apply to the 
management of advisory committees? 

support, and  access to  key 
decisionmakers. 

(b) Focus on  mission. Advisory 
committee members and  staff should b e  
fu l l y  aware o f  the advisory committee's 
mission, l imitations, i f  any, o n  i ts 
duties, and the agency's goals and 
objectives. In general, the more specific 
an advisory committee's tasks and  the 
more focused i ts activities are, the 
higher the l ike l ihood w i l l  be that the 
advisory committee w i l l  fulfill i ts 
mission. 

Agencies are encouraged to  apply the 
fol lowing principles t o  the management 
o f  their advisory committees: 

(a) Provide adequate support. Before 
establishing an  advisory committee, 
agencies should ident i fy requirements 
and assure that adequate resources are 
available to  support anticipated 
activities. Considerations related to  

$102-3.90 What does this subpart cover 
and how does it apply? 

This subpart outlines specific 
responsibilities and functions to  be 
carried out b y  the General Services 
Administrat ion (GSA), the agency head, 
the Committee Management Officer 
(CMO), and  the Designated Federal 
Officer (DFO) under the Act. support include office space, necessary 

supplies and equipment, Federal staff 



Federal Register I Vol. 66, No. 139 I Thursday, July 19, 2001 1 Rules and Regulations 37741 

(c) Follow plans and procedures. 
Advisory committee members and their 
agency sponsors should work together 
to assure that a plan and necessary 
procedures covering implementation are 
in place to support an advisory 
committee's mission. In ~articular. 
agencies should be ~ lea r i e~a rd in iwha t  
functions an advisorv committee can 
perform legally and hose  that it cannot 
perform. 

(d) Practice openness. In addition to 
achieving the minimum standards of 
public access established by the Act and 
this part, agencies should seek to be as 
inclusive as possible. For example, 
agencies may wish to explore the use of 
the Internet to post advisory committee 
information and seek broader input 
from the ublic. 

(e) see! feedback. Agencies 
continually should seek feedback from 
advisory committee members and the 
public regarding the effectiveness of the 
advisory committee's activities. At 
regular intervals, agencies should 
communicate to the members how their 
advice has affected agency programs 
and decisionmaking. 

5 102-3.100 What are the responsibilities 
and functions of GSA? 

(a) Under section 7 of the Act, the 
General Services Administration (GSA) 
prepares regulations on Federal 
advisory committees to be prescribed by 
the Administrator of General Services, 
issues other administrative guidelines 
and management controls for advisory 
committees, and assists other agencies 
in implementing and interpretiig the 
Act. Responsibilitv for these activities 
has been delegated by the Administrator 
to the GSA Committee Management 
Secretariat. 
(b) The Secretariat carries out its 

responsibilities by: 
(1) Conducting an annual 

comprehensive review of 
Governmentwide advisory committee 
accomplishments, costs, benefits, and 
other indicators to measure 
performance; 

(2) Developing and distributing 
Governmentwide training regarding the 
Act and related statutes and principles; 

(3) Supporting the Interagency 
Committee on Federal Advisory 
Committee Management in its efforts to 
im rove compliance with the Act; 

&) Designing and maintaining a 
Governmentwide shared Internet-based 
system to facilitate collection and use of 
information required by the Act; 

(5) Identifying performance measures 
that may be used to evaluate advisory 
committee accomplishments; and 

(6) Providing recommendations for 
transmittal by the Administrator to the 

Congress and the President regarding 
proposals to improve accomplishment 
of the objectives of the Act. 

5102-3.105 What are the responsibilities 
of an agency head? 

The head of each agency that 
establishes or utilizes one or more 
advisory committees must: 

(a) Comply with the Act and this 
Federal Advisory Committee 
Management part; 

(b) Issue administrative guidelines 
and management controls that apply to 
all of the agency's advisory committees 
subject to the Act; 

(c) Designate a Committee 
Management Officer (CMO); 

(d) Provide a written determination 
stating the reasons for closing any 
advisory committee meeting to the 
public, in whole or in part, in 
accordance with the exemption(s) of the 
Government in the Sunshine Act, 5 
U.S.C. 552b(c), as the basis for closure; 

(el Review, at least annually, the need 
to continue each existing advisory 
committee, consistent with the public 
interest and the purpose or functions of 
each advisory committee; 

(fl Determine that rates of 
compensation for members (if they are 
paid for their services) and staff of, and 
experts and consultants to advisory 
committees are justified and that levels 
of agency support are adequate; 

(g) Develop procedures to assure that 
the advice or recommendations of 
advisory committees will not be 
inappropriately influenced by the 
appointing authority or by any special 
interest, but will instead be the result of 
the advisory committee's independent 
judgment; 

(h) Assure that the interests and 
affiliations of advisory committee 
members are reviewed for conformance 
with applicable conflict of interest 
statutes, regulations issued by the U.S. 
Office of Government Ethics (OGE) 
including any supplemental agency 
requirements, and other Federal ethics 
rules; 

(i) Designate a Designated Federal 
Officer (DFO) for each advisory 
committee and its subcommittees; and 

(j) Provide the opportunity for 
reasonable participation by the public in 
advisory committee activities, subject to 
5 102-3.140 and the agency's guidelines. 

5 102-3.110 What are the responsibilities 
of a chairperson of an independent 
Presidential advisory committee? 

The chairperson of an independent 
Presidential advisory committee must: 

(a) Comply with the Act and this 
Federal Advisory Committee 
Management part; 

(b) Consult with the Secretariat 
concerning the designation of a 
Committee Management Officer (CMO) 
and Designated Federal Officer (DFO); 
and 

(c) Consult with the Secretariat in 
advance regarding any proposal to close 
any meeting in whole or in part. 

5 102-3.115 What are the responsibilities 
and functions of an agency Committee 
Management Officer (CMO)? 

In addition to implementing the 
provisions of section 8(b) of the Act, the 
CMO will carry out all responsibilities 
delegated by the agency head. The CMO 
also should ensure that sections l o b ) ,  
12(a), and 13 of the Act are 
implemented by the agency to provide 
for appropriate recordkeeping. Records 
to be kept by the CMO include, but are 
not limited to: 

(a) Charter and membership 
documentation. A set of filed charters 
for each advisory committee and 
membership lists for each advisory 
committee and subcommittee; 

(b) Annual comprehensive review. 
Copies of the information provided as 
the agency's portion of the annual 
comprehensive review of Federal 
advisory committees, prepared 
according to 5 102-3.175@); 

(c) Agency guidelines. Agency 
guidelines maintained and updated on 
committee management operations and 
procedures; and 

(d) Closed meeting determinations. 
Agency determinations to close or 
partially close advisory committee 
meetings required by 5 102-3.105. 

5 102-3.120 What are the responsibilities 
and functions of a Designated Federal 
Officer (DFO)? 

The agency head or, in the case of an 
independent Presidential advisory 
committee, the Secretariat, must 
designate a Federal officer or employee 
who must be either full-time or 
permanent part-time, to be the DFO for 
each .advisory committee and its 
subcommittees, who must: 

(a) Approve or call the meeting of the 
advisory committee or subcommittee; 

(b) Approve the agenda, except that 
this requirement does not apply to a 
Presidential advisory committee; 

(c) Attend the meetings; 
(d) Adjourn any meeting when he or 

she determines it to be in the public 
interest; and 

[e) Chair the meeting when so 
directed by the agency head. 

5 102-3.125 How should agencies 
consider the roles of advisory committee 
members and staff? 

FACA does not assign any specific 
responsibilities to members of advisory 
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committees and staff, although both 
perform critical roles in achieving the 
goals and objectives assigned to 
advisory committees. Agency heads, 
Committee Management Officers 
(CMOS), and Designated Federal 
Officers (DFOs) should consider the 
distinctions between these roles and 
how they relate to each other in the 
development of agency guidelines 
implementing the Act and this Federal 
Advisory Committee Management part. 
In general, these guidelines should 
reflect: 

(a) Clear operating procedures. Clear 
operating procedures should provide for 
the conduct of advisory committee 
meetines and other activities. and 
specifyUthe relationship among the 
advisorv committee members. the DFO. 
and ad;isory committee or agency staff; 

(b) Agency operating policies. In 
addition to compliance with the Act, 
advisory committee members and staff 
may be required to adhere to additional 
agency operating policies; and 

(c) Other applicable statutes. Other 
agency-specific statutes and regulations 
may affect the agency's advisory 
committees directly or indirectly. 
Agencies should ensure that advisory 
committee members and staff 
understand these requirements. 

$102-3.130 What policies apply to the 
appointment, and compensation or 
reimbursement of advisory committee 
members, staff, and experts and 
consultants? 

In developing guidelines to 
implement the Act and this Federal 
Advisory Committee Management part 
at the agency level, agency heads must 
address the following issues concerning 
advisory committee member and staff 
appointments, and considerations with 
respect to uniform fair rates of 
compensation for comparable services, 
or expense reimbursement of members, 
staff, and experts and consultants: 

(a) Appointment and terms of 
advisory committee members. Unless 
otherwise provided by statute, 
Presidential directive, or other 
establishment authority, advisory 
committee members serve at the 
pleasure of the appointing or inviting 
authoritv. members hi^ terms are at the 
sole discretion of the Appointing or 
inviting authority. 

(b) Compensation guidelines. Each 
agency head must establish uniform 
compensation guidelines for members 
and staff of, and experts and consultants 
to an advisory committee. 

(c) Compensation of advisory 
committee members not reauired. 
Nothing in this subpart reqhres an 
agency head to provide compensation to 

any member of an advisory committee, 
unless otherwise required by a specific 
statute. 

(d) Compensation of advisory 
committee members. When an agency 
has authority to set pay administratively 
for advisory committee members, it may 
establish appropriate rates of pay 
(including any applicable locality pay 
authorized by the President's Pay Agent 
under 5 U.S.C. 5304(h)), not to exceed 
the rate for level IV of the Executive 
Schedule under 5 U.S.C. 5315, unless a 
higher rate expressly is allowed by 
another statute. However, the agency 
head personally must authorize a rate of 
basic pay in excess of the maximum rate 
of basic pay established for the General 
Schedule under 5 U.S.C. 5332, or 
alternative similar agency compensation 
system. This maximum rate includes 
any applicable locality payment under 5 
U.S.C. 5304. The agency may pay 
advisory committee members on either 
an hourly or a daily rate basis. The 
agency may not provide additional 
compensation in any form, such as 
bonuses or premium pay. 

(e) Compensation of staff. When an 
agency has authority to set pay 
administratively for advisory committee 
staff, it may establish appropriate rates 
of pay (including any applicable locality 
pay authorized by the President's Pay 
Agent under 5 U.S.C. 5304(h)), not to 
exceed the rate for level IV of the 
Executive Schedule under 5 U.S.C. 
5315, unless a higher rate expressly is 
allowed by another statute. However, 
the agency head personally must 
authorize a rate of basic pay in excess 
of the maximum rate of basic pay 
established for the General Schedule 
under 5 U.S.C. 5332, or alternative 
similar agency compensation system. 
This maximum rate includes any 
applicable locality payment under 5 
U.S.C. 5304. The agency must pay 
advisory committee staff on an hourly 
rate basis. The agency may provide 
additional compensation, such as 
bonuses or premium pay, so long as 
aggregate compensation paid in a 
calendar year does not exceed the rate 
for level N of the Executive Schedule, 
with appropriate proration for a partial 
calendar year. 

(fJ Other compensation 
considerations. In establishing rates of 
pay for advisory committee members 
and staff, the agency must comply with 
any applicable statutes, Executive 
orders, regulations, or administrative 
guidelines. In determining an 
appropriate rate of basic pay for 
advisory committee members and staff, 
an agency must give consideration to 
the significance, scope, and technical 
complexity of the matters with which 

the advisory committee is concerned, 
and the qualifications required for the 
work involved. The agency also should 
take into account the rates of pay 
applicable to Federal employees who 
have duties that are similar in terms of 
difficulty and responsibility. An agency 
may establish rates of pay for advisory 
committee staff based on the pay these 
persons would receive if they were 
covered by the General Schedule in 5 
U.S.C. Chapter 51 and Chapter 53, 
subchapter 111, or by an alternative 
similar agency compensation system. 

(g) Compensation of experts and 
consultants. Whether or not an agency 
has other authority to appoint and 
compensate advisory committee 
members or staff, it also may employ 
experts and consultants under 5 U.S.C. 
3109 to perform work for an advisory 
committee. Compensation of experts 
and consultants may not exceed the 
maximum rate of basic pay established 
for the General Schedule under 5 U.S.C. 
5332 (that is, the GS-15, step 10 rate, 
excluding locality pay or any other 
supplement), unless a higher rate 
expressly is allowed by another statute. 
The appointment and compensation of 
experts and consultants by an agency 
must be in conformance with applicable 
regulations issued by the U. S. Office of 
Personnel Management (OPM) (See 5 
CFR part 304.). 

(h) Fedeml employees assigned to an 
advisory committee. Any advisory 
committee member or staff person who 
is a Federal employee when assigned 
duties to an advisory committee remains 
covered during the assignment by the 
compensation system that currently 
applies to that employee, unless that 
person's current Federal appointment is 
terminated. Any staff person who is a 
Federal employee must serve with the 
knowledge of the Designated Federal 
Officer (DFO) for the advisory 
committee to which that person is 
assigned duties, and the approval of the 
em loyee's direct supervisor. (8 Other appointment considerations 
An individual who is appointed as an 
advisory committee member or staff 
person immediately following 
termination of another Federal 
appointment with a full-time work 
schedule may receive compensation at 
the rate applicable to the former 
appointment, if otherwise allowed by 
applicable law (without regard to the 
limitations on pay established in 
paragraphs (d) and (e) of this section). 
Any advisory committee staff person 
who is not a current Federal employee 
serving under an assignment must be 
appointed in accordance with 
applicable agency procedures, and in 
consultation with the DFO and the 
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members o f  the advisory committee 
involved. 

(j) Gratuitous services. In the absence 
o f  any special l imitat ions applicable to  
a specific agency, nothing in this 
subpart prevents an  agency f rom 
accepting the gratuitous services o f  an 
advisory committee member or staff 
person w h o  i s  no t  a Federal employee, 
or expert or consultant, w h o  agrees in 
advance and in wr i t ing to  serve wi thout  
compensation. 
(k) Travel expenses. Advisory 

committee members and staff, wh i le  
engaged in the performance o f  their 

Key points and principles 

I. FACA does not specify the 
manner in which advisory 
committee members and 
staff must be appointed. 

11. Agency heads retain the 
final authority for selecting 
advisory committee mem- 
bers, unless otherwise pro- 
vided for by a specific stat- 
ute or Presidential directive. 

Ill. An agency may corn- 
pensate advisory wmmittee 
members and staff, and 
also employ experts and 
consultants. 

duties away from their homes or regular 
places o f  business, may be al lowed 
reimbursement for travel expenses, 
including per d iem in l ieu  o f  
subsistence, as authorized b y  5 U.S.C. 
5703, for persons employed 
intermittently in the Government 
service. 

(1) Services for advisory committee 
members with disabilities. Wh i le  
performing advisory committee duties, 
an advisory committee member w i t h  
disabilities may be provided services b y  
a personal assistant for employees w i t h  
disabilities, i f  the member qualifies as 

Section 

102-3.105, lO2-3.l3O(a) . .... . .. . . .. 

- - - -  

Question(~) 

1. Does the appointment of 
an advisory committee 
member necessarily result 
in a lengthy process? 

- 

1. Can an agency head se- 
lect for membership on an 
advisory committee from 
among nominations sub- 
mitted by an organization? 

2. If so, can diierent persons 
represent the organization 
at different meetings? 

1. May members and staff be 
compensated for their 
service or duties on an ad- 
visory committee? 

2. Are the guidelines the 
same for compensating 
both members and staff? 

3. May experts and consult- 
ants be employed to per- 
form other advisory com- 
mittee work? 

an  ind iv idual  w i t h  disabilities as 
provided in section 501 of the 
Rehabilitation Ac t  o f  1973, as amended, 
29 U.S.C. 791, and  does no t  otherwise 
qualify for assistance under 5 U.S.C. 
3102 b y  reason o f  being a Federal 
employee. 

Appendix A to Subpart C of Part 102- 
3-Key Points and Principles 

This appendix provides additional 
guidance in the form of answers to frequently 
asked questions and identifies key points and 
principles that may be applied to situations 
not covered elsewhere in this subpart. The 
guidance follows: 

Guidance 

A. No. Each agency head may specify 
those policies and procedures, consistent 
with the Act and this part, or other spe- 
cific authorizing statute, governing the ap- 
pointment of advisory committee mem- 
bers and staff. 

B. Some factors that affect how long the ap- 
pointment process takes include: (i) Solic- 
itation of nominations; (ii) Conflict of inter- 
est clearances; (iii) Security or back- 
ground evaluations; (iv) Availability of 
candidates; and (v) Other statutory or ad- 
ministrative requirements. 

C. In addition, the extent to which agency 
heads have delegated responsibility for 
selecting members varies from agency to 
agency and may become an important 
factor in the time it takes to finalize the 
advisory committee's membership. 

A. The answer to question 1 is yes. Organi- 
zations may propose for membership indi- 
viduals to represent them on an advisory 
committee. However, the agency head 
establishing the advisory committee, or 
other appointing authority, retains the final 
authority for selecting all members. 

8. The answer to question 2 also is yes. Al- 
ternates may represent an appointed 
member with the approval of the estab- 
lishing agency, where the agency head is 
the appointing authority. 

A. The answer to question 1 is yes. (i) How- 
ever, FACA limits compensation for advi- 
sory committee members and staff to the 
rate for level IV of the Executive Sched- 
ule, unless higher rates expressly are al- 
lowed by other statutes. (ii) Although 
FACA provides for compensation guide- 
lines, the Act does not require an agency 
to compensate its advisory committee 
members. 
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Key points and principles 

IV. Agency heads are respon- 
sible for ensuring that the 
interests and affiliations of 
advisory committee mem- 
bers are reviewed for con- 
formance with applicable 
conflict of interest statutes 
and other Federal ethics 
rules.. 

V. An agency head may dele- 
gate responsibility for ap- 
pointing a Committee Man- 
agement Officer (CMO) or 
Designated Federal Officer 
(DFO); however, there may 
be only one CMO for each 
agency.. 

APPENDIX A TO SUBPART C--Continued 

Section 

1. Are all advisory committee 
members subject to conflict 
of interest statutes and 
other Federal ethics rules? 

2. Who should be consulted 
for guidance on the proper 
application of Federal eth- 
ics rules to advisory com- 
mittee members? 

1. Must an agency's CMO 
and each advisory com- 
mittee DFO be appointed 
by the agency head? 

Guidance 

3. The answer to question 2 is no. The 
guidelines for compensating members 
and staff are similar, but not identical. For 
example, the differences are that: (i) An 
agency "may" pay members on either an 
hourly or a daily rate basis, and "may 
not" provide additional compensation in 
any form, such as bonuses or premium 
pay; while (ii) An agency "must" pay staff 
on an hourly rate basis only, and "may" 
provide additional compensation, so long 
as aggregate compensation paid in a cal- 
endar year does not exceed the rate for 
level IV of the Executive Schedule, with 
appropriate proration for a partial cal- 
endar year. 

2. The answer to question 3 is yes. Other 
work not part of the duties of advisory 
committee members or staff may be per- 
formed by experts and consultants. For 
additional guidance on the employment of 
experts and consultants, agencies should 
consult the applicable regulations issued 
by the U. S. Office of Personnel Manage- 
ment (OPM). (See 5 CFR part 304.) 

4. The answer to question 1 is no. Whether 
an advisory committee member is subject 
to Federal ethics rules is dependent on 
the member's status. The determination 
of a member's status on an advisory com- 
mittee is largely a personnel classification 
matter for the appointing agency. Most 
advisory committee members will serve 
either as a "representative" or a "special 
Government employee" (SGE), based on 
the role the member will play. In general, 
SGEs are covered by regulations issued 
by the U. S. Office of Government Ethics 
(OGE) and certain conflict of interest stat- 
utes,while representatives are not subject 
to these ethics requirements. 

3. The answer to question 2 is the agency's 
Designated Agency Ethics Official 
(DAEO), who should be consulted prior to 
appointing members to an advisory com- 
mittee in order to apply Federal ethics 
rules properly. 

4. The answer to question 1 is no. The 
agency head may delegate responsibility 
for appointing the CMO and DFOs. How- 
ever, these appointments, including alter- 
nate selections, should be documented 
consistent with the agency's policies and 
procedures. 
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Key points and principles 

VI. FACA is the principal stat- 
ute pertaining to advisory 
committees. However, other 
statutes may impact their 
use and operations.. 

Section 

Subpart D-Advisory Committee 
Meeting and Recordkeeping 
Procedures 

9102-3.135 What does this subpart cover 
and how does it apply? 

This subpart establishes policies and 
procedures relating to meetings and 
other activities undertaken by advisory 
committees and their subcommittees. 
This subpart also outlines what records 
must be kept by Federal agencies and 
what other documentation, including 
advisory committee minutes and 
reports, must be prepared and made 
available to the public. 

5 102-3.140 What policies apply to 
advisory committee meetings? 

The agency head, or the chairperson 
of an independent Presidential advisory 
committee, must ensure that: 

(a) Each advisory committee meeting 
is held at a reasonable time and in a 
manner or place reasonably accessible 
to the public, to include facilities that 
are readily accessible to and usable by 
persons with disabilities, consistent 
with the goals of section 504 of the 
Rehabilitation Act of 1973, as amended, 
29 U.S.C. 794; 

(b) The meeting room or other forum 
selected is sufficient to accommodate 
advisory committee members, advisory 
committee or agency staff, and a 

reasonable number of interested 
members of the public; 

(c) Any member of the public is 
permitted to file a written statement 
with the advisory committee; 

(d) Any member of the public may 
speak to or otherwise address the 
advisory committee if the agency's 
guidelines so permit; and 

(e) Any advisory committee meeting 
conducted in whole or part by a 
teleconference, videoconference, the 
Internet, or other electronic medium 
meets the requirements of this subpart. 

5 102-3.145 What policies apply to 
subcommittee meetings? 

If a subcommittee makes 
recommendations directly to a Federal 
officer or agency, or if its 
recommendations will be adopted by 
the parent advisory committee without 
further deliberations by the parent 
advisory committee, then the 
subcommittee's meetings must be 
conducted in accordance with all 
openness requirements of this subpart. 

5 102-3.150 How are advisory committee 
meetings announced to the public? 

(a) A notice in the Federal Register 
must be published at least 15 calendar 
days prior to an advisory committee 
meeting, which includes: 

Question(s) 

2. May an agency have more 
than one CMO? 

1. Do other statutes or regu- 
lations affect the way an 
agency carries out its advi- 
sory committee manage- 
ment program? 

(1) The name of the advisory 
committee (or subcommittee, if 
ap licable); 6) The time, date, place, and purpose 
of the meeting; 

(3) A summary of the agenda, and/or 
topics to be discussed; 

(4) A statement whether all or part of 
the meeting is open to the public or 
closed; if the meeting is closed state the 
reasons why, citing the specific 
exemption(s) of the Government in the 
Sunshine Act, 5 U.S.C. 552b(c), as the 
basis for closure; and 

(5) The name and telephone number 
of the Designated Federal Officer (DFO) 
or other responsible agency official who 
may be contacted for additional 
information concerning the meeting. 

(b) In exceptional circumstances, the 
agency or an independent Presidential 
advisory committee may give less than 
15 calendar days notice, provided that 
the reasons for doing so are included in 
the advisory committee meeting notice 
published in the Federal Register. 

3 102-3.155 How are advisory committee 
meetings closed to the public? 

To close all or part of an advisory 
committee meeting, the Designated 
Federal Officer (DFO) must: 

(a) Obtain prior approval. Submit a 
request to the agency head, or in the 
case of an independent Presidential 

- - 

Guidance 

6. The answer to question 2 also is no. The 
functions of the CMO are specified in the 
Act and include oversight responsibility 
for all advisory committees within the 
agency. Accordingly, only one CMO may 
be appointed to perform these functions. 
The agency may, however, create addi- 
tional positions, including those in its sub- 
component~, which are subordinate to the 
CMO's agencywide responsibilities and 
functions. 

A. Yes. While the Act provides a general 
framework for managing advisory commit- 
tees Governmentwide, other factors may 
affect how advisory committees are man- 
aged. These include: (i) The statutory or 
Presidential authority used to establish an 
advisory committee; (ii) A statutory limita- 
tion placed on an agency regarding its 
annual expenditures for advisory commit- 
tees; (iii) Presidential or agency manage- 
ment directives; (iv) The applicability of 
conflict of interest statutes and other Fed- 
eral ethics rules; (v) Agency regulations 
affecting advisory committees; and (vi) 
Other requirements imposed by statute or 
regulation on an agency or its programs, 
such as those governing the employment 
of experts and consultants or the man- 
agement of Federal records. 
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advisory committee, the Secretariat, 
citing the specific exemption(s) of the 
Government in the Sunshine Act, 5 
U.S.C. 552b(c), that justify the closure. 
The request must provide the agency 
head or the Secretariat sufficient time 
(generally, 30 calendar days) to review 
the matter in order to make a 
determination before publication of the 
meeting notice required by 5 102-3.150. 

(b) Seek General Counsel review. The 
General Counsel of the agency or, in the 
case of an independent Presidential 
advisory committee, the General 
Counsel of GSA should review all 
requests to close meetings. 

(c) Obtain agency determination. If 
the agency head, or in the case of an 
independent Presidential advisory 
committee, the Secretariat, finds that the 
request is consistent with the provisions 
in the Government in the Sunshine Act 
and FACA, the appropriate agency 
official must issue a determination that 
all or part of the meeting be closed. 

(d) Assure public access to 
determination. The agency head or the 
chairperson of an independent 
Presidential advisory committee must 
make a copy of the determination 
available to the public upon request. 

5 102-3.160 What activities of an advisory 
committee are not subject to the notice and 
open meeting requirements of the Act? 

The following activities of an advisory 
committee are excluded from the 
procedural requirements contained in 
this subpart: 

(a) Preparatory work. Meetings of two 
or more advisory committee or 
subcommittee members convened solely 
to gather information, conduct research, 
or analyze relevant issues and facts in 
preparation for a meeting of the 
advisory committee, or to draft position 
papers for deliberation by the advisory 
committee; and 

(b) Administrative work. Meetings of 
two or more advisow committee or 
subcommittee mem6ers convened solely 
to discuss administrative matters of the 
advisory committee or to receive 
administrative information from a 
Federal officer or agency. 

$102-3.165 How are advisory committee 
meetings documented? 

(a) The agency head or, in the case of 
an independent Presidential advisory 
committee, the chairperson must ensure 
that detailed minutes of each advisory 
committee meeting, including one that 
is closed or partially closed to the 
public, are kept. The chairperson of 
each advisory committee must certify 
the accuracy of all minutes of advisory 
committee meetings. 

(b) The minutes must include: 

(1) The time, date, and place of the 
advisory committee meeting; 

(2) A list of the persons who were 
present at the meeting, including 
advisory committee members and staff, 
agency employees, and members of the 
public who presented oral or written 
statements; 

(3) An accurate description of each 
matter discussed and the resolution, if 
any, made by the advisory committee 
regarding such matter; and 

(4) Copies of each report or other 
document received, issued, or approved 
by the advisory committee at the 
meeting. 

(c) The Designated Federal Officer 
(DFO) must ensure that minutes are 
certified within 90 calendar days of the 
meeting to which they relate. 

5 102-3.170 How does an interested party 
obtain access to advisory committee 
records? 

Timely access to advisory committee 
records is an important element of the 
public access requirements of the Act. 
Section l o b )  of the Act provides for the 
contemporaneous availability of 
advisory committee records that, when 
taken in conjunction with the ability to 
attend committee meetings, provide a 
meaningful opportunity to comprehend 
fully the work undertaken by the 
advisory committee. Although advisory 
committee records may be withheld 
under the provisions of the Freedom of 
Information Act (FOIA), as amended, if 
there is a reasonable expectation that 
the records sought fall within the 
exemptions contained in section 552B) 
of FOIA, agencies may not require 
members of the public or other 
interested parties to file requests for 
non-exempt advisory committee records 
under the request and review process 
established by section 552(a)(3) of FOIA. 

0 102-3.175 What are the reporting and 
recordkeeping requirements for an advisory 
committee? 

(a) Presidential advisory committee 
follow-up report. Within one year after 
a Presidential advisory committee has 
submitted a public report to the 
President, a follow-up report required 
by section 6(b) of the Act must be 
~ r e ~ a r e d  and transmitted to the 
kor&ress detailing the disposition of the 
advisorv committee's recommendations. 
The seiretariat shall assure that these 
reports are prepared and transmitted to 
the Congress as directed by the 
President, either by the President's 
delegate, by the agency responsible for 
providing support to a Presidential 
advisory committee, or by the 
responsible agency or organization 
designated in the charter of the 

Presidential advisory committee 
pursuant to 5 lO2-3.75(a)(lO). In 
performing this function, GSA may 
solicit the assistance of the President's 
delegate, the Office of Management and 
Budget [OMB), or the responsible 
agency Committee Management Officer 
(CMO), as appropriate. Reports shall be 
consistent with specific guidance 
provided periodically by the Secretariat. 

(b) Annual comprehensive review of 
Federal advisory committees. To 
conduct an annual comprehensive 
review of each advisory committee as 
specified in section 7(b) of the Act, GSA 
requires Federal agencies to report 
information on each advisory committee 
for which a charter has been filed in 
accordance with 5 102-3.70, and which 
is in existence during any part of a 
Federal fiscal year. Committee 
Management Officers (CMOS), 
Designated Federal Officers (DFOs), and 
other responsible agency officials will 
provide this information by data filed 
electronically with GSA on a fiscal year 
basis, using a Governmentwide shared 
Internet-based system that GSA 
maintains. This information shall be 
consistent with specific guidance 
provided periodically by the Secretariat. 
The preparation of these electronic 
submissions by agencies has been 
assigned interagency report control 
number (IRCN) 0304-GSA-AN. 

(c) Annual report of closed or 
partially-closed meetings. In accordance 
with section 10(d) of the Act, advisory 
committees holding closed or partially- 
closed meetings must issue reports at 
least annually, setting forth a summary 
of activities and such related matters as 
would be informative to the public 
consistent with the policy of 5 U.S.C. 
552f.b). 

(d) Advisory committee reports. 
Subject to 5 U.S.C. 552, 8 copies of each 
report made by an advisory committee, 
including any report of closed or 
partially-closed meetings as specified in 
paragraph (c) of this section and, where 
appropriate, background papers 
prepared by experts or consultants, 
must be filed with the Library of 
Congress as required by section 13 of 
the Act for public inspection and use at 
the location specified 5 102-3.70(a)(3). 

[e) Advisory committee records. 
Official records generated by or for an 
advisory committee must be retained for 
the duration of the advisory committee. 
Upon termination of the advisory 
committee, the records must be 
processed in accordance with the 
Federal Records Act (FRA), 44 U.S.C. 
Chapters 21, 29-33, and regulations 
issued by the National Archives and 
Records Administration (NARA) (see 36 
CFR parts 1220,1222,1228, and 1234), 
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or in accordance with the Presidential Appendix A to Subpart D of Part 102- asked questions and identifies key points and 
Records Ac t  (PRA), 44 U.S.C. Chapter 3-Key Points and Principles principles that may be applied to situations 

Key points and principles 
p p p p p p  

I. With some exceptions, advi- 
sory committee meetings 
are open to the public. 

not covered elsewhere in this subpart. The 
This appendix provides additional 

guidance in the form of answers to frequently guidance follows: 

- - - -  

Question(~) 

1. Must all advisory com- 
mittee and subcommittee 
meetings be open to the 
public? 

Guidance 

A. No. Advisory committee meetings may 
be closed when appropriate, in accord- 
ance with the exemption(s) for closure 
contained in the Government in the Sun- 
shine Act, 5 U.S.C. 552b(c). (i) Sub- 
committees that report to a parent advi- 
sory committee, and not directly to a Fed- 
eral officer or agency, are not required to 
open their meetings to the public or com- 
ply with the procedures in the Act for an- 
nouncing meetings. (ii) However, agen- 
cies are cautioned to avoid excluding the 
public from attending any meeting where 
a subcommittee develops advice or rec- 
ommendations that are not expected to 
be reviewed and considered by the par- 
ent advisory committee before being sub- 
mitted to a Federal officer or agency. 
These exclusions may run counter to the 
provisions of the Act requiring contem- 
poraneous access to the advisory com- 
mittee deliberative process. 

- 
- 

- 
1. Can agencies publish a 

single Federal Register 
notice announcing multiple 
advisory committee meet- 
ings? 

II. Notices must be published 
in the Federal Register an- 
nouncing advisory com- 
mittee meetings. 

4. Yes, agencies may publish a single no- 
tice announcing multiple meetings so long 
as these notices contain all of the infor- 
mation required by § 102-3.150. (i) "Blan- 
ket notices" should not announce meet- 
ings so far in advance as to prevent the 
public from adequately being informed of 
an advisory committee's schedule. (ii) An 
agency's Office of General Counsel 
should be consulted where these notices 
include meetings that are either closed or 
partially closed to the public. 

102-3.150 ................................... 
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Key points and principles 

Ill. Although certain advisory 
committee records may be 
withheld under the Freedorr 
of Information Act (FOIA), 
as amended, 5 U.S.C. 552, 
agencies may not require 
the use of FOlA procedures 
for records available under 
section 10(b) of FACA. 

Question(s) 

1. May an agency require the 
use of its internal FOlA 
procedures for access to 
advisory committee 
records that are not ex- 
empt from release under 
FOIA? 

Guidance 

A. No. Section 10(b) of FACA provides that: 
Subject to section 552 of title 5, United 
States Code, the records, reports, tran- 
scripts, minutes, appendixes, working pa- 
pers, drafts, studies, agenda, or other 
documents which were made available to 
or prepared for or by each advisory com- 
mittee shall be available for public inspec- 
tion and copying at a single location in 
the offices of the advisory committee or 
the agency to which the advisory com- 
mittee reports until the advisory com- 
miffee ceases to exist. (i) The purpose of 
section 10(b) of the Act is to provide for 
the contemporaneous availability of advi- 
sory committee records that, when taken 
in conjunction with the ability to attend 
advisory committee meetings, provide a 
meaningful opportunity to comprehend 
fully the work undertaken by the advisory 
committee. (ii) Although advisory com- 
mittee records may be withheld under the 
provisions of FOlA if there is a reason- 
able expectation that the records sought 
fall within the exemptions contained in 
section 552(b) of FOIA, agencies may not 
require members of the public or other in- 
terested parties to file requests for non- 
exempt advisory committee records under 
the request and review process estab- 
lished by section 552(a)(3) of FOIA. (iii) 
Records covered by the exemptions set 
forth in section 552(b) of FOlA may be 
withheld. An opinion of the Office of Legal 
Counsel (OLC), US. Department of Jus- 
tice concludes that: FACA requires disclo- 
sure of written advisory committee docu- 
ments, including predecisional materials 
such as drafts, working papers, and stud- 
ies. The disclosure exemption available to 
agencies under exemption 5 of FOlA for 
predecisional documents and other privi- 
leged materials is narrowly limited in the 
context of FACA to privileged "inter-agen- 
cy or intra-agency" documents prepared 
by an agency and transmitted to an advi- 
sory committee. The language of the 
FACA statute and its legislative history 
support this restrictive application of ex- 
emption 5 to requests for public access to 
advisory committee documents. More- 
over, since an advisory committee is not 
itself an agency, this construction is sup- 
ported by the express language of ex- 
emption 5 which applies only to inter- 
agency or intra-agency materials. (iv) 
Agencies first should determine, however, 
whether or not records being sought by 
the public fall within the scope of FACA in 
general, and section 10(b) of the Act in 
particular, prior to applying the available 
exemptions under FOIA. (See OLC Opin- 
ion 12 Op. O.L.C. 73, dated April 29, 
1988, which is available from the Com- 
mittee Management Secretariat (MC), 
General Services Administration, 1800 F 
Street, NW., Washington, DC 20405- 
0002.) 
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Key points and principles 

IV. Advisory committee 
records must be managed 
in acwrdance with the Fed- 
eral Records Act (FRA), 44 
U.S.C. Chapters 21, 29-33, 
and regulations issued by 
the National Archives and 
Records Administration 
(NARA) (see 36 CFR parts 
1220, 1222, 1228, and 
1234), or the Presidential 
Records Act (PRA), 44 
U.S.C. Chapter 22. 

1. How must advisory wm- 
mittee rewrds be treated 
and preserved? 

Subpart E-How Does This Subpart 
Apply to Advice or Recommendations 
Provided to Agencies by the National 
Academy of Sciences or the National 
Academy of Public Administration? 

§ 102-3.180 What does this subpart cover 
and how does it apply? 

This subpart provides guidance to 
agencies on compliance with section 15 
of the Act. Section 15 establishes 
requirements that apply only in 
connection with a funding or other 
written agreement involving an agency's 
use of advice or recommendations 
provided to the agency by the National 
Academy of Sciences (NAS) or the 
National Academy of Public 
Administration (NAPA), if such advice 
or recommendations were developed by 
use of a committee created by either 
academy. For purposes of this subpart, 

NAS also includes the National 
Academy of Engineering, the Institute of 
Medicine, and the National Research 
Council. Except with respect to NAS 
committees that were the subject of 
judicial actions filed before December 
17,1997, no part of the Act other than 
section 15 applies to any committee 
created by NAS or NAPA. 

9102-3.185 What does this subpart 
require agencies to do? 

[a) Section 15 requirements. An 
agency may not use any advice or 
recommendation provided to an agency 
by the National Academy of Sciences 
[NAS) or the National Academy of 
Public Administration (NAPA) under an 
agreement between the agency and an 
academy, if such advice or 
recommendation was developed by use 
of a committee created by either 
academy, unless: 

Guidance 

A. In order to ensure proper records man- 
agement, the Committee Management 
Officer (CMO), Designated Federal Offi- 
cer (DFO), or other representative of the 
advisory committee, in coordination with 
the agency's Records Management Offi- 
cer, should clarify upon the establishment 
of the advisory committee whether its 
records will be managed in accordance 
with the FRA or the PRA. 

B. Official records generated by or for an 
advisory committee must be retained for 
the duration of the advisory committee. 
Responsible agency officials are encour- 
aged to contact their agency's Records 
Management Officer or NARA as soon as 
possible after the establishment of the ad- 
visory committee to receive guidance on 
how to establish effective records man- 
agement practices. Upon termination of 
the advisory committee, the records must 
be processed in accordance with the FRA 
and regulations issued by NARA, or in ac- 
cordance with the PRA. 

C. The CMO, DFO, or other representative 
of an advisory committee governed by the 
FRA, in coordination with the agency's 
Records Management Olficer, must con- 
tact NARA in sufficient time to review the 
process for submitting any necessary dis- 
position schedules of the advisory com- 
mittee's rewrds upon termination. In 
order to ensure the proper disposition of 
the advisory committee's records, disposi- 
tion schedules need to be submitted to 
NARA no later than 6 months before the 
termination of the advisory committee. 

D. For Presidential advisory committees 
governed by the PRA, the CMO, DFO, or 
other representative of the advisory com- 
mittee should consult with the White 
House Counsel on the preservation of 
any rewrds subject to the PRA, and may 
also confer with NARA officials. 

(1) The committee was not subiect to . . 
any actual management or control by an 
agency or officer of the Federal 
Government; and 

(2) In the case of NAS, the academy 
certifies that it has complied 
substantially with the requirements of 
section 15(b) of'the Act; or 

(3) In the case of NAPA, the academy 
certifies that it has complied 
substantially with the requirements of 
sections 15(b) (I), (21, and (5) of the Act. 

(b] No agency management or control. 
Agencies must not manage or control 
the specific procedures adopted by each 
academy to comply with the 
requirements of section 15 of the Act 
that are applicable to that academy. In 
addition, however, any committee 
created and used by an academy in the 
development of any advice or 
recommendation to be provided by the 
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academy to  an agency must be subject 
to  both actual management and control 
b y  that academy and  not  b y  the agency. 

(c) Funding agreements. Agenc~es 
may enter in to  contracts, grants, and 
cooperative agreements w i t h  NAS or 
N A P A  that are consistent w i t h  the 
requirements o f  this subpart to  obtain 
advice or recommendations f rom such 
academy. These funding agreements 
require, and agencies may re ly  upon, a 
wr i t ten certif ication by an authorized 

Key points and principles 

I. Section 15 of the Act allows 
the National Academy of 
Sciences (NAS) and the Na- 
tional Academy of Public 
Administration (NAPA) to 
adopt separate procedures 
for complying with FACA. 

11. Section 15 of the Act allows 
agencies to enter into fund- 
ing agreements with NAS 
and NAPA without the acad- 
emies' committees being 
"managed or "controlled". 

representative o f  the academy provided 
to the agency u p o n  delivery to  the 
agency o f  each report containing advice 
or recommendations required under the 
agreement that: 
(1) The academy has adopted policies 

and  procedures that comply w i t h  the 
applicable requirements o f  section 15 o f  
the Act; and 

(2) To the best of the authorized 
representative's knowledge and  belief, 
these policies and procedures 

substantially have been complied w i t h  
in performing the work  required under 
the agreement. 

Appendix A to  Subpart E o f  Part 102- 
3-Key Points and Principles 

This appendix provides additional 
guidance in the form of answers to frequently 
asked questions and identifies key points and 
principles that may be applied to situations 
not covered elsewhere in this subpart. The 
guidance follows: 

1. May agencies rely upon 
an academy certification 
regarding compliance with 
section 15 of the Act if dif- 
ferent policies and proce- 
dures are adopted by NAS 
and NAPA? 

1. Can an agency enter into 
a funding agreement with 
an academy which pro- 
vides for the preparation of 
one or more academy re- 
ports containing advice or 
recommendations to the 
agency, to be developed 
by the academy by use of 
a committee created by the 
academy, without sub- 
jecting an academy to "ac- 
tual management or wn- 
trol" by the agency? 

Guidance 

4. Yes. NAS and NAPA are completely sep  
arate organizations. Each is independ- 
ently chartered by the Congress for dif- 
ferent purposes, and Congress has rec- 
ognized that the two organizations are 
structured and operate differently. Agen- 
cies should defer to the discretion of each 
academy to adopt policies and proce- 
dures that will enable it to comply sub- 
stantially with the provisions of section 15 
of the Act that apply to that academy. 

4. Yes, if the members of the committee are 
selected by the academy and if the com- 
mittee's meetings, deliberations, and the 
preparation of reports are all controlled by 
the academy. Under these circumstances, 
neither the existence of the funding 
agreement nor the fact that it con- 
templates use by the academy of an 
academy committee would constitute ac- 
tual management or control of the com- 
mittee by the agency. 

[FR Doc. 01-17350 Filed 7-18-01; 8:45 am] 
BILLING CODE 6820-344 





time available for escape. The dif- 
ference between the minimum time 
available for escape and the time re- 
quired for evacuation of building occu- 
pants would be the target margin of 
safety. Various alternative protection 
strategies would have to be evaluated 
to determine their impact on the times 
a t  which hazardous conditions devel- 
aped in the spaces of interest and the 
times required for egress. If a combina- 
tion of fire protection systems provides 
a margin of safety equal to or greater 
than the target margin of safety, then 
the combination could be judged to 
provide an equivalent level ofd ty .  

(3) As a third option, other technical 
analysis procedures, as approved by the 
responsible agency head, can be used to 
show equivalency. 

(c) Analytical and empirical tools, 
including fire models and grading 
schedules such as the Fire Safety Eval- 
uation System (Alternative Ap- 
proaches to Life Safety. NEPA 101M) 
should be used to support the life safe- 
ty equivalency evaluation, If fire mod- 
eling is used as part of an analysis, an 
assessment of the predictive capabili- 
ties of the fire models must be in- 
cluded. This assessment should be con- 
ducted in accordance with the Amer- 
ican Society for Testing and Materials 
Standard Guide for Evaluating the Pre- 
dictive Capability of Fire Models 
(ASTM E 1355). 

0 101-6.606 Reaponeibility. 

The head of the agency responsible 
for physical improvements in the facil- 
ity or providing Federal assistance or a 
designated representative will deter- 
mine the acceptability of each equfva- 
lent level o f  s&ty analysis. The deter- 
mination of acceptability must include 
a review of the fire protection engi- 
neer's qualifications, the appropriate- 
ness of the fire scenarios for the facil- 
ity, and the reasonableness of the as- 
sumed maximum probable loss. Agen- 
cies should maintain a record of each 
accepted equivalent level af safety anal- 
ysis and provide copies to fire depart- 
ments or other local authorities for use 
in developing prefire plans. 

Subparts 1016.7-1014.9 
[Reserved] 

Subpart I Old. 10-Federal Advi- 
sory Committee Management 

A m R T I Y :  Sec 205(c), 63 Stat. 390: 40 
U.S.C. W c ) :  see. 7, 5 U.S.C. app.: and E.O. 
12024. 3 CFR 1977 Comp.. p. 158. 

SOURCE: 52 FR 45829. Dec. 2. 1881, unless 
othenvisa noted. 

6 10141001 Scope. 
(a) This subpart defines the policies, 

establishes minimum requirements. 
and provides guidance to agency man- 
agement for the establishment, oper- 
ation. administration, and duration of 
advisory committees subject to the 
Federal Advfsory Committee Act, as 
amended. Reporting requirements 
which keep the Congress and the public 
informed of the number, purpose, mem- 
bership activities, and cost of these ad- 
visory committees are also included. 

@) The Act and this subpart do not 
apply to advisory meetings or groups 
listed in 5 101-6.1001. 
[52 FR 45929. Dec. 2. 1987. as amended at 54 
F'R 41215. Oct. 5. 19891 

0 101-6.1008 Policy. 
The policy to be followed by Federal 

departments, agencies, and commis- 
sions. consistent with the Federal Ad- 
visory Committee Act, as amended, is 
as follows: 

(a) An advisory committee shall be 
established only when it is essential to 
the conduct of agency business. Deci- 
sion criteria include whether com- 
mittee deliberations will result in the 
creation or elimination of, or change in 
regulations, guidelines, or rules affect- 
ing agency business: whether the infor- 
mation to be obtained is already avail- 
able through another advisory com- 
mittee or source within the Federal 
Government: whether the committee 
will make recommendations resulting 
in significant improvements in service 
or reductions in cost: or whether the 
committee's recommendations will 
provide an important additional per- 
spective or viewpoint impacting agen- 
cy operations: 

@) An advisory committee shall be 
terminated whenever the stated objec- 
tives of the committee have been ac- 
complished; the subject matter or work 
of the committee has become obsolete 



by the passing of time or the assump- 
tion of the committee's m a h  functions 
by another entity within the Federal 
Government; or the agency determines 
that the cost of operation is excessive 
in relation to the benefits accruing to 
the Federal Government: 

(c) An advisory committee shall be 
fairly balanced in its membership in 
terms of the points of view represented 
and the functions to be performed; and 

(d) An advisory committee shall be 
open to the public in its meetings ex- 
cept in those circumstances where a 
closed meeting shall be determined 
proper and consistent with the provi- 
sions in the Government in the Sun- 
shine Act. 5 U.S.C. 552(b). 
[52 FR 45929. Dec. 2. 1987. as amended at 54 
FR 41215. Oct. 5, 1989) 

Act means the Federal Advisory Com- 
mittee Act, as amended. 5 U.S.C., App. 

Ahhistrator means the Adminis- 
trator of General Services. 

Advfsary committee subject to the Act 
means any committee, board, commis- 
sion, council, conference, panel, task 
force, or other similar group, or any 
subcommittee or other subgroup there- 
of, which is established by statute. or 
established or utilized by the President 
or any agency official for the purpase 
of obtaining advice or recommenda- 
tions on issues or policies which are 
within the scope of his or her respon- 
sibilities. 

Agency has the same meaning as in 
section 551(1) of title 5 of the United 
States Code. 

Committee Management SemSecretarlat 
(SearPtmiaf), established pursuant to 
the Act is responsible for all matters 
relating to advisory committees, and 
carries out the Administrator's respon- 
sibilities under the Act and Executive 
Order 12024. 

Committee member means an indi- 
vidual who serves by appointment on 
an advisory committee and has the f U  
right and obligation to participate in 
the activities of the committee. includ- 
ing voting on committee recommenda- 
tions. 

PreSdential advLFory committee means 
any advisory committee which advises 
the President. It may be established by 
the President or by the Congress, or 

dl CFR Ch. 101 0-1-00 Edmon) 

used by the President in the interest of 
obtaining advice or recommendations 
for the President. "Independent Presi- 
dential advisory comdttee" means 
any Presidential advisory committee 
not assigned by the Presjdent, or the 
President's delegate, or by the Con- 
gress in law, to an agency for adminis- 
trative and other sup ort and for which 
the Administrator o!General Services 
may provide administrative and other 
support on a reimbursable basis. 

Statr member means any individual 
who serves in a support capacity to an 
advisory committee. 

Utilized (or used, as referenced in the 
definition of Advlsoly committee in this 
section, means a committee or other 
group composed in whole or in part of 
other than full-time officers or employ- 
ees of the Federal Government with an 
established existence outside the agen- 
cy seeking its advice which the Presi- 
dent or agency omcial(s) adopts. such 
as through institutional arrangements, 
as a preferred source from which t~ ob- 
tain advice or recommendations on a 
speciflc issue or policy within the 
scope of his or her responsibilities in 
the same manner as that individual 
would obtain advice or recommenda- 
tions from an established advisory 
committee. 

010141004 Examplea of advieow 
meetinpa or not covered by 
t h e ~ c t  orZ,"Cd 

The following are examples of advi- 
sory meetings or groups not covered by 
the Act or this sub~art: 

(a) Any cornmi& composed wholly 
of full-time officers or emplovees of the - ., 
Federal Government: 

(b) Any advisory committee specifl- 
cally exempted by an Act of Congress: 

(c) Any advisory committee estab- 
lished or utilized by the Central Intel- 
ligence Agency: 

(d) Any advisory committee estab- 
lished or utilized by the Federal Re- 
serve System; 

(e) The Advisory Committee on Inter- 
governmental Relations; 

(f) Any local civic group whose pri- 
mary function is that of rendering a 
public service with respect to a Federal 
program, or any State or local com- 
mittee. council, board, commission, or 
similar group established to advise or 



make recommendations to State or 
local officials or agencies; 

(g) Any committee which is estab- 
lished to perform primarily operational 
as opposed to advisory functions. Oper- 
ational functions are those specifically 
provided by law, such as making or im- 
plementing Government decisions or 
policy. An operational committee may 
be covered by the Act if i t  becomes pri- 
marily advisory in nature. It  is the re- 
sponsibility of the administering agen- 
cy to determine whether such a com- 
mittee is prbarily operational. If so, 
it would not fall under the require- 
ments of the Act and this subpart, but 
would continue to be regulated under 
relevant laws, subjbct to the direction 
of the President and the review of the 
appropriate legislative cornrnittees; 

Q Any meeting initiated by the 
President or one or more Federal offi- 
cial(~) for the purpose of obtaining ad- 
vice or recommendations from one in- 
dividual; 

(i) Any meeting initiated by a Fed- 
eral official(s) with more than one indi- 
vidual for the purpose of obtaining the 
advice of individual attendees and not 
for the purpose of utilizing the group 
to obtain consensus advice or rec- 
ommendations. However, agencies 
should be aware that such a group 
would be covered by the Act when an 
agency accepts the group's delibera- 
tions as a source of consensus advice or 
recommendations; 
(j) Any meeting initiated by a group 

with the President or one or more Fed- 
eral official(s) for the purpose of ex- 
pressing the group's view, provided 
that the President or Federal official(s) 
does not use the group recurrently as a 
preferred source of advice or rec- 
ommendations; 

(k) Meetings of two or more advisory 
committee or subcommittee members 
convened solely to gather information 
or conduct research for a chartered ad- 
visory committee, to analyze relevant 
issues and facts, or to draft proposed 
position papers for deliberation by the 
advisory committee or a subcommittee 
of the advisory committee; or 

Q Any meeting with a group initi- 
ated by the President or one or more 
Federal ofRcial(s) for the purpose of ex- 
changing facts or information. 

An advisory committee may be es- 
tablished in one of four ways: 

(a) By law where the Congress spe- 
ciRcally directs the President or an 
agency to establish it; 

(b) By law where the Congress au- 
thorizes but does not direct the Presi- 
dent or an agency to establish it. In 
this instance, the responsible agency 
head shall follow the procedures pro- 
vided in f 101-6.1007: 

(c) By the President by Executive 
Order; or 

(d) By an agency under general agen- 
cy authority in title 5 of the United 
States Code or under other general 
agency-authorizing law. In this in- 
stance, an agency head shall follow the 
procedures provided in 5 101-6.1007. 

0 101-8.1001 Agelncy procedulw for 00- 
tabliahing adview conunitteea 

(a) When an agency head decides that 
it is necessary to establish a com- 
mittee, the agency must consider the 
functions of similar committees in the 
same agency before submitting a con- 
sultation to GSA to ensure that no du- 
plication of effort will occur. 

(b) In establishing or utilizing an ad- 
visory committee, the head of an agen- 
cy or designee shall comply with the 
Act and this subpart, and shall: 

(1) Prepare a proposed charter for the 
committee which includes the informa- 
tion listed in section 9(c) of the Act; 
and 

(2) Submit a letter and the proposed 
charter to the Secretariat proposing to 
establish or use, reestablish, or renew 
an advisory committee. The letter 
shall include the following Morma- 
tion: 

(i) An explanation of why the com- 
mittee is essential to the conduct of 
agency business and in the public in- 
terest; 

(ii) An explanation of why the com- 
mittee's functions cannot be performed 
by the agency, another existing advi- 
sory committee of the agency, or other 
means such as a public hearing; and 

(iii) A description of the agency's 
plan to attain fairly balanced member- 
ship. The plan wi l l  ensure that, in the 



selection of members for the com- 
mittee. the agency will consider a 
cross-section of those directly affected, 
interested, and qualified. as appro- 
priate to the nature and functions of 
the committee. Committees requiring 
technical expertise should include per- 
sons with demonstrated professional or 
personal qualifications and experience 
relevant to the functions and tasks to 
be performed. 

(3) Subcommittees that do not func- 
tion independently of the full or parent 
advisory committee need not follow 
the requirements of paragraphs (b)(l) 
and (b)(2) of this sectton. However, 
they are subject to all other require- 
ments of the Act. 

(4) The requirements of paragraphs 
(b)(l) and (b)(2) of this section shall 
apply for any subcommittee of a char- 
tered advisory committee, whether its 
members are drawn in whole or in part 
from the full or parent advisory com- 
mittee, which functions independently 
of the parent advisory committee such 
as by making recommendations di- 
rectly to the agency rather than for 
consideration by the chartered advi- 
sory committee. 

(c) The Secretariat will review tha 
proposal and notify the agency of 
GSA's views within 15 calendar days of 
receipt. if possible. The agency head re- 
tains final authority for establishing a 
particular advisory committee. 

(d) The agency shall notify the Secre- 
tariat in writing that either: 

(1) The advisory committee is being 
established. The filing of the advisory 
committee charter as specified in 3 101- 
6.1013 shall be considered appropriate 
written notification in this instance. 
The date of filing constitutes the date 
of establishment or renewal. The agen- 
cy head shall then comply with the 
provisions of 51016.1009 for an estab- 
lished advisory committee; or 

(2) The advisory committee is not 
being established. In this instance, the 
agency shall also advise the Secre- 
tariat if the agency head intends to 
take any further action with respect to 
the proposed advisory committee. 

152 FR 45929. Dee. 2. 1987. as amended at 54 
FR 41215. Oct. 5. 19891 

41 CFR Ch. 101 0-1430 Edmon) 

0 1014.1008 The role of GSA. 
(a) The functions under section 7 of 

the Act will be performed for the Ad- 
ministrator by the Secretariat. The 
Secretariat assists the Administrator 
in prescribing administrative guide- 
lines and management controls for ad- 
visory committees, and assists other 
agencies in implementing and inter- 
preting these guidelines. In exercising 
internal controls over the management 
and supervision of the operations and 
procedures vested in each agency by 
section 8(b) of the Act and by 5101- 
6.1009 and 5101-6.1017 of this rule, agen- 
cies shall conform to the guidelines 
prescribed by GSA. 

(b) The Secretariat may request com- 
ments from agencies on management 
guidelines and policy issues of broad 
interagency interest- or application to 
the Federal advisory committee pro- 
s-. 

(c) In advance of issuing informal 
guidelines, nonstatutory ref~orting re- 
quirements, and administrative -proce- 
dures such as report formats or-auto- 
mation, the Secretariat shall request 
formal or informal comments from 
agency Committee Management Offi- 
cers. 

(d) The Secretariat shall assure that 
follow-up reports required by section 
6(b) of the Act are prepared and trans- 
mitted to the Congress as directed by 
the President; either by his delegate. 
by the agency responsible for providing 
support to a Presidential advisory com- 
mittee, or by the responsible agency or 
organization designated pursuant to 
paragraph (c) of 5 lOl-6.1011. In per- 
forming this function, GSA may solicit 
the assistance of the Office of Manage- 
ment and Budget and other appropriate 
organizations, as deemed appropriate. 
[52 FR 45929. Dee. 2. 1887, as amended at 54 
FR 41215. Oct. 5. 1-1 

The head of each agency that uses 
one or more advisory committees shall 
ensure: 

(a) Compliance with the Act and this 
subpart: 

@) Issuance of administrative guide- 
lines and management controls which 



apply to all advisory committees es- 
tablished or used by the agency: 

(c) Designation of a Committee Man- 
agement Officer who shall cany out 
the functions specified in section 8(b) 
of the Act: 

(d) Provision of a written determina- 
tion stating the reasons for closing any 
advisory committee meeting to the 
public; 

(e) A review, a t  least annually, of the 
need to continue each existing advisory 
committee, consistent with the public 
interest and the purpose and functions 
of each committee: 
(0 Rates of pay are justified and lev- 

els of agency support are adequate: 
(g) The appointment of a Designated 

Federal Officer for each advisory com- 
mittee and its subcommittees; 

(h) The opportunity for reasonable 
public participation in advisory com- 
mittee activities; 

(i) That the number of committee 
members is limited to the fewest nec- 
essary to accomplish committee objec- 
tives: 
0) That the interests and affiliations 

of advisory committee members are re- 
viewed consistent with regulations 
published by the Office of Government 
Ethics in 5 CFR parts 734, 735, and 737, 
and additional requirements, if any. es- 
tablished by the sponsoring agency 
pursuant to Executive Order 12674, the 
conflictsf-interest statutes. and the 
Ethics in Government Act of 1978. as 
amended; and 
Q Unless otherwise specified by the 

President, the preparation and trans- 
mittal of a follow-up report to the Con- 
gress detailing the disposition of the 
public recommendations of a Presi- 
dential advisory committee supported 
by the agency, in accordance with sec- 
tions 6(b) of the Act. 

Federal Propmty Management Regulations 3 1016.1013 
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152 FR 45929. Dec. 2. 1987. as amended at 54 
FR 41215, Oct. 5. 19891 

ilOl-6.1011 Reewnnibilitier of the 

The chairperson of an independent 
Presidential advisory committee shall 
comply with the Act and this subpart 
and shall: 

(a) Consult with the Administrator 
concerning the role of the Designated 
Federal Officer and Committee Man- 
agement Officer; 

(b) Fulfill the responsibilities of an 
a ncy head as specified in paragraphs (8 0 and (j) of S 101-8.1009: and 

(c) Unless otherwise specified by the 
President, consult with the Adminis- 
trator regarding the designation of an 
agency or organization responsible for 
implementing section 6(b) of the Act. 
I52 FR 45929. Dec. 2. 1987. as amended at 54 
FR 41216, Oct. 5, 19%9] 

9101-8.1018 Charter filing require- 
mmb. 

No advisory committee may operate. 
meet, or take any action until its char- 
ter has been filed as follows: 

(a) Advisory commfttee established, 
used, reestablished, or mewed by an 
agency. The agency head shall file-- 

(1) The charter with the standing 
committees of the Senate and the 
House of Representatives having legis- 
lative jurisdiction of the agency; 

(2) A copy of the filed charter with 
the Library of Congress, Exchange and 
Gift Division, Federal Documents Sec- 
tion. Federal Advisory Committee 
Desk, Washington, DC 20540: and 

(3) A copy of the charter indicating 
the Congressional filing date, with the 
Secretariat. 

(b) Advisory committee specifcdy d- 
rected by law or autharized by law, Pro- 
cedures are the same as in paragraph 
(a) of this section. 

(c) Presidential advisory committee. 
When either the President or the Con- 
gress establishes an advisory com- 
mittee that advises the President. the 
responsible agency head or, in the case 
of an independent Presidential advi- 
sory committee, the President's des- 
ignee shall file- 

(1) The charter with the Secretariat; 
(2) A copy of the Hed charter with 

the Library of Congress: and 
(3) If specifically directed by law, a 

copy of the charter indicating its date 
of filing with the Secretariat, with the 
standing committees on the Senate and 
the House of Representatives having 
legislative jurisdiction of the agency or 



the independent Presidential advisory 
committee. 

0 10141015 committee iPiar- 
mation which mwt lm prrbbhed in 
the Federal Regikw. 

(a) Committee WabUshmMt. mestab 
lwlment, or renewal. (1) A notice in the 
FEDERAL REGISTER is required when an 
advisory committee, exce t a com- 
mittee s m ~ a l l y  directJby law or 
established by the President by Execu- 
tive Order, is established, used. rees- 
tablished, or renewed. Upon receiving 
notification of the completed review 
fmm the Secretariat in accordance 
with paragraph (c) of 3101-6.1007, the 
agency shall publish a notice in the 
FEDERAL REGISTER that the committee 
is being established, used, reestab- 
lished. or renewed. For a new com- 
mittee, such notice shall also describe 
the nature and purpose of the com- 
mittee and the agency's plan to attain 
fairly balanced membership, and shall 
include a statement that the com- 
mittee is necessary and in the public 
interest. 

(2) Establishment and reestablish- 
ment notices shall appear a t  least 15 
calendar days before the committee 
charter is filed, except that the Secre- 
tariat may approve less than IS days 
when requested by the agency for good 
cause. The 15day advance notice re- 
quirement does not apply to committee 
renewals. notices of which may be pub- 
lished c-tly with the filing of 
the charter. 

(b) Committee meetings. (1) The agency 
or an independent Presidential advi- 
sory committee shall publish a t  least 
15 calendar days prior to an advisory 
committee meeting a notice in the 
FEDERAL REGISTER, which includes: 

(i) The exact name of the advisory 
committee as chartered; 

(ii) The time, date, place, and pur- 
pose of the meeting; 

(iii) A summary of the agenda; and 
(iv) A statement whether all or part 

of the meeting is open to the public or 
closed. and if closed, the reasons why, 
citing the specific exemptions of the 
Government in the Sunshine Act (5 
U.S.C. 552(b)) as the basis for closure. 

(2) In exceptional circumstances, the 
agency or an independent Presidential 

41 CFR Ch. 101 (7-140 Edition) 

advisory committee may give less than 
15 days notice. provided that the rea- 
sons for doing so are included in the 
committee meeting notice published in 
the FEDERAL REGISTER. 

[52 FR 45919. Dee. 2. 1 M .  as amended at 54 
FR 41216. Oct. 5, 19891 

010141017 hapondbilitier of the! 
agenay Committee Management Of- 
fic%r. 

In addition to implementing the pro- 
visions of section 8(b) of the Act. the 
Committee Management Officer will 
carry out all responsibilities delegated 
by the agency head. The Committee 
Management Offlcer should also ensure 
that section lo@), 12(a) and 13 of the 
Act ate implemented by the agency to 
provide for appropriate recordkeeping. 
Records include, but are not limited to: 

(a) A set of approved charters and 
membership lists for each advisory 
committee; 

(b) Copies of the agency's portion of 
the Annual Report of Federal Advisory 
Committees required by paragraph (b) 
of 0 101-6.1035: 

(c) Agency guidelines on committee 
management operations and procedures 
as maintained and updated; and 

(d) Agency determinatiom to close 
advisory committee meetings as re- 
quired by paragraph (c) of 5 101-6.1023. 

9 10141019 Dutiw of the Mlplated 
Federal Oaeeer. 

The agency head or, in the case of an 
independent Presidential advisory 
committee, the Administrator shall 
designate a Federal officer or em- 
ployee, who may be either Wl-time or 
permanent part-time, to be the Des- 
ignated Federal Officer for each advi- 
sory committee and its subcommittees. 
who: 

(a) Must approve or call the meeting 
of the advisory committee; 

(b) Must approve the agenda; 
(c) Must attend the meetings; 
(d) Shall adjourn the meetings when 

such adjournment is in the public in- 
terest: and 

(el Chairs the meeting when so di- 
rected by the agency head. 



(0 The requirement in paragraph (b) 
of this section does not apply to a Pres- 
idential advisory committee. 

0 10141OB1 Public participation in ad- 
~COlPmitteemeetingi~. 

The agency head, or the chairperson 
of an independent Presidential advi- 
sory committee, shall ensure that- 

(a) Each advisory committee meeting 
is held a t  a reasonable time and in a 
place reasonably accessible to the pub- 
lic; 
(b) The meeting room size is suffi- 

cient to accommodate advisory com- 
mittee members, committee or agency 
staff, and interested members of the 
public; 

(c) Any member of the public is per- 
mitted to file a written statement with 
the advisory committee; and 

(d) Any member of the public may 
speak a t  the advisory committee meet- 
ing if the agency's guidelines so per- 
mit. 

0 lOl4.lOaS Procedprea for c h h g  an 
a d v i ~ ~ r y  committae~ meeting. 

(a) To close all or part of a meeting, 
an advisory committee shall submit a 
request to the agency head or, in the 
case of an independent Presidential ad- 
visory committee, the Administrator. 
citing the specific provisions of the 
Government in the Sunshine Act (5 
U.S.C. 552(b)) which justify the closure. 
The request shall provide the agency 
head or the Administrator sufficient 
time to review the matter in order to 
make a determination prior to publica- 
tion of the meeting notice required by 
8 lOl-6.lOl5(b). 

@) The general counsel of the agency 
or, in the case of an independent Presi- 
dential advisory committee, the gen- 
eral counsel of the General Services 
Administration should review all re- 
quests to close meetings. 

(c) If the agency head or, in the case 
of an independent Presidential advi- 
sory committee, the Administrator 
agrees that the request is consistent 
with the provisions in the Government 
in the Sunshine Act and the Federal 
Advisory Committee Act. he or she 
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shall issue a determination that all or 
part of the meeting be closed. 

(d) The agency head. or the chair- 
person of an independent Presidential 
advisory committee, shall: 

(1) Make a copy of the determination 
available to the public upon request; 
and 

(2) State the reasons why all or part 
of the meeting is closed, citing the spe- 
cific exemptions used from the Govern- 
ment in the Sunshine Act in the meet- 
ing notice published in the FEDERAL 
REGISTER. 

0 10141026 nt for main- 
taining & %  d.14 mm- 
mittee lneeting!s. 

(a) The agency head or. in the case of 
an independent Presidential advisory 
committee, the chairperson shall en- 
sure that detailed minutes of each ad- 
visory committee meeting are kept. 
The minutes must include: 

(1) Time, date, and place; 
(2) A list of the following persons who 

were present: 
(i) Advisory committee members and 

staff: 
(11) Agency employees; and 
(iii) Members of the public who pre- 

sented oral or written statements; 
(3) An estimated number of other 

members of the public present: 
(4) An accurate description of each 

matter discussed and the resolution, if 
any, made by the committee of such 
matter; and 

(5) Copies of each report or other doc- 
ument received. issued. or approved by 
the committee. 
(b) The chairperson of each advisory 

committee shall certify to the accu- 
racy of all minutes of advisory com- 
mittee meetings. 

(a) Any advisory committee shall 
automatically terminate not later than 
2 years after it is established, reestab- 
lished, or renewed, unless: 

(1) Its duration is otherwise provided 
for by law; 



(2) The President or agency head re- 
news i t  prior to the end of such period: 
or 
(3) The President or agency head ter- 

minates it before that time by revok- 
ing or abolishing its establishment au- 
thority. 

@) If an agency head terminates an 
advisory committee. the agency shall 
notify the Secretariat of the effective 
date of termination. 

(a) Advisory committees specifically 
directed by law: 
(1) Whose duration extends beyond 2 

years shall require rechartering by the 
Ning of a new charter every 2 years 
after the date of enactment of the law 
establishing the committee. If a new 
charter is not filed. the committee is 
not terminated, but may not meet or 
take any action. 

(2) Which would terminate under the 
provisions of section 14 of the Act, and 
for which renewal would require reau- 
thorization by law. may be reestab- 
lished by an agency provided that the 
agency complies under general agency 
authority with the provisions of 5 101- 
6.1007. 
(b) Advisory committees established 

by the Prestdent may be renewed by 
appro rfate action of the President and 
the ding of a new charter. 

(c) Advisory committees authorized 
by law or established or used by an 
agency may be renewed, provided that 
a t  least 30 but not more than 60 days 
before the committee terminates, an 
agency head who intends to renew a 
committee complies with the provi- 
sions of S 101-6.1007. 

1101-6.1051 Amendmentr to advisory 
committee charter& 

(a) Committees specifically directed by 
law or authorized by law; or established 
by the Fresident. The agency head shall 
be responsible for ensuring that any 
minor technical changes made to cur- 
rent charters are consistent with the 
relevant statute or Execuave Order. 

41 CFR Ch. 101 ( 7 - 1 4  E d b )  

When the Congress by law. or the 
President by Executive Order, changes 
the authorizing language which has 
been the basis for establishing an advi- 
sory committee, the agency head, or 
the chairperson of an independent 
Presidential advisory committee, shall: 
(1) Amend those sections of the cur- 

rent charter affected by the new law or 
Executive Order: and 

(2) File the amended charter as speci- 
fied in 9 lOl-6.lOl3. 
(b) COmmmees established or used by 

an agency. The charter of an advisory 
committee established under general 
agency authority may be amended 
when an agency head determines that 
the existing charter no longer accu- 
rately reflects the objectives or func- 
tions of the cornmi-. Changes may 
be minor, such as revising the name of 
the advisory committee, or modtfying 
the estimated number or frequency of 
meetings. Changes may also be major 
such as those dealing with the objec- 
tives or composition of the committee. 
The agency head retains final author- 
ity for amending the charter of an ad- 
visory committee. Amending any exist- 
ing advisory committee charter does 
not constitute renewal of the com- 
mittee under 5 101-6.1029. 

(1) To make a minor amendment to a 
committee charter. an agency shall. 

(i) Amend the chatter language as 
necessary. and 

(ii) Ffle the amended charter as spec- 
ified in 5 101-6.1013. 
(2) To make a major amendment to a 

committee charter, an agency shall: 
(i) Amend the charter language as 

necessary; 
(ii) Submit the proposed amended 

charter with a letter to the Secretariat 
requesting GSA's views on the arnend- 
ed language, along with an explanation 
of the purpose of the changes and why 
they are necessary. The Secretariat 
will review the proposed changes and 
notify the agency of GSA's views with- 
in 15 calendar days of the request, if 
possible: and 

(iii) File the amended charter as 
specified in 5 101-6.1013. 
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P1014.1098 Compesllation and em 
penme reimbolaement of adoieorg 
eommithe meunbm, ehm a d  con- 
mllhnta. 

(a) Unifarm pay guidelines tbr members 
of an advkny committee. Nothing in 
this subpart shall require an agency 
head to provide compensation. unless 
otherwise provided by law, to a mem- 
ber of an advisory committee. How- 
ever, when compensation is deemed a p  
propriate by an agency. it shall fix the 
pay of the members of an advisory 
committee to the daily equivalent of a 
rate of the General Schedule in 5 U.S.C. 
5332 unless the members are appointed 
as consultants and compensated under 
5 U.S.C. 3109. In determining an appro- 
priate rate of pay for the members, an 
agency shall give consideration to the 
significance, scope, and technical com- 
plexity of the matters with which the 
advisory committee L concerned and 
the qualifications required of the mem- 
bers of the advisory comrnittee. An 
agency may not fix the pay of the 
members of an advisory committee a t  
a rate higher than the daily equivalent 
of the maximum rate for a GS15 under 
the General Schedule. unless a higher 
rate is mandated by statute, or the 
head of the agency has personally de- 
termined that a higher rate of pay 
under the General Schedule is justified 
and necessary. Such a determination 
must be reviewed by the head of the 
agency annually. Under this subpart. 
an agency may not flx the pay of the 
members of an advisory comrnittee at 
a rate of pay higher than the daily 
equivalent of a rate for a GS-18, as pro- 
vided in 5 U.S.C. 5332. 

@) Pay tbr s t a f f m e m k  af an advisory 
committee. An agency may fix the pay 
of each advisory committee staff mem- 
ber a t  a rate of the General Schedule in 
which the Staff member's position 
would appropriately be placed (5 U.S.C. 
chapter 51). An agency may not flx the 
pay of a staff member a t  a rate higher 
than the daily equivalent of the max- 
imum rate for GS-15, unless the agency 
head has determined that under the 
General Schedule the staff member's 
position would appropriately be placed 
at a grade higher than GS-15. This de- 

termination must be reviewed annually 
by the agency head. 

(1) In establishing rates of compensa- 
tion, the agency head shall comply 
with any applicable statutes, regula- 
tions, Executive Orders, and adminis- 
trative guidelines. 

(2) A staff member who is a Federal 
employee shall serve with the knowl- 
edge of the Designated Federal Officer 
and the approval of the employee's di- 
rect supervisor. If a non-Federal em- 
ployee, the staff member shall be a p  
pointed in accordance wi th  applicable 
agency procedures. following consulta- 
tion with the advisory committee. 

(c) Pay for c o d t a n t s  to an advLFary 
committee. An agency shall fix the pay 
of a consultant to an advisory com- 
mittee after giving consideration to  
the qualifications required of the con- 
sultant and the significance, scope, and 
technical complexity of the work. The 
compensation may not exceed the max- 
imum rate of pay authorized by 5 
U.S.C. 3109, and shall be in accordance 
with any applicable statutes, regula- 
tions. Executive Orders and adminis- 
trative guidelines. 

(d) Gratuitous services. In the absence 
of any special limitations applicable to 
a specific agency, nothing in this sub- 
part shall prevent an agency from ac- 
cepting the gratuitous services of an 
advisory committee member, staff 
member, or consultant who agrees in 
advance to serve without compensa- 
tion. 

(e) Travel expenses. Advisory com- 
mittee members and staff members. 
while engaged in the performance of 
their duties away h m  their homes or 
regular places of business. may be al- 
lowed travel expenses, including per 
diem in lieu of subsistence, as author- 
ized by section 5703 of title 5. United 
States Code, for persons employed 
intermittently in the Government 
service. 

(9 Services for handicapped members. 
While performing advisory committee 
duties, an advisory committee member 
who is blind or deaf or who qualifies as 
a handicapped individual may be pro- 
vided services by a personal assistant 
for hEixIdi~pped employees if the mem- 
ber: 

(1) Qualifies as a handicapped indi- 
vidual as defined by section 501 of the 
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Rehabilitation Act of 1973 (29 U.S.C. 
794); and 

(2) Does not otherwise qualify for as- 
sistance under 5 U.S.C. 3102 by reason 
of being an employee of an agency. 
(g) Exclusions. (1) Nothing in this sec- 

tion shall prevent any person who 
(without regard to his or her service 
with an advisory committee) is  a f'll- 
time Federal employee from receiving 
compensation a t  a rate which he or she 
otherwise would be compensated as a 
full-time Federal employee. 

(2) Nothing in this section shall pre- 
vent any person who immediately be- 
fore his or her service with an advisory 
committee was a full-time Federal em- 
ployee from receiving compensation at 
the rate a t  which he or she was com- 
pensated as a full-time Federal em- 
ployee. 

(3) Nothing in this section shall af- 
fect a rate of pay or a limitation on a 
rate of pay that is specifically estab- 
lished by law or a rate of pay estab- 
lished under the General Schedule clas- 
sification and pay system in chapter 51 
and chapter 53 of title 5, United States 
Code. 

0 101-6.1~ Re rb required for add. 
mrg cornmi& 

(a) Within one year after a Presi- 
dential advisory committee has sub- 
mitted a public report to the President. 
a follow-up report will be prepared and 
transmined to the Congress as deter- 
mined under paragraph (d) of S101- 
6.1008. detailing the disposition of the 
committee's recommendations in ac- 
cordance with section 6(b) of the Act. 
Reports shall be consistent with spe- 
ciflc instructions issued periodically by 
the Secretariat; 

(b) The President's annual report to 
the Congress shall be prepared by GSA 
based on reports filed on a fiscal year 
basis by each agency consistent with 
the information specified in section 
6(c) of the Act. Reports from agencies 
shall be consistent with instructions 
provided annually by the Secretariat. 
Agency reports shall also include infor- 
mation requested to enable the Secre- 
tariat to carry out the annual com- 
prehensive review of each advisory 

committee as required by section 7(b) 
of the Act. These reports have been 
cleared in accordance with FIRMR sub- 
part 20145.6 in 41 CFR chapter 201 and 
assigned interagency report control 
number 0304-GSA-XX. 

(c) In accordance with section 10(d) of 
the Act, advisory committees holding 
closed meetings shall issue reports a t  
least annually, setting forth a sum- 
mary of activities consistent with the 
policy of section .552(b) of title 5. 
United States Code. 

(d) Subject to section 552 of title 5. 
United States Code, eight copies of 
each report made by an advisory com- 
mittee, including any report on clased 
meetings as specified in paragraph (c) 
of this section. and, where appropriate. 
background papers prepared by con- 
sultants, shall be filed with the Library 
of Congress as required by section 13 of 
the Act, for public inspection and use 
a t  the location specified in paragraph 
(a)(2) of 5 101-6.1013. 

152 FR 45929. Dec. 2. 1987. as amended at 54 
FR 41216. Oct. 5. l W ]  

Subparts 1016.1 1-1014.20 
[Reserved]: 

Subpart 1014.21-Inter vem- 
mental R w k w  of &mrol  
Services Adminktratlon Pro- 
grams and Activities 

AVIHORTlY E.O. 12372. July 14. 1982 (47 FR 
30959). as amended Apr. 8. 1983 (48 FR 15887); 
sec. 401 of the Intergovernmental Coopera- 
tion Act of 1968 as amended (31 U.S.C. 6506). 

SOURCE 48 FR 29329. June 24, 1983, unless 
otherwise noted. 

EDnXWAL Nare: For additional informa- 
tion. see related documents published at 47 
FR 57369, Dec. 23, 1982. 48 FR 17101. Apr. 21. 
1983. and 48 FR 29098. June 24. 1983. 

This subpart implements Executive 
Order 12372, "Intergwernrnental Re- 
view of Federal Programs", for Federal 
financial assistance and direct Federal 
development programs of the General 
Services Administration (GSA). 
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Matt Behrmann J' 

Paul Hirsch 
Ben Borden , 
Bob Moore / 
Dave Anderson 
Follin Armfield 
Steve Kleiman /' 
Cary Walker 
Wayne Purser J 
Stacey Lukens- I/ 

Jamie Gallagher 

From: Kristi Potts 
Executive Secretariat 

Date: July 16, 1991 

Re: Hearing Attendance ' 

According to the Fedrra( Advrcory Com&*r (kA) &ct, the 
Commission is expected to ,.,-_ 'ion staff 
members who attended our regional and Wasrl~ll~,,-- IS 

In order to comply with this requirement, I am requesting that 
all staff members liste& please indicate on the attached page those 

/I hearings which you attended. Please return the attached sheet to 
# '  me by 5 p.m. on Wednesday. Thank you for your help. 



Washington Hearings 

Date Acrenda 

28 March 
15 April 
26 April 
10 May 
17 May 
21-22 May 
5 June 
6-7 June 
13-14 June 
27, 28, 30 

First meeting 
DoD recommendation 
Force Structure Plan 

Land Value, Environment and Economic Report 
GAO Report 
Testimony 
Deliberations 
Deliberations 
Deliberations 

June Final Deliberations 

Regional Hearings 

Date Acrenda 

San Francisco 
Los Angeles 
Denver 
Ft. Worth 
Jacksonville 
Philadelphia 
Boston 
Indianapolis 
San Diego 
Washington D.C. 
Goodfellow 
Plattsburgh 
Meridian 
Kingsville 

- 6-7 May 
- 8 May 
- 13 May 
- 14 May 
- 23 May 
- 24 May 
- 28 May 
- 30 May 

17 June 
7 17 June - 

18 June 
- 2 0 June 

21 June 
- 2 1 June 
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(C) such members- 
(1) who are blind or deaf or who otherwlse 

qU.llly as handicapped individuals (within 
the m d n g  of section 501 of the RehabllC 
W o n  Act of 1973 (29 U.S.C. 194)). and 

(11) who do not otherwise qualify for 
8ssbtance under section 3102 of title 5 
UnlM S t a h  Code. by reason of belng ar; 
employee of an agency (within the mennlng 
of &Ion 3101(a)(l) of such title 5). 

may be provlded servlces pursuant to &ion 
3102 of such title 5 while in performance of 
thelr ndvbory commlttee duties. 
(1) Nothinr in this subsaetlon shall prevent- 

(A) an lndlvldual who (without regard to hls 
eervice with an advisory committee) Is a full- 
t h e  employee of the United States or 
(B) an hdlvidual who lmmedlathy before 

h b  service with an advlsory committee was 
such an employee. 

from n a l v b e  e o m p e ~ ~ . t l o n  at  the rate a t  
which he otherwlse would be compensated (or 
WM compensated) rs a full-the employee of 
the Unikd Statas. 

(e) The Director shall Include In budnet rcc. 

trob for advisory committees established by 
that agency. which shall be conslatent with dl- 
rectives of the Dlrector under section I and sec- 
tlon 10. Each agency shall matntdn systematic 
lnformatlon on the nature, functions. and oper- 
ations of each advisory committee within its Ju- 
rlsdictlon. 

(b) The head of each agency whlch has an ad- 
visory committee shall designate an Advisory 
Committee Management Officer who shall- 

(1)  exerclne control and supervision over the 
utabllshment. procedures. and accomplish- 
ments of advisory committees established by 
that agency; 

(1) assemble and malntnln the reports. rec- 
ords. and other oavers of any mch commlttee 
durlnn Its exlstmce: and - 

(3) &rs~ou<~nbeh .& Of that agency. the 
vrovlsiona of section 552 of tltle 6. Unlted 
States Code. wlth respect ta such reoorts. rec- 
ords. and other papers. 

ommendatfonr a summary of the anloGtshe (,) NO adv&ory co-ttet) .hall be &tab- d m n s  ~~ry for the expenses of advisory lished unlw such establishment j+ 
wmmlttees* ineludin~ the exwMeb lor publics- (1) specifically authorlzed by statute or by Uon of reports when approprlate. the Resident; or 
(A. amended 1978 Reom. Plan NO. 2 8 102, e f t  (2) determined as a matter of formal record. 
Jan. 1. 1079, 43 F.R. 38067. 91 8tat.'3183: Pub. by the head of the aoencp involved after con- L 98613.1 2. Dec. 12.1980.94 Stat. 3040.) sultatlon with the Director, with tlmelv 

~ s l . m . 0 ~ .  .r ~m notice published in the Federal Rentster. t& - - - -- -- . - -- - 
Beetfon 601 of the Rehabillt.tlon Act of 1973. re. 

femd to In auluce. (dXI)(CXI) b clrsslfled to W o n  
791 of Tills 19. Labor, rather 'than to ractlon 794 of 
Title 20 u shown In text. 

AuaDyAl. 
1 9 ~ u b . e c .  (dX1). Pub. L 96623 rclded subpu. 

(C). 
b..trm Dam or 1080 Avrmvlaz 

Amendment by Pub. L Wd13 effeftlve h t y  d.ya 
dtcr Dee. 11.19W. nee pectlon 3 of Pub. L 96623. set 
out u m Effectlve Deb of 1980 Amendment note 
under &Ion 9102 of thb title. 

"D(rac*or of the Offlce of F'eranmel M m m e n t "  
WM lulmtiluted for "Clvli &rvlce Comm(rslon" In 
lubseo. (d) punrunt to R U O ~  Plan NO 2 of 1M8 
I 102,4a P.R. asom, QZ stat. 3i83. set oit under -' 
Urn 1101 of thlr MUe, whleh tnmfamd all function. 
veskd by sktula In the Unltcd States Clvll emice 
Commlelon to the Director of the Offlce of Penonnel 
blUI..sment (except u otherwhe specified) effectlve 
J= 1. isw. u pmvlded by section 1-101 oi EX. ord. 
No. 12107. Dec 28. 1978. 44 FA. 1056. set out under 
&ton 1101 of thh tltla. 

All functlm of the Offlce of Mana.cmcnt and 
Budset at the Director thereof nlatlng to the Com- 
mltree Manwement 8scrrtulat were tnnsfmed to 
the Mmlnhhtor of Oenenl &wicen%y Reorg. Plan 
No. 1 of 1#71. 1 IF. 42 F.R. 68101.91 Stat. 1834, set out 
In thtr Ap~nndix. elfactive on m before Apr. 1.1978. at 
luch tlmc u .Wellled by the Prasldent. 

. -. . - - - 
be in the public Interest In connection with 
the performance of duties h w e d  on that 

(b) Unless otherwlse specifically provided by 
statute or Pnsldentlal dlrectlve advisory com- 
mittees shall be utllhed solel; for advisorv 

~ - ~~- 

funcuons. Detumlnatlons of d o n  to be take; 
and policy to be expreased with respect to m a t  
t e n  upon whlch an advhry committee reports 
or makes recommendations shall be made solely 
by the Pnsldent or an officer of the Federal 
Oovenunent. 

(c) No sdvlsory committee shall meet or take 
any action until an advlsorv committee charter 
has been flkd w ~ t h  (1) the ~lrector .  in the c&e 
of Presidential advisory commlttces. or (2) with 
the head of the agency to whom any advlsory 
committee reports and wlth the standing com- 
mittees of the Senate and of the House of Rep- 
resentativea havlng legkilatlve Jurlsdlction of 
such agency. Such charter shall contaln the fol- 
lowing lnformatio~ 

(A) the commlttee's ofliclal designation; 
(B) the committee's obJeetives and the 

wow Of its activity; 
(C) the period of t h e  necessary for the 

committee ta carry out its purposes; 
(D) the agency or official to whom the com- 

mittee revorts; 
(E) the agency responsible for oroviding the 

. ~. --... 
(a) Each agency head shall establish uniform ue not solely adhiory, a svecUlcation of the 

rdmlnlstratlve guldellnu and management con- authority for such functlom; 
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(GI the estimaled annual operating wsts in 
dollars and man-years for such commlttee; 

(HI the estimated number and freauencv of - - 
commlttee meetings: 

(I) the committee's termination date. if less 
*,ban two years tram the date of the commit- 
tee's establishment; and 

(J) the date thecharter is flled. 
A copy of any such charter shall also be Iur- 
nlshed to the Library of Congress. 

Smlon Rennm TO m OTHER Sxnoas 
Thh sectlon b referred Lo in tltle 7 rec~ons 2210. 

2269. 

8 10. Adrlwry committee procedures: meeUnga; 
notice, publiullon in Federal Reglater; reyla- 
tionr; minuks; certilialion; annual report: Fed- 
eral officer or employee. allendance 

ta)(l) Each advisory committee meeting shall 
be open to the public. 

(2) Except when the President determines 
otherwise for reauons of national security. 
timely notice of each such meetlng shall be 
publlshed in the Federal Register, and the Dl- 
rector shall prescribe rdguiations to provide for 
other types of public notice to insure that all 
interested persons are notifled of such meeting 
prior thereto. 

(3) Interested persons shall be permitted to 
-*tend. amear before. o r  file statements wlth .." 
any odvlsory committee, subject to such reason- 
lhle ~ l e s  or regulations as the Director may 
prescribe. 

(b) Subject to section 552 of title 5, United 
mites Code. the records, reporta, trsnscripts. -7 

minutes, appendlxes, working papera. drifts. 
studles, aeenda. or other documents which were 
made available to or prepared for or by each 
advisory committee shall be available for public 
ina~c t lon  and copying a t  a single location in 
the offices of  the advisory commlttee or the 
agency to whlch the advisory committee re- 
aorta until the advisory committee ceases to 
;xiat. 

(c) Deteiled mlnutes of eaoh mwMne of each 
advlsory comml 
teJn r ncord af 
and accurate d 
and conclusions reached. and coples of all re- 
ports received. hued, or approved by the add- 
sow commlttee. The accuracy of all mlnutes 
shall be certified to by the chalrman of the ad- 
vkory committee. 

Cd) Subaections ( a W  and (a)(3) of this see- 
tion shall not apply to any portlon of an advlso- - commlttee meetlnn where the President. or .z the head of the agency to which the advisory 

*.rmmlttee reports, determlnes that such por- 
;on of such meethg may be closed to t h e  
publlc in accordance wlth subsection (c) of sec- 
tion 552b of title 5. United States Code. Any 
such determination shall be In writing and shall 
contDLn the reasow for such determination. If 
-1ch a determination Is made. the advisory "" 
committee shall h u e  a report a t  least annually 
settlng forth a summary of Its actlvltles and 
- w h  related matters .s would be Inforrnatlve to W V  

the public consistent with the policy of sectlon 
552(b) of title 5. Unllcd States Code. 

(el There shall be designated an offlcer or 
employee of the Federal Government to chair 
or attend each meetlna of each advlsory com- 
mittee. The officer or &mployee so deslgnated is 
authorized, whenever he determlnes it to be in 
the publlc Interest. to adjourn any such meet  
lng. No advisory commlttee shall conduct any 
meeting in the absence of that offlcer or em- 
ployee. 

(1) Advisory committees shall not hold any 
meetin~s exceot at  the call of. or wlth the ad- 
vance ipprovai of, s designated offlcer or em- 
ployee of the Federal Government. and in the 
case of advlsory committees (other than Presd 
dential advisory committees), with an agenda 
approved by such officer or employee. 
(Pub. L 92-463. Oct. 6. 1972. 86 Stat. 770; Pub. 
L 94-409. 5 5W. Sept. 13, 1976. 00 Stat. 1247.1 

A r u m n u n  

197&-Subsec. (d). Pub. L 94409 added "portion of 
an" following "to any" and subatltukd provhiom re- 
Iatlns to deLerm(MLions for closing to the public such 
portion of the meeting in .ceordnnce with &Ion 
652btc) of tltle 5. for ~rovislom relating to dekrmlna. 
Lions of mstlen listed In sectlon 552(bl of title 6. 

E n c n v x  DATE or 1978 AYB(ommz 
Amendment by Pub. L 94409 effectlve 180 dry. 

after &DL 13.1916. see aectlon 8 of Pub. L 94-409. set 
out M an EIIectlve Date note under section 561b of 
thla title. 

Sccrlon R y r s l m  ro u Omm Sccnons 
Thh sectlon b referred to In title 19 sectlon 2155; 

Utle 20 section 1233h: tltle 42 sectlon 6313; ttUe 60 
App. sectlon 2lSBa 

8 11. Avallabllitj of lranwip(.: *agency procccdiol" 
(a) Except where prohibited by contractual 

aereements entered into prior to the effective 
date of this Act, agencies and advlsory commit- 
tees shall make available to any person. a t  
actual wst of duplication. copies of trsnscrlpts 
of agency proceedings or advisory committee 
meetings. 

(b) As used in this section "agency proceed- 
ing" means any prO~eedlng as defined in section 
551(12) of title 6. Unlted States Code. 

R Q x R m C a a  u Tm 
Effectlve date of thb Act. referred to In subsee. (a). 

M mennlng effective upon exphtlon of ninety days 
followins enactment of Pub. L 92-463 on Oct 6.1972. 
me swtion 15 of pub. I. 92483. 

s m o n  RrrmPm To u Orrm Lhcnons 
Thin sectlon La rden-ed to In title 19 section 2155: 

Utle 42 sectlon 6273; titla 80 App. section 2166a 

8 12 Fi-l and adminiatnltve provislona; record- 
keepinll: sudik agency support mice. 

(a) Each agency shall keep records as will 
fully disclose the dfsvosltlon of any funds 
whlch may be at  the dlspossl of Its advlsory 
committees and the nature and extent of thelr 
actlvlties. The General Services Admlnistratlon. 
or such other agency as the Pnsident may des- 
ignate, shall malntaln financial records wlth re- 
Gect to Presidential advisory committees. The 
Comvtroller Gencrnl of the United States. or 


