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This memorandum describes the decision of the Supreme Court in Dalton v. 
specter1, a critical case involving a challenge to the actions of a prior Defense Base 
Closure and Realignment Commission (Commission). The issue and holding in Dalton 
has been mischaracterized in several summaries made available to the ~ornrnission.~ 
This memorandum is not a product of deliberation by the commissioners and accordingly 
does not necessarily represent their views or those of the Commission. 

In the words of the Court, "the claim raised" in Dalton was "a statutory one: The 
President is said to have violated the terms of the 1990 Act by acceptingprocedurally 
flawed  recommendation^."^ In other words, in Dalton, the plaintiff claimed that the 
Commission's actions were procedurally flawed, not that the Commission had exceeded 
its authority. 

Deciding this issue, the Supreme Court held that "how the President chooses to 
exercise the discretion Congress has granted him is not a matter for our re~iew."~  
Summing its decision, the Court rephrased this holding slightly, as a finding that "where 
a statute, such as the 1990 Act, commits decision-making to the discretion of the 
President, judicial review of the President's decision is not a~ailable."~ 

' 511 U.S. 462 (1994). 
2 For example, there is a significant error in the Congressional Research Service Revort for Congress: The 
Availability of Judicial Review Regarding Militarv Base Closures and Realignments (Availabilitv of 
Judicial Review). In that report, the author asserts that 

A claim that the President exceeded his statutory authority under the Base Closure Act 
has been held to be judicially unreviewable, because the Base Closure Act gives the 
President broad discretion in approving or disapproving BRAC recommendations. 

This is an incorrect description of the issue and holding of the case. As described in this paper, the Dalton 
decision did not examine the question of whether the President "exceeded his statutory authority," but 
rather whether his decision was based on "procedurally flawed" actions by the Commission. Availability 
of Judicial Review, CRS Order Code RL32963, Summary page (June 24,2005). 

51 1 U.S. at 474 (Emphasis added). 
4 5 1 1 U.S. at 476 (Emphasis added). 
5 51 1 U.S. at 476-77 (Emphasis added). 
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This distinction is critical to the Commission's action on elements of 
recommendations that fall outside the scope of the Base Closure Statute, as discussed in 
the July 12,2005 Office of General Counsel memorandum, because such a holding 
presupposes that the action was within the scope of the statutory delegation of authority. 
Justice Blackrnun's concurring opinion underscored this distinction, pointing out that 
Dalton "does not foreclose judicial review of a claim" that the President acted "in 
contravention of his statutory authority."6 

Author: Dan Cowhig, Deputy General Counsel 
Approved: David Hague, General Counsel 

2 Enclosures 
1. Dalton v. Specter, 5 1 1 U.S. 462 (1994). 
2. The Availability of Judicial Review Regarding Military Base Closures and 
Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 24,2005). 

5 1 1 U.S. at 477-78. Justice Blackmun provided several examples of questions that he considered 
reviewable under the Dalton decision: 

I write separately to underscore what I understand to be the limited reach of today's 
decision. The majority and concurring opinions conclude that the President acts within 
his unreviewable discretion in accepting or rejecting a recommended base-closing list, 
and that an aggrieved party may not enjoin closure of a duly selected base as a result of 
alleged error in the decisionmaking process. This conclusion, however, does not 
foreclose judicial review of a claim, for example, that the President added a base to the 
Defense Base Closure and Realignment Commission's (Commission's) list in 
contravention of his statutory authority. Nor does either opinion suggest that judicial 
review would be unavailable for a timely claim seeking direct relief from a procedural 
violation, such as a suit claiming that a scheduled meeting of the Commission should be 
public, see 8 2903(d), note following 10 U.S.C. j 2687 (1988 ed., Supp. IV), or that the 
Secretary of Defense should publish the proposed selection criteria and provide an 
opportunity for public comment, $§ 2903(b) and (c). Such a suit could be timely brought 
and adjudicated without interfering with Congress' intent to preclude judicial "cherry 
picking" or frustrating the statute's expedited decisionmaking schedule. 

5 1 1 U.S. 477-78 (Emphasis added). 
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JOHN H. DALTON, SECRETARY OF THE NAVY, ET AL., PETITIONERS v. 
ARLEN SPECTER ET AL. 

SUPREME COURT OF THE UNITED STATES 

51 1 US.  462; 11 4 S. Ct. 1 71 9; 128 L. Ed. 2d 49 7; 1994 US.  LEXIS 3 778; 62 
US.L. W.  4340; 94 Cal. Daily Op. Service 3643; 94 Daily Journal DAR 6846; 8 Flu. L. 

Weekly Fed. S 15 7 

March 2,1994, Argued 
May 23,1994, Decided 

PRIOR HISTORY: ON WRIT OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT. 

DISPOSITION: 995 F.2d 404, reversed. 

LexisNexis(R) Headnotes 

SYLLABUS: Respondents filed this action under the 
Administrative Procedure Act (MA) and the Defense 
Base Closure and Realignment Act of 1990 (1990 Act), 
seeking to enjoin the Secretary of Defense (Secretary) 
from carrying out the President's decision, pursuant to 
the 1990 Act, to close the Philadelphia Naval Shipyard. 
The District Court dismissed the complaint on the 
alternative grounds that the 1990 Act itself precluded 
judicial review and that the political question doctrine 
foreclosed judicial intervention. In affirming in part and 
reversing in part, the Court of Appeals held that judicial 
review of the closure decision was available to ensure 
that the Secretary and the Defense Base Closure and 
Realignment Commission (Commission), as participants 
in the selection process, had complied with the 
procedural mandates specified by Congress. The court 
also ruled that this Court's recent decision in Franklin v. 
Massachusetts, 505 US. 788, 120 L. Ed. 2d 636, 112 S. 
Ct. 2767, did not affect the reviewability of respondents' 
procedural claims because adjudging the President's 
actions for compliance with the 1990 Act was a form of 
constitutional review sanctioned by Franklin. 

Held: Judicial review is not available for respondents' 
claims. Pp. 468-477. 

(a) A straightforward application of Franklin 
demonstrates that respondents' claims are not reviewable 
under the APA. The actions of the Secretary and the 
Commission are not reviewable "final agency actions" 
within the meaning of the APA, since their reports 
recommending base closings carry no direct 
consequences. See 505 U.S. at 798. Rather, the action 
that "will directly affect" bases, id., at 797, is taken by 
the President when he submits his certificate of approval 
of the recommendations to Congress. That the President 
cannot pick and choose among bases, and must accept or 
reject the Commission's closure package in its entirety, is 
immaterial; it is nonetheless the President, not the 
Commission, who takes the final action that affects the 
military installations. See id., at 799. The President's 
own actions, in turn, are not reviewable under the APA 
because he is not an "agency" under that Act. See id., at 
801. Pp. 468-471. 

(b) The Court of Appeals erred in ruling that the 
President's base closure decisions are reviewable for 
constitutionality. Every action by the President, or by 
another elected official, in excess of his statutory 
authority is not @so facto in violation of the 
Constitution, as the Court of Appeals seemed to believe. 
On the contrary, this Court's decisions have often 
distinguished between claims of constitutional violations 
and claims that an official has acted in excess of his 
statutory authority. See, e. g., Larson v. Domestic and 
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Foreign Commerce Corp., 337 US.  682, 691, n. 11, 93 Attorneys General; and for Public Citizen by Patti 
L. Ed. 1628, 69 S. Ct. 1457; Youngstown Sheet & Tube A. Goldman, Alan B. Morrison, and Paul R. Q. 
Co. v. Sawyer, 343 US.  579, 585, 587, 96 L. Ed. 1153, Wolfson. 
72 S. Ct, 863, distinguished. Such decisions demonstrate 
that the claim at issue here -- that the President violated 
the 1990 Act's terms by accepting flawed 
recommendations -- is not a "constitutional" claim 
subject to judicial review under the exception recognized 
in Franklin, but is simply a statutory claim. The 1990 
Act does not limit the President's discretion in approving 
or disapproving the Commission's recommendations, 
require him to determine whether the Secretary or 
Commission committed procedural violations in making 
recommendations, prohibit him from approving 
recommendations that are procedurally flawed, or, 
indeed, prevent him from approving or disapproving 
recommendations for whatever reason he sees fit. Where, 
as here, a statute commits decisionmaking to the 
President's discretion, judicial review of h s  decision is 
not available. See, e. g., Chicago & Southern Air Lines, 
Inc. v. Waterman S. S. Corp., 333 US.  103, 113-114. Pp. 
471-476, 92 L. Ed. 568, 68 S. Ct. 431. 

(c) Contrary to respondents' contention, failure to allow 
judicial review here does not result in the virtual 
repudiation of Marbury v. Madison, 5 U.S. 137, 1 
Cranch 137, 2 L. Ed. 60, and nearly two centuries of 
constitutional adjudication. The judicial power conferred 
by Article I11 is upheld just as surely by withholding 
judicial relief where Congress has permissibly foreclosed 
it, as it is by granting such relief where authorized by the 
Constitution or by statute. Pp. 476-477. 

COUNSEL: Solicitor General Days argued the cause for 
petitioners. With him on the briefs were Assistant 
Attorney General Hunger, Deputy Solicitor General 
Kneedler, John F. Manning, and Douglas N. Letter. 

Senator Arlen Specter, pro se, argued the cause for 
respondents. With him on the brief were Bruce W. 
Kaufhan, Mark J. Levin, Camille Spinello Andrews, 
and Thomas E. Groshens. * 

* Robert J. Cynkar, John B. Rhinelander, 
Alexander W. Joel, Bernard Petrie, and Steven T. 
Walther filed a brief for Business Executives for 
National Security as amicus curiae urging 
reversal. 

Briefs of amici curiae urging affirmance 
were filed for the State of New York by G. Oliver 
Koppell, Attorney General, Jerry Boone, Solicitor 
General, Peter H. Schiff, Deputy Solicitor 
General, and Alan S. Kaufman, Edward M. 
Scher, and Howard L. Zwickel, Assistant 

JUDGES: REHNQUIST, C. J., delivered the opinion of 
the Court, Part I1 of which was unanimous, and in the 
remainder of which O'CONNOR, SCALIA, KENNEDY, 
and THOMAS, JJ., joined. BLACKMUN, J., filed an 
opinion concurring in part and concurring in the 
judgment, post, p. 477. SOUTER, J., filed an opinion 
concurring in part and concurring in the judgment, in 
which BLACKMUN, STEVENS, and GINSBURG, JJ., 
joined, post, p. 478. 

OPINIONBY: REHNQUIST 

OPINION: 

[*464] [***504] [** 17221 CHIEF JUSTICE 
REHNQUIST delivered the opinion of the Court. 

[***LEdHRl A] [ l  AIRespondents sought to enjoin the 
Secretary of Defense (Secretary) from carrying out a 
decision by the President to close the Philadelphia Naval 
Shipyard. nl This decision was made pursuant to the 
Defense Base Closure and Realignment Act of 1990 
(1990 Act or Act), 104 Stat. 1808, as amended, note 
following 10 U.S.C. j 2687 (1988 ed., Supp. IV). The 
Court of Appeals held that judicial review of the decision 
was available to ensure that various participants in the 
selection process had complied with procedural 
mandates specified by Congress. We hold that such 
review is not available. 

nl Respondents are shipyard employees and 
their unions; Members of Congress from 
Pennsylvania and New Jersey; the States of 
Pennsylvania, New Jersey, and Delaware, and 
officials of those States; and the city of 
Philadelphia. Petitioners are the Secretary of 
Defense; the Secretary of the Navy; and the 
Defense Base Closure and Realignment 
Commission and its members. 

The decision to close the shipyard was the end result 
of an elaborate selection process prescribed by the 1990 
Act. Designed "to provide a fair process that will result 
in the timely closure and realignment of military 
installations inside the United States," $ 290 1 (b), n2 the 
Act provides for three [*465] successive rounds of base 
closings -- in 1991, 1993, and 1995, $ 2903(c)(l). For 
each round, the Secretary must prepare closure and 
realignment recommendations, based on selection 
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criteria he establishes after notice and an opportunity for 
public comment. 9; jj 2903(b) and (c). 

n2 For ease of reference, all citations to the 
1990 Act are to the relevant sections of the Act as 
it appears in note following 10 U.S.C. $ 2687 
(1988 ed., Supp. IV). 

The Secretary submits his recommendations to 
Congress and to the Defense Base Closure and 
Realignment Commission (Commission), an independent 
body whose eight members are appointed by the 
President, with the advice and consent of the Senate. Ij 9: 
2903(c)(l); 2902(a) and (c)(l)(A). The Commission 
must then hold public hearings and prepare a report, 
containing both an assessment of the Secretary's 
recommendations and the Commission's own 
recommendations for base closures and realignments. $ $ 
2903(d)(1) and (2). W i t h  roughly three months of 
receiving the Secretary's recommendations, the 
Commission has to submit its report to the President. 9; 
2903(d)(2)(A). 

Within two weeks of receiving the Commission's 
report, the President must decide whether to approve or 
disapprove, in their entirety, the Commission's 
recommendations. 9; Ij 2903(e)(l)-(3). If the President 
disapproves, [***505] the Commission has roughly one 
month to prepare a new report and submit it to the 
President. 9; 2903(e)(3). If the President again 
disapproves, no bases may be closed that year under the 
Act. 9; 2903(e)(5). If the President approves the initial or 
revised recommendations, the President must submit the 
recommendations, along with hls certification of 
approval, to Congress. $ 4 2903(e)(2) and (e)(4). 
Congress may, within 45 days of receiving the 
President's certification (or by the date Congress 
adjourns for the session, whichever is earlier), enact a 
joint resolution of disapproval. Ij § 2904(b); 2908. If 
such a resolution is passed, the Secretary may not carry 
out any closures pursuant to the Act; if such a resolution 
is not passed, the Secretary must close all military 
installations recommended for closure by the 
Commission. jj Ij 2904(a) and (b)(l). 

[*466] In April 1991, the Secretary recommended 
the closure or realignment of a number of military 
installations, including the [** 17231 Philadelphia Naval 
Shipyard. After holding public hearings in Washmgton, 
D. C., and Philadelphia, the Commission recommended 
closure or realignment of 82 bases. The Commission did 
not concur in all of the Secretary's recommendations, but 
it agreed that the Philadelphia Naval Shipyard should be 
closed. In July 1991, President Bush approved the 
Commission's recommendations, and the House of 

Representatives rejected a proposed joint resolution of 
disapproval by a vote of 364 to 60. 

Two days before the President submitted his 
certification of approval to Congress, respondents filed 
this action under the Administrative Procedure Act 
(APA), 5 U.S.C. $ 701 et seq., and the 1990 Act. Their 
complaint contained three counts, two of which remain at 
issue. n3 Count I alleged that the Secretaries of Navy and 
Defense violated substantive and procedural 
requirements of the 1990 Act in recommending closure 
of the Philadelphia Naval Shipyard. Count I1 made 
similar allegations regarding the Commission's 
recommendations to the President, asserting specifically 
that, inter alia, the Commission used improper criteria, 
failed to place certain information in the record until 
after the close of public hearings, and held closed 
meetings with the Navy. 

n3 Respondents' third count alleged that 
petitioners had violated the due process rights of 
respondent shipyard employees and respondent 
unions. In its initial decision, the United States 
Court of Appeals for the Third Circuit held that 
the shipyard employees and unions had no 
protectible property interest in the shipyard's 
continued operation and thus had failed to state a 
claim under the Due Process Clause. Specter v. 
Garrett, 971 F.2d 936, 955-956 (1992). 
Respondents did not seek further review of that 
ruling, and it is not at issue here. 

The United States District Court for the Eastern 
District of Pennsylvania dismissed the complaint in its 
entirety, on the alternative grounds that the 1990 Act 
itself precluded [*467] judicial review and that the 
political question doctrine foreclosed judicial 
intervention. Specter v. Garrett, 777 F. Supp. 1226 
(1991). A divided panel of the United States Court of 
Appeals for the Third Circuit affirmed in part and 
reversed in part. Specter v. Garrett, 971 F.2d 936 (1992) 
(Specter I ) .  The Court of Appeals first acknowledged 
that the actions challenged by respondents were not 
typical of the "agency actions" reviewed under the APA, 
because the 1990 Act contemplates joint decisionrnaking 
among the Secretary, Commission, President, and 
Congress. Id., at 944-945. The Court of Appeals then 
reasoned [***506] that because respondents sought to 
enjoin the implementation of the President's decision, 
respondents (who had not named the President as a 
defendant) were asking the Court of Appeals "to review a 
presidential decision." Id., at 945. The Court of Appeals 
decided that there could be judicial review of the 
President's decision because the "actions of the President 
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have never been considered immune from judicial review 
solely because they were taken by the President." Ibid. It 
held that certain procedural claims, such as respondents' 
claim that the Secretary failed to transmit to the 
Commission all of the information he used in making his 
recommendations, and their claim that the Commission 
did not hold public hearings as required by the Act, were 
thus reviewable. Id., at 952-953. The dissenting judge 
took the view that the 1990 Act precluded judicial review 
of all statutory claims, procedural and substantive. Id., at 
956-961. 

Shortly after the Court of Appeals issued its opinion, 
we decided Franklin v. Massachusetts, 505 U.S. 788, 120 
L. Ed. 2d 636, 112 S. Ct. 2767 (1992), in which we 
addressed the existence of "final agency action" in a suit 
seeking APA review of the decennial reapportionment of 
the House of Representatives. The Census Act reauires 
the Secretary of commerce to submit a census repkt to 
the President, who then certifies to Congress the number 
of Representatives to which each State is entitled 
pursuant to [*468] a statutory formula. We concluded 
both that the Secretary's report was not "final agency 
action" reviewable under the APA, and that the APA 
does not apply to the President. Id., at 796-801. After we 
rendered our decision in Franklin, petitioners sought our 
review in this case. Because of [**I7241 the similarities 
between Franklin and this case, we granted the petition 
for certiorari, vacated the judgment of the Court of 
Appeals, and remanded for further consideration in light 
of Franklin. O'Keefe v. Specter, 506 U.S. 969, 121 L. Ed. 
2d 364, 113 S. Ct. 455 (1992). 

On remand, the same divided panel of the Court of 
Appeals adhered to its earlier decision, and held that 
Franklin did not affect the reviewability of respondents' 
procedural claims. Specter v. Garrett, 995 F.2d 404 
(1993) (Specter II). Although apparently recognizing that 
APA review was unavailable, the Court of Appeals felt 
that adjudging the President's actions for compliance 
with the 1990 Act was a ''form of constitutional review," 
and that Franklin sanctioned such review. 995 F.2d at 
408-409. Petitioners again sought our review, and we 
granted certiorari. 510 U.S. 930 (1993). We now 
reverse. 

[***LEdHRlB] [lB] [***LEdHR2A] [2A]We begin 
our analysis on common ground with the Court of 
Appeals. In Specter 11, that court acknowledged, at least 
tacitly, that respondents' claims are not reviewable under 
the APA. 995 F.2d at 406. A straightforward application 
of Franklin to this case demonstrates why this is so. 

Representatives had been apportioned among the States. 
505 US.  at 790. The plaintiffs challenged the method 
used by the Secretary of Commerce in preparing her 
census report, particularly [***507] the manner in 
which she counted federal employees working overseas. 
The plaintiffs raised claims under both the APA and the 
Constitution. In reviewing the former, we [*469] first 
sought to determine whether the Secretary's action, in 
submitting a census report to the President, was "final" 
for purposes of APA review. (The APA provides for 
judicial review only of "final agency action." 5 U.S.C. $ 
704 (emphasis added).) e c a u s e  the President reviewed 
(and could revise) the Secretary's report, made the 
apportionment calculations, and submitted the final 
apportionment report to Congress, we held that the 
Secretary's report was "not final and therefore not subject 
to review." 505 US.  at 798. 

We next held that the President's actions were not 
reviewable under the APA, because the President is not 
an "agency" w i t h  the meaning of the APA. Id., at 801 
("As the APA does not expressly allow review of the 
President's actions, we must presume that his actions are 
not subject to its requirements"). We thus concluded that 
the reapportionment determination was not reviewable 
under the standards of the APA. Ibid. In reaching our 
conclusion, we noted that the "President's actions may 
still be reviewed for constitutionality." Ibid. (citing 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 
96 L. Ed. 1153, 72 S. Ct. 863 (1952), and Panama 
Refining Co. v. Ryan, 293 U.S. 388, 79 L. Ed. 446, 55 S. 
Ct. 241 (1 935)). 

In this case, respondents brought suit under the 
APA, alleging that the Secretary and the Commission did 
not follow the procedural mandates of the 1990 Act. But 
here, as in Franklin, the prerequisite to review under the 
APA -- "final agency action" -- is lacking. The reports 
submitted by the Secretary and the Commission, like the 
report of the Secretary of Commerce in Franklin, "carry 
no direct consequences" for base closings. 505 US.  at 
798. The action that "will directly affect" the military 
bases, id., at 797, is taken by the President, when he 
submits his certification of approval to Congress. 
Accordingly, the Secretary's and Commission's reports 
serve "more like a tentative recommendation than a final 
and binding determination." Id.. at 798. The reports are, . , 

"like the &ling of a subordinate [*470] official, not 
final and therefore not subject to review." Ibid. (internal 
quotation marks and citation omitted). The actions of the 
President, in turn, are not reviewable under the APA 
because, as we concluded in Franklin, [**I7251 the 
President is not an "agency." See id., at 800-801. 

Franklin involved a suit against the ~iesident, the Respondents contend that the 1990 Act differs 
Secretary of Commerce, and various public officials, significantly from the Census Act at issue in Franklin, 
challenging the manner in which seats in the House of and that our decision in Franklin therefore does not 



Page 5 
51 1 U.S. 462, *; 114 S. Ct. 1719, **; 

128 L. Ed. 2d 497, ***; 1994 U.S. LEXIS 3778 

control the question whether the Commission's actions judicial review . . . arises under the 
here are final. Respondents appear to argue that the Administrative Procedure Act"). 
President, under the 1990 Act, has little authority 
regarding the closure of bases. See Brief for Respondents . 

29 (pointing out that the 1990 Act does not allow "the I1 

President to ignore, revise or amend the Commission's 
list of closures. He is only permitted to accept or reject 
the Commission's closure package in its entirety"). 
Consequently, respondents, continue, the Commission's 
report must be regarded [***508] as final. This 
argument ignores the ratio decidendi of Franklin. See 
505 US.  at 800-801. 

[** *LEdHR2B] [2B] [* * *LEdHR3] [3]First, 
respondents underestimate the President's authority under 
the Act, and the importance of his role in the base 
closure process. Without the President's approval, no 
bases are closed under the Act, see 9 2903(e)(5); the 
Act, in turn, does not by its terms circumscribe the 
President's discretion to approve or disapprove the 
Commission's report. Cf. id., at 799. Second, and more 
fundamentally, respondents' argument ignores "the core 
question" for determining finality: "whether the agency 
has completed its decisionmaking process, and whether 
the result of that process is one that will directly affect 
the parties." Id., at 797. That the President cannot pick 
and choose among bases, and must accept or reject the 
entire package offered by the Commission, is immaterial. 
What is crucial is the fact that "the President, not the 
[Commission], takes the final action that affects" the 
military installations. Id., at 799. Accordingly, we hold 
that the decisions made pursuant to the 1990 Act are not 
reviewable [*471] under the APA. Accord, Cohen v. 
Rice, 992 F.2d 3 76 (CAI 1993). 

[***LEdHRl C] [ l  C] [***LEdHR4A] [4A]Seizing 
upon our statement in Franklin that Presidential 
decisions are reviewable for constitutionality, the Court 
of Appeals asserted that "there is a constitutional aspect 
to the exercise of judicial review in this case -- an aspect 
grounded in the separation of powers doctrine." Specter 
II, supra, 995 F.2d at 408. It reasoned, relying primarily 
on Youngstown Sheet & Tube Co. v. Sawyer, 343 US.  
579, 96 L. Ed. 1153, 72 S. Ct. 863 (1952), that whenever 
the President acts in excess of his statutory authority, he 
also violates the constitutional separation-of-powers 
doctrine. Thus, judicial review must be available to 
determine whether the President has statutory authority 
"for whatever action" he takes. 995 F.2d at 409. In terms 
of this case, the Court of Appeals concluded that the 
President's statutory authority to close and realign bases 
would be lacking if the Secretary and Commission 
violated the procedural [*472] requirements of the Act 
in formulating their recommendations. Ibid. 

[***509] [** 17261 Accepting for purposes of 
decision here the propriety of examining the President's 
actions, we nonetheless believe that the Court of 
Appeals' analysis is flawed. Our cases do not support the 
proposition that every action by the President, or by 
another executive official, in excess of his statutory 
authority is @so facto in violation of the Constitution. On 
the contrary, we have often distinguished between claims 
of constitutional violations and claims that an official has 
acted in excess of his statutory authority. See, e. g., 

respondents sought review Weeldin v, Wheeler. 373 U S  647, 650-652, 10 L. Ed. exclusively under the APA, n4 the Court of Appeals 
nevertheless sought to determine whether non-APA 2d 605, 83 S. Ct. 1441 (1963) (distinguishing between 

review, based on either common law or constitutional "rights which may arise under the Fourth Amendment" 

principles, was available. It focused, moreover, on and "a cause of action for abuse of the [statutory] 
subpoena power by a federal officer"); Bivens v. Six whether the President's actions under the 1990 Act were 
(Inhown Fed, Narcotics Agents, 403 388, 396-397, reviewable, even though respondents did not name the 

President as a defendant. The Court of Appeals reasoned 29 L. Ed. 2d 619, 91 S. Ct. 1999 (1971) (distinguishing 

that because respondents sought to enjoin the between "actions contrary to [a] constitutional 

implementation of the President's decision, the legality of prohibition," and those "merely said to be in excess of 

that decision would determine whether an injunction the authority delegated . . . by the Congress"). 

should issue. See Specter 11, 995 F.2d at 407; Specter I ,  
971 F.2d at 936. In this rather curious fashion, the case 
was transmuted into one concerning the reviewability of 
Presidential decisions. 

n4 See Specter v. Garrett, 995 F.2d 404, 412 
(1993) (Alito, J . ,  dissenting); see also Specter v. 
Garrett, 777 F. Supp. 1226, 1227 (ED Pa. 1991) 
(respondents "have asserted that their right to 

In Larson v. Domestic and Foreign Commerce 
Corp., 337 US.  682, 691, n. 11, 93 L. Ed. 1628, 69 S. Ct. 
1457 (1949), for example, we held that sovereign 
immunity would not shield an executive officer from suit 
if the officer acted either "unconstitutionally or beyond 
his statutory powers." (Emphasis added.) If all executive 
actions in excess of statutory authority were @so facto 
unconstitutional, as the Court of Appeals seemed to 
believe, there would have been little need in Larson for 
our specifying unconstitutional and ultra vires conduct as 



Page 6 
51 1 U.S. 462, *; 114 S. Ct. 1719, **; 

128 L. Ed. 2d 497, ***; 1994 U.S. LEXIS 3778 

separate categories. See also Dugan v. Rank, 372 U.S. 
609, 621-622, 10 L. Ed. 2d 15, 83 S. Ct. 999 (1963); 
Harmon v. Brucker, 355 US.  579, 581, 2 L. Ed. 2d 503, 
78 S. Ct. 433 (1958) ("In keeping with our duty to avoid 
deciding constitutional questions presented unless 
essential to proper disposition of a case, we look first to 
petitioners' non-constitutional claim that respondent 
[Secretary of the Army] acted in excess of powers 
granted him by Congress" (emphasis added)). 

province, is not the subject of judicial review, or 
with the presumptions attaching to executive 
action. To repeat, we are concerned with the 
question of the delegation of legislative power." 
Id., at 432 (footnote omitted). Respondents have 
not alleged that the 1990 Act in itself amounts to 
an unconstitutional delegation of authority to the 
President. 

[*473] 
T***LEdHR4C] [4C]The decisions cited above 

[***LEdHRlD] [ID] [***LEdHR4B] [4B]Our 
decision in Youngstown, supra, does not suggest a 
different conclusion. In Youngstown, the Government 
disclaimed any statutory authority for the President's 
seizure of steel mills. See 343 U.S. at 585 ("We do not 
understand the Government to rely on statutory 
authorization for this seizure"). The only basis of 
authority asserted was the President's inherent 
constitutional power as the Executive and the 
Commander in Chief of the Anned Forces. Id., at 587. 
Because no statutory authority was claimed, the case 
necessarily turned on whether the Constitution 
authorized the President's actions. Youngstown thus 
involved the conceded absence of any statutory 
authority, not a claim that the President acted in excess 
of such authority. The case cannot be read for the 
proposition that an action taken by the President in 
excess of his statutory authority necessarily violates the 
Constitution. n5 

n5 Panama Refining Co. v. Ryan, 293 U.S. 
388, 79 L. Ed. 446, 55 S. Ct. 241 (1935), the 
other case (along with Youngstown) cited in 
Franklin v. Massachusetts, 505 US.  788, 120 L. 
Ed. 2d 636, 112 S. Ct. 2767 (1992), as an 
example of when we have reviewed the 
constitutionality of the President's actions, 
likewise did not involve a claim that the President 
acted in excess of his statutory authority. Panama 
Refining involved the National Industrial 
Recovery Act, which delegated to the President 
the authority to ban interstate transportation of oil 
produced in violation of state production and 
marketing limits. See 293 U.S. at 406. We struck 
down an Executive Order promulgated under that 
Act not because the President had acted beyond 
his statutory authority, but rather because the Act 

establish that claims simply alleging [***510] that the 
President has exceeded his statutory authority are not 
"constitutional" claims, subject to judicial review [*474] 
under the exception recognized in [** 17271 Franklin. 
n6 As this case demonstrates, if every claim alleging that 
the President exceeded his statutory authority were 
considered a constitutional claim, the exception 
identified in Franklin would be broadened beyond 
recognition. The distinction between claims that an 
official exceeded his statutory authority, on the one hand, 
and claims that he acted in violation of the Constitution, 
on the other, is too well established to permit this sort of 
evisceration. 

n6 As one commentator has observed, in 
cases in which the President concedes, either 
implicitly or explicitly, that the only source of his 
authority is statutory, no "constitutional question 
whatever" is raised. J. Choper, Judicial Review 
and the National Political Process 316 (1980). 
Rather, "the cases concern only issues of 
statutory interpretation." Ibid. 

[***LEdHRl F] [IF] [***LEdHRSA] [5A]So the claim 
raised here is a statutory one: The President is said to 
have violated the terms of the 1990 Act by accepting 
procedurally flawed recommendations. The exception 
identified in Franklin for review of constitutional claims 
thus does not apply in thls case. We may assume for the 
sake of argument that some claims that the President has 
violated a statutory mandate are judicially reviewable 
outside the framework of the APA. See Dames & Moore 
v. Regan, 453 US.  654, 667, 69 L. Ed. 2d 918, 101 S. Ct. 
2972 (1981). But longstanding authority holds that such 
review is not available when the statute in question 
commits the decision to the discretion of the President. 

unconstitutionally delegated Congress' authority 
[***LEdHRSB] [SB] [***LEdHR6] [6]As we stated in 

to the President' See at 430 As the Court Dakota Central Telephone Co. v South Dakota ex rel. pointed out, we were "not dealing with action 
which, appropriately belonging to the executive Payne, 250 US.  163, 184, 63 L. Ed. 910, 39 S. Ct. 507 

(1 91 9), where a claim 
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"concerns not a want of [Presidential] 
power, but a mere excess or abuse of 
discretion in exerting a power given, it is 
clear that it involves considerations which 
are beyond the reach of judicial power. 
This must be since, as this court has often 
pointed out, the judicial may not invade 
the legislative or executive departments so 
as to correct alleged mistakes or wrongs 
arising from asserted abuse of discretion." 

[*475] In a case analogous to the present one, 
Chicago & Southern Air Lines, Inc. v. Waterman S. S. 
Corp., 333 US.  103, 92 L. Ed. 568, 68 S. Ct. 431 (1948), 
an airline denied a certificate from the Civil Aeronautics 
Board to establish an international air route sought 
judicial review of the denial. Although the Civil 
Aeronautics Act, 49 U.S.C. $ 646 (1946 ed.), generally 
allowed for judicial review of the Board's decisions, and 
did not explicitly exclude judicial review of decisions 
involving international routes of domestic airlines, we 
nonetheless held that review was unavailable. 333 US.  
at 114. 

[***LEdHRSC] [5C]In reasoning pertinent to this case, 
we first held that the Board's certification was not 
reviewable because it was not final until approved by the 
President. See id., at 112-1 14 ("Orders of the Board as to 
certificates for overseas or foreign air transportation are 
not mature and are therefore not susceptible of judicial 
review at any time before they are finalized by 
Presidential approval"). We then concluded that the 
President's decision to approve or disapprove the orders 
was not reviewable, because "the final orders embody 
Presidential discretion as to political matters beyond the 
competence of the courts to adjudicate." See id., at 114. 
We fully recognized that the consequence of our decision 
was to foreclose judicial review: 

"The dilemma faced by those who 
demand judicial review of the Board's 
order is that before Presidential approval 
it is not a final determination . . . and after 
Presidential approval the whole order, 
both in what is approved without change 
as well as in amendments which he 
directs, derives its vitality from the 
exercise of unreviewable Presidential 

Although the President's discretion in Waterman S. S. 
COT. derived from the Constitution, we do not believe 
the result should be any different when the President's 
discretion derives from a valid statute. See Dakota 
Central Telephone [*476] Co., supra, 250 US.  at 184; 
United States v. George S. Bush & Co., 310 U.S. 371, 
380, 84 L. Ed. 1259, 60 S. Ct. 944 (1940). 

[***LEdHR7] [7]The 1990 Act does not at all limit the 
President's discretion in approving or disapproving the 
Commission's recommendations. See rj 2903(e); see 
also Specter 11, 995 F.2d at 413 (Alito. J.. dissenting). 
The Third Circuit seemed to belie;e that the President's 
authority to close bases depended on the Secretary's and 
Commission's compliance with statutory procedures. 
This view of the statute, however, incorrectly conflates 
the duties of the Secretary and Commission with the 
authority of the President. The President's authority to act 
is not contingent on the Secretary's and Commission's 
fulfillment of all the procedural requirements imposed 
upon them by the 1990 Act. Nothing in rj 2903(e) 
requires the President to determine whether the Secretary 
or Commission committed any procedural violations in 
making their recommendations, nor does 9; 2903(e) 
prohibit the President from approving recommendations 
that are procedurally flawed. Indeed, nothing in $ 
2903(e) prevents the President from approving or 
disapproving the recommendations for whatever reason 
he sees fit. See $ 2903(e); Specter 11, 995 F.2d at 413 
(Alito, J., dissenting). 

[***LEdHRSD] [SDIHow the President chooses to 
exercise the discretion Congress has granted him is not a 
matter for our review. See Waterman S. S. Corp., supra; 
Dakota Central Telephone Co., supra, at 184. As we 
stated in George S. Bush & Co., supra, at 380, "no 
question of law is raised when the exercise of [the 
President's] discretion is challenged." 

I11 

[***LEdHRIG] [IGIIn sum, we hold that the actions of 
the Secretary and the Commission [***5121 cannot be 
reviewed under the APA because they are not "final 
agency actions." The actions of the President cannot be 
reviewed under the APA because the President is not an 
"agency" under that Act. The claim that the President 
exceeded his authority under the 1990 Act is not a 
constitutional [*477] claim, but a statutory one. Where 
a statute, such as the 1990 Act, commits decisionmaking 
to the discretion of the President, judicial review of the 
President's decision is not available. 

discretion. " Id., at 11 3 (emphasis added). 
[***LEdHR8] [8]Respondents tell us that failure to 

allow judicial review here would virtually repudiate 
Marbury v. Madison, 5 US.  137, 1 Crunch 13 7, 2 L. Ed. 
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60 (1803), and nearly two centuries of constitutional foreclose such a suit, since a decision to close the 
adjudication. But our conclusion that judicial review is Commission's hearing, for example, would "'directly 
not available for respondents' claim follows from our affect"' the rights of interested parties independent of any 
interpretation of an Act of Congress, by which we and all ultimate Presidential [***513] review. See ante, at 470; 
federal courts are bound. The judicial power of the cf. FCC v. ITT World Communications, Inc., 466 US.  
United States conferred by Article I11 of the Constitution 463, 80 L. Ed. 2d 480, 104 S. Ct. I936 (1984). 
is upheld just as surely -by withholding judicial relief 
where Congress has permissibly foreclosed it, as it is by With the understanding that neither a challenge to 

granting such relief where authorized by the Constitution ultra vires exercise of the President's statutory authority 

or by statute. nor a timely procedural challenge is precluded, I join 
JUSTICE SOUTER's concurrence and Part I1 of the 

The judgment of the Court of Appeals is opinion of the Court. 

Reversed. JUSTICE SOUTER, with whom JUSTICE 
BLACKMUN, JUSTICE STEVENS, and JUSTICE 
GINSBURG join, concurring in part and concurring in CONCURBY: BLACKMUN (In Part); SOUTER (In 
the judgment, 

Part) 

CONCUR: 

JUSTICE BLACKMUN, concurring in part and 
concurring in the judgment. 

I did not join the majority opinion in Franklin v. 
Massachusetts, 505 US.  788, 120 L. Ed. 2d 636, 112 S. 
Ct. 2767 (1992), and would not extend that unfortunate 
holding to the facts of this case. I nevertheless agree that 
the Defense Base Closure and Realignment Act of 1990 
"preclud[es] judicial review of a base-closing decision," 
post, at 484, and accordingly join JUSTICE SOUTER's 
opinion. 

I write separately to underscore what I understand to 
be the limited reach of today's decision. The majority and 
concurring opinions conclude that the President acts 
within his unreviewable discretion in accepting or 
rejecting a recommended base-closing list, and that an 
aggrieved party may not enjoin closure of a duly selected 
base as a result of alleged error in the decisionmaking 
process. This conclusion, however, does not foreclose 
judicial review of a claim, for example, that the President 
added a base to the Defense [*478] Base Closure and 
Realignment Commission's [** 1 7291 (Commission's) 
list in contravention of his statutory authority. Nor does 
either opinion suggest that judicial review would be 
unavailable for a timely claim seeking direct relief from 
a procedural violation, such as a suit claiming that a 
scheduled meeting of the Commission should be public, 
see 5 2903(d), note following 10 U.S.C. $ 2687 (1988 
ed., Supp. IV), or that the Secretary of Defense should 
publish the proposed selection criteria and provide an 
opportunity for public comment, 4 4 2903(b) and (c). 
Such a suit could be timely brought and adjudicated 
without interfering with Congress' intent to preclude 
judicial "cherry picking" or frustrating the statute's 
expedited decisionmalung schedule. See post, at 481. I 
also do not understand the majority's Franklin analysis to 

I join Part I1 of the Court's opinion because I think it 
is clear that the President acted wholly withn the 
discretion afforded him by the Defense Base Closure and 
Realignment Act of 1990 (Act), and because respondents 
pleaded no constitutional claim against the President, 
indeed, no claim against the President at all. As the Court 
explains, the Act grants the President unfettered 
discretion to accept the Commission's base-closing report 
or to reject it, for a good reason, a bad reason, or no 
reason. See ante, at 476. 

[*479] It is not necessary to reach the question the 
Court answers in Part I, whether the Defense Base 
Closure and Realignment Commission's (Commission's) 
report is final agency action, because the text, structure, 
and purpose of the Act compel the conclusion that 
judicial review of the Commission's or the Secretary's 
compliance with it is precluded. There is, to be sure, a 
"strong presumption that Congress did not mean to 
prohibit all judicial review." Bowen v. Michigan 
Academy of Family Physicians, 476 US.  667, 672, 90 L. 
Ed. 2d 623, 106 S. Ct. 2133 (1986) (internal quotation 
marks and citation omitted). But although no one feature 
of the Act, taken alone, is enough to overcome that 
strong presumption, I believe that the combination 
present in this unusual legislative scheme suffices. 

In adopting the Act, Congress was intimately 
familiar with repeated, unsuccessful, efforts to close 
military bases in a rational and timely manner. See 
generally Defense Base Closure and Realignment 
Commission, Report to the President 1991. nl That 
history of frustration is reflected in the Act's text and 
intricate structure, which plainly express congressional 
intent that action on a base-closing package be quick and 
final, or no action be taken at all. 

nl See also H. R. Conf. Rep. No. 101-923, p. 
705 (1990) (Earlier base closures had "taken a 
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considerable period of time and involved 
numerous opportunities for challenges in court"); 
id., at 707 (Act "would considerably enhance the 
ability of the Department of Defense . . . 
promptly [to] implement proposals for base 
closures and realignment"); H. R. Rep. No. 101- 
665, p. 384 (1990) ("Expedited procedures . . . 
ire essential to make the base closure process 

Congress has declined to disapprove the President's base- 
closing decision, the Secretary of Defense "shall . . . 
close all military installations recommended for closure." 
Q; 2904(a). The Secretary is given just two years after the 
President's transmittal to Congress to begin the 
complicated process of closing the listed bases and must 
complete each base-closing round within six years of the 
President's transmittal. See Q; S; 2904,2905. 

work"). 

At the heart of the distinctive statutory regime, 
Congress placed a series of tight and rigid deadlines on 
administrative review and Presidential action, embodied 
in provisions for three biennial rounds of base closings, 
in 1991, 1993, and 1995 (the "base-closing years"), S; S; 
2903(b) and (c), note following 10 U.S.C. $ 2687 (1988 
ed., Supp. IV), with unbending deadlines prescribed for 
each round. The Secretary is obliged to forward base- 
closing recommendations to the Commission, [*480] no 
later, respectively, than April 15, 1991, March 15, 1993, 
and March 15, 1995. [**I7301 $ 2903(c). The 
Comptroller General must submit a report to Congress 
[***514] and the Commission evaluating the Secretary's 
recommendations by April 15 of each base-closing year. 
S; 2903(d)(5). The Commission must then transmit a 

[*481] It is unlikely that Congress would have 
insisted on such a timetable for decision and 
implementation if the base-closing package would be 
subject to litigation during the periods allowed, in which 
case steps toward closing would either have to be 
delayed in deference to the litigation, or the litigation 
might be rendered moot by completion of the closing 
process. That unlikelihood is underscored by the 
provision for disbanding the Commission at the end of 
each base-closing decision round, and for terminating it 
automatically at the end of 1995, whether or not any 
bases have been selected to be closed. If Congress 
intended judicial review of individual base-closing 
decisions, it would be odd indeed to disband biennially, 
and at the end of three rounds to terminate, the only 
entity authorized to provide further review and 
recommendations. 

report to the President setting out its own 
recommendations by July 1 of each of those years. Q; 
2903(d)(2). And in each such year, the President must, 
no later than July 15, either approve or disapprove the 
Commission's recommendations. # 2903(e)(l). If the 
President disapproves the Commission's report, the 
Commission must send the President a revised list of 
recommended base closings, no later than August 15. 9 
2903(e)(3). In that event, the President will have until 
September 1 to approve the Commission's revised report; 
if the President fails to approve the report by that date, 
then no bases will be closed that year. S; 2903(e)(5). If, 
however, the President approves a Commission report 
w i t h  either of the times allowed, the report becomes 
effective unless Congress disapproves the President's 
decision by joint resolution (passed according to 
provisions for expedited and circumscribed internal 
procedures) within 45 days. $ Q; 2904(b)(l)(A), 2908. n2 

The point that judicial review was probably not 
intended emerges again upon considering the linchpin of 
this unusual statutory scheme, which is its all-or-nothing 
feature. The President and Congress must accept or reject 
the biennial base-closing recommendations as a single 
package. See $ Q; 2903(e)(2), (e)(3), (e)(4) (as to the 
President); S; 9: 2908(a)(2) and (d)(2) (as to Congress). 
Neither the President nor Congress may add a base to the 
list or "cherry pick" one from it. This mandate for 
prompt acceptance or rejection of the entire package of 
base closings can only represent a considered allocation 
of authority between the Executive and Legislative 
Branches to enable each to reach [***515] important, 
but politically difficult, objectives. Indeed, the wisdom 
and ultimate political acceptability of a decision to close 
any one base depends on the other closure decisions 
joined with it in a given package, and the decisions made 
in the second and third rounds just as surely depend (or 
will depend) on the particular content of the package or 

n2 To enable Congress to perform this 
prompt review, the Act requires the Secretary, the 
Comptroller General, and the Commission to 
provide Congress with information prior to the 
completion of Executive Branch review. See 8 # 
2903(a)(1), (b)(2), (c)(l), and (dI(3). 

packages of closings that will have preceded them. If 
judicial review could eliminate one base from a package, 
the political resolution embodied in that package would 
be destroyed; if such review could eliminate [*482] an 
entire package, or leave its validity in doubt when a 
succeeding one had to be devised, the political resolution 
necessary to agree on the succeeding package would be 
rendered the more difficult, [** 173 I] - if not impossible. 

The Act requires that a decision about a base-closing The very reasons that led Congress by this enactment to 
package, once made, be implemented promptly. Once bind its hands from untying a package, once assembled, 
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go far to persuade me that Congress did not mean the disposal or relocation of base property, [***516] not to 
courts to have any such power through judicial review. the prior decision to choose one base or another for 

When combined with these strict timetables for 
decision, the temporary nature of the Commission, the 
requirement for prompt implementation, and the all-or- 
nothing base-closing requirement at the core of the Act, 
two secondary features of the legislation tend to 
reinforce my conclusion that judicial review was not 
intended. First, the Act provides nonjudicial 
opportunities to assess any procedural (or other) 
irregularities. The Commission and the Comptroller 
General review the Secretary's recommendations, see 9 9 
2903(d)(5), 2903(d)(3), and each can determine whether 
the Secretary has provided adequate information for 
reviewing the soundness of his recommendations. n3 
The President may, of course, also take procedural 
irregularities into account in deciding whether to seek 
new recommendations from the Commission, or in 
deciding not to approve the Commission's 
recommendations altogether. And, ultimately, Congress 
may decide during its 45-day review period whether 
procedural failings call the Presidentially approved 
recommendations so far into question as to justify their 
substantive rejection. n4 

n3 Petitioners represent, indeed, that as to the 
round in question, the Comptroller General 
reported to Congress on procedural irregularities 
(as well as substantive differences of opinion) 
and requested additional information from the 
Secretary (which was provided). See Reply Brief 
for Petitioners 16, n. 12. 

n4 In approving the base closings for 1991, 
Congress was apparently well aware of claims of 
procedural shortcomings, but nonetheless chose 
not to disapprove the list. See Department of 
Defense Appropriations Act, 1992, Pub. L. 102- 
172, # 8131, 105 Stat. 1208. 

[*483] Second, the Act does make express 
provision for judicial review, but only of objections 
under the National Environmental Policy Act of 1969 
(NEPA), 83 Stat. 852, as amended, 42 US. C. § 4321 et 
seq., to implementation plans for a base closing, and only 
after the process of selecting a package of bases for 
closure is complete. Because NEPA review during the 
base-closing decision process had stymied or delayed 
earlier efforts, n5 the Act, unlike prior legislation 
addressed to base closing, provides that NEPA has no 
application at all until after the President has submitted 
his decision to Congress and the process of selecting 
bases for closure has been completed. See 9 2905(c)(l). 
NEPA then applies only to claims arising out of actual 

closing. 9 2905(c)(2). The Act by its terms allows for 
"judicial review, with respect to any requirement of 
[NEPA]" made applicable to the Act by 2905(c)(2), 
but requires the action to be initiated within 60 days of 
the Defense Department's act or omission as to the 
closing of a base. # 2905(c)(3). This express provision 
for judicial review of certain NEPA claims within a 
narrow time frame supports the conclusion that the Act 
precludes judicial review of other matters, not simply 
because the Act fails to provide expressly for such 
review, but because Congress surely would have 
prescribed similar time limits to preserve its considered 
schedules if review of other claims had been intended. 

n5 See, e. g., H. R. Cod.  Rep. No. 100-1071, 
p. 23 (1988). 

In sum, the text, structure, and purpose of the Act 
clearly manifest congressional intent to confine the base- 
closing selection process within a narrow time frame 
before inevitable political opposition to an individual 
base closing could become overwhelming, to ensure that 
the decisions be implemented promptly, and to limit 
acceptance or rejection to a package of base closings as a 
whole, for the sake of political feasibility. While no one 
aspect of the Act, standing alone, [*484] would suffice 
to overcome the strong presumption in favor of judicial 
review, this structure (combined with the Act's provision 
for Executive and congressional review, and its 
requirement of time-constrained judicial review 
[**I7321 of implementation under NEPA) can be 
understood no other way than as precluding judicial 
review of a base-closing decision under the scheme that 
Congress, out of its doleful experience, chose to enact. I 
conclude accordingly that the Act forecloses such 
judicial review. 

I thus join in Part I1 of the opinion of the Court, and 
in its judgment. 
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The Availability of Judicial Review Regarding Military 
Base Closures and Realignments 

Summary 

The 2005 round of military base realignments and closures (BRAC) is now 
underway. The Defense Base Closure and Realignment Act of 1990 (Base Closure 
Act), as amended, establishes mandatory procedures to be followed throughout the 
BRAC process and identifies criteria to be used in formulating BRAC 
recommendations. However, judicial review is unlikely to be available to remedy 
alleged failures to comply with the Base Closure Act's provisions. A synopsis of the 
relevant law regarding the availability of judicial review in this context is included 
below: 

a The actions of the Secretary of Defense (Secretary) and the 
independent BRAC Commission (Commission) are not considered 
to be "final agency action," and thus cannot be judicially reviewed 
pursuant to the Administrative Procedure Act (APA). 

a Even if a court determined that the actions of the Secretary and the 
Commission were "final agency action," the court would likely 
consider the case to fall under one of two APA exceptions to judicial 
review: (1) when statutes preclude judicial review or (2) when 
agency action is committed to agency discretion by law. 
The President's actions cannot be judicially reviewed under the 
APA, because the President is not an "agency" covered by the 
statute. 

a A claim that the President exceeded his statutory authority under the 
Base Closure Act has been held to be judicially unreviewable, 
because the Base Closure Act gives the President broad discretion 
in approving or disapproving BRAC recommendations. 

Thus, courts would likely allow the BRAC process to proceed even if the 
Department of Defense, the Commission, or the President did not comply with the 
Base Closure Act's requirements. 

This report was prepared by Ryan J. Watson, Law Clerk, under the general 
supervision of Aaron M. Flynn, Legislative Attorney. It will be updated as case 
developments warrant. 
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The Availability of Judicial Review 
Regarding Military Base Closures 

and Realignments 

The Defense Base Closure and Realignment Act of 1990 (Base Closure Act), 
as amended, generally governs the military base realignment and closure (BRAC) 
p roce~s .~  After three previous BRAC rounds, Congress authorized a fourth round for 
2005, which is now u n d e r ~ a y . ~  

The BRAC process involves a complex statutory scheme, under which 
numerous governmental entities play a role in recommending bases to be closed or 
realigned. A brief summary of the major steps in the process is illustrated in Figure 
1 on the following page. In addition to establishing the basic framework for the 
BRAC process, the Base Closure Act sets forth a variety of selection criteria and 
mandatory procedures, such as the requirements that certain information be disclosed 
and that certain meetings be made open to the public 

This report analyzes whether judicial review is available when plaintiffs allege 
that the Department of Defense (DOD), the independent BRAC Commission 
(Commission), or the President has either (I)  failed to comply with procedural 
requirements of the Base Closure Act or (2) failed to properly apply specified 
selection criteria in making BRAC determinations. Congress could employ 
numerous strategies to attempt to "enforce" the Base Closure However, this 
report focuses on the effect a failure to comply would have if Members of Congress 
or other parties sued based on an alleged failure to comply with the Act's provisions.5 
In particular, the report synthesizes key federal court decisions that address three 

' This report was prepared by Ryan J. Watson, Law Clerk, under the general supervision of 
Aaron M. Flynn, Legislative Attorney. It will be updated as case developments warrant. 

Defense Base Closure & Realignment Act of 1 990, P. L. 10 1-5 10; see also P. L. 107- 107. 
For ease of reference, all citations to the Base Closure Act refer to the relevant sections of 
the Base Closure Act as it appears in the note following 10 U.S.C. $2687 (Supp. 2003). 

P. L. 107-107, $ 3001, 115 Stat. 1012 (2001). 

For example, Congress could use its subpoena power to obtain undisclosed information or 
use the appropriations process to affect BRAC actions. 
s This report does not analyze standing. In its most basic form, Article I11 standing requires 

a showing that plaintiffs suffered "injury in fact" that was caused by the challenged action, 
and that such injury would likely be redressed by a favorable judicial determination. See 
Lujan v. Defenders of Wildlije, 504 U.S. 555, 560-6 1 (1992). Standing of Members of 
Congress to sue raises other questions as well. See Raines v. Byrd, 521 U.S. 81 1 (1997). 



potential bases for judicial review of BRAC-related actions: the Administrative 
Procedure Act (APA), the Base Closure Act, and the U.S. Constitution. 

Figure 1: The BRAC Process6 

The Secretary of Defense 
(Secretary) must prepare a force 
structure plan and inventory of 
military installations worldwide. 
(§ 2912) 

Department of Defense 

The Secretary must prepare a list 
of recommended BRAC actions 
using specified criteria and 
submit the list to an independent 
BRAC Commission. ($4 2913- 
14) 

I BRAC Commission 

(Note: The Secretary has already 
completed these steps for the 2005 round. 
See Dep7t of Defense Base Closure and 
Realignment Report, May 2005, available 
at [http://www.brac.gov].) 

President 
The President will review the 
Commission's recommendations 
and issue a report that either 
accepts the Commission's 
recommendations or rejects them 
in whole or in part. If the 
President initially rejects any of 
t h e  C o m m i s s i o n ' s  
r e c o m m e n d a t i o n s ,  t h e  
Commission must then submit a 
revised list of recommendations 
to the President for his review. 
(QQ 2903(e); 2914(e)) 

If the President approves all of 
t h e  C o m m i s s i o n ' s  
recommendations (upon his first 
or second review), he must submit 
the list to Congress by November 
7, 2005, or else the BRAC 
process terminates. ($5 2903(e); 
29 14(e)) 

The Commission must review the 
list submitted by the Secretary. 
After following statutorily- 
prescribed procedures, the 
Commission can alter the 
Secretary's recommendations if 
they deviate from the force 
structure plan or established 
selection criteria. ($8 2903(d); 
29 14(d)) 

The Commission must submit its 
recommendations - along with a 
report explaining any alterations 
it made to the Secretary's list - 
to the President by September 8, 
2005. ($3 2903(d); 2914(d)) 

Congress 
Congress may terminate the 
BRAC process by enacting a joint 
resolution of disapproval within 
45 days of when the President 
transmits the recommendations to 
Congress. ($8 2904(b); 2908) 

r 

Department of Defense 
Implementation 

If Congress does not pass a joint 
resolution of disapproval, the 
Secretary will proceed to 
i m p l e m e n t  t h e  B R A C  
recommendations. (4 2904(a)) 

All citations in Figure 1 are to the Base Closure Act, unless otherwise noted. 



Administrative Procedure Act Claims 

The Administrative Procedure Act (APA) provides for judicial review of "final 
agency a~t ion ,"~  unless either of two exceptions applies: (I) when a statute precludes 
judicial review or (2) when "agency action is committed to agency discretion by 
law ."* 

Determining the Finality of Agency Action 

In Dalton v. Specter, Members of Congress and other plaintiffs sought to enjoin 
the Secretary of Defense (Secretary) from closing a military installation during a 
previous BRAC round because of alleged substantive and procedural violations of 
the Base Closure Act.9 Specifically, plaintiffs alleged that the Secretary's report and 
the Commission's report were subject to judicial review under the APA." 

In Dalton, the Supreme Court held that the issuances of the Secretary's report 
and the Commission's report were not judicially reviewable actions under the APA 
because they were not "final agency action[s]."" The Court explained that "'[tlhe 
core question' for determining finality [of agency action under the APA is] 'whether 
the agency has completed its decisionmaking process, and whether the result of that 
process is one that will directly affect the parties. "'I2 Because the Base Closure Act 
established a process under which the President takes the final action that affects 
military installations (see Figure 1 on the previous page), the actions of the Secretary 
and the Commission did not directly affect the parties.13 Thus, the Court held that 
they were unreviewable under the APA.I4 

The Dalton decision affirmed the analysis in Cohen v. Rice, in which the First 
Circuit stated that the President's statutory right to affect the BRAC process meant 
that previous steps of the BRAC process were not final.I5 As the Cohen court 
explained: 

Under the 1990 Act, the President is not required to submit the Commission's 
report to Congress. In addition, the 1990 Act gives the President the power to 
order the Commission to revise its report, and, in the final analysis, the President 

' 5 U.S.C. 5 704 (2000). 

Id. 5 701(a). 

Dalton v. Specter, 51 1 U.S. 462,464,466 (1994). 

lo Id. at 466; see also 5 U.S.C. 5 701 et seq. (2000). 

" Dalton, 51 1 U.S. at 469. 

'' Id. at 470 (quoting Franklin v. Massachusetts, 505 U.S. 788,796-97 (1992)). 

l 3  Id. at 469-70; accord Cohen v. Rice, 992 F.2d 376,381-82 (1st Cir. 1993). 

l 4  Dalton, 51 1 U.S. at 470-71. 

l5 See id. 



has the power to terminate a base closure cycle altogether via a second rejection 
of a Commission reporti6 

In addition, a subsequent Supreme Court decision described the BRAC reports as 
"purely advisory" and subject to the "absolute discretion" of the President, thus 
making them non-final agency action for APA p~rposes. '~  

Importantly, the Dalton Court applied its analysis of finality under the APA to 
both substantive claims (applying improper selection criteria) and procedural claims 
(e.g., failing to make certain information public).18 Therefore, the lack of finality in 
BRAC actions taken by the Secretary or the Commission bars judicial review of such 
actions under the APA. '~  

Statutory Preclusion of Judicial Review 

Four Justices concurred in the Dalton Court's judgment that judicial review was 
not available under the APA, but argued in a separate concurring opinion that the 
Court should not have decided the issue of whether the agency actions were final.*' 
The foundation for this argument is that under the APA, judicial review is not 
available if statutes preclude judicial re vie^.^' 

Justice Souter - writing for these four Justices - argued that "the text, 
structure, and purpose of the Act compel the conclusion that judicial review of the 
Commission's or the Secretary's compliance with it is precluded" (except for certain 
environmental objections to base closure implementation plans).22 Souter's opinion 
concluded that Congress intended for BRAC actions to be "quick and final, or [for] 
no action [to] be taken at all."23 

Souter cited a variety of evidence to support the contention that Congress 
generally intended to preclude judicial review under the Base Closure Act:24 

statutorily-mandated strict time deadlines for making and 
implementing BRAC decisions 

a "the all-or-nothing base-closing requirement at the core of the Act" 
congressional frustration resulting from previous attempts to close 
military bases 

l 6  Cohen, 992 F.2d at 381-82. 

l 7  See Bennett v. Spear, 520 U.S. 154, 178 (1997) (citing Dalton, 5 1  1 U.S. at 478). 

I S  See Dalton, 51 1 U.S. at 466,468-71; accord Cohen, 992 F.2d at 381-82. 

l 9  Dalton, 511 U.S. at 468-71. 

20 See id. at 478-84 (Souter, J., concurring in judgment). 

See 5 U.S.C. 5 701(a)(l). 

22 Id. at 479,483 (Souter, J., concurring in judgment). 

23 Id at 479 (Souter, J., concurring in judgment). 

24 Id at 479,482-83 (Souter, J., concurring in judgment). 



"nonjudicial opportunities to assess any procedural (or other) 
irregularities," (i.e., the opportunities for the Commission and the 
Comptroller General to review the Secretary's recommendations, the 
President's opportunity to consider procedural flaws, and Congress's 
opportunity to disapprove the recommendations) 
"the temporary nature of the Commission" 
the fact that the Act expressly provides for judicial review regarding 
objections to base closure implementation plans under the National 
Environmental Policy Act of 1969 (NEPA) that are brought "within 
a narrow time frame," but the Act does not explicitly provide for any 
other judicial review 

Importantly, whether the Supreme Court applies the rationale of the Dalton 
majority or Justice Souter's Dalton concurrence, the Court would likely decide not 
to review the BRAC actions of the Secretary or the Commission under the APA in 
the 2005 round. 

Agency Actions Committed to Agency Discretion by Law 

Under the APA, judicial review of agency action is not available if "agency 
action is committed to agency discretion by law."25 Even if the actions of the 
Secretary or the Commission were held to be final agency action (which would be 
unlikely, given the Dalton decision), courts might consider those agency actions to 
be committed to agency discretion by law - thus making them judicially 
~nreviewable.~~ Because there is a "strong presumption that Congress intends 
judicial review of administrative action," "clear and convincing evidence" of contrary 
congressional intent must exist in order for this exception to judicial review to 
apply.27 

The issue of whether actions of the Secretary or the Commission under the Base 
Closure Act are committed to agency discretion by law has not been adjudicated by 
the Supreme Court. Instead, several Supreme Court cases have addressed this issue 
in non-BRAC contexts and one D.C. Circuit case addressed the applicability of the 
exception to the Base Closure Act. These cases are analyzed in the following 
paragraphs. 

In Heckler v. Chaney, the Supreme Court explained that the exception for 
agency action being committed to agency discretion applies if "a court would have 
no meaningful standard against which to judge the agency's exercise of di~cretion."'~ 
The Court continued, saying that "if no judicially manageable standards are 

" 5 U.S.C. 5 701(a)(2). 

26 See Nat'l Fed'n of Fed. Employees v. United States, 905 F.2d 400, 405-06 (D.C. Cir. 
1990). 

27 Franklin, 505 U.S. at 816 (Stevens, J., concurring in judgment) (internal citations and 
quotation marks omitted); see also 5 U.S.C. 5 701(a)(2). 

28 Heckler v. Chaney, 470 U.S. 821,830 (1985). 



available for judging how and when an agency should exercise its discretion, then it 
is impossible to evaluate agency action for 'abuse of discretion,' [as provided for in 
5 U.S.C. 5 706]."29 

In National Federation, the D.C. Circuit found that the criteria DOD and the 
Commission use for making BRAC determinations do not provide judicially 
manageable standards, as required by the Heckler test.30 The D.C. Circuit articulated 
the rationale for its finding: 

[Tlhe subject matter of those criteria is not 'judicially manageable' . . . . 
[because] judicial review of the decisions of the Secretary and the Commission 
would necessarily involve second-guessing the Secretary's assessment of the 
nation's military force structure and the military value of the bases within that 
structure. We think the federal judiciary is ill-equipped to conduct reviews of the 
nation's military 

Based on this finding, the National Federation court held that application of the 
selection criteria to military installations during the BRAC process is agency action 
committed to agency discretion by law, thus making it judicially unreviewable under 
the APA.32 

More recently, the Supreme Court observed that this exception has generally 
applied in three categories of cases: 

(1) cases involving national security; 
(2) cases where plaintiffs sought judicial review of an agency's refusal to pursue 
enforcement actions; and 
(3) cases where plaintiffs sought review of "an agency's refusal to grant 
reconsideration of an action because of material error."33 

Although the Base Closure Act may not fit squarely within any of those three 
categories, the Supreme Court might adopt the D.C. Circuit's construction of the 
exception from National Federation were it to construe the exception in the context 
of BRAC. 

29 Id. (emphasis added). The Supreme Court has also stated that the exception in 5 U.S.C. 
5 701(a)(2) applies when there is no law available for the court to apply. See Webster v. 
Doe, 486 U.S. 592, 599 (1988). However, in the BRAC context, the Base Closure Act 
provides the relevant law. Thus, the critical question is whether that law contains a 
"meaningful standard," as required by Heckler. See Heckler, 470 U.S. at 830. 

30 Nut '1 Fed'n, 905 F.2d at 405; see Heckler, 470 U.S. at 830. The criteria used during the 
BRAC round at issue in National Federation were substantially similar to those being used 
in the 2005 BRAC round. Compare Base Closure Act 9 2913 with Nat'f Fed'n, 905 F.2d 
at 402. 

31 Nat'f Fed'n, 905 F.2d at 405-06. 

33 See Lincoln v. Vigil, 508 U.S. 182, 191 -92 (1993). 



Review of Presidential Action Under the APA 

In Dalton, the Supreme Court held that the President's approval of the 
Secretary's BRAC recommendations was not judicially reviewable under the APA, 
because the President is not an agency.34 Although the APA's definition of an 
"agency'' does not explicitly include or exclude the president:' the Court had 
previously held that the President is not subject to the APA, due to separation of 
powers  principle^.^^ 

Base Closure Act Claims 

The Dalton Court distinguished between two types of potential claims: (1) 
claims that the President exceeded his statutory authority and (2) claims challenging 
the constitutionality of the President's actions.37 The Court stated that not every case 
of ultra vires conduct by an executive official was @so facto unc~nstitutional.~~ 

In Dalton, the lower court had held that the President would be acting in excess 
of his statutory authority under the Base Closure Act if the Secretary or the 
Commission had failed to comply with statutorily-required procedures during 
previous stages ofthe BRAC process.39 On appeal, the Supreme Court characterized 
this claim as a statutory claim - not as a constitutional claim.40 

The Court assumed arguendo that some statutory claims against the President 
could be judicially reviewable apart from the APA.41 However, it stated that 
statutory claims are not judicially reviewable apart from the APA "when the statute 
in question commits the decision to the discretion of the Pre~ident."~' According to 

34 Dalton, 5 1 1  U.S. at 470; accordFranklin, 505 U.S. at 801. 

35 See 5 U.S.C. 3 701(b)(l) (emphasis added): "'[A]gency means each authority of the 
Government of the United States, whether or not it is within or subject to review by another 
agency, but does not include - (A) the Congress; (B) the courts of the United States; (c) 
the governments of the territories or possessions of the United States; (D) the government 
of the District of Columbia; (E) agencies composed of representatives of the parties or of 
representatives of organizations ofthe parties to the disputes determined by them; (F) courts 
martial and military commissions; (G) military authority exercised in the field in time of war 
or in occupied territory; or (H) functions conferred by [certain statutes]." 

36 See Franklin, 505 U.S. at 800-01. 

37 Dalton, 5 1 1 U.S. at 472-75. 

38 Id. at 472-74. 

39 Dalton, 51 1 U.S. at 466,474. 

40 Id. at 474-75. See the following section of this report for an analysis of potential 
constitutional claims. 

41  Id. at 474. 



the Court, the Base Closure Act did not limit the President's discretion in any way.43 
Thus, the President's authority to approve the BRAC recommendations was "not 
contingent on the Secretary's and Commission's fulfillment of all the procedural 
requirements imposed upon them by the [Base Closure] Therefore, the issue 
of how the President chose to exercise his discretion under the Base Closure Act was 
held to be judicially ~nreviewable.~' 

Justice Blackmun, concurring in part and concurring in the judgment, attempted 
to narrowly define the scope of the Dalton decision.46 He considered the decision to 
be one that would allow judicial review of a claim (I)  if the President acted in 
contravention of his statutory authority (e.g., adding a base to the Commission's 
BRAC recommendations list) or (2) if a plaintiff brought "a timely claim seeking 
direct relief from a procedural violation" (e.g., a claim that a Commission meeting 
should be public or that the Secretary should publish proposed selection criteria and 
allow for public comment).47 

However, Justice Blackmun's argument that plaintiffs could seek relief from a 
procedural violation of the Base Closure Act appears to directly conflict with Chief 
Justice Rehnquist's opinion on behalf of the Dalton majority, which stated: 

The President's authority to act is not contingent on the Secretary's and 
Commission's fulfillment of ail the procedural requirements imposed upon them 
by the [Base Closure] Act. Nothing in 5 2903(e) requires the President to 
determine whether the Secretary or Commission committed any procedural 
violations in making their recommendations, nor does 5 2903(e) prohibit the 
President from approving recommendations that are procedurally flawed.48 

Constitutional Claims 

As mentioned in the preceding section ofthis report, the Dalton Court explained 
that claims that the President acted in excess of his statutory authority differ from 
claims that the President unconstitutionally acted in the absence of statutory 
authority.49 Specifically, the Court distinguished the issues in Dalton from those in 
Youngstown Sheet & Tube Co. v. Sawyer, a landmark case on presidential powers.50 
The Court said that Youngstown "involved the conceded absence of any statutory 

43 Id. at 476-77; see Base Closure Act 5 2903(e). 

44 Dalton, 5 1 1 U.S. at 476. 

45 Id. 

46 Id. at 477-78 (Blackrnun, J., concurring in judgment). 

47 Id. (Blackmun, J., concurring in judgment). 

48 Id. at 476-77. 

49 Id at 472-75. 

50 Id. at 473; see Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 



authority, not a claim that the President acted in excess of such a~thority."~' Because 
the Base Closure Act provides statutory authority to the President, the Dalton Court 
did not find it necessary to examine the constitutional powers of the President (e.g., 
the President's powers as Commander-in-Chief). 

A litigant could also challenge the constitutionality of the Base Closure Act 
itself. For example, in National Federation, plaintiffs unsuccessfully argued that the 
1988 Base Closure Act violated the non-delegation doctrine and the separation of 
powers doctrine.52 However, the Base Closure Act has not yet been held 
unconstitutional by any federal appellate courts. 

51 Id. (citing Youngstown, 343 U.S. 579). Indeed, Justice Jackson's Youngstownconcurrence 
also attempted to articulate several categories of presidential action: "1. When the President 
acts pursuant to an express or implied authorization of Congress, his authority is at its 
maximum . . . . 2. When the President acts in absence of either a congressional grant or 
denial of authority . . . . [and] 3. When the President takes measures incompatible with the 
express or implied will of Congress, his power is at its lowest ebb, for then he can rely only 
upon his own constitutional powers minus any constitutional powers of Congress over the 
matter." Youngstown, 343 U.S. at 637-38 (Jackson, J., concurring). Using Justice Jackson's 
ffamework, the Dalton case would fall within the first category, because the Base Closure 
Act granted the President discretion in approving or disapproving the BRAC 
recommendations. See Dalton, 5 11 U.S. at 472-75. 

52 Nat '1 Fed'n, 905 F.2d at 404-05. 


