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MEMORANDUM FOR CHAIRMAN AND COMMISSIONERS 
2005 BASE CLOSURE AND REALIGNMENT COMMISSION 

From: GENERAL COUNSEL 

Subj: SCOPE OF IMMUNITY 

The question has arisen several times of whether commissioners are immune from civil and 
criminal liability in connection with activities associated with performance of duties as members 
of the 2005 Defense Base Closure and Realignment (BRAC) Commission. This memorandum 
provides an overview of the scope of the immunities that may apply to the Commissioners 
serving on the 2005 BRAC Commission. Please note that this memorandum provides general 
guidance only, and the basic legal principles stated herein may change when applied to the 
specific factual circumstances that may affect an individual Commissioner. Further legal 
guidance fiom the BRAC Commission Office of General Counsel should be requested if specific 
questions arise. 

SUMMATION 

As far as the Commissioners are concerned, they will be immune for their official acts as long as 
such actions do not exceed the scope of their authority, or knowingly or maliciously cause a 
violation of another person's constitutional rights, or create an action in tort that relieves the U.S. 
Government of liability under the FTCA (and thus make individual Commissioners personally 
liable for such acts). Insofar as the Commissioners may be sued in their official capacities, legal 
representation will be undertaken by the Department of Justice (with assistance and support from 
the Office of General Counsel, as necessary). A discussion of this conclusion follows. 

ABSOLUTE IMMUNITY 

Judges and prosecutors have absolute immunity from civil liability, and claims for damages 
deriving from civil suits. Judges were accorded this absolute immunity to protect them against 
lawsuits claiming that judges had been tainted by improper motives. (See Bradley v. Fisher, 13 
Wall 335, 347 (1872)). This grant of immunity permits judges to exercise their judicial 
functions, and preserves their independent judgment. This immunity has been extended to 
executive branch officials who perform roles that are "functionally comparable" to a judge (e.g., 
federal hearing examiners and administrative law judges). See Butz v. Economou, 438 U.S. 478, 
5 13-5 15 (1 978)). Further, this protection has also been extended to prosecutors (see Yaselli v. 
Goff, 275 U.S. 503 (1927), affg 12 F.2d 393 (CA2 1926), and to agency attorneys who conduct 
trials and present evidence on the record to the trier of fact. Butz, supra, 438 U.S. at 5 16-5 17.' 

I Absolute immunity may also be granted to legislators performing their legislative functions (but not while 
performing other acts even if such acts are performed in their official capacity). See Gravel v. United States, 408 
U.S. 606, 625 (1972), which also made the Speech and Debate Clause derivatively applicable to the "legislative 
acts" of a Senator's aide that would have been privileged if performed by the Senator himself. Id. at 621-622. See 
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QUALIFIED IMMUNITY 

Courts have recognized that the common law doctrine of official immunity granting legal 
protection from lawsuits to federal and state officials is necessary in order to permit such 
individuals to fulfill their official functions without fear of malicious prosecution. However, this 
grant of immunity is not absolute, but qualified, based on the following considerations. 

Federal officials will not be held liable for making mistakes in judgment, whether the mistake is 
one of fact or law. (See Butz v. Economou, 438 U.S. 478,507 (1978)). Nevertheless, federal 
officers in the executive branch performing discretionary functions will be granted official 
immunity and shielded from liability for civil damages as long as their conduct does not: (1) 
violate established statutory rights (see Florida Department of State v. Treasure Salvors, Inc., 
458 U.S. 670,688 (1982); (2) violate the U.S. Constitution; or (3) comprise a tortious act that fall 
outside the scope of the protection afforded federal officials under the Federal Tort Claims Act, 
as discussed below. 

CONSTITUTIONAL TORTS 

Federal officials may not violate the U.S. Constitution or discharge their duties in a manner that 
they "should know transgresses a clearly established constitutional rule." (See Butz v. 
Economou, 438 U.S. 478,507 (1978)). In other words, federal officials may not be granted 
official immunity, and may be subject to lawsuits for money damages, where they knowingly 
caused (or maliciously intended to cause) a violation of an affected person's constitutional right. 
Generally speaking, a violation of a constitutional right would involve the deprivation of life, 
liberty or property without due process of law, or may involve the violation of another 
constitutionally protected right such as the right to freedom of speech. Courts have opined that 
giving federal officials absolute immunity in these cases would seriously undermine 
constitutional guarantees. 

Thus, insofar as BRAC Commissioners are concerned, they shall be granted official immunity as 
long as their official conduct does not knowingly or maliciously deprive an affected person of his 
or her constitutional rights. (See Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 
388 (1971)). 

TORTIOUS ACTS 

Additionally, the Federal Tort Claims Act (FTCA), 28 U.S.C. $ 5  1346,2671-2680, permits suits 
against the United States for torts committed by an employee of the U.S. Government. Section 
267 1 of the FTCA defines an "employee of the government" as an officer or employee of any 
federal agency as well as members of the armed forces and National Guard. A "federal agency" 
includes the three branches of government, all executive and military departments and other 

also Eastland v. United States Serviceman's Fund, 421 U.S. 491 (1975), extending absolute immunity to U.S. 
Senators and Representatives under the Speech and Debate Clause. In some circumstances, absolute immunity may 
be granted to the President and to Presidential aides, but this analysis is very complex, and falls outside the scope of 
this memorandum. (See generally Art. 11, U.S. Const.) 



entities, but does not include "any contractor with the United States." The Commissioners fall 
within the scope of this definition. 

The FTCA generally applies to claims: (1) for money damages, (2) arising from damage to 
property, personal injury, or death, (3) caused by a negligent or wrongful act (4) of a federal 
government employee (5) acting within the scope of his or her employment, (6) in circumstances 
where a private person would be liable under state law. Each of these six conditions must be 
satisfied before the federal court will find the government liable under the FTCA. In addition, 
the plaintiff must file an administrative claim with the appropriate government agency in 
compliance with 28 U.S.C. 8 2675 before commencing an action in federal court. 

Even when all of these requirements are satisfied, a claim may be barred if it falls under 28 
U.S.C. 5 2680(h) which provides that the U.S. Government will not be liable when any of its 
employees or agents commit the torts of assault, battery, false imprisonment, false arrest, 
malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference 
with contract rights. (However, the Government is liable if a law enforcement officer commits 
assault, battery, false imprisonment, false arrest, abuse of process, or malicious prosecution.) 

Please let me know if you have other or related questions. 

DAVID C. HAGUE 
General Counsel 


