
Sarkar, Rumu, CIV, WSO-BRAC 

From: 
Sent: 
To: 
Cc: 

Subject: 

Cowhig, Dan, CIV, WSO-BRAC 
Wednesday, July 06,2005 516 PM 
Stravolo Christy 1 stLt SAFIPAM 
Jones, Audrey, CIV, WSO-BRAC; Sarkar, Rumu, CIV, WSO-BRAC; Hague, David, CIV, 
WSO-BRAC 
RE: Question about involvement of governors 

1 LT Stravolo - 

There are several statutes involved. 10 USC 18238 and 32 USC 104 are two of them. 

10 USC 18238 reads "A unit of the Army National Guard of the United States or the Air National Guard of the United 
States may not be relocated or withdrawn under this chapter [ I0  USCS 5 5 18231 et seq.] without the consent of the 
governor of the State or, in the case of the District of Columbia, the commanding general of the National Guard of the 
District of Columbia." 

32 USC 104 reads in part that "no change in the branch, organization, or allotment of a unit located entirely within a State 
may be made without the approval of its governor." 

You should ask Air Force General Counsel for their views if you are going to present the AF opinion on the matter. They 
may not believe that these statutes have an impact on the DoD base closure and realignment recommendations. 

We're not part of DoD and might well take a different view from the AF and DoD on the issue. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 
www. brac.gov 

From: Sarkar, Rumu, CIV, WSO-BRAC 
Sent: Wednesday, July 06, 2005 4:31 PM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Jones, Audrey, CIV, WSO-BRAC 
Subject: MI: Question about involvement of governors 

Sent to the expert! 

Rumu Sarkar 
Associate General Counsel 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street, Suite 600, Room 600-1 8 
Arlington, VA 22202-3920 
Tel: (703) 699-2973 
Cell: (703) 901 -7843 
Fax: (703) 699-2975 

From: Jones, Audrey, CIV, WSO-BRAC 
Sent: Wednesday, July 06, 2005 4:30 PM 
To: Sarkar, Rumu, CIV, WSO-BRAC 

DCN: 12059



Subject: FW: Question about involvement of governors 

Do you know the answer to this? Thanks! 

From: Stravolo Christy lstLt SAFIPAM 
Sent: Wednesday, July 06, 2005 4:27 PM 
To: Jones, Audrey, CIV, WSO-BRAC 
Subjsct: Question about involvement of governors 

Audrey, 

Hi there. Here's my question: 

Is there a law stating that governors must be involved or consulted if their Air National Guard units are being considered 
for BRAC? 

Thanks! 

Christy 

1Lt Christy Stravolo 
Air Force Press Desk 
703-693-9090 
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Sarkar, Rumu, CIV, WSO-BRAC 

From: 

Cc: 
Subject: 

Sarkar, Rumu, CIV, WSO-BRAC 
Monday, July 11, 2005 3:23 PM 
Cowhig, Dan, CIV, WSO-BRAC 
Hague, David, CIV, WSO-BRAC 
RE: Defense Base Closure and Realignment Commission White Paper 

Hi Dan: Thanks for giving me the opportunity to review and comment on your draft white paper. First and foremost, kudos 
for all the hard work you've put into it! I have just a few cosmetic changes to suggest. First, the paper would read better if 
you put the title into a head note with an underline so as not to confuse it with the main text. Secondly, in the introductory 
paragraph, you may want to identify the target audiences (e.g., the Commissioners, R&A staff and DOJ) and the 
consequently, why the paper addresses both legal and practical concerns. 

Finally, you may want to include a paragraph (in the front and perhaps repeated in the conclusions section) explaining that 
we are recommending that both 10 U.S.C. Sec. 18238 and 32 U.S.C. Sec. 104 (c) be followed as a matter of law requiring 
gubernatorial consent be obtained before any BRAC action is recommended or taken. Since the Army has complied with 
regard to its air guard units, and the AF has not, this point may need to be highlighted. Further, while the movement of 
units and equipment within Alaska still need gubernatorial approval, this falls within the scope of the BRAC law. However, 
the DoD recommended realignments of aircraft (but not personnel) outside of their home state guard units as a threshold 
matter falls outside the scope of the BRAC process, but I do agree with you that is it is safer to also point out that as a 
matter of substance, this is also a "substantive deviation" from the selection criteria. Hopefully, this may stave off future 
legal challenges to the sufficiency of the BRAC 2005 review. 

I note that the AF has already resigned itself to following the "law" and BRAC recommendations (that will ultimately have 
the force of law) in response to a BRAC clearinghouse question. However, your discussion regarding the conflict of 
certain DoD recommendations with the NDAA (FY 2005) provisions prohibiting the retirement of KC-135 aircraft (and 
possibly a future prohibition against retiring C-I 30 aircraft) is very well-taken. It seems as though the AF has indicated that 
it will comply with those later-enacted statutory restrictions, but once again, those DoD recommendations falls outside the 
scope of the BRAC law. But to use both the belt and suspenders approach, it may be safer to state that those 

wecommendations fall outside the BRAC process, and also "substantially deviate" from the selection criteria. 

Hope this helps! Best, Rumu 

Rumu Sarkar 
Associate General Counsel 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street, Suite 600, Room 600-18 
Arlington, VA 22202-3920 
Tel: (703) 699-2973 
Cell: (703) 901 -7843 
Fax: (703) 699-2975 

From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Saturday, July 09, 2005 7:14 PM 
To: Cirillo, Frank, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Small, Kenneth, CIV, WSO-BRAC; Van Saun, David, CIV, WSO-BRAC; 

Dinsick, Robert, CIV, WSO-BRAC; Hanna, James, CIV, WSO-BRAC; McRee, Bradley, CIV, WSO-BRAC; MacGregor, Timothy, CIV, 
WSO-BRAC 

Cc: Hague, David, CIV, WSO-BRAC; Sarkar, Rumu, CIV, WSO-BRAC 
Subject: Defense Base Closure and Realignment Commission White Paper 

Gentlepersons - 
A DRAFT White Paper on legal and policy issues related to certain of the Air Force recommendations. DO NOT 
CIRCULATE OUTSIDE THE COMMISSION UNTIL FINALIZED. Please provide comments or corrections NLT COB 
Monday. We will go final on Tuesday morning. 

91 
<< File: Defense Base Closure and Realignment Commission White Paper.doc >> 
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Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 

w u i t e  600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 
www. brac.aov 
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d C o n g r e s s i o n a \  ' a Research 
Service 

Memorandum J U ~ Y  6,2005 

SUBJECT: Base Realignment and Closure of National Guard Facilities: 
Application of 10 U.S.C. 8 18238 and 32 U.S.C. 8 104(c) 

FROM: Aaron M. Flynn 
Legislative Attorney 
American Law Division 

The Defense Base Closure and Realignment Act of 1990' has been amended to 
authorize a new round of base realignment and closure (BRAC) actions in 2005. Consistent 
with the law, the Department of Defense (DOD) has prepared a list of candidate military 
installations for closure or realignment actions. Among these installations are several Air 
National Guard and Army National Guard facilities. Two provisions of law, 10 U.S.C. tj 
18238 and 32 U.S.C. 9-104(c), have been seen as impediments to BRAC actions at these 
facilities. The application of these provisions to the BRAC process is the subject of this 
memorandum. 

BRAC Background 

The Defense Base Closure and Realignment Act provides a finely wrought procedure 
for analyzing and carrying out BRAC actions and governs the current BRAC round. In 
general, the Secretary of Defense is required to prepare a force-structure plan and an 
inventory of existing military  installation^.^ The Secretary is required to review this 
information and, based on statutorily prescribed selection criteria, create a list of  sites 
recommended for realignment or c los~re .~  

' Defense Base Closure & Realignment Act of 1990, Pub. L. No. 101-510, $ 2905; see also Pub. L. 
No. 107-107, $3006 (current version at 10 U.S.C. $ 2687 note.) For ease of reference, all citations 
to the 1990 Act are to the relevant sections of the Act as it appears in note following 10 U.S.C. $ 
2687. 

Base Closure Act, $5  29 12; 29 13; see generally Military Base Closures: Implementing the 2005 
Round, CRS Rept. RL32216 (March 17,2005). 

' Base Closure Act, $4 2903(c); 2914. 

Congressional Research Service Washington, D.C. 20540-7000 
CRS prepared this memorandum to enable distribution to more than one congressional client. 
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Next, the independent BRAC Commission must review the DOD list: After following 
mandated procedures, the Commission can alter the recommendations of the Secretary if the 
Secretary's proposal deviates substantially from the force-structure plan and selection 
  rite ria.^ The Commission must then transmit its recommendations, along with a report 
explaining any changes to the DOD choices, to the President for his re vie^.^ 

The President may review the recommendations and then transmit to the Commission 
his report either accepting or rejecting, in whole or in part, the Commission's 
recommendations.' If the President disapproves the recommendations, the Commission must 
then submit a revised recommendation to the President for his c~nsideration.~ 

If the President approves all of the recommended sites, he may transmit a copy of the 
list to Congre~s.~ If the President does not send this list to Congress by November 7,2005, 
the base closure process terminates." 

Finally, the process may be terminated by a joint resolution of disapproval passed 
within 45 days after the President transmits the list of recommendations.'' As a matter of 
course, this congressional action would be subject to a presidential veto and the ordinary 
requirements for overriding a veto. If Congress does not act, the Secretary of Defense may 
then proceed to implement the recommendations. 

National Guard Background 

The National Guard is the modern incarnation of the militia referred to in the 
Constitution.12 The Constitution provides for both a state and federal role in controlling the 
militia.I3 Congress is empowered to "provide for calling forth the Militia to execute the 
Laws of the Union, suppress Insurrections and repel Invasions; [t]o provide for organizing, 
arming, and disciplining, the Militia, and for governing such Part of them as may be 
employed in the Service of the lJnited States ...."I4 The Constitution also reserves to the 

Id. $8 2903(d); 2914(d). 

' Id. §$ 2903(d)(2)(B); 2914(d)(3). Additional requirements are applicable if the Commission 
proposes to add or expand a closure or realignment. 

Id. 2903(d)(2)(A), (d)(3); 2914(e). 

' Id. $8 2903(e)(l)-(3); 2914(e). 

* Id. $5  2903(e)(3); 2914(e)(l), (2). 

I d .  $$ 2903(e)(4); 2914(e)(4). 

'O  Id. 29 l4(e)(3). 

" Id. § 2904(b). 

l 2  See Lipscomb v. Federal Labor Relations Authority, 333 F.3d 61 1,613 (5th Cir. 2003). 

" Perpich v. Dep't of Defense, 496 U.S. 334,350-52 (1990) (discussing the role of the federal and 
state governments in regulating the National Guard). 

l 4  US. Const. Art. 1, $ 8, cl. 15, 16. 
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States "the Appointment of the Officers, and the Authority of training the Militia according 
to the discipline prescribed by Congress ...."I5 

By federal statute, the Guard has also become a reserve component in the United States 
Armed Forces. Specifically, federally recognized Guard units are part of the Air National 
Guard of the United States or Army National Guard of the United States.I6 

Pursuant to federal law, all fifty states (as well as U.S. territories, Puerto Rico, and the 
District of Columbia) maintain units of the National Guard." Under the laws of all of the 
states, the Governor acts as commander-in-chief, with state authority over the Guard 
remaining until Congress, consistent with the Constitution, exercises its authority in a 
manner to preempt the state regulatory role.'8 

Section I8238 

10 U.S.C. fj 18238 has been cited as a potential impediment to BRAC activities. That 
provision of law states: 

[a] unit of the Army National Guard of the United States or the Air National Guard of the 
United States may not be relocated or withdrawn under this chapter without the consent 
of the governor of the State or, in the case of the District of Columbia, the commanding 
general of the National Guard of the District of Columbia. 

Thus, the question is whether a state Governor (or the commanding general of the 
National Guard of D.C.) would have the authority to prevent a BRAC action to the extent 
that it would result in the relocation or withdrawal of a National Guard unit. It appears, 
however, that the applicability of 10 U.S.C. 5 18238 would be somewhat more limited. 

The provision itself references relocations or withdrawals made "under this chapter." 
The phrase "this chapter" is an apparent reference to Chapter 1803 of title 10, which governs 
facilities for Reserve components and includes 10 U.S.C. &j 1823 1-1 8239. These authorities 
were originally enacted as the National Defense Facilities Act of 1950, and despite 
subsequent revision, remain substantially similar to their original form.'9 As described in 10 
U.S.C. 9 1823 1, the purpose of these provisions is to provide for "the acquisition, by 
purchase, lease, transfer, construction, expansion, rehabilitation, or conversion of facilities 
necessary for the proper development, training, operation, and maintenance of the reserve 
components of the armed forces ...."" Accordingly, these provisions authorize the Secretary 
of Defense to acquire facilities for use by Reserve components. Incidental to this authority 
is an authorization to transfer title to property acquired under tj 18233(a)(l) to a state, so long 

'' U.S. Const. Art. ,1 6 8, cl. 16. 

l6 I0 U.S.C. $9 261(a)(l), (5). 

I' 32 U.S.C. 8 104 (a). 

"See, e.g., MINN. CONST. art. 5, § 3; N.C. CONST. art. XII, 8 1; PA. CONST. art. IV, 5 7; VA. 
CODE ANN. 4 44-8; see also People ex rel. Leo v. Hill, 126 N.Y. 497,504 (N.Y. 1891); Bianco v. 
Austin, 197 N.Y.S. 328,330 (N.Y. App. Div. 1922). 

l 9  See Act of Sept. 11, 1950, c. 945,64 Stat. 830. 

20 10 U.S.C. 8 1823 l(1); see also H.R. CONF. REP. NO. 3026,81st Cong. (1950), reprinted in 1950 
U.S.C.C.A.N. 3705. 
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as such transfer is incidental to the expansion, rehabilitation, or conversion of the property 
for joint use by two or more Reserve  component^.^' Thus, it is certainly conceivable that 
acquisition of new facilities and, potentially, the transfer of properties could result in 
relocation of particular units of the National Guard.22 Thus, in circumstances where transfer 
of units would occur in connection with the exercise of these authorities, 10 U.S.C. fj 18238 
would apply. 

The law governing BRAC activities is codified at 10 U.S.C. 4 2687 note. These 
authorities are contained in chapter 155 of Title 10 and are not related to the chapter of the 
code containing 4 18238 nor to the law which originally contained 5 18238. Thus, it would 
appear that the chapter 1803 provision limiting authority to relocate Army and Air National 
Guard units would, by its own terms, not serve as a limitation on actions taken pursuant to 
BRAC-related law. 

It should be noted that the Defense Base Closure and Realignment Act does not 
specifically address 10 U.S.C. 5 18238. If, however, a court were to determine that this 
provision was intended to apply to relocations resulting from the exercise of authorities 
outside of chapter 1803 of the United States Code, the enactment of the Defense Base 
Closure and Realignment Act could be interpreted as an implicit repeal of the fj 18238 
limitation. The arguments in this regard are discussed, infia pages 8-10, following the 
section analyzing the language contained in 32 U.S.C. 104(c). 

Section 1 O4(c) 

Whether 32 U.S.C. fj 104(c) places a limitation on the authority of DOD and the BRAC 
Commission to recommend or take BRAC-related actions at National Guard facilities hinges 
upon the answers to several questions. It is first necessary to determine the scope of the 
provision in order to ascertain whether Congress intended it to apply to actions precipitated 
by BRAC decisions. This inquiry into the language and legislative history of the provision 
itself is followed by a separate section analyzing whether Congress amended or repealed any 
applicable limitation on federal authority to close or realign National Guard facilities by 
enacting the Defense Base Closure and Realignment Act. 

In general, 32 U.S.C. 5 104 provides that each "State or Temtory and Puerto Rico may 
fix the location of the units and headquarters of its National Guard." It also prescribes, 
pursuant to Congress' constitutional authority, the general organization of the Guard and the 
composition of Guard units. Relevant to the present inquiry, subsection (c) states: 

To secure a force the units of which when combined will form complete higher tactical 
units, the President may designate the units of the National Guard, by branch of the Army 
or organization of the Air Force, to be maintained in each State and Territory, Puerto 

" 10 U.S.C. @ 18233(b), (a)(2). 

'' It would not appear that 10 U.S.C. 5 18238 would limit its gubernatorial approval requirement to 
relocations or withdrawals that would result in transfer of Air National Guard and Army National 
Guard units to locations outside of a state. Indeed, the provision as originally enacted clearly 
indicated that approval would be required for unit movements "from any community or area ...." 
National Defense Facilities Act of 1950, c. 945, 4 4, 64 Stat. 830 (1950). These words were 
subsequently deleted as surplusage. See Act of Aug. 10, 1956, c. 1041,70A Stat. 123; House and 
Senate Reports to accompany H.R. 7049, available at 1956 U.S.C.C.A.N. 4613. 
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Rico, and the District of Columbia. However, no change in the branch, organization, or 
allotment of a unit located entirely within a State may be made without the approval of 
its governor.23 

Under this provision, the President may designate the units of the Guard, by branch or 
organization, that will be maintained in each state, meaning that the President can choose the 
function particular units will serve and their level of The provision also supplies 
a limitation on the exercise of federal authority by conditioning any changes in the branch 
or organization of a unit upon gubernatorial approval. Thus, redesignation of a unit's 
position in the command echelon or a change in its functions would appear to require 
gubernatorial consent. In addition, this limitation states that changes to the "allotment" of 
a unit are subject to gubernatorial approval. According to regulations issued by the National 
Guard Bureau of the Department of the Army and Air Force, allotment of a unit means its 
allocation to a particular state or group of states.25 

It may be possible to interpret 5 104(c) to apply to BRAC actions. Unlike 10 U.S.C. 4 
18238, 5 104(c) does not contain a provision expressly limiting its application to changes 
that result fiom the use of a given set of authorities. It is therefore arguable that the second 
sentence of this provision is applicable to a change resulting fiom the exercise of any 
authority. Further, it is possible that Congress intended the limitation to apply generally to 
changes that might be authorized by both law existing at the time of the provision's 
enactment and laws enacted in the future. On the other hand, it could also be argued that the 
limitation is applicable only to the exercise of the authority granted to the President by 4 
104(c) itself, namely the authority to designate the units of the National Guard to be 
maintained throughout the states and other specified U.S. possessions or, perhaps more 
broadly, to the exercise of other authorities enacted contemporaneously with § 104(c). 

Despite the lack of a clear expression that the gubernatorial approval language of 5 
104(c) is applicable only to the exercise of authorities contained elsewhere in 5 104, there 
is support for implying such a limitation to the provision's application. Generally, courts 
will not read provisions or portions of a statutory provision in isolation. Thus, it is 
appropriate when interpreting a statute to examine the context of a given provision and to 
"give effect to the plainly expressed clauses which precede and follow [the provision at 
issue] ...."26 It is arguable, in this instance, that the second sentence of $ 104(c) is impliedly 
tied to and meant to modify the first sentence of that subsection. As such, it serves as a 
traditional proviso, or a statement "restricting the operative effect of statutory language to 
less than what its scope of operation would be o t h e ~ i s e . " ~ ~  Provisos are typically 
interpreted according to the same principles applied to any other type of statutory provision, 
except that where there is ambiguity concerning "the extent of the application of the proviso 

'' 32 U.S.C. 5 1 O4(c) (emphasis added). 

24 See GlobalSecurity.org, Military Lineage Terms, available at 
[http://www.globalsecurity.org/military/agency/amy/ineage-tes.h~ . 

2 5  DEPARTMENTS OF THE ARMY AND THE AIR FORCE,NATIONAL GUARD BUREAU, Organization and 
Federal Recognition ofArmy National Guard Units, NGR 10-1 5 2-2 (Oct. 2002). 

26 Western Union Tel. Co. v. Nester, 309 U.S. 582, 589 (1940). 

27 2A, Norman J. Singer, STATUTES AND STATUTORY CONSTRUCTION, 4 47:08 at 235 (6th ed. 2000). 
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on the scope of another provision's operation, the proviso is strictly ~onstrued.'"~ In 
addition, some judicial precedent indicates that a proviso's effect is limited to the section of 
a statute to which it is attached.29 If this approach to statutory construction were adopted, 
it would appear likely that application of the limiting provision of $ 104(c) would not be 
extended to changes to the branch, organization, or allotment of a unit resulting from BRAC 
actions. However, modern jurisprudence appears to adopt the position that provisos are to 
be interpreted in accordance with legislative intent and that "the form and location of the 
proviso may be some indication of the legislative intent," but will not be c~nt ro l l ing .~~ 

An examination of the legislative history of $ 104(c) may shed some light upon the 
intent behind the current limitation contained within the provision. The provision originates 
from language contained in the National Defense Act of 191 6.3' That law altered the status 
of the then existing state militias by constituting them as the National Guard of the United 
States.32 The law provided federal compensation for Guard members and governed the basic 
organization, equipping, and training of the National Guard. It also authorized 
"federalization" of the Guard by units, rather than through the drafting of individual 
soldiers.33 Section 60 of that act was comparable to the current law. It stated: 

Except as otherwise specifically provided herein, the organization of the National Guard, 
including the composition of all units thereof, shall be the same as that which is or may 
hereafter be prescribed for the Regular Army, subject in the time ofpeace to such general 
exceptions as may be authorized by the Secretary of War. And the President may 
prescribe the particular unit or units, as to branch or arm of sewice, to be maintained 
in each State, Territory, or the District of Columbia in order to secure a force which, 
when combined, shall form complete higher tactical units.34 

Thus, in its original incarnation, this provision contained no limitation on the 
President's authority to designate which units of the Guard were to be maintained in which 
location. Subsequent to its enactment, the National Defense Act was amended several times. 
Section 6 of the National Defense Act Amendments of 193335 struck out the original 
language. The new provision retained much of the original substance, but included a 
limitation on presidential authority comparable to the current law. The provision stated: 

[TI he President may prescribe the particular unit or units, as to branch or arm of service, 
to be maintained in each State, Territory, or the District of Columbia in order to secure 
a force which, when combined, shall form complete higher tactical units: Provided, That 

Id. at 236. 

29 United States v. Babbit, 66 U.S. 55 (1862); United States v. Maryland Cas. Co., 49 F.2d 556 (7th 
Cir. 1931); Wirtz v. Phillips, 251 F. Supp. 789 (W.D. Pa. 1965). 

30 2A, Norman J. Singer, STATUTES AND STATUTORY CONSTRUCTION, 9 47:09 at 240 (6th ed. 2000). 

3' National Defense Act, ch. 134, 39 Stat. 166 (191 6). 

'' See New Jersey Air Nat'l Guard v. Federal Labor Relations Authority, 677 F.2d 276,278 (3d Cir. 
1982). 

33 See 10 U.S.C. § 12301; Holdiness v. Stroud, 808 F.2d 417,420-21 (5th Cir. 1987). 

34 National Defense Act, ch. 134, tj 60,39 Stat. 197 (emphasis added). 

35 National Defense Act Amendments, ch. 87, Pub. L. No. 73-64,48 Stat. 153 (1933). 
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no change in allotment, branch, or arm of units or organizations wholly within a single 
State will be made without the approval of the governor of the State concerned.36 

A subsequent revision to the law changed the form of this above-quoted proviso, 
inserting it into a separate sentence. However, this change apparently was stylistic in nature 
and was not intended to have any legal  consequence^.^' Thus, at the time the gubernatorial 
approval requirement was enacted, it would likely have been interpreted to have applied only 
to the section to which it was attached, in accordance with the jurisprudence of the time.38 
Thus, it is arguable that the limitation contained within 4 104(c) is not applicable to any 
changes in the branch, organization, or allotment of a unit that result from BRAC actions. 

However, there are indications that Congress perhaps intended a broader application of 
the proviso. In explaining the reasoning behind this addition to the law, the House 
Committee on Military Affairs stated that "where a State has gone to considerable expense 
and trouble in organizing and housing a unit of a branch of the service, [I such State should 
not arbitrarily be compelled to accept a change in such allotment, and this amendment grants 
to the State concerned the right to approve any such change which may be desired by the 
Federal G~vernment ."~~ Resorting to more modem principles of statutory interpretation, 
congressional intent, as stated, is controlling as to the scope ofa proviso's application. Thus, 
this report language gives some weight to the argument that tj 104(c) applies to any exercise 
of authority that results in the types of changes it references regardless of whether the 
changes are precipitated by the exercise of 104(c) authorities. 

It is also arguable, however, that the report language indicates only that Congress, in 
referring to "any such change which may be desired by the Federal Government," considered 
the President's authority under section 104(c) or more broadly, under the National Defense 
Act as it existed in 1933, to be the only source of authority for the changes it wished to 
subject to the limitation. In addition, while by no means dispositive, the report language 
does indicate that the gubernatorial approval requirement is meant to prohibit arbitrary 
changes to Guard allotment; it is certainly arguable that the BRAC process, which Congress 
devised to be premised on methodical analysis and review, would not produce the sort of 
arbitrary changes the proviso, even broadly interpreted, is targeted to prevent. In addition, 

36 Id. 5 6. 

" It should be noted that this provision along with all of Title 32 of the United States Code was 
revised and enacted into positive law, by Public Law 84-1028. Prior to this, Title 32 of the Code 
served as prima facie evidence of the law it restated; thus, reference to the original Statutes at Large 
was needed to obtain a truly reliable statement of the law. During the revision and enactment of 
Title 32, the structure of section 104(c) was modified. The 1956 revision, among other things, 
removed the phrase "Provided, That" and placed the gubernatorial approval requirement in a 
separate sentence, beginning with the word "However." As explained in the legislative history for 
this revision, "the pertinent provisions of law have been freely reworded and rearranged, subject to 
every precaution against disturbing existing rights, privileges, duties, or hnctions." S. REP. NO. 84- 
2484 (1956), reprinted in 1956 U.S.C.C.A.N. 4640. Where other changes to Title 32, including 3 
104, were intended to have legal consequences, an explanation of the change was included in the 
revision notes following the provision in the revised Code. No explanation of the change mentioned 
here appears. Thus, it would seem appropriate to conclude that no alteration to the substance of the 
law was intended by this revision. 

38 See supra note 29 and accompanying text. 

39 H.R. REP. NO. 73-141at 6 (1933) (emphasis added). 
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it is notable that, despite the modem reliance on congressional intent and not formalism 
alone, courts will still look to the structure of a provision as relevant to deciphering 
congressional intent.40 That the proviso was attached to the authority granted the President 
in the first sentence of 5 104(c) could thus remain influential in determining whether the 
gubernatorial approval requirement applies to authorities outside of that provision. 

In sum, unlike 10 U.S.C. 5 18238, 4 104(c) is more ambiguous in the scope of its 
application. Canons -of statutory construction in favor at the time of the provision's 
enactment presumed the limitation of a proviso's application to the section to which it is 
attached. However, there is some indication in the legislative history that the proviso was 
intended to apply to any of the referenced types of changes, regardless of the source of their 
authorization. Thus, it remains necessary to examine the possible changes to this provision 
rendered by the Defense Base Closure and Realignment Act. 

The Impact of Base Closure and Realignment Act 

If it were determined that the provisions described above do apply broadly to the 
exercise of any authorities that might result in the type of changes or relocations proscribed 
by 44 104(c) and 18238, it may still be arguable that the Defense Base Closure and 
Realignment Act supersedes these earlier provisions. Several principles of statutory 
interpretation inform the analysis of how these laws relate to one another. 

It is clear that Congress can specify in legislation if earlier enacted statutes are to remain 
applicable or be modified in some particular way.4' The Base Closure Act does not directly 
address either of the provisions at issue here. Likewise, it does not appear to expressly 
authorize closure or realignment action despite any other existing law. In fact, the Base 
Closure Act does contain a waiver provision exempting BRAC actions from the operation 
of certain laws. That provision, however, references only limitations contained in 
appropriations acts and 10 U.S.C. $8 2662 and 2687.42 Thus, unless an implied modification 
of $9 104(c) and 18238 can be found in the Base Closure Act, these two provisions could 
limit the authority to close or realign facilities, assuming, as described above, that a court 
determined they applied to BRAC actions in the first place. 

Because the Base Closure Act does not expressly exempt the actions it governs from 
compliance with the gubernatorial approval provisions found elsewhere in the Code, 
additional rules of statutory interpretation become useful. First, it is generally accepted that 
a statute enacted later in time can trump an earlier duly enacted law even absent an express 
statement to that effect.43 The Base Closure Act was originally enacted in 1990 and remains 
largely in effect today. Further, it has been amended multiple times, most recently in 2001 
authorizing the current 2005 round of BRAC actions and in 2004, altering certain authorities 
granted to the Secretary of D e f e n ~ e . ~ ~  The relevant provisions contained in 10 U.S.C. tj 

40 See supra note 30 and accompanying text. 

4 '  See, e.g., United States v. Fausto, 484 U.S. 439,453 (1988). 

42 Base Closure Act, 8 2905(d). 

43 See, e.g., Posadas v. National City Bank, 296 U.S. 497,503 (1936). 

44 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108- 
375, 1 18 Stat 18 1 1 (October 28,2004); National Defense Authorization Act for Fiscal Year 2002, 

(continued.. .) 
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18238 and 32 U.S.C. 4 1 O4(c) were both originally enacted well before the Base Closure Act 
in 1958 and 1933, respectively. Each has been amended subsequently as well. The most 
recent revision to 4 104(c) occurred in 1988, and was only a technical amendment. Section 
18238 was most recently amended in 1994, after enactment of the Base Closure Act. This 
revision simply renumbered the provision and made technical corrections throughout the 
chapter containing 3 18238. Given these facts, different analysis applies to each provision. 

Section 104(c) clearly predates the enactment of the Base Closure Act. Thus, it is 
possible that the Base Closure Act repealed any limitation otherwise imposed by the 
provision by providing the "exclusive authority for selecting for closure or realignment, or 
for carrying out any closure or realignment of, a military installation inside the United 
 state^."^' However, before a court will find that a later statute implies repeal of an older one, 
it must generally determine that the two provisions are in irreconcilable conflict.46 The 
extent of any conflict in this instance is subject to debate. Certainly, the limitation in @ 
104(c) could prevent BRAC actions from occurring as intended by DOD, the BRAC 
Commission, and the President, and could be deemed inconsistent with the overall regime 
created by the Base Closure Act. 

On the other hand, @ 104(c) addresses a specific set of changes that cannot occur to 
National Guard units without gubernatorial approval. Thus, there is at least some range of 
BRAC action (e.g. a realignment of equipment or activities that does not result in the 
movement of units) that could occur absent gubernatorial consent. In addition, the consent 
requirement could be characterized as a limitation on actions that are the consequences of 
a realignment or closure, such as unit re-allotment, and not a limitation on the closure or 
realignment authority itself, thus making harmonization possible. Still, such an interpretation 
may parse statutory language too finely to be sustainable; indeed, the Base Closure Act 
authorizes the Secretary of Defense to "take such actions as may be necessary to close or 
realign any military installation, including the ... the performance of such activities ... as may 
be required to transfer functions from a military installation being closed or realigned to 
another military installation ...."47 Accordingly, it appears that 4 104(c), if applied to the 
BRAC process, could frustrate an authorized BRAC action; hrther, harmonization of the 
provision with the Base Closure Act, while perhaps possible, may stretch the statutory 
language. 

The issue of whether § 18238 supersedes the Base Closure Act, or vice versa, is 
somewhat more complicated. As stated above, 9 18238 was first enacted in 1950 and revised 
multiple times subsequently, including a technical amendment in 1994, after enactment of 
the Base Closure Act. Further, the Base Closure Act has also been amended following the 
last revision of 18238, in 2001 and 2004. Given that none of the amendments mentioned 
address the relationship between the BRAC process and 18238 and given the presumption 
against implied repeal, it may not be sensible to ascribe priority to the provision that has most 
recently undergone minor and unrelated amendments. Indeed, statutory silence is rarely a 

44 (...continued) 
Pub. L. No. 107-107, 115 Stat. 1012 (December 28,2001). 

45 Base Closure Act, 8 2909(a). 

46 See United States v. Estate ofRomani, 523 U.S. 5 17,530-533 (1998) (holding that a later, specific 
statute trumps an earlier, more general statute). 

47 Base Closure Act, 9 2905(a)(l)(A). 
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reliable indication of congressional intent, and as the Supreme Court has stated, "it would 
be surprising, indeed," for Congress to effect a "radical" change in the law "sub silentio" via 
"technical and conforming amendments.'"' In fact, it is arguable that each amendment to 4 
18238 and the Base Closure Act, in not addressing the provisions' relation to one another, 
affirmed the relationship established at the time of the Base Closure Act's enactment.49 If 
this is the case, analysis of the relationship between the two laws would be similar to the 
analysis of the Base Closure Act's relationship with Ej 104(c). Therefore, it is arguable that 
because Ej 18238 deals with relocation of units and not with closure or realignment of 
facilities, the two provisions could be effectively harmonized so as not to require implied 
repeal of the earlier provi~ion.'~ On the other hand, it would seem more likely that the Base 
Closure Act is incompatible with the limitation contained in Ej 18238 and that the limitation 
must fall aside. 

It might also be plausible to argue that the subsequent amendments to the provisions at 
issue should also be taken into account. Arguably, after enacting the Base Closure Act, 
Congress was aware that it might supersede 4 18238. Along these lines, had Congress 
intended a different result, it would have indicated its contrary intent in amending 5 18238 
in 1994. Similarly, the subsequent amendments to the Base Closure Act could be seen as 
implicitly affirming that Ej 18238 was not to limit BRAC actions. On the other hand, if the 
burden of clarifjrmg the relationship between the laws at issue does fall upon the last section 
to be amended, even if only a minor or technical change is made, then Ej 18238 should remain 
applicable as a limitation on BRAC activities, as the Base Closure Act remains silent on the 
relationship of these laws even after the 2005 amendments. Finally, it should be noted again 
that despite the foregoing discussion, 18238, even more so than Ej 1 O4(c), seems to clearly 
indicate via the text of the provision, that its application is limited and does not extend to the 
BRAC process. 

Conclusion 

There would appear to be federal authority to require the closure or realignment of 
National Guard facilities under the Constitution of the United States. Several provisions of 
federal law, however, make it somewhat less clear if Congress has authorized the exercise 
of such authority by enacting the Defense Base Closure and Realignment Act and by 
authorizing a succession of BRAC rounds. The language of 10 U.S.C. Ej 18238 appears to 
indicate that the limitation'it imposes upon the relocation or withdrawal of National Guard 
units is confined to a specified subset of authorities that does not include the Base Closure 
Act. 32 U.S.C. Ej 104(c) is less clear in this regard. Its limitation on changes to the branch, 
organization, or allotment of a unit, as originally enacted, served as a proviso attached to a 

48 Director of Revenue of Mo. v. CoBank, ACB, 531 U.S. 316,323 (2001). 

49 See Johns-Manville Corp. v. United States, 855 F.2d 1556,1559 (Fed.Cir. 1988) (quoting Lorillard 
v. Pons, 434 U.S. 575, 580 (1978)) ("Congress is presumed to be aware of an administrative or 
judicial interpretation of a statute and to adopt that interpretation when it re-enacts a statute without 
change."); see also Merrill,Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 381-82 
(1982); Clean Harbors Envtl. Servs., Inc. v. Herman, 146 F.3d 12, 19-20 (1st Cir. 1998). It should 
be noted that these cases dealt with congressional silence in the face of clear judicial or 
administrative interpretation, and that there does not appear to have been a similar interpretation of 
the provisions at issue here during the period in which Congress took action. 

See, e.g., Watt v. Alaska, 451 U.S. 259,267 (1981); Lewis v. Lewis & Clark Marine, Inc., 531 
U.S. 438 (2001). 
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specific authority still contained within $104(c). The provision has been revised, apparently 
without intending legal consequences, in such a manner as to perhaps indicate broader 
application. It is also arguable that even in its original form, the provision was intended to 
apply regardless of the source of authority for effectuating the types of changes the provision 
references. Even taking into account the legislative history behind 5 104(c), the exact scope 
of its application is unclear, although cogent arguments against applying the provision to the 
BRAC process exist. 

Ifa court were to determine that application of the provisions at issue was not limited 
to the authorities to which they appear at least structurally attached, general principles of 
statutory construction would tend to favor avoiding implied repeal by the later enacted or 
amended provision in favor of harmonization of potential conflicts, where possible. In such 
circumstances where the limiting provisions better fit the specifics of a situation, it may be 
appropriate to apply the limitation to the BRAC process. Despite this, it remains possible 
to argue that the intention behind BRAC is to provide for comprehensive closure and 
realignment authority and that application of $4 18238 and 104(c) would frustrate the 
purpose of the Base Closure Act. 
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Defense Base Closure and Realignment Commission White Paper 

Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

July 11,2005 

The purpose of this white paper is to provide a discussion of legal and policy 
constraints on Defense Base Closure and Realignment Commission (Commission) action 
regarding certain base closure and realignment recommendations. This paper will not 
discuss limits explicit in the Defense Base Closure and Realignment Act of 1990, as 
amended (Base ~ c t ) , '  such as the final selection criteria: but will focus rather on other 
less obvious constraints on Commission action. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY, as an illustration. 

- - 

1 Pub. L. No. 101 -5 10, Div B, Title XXIX, Part A, 104 Stat. 1808 (Nov. 5 , l  WO), as amended by Act of 
Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title 111, Part D, Q 344(b)(l), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title XXVIII, Part B, $$ 2821(a)-(h)(l), 2825,2827(a)(l), (2), 105 Stat. 
1546, 1549, 155 1; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, Q 1 O54(b), Div. 
B, Title XXVIII, Subtitle B, $$ 2821(b), 2823, 106 Stat. 2502,2607,2608; Act of Nov. 30, 1993, Pub. L. 
No. 103-160, Div. B, Title XXIX, Subtitle A, $4  2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908(b), 
2918(c), Subtitle B, $$ 2921(b), (c), 2923,2926,2930(a), 107 Stat. 191 1, 1914, 1916, 1918, 1921, 1923, 
1928, 1929, 1930, 1932, 1935; Act of Oct. 5, 1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, fig 
1070(b)(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, Q$ 2811, 2812(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat. 2857,2858,3053,3055,3056; Act of Oct. 25, 1994, Pub. L. No. 103-421, 9 2(a)-(c), 
(f)(2), 108 Stat. 4346-4352,4354; Act of Feb. 10,1996, Pub. L. No. 104-106, Div A, Title XV, $8 
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XXVIII, Subtitle C, $5 2831(b)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept. 23,1996, Pub. L. No. 
104-201, Div. B, Title XXVIII, Subtitle B, $4  2812(b), 2813(b), 110 Stat. 2789; Act ofNov. 18, 1997, Pub. 
L. No. 105-85, Div. A, Title X, Subtitle G, $ 1073(d)(4)(B), (C), 11 1 Stat. 1905; Act of Oct. 5, 1999, P.L. 
106-65, Div. A, Title X, Subtitle G, $ 1067(10), Div. C, Title XXVIII, Subtitle C, $4 2821(a), 2822, 113 
Stat. 774, 853,856; Act of Oct. 30,2000, Pub. L. No. 106-398, $ 1, 114 Stat. 1654; Act ofDec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, Q 1048(d)(2), Div B, Title XXVIII, Subtitle C, $ 2821(b), 
Title XXX, $4  3001-3007, 1 15 Stat. 1227, 1312, 1342; Act of Dec. 2,2002, Pub. L. No. 107-3 14, Div A, 
Title X, Subtitle F, $ 1062(f)(4), 1062(m)(l)-(3), Div. B, Title XXVIII, Subtitle B, Q 2814(b), Subtitle D, 
$2854, 116 Stat. 2651,2652,2710,2728; Act ofNov. 24,2003, Pub. L. No. 108-136, Div A, Title VI, 
Subtitle E, $ 655(b), Div. B, Title XXVIII, Subtitle A, $ 2805(d)(2), Subtitle C, $ 2821, 117 Stat. 1523, 
1721, 1726; and Act of Oct. 28,2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle I, Q 1084(i), Div. B, 
Title XXVIII, Subtitle C, $$ 2831-2834, 118 Stat. 2064,2132. 
2 Base Act 5 29 13. 
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The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 130H aircraft of the 9 1 4th Airlift Wing (AFR) to the 3 1 4th 
Airlift Wing, Little Rock Air Force Base, AR. The 914'~'s headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 loth Space Group (AFR) at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distribute the eight KC-1 35R aircraft of 
the 107'~ Air Refueling Wing (ANG) to the 10ISt Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 1 0lSt 
will subsequently retire its eight KC-135E aircraft and no Air Force 
aircraft remain at ~ i a ~ a r a . ~  

3 The justification, payback, and other segments of the entry read: 

Justification: This recommendation distributes C-130 force structure to Little Rock 
(17-airlift), a base with higher military value. These transfers move C-130 force structure 
fiom the Air Force Reserve to the active duty - addressing a documented imbalance in 
the activelreserve manning mix for C-130s. Additionally, this recommendation 
distributes more capable KC-135R aircraft to Bangor (123), replacing the older, less 
capable KC-135E aircraft. Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M. Annual recurring savings after 
implementation are $20.1M, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of Volume I. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the infrastructure of the communities to support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all recommendations affecting the installations in this 
recommendation. 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use constraints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
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This recommendation, AF 33, includes elements common to many of the Air 
. Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Act to effect changes that do not require the authority of 
the Act; 

the use of the Base Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Act to retire aircraft whose retirement has been barred by 
statute, and; 

the use of the Base Act to transfer aircraft from a unit of the Air Guard of one 
state or territory to that of another 

The legal and policy considerations related to Commission action each of these 
elements are discussed below. While several of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air Guard. 

resources; and wetlands that may need to be considered during the implementation of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include $0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration. 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed. There are no known 
environmental impediments to the implementation of this recommendation. 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107" 
Air Reheling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. 
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The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force recommends that the Commission "distribute . . . eight 
KC-135R aircraft . . . to . . . Bangor International Airport Air Guard Station," Maine. The 
8 tankers are currently based at Niagara Falls, New York. Many other Air Force 
recommendations also include language that would direct the relocation of individual 
aircraft to specific sites. 

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Act to become statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the operations of 
the Air Force. In 1995, the previous Defense Base Closure and Realignment 
Cornmission found it necessary to remove similar mandatory language contained in 
recommendations approved in prior BRAC rounds. The restrictions on the placement of 
aircraft that were removed by the 1995 Commission were considerably less detailed than 
those currently recommended by the Air ~ o r c e . ~  

The Base Act contains no language that would explicitly limit the life-span of the 
statutory placement of the specified aircraft at the indicated sites.' 

Although the Base Act combines elements of the national security powers of both 
Congress and the President, the end result of the process will be a statute. Assuming that 
the resulting statute is legally sound, it will require the concerted action of Congress and 
the President to relieve the Air Force of basing restrictions placed on specific aircraft by 
the statute. The deployment and direction of the armed forces, however, is principally 
the responsibility of the President as Commander in Chief. Were operational 

Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfall, 
the Air Force would also suffer greater impediments fiom statutory directions on the basing of specific 
airframes today than the Navy did in the early 1990s. 
5 Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questionable. Absent a later action by Congress or the President, or a future 
Commission, the changes effected by the Base Act process are generally intended to be permanent. 

DCN: 12059



Defense Base Closure and Realignment Commission White Paper 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

circumstances to arise that required the redistribution of those aircraft, this conflict of 
authorities could delay or prevent appropriate a ~ t i o n . ~  

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircrafi 
at specific sites. This could be accomplished in some instances by amending the 
recommendation to identify the units or hc t ions  that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated airframes. In 
other instances, it might be more appropriate to strike references to specific aircraft and 
locations, substituting instead an authority that would permit "the Secretary of the Air 
Force to redistribute affected aircraft as he sees fit."' 

6 Although both Q 2904(c)(2) of the Base Act and Section 2687(c) permit the realignment or closure of a 
military installation regardless of the restrictions contained in each "if the President certifies to the 
Congress that such closure or realignment must be implemented for reasons of national security or a 
military emergency," 10 USC Q 2687(c), this language does not relieve the armed forces fiom the statutory 
provisions that result fiom the Base Act process. 
7 For example, in AF 32, Cannon Air Force Base, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distribute the 27" Fighter Wing's F-16s to 
the 11 5& Fighter Wing, Dane County Regional Airport, Truax Field Air Guard Station, 
WI (three aircraft); 114" Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150" Fighter Wing, Kirtland Air Force Base, NM (three aircraft); 1 13& Wing, 
Andrews Air Force Base, MD (nine aircraft); 57" Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 388" Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 27' Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force backup inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Act, it may be more appropriate for the Commission to 
amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27" Fighter Wing's 
aircraft as directed by the Secretary of the Air Force." Such an amendment would have the benefit of 
preserving the Air Force's flexibility to react to future needs and missions. 
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The Use of the Base Act to Effect Changes that do not Require the Authority of the 
Act 

The authority of the Base Act is required only where the Department closes "any 
military installation at which at least 300 civilian personnel are authorized to be 
employed,"8 or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that in~tallation.~ The Department of Defense may carry out the closure or 
realignment of a military installation that falls below these thresholds at will. lo 

The Department of Defense does require the authority of the Base Act to carry out 
the recommendation to "close Niagara Falls Air Reserve Station" because the station 
employs more than 300 civilian personnel. However, in AF 33, the Air Force would also 
direct the following actions: 

Distribute . . . eight C- 130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 9 1 4th's headquarters moves to Langley Air Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC- 13 5R aircraft . . . to . . . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC- 1 3 5E aircraft . . . . 

The Department of Defense does not require the authority of the Act to move 
groups of 8 aircraft," or retire groups of 8 aircraft, or to move the headquarters of an Air 
Wing without associated infrastructure changes. Many other Air Force recommendations 
include similar language directing the movement or retirement of small numbers of 
aircraft, often without moving the associated personnel.'2 Several of the Air Force 

- 

* 10 USC § 2687(a)(2). 
10 USC g 2687(a)(3). 

'O By definition, the Base Act does not apply to "closures and realignments to which section 2687 of Title 
10, United States Code, is not applicable, including closures and realignments carried out for reasons of 
national security or a military emergency referred to in subsection (c) of such section." Base Act 
g 2909(c)(2). 
11 Nor does the Base Act grant the Department of Defense the authority to retire and aircraft where that 
retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose retirement 
has been barred by statute, below. 
'* For example, AF 44, Nashville International w o r t  Air Guard Station, TN, calls for the movement of 
four C-130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 
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recommendations do not contain a single element that would require the authority of the 
Base A C ~ . ' ~  

The time and resource intensive process required by the Base Act is not necessary 
to implement these actions. Except for the actions that are otherwise barred by law,14 the 
Air Force could carry out these actions on its own existing authority. By including these 
actions in the Base Act process, critical resources, including the very limited time 
afforded to the Commission to its review of the recommendations of the Secretary of 
Defense, are diverted from actions that do require the authorization of the process set out 
under the Base Act. Perhaps more significantly, if these actions are approved by the 
Commission, the legal authority of the Base Act would be thrown behind these actions, 
with the likely effect of overriding most if not all existing legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the courts.15 

In order to protect the Base Act process, where a recommendation to close or 
realign and installation falls below the threshold set by Section 2687 of Title 10, United 
States Code, but does not otherwise conflict with existing legal restrictions, it would be 
appropriate for the Commission to consider even a minor deviation from the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Act. Where a recommendation to close or realign and installation 

13 For example, AF 34, Schenectady County Airport Air Guard Station, NY, calls for the movement of four 
C- 130 aircraft from Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base infrastructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base infrastructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F-16s with an estimated total 
loss of 5 jobs and no associated base infrastructure changes. 
14 See in particular the discussions of the use of the Base Act to effect changes in how a unit is equipped or 
organized; the relocation, withdrawal, disbandment or change in the organization of an Air National Guard 
unit, and; the retirement of aircraft whose retirement has been barred by statute, below. 
l5 Although Congressional Research Service recently concluded it is unlikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The Availability of Judicial Review Regarding 
Militam Base Closures and Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 24,2005). 
See the discussion of the use of the Base Act to effect changes in how a unit is equipped, organized, or 
deployed, below. 
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falls below the threshold set by Section 2687 and conflicts with existing legal restrictions, 
the Commission must act to remove that recommendation from the list.16 

The Use of the Base Act to Effect Changes in How a Unit is Equipped or Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C-130H aircraft of the 91 4th Airlift Wing 
(AFR) to the 3 1 4 ' ~  Airlift Wing, Little Rock Air Force Base, AR. The 
914th'~ headquarters moves to Langley Air Force Base, VA . . . . 

Also at Niagara, distribute the eight KC-135R aircraft of the 107'~ 
Air Refueling Wing (ANG) to the 101" Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 1 OISt will 
subsequently retire its eight KC- 135E aircraft . . . . 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure from the Air Force Reserve to the active duty - addressing a 
documented imbalance in the activeh-eserve manning mix for C-130s. "I7  Many other Air 
Force recommendations include similar language directing the reorganization of flying 
units into Expeditionary Combat Support units," the transfer or retirement of specific 
aircraft without movement of the associated personnel,'9 or the movement of 
headquarters without the associated units. 

l6 See the discussions of the use of the Base Act to effect changes that do not require the authority of the 
Act, to effect changes in how a unit is equipped or organized, to relocate, withdraw, disband or change the 
organization of an Air National Guard unit, to retire aircraft whose retirement has been barred by statute, 
and to transfer aircraft from a unit of the Air Guard of one state or territory to that of another, below. 
l7 Emphasis added. 
18 See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186& Air 
Refueling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in 
effect that the 120& Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 119' Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit. 
l9 See notes 12 and 13 above. 
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The purpose of the Base Act "is to provide a fair process that will result in the 
timely closure and realignment of military installations inside the United ~tates."~' 
Under the Base Act, "the term 'military installation' means a base, camp, post, station, 
yard, center, homeport facility for any ship, or other activity under the jurisdiction of the 
Department of Defense, including any leased facility."21 The purpose of the Act is to 
close or realign excess real estate and improvements that create an unnecessary drain on 
the resources of the Department of Defense. The Base Act is not a vehicle to effect 
changes in how a unit is equipped or organized. 

Under the Base Act, "the term 'realignment' includes any action which both 
reduces and relocates hc t ions  and civilian personnel positions but does not include a 
reduction in force resulting rom workload adjustments, reduced personnel or funding f levels, or skill imbalances." A "realignment," under the Base Act, pertains to 
installations, not to units or to equipment. 

The Base Act does not grant the Commission, or the Department of Defense, 
authority to change how a unit is equipped or organized. Recommendations that serve 
primarily to transfer aircraft from one unit to another, to retire aircraft, or to address an 
imbalance in the active-reserve force mix2' are outside the authority granted by the Act. 
The Commission must act to remove such provisions from its recommendations. 

The Use of the Base Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force recommends that the Commission "distribute the eight 
KC- 135R aircrafi of the 1 0 7 ~ ~  Air Refueling Wing (ANG) to the 10 1 Air Refueling 

20 Base Act 4 2901(b) (emphasis added). 
21 Base Act 4 2910(4). This definition is identical to that codified at 10 USC rj 2687(e)(1). 
22 Base Act, $2910(5) (emphasis added). This definition is identical to that codified at 10 USC 
# 2687(e)(3). 
23 For example, AF 39, Mansfield-Lahm Municipal Airport Air Guard Station, OH, "addressing a 
documented imbalance in the active/Air National Guard/Air Force Reserve manning mix for C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH," distributing "the eight 
C-130H aircraft of the 179" Airlift Wing (ANG) to the 908" Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 14" Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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Wing (ANG), Bangor International Airport Air Guard Station," Maine. Under the 
recommendation, "no Air Force aircraft remain at Niagara." The recommendation is 
silent as to the disposition of the 107'~ ~ i r  Refbelin Wing of the New York Air Guard. F The recommendation would either disband the 107~ , or change its organization from that 
of a flying unit to a ground unit. 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 
Expeditionary Combat Support role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 1 86th Air 
Refueling Wing's KC- 13 5R aircraft to the 1 Bth Air Refueling Wing 
(ANG), General Mitchell Air Guard Station, WI (three aircraft); the 1 3 4 ~ ~  
Air Refueling Wing (ANG), McGhee-Tyson Airport Air Guard Station, 
TN (three aircraft); and 101" Air Refbeling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft inventor . The 186th Air Refueling Wing's 2' fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in AF 38, Hector International Airport Air Guard Station, ND, the Air 
Force recommends that the Commission "realign Hector International Airport Air Guard 
Station, ND. The 1 1 9th Fighter Wing's F-16s (1 5 aircraft) retire. The wing's 
expeditionary combat support elements remain in place." As justification, the Air Force 
indicates "the reduction in F-16 force structure and the need to align common versions of 
the F-16 at the same bases argued for realigning Hector to allow its aircraft to retire 
without a flying mission bac@l~."~~ 

Clearly, these and similar recommendations contemplate an action whose 
practical effect will be a change in the organization, or a withdrawal, or a disbandment of 
an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal government to carry out such actions. 

24 Emphasis added. 
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By statute, "each State or Territory and Puerto Rico may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined will form 
complete higher tactical units . . . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its governor."26 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.27 

There are many arguments that might be offered to avoid giving effect to these 
statutes in the context of an action by the Base Realignment and Closure Commission. It 
could be argued that since the recommendations of the Defense Base Closure and 
Realignment Commission, if forwarded by the President to Congress, and if permitted by 
Congress to pass into law, would themselves become statute, the recommendations would 
supersede these earlier statutory limitations. This argument could be bolstered by the fact 
that later statutes are explicitly considered to supersede many provisions of Title 32, 
United States It could be argued that since the Commission would merely 
recommend, but does not itself decide or direct a change in the organization, withdrawal, 
or disbandment, no action by the Commission could violate these statutes.29 Each of 
these artful arguments would require the Commission to ignore the inherent authority of 
the chief executive of a state to command the militia of the state and the unique, dual 

25 32 USC 8 104(a). 
26 32 USC 5 104(c). 
27 Memorandum, Ofice of the Chief of Staff of the PLU Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: BI-0068 ("The Air Force has not received consent to the proposed 
realignments or closures from any Governors concerning realignment or closure of Air National Guard 
installations in their respective states.") (June 16,2005) (Enclosure 1). 
28 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat. 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that "laws effective after December 3 1, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
29 It might even be asserted that the responsibility and authority of the Commission is limited to verifyng 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Act, so that the Commission has no responsibility or authority to ensure that the recommendations comport 
with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
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nature of the National Guard as a service that responds to both state and Federal 
authority. 

A related provision of Title 10, United States Code reflects "a unit of. .  . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter3' without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~olumbia."~' 
It could be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base closures and realignments, Section 2687,32 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Act. Such an argument, however, would ignore the fact that the Base Act 
implements the provisions of Section 2687, and that Chapter 1803, Facilities for Reserve 
Components, applies the general statutory provisions related to the facilities of the 
Department of Defense found in Chapter 159, Real Property, to the particular 
circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 
members have received compensation from the United States as members of the National 
Guard may not be di~banded."~~ While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation from the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Act , the President would be required to weigh the detrimental effects of setting aside the 
sum total of the base closure and realignment recommendations against acceding to the 
disbanding of a small number of National Guard organizations. Under those 
circumstances, consent could not reasonably be implied. What is more, it would be at 
best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations to whose effect would be to disband a 
covered guard unit. 

30 Chapter 1803, Facilities for Reserve Components, 10 USC $$ 1823 1 et seq. 
31 10 USC $ 18238. 
32 10 USC 4 2687. 
33 32 USC $ 104(f)(l). 
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Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Act. It would require the Commission to alter core defense policies. A 
statute drawn from the text of the National Defense Act of 191 6 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at all B  time^."^ This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Act process is an appropriate vehicle to implement base closures and 
realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Act process is not an appropriate vehicle to 
make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the Legislative and Executive branches of Federal ~overnrnent,3~ they 
also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ons t i tu t ion .~~ Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core constitutional law and national policy. 

The natural, even anticipated result of a recommendation by the Defense Base 
Closure and Realignment Commission that would have the practical effect of 
withdrawing, disbanding, or changing the organization of an Air National Guard unit 
would be to withdraw, disband, or change the organization that Air National Guard unit. 
The Commission may not make such a recommendation without the consent of the 
governor concerned and, where the unit is an organization of the National Guard whose 

34 32 USC 6 102. 
35 See Pemich v. Department of Defense, 496 U.S. 334 (1990); see generally Youngstown Sheet & Tube 
Co. v. Sawver, 343 U.S. 579 (1952) ( S t e m .  
36 See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d ed. 1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"natural law of war." See note 37, below. 
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members have received compensation from the United States as members of the National 
Guard, of the   resident.^^ 

The Use of the Base Act to Retire Aircraft whose Retirement Has Been Barred by 
Statute 

In AF 33, the Air Force recommends that the 101" Air Refueling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 
Department of Defense does not require the authority of the Base Act to retire aircraft. 
Similarly, the Base Act does not grant the Commission the authority to retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force from retiring more than 12 KC-1 35E during FY 

37 The Commission should also be aware that certain militia units enjoy a statutory right to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8, 1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may be a part of the National Guard and entitled to all 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war: Provided further, That for purposes of 
training and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch. 1041,70A Stat. 633. Although this statute has relevance only 
to the militia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 
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2 0 0 4 . ~ ~  Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC-135E aircraft of the Air Force in fiscal year 2005."~~ It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC-135E, but also C-130E and c - ~ ~ o H . ~ '  

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Act to become statute, any 
recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also become statute. Whether the direction to retire those aircraft contained 
in the Base Act statute or the prohibition against retiring those aircraft contained in the 
National Defense Authorization Act would control is a matter of debate.41 Nonetheless, 
since the Base Act does not grant the Commission the authority to retire aircraft, and the 
Department of Defense does not require the authority of the Base Act to retire aircraft in 
the absence of a statutory prohibition, the Commission should ensure that all references 
to retiring certain types of aircraft are deleted from the Commission's recommendations 
in order to avoid a potential conflict of laws. 

The Use of the Base Act to Transfer Aircraft from a Unit of the Air Guard of One 
State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC-1 35R aircraft of the 107th 
Air Refbeling Wing (ANG) to the 1 0 1 st Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

38 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 9; 134, 117 Stat. 1392 (Nov. 23,2003). 
39 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, Div. 
A, Title I, Subtitle D, 8 13 1, 1 18 Stat. 18 11 (Oct. 28,2004). 
40 See Senate 1043, 1 0 9 ~ ~  Cong., A Bill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, 9; 132 ("The Secretary of the Air Force may not 
retire any KC-135E aircraft of the Air Force in fiscal year 2006") and 9; 135 ("The Secretary of the Air 
Force may not retire any C-130ElH tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
41 See Congressional Research Service Memorandum, Base Realignment and Closure of National Guard 
Facilities: Avvlication of 10 USC 6 18238 and 32 USC 6 104(c), Flynn, Aaron M. (July 6,2005). 
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This recommendation would effectively transfer the entire complement of aircraft 
from a unit of the New York Air Guard, the 107th Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 1 st Air Refueling Wing. Many other Air Force 
recommendations include similar language directing the transfer of aircraft from the Air 
Guard of one state or territory to that of another.42 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Act to effect changes in how a unit is equipped or 
organized, and those raised by use of the Act to effect changes in how a unit is equipped 
or organized. The legal impediments and policy concerns of each issue are compounded, 
not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Act. Where Congress has authorized the 
purchase of certain aircraft with the express purpose of equipping the Air Guard of a 
particular state or territory," the Commission may not approve any recommendation 
action that would contravene the intent of Congress. 

42 See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "transfer four C-130H aircraft" to the 1 8 9 ~ ~  Airlift Wing of 
the Arkansas Air Guard, and; AF 44, Nashville International Au-port Air Guard Station, TN, calls for the 
movement of four C- 130Hs from Nashville, Tennessee to Peoria, Illinois, and four C- 130Hs to Louisville, 
Kentucky. 
43 Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired through congressional add (June 30,2005) 
(Enclosure 2). 
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Conclusion and Recommendation 

Each of the areas of concern discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Act to effect changes that do not require the authority of 
the Act; 

the use of the Base Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Act to retire aircraft whose retirement has been barred by 
statute, and; 

the use of the Base Act to transfer aircraft from a unit of the Air Guard of one 
state or territory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation from the force-structure 
report or the final selection criteria set out in the Base A C ~ . ~ ~  

- 

44 The final selection criteria are: 

(a) Final selection criteria. The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under t h s  part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 

(b) Military value criteria. The military value criteria are as follows: 
(1) The current and future mission capabilities and the impact on operational 

readiness of the total force of the Department of Defense, including the impact on joint 
warfighting, training, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 
the force-structure plan and the final selection criteria, or whether a substantial deviation 
from the force-structure plan or the criteria exists. Where the Commission finds a 
substantial deviation, the Commission must act to amend the recommendation to remove 
the substantial deviation. Where amendment to correct the substantial deviation is not 
possible, the Commission must act to remove the recommendation from the list provided 
by the Secretary of Defense. 

(3) The ability to accommodate contingency, mobilization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the infiastructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified in subsection (b) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment from the proposed closure or realignment of military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity of the Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

( f )  Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the force-structure plan and infrastructure 
inventory referred to in section 2912, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Act, $ 2913. 
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Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to remove the 
recommendation from the list. 

Author: Dan Cowhig, Deputy General Counsel 
Approved: David Hague, General Counsel 

2 Enclosures 
1. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: BI-0068 (June 16,2005). 
2. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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Sarkar, Rumu, CIV, WSO-BRAC 

From: 
Sent: 
To: 
Cc: 
Subject: 

Sarkar, Rumu, CIV, WSO-BRAC 
Friday, May 27, 2005 1 1 :37 AM 
Hague, David, CIV, WSO-BRAC 
Cowhig, Dan, CIV, WSO-BRAC 
Illinois Attorney General Suit 

Just spoke with Terrence (Terry) Corrigan (217-782-5819) from the Illinois AG's office. He's a lawyer who has advised the 
AG re: filing a lawsuit if there's a BRAC Commission decision to close or realign the 183rd fighter wing, but so far no 
decision has been made on whether to file the suit. He advised me that if a lawsuit is filed BEFORE a BRAC decision is 
issued, then it will probably be declaratory in nature. He also stated that Ms. Madigan was fairly committed to filing a 
lawsuit if closure took place, and I asked him to give me a call if a lawsuit is filed. (FYI, I did not advise him re: our letter 
request to the US Att'y General, and he didn't ask for our position on this matter.) 

Rumu Sarkar 
Associate General Counsel 
Defense Base Closure and Realignment (BRAC) 2005 
2251 South Clark Street, Suite 600-18 
Arlington, VA 22202-3920 
Tel: (703) 699-2973 
Fax: (703) 699-2735 
E-Mail: rumu.sarkar@wso.whs.mil 
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DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
2521 South Clark Street, Suite 600 

i Arlington, VA 22202 
Telephone: 703-699-2950 

July 1,2005 

You will find enclosed a letter that I sent today to the Secretary of Defense. Based up* %,data 
provided by the Department of Defense, the facts we gathered during our site vis* ad sgional 
hearings, and comments we received from the public, the Commission believes it necbsaq? fo ask the 
Secretary of Defense to provide an explanation to questions posed in the enclosurq,to tgy l&ter. 

a' iB 

Please be assured that the Commission has not decided to close or re 
the Defense Base Closure and Realignment Act of 1990 states that b ission can even 
consider making any changes in the Secretary of Defense's 
installations for closure or realignment, it must seek an expl 
why he did not include such installations in his May 13 list. 

We are in the early stages of a multi-step process. Our request of the Secretaty is merely for 
additional data and analysis so that the Commission will b6 more fully and broadly informed before 
deciding whether or not to formally consider adding installations to his list 

On July 19, the Commission will consider add$@s t; the Secretary's list in open session. As you are 
aware, seven or more Commissioners must supp@ adding an installation to the Secretary's list for 
consideration followed by at least two Coqmissiuners visiting each of the installations in question and 
public hearings conducted regarding ~GIJI .  

, " a ,  
Z 

At the Commission's final d&bkati&sxthe week of August 22, the vote of at least seven 
Commissioners would be r e q b d  $effect any change in the Secretary's recommendations. 

I respectfully request p&-assistance in advising the communities concerned that this is a veq  
preliminary stage of  the^ @iFory process. The Commission is inquiring, not deciding. Even if, at the 
July 19, 2005 d e l i ~ ~ o n p s e v e n  Commissioners support formal consideration of an installation, the 
final outcome i2 f a r k o h  certain. It will be critical that we obtain the public's advice, assessments, 
and analysesdtRdIbw-on public hearings to assist us in making the best possible decisions. They 
must knoy4iat t k  Commission retains an open mind of all matters and that we need their continuing 
assistiqcc. 

' $ 6  
I 

Y h  + Sincerely, 

Anthony J. Principi 
Chairman 

Chairman: Anthony J. Ftincipi 
C d s s i o n e r s :  The Honorable James H. Bilbray, The Honorable Philip E Coyle IU, Adrniral Harold W. Gehrnan Jr., 

USN (Ret),The Honorable Jim Hansen, General James T. Hill, USA (Rd), General Lloyd Newton, USAF wet), The 
Honorable Samuel K. Skinner, Brigadier General Sue Fllen Turner, USAF (Ret) 

Executive Director: Charles Battaglia 

DCN: 12059



Ruth Ann Minncc 
Gwcrnor 

STATE OF DELAWARE 

STATE OF DELAWARE 
WASHINGTON OFRCE 

06292005 
444 North Cqi to l  S- N'X! Suite 230 

Waahingtan, DC 20001 
Phone: (2W) 624-7724 
Fn: (202) 624-5495 

To: Chairman Prinapi Fmm: Governor Mlnner 

Fax: 703-6992735 Pages: Three 

R e  BRAC Letter CC: 

Wment mFor R W r  rw 0 Please Comment [nlPleau Reply Kl Please Recycle 

DCN: 12059



.- -. .. -- 
--- I 

STATE OF DELAWARE PAGE 82 

STATE OF DELAWARE 

OFFICE OF T H E  GOVERNOR 

RUTH ANN M1 NNKR 

GOVERNOR 

The Honorable Anthon: T. Principi 
Chairman 
BRAC 2005 Independe ~t Commission 
2521 South Clark Strec , Suite 600 
Arlington, VA 22202 

Dear Chairman Principj : 

On May 25,20C 5 ,  I sent a letter to Secretary Rumsfeld advising him that, as 
Governor of the State a 'Delaware, I do not consent to the Department of Defense's (DoD) 
BRAC recommendatior to realign the Delaware Air National Guard's New Castle County 
Air Basc. I am writing o you today to provide legal documentation supporting the 
Governor's role as Con mander in Chief of the Delaware National Guard and the requiring 
the DoD to confer with Ae Governor on matters pertaining to the National Guard. I hope 
you consider tl~esc fad( rs as you continue an open and transparent review of the DoD's 
recommendations. 

7'he DoD's BW .C process that led to thc rccommmdation to realign the Delaware 
Air National Gtrard's N :w Castle County Air Base violates both the specific language and 
intent of the US. Const tution, severaI federa1 statutes, Delaware state law, and thc 
direction of the U.S. Su )reme Court. Thc proccss also ignored the dual mission of  the 
National Guard in homt land defense as well as homeland security, both of which are clear 
missions of the Guard, ; s ptovided under federal and statc statutes. 

Followii~g the ci :ation of state militias in the U.S. Constitution, Congress passed 
several statutes that den onstratc the dual responsibility the National Guard has to both the 
fcdcral government and state govemmmt. The most commonly cited statutes are Title 10 
and Title 32, both of wl. ich uphold the authority of the Governor to consent to relocation or 
alteration of a National 3uard unit. Title 10 W e r  provides the National Guard Bureau as 
the conduit for cooperat .on between the DoD and the Governors. However, the DoD 
provided no informati01 on the BRAC process to the Governors during the BRAC 
recommendation proces ;, thus prohibiting mc and my Adjutant General corn bcing 

TATNALL BUILDING, DOVER, DELAWARE 19901 (302) 730-41 0 1 (302) 739-2775 FAX 

CARVEL STATE OFFICE BUILDIIIC,  WILMINGTON, DELAWARE, 19801 (302) 577-3210 (302) 577-31 18 FAX 
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actively involvecl in the DoD process and negated my right to approve or reject the 
realignment of the Delz ware Air National Guard. Title 20 of the Delaware Code confins 
that state law conforms to federal statute, thus reinforuing Delaware's compliance with the 
federal directives to prc vide authority and consent to the Governor. 

In the 21" Cent1 ly, homeland security and homeland defense must supplement 
each other in order to a Iquately protect our nation and its citizens. Title 32 recognizes the 
importance of maintain ng the strength of the National Guard as an integral part of the first 
line of defense. In the Jational Guard's federal-state role, the Secretary of Defense can 
call upon the National chard to protect the nation and I can utilize the National Guard to 
protect the citizens of 1 elaware during a natural or manmadc mergmcy. The Governor's 
ability lo respond ta loc a l  emergmies by drawing upon the resouwcs of the National 
Ouard were upheld in t' le U.S. Supreme Court case Pe~pich v. Department o f R ~ e v s e .  
Title 20 of the Delawar : Code further grants me state authority to call up mrmbcrs of the 
Delaware National Gua rd on state duty status to prepare for or respond to a local 
emergency. The Delav are National Guard has proven a vital resource during severe 
weather evcnts and heil ,htened tenor alerts. Their personnel, resources, and training are 
included in the Dclawa e Emergency Operations Plan. DoD's reoommendation is void of 
any consultation with tl .e Department of Homeland Security and thus eliminates one o f  
Delaware's vital respor se resources. 

The National G.l lard is, by &sign of our Forefaaers, a federal-state organization. 
By focusing solely on f :deral duties and ignoring statc missions, the DoD failed to 
acknowledge the uniqw : role of a critical group of citizen-soldiers that make up the 
Delaware National Gua :d and failed to uphold a Iong-standing partnership between the 
h v m o r s  and the fede .a1 government to provide for the security of our nation and its 
citizens. 

Thank you for 4 Jur continued diligence in reviewing the DoD's recornmmdations. 
I hope you seriously co ~sider legal statutes and precedents as you continue your 
delibaatiom. If you re pirc fkrther information, please do not Imitate to contact me 
directly, the Adjutant G :nerd of the DeIaware National Guard, General Frank Vavala 
(302-326-7001), or my flashington DC director, Kate Finnerty (202-624-7724). 

Governor 
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Sarkar, Rumu, CIV, WSO-BRAC 

From: 

Subject: 

Cowhig, Dan, CIV, WSO-BRAC 
Friday, June 24, 2005 1 :56 PM 
Hague, David, CIV, WSO-BRAC; Sarkar, Rumu, CIV, WSO-BRAC 
FW: OSD BRAC Clearing House Tasker C0285 ANG realignments in conflict with USC law 

Attachments: BRAC Subpoena.pdf 

Sir, Rumu - 

Response to RFI on DoD views on legal issues regarding the Air Guard recommendations. To 
simplify reading by Blackberry, the substantive part of the attachment reads: 

"The Deputy General Counsel of the Commission, Mr. Dan Cowhig, by e-mail dated June 10, 
2005, requested detailed legal analyses regarding the authority of the Department of 
Defense to make and implement certain recommendations affecting the Air National Guard. 
Mr. Cowhig also requested a description of any consultation or coordination that may have 
occurred between the Department of Defense and the Governors and Adjutants General 
regarding the proposed realignments of Air National Guard units. Information regarding 
consultation with Governors and Adjutants General is being provided under separate cover; 
you may expect to receive that information in the next few days. 

"The remaining four questions requested a series of legal opinions addressing the 
Department's authority to make and implement the recommendations forwarded to the 
Commission concerning Air National Guard units and equipment. We recently received word 
from the Department of Justice that on May 23, 2005, you requested similar legal advice 
from the Attorney General. In keeping with its common practice, the Office of Legal 
Counsel (OLC) has asked us to provide our views concerning these issues, and we will do SO 
soon. As a consequence, we believe it would be premature and inappropriate for the 
Department to provide its views on these issues to the Commission in advance of OLC1s 

*pinion for the Commi~sion.~~ 

Nicole Bayert is given as the POC. The other question referred to was the reply stating 
"no consentl1 from any Governor. 

A non-response, obviously. One would think that if DoD OGC had examined the issue, and 
that it were puzzled out favorably, they would have been willing to share the opinion. 

Should we resend to ask "what legal advice did DoD receive on these matters during the 
formulation of the base closure and realignment recommendations?" I should think that a 
legal opinion on this matter would fall under "all information used by the Secretary to 
prepare the recomrnendations.~ We may need to ask the Chairman to raise the issue with 
Secretary England if we want to know whether DoD examined this issue in crafting their 
recommendations. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 
www.brac.gov 

w 
From : RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 24, 2005 9:06 AM 
To: Cowhig, Dan, CIV, WSO-BRAC 
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Cc: Flood, Glenn, CIV, OASD-PA; Hoggard, Jack, CTR, WSO-OSD-DST JCSG 
Subject: OSD BRAC Clearing House Tasker C0285 ANG realignments in conflict with USC law 

Attached is the updated response to your inquiry, OSD Clearinghouse Tas ker C0285 (PDF 
file is provided). 

BRAC 
~bpoena.pdf (136 KI 

OSD BRAC Clearinghouse 

- - - - -  Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Friday, June 17, 2005 10:57 AM 
TO: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Meyer, Robert, CTR, 
OSD-ATL 
Subject: RE: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC 
law 

Clearinghouse - 

Thank you. The memorandum indicates that a further response is pending. Please keep the 
tasker open until the answer is complete. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 

m u i t e  600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 
www.brac.gov 

From : RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 17, 2005 10:18 AM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC 
Subject: FW: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with 
USC law 

Attached is the response to your inquiry, OSD Clearinghouse Tasker # C0285. 
(PDF file is provided.) 

OSD BRAC Clearinghouse 

Subject: RE: OSD BRAC Clearing House Tasker #0285 ANG realignments in conflict with USC 
law 

Attached is the answer to subject tasker. << File: BI-0056,CT0285, Dan Cowhig, 16 Jun 
05.pdf >> 

- - - - -  Original Message----- 
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From: Cowhig , Dan, CIV, WSO-BRAC 
Sent: Friday, June 10, 2005 5:09 PM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Hague, David, CIV, WSO-BRAC; Meyer, Robert, CTR, 
9SD-ATL 

wubject: BRAC Commission RFI 

Clearinghouse - 

Please respond to the following: 

The Governors and Adjutants General of various states have indicated they believe some or 
all of the realignments of Air National Guard units recommended by the Department of 
Defense violate 10 USC 18238 and 32 USC 104, as well as the authority of the various 
states to raise, maintain and command their respective militias under the state and 
Federal statutory law and constitutions. Please provide a detailed analysis of 
application of these statutes to the proposed realignment actions involving the Air 
National Guard. Please include an analysis of the underlying issues of the division of 
powers between the state and Federal governments. The analysis should specifically 
address whether and why the proposed realignments would or would not violate existing law. 

The Governors and Adjutants General of various states have indicated that in their view 
the Department of Defense did not adequately consult or coordinate with the Governors and 
Adjutants General regarding the impact of the proposed realignments of Air National Guard 
units recommended by the Department of Defense on their homeland security missions. 
Please describe in detail the consultation or coordination that occurred between the 
Department of Defense and the Governors and Adjutants General regarding the proposed 
realignments of Air National Guard units. 

The Governors and Adjutants General of various states have indicated they believe the 
Department of Defense recommendations to relocate specified aircraft from one state's Air 
National Guard to the Air National Guard of another state fall outside the scope of 
authority established by the Defense Base Closure and Realignment Act of 1990, as amended. 
Please provide a detailed analysis of whether and why a recommendation to relocate 

wircraft from one state's Air National Guard to the Air National Guard of another state is 
or is not consistent with the purpose and authority of the Defense Base Closure and 
Realignment Act of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe the 
Department of Defense recommendations to retire certain numbers of specified aircraft fall 
outside the scope of authority established by the Defense Base Closure and Realignment Act 
of 1990, as amended. Please provide a detailed analysis of whether and why a 
recommendation to retire aircraft is or is not consistent with the purpose and authority 
of the Defense Base Closure and Realignment Act of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe some of 
the realignments of Air National Guard units recommended by the Department of Defense may 
violate the Constitutional separation of powers between the executive and legislative 
branches of the Federal Government. Some of the aircraft the Department of Defense has 
recommended for removal from specific states were purchased by Congress for the express 
purpose of equipping those states1 militias. The Governors and Adjutants General of 
various states have suggested that removal of those aircraft from the designated state's 
militia and the transfer of the aircraft to another state's militia at the direction of 
the Department of Defense would employ the President's power as Commander-in-Chief to 
contravene Congress1 exercise of its power to authorize, equip and fund that designated 
state's militia. Please provide a detailed analysis of that position as it applies to the 
proposed realignment actions involving the Air National Guard. 

Thank you. 

Dan Cowhig 
w e p u t y  General Counsel and Designated Federal Officer 

2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 

3 
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Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil <mailto:dan.cowhig@wso.whs.mil> 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 2030 1 - 1 600 

June 24,2005 

The Honorable Anthony J. Principi 
Chairman 
Defense Base Closure and Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, Virginia 22202-3920 

Dear Chairman Principi: 

The Department of Defense is pleased to respond to Commission inquiries concerning the 
2005 Base Realignment and Closure (BRAC) recommendations. The Deputy General Counsel 
of the Commission, Mr. Dan Cowhig, by e-mail dated June 10,2005, requested detailed legal 
analyses regarding the authority of the Department of Defense to make and implement certain 
recommendations affecting the Air National Guard. Mr. Cowhig also requested a description of 
any consultation or coordination that may have occurred between the Department of Defense and 
the Governors and Adjutants General regarding the proposed realignments of Air National Guard 
units. Information regarding Air Force consultation with Governors and Adjutants General is 
being provided under separate cover; you may expect to receive that information in the next few 
days. 

The remaining four questions requested a series of legal opinions addressing the 
Department's authority to make and implement the recommendations forwarded to the 
Commission concerning Air National Guard units and equipment. We recently received word 
from the Department of Justice that on May 23,2005, you requested similar legal advice from 
the Attorney General. In keeping with its common practice, the Office of Legal Counsel (OLC) 
has asked us to provide our views concerning these issues, and we will do so soon. As a 
consequence, we believe it would be premature and inappropriate for the Department to provide 
its views on these issues to the Commission in advance of OLC's opinion for the Commission. 

I certify that the information contained herein is accurate and complete to the best of my 
knowledge and belief. If you have any questions concerning this response, please feel free to 
contact me at 703-693-4842 or nicole.bayert@osd.pentagon.mil. 

- -  
$ 1  4 - 1:. , - -  - - 
~ G o l e  D. Bayert 
Associate General Counsel 
Environment & Installations 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 20301 - 1600 

June 24,2005 

The Honorable Anthony J. Principi 
Chairman 
Defense Base Closure and Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, Virginia 22202-3920 

Dear Chairman Principi: 

The Department of Defense is pleased to respond to Commission inquiries concerning the 
2005 Base Realignment and Closure (BRAC) recommendations. The Deputy General Counsel 
of the Commission, Mr. Dan Cowhig, by e-mail dated June 10,2005, requested detailed legal 
analyses regarding the authority of the Department of Defense to make and implement certain 
recommendations affecting the Air National Guard. Mr. Cowhig also requested a description of 
any consultation or coordination that may have occurred between the Department of Defense and 
the Governors and Adjutants General regarding the proposed realignments of Air National Guard 
units. Information regarding Air Force consultation with Governors and Adjutants General is 
being provided under separate cover; you may expect to receive that information in the next few 
days. 

The remaining four questions requested a series of legal opinions addressing the 
Department's authority to make and implement the recommendations forwarded to the 
Commission concerning Air National Guard units and equipment. We recently received word 
fiom the Department of Justice that on May 23,2005, you requested similar legal advice fiom 
the Attorney General. In keeping with its common practice, the Office of Legal Counsel (OLC) 
has asked us to provide our views concerning these issues, and we will do so soon. As a 
consequence, we believe it would be premature and inappropriate for the Department to provide 
its views on these issues to the Commission in advance of OLC's opinion for the Commission. 

I certify that the information contained herein is accurate and complete to the best of my 
knowledge and belief. If you have any questions concerning this response, please feel free to 
contact me at 703-693-4842 or nicole.bayert@osd.pentagon.mil. 

\ 
- - -  
'\ 

A V"/L --/ I d  .------ -, 

 sole D. Bayert 
Associate General Counsel 
Environment & Installations 
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