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U.S. Department of  Justice 

Office of Legal Counsel 

MEMORkWDUM FOR ANTllOW J. PRLNCrPT 
ClLLLkMAN, DEFENSE BASE CLOSURE AND KEALIGNMENT COM3IISSTON 

Re: Author-ity under the Defense Rase Closure u ~ d  Rcali,onrnerlt .Act to Close or  Realign 
A'ationu? Guard Instullotions Virhout the Consent qf State Governors 

The Defense Base Closure and Realignlent Act of 1990 ("Base Closure Act" or "Act") 
establishes a process by which the federal Government is authorized to closc and realign federal 
military insiallations in the United States. See Pub. L. No. 101-510, Fj 2901, 104 Stat. 1808, as 
amended, 10 U.S.C.A. 6 2687 note (West Supp. 2005). You have asked the Attorney General 
whether the federal Government has authority under thc Act to close or realign a National Guard 
installation without the consent of thc governor of the State in which the installation is located, 
parliculdy given two earlier-enacted statutes that require gubernatorial consent before a 
National Guxd "unit" may be "relocated or withdrawn,'' 1 0 U S C. 6 1 523 8 (2000), or 
"change[d]" 3s to its '%ranch, organization, or allotment," 32 U.S.C. Ej 1 O4(c) (2000). See Letter 
(01- Alberlo R. Gonzales, Attorney General, from Anthony J. Principi, Chaiman, Defcnse Base 
Closure and Rcalipment Comi~nssion (May 23, 2005). The Attorney GGrncral has delegated to 
this Oflice responsibility for rendering legal opinions to the various federal agencies. See 22 Op. 
O.L.C. v (1998) (]Foreword). IVe conclude that tlle fedem1 Gove~nmncnt has the requisite 
authority. 

Cong-ess adopted the Base Closu-e Act in order 'Yo provide a fair process that will rcsult 
in the timely closure and realignment of ndlitary instdlations inside the United States." Act 
9 2901(b).' Congress acted against the backdrop of ('repeated, unsuccessful, efforts to close 
nlilitary bases in a rational and timely manner." Dalrorl v. Specter, 51 1 U.S.  462, 479 (1994) 
(Souter, J., concurring in part and concurring in judgment'). The initial Act authorized rounds of 
closure and realignnxnt for 199 1,  1 993, and 1995; amendments in 200 1 (and again in 2004) 
provided for another roi~nd in 2005. See National Deftnse Authorization Act for Fiscal Year 
2002, $9 3001-3008, 115 Stat. 1012, 1342-53 (2001 ); Pub. L. No. 108-375, Div. A. Title X, 
9; 1084, Div. B, Title XXVIII, 55 283 1-2834, 118 Stat. 2064, 21 32 (2004). W e  in force, the 

w Cilations of the Act are oftlre scclions as dley appex  in the notc lo 10 U.S.C. 6 2687. 
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11111 
enumerated four "military value criteria," id. $ 29 l3(b), and four "other critefia," id. 9 29 13(c'), 
on which thc Secreta~y musl rely, and 11s provided that thcse, along with the plan and inventoly, 
shall be the "only criteria" on which he relies, id. 29 13(1). (In prior rounds, Congess left with 
the Secretaty discretion to establish the selection crileria. Id. § 2903(b).) 

Thc Commission must hold pubIic hearings and p r q x e  a report reviewing thc 
Secretary's recommendations and setthg out the Commission's own recommmdations. Id. 
S 2903(d). Just as it has restricted the Secretary in preparing the original list, so also has 
Congress constl-ained the Com~nission's authority to alter the Secretary's list. The Commission 
may do so only if i t  "deteimines that thc Secretay deviated substantially from the forcostructure 
plan and find criteria." Id. 5 2903(d)(2)(B). . b d  the Cont?lission must make additional 
findings and follow additional procedures if it proposes to close or realign an installatioil Lhat the 
Secretary has not reco~~mended for closure or realiglinent or to increase the ex~ent of a 
realignment. Id. 2903(d)(2)(Cj-(D); S, 29 14(d)(3), (d)(S). The Commjssion must transmit its 
report and reco~mxndations to the President no later than September 8: 2005. 7d. tj 2914(d). 

Within two weeks of receiving the Commission's I-eport, the Presidcnl must issue his own 
report "containing his approval or disapp-oval of the Commission's recorn~nendarions." Td. 
$; 2913(e)(l). Thc Act "does not at all limit the President's discretion in approving or 
disapproving the Commission's recommendations." Dulton, 51 1 U S. at 476;,see also id, at 470. 
But it does require his review to be "all-or-nothing," see Act $ 2903(e); hc must accepr or reject 

w "the entire pachge  offercd by the Coni~lission," 5 1 1 U.S. at 470. If he disapproves, the 
Conmission m y  prepare a revised list, which il must send to thc President by October 20, 200.5 
Act 5 2914(c)(2). Presidential rejection orthat list ends the process; no bases may be closed or 
realigned. 7 .  4 2914(ej(3). If, however, the President approves either the original or revised 
recommendations, he sends the approvcd list, along with a certification of approval, to Congress. 
Id. 4 2903(e)(2), (e)(4). 

Each of the above srcps is necessary for any closu-es or realignments to occur under the 
Act. If Congrcss does not enact a joint resolution disapprotkg the Conxnissicn's 
recommendations within 45 days after the t ransr rh l  fiom the President, thc Secretay of  
Defense must inlplement the entire list. Id. $ 2904. The Act goes on to speclfy in g e z t  detail the 
procedures for implementing these closures and realigments. Id. $ 2905. 

The modern National Guard dcscends kom efforts that Congress began in the euly 
twentieth centu~y both to revive the long-domant ';Militia" described in the Constitution and, 
spurred by WOI-ld War I, lo make it an effective complement to the regular Amed Forces. See 
gelzerally Petpicli v. Dep "r of Defewe, 496 US. 334, 340-16 (1 999). Among its scvcrd 
provisions relating to the militia, the Constitution gmts to Congress powcr lo "provide for 
organizing, amhg, and disciplining, the Militia, and for governing such Pan of them as may be 
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.I order any o t h a  component of the Armed Porces into active duty. See 10 U.S.C. 12301 (2000 
& West Supp. 2005). For as long as they remain in federal senice, munlbers of the National 
Guard are relieved of their status in the State Guard, see 32 U.S.C. 8 325(a) (2000); Perpich, 496 
U.S. at 345-46, and their units become exclusively components of the United States h m e d  
Forces, see 10 U.S.C. 8 4  10106. 101 12 (2000). 

Your letter to the Attorney General requests an answer to the questjon whether the federal 
Government, when following the procedures described in the Base Closure Act, has authority to 
recommend and cmy out the clusurc or realigament of a National Guard installation without 
obtaining the consent of the governor of thc State in which the installation is located. 

As an initial matter, the authority avd procedures of the Base Closue Act undoubtedly do 
extend to National Guard installations, just 3s they do to any othm typc of militay installation 
under the jurisdiction ofthe Department of Dcfcnse. The Act is comprehensive in its coverage. 
Tn broadly defining "militay installation," see Act 6 29 1 O(4 j (quoted above), the Act makes no 
distinction between installations associated with the National Guard and those associated with 
any other component of the h x d  Forces. Indeed, the Secretal-~r's required in\lcntory of rnilitxy 
installations m u t  include facilities in both the "active and reserve forces," id. 5 2912(a)(l)(B), 
which plainly includes the National Guard, see 10 U.S.C. tj 10101. We underatand that all of the 
National Guard jnstallations recommended by the Secrctaty for closwe or realignment in the 
cuyent round are located on land either owned or leased by the Department of Defense. Such 
ins tallations are included within the delinition or  "military installation" and are thus 
presumptively subjecl to closure or r ea l imen t  under the Act. Simila-ly, the Act's definition of 
"realignment," which "includes any action which bolh reduces and relocates functions and 
civilian personnel positions," Act @ 2910(5), provides no basis for distinguishing the National 
Guard. Nothing in that definition suggests that such actions are not eq~ally covered whether thcy 
involve active or rcscrvc forces, the regular military or the National Guard. It is therefore not 
surprising that in previous rounds both the Secretary and the Commission made 
recommendations to close or realign National Guard installations, 01- that the Sccrctary has made 
such recommendations in the cun-ent round. 

As your letter recognizes, however, two statutes might be read to restrict the federal 
Government's ability to carry out such c1osw.e~ and realignments. These are 10 U. S.C. # 18238 
and 32 U.S.C. 104(c). Considering each provision in tui~i,, we conclude that neither alTects the 
exercise of authority under the Base Closure Act. 
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9 to  restate existing law, not to make new law. Consistmtly with the general p h  of the United 
States Code, the pertinent provisions of lau. have been freely reworded and r e w m g e d  subject to 
eveiy precaution agailwt disturbing existing rights, privileges, duties, or functions ."); Fuirbank v. 
Scbleringer, 533 F.2d 586, 600 (D.C. Cir. 1975) (obsrr\kg that "the codification ofthe Armed 
Forces statutes in 1956, according to the provisions of the codification and the committee repolts, 
did not intend to make any changes in the law"); id, at 595 & n.20 (discussing thc codification). 

Both tex? and history thus mdcc clcar h a t  the gubernatorial consent requiren~mt 
conlained in section 18238 applies only where the federal Government is acting under the 
authority conferred by the Facilities Act, as now codilied in cl~aptcr 1803 of title 10. The 
Commission is cenainly not doing so here. It is instead acting under thc authority of the Bzse 
Closure Act-its only sourcc of authoriry or even existence--without any reliancc on chapter 
1 803, just as the President and later the Secretary of Defense will act solely under the Act as thc 
proccss continues. Moreover, the Conmission i s  performing actions distinct from those for 
which chapter 1803 provides autholity. The primary purpose of that chapter is to provide for 
'lhc acquisition" in various ways "of facilities necessaiy lor the proper development, training, 
operation, and maintenance of the reserve components of the m ~ e d  forces, including troop 
housing andmessing hcilities." 10 U.S.C. 9; 18231 (2000): see ulso H.R. Rep. No. 81-2174, at 1 
( 1950) (stating siinilar puipose of original Facilities Act) To that end, chapter 1803 authorizes 
the  Secretay of Defense to acquire or build racilities with federal money, as well as to make 
contributions to the States. See 10 U.S.C. 6 18233 (2000). Those contributions are to be used 
cithcr to convert existing facilities for joint use by more than one reserve unit, id. rj 18233(a)(2), 

w or to acquire or convert new facilities “made necessaty by the conversion, redesignation, or 
reorganization" of units OP the National Guard of the United States by the Secretary ofthe 
relevant military department, id. 6 1 8233 (a)(3 ). 

All of this federally funded consuuction for the benefit of the National Guard naturally 
could lead to the relocation of certain Guard units to new facilitics. In these circumstances, 
section 18238 requires gubernatorial consent before a unit is "withdrawn" from its existing 
facility or "relocated to a new one. The PI-ovision thus limits the ability of the Secretary of 
Defense to relocate 'National Guard units unilaterally as an i17 cidenr of hjs powers under chapter 
1803 to provide newr facilities for the reserve components of the k m e d  I;orces. In contrast, 
when the federal Government uses the Base Closurc Act to close or r c & p  military 
installlrtions-and thereby to relocate National h a r d  units-its power in no way derives lrom 
chapter 1803. 

The same analysis applies even if the closure or rcaligmnen~ of a National Guard facility 
pursuant to the Base Closure -4ct should ultimatdy rcqilire the. fcdcral Government to acquire 
land or construct facilities. That Act provides independent statutory authority for such 
dcvrlopn~cnt activity, by authorizing the Secretay of Defense to "take such actions as may be 
necessay to close or realign any military inslallation, including the acquisition of such land, [or] 
llte consl~-ucrion of I-eplacenientfucilifies , . .. as may be required to Lransfer functions fiorn a 
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impliedly suspending operation of the latter to the extent of the overlapG interpreting section 
104(c) not to apply to the Act avoids that result and 11a1-monizes the two statutes in a way hlly 
consistent with the underl>4ng purposes of each, as required by well-established rules of statutory 
constiuction. 

We begin with the text. The second sentence of section 104(c) refers back to the first 
sentence in two significant ways; thesc rcfercnces suggcst  hat the second sentence's admonition 
that "no change" may be made without gubematorja1 approval is best read sinlply to constrain 
actions conducted under rhe first sentence's authorization of certain presidential "designat[ions] " 
For one, the beginning word, "However," is one &at nccessaily refers to and limits what comes 
before. For anothcr, thc words "br'mch and "organitation" Rppear in both sentences of section 
104(4. In the first sentence they describe the scope: of the President's power; in the second, they 
describe the scope of the limitation on that powcr. This parallcl construction indicates that the 
second sentence was intended to apply when the President talccs action under the first sentence, 
not when be clcts pursuant to authority confen-ed on him by entircly separate and distinct 
authorizations. 

This reading finds additional support in thc statutory history. \+%.at is now section 104(c) 
is the condined p~oduct  or the National Defense Act of 191 6 .and the amendments enacted in 
1933. Section 60 of the National Defense ,4ct allowed the President to associate National Guard 
units with particular branches of the regulax &my and to mange those units geographically so 
that, when combined, they would f o m ~  complete tactical units. See 39 Stat. at 166. As originally 

w enacted, this section ganted no veto authority to the States. Ti1 1933, however, Congress 
qualified this presidential power, such that section 60 read as follows: 

-21 lclsl somc closurcs or rdgnmcnts of Nddond &ard instidladons under thc Ease Closure Act m y  bc 
u i d  to involvc a "change in the branch, o~gmi t~ t ion ,  or allotment of a unit located artirely within a Sbte," in u,hiclr 
cue,  if section 104(c) did apply, ybern~torial  consent would be requ~red. We understand that phrase to reach only 
actions that would either alter the affiliation of a particular National GUI d ' h n i ~ "  with a particular segment of the 
x c g u h  .-cd Porcm or motc a Gurrd "unit" out of a S u t e  where it had been entirely nuinwjned. This 
in~aprchlion lbllows &om rc&g Ux two s c n ~ m c s  of section 104(c) together. In the first sentence, "brmcll" 
rei'ers to Ihe pad of Ult Axmy wiih which rhc Gu:ud L& is associated, and "org.mk~tion" rckrs to Lhcpyt of hc Air 
Force. When used in Ihe very nest zerdznce, l.hose krmj should br givrn the s:mr m&y. C)? Drown v G'urdncr, 
5 13 U.S. 1 15, 11 8 (1991) (obsening flut the "presumption d m  a given term is used lo mean rhe same lhing 
Ihroughoul 3 statute [is] . . . surcly at its most vigorous wlien a term is repeated within a given sentence."). Simlzrly, 
"dlomenl" is bcsl undaslood, in Light of thc f i s t  sentence, to refer KO the President's "desi,mat[ion] of l i n k  . . . m 
be rtuintsincd in cach Sfii~c." Regulations issued by the National Guard Bureau adopt this interpretation: 
"Allolmml Lo a slalc comprises all units allocated to and accepted by rhe Gover~lor ofthat sLxe for orgdzalion 
mder appropnak mtho&stion dncuments." Departments of the Army and h e  Air Porce, Olgo,tirn~iorr and Eedei-ul 
12ec0,onifion ofArmy National Guard Units, NGR 10-1 5 2-2 (Nov. 22,2002), available oi 
ht~p://urww/ngbpdc ngb.:my dpubfle;/lO/lOl/pdf. Under thii resding, cedion 1 Ol[c) v.c~uld nolrcsfrict thc 
transfu o Ia  National Guard unit's fcdadly owned equipment or armarnenrj, so long as the "unit" iCellremained in 
place and its branch or organkaGon were not chmgcd. Allhougll the provision so construed is limited, we 
understand that certiin closures or realignmenu propoicd by Lhc Sarctary in tllc cwrcni round nuy invo11-c 
relocating an cntire h'ationd Guard unit out of a given Slate, which co~ild amount w a change in "allotment." 
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w and the context in which it used them See Singer, 2A Sratlrto?-); Constt-uction 5 47:09 at 2239-40. 
1\11 of these indicators point toward giving the proviso a nanow cast. 

This textual reading of the scope of section 104(c)'s proviso finds ad3jtional support in 
the rule that seemingly inconsistent statutes should be construed, where their text pe~mits: to 
avoid a conflict. See Moimn v. .hInncari, 417 U.S. 535, 551 (1974) ("[Vhen two statutes are 
capable of co-existence, it is the duty of the couts,  absent a clearly expressed congressional 
in~cntion to the contraly, to regard cach as effective."); Cnlijbinia ex ?-el. Sucvamertro h4err.o. Air 
Orrality Mgnt. Dist. 1). United States, 215 F.3d 1005, 1012 (9th Cir. 1000) ("[Ilt is a well - 
established axiom of s ta tutor~~ construction that, whenever possible, a court should interpret two 
seemingly inconsistent statutes to avojd a potential conflict."). This rule of statutoly construction 
reinforces the need to construe the proviso nm-owly, as a more expansive interpretation would 
creatc serious conflicts between section 104(c) and the Base Closure Act. The Act estabhshes 
con~prd~ensibe procedural and substautive criteria to be used for making base closure and 
realignment decisions. It imposes strict deadlines 011 various Exccutive Branch actors and on 
Congress; establishes and limits the criteria on which the Secretary may rely in preparing his list 
of recommendations; establishes and 1im.i~ the criteria on which the Connnission may rely in 
reviewing and revising the Secretaqr's list; and constrains the President and Congess to all-or- 
nothing decisions about the entire package of'reconu~~endations. These finely wrought 
procedures arc designed to be-and can work coi~ectly only if thcy are--wholly integrated as a 
single package, esclusivc of and unimpeded by external procedural requiemcnts like a 
gubernatorial veto. Accordingly, we nltlst read section 104(c)'s proviso-consistent with its text 

Wv and statuto~y hjsto~y-as not applying to the exercisc of authority under the Base Closure ~ c t . '  
Cf: United States v. Faz~rto, 484 U.S. 439, 453 (1 988) ("This classic judicial task of reconciling 
many laws enacted over time, and getting them to 'make sense' in combination, necessarily 
assumes that the inlplications of a statute may be altered by the implications of a later statute."). 

' lf we were to read the second sentence of scclion lo4 jcj :IS retching beyond rhe section in which it 
appears, we would bc comprllcd 10 rmd Ihe Base Clojtre Act as impliedly repealing (or, more accwatcly gwn [Xr: 
dmc-limited ndlurc of ihe Act, lunpor,urly suspending) the proviso to the exqent that the p~oviso would htrrfcrc with 
and cons~~ain Ihc o~ercise ~ZauthoriQ'under the Act. See I'osadar; v. A'anhr;al Cip Rank, 296 US. 497,503 (1936) 
( d c s d i n g  ihr "wtll-semecl" rule that "where pro~lisions in the w o  acts are in irreconcilsble connicl, lhc laler acl lo 
ihe cxknt of Lhc conllicl consti~utm an implied repal  of the e d e r  one"); Singer, 1A Srotuto y Con.~bucnon 5 23 -9 
at 458 ("[Ijt is onlynvrurvl tha~ subsqurnl enacmenu could declare an inrent to repeal preexisting laws without 
mcntion or rdcrcncc t iuoh laws. A rqml m.1~ .xke by necessmy implication fiom the enactment of a subsequent 
acL"). Tht gmud presmpdon agahsr implied repeals is overccme where there is a clear conflict between 
provisions enacwl ar dilTerent time; or a c l a r  indication that, in enacting the later statute, C o n g ~ ~ s  intended to 
supplan~thc earlier one. See Deparirrrenr of Transp v Public Cinzen, 541 U S. 752, 766-67 (2004); R~-mich v. 
Bniih, 53X U.S. 254,273 (2003); see also In re GlacierHay, 911 F.2d 577, 583 (9th Cis. 1991) (holding thatthe 
Truis-Alaska Pipeline Authorization Act iinpliedly repealed the arlier Limitation Act, b e c m e  the  fom~cr was 
"comprel~auive" and iis "scheme simply c m ~ o t  work if the Lbiation Act is allowed to oper~te conc~urentl;l'). For 
the raons given in tlle t e x t  below, such would plaidy be the c ~ 5 e  here. Congress intended the Base C l o s u r c ~ t  In 
bc an intcaytcd, comprchmivc, :md cxclusivc st~utor).. schunc., m d  a limi~ed suspmsion orthe previoosly ~.IUCECI 
proviso in sedon  104(c) (which was hst mended belore the Base Closure Act was first enacted in 1990) would be 
"necessrrryto make [the Act] work." Silver v. hrw Yovk,hockExch., 373 U.S. 341, 357 (1963). 
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w 
Corn~nission to make decisions about which installations to close or realign on any additianal 
criteria not desc~jbcd in the Act itself-such as the wishes of state governors. A requirement that 
gubernatorial consent be obtaincd before particular iostalIations may be recolmnendcd for 
closure or realignment cannot bt: squared with this crucial featiue of the Act. 

Section 29 14(b), which Congress addcd for the 2005 round, confirms this interpretation 
by expressly allowing one narrow exception lrom the exclusivity of selection criteria and givirg 
even that exception a minimal scope. This section requires the Secretary, in developing his . 

r-ecommcndations, to "consider any notice received fiom a locd gowrnmmt in the vicinity of a 
military installation that the govanmen1 would approve of the closurc or sealignment of the 
islstdlation." Td $ 29 14(5)(2)(A). Yet at the end of rhe day, "[n]otwithstanding" this 
requirement, the Secretay must base his recornendations only on "the force-stmcture plan, 
mfrastructurc inven~oly, and fmal selcction criteria." Id. 5 29 l4(b@)(B). The Act makes no 
comparable provision for state oEcials--or, indeed, for any officjds who disapprove a possible 
closure or realignment. Tn light of this narrow accommodation of the view of local governments, 
the exclusion of any accommodation of the views of non-consenting goveinors is pswerl l  
evidence that Congress did not expect-and would not have wanted-a gubmatorial veto 
provision to impede any action proposed or carried out undcr the Base Closure Act. CJ United 
Dominion Indus., 1 ~ c .  v. Umted States, 532 U.S. 822, 836 (2001) ("The logic that invests the 
omission with significance is familiar the ~ncntion of some implies the exclusion of others not 
mentioned. ") 

The conflict between an e~pansively intcrpretcd version of section 104(c) and the 
comprehensive schemc of thc Base Closure Act becomes particularly acute in the context of the 
President's role under the Act. As previously noted, thc 4ct  imposes no constraints on the 
President's disc~elion to approve or disapprove the Conrnission's recom~ncndstions. If state 
governors had a vcro power o v a  actions under the Act, however, one of tmo absurd 
consequences would follow. On the one hand, the President could take into account a 
gubanatorial veto. The President's power under the Act. however, is all-or-nothing; he is barred 
fi-om editing out a particular installation to whose closure or ~ealigmnent a governor objects. 
Accordingly, his only option for giving effect to the gubematol-id veto would be to reject Lhe 
entire list.' In such case, the govanor would rcceive a veto power not simply over a particular 
National Guard installation-which, as explained above, is extrao~dinay enough in the context 
of the Acl-but rather over the entire set of recommended closures and realignm~nts. Such a 
power not only would exceed the scope of section 104(c) itself, but also would be clearly 
irreconcilable with a natio~~wide, federal base closure process that, as desc~ibed above, provides 
no role for governors in selecting installations for closure or realignment. On the other hand, thc 

Although the President could rrturn the List to thc Cornruissioa wilh objections bascd on tllc vem, zhd 
would not solve the problem. Xthe Commission simply deleted h e  v e t o d  recommendatiorls, it would violate thc 
cvclosivity dselcction cr-&a. Ifil did not, t he  President wotllil face the ori,.inaI problem again when Lhe 
Cornnk&m returned thc List 
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w because the power exercised in the b a e  closure process by the Secretixy, the Commission, and 
ultinlatcly the President, including the power to relocate National Guard units, is in no way 
derived fYom or dependent on section 104(c'j, it follows that the pro~iso  does not apply.'' 

For the foregoing reasons, we conclude that the federal Government, acting pu-suant to 
the Base Closure Act, need not obtain pe~niission from statc govelnors before closing or 
realigning National Guard installations. 

Please let us know if we can provide further assistance. 

C. Kevin ~ h s h a l l  
Deputy Assistant Attorney General 

consider them arbitrary. Indeed, the enLire point ofrhc h t  is to reduce ubiltuhess. 

10 Necessarily included within your request is the qucsuon whether thc auhorityto close or re3lign 
Naiiond Guxd instdlaliom mder the B u c  Closlue Act unrastticted by a ~ e q u k m m t  of state cement would 
violate ~e Constitution, w, a t  least, whcthu we should rwd sccdons 18238 and 104(c) broadlyso as lo avoid a 
possible constitutional violation. Wc see no basis for m a h t i v e  answer. First, the most plausible source of any 
conxhtional infirmity would be thc second Militia Clausc. But that cclausc .iulhorizes Congress to provide fbr 
"organizing, arming, and disciplining" h e  militia, U.S. Const. art. I, $ 8, el. 16, which includes forming the rnililis 
into organized uni~s, Yerpirh, 496 U.S. at 350. Indeed, "Ulz bdilitia Clauses are---as the cons~titutional textphdy 
indicates-ddiuonal grants of power to Congress," id, at 3 49; m d  concurrent state p o w a  in this area is clcc~ly 
subordimk lo that federal power. See S t ~ o n r l d m c n d ~ ~ e n t  Opinion aL 38-40 (Pa? D.D.2). Second, thcmodern 
Nutioml Gtnrd, intkn;ltcly connected with Lhr federal Ammed Forccs, rests to a large e;de~~t on Congress's djstinct 
power to r.&e and support d e s ,  wvliich is not qualified by thc Militin Clauses Sue supra part LB. Third, the Act 
applies only u federal instcll~tions, and thus hds iiulher support in Congress's yowcr lo "dijpose of m d  make all 
needful Rules and Regulations respecting the.  . . Property belonging to h e  Unired Sktcs." U.S. Const art. lV, 5 3, 
cl. 2. Thalpower is not hcld a1 the mercy oflhc S~alej. See, e g ,  Kleppe v. New A f m c o ,  426 U S. 529,539, 543 
(1 976). Finally, as aheady nokd, the orighwl vasion of what is now scction 1 Ol(c), in force kom 19 1G to 1933, 
conbhed no requirenlfnt 01 g~lbe~mttorid consmL; we h w e  loc~tcd no constitutional objections r h c d  during that 
timc. Rarher, the proviso apparently was added in 1933 solely for policy rwons. See H R Rep. No. 73-14 I ,  at 6 
(qooted above in note 9). 
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This memorandum discusses the August 3,2005 Wiley, Rein & Fielding 
memorandum regarding "the apparent legal authority of the Secretary of Defense to 
recommend changes to Air National Guard and National Guard units and installations 
pursuant to the Defense Base Closure and Realignment Act of 1990, as amended." As 
noted in prior Office of General Counsel memoranda, this memorandum is not a product 
of deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Defense Base Closure and Realignment Commission (Commission). 

As the Commission stood up operations in April 2005, it was apparent that 
significant legal issues related to the Air National Guard loomed in the base closure and 
realignment recommendations that were to be released on May 16,2005. ' The Governor 
and Attorney General of the State of Illinois, who at that time were the most vocal of the 
critics of the anticipated Air National Guard recommendations, made several statements 
regarding their belief that the pending recommendations would violate both statutory and 
constitutional law.2 

Consistent with the mandate for the Commission to conduct operations in an 
open, fair and impartial manner, the Commission has solicited the views from a broad 
variety of parties on these matters, including the Department of ~ustice.) Despite a 

I The Secretary of Defense released his recommendations on May 13,2005, three days earlier than the 
Defense Base Closure and Realignment Act of 1990, as amended (Base Closure Act), required. See DEPT. 
OF DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 2 OF 2: DETAILED 
RECOMMENDATIONS (May 13,2005). 

The Illinois Attorney General warned that if the anticipated recommendations were not modified, a 
protracted legal battle would ensue upon the release of the recommendations. 

Letter from Chairman Principi to Attorney General Gonzales (May 23,2005). Several Members of 
Congress made the Congressional Research Service (CRS) memoranda The Availabilitv of Judicial Review 
Regarding Militarv Base Closures and Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 
24, 2005), and Base Realignment and Closure of National Guard Facilities: Application of 10 USC $ 
18238 and 3 2 USC 6 1 O4(c), Flynn, Aaron M. (July 6,2005), available to the Commission on release. 
Some have made their views available to the Commission without request. See RESPONSE TO DEPT. OF 
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number of informal and formal requests, the Office of General Counsel of the 
Department of Defense (DoD OGC) refused to make their analysis of the matters 
available to the ~ornrnission.~ The Commission Office of General Counsel (Commission 
OGC) prepared a discussion of legal and policy considerations related to certain base 
closure and realignment recommendations on July 14,2005.' On July 18,2005, the 
Commission asked Wiley, Rein & Fielding (WRF) to examine the legal issues presented 
by the Air National Guard recommendations as they relate to the authority delegated by 
Congress and the President to the Commission, supplying WRF with the July 14 
Commission OGC memorandum as a point of departure. 

The question addressed by WRF in crafting their memorandum was "the apparent 
legal authority of the Secretary of Defense to recommend changes to Air National Guard 
and National Guard units and installations pursuant to the Defense Base Closure and 
Realignment Act of 1990." While the question differs from the one posed in Chairman 
Principi's May 23,2005 letter to the Attorney General, the WRF memorandum 
(Memorandum) is useful nonetheless as it may provide the Commission with insights into 
the kind of analysis the Department of Defense may have conducted in order to reach the 
conclusion that such authority does exist. 

DEFENSE: BASE REALIGNMENT AND CLOSURE COMMISSION, Office of the Governor of Nevada (June 2, 
2005), and Complaint, Blaaoievich v. Rumsfeld et al., C.D. Ill. No. 05-3190 (July 21,2005). 
4 See Letter from DoD OGC to Commission Chairman Principi (June 24,2005) and Letter from DoD OGC 
to Commission Deputy General Counsel Cowhig (July 5,2005). The DoD OGC views would have been of 
great utility to the Commission. Knowledge of the DoD OGC analysis would have facilitated the ability of 
the Commission to harmonize the legal positions of the contending parties, enhancing the ease with which 
the Commission would fulfill the purpose of the Base Closure Act "to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United States." Base Closure Act, 
4 2901(b). 

Commission OGC, Memorandum, subject: Discussion of Legal and Policy Considerations Related to 
Certain Base Closure and Realignment Recommendations (July 14,2005) (July 14 Commission OGC 
Memorandum). 
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Summary of the Wiley, Rein & Fielding Memorandum 

The entirety of the reasoning contained in the Memorandum is based upon a chain 
of three syllogisms.6 The three syllogisms are described below. 

The First Syllogism: 

Major Premise: The Base Closure Act provides the "authority for 
selecting for closure or realignment, or for carrying out any closure or 
realignment of, a military installation in the United ~ ta tes . "~  

Minor Premise: "The term 'military installations' ap lies to f: installations on which National Guard units are located." 

Conclusion: "Accordingly, installations on which National Guard 
units are located may be closed or realigned."9 

In plain terms, this first syllogism asserts: 

The Base Closure Act authorizes the closure or realignment of military 
installations; 

Some military installations house units of the Air National Guard; 
Therefore, the Base Closure Act authorizes the closure or realignment of all 

military installations that house units of the Air National Guard. 

This syllogism provides a false conclusion. 

A syllogism is a common technique of reasoning often used in logic and oratory to move an argument 
from a specific example to a more general application. "Men are mortal; Greeks are men; therefore, Greeks 
are mortal" is a classic example of a syllogism, with an orderly statement of the major premise, the minor 
premise, and the conclusion. Syllogisms are sometimes linked in series to provide a more extensive 
argument. While syllogisms are useful, they also present a significant hazard because they can sometimes 
mask serious flaws in reasoning, making the irrational appear rational. 
' Memorandum at 2. 

Memorandum at 9. 
~emorandum at 10. 
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The authority delegated to the  omm mission'^ under the Base Closure Act is 
limited by the definition of a "military installation." Under the Base Closure Act, "the 
term 'military installation' means a base, camp, post, station, yard, center, homeport 
facility for any ship, or other activity under the jurisdiction of the Department ofDefense, 
including any leased facility."l If the Department of Defense has jurisdiction over an 
installation, the Commission may act to close or realign that installation. Conversely, if 
the Department of Defense does not have jurisdiction over an installation, the 
Commission may not act to close or realign that installation. In some instances, Air 
National Guard units are housed on military installations under the jurisdiction of the 
Department of Defense, such as an Air Force Base. In many instances, however, Air 
National Guard units are housed at locations over which the Department of Defense has 
no jurisdiction, such as a state-owned municipal airport. 

Where past base closure commissions have "closed" a military installation under 
the jurisdiction of the Department of Defense that housed a National Guard unit, the 
usual result has been that the state concerned has taken over the "closed" base, leaving 
the National Guard unit in place. Often, other Department of Defense activities are later 
moved onto the "closed" installation through agreements with the state authorities.I2 

The Second Syllogism: 

Major Premise: "When a military installation is realigned ,. . . units7 
and headquarters' . . . missions and tasks . . . will cease, be reorganized or 
be relocated."13 

Minor Premise: The Base Closure Act provides the "authority for 
selecting for closure or realignment, or for carrying out any closure or 
realignment of, a military installation in the United states."14 

- 

10 Although this same limitation applies to the authority delegated to the Secretary of Defense, the role of 
this office is to advise the Commission, not the Secretary. 
" Base Closure Act $ 2910(4) (Emphasis added). This definition is identical to that codified at 10 USC 
$ 2687(e)(l). 
12 A 2003 Government Accountability Office report provides a number of useful insights into the effect of a 
base closure action on a National Guard unit housed on that base. GAO-03-723, MILITARY BASE 
CLOSURES: BETTER PLANNING NEEDED FOR FUTURE RESERVE ENCLAVES (June 27,2003). 
l 3  Memorandum at 10-1 1 
l 4  Memorandum at 2, quoting Base Closure Act 5 2909(a). 
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Conclusion: "Accordingly . . . equipment may be relocated without 
apparent limitation, and the relocation of headquarters, units or missions 
between one military installation and another . . . is peditted [under the 
Base Closure ~ c t ] . " ' ~  

In plain terms, this second syllogism asserts: 

Base Closure Act recommendations make mention of disbanding, relocating, 
reorganizing or changing the equipment of military units; 

Base Closure Act recommendations are made under the authority of the Base 
Closure Act; 

Therefore, the Base Closure Act authorizes disbandment, relocation, 
reorganization, or change to the equipment of military units. 

This conclusion of this second syllogism is false. 

The authority of the Secretary of Defense to disband, relocate, reorganize, or 
change the equipment of military units is derived from and limited by diverse statutory 
authority, including Title 10 and 32 of the United States Code, annual authorization and 
appropriation acts, and other session law, as well as the delegated authority of the 
President as Commander-in-Chief of the Armed Forces of the United States. 

The authorities and restrictions of the Base Closure Act are harmonized with these 
other sources of authorities and restrictions by the Base Closure Act itself. The Act 
provides for specific, constrained exemptions and exclusions from the effect of precisely 
identified statutes.16 The Base Closure Act does not contain any language that would 
permit its provisions to override statutes that are not listed.17 There is no provision of the 
Base Closure Act that expands the authority of the Federal Government to disband, 
relocate, reorganize or change the equipment of National Guard units outside the scope of 
existing authorities. 

l5 Memorandum at 12. 
" For example, Base Closure Act 4 2909(a) (Restrictions on other base closure authority) (Limiting 
application of 10 USC 5 2687), 8 2905 (Implementation) (Restricting the application of certain provisions 
of the National Environmental Policy Act of 1969). 
17 The Base Closure Act does not contain any language indicating that its provisions are to be given effect 
"notwithstanding any other provision of law." To the contrary, the presence of specified exemptions to 
identified statutes is a clear indication the Base Closure Act is not intended to override statutes that are not 
explicitly identified. 
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The Third Syllogism: 

Major Premise (the conclusion of the first syllogism): "Installations 
on which National Guard units are located may be closed or realigned."18 

Minor Premise (the conclusion of the second syllogism): "Equipment 
may be relocated without apparent limitation, and the relocation of 
headquarters, units or missions between one military installation and 
another . . . is permitted."'9 

Conclusion: "Hence, the BRAC statute authorizes the Secretary to 
recommend and take any action necessary to terminate operations or 
reduce and relocate National Guard equipment, headquarters, units andlor 
missions."20 

This third syllogism is constructed from the conclusions of the first and second 
syllogisms. In plain terms, it asserts: 

The Base Closure Act authorizes the closure or realignment of military 
installations that house units of the Air National Guard; 

The Base Closure Act authorizes disbandment, relocation, reorganization, or 
change to the equipment of military units; 

Therefore, the Base Closure Act authorizes the disbandment, relocation, 
reorganization, or change to the equipment of units of the Air National Guard. 

Derived as it is fiom the false conclusions of the first and second syllogisms, this 
third syllogism and its conclusion are also false. 

The false conclusion of this third syllogism is the conclusion of the 
Memorandum, that the Base Closure Act "authorizes relocation or change to National 
Guard equipment, headquarters, units and/or  mission^."^' The Commission should not 
rely upon the reasoning of the Memorandum. 

l8 Memorandum at 10. 
l9 Memorandum at 12. 
20 Memorandum at 1 1. The Memorandum also states this conclusion in somewhat cleaner language as 
"because the BRAC statute applies in the frrst instance to military installations on which National Guard 
units are located, it necessarily also applies to National Guard units, missions, and equipment associated 
with those installations." 
21 Memorandum at 8. 
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Sundry Points 

Although they do not impact the conclusion of the Memorandum, there are a 
number of sundry points that merit comment. 

The Memorandum concludes that the Base Closure Act "appears to provide no 
authority for the retirement of equipment, as opposed to the transfer or relocation of 
equipment."22 This is consistent with the conclusion on that same point in the July 14 
Commission Office of General Counsel mem~randum.~~ 

While the Memorandum correctly notes "past BRAC rounds have recommended 
the closure or realignment of installations relating to the National ~ u a r d , " ~ ~  it 
mischaracterizes those actions by failing to note that every recommendation made by 
prior commissions that directed the movement of a unit of the Air National Guard was 
made with the consent of the governor ~oncerned.~' Often the recommendations were 
made at the request of the governor concerned. The Memorandum also indicates that the 
1995 Defense Base Closure and Realignment Commission (1 995 Commission) directed 
the relocation of a laundry list of Air Guard units "to locations acceptable to the Secretary 
of the Air ~ o r c e . " ~ ~  A reader might conclude from that summarization that the 1995 
Commission placed the relocation of a long list of Air Guard units entirely at the 

22 Memorandum at 12. 
" July 14 Commission OGC Memorandum at 15-17. Unfortunately, this leaves the Commission without a 
possible insight into the DoD OGC analysis on this point. 
24 Memorandum at 10. 
25 BASE REALIGNMENTS AND CLOSURES: REPORT OF THE D E F ~ S E  SECRETARY'S COMMISSION (Dec 29, 
198 8) (1988 SECRETARY'S COMMISSION REPORT); DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION: REPORT TO THE PRESIDENT 199 1 (July 1, 199 1) (1 99 1 COMMISSION REPORT); DEFENSE BASE 
CLOSURE AND REALIGNMENT COMMISSION: 1993 REPORT TO THE PRESIDENT (July 1,1993) (1993 
COMMISSION REPORT); DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION: 1995 REPORT TO THE 
PRESIDENT (July 1, 1995) (1995 COMMISSION REPORT). The Memorandum also fails to note the practice 
adopted by the Army in making its recommendations for the 2005 round, where every recommendation that 
impacts a unit of the A m y  National Guard is conditioned by the phrase "if the State decides to relocate 
those National Guard units." 
26 Memorandum at 10, note 61, indicating that the "1995 BRAC Commission Report . . . recommend[ed] 
closure of Ontario International Arport Au Guard Station in California, Roslyn Air Guard Station in New 
York, and Chicago O'Hare IAP Air Reserve Station in Illinois with relocation of the 126" Air Refueling 
Wing (ANG) to Scott AFR in Illinois and relocations of other ANG units to locations acceptable to the 
Secretary of the Air Force." 
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discretion of the Secretary of the Air Force, without any limitation whatsoever. In fact, 
the recommendations mentioned in the list contained in the Memorandum originated with 
the states concerned, and were thus made with the consent of the governors ~oncerned.~' 
With the exception of the last installation mentioned in the list, O'Hare International 
Airport, each recommendation proposed that the unit would move to the precise location 
within the state that was requested by the state.28 

In the case of O'Hare International Airport, the City of Chicago sought the 
property that housed the 1 2 6 ~ ~  Air Refueling Wing of the Illinois Air Guard and a number 
of other support units at the airport. The city and state requested the 1995 Commission 
authorize the movement of the state's Air Guard units to other locations. The Air Force 
concurred with the relocation of the 126'~ Air Refueling Wing to Scott Air Force Base, 
Illinois, and "the remaining Air National Guard units to other locations within the state," 
so long as those locations were "acceptable to the Secretary of the Air ~orce."~'  The 
1995 Commission crafted a recommendation based on the request of the State of Illinois 
that directed those movements so long as the City of Chicago paid all costs associated 
with the relocations. If those conditions were not met, the 1995 Commission provided, 
"the units [would] remain at O'Hare International ~ i r ~ o r t . " ~ ~  

In the body of a historical discussion, the Memorandum recounts that the 1988 
Base Realignment and Closure Commission (1988 BRAC Commission) was "an 
executive-branch commi~sion,"~~ established by the authority of the Secretary of 
~ e f e n s e . ~ ~  It is important to note that this is not true of the 2005 Base Closure and 
Realignment Commission, which was established by the amended Defense Base Closure 
and Realignment Act of 1990, a statute. Because Congress, through the Base Closure 
Act, delegated some degree of legislative authority to the 2005 Commission, the 
Commission resides outside the Executive Branch. 

27 1995 COMMISSION REPORT. 
28 See 1988 SECRETARY'S COMMISSION REPORT, 199 1 COMMISSION REPORT, 1993 COMMISSION REPORT, 
and 1995 COMMISSION REPORT. 
29 1995 COMMISSION REPORT at Ch. 1, p. 94-95 
30 1995 COMMISSION REPORT at Ch. 1, p. 95. 
3' Memorandum at 4. 
32 While a statute was subsequently enacted to support the activities of the 1998 Secretary's Commission, 
that commission remained under the authority of the Secretary of Defense. Subsequent base closure 
commissions were placed outside the authority of the Secretary of Defense by the enactment of the Defense 
Base Closure and Realignment Act of 1990. 
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The Memorandum misstates the issue and holding of Dalton v. 
According to the Memorandum, the Court found in Dalton that "stated plainly, 'claims 
simply allegmg the President has exceeded his statutory authority are not constitutional 
claims, subject to judicial review."'34 This quote, however, is drawn from dicta, not from 
the holding of the Court. The entire sentence reads "the decisions cited above," referring 
to an extensive discussion of the application of a broad variety of cases to the assertion 
that the President's approval of a recommendation purportedly tainted by a procedural 
violation by the Commission constituted a violation of the Constitutional separation of 
powers doctrine, "establish that claims simply alleging the President has exceeded his 
statutory authority are not 'constitutional' claims, subject to judicial review under the 
exception recognized in ~rankl in . "~~ 

In the words of the Supreme Court, "the claim raised" in Dalton was "a statutory 
one: The President is said to have violated the terms of the 1990 Act by accepting 
procedural2yflawed  recommendation^."^^ In other words, in Dalton, the plaintiff claimed 
that the Commission's actions were procedurally flawed, not that the Commission had 
exceeded its authority or violated the Constitution. 

Deciding this issue, the Supreme Court held that "how the President chooses to 
exercise the discretion Congress has granted him is not a matter for our review."37 
Summing its decision, the Court rephrased this holding slightly, as a finding that "where 
a statute, such as the 1990 Act, commits decision-making to the discretion of the 
President, judicial review of the President's decision is not avai~able."~~ 

This distinction is critical to the Commission's action on elements of 
recommendations that fall outside the scope of the Base Closure Act, as discussed in the 
July 14 Commission Office of General Counsel memorandum that was provided to the 
Office of Legal Counsel, because the holding in Dalton presupposes that the action was 
within the scope of the statutory delegation of authority. Justice Blaclunun's concurring 
opinion underscored this distinction, pointing out that Dalton "does not foreclose judicial 
review of a claim" that the President acted "in contravention of his statutory authority."39 

33 51 1 U.S. 462 (1994). 
34 Memorandum at 23 (quoting Dalton at 473). 
35 51 1 U.S. at 473-74, citing Franklin v. Massachusetts, 505 U.S. 788 (1992). 
36 5 1 1 U.S. at 474 (Emphasis added). 
37 5 1 1 U.S. at 476 (Emphasis added). 
38 5 1 1 U.S. at 476-77 (Emphasis added). 
39 5 11 U.S. at 477-78. Justice Blackrnun provided several examples of questions that he considered 
reviewable under the Dalton decision: 
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Nor, plainly, does Dalton foreclose a claim that the Commission acted beyond its 
authority, or in violation of the Constitution. 

It is essential for the Commission to recognize that the recommendations at issue 
in Dalton did not themselves present constitutional questions. In Dalton, the plaintiff 
asserted that the recommendations regarding a purely Federal facility, the Philadelphia 
Naval Shipyard, were procedurally tainted.40 Several leaps of logic were required to 
allege a matter of constitutional significance. The Air Force and Navy recommendations 
impacting the Air National Guard, however, are replete with issues that are clearly 
grounded in the Constitution, including the separation of powers between the Legislative 
and Executive and the division of power between the state and Federal governments. 

Finally, the Memorandum asserts that the Commission must ignore and endorse 
any aspect of the Department of Defense recommendations that might violate the law, 
positing that the "Commission may only make changes to recommendations that 
substantially deviate fi-om the Force-Structure Plan and final criteria."41 In effect, the 
Memorandum would assert that commissioners are devoid of any authority to correct 
plain error, could be compelled to act in violation of law, and are entirely reliant upon the 
Department of Defense to determine the scope of their authority. Such an assertion can 

I write separately to underscore what I understand to be the limited reach of today's 
decision. The majority and concurring opinions conclude that the President acts within 
his unreviewable discretion in accepting or rejecting a recommended base-closing list, 
and that an aggrieved party may not enjoin closure of a duly selected base as a result of 
alleged error in the decisionmaking process. This conclusion, however, does not 
foreclose judicial review of a claim, for example, that the President added a base to the 
Defense Base Closure and Realignment Commission's (Commission's) list in 
contravention of his statutory authority. Nor does either opinion suggest that judicial 
review would be unavailable for a timely claim seeking direct relief from a procedural 
violation, such as a suit claiming that a scheduled meeting of the Commission should be 
public, see g 2903(d), note following 10 U.S.C. .f 2687 (1988 ed., Supp. IV), or that the 
Secretary of Defense should publish the proposed selection criteria and provide an 
opportunity for public comment, jj$2903(b) and (c). Such a suit could be timely brought 
and adjudicated without interfering with Congress' intent to preclude judicial "cherry 
piclung" or frustrating the statute's expedited decisionmaking schedule. 

51 1 U.S. at 477-78 (Emphasis added). 
40 511 U.S. at 466. 
41 Memorandum at 20. This assertion presupposes that unless a statute making a delegation of authority 
contains a specific proviso to the effect that the entity to which the authority in question has been delegated 
is authorized to ensure that it does not exceed its delegated authority, it must exceed its delegated authority. 
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not be reconciled with the Commission's role as an independent body charged with the 
responsibility of reviewing the recommendations of the Department of Defense for 
compliance with the requirements of the Base Closure Act. 
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August 5,2005 

The Hanorabie Alberta R. Gonzales 
Anornezy General of the United States 

. Department of Justice 
Pennsylvania Am., N.W. 

ashifigton, D.C. 20530-0001 

r Attorney General Gonzales: 

A memorandum of law prepared at my request by the law firm of Wiley, 
Rein & Fielding, LLP is enclosed. The memorandum is not a product of 
deliberations by Base Closure and Realignment (BRAC) Commission members 

does not necessariiy represent their views or those of the 
e remain unceriain as to the state of the law and thus continue in 

our need for the assistance requested in my letter to you of May 23.2005. 

at opinion regarding the authority of the Secretary of Defense and 
sion to effect the changes contemplated by the Secretary's 

recommended ctosures and realignments of Nationat Guard and Air National 
Guard instatfations will help to guide us in formulating our recommendations to 
the President. ith our final deliberations scheduled for ust 24-27 and our 
report due to the President on September 8, time is of the essence. 

We have remained in contact with the Office of Legal Counsel with res 
to this matter and will continue to provide assistance as requested. A paper 
prepared by my legal staff discussing the enclosed memorandum may be 
forthcoming early next week. 

Sincerefy, 
/TI 

Anthony J, Principi 
Chairman 

Enclosure: 
dtd August 3,2005 
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, MEMORANDUM - 
2. , 

ATTORNEY CLIENT PRIVILEGED - CONFIDENTIAL' 

TO: The Honorable Anthony J. Principi 
Chairman, Defense Base Closure and Realignment Commission 

> *  ' 

FROM: Fred F. Fielding 

DATE: August 3,2005 

RE: Apparent Legal Ahthority of the Secretary of Defense to Recommend Changes to 
Air National Guard and National Guard Units and Installations Pursuant to the . 

Defense Base Closure and Realignment Act of 1990, as Amended 

I. Introduction. 
> 

1 

The Defense Base Closure and Realignment Act ("BRAC statute") of 1990, as amended, 
governs the 2005 round of base realignment and closure decisions.' Pursuant to the BRAC 
statute, the Secretary of Defense ("Secretary") presented a force-structure plan and infrastructure 

' inventory to Congress and the Defense Base Closure and Realignment Commission ( " B U C  
Commission") and published final selection criteria for use in making base closure and 
realignment recommendations.' Subsequently, the Secretary transmitted to Congress and the 
BRAC Commission a list of military installations that the Secretary recommends for closure or - 
realignment based on the force-structure plan and the final selection   rite ria.^ The final selection 
criteria are "the only criteria to be used, along with the force-structure plan and infrastructure 
inventory" in making base closure and realignment recommendations in 2005.~ 

Among the actions recommended by the secret& are: (1) the closure of certain 
installations on which Army National Guard or Air National.Guard ("National Guard") units are 

I ~ e f e n s e  Base Closure & Realignment Act of 1990, as amended, Pub. L. No. 101-5 10, $4 2901-1 1. 104 Stat. 1808 

(codified at 10 U.S.C. 3 2687 note ($3 2901-14)). 
. - 

' I 
- 3  ~ ~ & ~ . ~ , f ~ ~ ~ ~ 2 ~ n o t e ~ ( . $ . $ . . 2 9 ~ , 2 ( a ) ~ 2 9 1 - 3 - > . <  I ( ' 

I < /  

- ,  . I 

1 ' ' Id. !j 2687 note (9 2914(a)). . 
* I  > 

"'ln. 9 2687 note ( 8  29.13(0).' . . . 
, \ 4 ,. 

# ,  . 
3 .  

. '  J . - 
a % I  - , . . . / , , - ,  ,I ) , I .  I +  I - \ 

. . , r j  ,. - 
a ,  '.< -. 
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located and the associated relocation or change to equipment,'headquarters, units, and/or 
missions; and (2) the realignment of certain installations on which National ~ u a r d  units are 
located and the associated relocation or change tb equipnient, headquarters, units, and/or 
 mission^.^ Pursuant to your instruction, we enclose herewith our analysis of issues related to 

' these recommendations. 
- " < - 

11. pi-ese$ation of Issues. , - 
The question is whether the Secretary may recommend the above actions involving 

, military installations on which National Guard units exist without obtaining &bematorial 
cons'ent in each state in which such units are located. This question presents at least three 
subsidiary questions. First, do the proposed actions impacting National Guard equipment, 
headquarters, units, and/or missions fall within the parameters of the BRAC statute? Second, do 
the proposed actions impacting National Guard equipment,, headquarters, units, and/or missions 
implicate other statutory schemes and, if so, does the BRAC statute override these schemes? 
Third, even if the proposed actions implicate other statutory schemes, may the BRAC ' 

' 

Commission change recon~mendations based on this legal presumption and, relatedly, could a 
cause of action lie against the Secretary or the BRAC Commission for making or failing to reject 
such recommended actions? ' , 

111. The Secretary's Proposed Actions Fall within the parameters ofthe BRAC St?tute: 

A. The Purpose of the BRAC Statute Is to ~rovide'an Expedited and PolEtically 
N,eutral Base Closure Process. - .  

A review of the evolution of the current BRAC process fro; prior statutory mechanisms 
for closing or realigning military indallations is instructive for two reasons. First, it illustrates 
that the codified BRAC process was intended to be a comprehensive review of the United States 
military base structure without regard to partisan interests or local intervention. Second, and 
relatedly, it supports the plain language of the BRAC statute, which currently provides that 
BRAC is the "exclusive authority for selecting for closure or realignment, or for carrying out any - 
closure o r  realignment of, a military installation inside the  United ~ t a t e s . " ~  

1. ~ h k  P ~ ~ B R A C  Statute Base Closure and Realignment Process. 

In the early l96Os, President Kennedyairected secretary McNamara to implementan 
extensive base closure and realignment aimed at reducing the sizeable base structure 
developed during World War I1 and the Korean conflict.' With minimal consultation with 

5 
C 

It is not our opinion, based on the limited information we have to date, that the members of a State's Guard, 
outside of their federal reserve capacity, assigned to a headquarters or unit, may themselves be relocated or moved , 
outside the State pursuant to a BRAC recommendation. . ' . . 

1 f .  

10 U.S.C. 5 2687 note ($2909(a)). 

, ' ~ e f e n s e  Base Closure and Realignment Commission: Report to the.Presiden5 1995 ("1995 BRA'C Cornmision- 
Report"), ch. 4, at 4-1; Report of the Defense Secretary's Commission, 1988 ("1988 Secretary's Commission 
Report"), ch.. I ,  at 8. - 

. . . > , - .  . ,  
. ' .  

" ,. c . . I .  - " - 2 >  " - ,  . .$ , . -" ' . ' I ,  
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. . 
~o1lowin~ ' the  enactment of 2687, virtuall$ no closures took place over the next 

decade.I8 In 1988, faced with a declining Department of Defense ("DOD") budget, Secretary . 
~ a r l u c c i  worked with Congress to develop a two-part base closure approach, under which the 
Secretary would establish an executive-branch commission ("Secretary's Commission") to . 
review !lie itlilitary'base sii-ucture, and:.congress would draft legisration to implement the . 
Secretai-y's domrnission's re~brnmelidations:'~ ~he"obje6tiie bf this ipp;oach was'& streamline 
base closure and realibment procedures by i-emdviig existing bureaucratic and legisla&e 

. ~ o a d b l o c k s . ~ ~  

Accordingly,'the Secretaly established a 12-member comn~ission charged with 
determining the best process for identifying bases for closure or realignment, reviewing the 
military base structure, and reporting its recommendations to the Secretary by December 1988.~' 
For its part, Congress enacted a BRAC statute ("1988 statute") that attempted to address the key 
impediments to DOD's ability to close or realign unneeded military  installation^.^^ At the outset, 
the 1988 statute was structured to address the "very political problem" of asking mehbers of 
Congress to ut aside parochial concerns and evaluate base closure recoinmendations 
objectiCely! B j  codifying$he Secretary's Commission and its mission, the 1988 statute 

I s  1988 Secretary's Co~nmission Report, ch. I ,  at 9 (noting that "[s]ince passage of [$2687] over a decade ago, there 
has not been a single major base closure [as all1 attempts at closing major installations have met with failure, and 
even proposed movements of small military units have been frustrated"); 134 CONG. REC. S15554-04 (daily ed. Oct. 
12, 1988) (statement of Sen. Boschwitz) (asserting that "for moredhan a decade Congress has kept the military from 
closing any unneed@bases"). 

, , .  - l9 134 CONG.-REC. Sj5554-04 (daily ed. Oct. 12,^198'8) (statement'of Armed Services Committee Ranking Member - 
Warner) (describing how President Reagan and Secretary ~arlucci:'seized the initiative and Zapproached the senior. ,- 
members of both the House and Senate Armed Services Committees [and together] devised this legislation").-, , 

20 Id (statement of.Armed Services Committee Chairman Nunn) (explaining that "[tlhe key to making the military 
installation structure more efficient and effective is to remove the current bureaucratic and legislative roadblocks to 
closing or realigning bases"); H. REP. NO. 100-735, pt. 1 (1988) (reporting that "[tlhe purpose of [the bill] would be 
to streamline procedures on a one-time basis to expedite the realignment and closure of unneeded military 
installations"). 

2 '  1988 Charter: Defense Secretary's Commission on Base Realignment and Closure, The Pentagon (May 3, 1988). 

" Defense Authorization Amendments & Base ~ ~ o s u r d  & Realignment Act, Put5.L. No. 100-526, tit. 11, $$201-09, 
102 Stat. 2623 (1988) (codified at 10 U.S.C. 2687 note ($8 201 -09)). 

9 I L 

" 134 CONG. REC. ~16882-01 (daily ed, Oct. 19, 1988) (statement ofRariking Member Warner) (also ' - 
,-.-. - - a  ,acJvlowledging that "[nlo senators or Congressmen want to see jobs lost in their States or districts"); see 01x0 id. 

S15554-04 (dally ed. Oct. 12, 1988) (statement of Chairman Nunn) (noting that "w]e also understand the reality 
and the sensitivity in the coqlunities, of America that are so dependent in some cases on these bases at least in the 
short run and we know that that reflects itself here i i the  Congress"); id. Sl5554-04 (statement of Ranking Member 
Warner) (recognizing "the apprehension of L h 9 e z b e r s  of Congress [who may] say 'We are closing bases and we ' 

. . . . , . .rnay~cl,ose~out:my-careeF-in-thecCongressf theUni te  States"'); id. S15554-04 (statement of Sen. Boschwitz) . 
(indjkating that although members "agree in,principle that some military.bases should be closed : . . this general 
consensus breaks down when it comes to specifics,.when   embers put up obstacles . . . to stop base closings in their 

/I home States"); id H10033-01 (daily ed. Oct. 12, 1988) (statement of R+. Dickinson) (emphasizing that 
"[h]istorically, we have been unable to [put in place a base-closing vehicle], atdeast for 12 years, because of political - 

. , "  

. :  . - ,, : 4 .  ,, -, - - .  - ,;.. ,- , " ' .  - .- ~ - - * * - .  . 
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"remove[d] Congress from micromanaging each and every proposal'to close a military base."24 
At the same time, the 1988 statute also waived certain key statutes - including 5 2687 -that the , 

Secretary had identified as impediments to base closures.25 

The 1988 sthute produced inmedidte effects. In December 1988, the ~ecret 'ar~'s  ' 

~bmmission recommended closing or realigning 145 bas& aid in May 1989, after'the, 
, Congressiollal ?eviewp&riod expired without a resolution of disappr&al, the reconmendationi 

. - went into effect.26 . - - 
2. The Post-BRAC Statute Baseclosure and Realignment Process. 

Because the 1988 statute provided streamlined base closure and realignment authority on 
- a "one-time basis," the legal and political impediments to base closure returned upon its 

expiration at the end of 1988.~' In early 1990, sec;etary Cheney nonetheless issued a list of 
recommended closures and realignments, but the list met with Congressional opposition.28 ' 

Congress recognized that further reductions in installations were necessary, however, and 
, in late 1990 enacted the BRAC statute as "the right way to close bases."29 The BRAC statute 

. 
(Continued. . .) ,3 

cons~derations or whatever"); id. H10033-01 (daily ed. Oct. 12, 1988) (statement of Rep. Armey) (indicating that 
"[tlhis [legislation] has been a difficult fight [and i]n the beginning, few thought that Congress would accept a bill 
that strikes so directly at pork barrel spending"). 

'4 134 CONG. REC. S15554-04 (daily ed. Oct. 12, 1988) (statement of Sen. Boschwik). ' 

'5 H. REP. NO. 100-735, pt. 1 (reporting that the Secretary "stated that [DOD] is unable to close or realign unneeded 
rnilltary installations because of impediments, restrictions, and delays imposed by provisions of current law"); H. 
REP. NO. 100-735, pt. 11 (1988) (indicating that "[tlhe Department cofitends . . .  that a 1977 law (/codified at 10 
U.S.C. section 2687) created impediments to closure ofunneeded facilities"); 134 CONG. REC. S16882 (daily ed. 
Oct. 19, 1988) (statement.of Ranking Member Warner) (noting that the Secretary "requested that Congress enact 
legislation to remove the various impediments in law that prevent timely closure of military bases"). 

26 1995 BRAC Commission Report, ch. 4, at 4-2. 

" H. REP. NO. 100-735, pt. I. 

" 1995 BRAC Comn~ission ~ e ~ o r t ;  ch. 4, at 4-3; see, e.g., 136 CONG. REC. H7429-03 (daily ed. Sept. 12, 1990) 
(statement of Rep. Fazio) (arguing that "[tlhere is very strong evidence to indicate that Secretary Cheney's base 
closing announcements are politically motivated"); id. H7429-03 (statement of Rep. Brown) (explaining that "the 
long list of base closures and realignments pioposed by Secretary of Defense Cheney in January 1990 1s not, in my 
opinioh. elther fair or forward-looking"); id. H7429-03 (statement .of Rep. Schroeder) (urging Congress to "reject[] 
the back of the-envelope, partisan base closure efforts used by Secretary Cheney so far"). , -  . 

. I . I .  

29 H. REP. NO. 101-665 (1990)'(stating that "[tlhe last two years hav'e provided examples of b o d  the fight way and 
. the wrong way to close bases[: t]he establishment of the Defense Secretary's Conhission on Base Realignment.and ' 

. -  Closure in 1988 is an example of the right waytodose bases . . .  [while] Secretary,Cheney'sannouncement~of~ 
I . - candidates for base closure on January 29, 1990, was an example ofithe wrong way, to close bases"). . I , - 

- t 
< .  
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built upon and made various improvements to the 1988 statute'." '~ i r s t ,  the BRAC statute 
authorized a bipartisan commission, with' members to be appointed by the President and 
confirmed by the c en ate.^! Second, the BRAC statute established a multi-step process, subject to 
strict time limits, for making closure and realignment recommendations in 1991, 1993, and 1995, 

, .respectively.32 It directed the Secretary to submit a force-structure plan to Congress, develop and . 
. . .  publish criteria fdr selecting4xtallations for closure qr re&pment;'and fonnulate'a list of: 

, recbmmendationsrbased upoil the force-structiri intl ,final selectioli criteria.13-, upon receipt " - , 

of DODYs recommendations, and with the assistance of the Government Accountability Office 
("GAO"), the BRAC Commission was to conduct public hearings and, review the 
recomn~endations to determine whether the Secretary had "deviated substantially" from the 
force-structure plan and final selection criteria.34 The BRAC Commission then was to report to 
the President with its own recommendations, accompanied by explanations and.justification~.~~ 
If the President approved the BRAC Commission's recommendations, he was to transmit them to 
Congress; if not, he was'to return them t o  the BRAC Commission for revision and resubmittal." 
Barring a joint resolution of disapproval 6y Congress, the*recommended closures and 
realipmentswere to be carried out by the Secretary,within a six-year period.37 

The BRAC statute p;ovided the Secretary with special authorities to implement closure 
and realignment recorhmendati~ns.~~ Under,tht law, the Secretary could "take such actions as' 
may be necessary" to close or realign an installation, manage and dispose of property, carry out 
environmental restoration and mitigation, and provide dssistance to affected communities and 

- . employees.3% addition, the BRAC statute spicified that it was to serve as "the exclusive, 
authorityn for base closures and realignments, with the exception of closures and realignments - 
(1) that were implemented under the 1988 statute, or (2) to which 5 2687 is not applicable, 
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including those carried out for reasdns of national security or military emergency.40 To expedite . * 

the process even further, the BRAC statute also waived 5 2687, along with certain property, 
environmental, and appropriations statutes, so that 2687 could not impede the Secret6ry7s 

, ability to close or realign insta~lations.~' 
, - , i 

% . - , ,  . * ./ - " 

Pursuant to the BRAC statute; three founds of cldiurur~ andrea~ig<nlehts tqoG place in 
, .  

, - 1991, 1993, and 1995, resulting ,in the closure or realiglunent of hundreds I of installation^.^^ . , . - . .  
< .  . . - ,  

It was not until 2001 that Congress again tlimed its'attentibn to the need to reduce excesp 
military infrastr~cture.~' After extensive.debate, Congress approved le islation ("2001 
amendments") amending the BRAC statute toauthorize a ZOO5 round! The 2001 amendments 
modified the BRAC statute to require the Secretary to submit, in addition to the force-structure 
plan, a comprehensive infrastructure inventory of every type of military installation for active 

i_ 

40 Id. $$2905,2909. 

- - 
4 '  Id. $ 2905(c)-(d). The 1990 waiver thus constituted a more comprehensive repeal of $ 2687 than the 1988 
version, which had merely authorized closures and realignments without regard to the "procedures set forth in" 5 
2687. Pub. L. No. 100-526, $ 205(2); see also S. REP. N O .  101-384 (explaining that DOD should "reap the benefit 
of ceriam waivers [applied in 1988-to] permit a more rapid closure of installations[~and] realization of the attendant 
savings[, and] expedite the disposal of the property and the development of local economic revitalization plans"). 

'' DEP'T OF DEFENSE, REPORT REQUIRED BY SECTION 291 2 OF THE DEFENSE BASE CLOSURE AND REALIGNMENT 
ACT OF 1990 ("Section 29 12 Report"), app. C (2004). The process established by the BRAC statute withstood 
constitutional challenges under the non-delegation or separation of powers doctrines. See Naf 'I Fed'n of Fed. 
Employees v. United Stares, 905 F.2d 400,404-05 (D.C. Cir. 1990). , 

43 The House of Representatives was more resistant than the Senate to authorizing an additional round: E.g., 147 
CONG. REC. H10069-01 (daily ed. Dec. 13,2001) (statement of Rep. Baldacci) (noting that "this House has 
cor;tinually stood up and voted against any additional base closure commissions"). In 2001, the Senate approved 
defense authorization legislation providing comprehensive authority for a new BRAC round after narrowly defeating 
an amendment to strlke that authority. 147 CONG. REC. S9763-07 (dally ed. Sept. 25, 2001); see nlso S. REP. NO. 
107-62 (2001) (minority views.of Sen. Bunning). By contrast, the House leg~slation provided only for.limited 
authority relating to leaseback of base closure property. Comnpare, e.g., S. 1416 and S. 1238 (providing 
comprehensive authority for a new BRAC round) wrtlt H.R. 2586 (providing only for limited authority for lease , ' 
back of base closure property). Ultimately, the House acquiesced to the Senate proposal, modified to delay the next 
round from 2003 to 2005. H. REP. NO. 107-333 (2001) (Conf. Rep.); 147 CONG. REC. H10069-01 (statement of 
Armed Services Committee Chairman Stump) (explaining that "[o]ver the strong reservation of many House ' 
Members, including myself', we have agreed to authorize a round of base closures, but not until 20051'); id. H10069- 
01 (statement of Rep. Pomeroy) (stating that "I believe that ... . the Armed Services Committee correctly decided not 

, . to authorize additional base closures in the House bill [and] am disappointed that they were forced under the threat 
- of a presidential veto to accept a provision authorizing a new round in 2005"). .' - 

. , 
44 Natlonal ~ e f i n s c  ~uthorization Act ;or ~ i s i a l  Year 2002, Pub. L. No. 107: 107, div. B. ti!. XXX. $$3001-08; 115' 

Stat. 1 1 2  (codified at 10 U.S.C. & 2687 note ($8 2904(a);2905(b), 2906A, 2912-14)); H. REP. N0.$107-333 (Conf . 
Rep.); e g.y.147 CONG~REG~S9763-07'(daily edrS6pt.'25, 2001) (statement of Armed Services Committee 
Chairman Levin) (siating that : [ i ] t  seems to me, at a minimum, we ought to be willing now to set aside our own - 
back-home concerns and do what is essential in order to+have the efficient use of resources [es~cially]'when we are 

-asking our troops to go into combat")' id. S10027-07 (daily ed. Oct. 2,2001) (statement ofSen. McCam)'(arguing 
that "[wle cannot, in this national emergency, let our parochial-concerns override the needs of the-military"). 

s - 
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and reserve forces, and, based on these documents, certify whether a need existed for further 
- closures and The 2001 amendments also set forth specific selection criteria for. 

the Secretary to use in making yecommendations.46 Moreover, while the 2001 amendments 
directed the Secretary to consider "any notice received from a local government in the vicinity of 
a military installation tl!at the government would approve of the closure or realignment of tbe 
insiallation," they instructed him to niake recon~n~endations for closure or realignment based on 

. ,.  "the force-structure plan, infrastr~icture inventory, and final selection criteiia otllenvise : . 
applicable[.]"47 Finally, the 2001 amend6ents made other changes relating to the con-hiss~oh 
structure and disposal of property.48 . 

In 2004, when preparations for the 2005 round were well'undenvay, Congress debated 
proposals to delay the 2005 round for two years, until 2 0 0 7 . ~ ~  Ultimately, however, Congress 
"put the good of the Department of Defense over parochial interests and protected the upcoming 
BRAC round" by rejecting the proposals.50 Instead, Congress approved legislation ("2004 

,- 

amendments") making certain modifications to the BRAC statute.'' 

B. The BRAC Statute Authorizes the Closure and Realignment of Military 
Installations On Which National Guard Units Are Located As Well As the 

- Associated Relocation, Change or Retirement of National Guard Missions, 
Units, and Equipment. 

A review of the text, history, and application of the BRAC statute confirms that its scope 
includes installations relating to the National Guard, and that it authorizes not only the closure 
and realignment of such installations but the associated relocation or change to National Guard 
equipment, headquarters, units, andlor missions. 

1 

45 Pub. L. No. 107:107,§ 3001 (amending 10 U.S.C. $2687 note to add.§ 2912). The 2001 amendments directed 
GAO to evaluate the Secr~tary's force-structure plan, infrastruc,ture inventory, and need for closure or realignment. 
Id. 

46 Id. 3002 (amending 10 U.S.C. 9 2687 note to add 9 29 13). 

" Id. $ 3003 (amending 10 U.S.C. $ 2687 note to add 4 2914(b)(2)). 

48 Id. 4s 3003-07 (amending 10 U.S.C. '8 2687 note to add $5 2914,2906A and amend 85 2902,2904-05,2908-10). 

49 150 CONG. REC. S5569-01, S5767-01 (dally eds. May y-19;2004) (debating the Lott et al. amendment to delay 
the 2005 round for domestic installations until 2007); 150 CONG. REC, H3406-02 (daily ed. May 20,2004) (debating 

. the Kennedy-Snyder amendment to delete legislative language delaying the 2005 round until 2007). 
. . 

I (  ( 

50 150 CONG. REC. S10945-01 (daily ed. Oct. 9,2004) (statement bf Sen. ~ c ~ a i n )  (ndting that the Senate defeated 
the Lott amendment "aimed at crippling the upcoming BRAC round"). , - .  

51 Ronald W. Reagan National Defense Authorization Act for Fiscal Year.2005; Pub. L. No. 108-375, div. B: ti; . * 

I - XXVIII, subtit. C, $5 283 1-34, 1 18 Stat: 181'1-(codified at I0 U.S.C. § 2687 note ($4 2912-14)). - - - 
, ^  l . , , . - . .  
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. . . .  

The BRAC statute defines "military installation" as "a base, camp, post, station yard, 
center, homeport facility for any ship, or other activity under the jurisdiction of the Department 

- . of Defense, including any leased facility."'* While the BRAC. statute does not define "closure," 
DOD defines the term in pertinent part to mean that "[all1 missions of the installation have 
ceased or have been relocated; ersonnel positions (military civilian and contractor) have either 

' been eliminated or re~ocited."~'-~n cbmre,  dl n~issions carried out at a military installation - 
either cease or relb~ate. '~ The BRAC statute defines . .  3ealigninent" A as "any actioli which'both' < .  

;educes and relocates func6ons and civilian personnel pqsiti6ns but dbes not include a reduction 
in force,rey* from workload adjustments, reduced,personnel or funding levels, or skill 
imbalances." In a realignment, a m i l i t a j  installation remains open but loses and sometimes 
gains functions.56 ~ l t h o u ~ h  the BRAC statute does not define "function," DOD's definition of 

' 

the term includes "the appropriate or assigned duties, responsibilities, missions, or tasks of an 
individual, office, or ~r~anization."~' , 

". 

At the outset, the history and application of the BRAC statute confirm that the term 
, "military installations" applies to installations on which National Guard units are located. The 

history of the BRAC statutory process makes clear that the executive branch and Con ess 
regarded the BRAC process as comprehensive,'covering "eve$' military< installation. !z 
  ow here in the legislative history is there mention of any exemption for installations involving 
the National ~uard . "  TO the contrary, the legislative history indicates that Congress specifically 

, , 

j' I0 U.S.C. $2687 note (9 29 lO(4)). 

" BRAC 2005 Definitions, available a~http:Nww.defensel1nk.miVbracldocsldefinitionsO12004.pdf. 

j4 U.S. General Accounting Office, Report No. GAO 02-433 ("GAO 2002 Report"), Military Base Closures: 
Progress 111 Conipleling Actionsfiorn Prior Realignriierrts mid Closures, Apr. 2002, at 5 n.6. 

10 U.S.C. 9 2687 note (8 2910(5)). 

'" GAO 2002 Report, at 5 n.6. - .  

'' Department of Defense Dictionary of Military and Associated Terms P D O D  Dictionary"), available at 
http:Nwww.dtic.mil/doctrine/jel/doddict/. 

" Letter from the chairman, Joint Chiefs of Staff, to the Chairman, Seaate Armed Services Committee, May 18, 
2004 (concluding that "BRAC has proyen to be the only comprehensive, fair, and effective process for . 
accomplishing this imperative"); H. REP. NO. 100-735, pt. I1 (noting that the new procedure set u$ by the 1988 . 
statute would direct the Secretary to "aN military installations in the United States") (emphasis added); H. REP. NO. 
107-333 (Conf. Rep.) (expressing the conferees' view that the Secretary must "review every type of installation") . 
(emphasis added); see also 1f7 CONG. REC. S9763-07 (daily ed. Sept. 25,2001) (statement of Sen. Dorgan) (noting 
that the BRAC commissions "say[] to every military installation in the country, by the way,,we are going to look at 

, you for potential closure" and that "every military installation is at risk of closure") (emphasis added); id ~9763-07 
. , - ~ , ( s , g e m e n t - ~ _ f - S e n . ~ L o n . ) , ( a s s e d i t  "every base, every community, every State is going to be affected by" the . 

, , 1 2005 round) (emphasis idded). Cf: H. REP. NO. 101-665 (stating that "[tlhe committee has assiduously protected 
' the 1988 base closure process in the face of numerous attempts to undermine it" by carving out exceptions thereto). . . 

. s 9 ~ c c ,  e .g .5 .  REP. NO. 101-384; S.'REP. NO. i07-62; S. REP. No. 108-Zb0(2004); H. REP. No'. JOO-735, ptp. 1-IV; 
H. REP. NO. 101-665; H. REP. NO. 107-94 (2001); H. REP. NO. 108-491 (2004); H. REP. NO. 100-1071'(1988)' - 

' , - a  
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understood that "National Guard facilities will . . .  be included in this process."?. Toward that 
end, past BRAC rounds have recommended the closure or realignment of installations relating to 
the National ~ u a r d , ~ '  and the Secretary's infrastructure inventory submitted for the 2005 BRAC- 
round lists thousands of National Guard insta~lations.~~ Accordingly, installations on which 
National Guard units'are located may be closed or realigned.63 , .'. - ? 

\ ' C 

. Moreover, wi!h regard, to such injtallatio& the terms if the BP;Ac ,siatute authorize < .  "ihe ' . 
assorciated re!o~ation,~chafi~e, or merger of ~ a t i o n a l  ~ u a r d  missions, units, and equiiment. 
Irnplicjt in the statute's definition of;ealigr&ent asX"any action which b~th~reduces and relocate6 
functions and civilian personnel positions" is the common sense notion thatwhen'a military 
installation is realigned pursuant to a national plan, something other than the property or 

(Continued.. . .) . 

(Conf. Rep.); H. REP. NO. 101-923 (1990) (Conf. Rep.); H. REP. NO. 107-333 (Conf. Rep.); H. REP. NO. 108-767 
(2004) (Conf. Rep.); 134 CONG. REC. 515554-04, S16882-01, H10033-01 (daily eds. Oct.. 12, 19,26, 1988); 136 - . 
CONG. REC. E3511-02, H7297-05 (daily eds. Sept. 1 I ,  Oct. 26, 1990); 147 CONG. REC. S9565-01, S9763-07, 
S10027-07, S13118-01, H10069-01 (dally eds. Sept. 21, 25, Oct. 2, Dec. 13,2001); 150 CONG. REC. S55 15-01, 
S5569-01, S5767-01. S7277-01, S 10945-0 1, H3260-02. H3406-02, H3445-01, (daily eds. May 17- l9,2O, June 17, 
Oct. 9, 2004). 

60 147 CONG. REC. ~5569-01 (daily id. May 18,2004) (statement of Sen. Lott) (warning that senators should - 
"[kleep this in mind[; t]he next BRAC round will include National Guard"); see also 147 CONG. REC. S9763-07 
(daily ed. Sept. 25, 2001) (statement of Sen. Lon) (arguing that the U.S. should not say to the National Guard and 
others being called up that "[bly the way, we are going to look at closing your base"); 150 CONG. REC. H3406-02 

' 
(daily ed. May 20,2004) (statement of Rep. Ortiz) (arguing that "[wle have now begun to rely so much on the 

. .  - National Guard and Reserve. [that it is] time to step back and look at what is happening" and delay the 2005 
round); 150 CONG. REC. H3406-02 (daily ed. May 20, 2004) (statement of Rep. Kolbe) (notmg that ht  supported a 

. 

2005 BRAC round even though "the 162nd Fighter Wing of thekArizona Air National Guard which is the largest air 
guard unit in the United States" was in his district). 

. 61 See, e g., 1988 Secretary's commission Report (recommending closure of Pease Air Force Base in New' 
Hampshire and directing that the 132nd Air Refueling Squadron (ANG) be relocated should local authorities decide . 
against operating the faclllty as an airport); Defense Base Closure and Realignment Commission: Report to the 
President, 199 1 '(" 199 I BRAC Commission Report") (recommending closure of Rickenbacker Air Guard Base 
("Rickenbacker") in Ohio and transfer of the 160th Air Refueling Group (ANG) to Wright-Patterson AFB in Ohio); 
Defense Base Closure and Realignment Commission: Report to the President, 1993 ("1993 BRAC Commission ' 
Report") (reconimending that the 1991 recommendation regarding Rickenbacker be modified to move the 160th Air 
Refueling Group (ANG) and the 1'21" Air Refueling Wing (ANG) to a cantonment area at Rickenbacker); 1995 
BRAC Commission Report (recommending closure of Ontario International Airport Air Guard Station in California, 
Roslyn Air Guard Station in New York, and Chicago O'Hare IAP Air Reserve Station in Illinois with relocation of 
the 126th Air Refueling Wing (ANG) to Scott AFR in Illinois and relocations of other ANG unltito locations 

. - acceptable to the secretary of the Air ~orce). 

, '  section 2912 Report, at 25-35. 
- - 7 ' , ' 

i .. - 
! 1 

1 - , , 

, - 63 A series of related prbvisidns enacted as part of the same legislation as the 1990 statute reinforce the notion that 
Congress intended to utllize the National Guard as part of a complete and efficient rmlitary force. Pub. L. No. 101- 
5 lo ,§ 143 ](a). Specifically, Congress indicated that DOD "should shift a greater share of force structure and ; 
budgetary resources to the reserve components ofthe Arnied ~'orces." Id. 4 143 1(a)(4). Co.ngress also found that 

-, "[tlhe reserve components of the Armed Forces are an essential e!ement of the national security establishment of the 
United States" and that nationafand world events "require the United States.to increase use of the ieserve 
components of the Armed Forces." id. 143 l(a)(l)-(2): 

. . *  ,. - . . 
2 .  _.  ( 

. - <  
. , -  - . :  " . . .  . . . . .  2 .  . t . '  3 .  
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installation itself is at issue. Units and headquarters have duties, responsibilities, missions and - 
tasks, a n d 3  is those that.wil1 cease, be reorganized or be relocated to sdpport the force-structure 

1 plan, in accordance with the'final selection criteria. Supporting this understanding,is the sole 
judicial interpretation of "realignment," which specifies that the Secretary may take "any action 
which . . .  involves the positioning of one group of functions or personnel relative to another a . . . . . - . . , \ ,  

4 .  . ,  .- . ? - ' , , r - "  

The BRAC statutoiy scheme itself supiorts this view, as it provides that the secretary' 
may "tike suchactions as may be necessary to close or realign any military installation, 
including the acquisition of such land, the construction of such replacement facilities, the 
performance of such activities, and the conduct of such advance planning and design as  may be 
required to tranfler functions from a military imtal1a"tion being closed or realigned to another* 
military in~tallat ion."~~ Consequently, with.respect to both the realignment arid closure of bases, 

t h e  statute contemplates that functions - "assigned duties, responsibilities, missions, or tasks of, 
an individual, office, or organization" - may be relocated from one military installation to 
another.66 Hence, the BRAC statute authorizes the Secretary to recommend and take any action 
necessary to terminate operations or reduce and relocate National Guard equipment, 
headquarters, units, andfor nlissions at any "base, camp, post, station yard, center, homeport 
facility for any ship, or other activity under the jurisdiction of the ~ e ~ a r k e n t  of Defense, 

~ 

including any leased facility."67 Because the BRAC statute applies in the first instance to 
military installations on which National Guard units are located, it necessarily also applies to' ' 

National Guard units, missions, and equipment associated with thoseeinstallations - 
\ I  

Finally, the BRAC statute covers both real and personal property.68 The statute 
authorizes the Secretary to transfer real property from aclosed or realigned installation to ^ 

another military department.6"he statute also empowers the Secretary to move any personal 
property located-at such' an installation if the property: "(i) is required for the operation of a unit, . 

c 

64 Courlry ofSeneca v Che~~ey, 12 F.3d 8, 1 1  (2d Cir. 1993) (contrasting realignment, or the tradsfer or regmuping 
of functions and personnel, with the mere elimination of a particular function or RIF at an Army depot in New York) 
(emphasis added). 

65 10 U.S.C. 5 2687 note (5 2905(a)) (emphasis added). 

DOD Dictionary, available at http://www.dtic.mil/doctrine/jel/doddict~. 

'' I0 U.S.C: 5 2687 note ($2910(4)]. 

68 Id. (8 2905(b)) (granting the Secretary authority over "real facilities, and personal property located at a 
closed or realigned military installation"). "Real property" consists of "lands, buildings, structures, utilities systems,' 
Improvements, and appurtenances thereto. Includes equipment attached to and made part of buildings and structures 

" .r8 - :- --(such as heating systems) but not movable equipment (such'as plant equipment)." DOD Dictionary, available at 
http:llwww.dtic.n~il~doctrinel~el/doddict. "Personal property" includes "[plroperfy of any kind or any interest - 
therein; ex'c'ept real property, records of the Federal Government, and naval vessels of the following categories: 
surface combatants;support ships, and submarines." Id. 

" 10 U.S.C: 5'2687 nbte.(§ 2905(b)(2)(~)).- * (  - 
1 .  . 

1 . I .  * 
2 , J  
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function, component, weapon, or weapons system at another location; (ii) is uniquely military in 
character, and is likely to have no civilian use[;] (iii) is not required for the reutilization or . 
redevelopment of the installation (as jointly determined by the Secretary and the redevelopment 
authority); (iv) is stored at the installation for purposes of distribution (includiny spare parts or 
stock items); or (v) meets known requirements of another Federal department." Accordingly, 
there is no statutory bask for l imit ing ' the,~e~retarY'~ authoritysolely to transfers ofxeal estate: . 

' - equipment may be rebcated withcfut apparent,limitafion, and-the relocation-of hkadquarten< 
' . , 

- units, or missioib betGeen one military install&ion ajld another in conjunctidn with a'closurd or ' 

, , 

realignment is permitted. However, the BRAC statute itself appears to provide no authority fory 
the retirement of equipment; as opposed to transfer or relocation of equipment, whether such - 
retirement is otherwise permissible. Again, common sense supports the statutory language: 
given the coordinated, comprehensive, and non-partisan review of military installations that the . 
~ ~ ~ ~ ' ~ r o c e s s  represents, it seems highly dubious that the closure and realignment of military , 

installations was intended to take place without concomitant changes to, and relocation of, 
equipment, headquarters, units, and/or  mission^.^' 

IV. The BRAC Statute Is the Exclusive Authority for Closure and Realignment of- 
Military Installations. 

Notwithstanding the breadth of the BRAC statute, it has been argued that two statutes 
would prohibit the closure or realignment of military installations to the extent that the closure or 
realignment implicates relocation or retirement of National Guard equipment, units, or missions: 
10 U.S.C. § 18238 and 32 U.S.C. 5 104(c). In determining whether those statutes qualify the 
authority under the BRAC statute, the most sustainable conclusion is that neither statute limits 
the ability of the Secretary or the BRAC Commission to recommkd the closure or realignment , 

of  military installations, even where the closure or realignment implicates associated relocation 
or changes to National Guard equipment, headquarters, units, andlor missions. 

'O Id. (S 2905)b)(3)(E)).- Even where such disposition involves personal propetty - such as planes or equipment - 
issued by the United States to the National Guard unit of a particular State pursuant to a Congressional earmark 
requiring that property to be located in that state, the BRAC statute's grant of authority contains no restrictions on 
disposition of planes or other equipment. See genernlh id. ($9 2901-2914). In any event, ''[all1 military property 
issued by the United'States to the National Guard remains the property of the United States." 32 U.S.C. 5 710(a). 

". 
" A 1995 General Accounting Office report confirms this reading of the BRAC p~octss, n o t q  that: 

[tlhe term base closure often conjures up the image of a larger facility being closed than may 
, actually be the case. Milithry installations are rather diversified and can include a base, camp, 
post, station, yard, center, home-port, or leased facility. Further, more than one mission or 

----functiop,n%y-4 hmsed'on a given installation[. Thus] afi ind~vidual [BRAC] recommendation 
may actually 'affect a variely of activities and hnctions without fully closing an,installation. 'Full 
closures, to the extent they occur, may involve relatively small facilities, rather than the 
stereotypically large military base. 7 .  

U.S. ~cne.ral '~csounting Office. Repon No. GAOMSIAD-95-133 ( " ~ ~ 0 i 9 9 5  ~&ort") ,  Mditnty Basel ~ n a l b i s  ' . ' 

of DOD 's 1995 Proce.is,and Reconmendations for Closure and Rehligntnent; ~ p r .  1995, at 19-20. 

, . . , 
L - . . . . ,-_. - . "  , , " .  
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A. 10 U.S.C. 5 18238. 
1 ,  

. . 
Originally enaGed as part of the National Defense Facilities Act of 1950 ~ N D F A ~ ) ,  8 - 

18238 of title 10, U.S. Code, provides that: , 

,[a] unit of the Army National  aid i f  the United States or tl& Air ~ a t i o n a l  ~ & d  bf& , 
' 

, .  ~ ~ i i t e d  ~tates 'kz~'no1 be relo'chted or W,ithdraw& lo~de; this' chapter: without the conseht , , 

-. of the gqiernot of the State-or, in !he<ase bf the District of Columbia, the commanding 
general of the ~a t iona l  Guard of the ~ i s t i i c t  of ~ o l u m b i a . ~ ~  

Enactment of the NDFA was spurred by Congressional concern about the lack of * 

facilities in the post-World War 11 era for.the greatly expanded National ~ u a r d . ~ ~  Congress 
therefore authorized the Secretary to acquire and equip facilities as necessary to support reserve 
components, including the National ~ u a r d . ~ ~  Because reserve units had encountered difficulties 
sustaining their units in communities with insufficient manpower, Congress directed the 
Secretary to determine whether the number of units located in an area exceeded the area's 
manp~wer . '~  Toward that end, Congress granted the Secretary "final authority" to disband or 
remove a unit from an area, but directed him to consult with the governor about a National Guard 
unit before making a final decision.76 In 1958, during a routine'recodification of title 10, the 
consultation requirement transformed into the "consent" requirement now found in the current 

4 .  

version of the stat~te.~'  

Although thk dbjectives of the NDFA and BRAC are disparate, 5 18238 appears to - 

require gubernatorial consent before a unit of the National Guard may be relocated or withdrawn. , 
Notably, however, 9 18238 governs only those relocatiolls or withdrawals "under this chapter," a 
phrase that consistently has been interpreted as relating to the provisions of the chapter in which 

-the limitation or definition exists.78 The chapter under which 8 18238 falls - chapter 1803 - 

7' I 0  U.S.C. 5 18238 (emphasis added)., 

. - 
73 H.R. REP. NO. 81-2174 (1950); S. REP. NO. 81-1785 (1950).-. 

. .  1 .  

74 National ~ e f e n s k  Facilities ~ c t :  Pub. L. No. 81-783, $5 2-8 (1950); S. REP. NO. 8111785. Since its enactment, 5 
18238 has been amended on four occasions to remove surplusage and redes~gnate sections. Act of Aug. 10, 1956 
(70A Stat. 123); Pub. L. No. 85-861 (1958); Pub. L. No. 97-214 (1982);Pub. L. No. 103-377 (1994). , 

75 Pub. L. No. 8 1-783, $4(a)(l); S. REP. NO. 81-1.785. . . - -~ 
"S. REP. NO. 81-1785; Pub. L. NO. 81-783, 8 4(b). AS &acted, $ 18238 required simply that "the governoi . . . , - 
shall have been consulted with regard to such'withdrawal or change oflocation.'! Id.; see S. Hrg. on S. 960 (1949) 
(discussing whether the consultation requirement should be converted to axonsent requirement or deleted ' 
altogether). J . , . , 

, *  - , 
r I L  . . 

> - ," _ ,. 1 , " . , , 77 pub: L. NO. 85-86;, $ids. REP. NO. 85-2095'('1958). Neither t6e legislation nbr its legislative history an . 
--r- --T .expl?nat~on for this transformation. Id 

- ? 

78 Porflnnd Go[fCIub v. C.I.R., 497-U.S. 154, 164-65 (1990) (holding that the phrase "allbwed by this chapter"' 
cannbt be rendered superfluous); Green v. Brontley, 981 F.2d 544,518-19 (1 1th Cir. 1993).(holdingthat a ~ t d e r d  ' ' 

-Aviation Administration repeal of a pilot certificate constituted action "under this chapter': within the meaning of a, . , 
' ,1 . . . . 

2 
, - .  

8 .  

, ,. , 
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' addresses "Facilities for Reserve Components," and neitlier cross-references nor mentions 
BRAC, which is contained in chapter 159. Consequently, we conclude that the relocation or 
withdrawal of National Guard units associated with a closure or reali ment.pursuanito the 7$" BRAC statute does not require gubernatorial consent under 9- 18238. - 1 

A r B. 32 U.S.C: 5 104(r). , a -_ 
. > 

1 
0 - >  2 ,  

* - .  I I ili 
a .  

Section 104 of title 32, W.S. Code, sits fpith the,loc$iin, 6rganization, and coqnand of . - -  
~ a t i o n a l  Guard units. SGbsection (c) stat<~ that 

? 

[t]o secure a force the units of which when combined will form complete higher tactical 
units, the President may designate the units of the National>Guard, by branch of the Army 
or organization of the Air Force, to be maintained in each State and Territory, Puerto 
Rico, and the District of Columbia. However, no change in the branch, organization, or 
allotnzent o a unit located entirely within a State may be rnade without the approval ofits 

8 d governor. , , .  

As or&inally incorporated in the National Defense Act of 1916 ("NDA"), 5 104(c) 
focused solely on the President's power to designate National Guard units, and did not include 
the prohibition barring changes in the branch, organization, or allotment of certain units absent 
gubernatorial approval.8' - 

- In 1933, Congress amended the NDA to authorize the President to order the National 
Guard into federal service upon a Congressional declaration of emergency, rather than via 
draft.82 congress also undertook certain unrelated modifications to the NDA, among them the 

- addition of a proviso to 4 104 requiring a governor's approval prior to a "change in the allotment, 
branch, or arm" of certain National Guard units.83 In explaining the reasoning for this addition, 

~, 

. .  (Continued .) 
statute providing exclusive jurisdiction over review of orders'issued under Chapter 20 of Federal Aviation Act); see 
also Nat'l Cable & Teleconlm; Ass'n v BrandXInternet Servs.,t 125 S .  Ct. 2688,2718 (2005) (Scalia, J. dissenting) 
(acknowledging that#the Federal Communications Commission could not use its Title I powers to impose common- 
camer-like requirements, since the statute provided that a "'telecommunicat~ons carrier shall be treated as a 
common carrier under this chapter only to the extent that it is engaged in providing telecommunications services' 
(emphasis added), and 'this chapter' includes Titles I and I1 " (emphasis in original)). 

. L 
79 Although we conclude that-neither $ 18238 nor $ 104(c) requires gubernatorial consent before a National Guard 
unit or base may be realigned or closed, nothing prevents the Secretary or his representative from consulting with 
state governors and reaching mutually-~atisfactoia~reernents, so long as the Secretary's recoinmendations are 
based on the statutory criteria. The discretion to decide whether to consult with the governors, however, lies with 
the Secrothry. 

32 U.S.C. 1 0 4 ( ~ ) ~ ( e n ~ ~ I i a s i s  added). 
I ' 

- 9 

H.R. REP. NO. 73-141 11 933). -.*. -T 
* - , " 

=??-y-? ---y - ,  
1 ,; 

14: S. REP. NO. 73-1 35 (1933); Pub. L. NO. 73-64, $ 18 (1  933). 
, - _' > 

- Pub. I;. No. 73-64,' 6.6; H.R. REP. NO. 73-141. In 1956, during the revision of title32 and without explanation, 
' 

the proviso was rewritten as rseparate sentence. Pub. L..No. 84-1028 (1956); S.. REP-NO: 84-2484 (1956). , . .  - 
, *  < 2 .- > I  . * . *  . 

< . .  . . , . . ' -  . 
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. - 2 ,  " .  

. \ "  

the House ~omn,ittee on Mili,tary ~ f f a i r s  stated that "that where 6 State has gone to considerable 
'expense and trouble in organizing and housing a unit of a branch of the service, [the] State L ' y  
should not arbitrarily be compelled to accept a change in such 

. Although the statute does not define "branch,-organization or allotment," these terms 
likely refei to the mission;'btructure, or lbcatf6n pf a National *Guard unit.85 On its'face,.§ 104(c). 
requires gubernatorial +mylit before a "cbnge in the branch, organization? or allotrheh of a 
[Natiqrral Ghard] unit located e&iiely hithin a State may be made."" At the same time, a wide 
range of recommended changes to the mission, structure, or location of a National Guard unit on 
a military installation falls under BRAC authority,'As the BRAC statute authorizes relocation or 
change to National Guard equipment, headquarters, units, andlor missions corollary to the 
closure or realignment of military instal~ations.~' Some of those proposed changes also alter the 

. brarich, organization, or allotinent of a National Guard unit as provided in 32 U.S.C. 104(c). 

Consequently, one may argue that a conflict appears to exist between 3 104(c), which 
requires gubernatorial approval prior to a change in the "branch, organization, or allotment of a 
[National Guard] unit located entirely within a ~ t i t e , " ~ ~  and the BRAC statute, which neither 
contains nor contemplates gubernatorial approvaLg9 An analysis of the text, purpose, and 
legislative history of the BRAC statute indicates that the National Guard is not exempt from its , . 

exclusive and plenary authority.  heref fort to the extent that there is a conflict, 
BRAC controls.9o 

7 

C. 10U.S.C. 5 2687. , . 

Section 2909(a) of the B K A ~  statuie, entitled "Restriction on Other Base Closure 
Authority," flatly states that "during the period beginning on November 5, 1990, and ending on 
April 15, 2006, this part shall be the exclusive authority for selecting for closure or realignment, 
or for carrying out any closure or realignment of, a military installation inside the United 
states."" Section 2905(a)(l)(A) provides broad authority to the Secretary: "In closing or, 

I )  

84 H R REP. NO. 73-141 (emphasis added). 
. I  

" ~otobl? ,  none of the& terms lends itself to a definition that includes "equipment," "personal pdperty,'. or planes; ' " 

104 does not appear to require gubernatorial approval for changes to same, whether under the BRAC statute or. 
. otherwise. ' 

. . 1 - 
, 86 32 U.S.C. $ 104(c). 

"See part 111, srrpm. . * ,  . 
< ,  

32 U.S.C. S 104(c): 
. -  - . . " ,  7 , - ..-- < :;g;;ZYCr;;.Tm-?-T- ..-= f.c: ,- ?"" -' . 7 a 

l o  U.S.C.'$,2637 note (8s 2901-2914):The BRAC s take  cbntains no stke or local approval requirementi - 
, \ whatsoever. See generally id. 

c ,  . . 
90 . , . . .See part 111, slrpro: - , < .  - . ,% 

, . .. - .  > .  , + 

5 . . ,  - > 

I ( .  , ) -  

I 'I Id. (8 2909(a)) (emphasis added). 
1 - .  I 

-, a - . . .  , s  ._ - 
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I 

8 .  

realigningarzy military installation under this'part, the Secretary may take such actions as may be * 

necessary to close or realign[.]" Nothing in the BRAC statute or the 2001 and 2004 amendments 
pertaining to the 2005 Round appears to limit application of the BRAC process to closures or 
realignnlents of a certain size and impact. ~ndeed, the statute explicitly provides that the , 
Secretary may close or ~ealign military installations "without.regard,to section[] 2i587."92, - 

~herefoie ,  the threshold requi;ements contailied h § 2687(a).cannot be usedto impede closures 
, . . , 

ap-lipments made under BRAC authority.93 , -, , , - . . 
1 I 

Congress made clear in the BRAC statute that the BRAC-process is not requiredLfor 
actions taken For reasons of national security and military emergency.% Because of the BRAC 
statute's waiver of ':sections" of tj 2687,95 the Secretary no longer has to certify such 
justifications to Congress and BRAC is not a restriction on that other base closure authority.96 . 
The waiver provision, which states that the Secretary "ma close or realign military installations 

T7 under this part without regard to . . . sections" of 5 2687, seems designed to ensure that neither- ' 
the laborious notification and layover procedures under $2687(b) and (d), nor the size thresholds 

- 

outlined in $2687(a), preclude the  Secretary-from utilizing the BRAC process to close or realign' -, 

installations. What is less clear is whether the exceptions to BRAC's exclusivity under tj 2909 
- ' 

for "closures and realignments to which section 2687 of title 10, United States Code [this . 
,. section], is not applicable" means that the BRAC process is only mandatory for those closures 

that affect an installation where at least 300 civilian personnel are, authorized to be employed or 
realignments that involve reductions by more than 1,000, or 50%, of authorized civilian 
personnel.98 

Reading the BRAC statute's waiver provision in conjunction with the "exclusivity" 
provision,99 one possible rendering is that the BRAC process is the sole mechanism for closing ' 
and realigning military installations regardless of the size of the impact, and that the exception in 
§2909(c)(2) is designed solely to ensure that the waiver provision does not unintentionally . 

92 Id. ($290S(d)). - 

t X  

93 To the extent that 8 2687 applies, however, 4 2687(a) ~ontainsstron~ Ihnguage indicating that closures may only 
proceed according to, BRAC and its related statutes: "Notwithstanding any other provision of  law . . . " Hence, any* 
action whlch: (a) closes an installation at which at least 300 civilian personnel are authorized to be employed, or (b) 
realigns an installatiidthat meets the 5 2687(a) threshold via the transfer of functions and personnel. including those 
of the National Guard, proceeds irrespective of other provisions of law, such as 32 U.S.C. $ 104(c). 

I 

94 10 U.S.C. S 2687 note (5 2909(c)(2)). 
, . 3 

95 Ik. (5 2905(d)). 
- - --_ II 

96 see I0 U.S.C.-$ 2687(c):., . . 
, '  . 3 

. . , -  , . 
'9' Id; 9.2687 noie (8 2905(d)(2)). 

' 

. \ - 
9 8 / d . $ 2 6 8 7 ( a ) .  . .' , . 

. <  t < -  

- 9f Id. 9 2687 note ($ 2909). . I -  

> <  - . / 
P 1 . , - . "  . . , ( I  . I .  

. .. I . '  
, - 

. ,. . .. ++ ~ - - , .  , "c.  " I 
Y . '  . <  ,. , J -  " _ < 4 ,  

. - 
3 ,  > , % *  {l-6, ,. > $%, 3 , , .  \ 3 
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- ,  I ( 
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preclude the President from carrying out closures and re~lignments for national security and 
military elnergency reasons outside the ~ ~ ~ ~ ' ~ r o c e s s .  This reading makes themost sense; - 
given the broad definition of military installation, the absence of any referent to numeric 
thresholds under "this part," and the comprehensive nature of the BRAC statute and $ r o c e s ~ . ' ~ ~  

. , . - 

-. Another $ossible reading, however, is that the waiver provision merely ensures that t& , 

. secretary i i  hot  precluded f r p  maki,tig closures and lealign&ents by.any subskctioi-of 5 2687 ' 
- , 

and that the excebtion to excltisivity in $ 2909(c)(2) for closu~is and realignmkkts "to which 
section 2687 . . .  is not appliiable" leaves discretion not only for national security purposes, but 
for recommending closui& and realignments that would not have required compliance with the 
prior statutory scheme under 5 2687(a). 

. The view that'the BRAC statute is less exduihe  for actions thataffect less thdn the 
numerical thresholds of civilian pekonnel contained in 5 2687(a) appears to be erroneous for two 
reasons. First, the BRAC statute supplants 5 2687. Second, such a view reads the exception to 
exclusivity clause in 5 2909(c)(2) so as to utilize 5 2687(a) as a restriction.of the Secretary's 
authority to close or realign installations under BRAC, along with-related relocations of, and 
changes to equipment, headquarters, units and/or missions;.instead of apresewation of the . ' 

Secretary's authority for recommending closures and realignments that would not have required 
compliance with the prior statutory scheme, such as national security m~vements . '~ '  The BRAC 
statute specifically waived any encumbrances from "sections 2662 and 2687 of title 10" in the 
Secretary's execution of closures and  realignment^.'^^ 

~esolut ion of the above conflict does not impact the analysis,with respect to 4 18238. 
Nor does it extend the limitations contained in 5 104(c) to recommendations for closure or 
realignment that transfer military property. However, if it were determined that B ~ C  is not the , 

exclusive mechanism for closure or realignment of military installations below the numeric - 
thresholds contained in $ 2687(a), in those instances where other mechanisms for closure or 
realignment exist, there is no apparent authority for utilizing a discretionary statute to evade. 
other legal ~imita t ions . '~~ 

- -I 

- ,  

100 . . See part 111, supm. 
L - - 

IOI See Part I!I.BJu~M. 

. . 
'02 lO_U.S.C. $ 2687 note ($ 2905(d)(2)). ' . , .  

'03 This would not l$ld true ~f the,BRAC sfatute implicitly repealed these other provisions. ,While federal courts 
make an effort to harmonize potentially conflicting stake:, the Supreme Court has recognized repeals by 
implication "if there is an irreconcilable conflict between the two provisions or if theJater Act was clearly intended 

l.-.v-tp-'cove[r] , thG'%h"ol&'bject of the earlier one."' Branch v. S~nitlt, 538 U.S. 254,256-57 (2003) (Stevens, J., 
, concumng) (internal c~tatlon omitted). The comprehensive nature-of the BRAC statutory scheme, combined with 

the legislative history indicatmg-express intent to-limit the influence of local politics and include National Guard 
' functions, equipment, and un~ts  in the 2005~round: lend strong support to the notion that Congress intended to ' ,. . 

. - 
occupy thedfield of closures and realignnlents with this legislation. - , 

, -. . 
\ - . '  . 4 

- 1  - ' . I  . - .  . , 4'. . - . , * I '  
- .  _ - I  . , 

, - . 2 )  

+ ,  g: * ". . * - , r a s ,  L ., . . ... . + ,'.,.-.:'-.:< t . , L  1-7r .>., - ( ? < ,  I .. x . . . . . .  , > ,  
, . P 4 .  _ , - .  1 

* .  . I - , , . . > .  I . - .  ' r. 
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D. BRAC's Statutory Scheme Envisibns Limited , .  Involvement by State or Local 
Government In ~edommendations to Close or  Realign Military Installations. 

- There are additional reisbns for interpreting the BRAC process is the exclusive 
- 

mechanism for closure or realignment of bases, with no requirement for gubernatorial consent - 
even Gitb respkct to recoinmendations for'militarj installations below the numeric threshold - - 

< , - contained in § 2687(a).' I ,  . ( .  . , I \ ,  . . $ '  . 
* ,  

Congress created thd BRAC process to ieduce parochid o b s t k e s  to realignment 
and closure. Prior to enactment crf the BRAC statute, the Secretary noted that "the ~ e ~ a r t m e n t  
of Defense is unable to close or realign unneeded military installations because of impediments, 
restrictions, and delays in~posed by provisions of law."'04 Senator Warner similarly related that 
the Secretary "requested that Congtess enact legislation to remove the various impediments in 
law that prevent timely closure of military  bases.^'^' Senator Boschwitz~also characterized an 
earlier version of the BRAC statute as an effort to "remove[] Congress from micromanaging 
each and every proposal to close a-military base."'06 subsequent to fhe BRAC statute's passage, 
Congress has rejected attempts to overturn the BRAC Commission's recommendations for 
closure and realignment and has rejected allowi'ng "parochial concerns [to] override the needs of - 
the military."107 Thus, in passing the BRAC statute, Congress sought to eliminate the . 
interference of localized interests in the efficient operation and realignment of the national 
military structure. 

Accordingly, the BRAC statute requires gubernatorial consultation only for the limited 
purposes of disposing of "surplus real property or facilit[ies]," and considering the availability of 
public access roads, subsequent to any BRAC closure or rea~ignment.'~' BRAC itself thus 
eliminates the need to consult governors in matters realigning National Guard installations and 
affected personnel, equipmenti and functions, except for these residual matters. 

E. The BRAC Statute Is the ~ o r e ' ~ e c e n t  and comprehensive 'statute. 

Moreover, to sa jan  existing legal restriction like ,§ 104(c) controls whenever it conflicts 
w i t h  a legit imate exercise  o f  BRAC authority>everses the well-settled principle of statutory 

\ \ 

1 0 4  H. REP. NO. 100-73.5, pt. I. . - 

'OS 134 CONG. REC. S16882-01 (daily ed. Oct. 19, 1988) (statement of Ranking Member Warner). , . 
. ' ,  

I' 134 CONG. REC. ~15554-04  (daily ed. Oct. 12, 1988)(&atkent of sen. Bosyhwitz). 

lo' 147 CONG. REC. 510027-07 (daily ed. Oct. 2, 2 0 0 1 ) ( s t a t ~ n t  of Sen. ~ c ~ h i n ) .  ' . . 
* ,  . . . 

'08 10 ~ s . c .  5 2687 (d 2905(b)(2)(&(~)). The secretary must also inventory and identify any ~ e ~ o v e r ~ ~ $ n o n a ~  
' property" six months after any Presidential approval of a closure and realignment, and then consult with thelocal 

redevelopment authority, local government, or designated state agency to discussthe use of such property in the . 
. , redevelopnlent plan of the vacated or condensed installation. Id. 4 2905(b):.'~ee supra note 68. . , . . >  

, . ,  
v .  

I .  . s 

' -  . , . _  , - .  .. . 
. , ,  , 

, - - - ' ' i, 1 ' t ;  # . < . ? .  -18 ' * ", ,,.. .I 1 .  I .  ' ._. . -. 
\, - . - 8 '  , . . . * .. , .- . a-  . . . - . ; :  . " *  ' ,- - - ,-> """ . '  ' " '  - . . -  . , . < 3 . ' . . \  . -,  I - '  ' : \ + I ^?. _ I  . _ . . 
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construction: "To'thg extentthere is a conflict, the rnost recen;lypassed statute or rule . 
prevails."'09 

Congress originally passed 5 1 O4(c) in 191 6. Its last action on the statute was a technical 
amendment in 1988.'.1° Meanwhile, Congress enacted the BRAC statute-is 1990 and authorized . J 

, the currqnt B ~ C  round in 2001 and 2004: These latest authirizations included significant , .  

amendments to the BRAC Statute, in;ludirig $ 2914c('c.Special Procedures for ~ a k i n ~  . . . 
e ', ' ~zc0,mmendations fdr Realignments and Clbsures for 2005 Round"), which re&i;es the 

secTetary to "consider any notice received from a local government . . . [that] would apprbveof 
the closure or realignment of the installation," but permits the Secretary to make the 
recommendations "[n]otwithstanding" this input "based on the force-structure plan, 
infrastructure inventory, and final selection criteria otherwise applicable to'such 

, recommendations.""' These more recent, specific provisions in the BRAC statufe trump those 
of earlier, more general statutes.Ii2 

Congress is presumed to have knowledge of prior ~ ta tu tes"~  and precedents114 when it 
enacts legislation, and with this understanding in mind, it made the BRAC statute "the exclusive 
authority" for closing and &aligning n~ilitary facilities and functions. Earlier siatutes that 
address the same topic have no force. - 

< 

Io9 Fanner 11. McDoniel, 98 F.3d 1.548, 1556 (9th Cir. 1996) (quoti& ~budet te  v. Balsette, 923 F.2d 754,757 (9th 
Cir. 199 1 )) (enlphas~s added); Internal 'kl Union, Unifed Auto., Aerospace & Agric. Implenienf Workek, Local 73 7 
11. Auto Glnss Dnplo~~ees Fed Credit Union, 72 F.3d 1243, 1248-1249 (6th-Cir. 1996). The Supreme Court has 
similarly commented in the context of conflicting statutes and treaties that "'when a statute which is subsequent in- 
time is inconsistent with a treaty, the statute to the extent of conflict renders the treaty null."'Breard v. Greene, 523  
U.S. 371,376 (1998)(quoting Reidv. C&erf, 354 U.S. 1, 18 (1957)). 

"O This analysis pertains equally to S) 18238. -, 

I l l  10 U.S.C. 2687 note (9 2914). ~ h k  Secretary is also required to explain iis decision to accept or reject the local a 

government input in its recommendation. Id. (g 2914(b)(2)(C)). 

, I! United States v. Estate ofRomani, '523 U.S. 517, 530-33 (1998) (holding that a later, specific statute trump'an 
earlier, more general statute). - 

1 
I 

. s ,- . , , *  " . . 
"3~.g-,-&g,o&nx, 51-5U.S. 50, 56 (l995) ("!It isnot unco-on to refer to othe;, related legislative enactments 

w - G n  interpreting specialized statutory terms,' since Congress is presumed to have 'legislated with reference to' . > ' * those terms.") (quoting Goilow-Pe~.etz v. UnitedStntes, 498 U.S. 395,407-408 (1991))). 
L .  

I I 4  . E.g . Connon y Unrv. of c/&ogo, 441 'u.s. 677,699 (1979) (:'ln,sum,,jt is not only appropriate but also.realistic 
to presume that Congress was tlioroughly familiar with these-unusually important precedents from this and otlier . 
federal courts and that it expected its enactment to be interpreted in conformity with them."). 

< .  . .  . . 
I I . . .- . ,  " , . 

, I "  _ . . . = - 
, - 

' / * .  , ( - *  . '  . .: ' " , F. ,A _ .* " -. - " , : 
t ;  ' > > >  * a .  , , >> ::, :.' ' 2 3 

. . ,-. el9 > ,  .<' , . . . ,< ', - 1 , -' ~ - + *  - . "  I 
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V. Challenges to the 20,05 BRAC Closures and Realignments. 

A. The BRAC Comrnirrioo ~b~ Only Make Changes to kkomrnendations That 
Substantially ~ e v i a t e  From the Force-structure Plan and Final Criteria. 

, < 

. The Secretary's discretion in making r~commendatims is delimited by. statute to . 
 compliance " ,  with the selectioh criteria, force:structure plan,~and'infrastructure inventory for the- 
Armed Forces and military installatiohs~~orldwide. ~imil@rl~,*the BRAC ~om~&ibf i  plays an . - 

inte@al but defined role in reviewing the secretary's recommendations. In makingits own 
. 

recolnmendations to the President, the BRAC Commission is only granted statutory'authority to 
make changes to the Secretary's recommendations "if the Commission determines that the 
Secretary deviated substantially from the force-structure plan" based on the Secretary's ' 

assessments of national security and anticipated funding, and "final criteria" outlined in $ 
2913."' 

For example, in making its recommendations,.the BRAC Commission may 1101 take into 
account for any purpose any advance conversion planning undertaken by an affected community 
with respect to the anticipated closure or realignment of a military instal~ation."~ The final 

" selection criteria specified in fj 2913 "shall be the only criteria to beused, along with the force- - 

.... sthcture plan and infrastructure inventory in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005.""' Hence, - - 
even if the BRAC Commission believed that other law conflicts with the Secretary's 
recommendations under exclusive BRAC authority, the statute does not appear to either require . I 

or permit the BRAC Commission to delist recommendations on this basis. - , 

" . ,  B. There Is No Judicial Review Available for Challenges to BRAC. 

Even if $ 18238 or $ 1 O4(c) required gubernatorial consent or approval for BRAC's , 
reafipment of military installations that impact National Guard.functions, there appears to be no 
cause of action or judicial review available for.the failure toobtain such consent or approval. 

- ,  

I.  The Statutes Do Not Provide a Right of Action. - 
As the Supreme Court has established: "private rights of action to enforce federal law 

must be created by ~ongress .""~ However,,nothing in the text of the BRAC statute, $ 18238, or 

. - 

: , 1 

, . 
. , 

"' 10 U.S.C. 5 2687 note ($4 2903(d)(2)(~), 2913). . 
7 -  , ' ' l 6  Id. (4 2903(d)(2)(E)). I 

, 
' I7 Id. (S 29 13(9).' ~ l i h o u g h  conpress added the infrastrutture inientbry to $8  2912 and 2913(f),in later 

~ a i n Z 5 d i S i i f s T i t  ~~~nit~dd-irio the Commission's directives in $ 2903(d)(2)(B). Id. (8s 2903(d)(2)(B), 2912(a)(I), 
29 1'3(f)). 

- ,  
% - ,  

" ,  
' .  
. . ' I f  ~ft&nder v. ~011dov0(532 U.S. 275,286 (2001). . 

% I 

. I .  
, " 

, ' , .  . . .  
$ 8 .  - 

I .  I 
. , . . . - 
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? ' , '  

- $ I O4(c) explicitly provides for a right'of action.l19 Without a potential cause ofaction, a party 
cannot file even a declaratbry judgment suit. As the ~ e c l a r a t o r ~  Judgment Act is "procedural 
only,"'20 a party must ref& to an actial cause of action to gain jurisdiction under tfie statute."' 

r 

 oreo over, it is unlikely that a coun would find an implied right of action-in the BRAC 
' - , statute,' § 18238, or § 104(c). In analyzing.mlhether a statute creates a private right o f  action,.the 

' 

, supreme Court recently confinied that, where-an explicit cause of action is.absent, a p&ty bears . . . , 

- a heavy burden to e&ablish that Congress nonktheless intendid to authorize remedies for private 
litigants.'22 ~ e i t h k r  S 18238 nor $ 104(c) provides any indication that Congress intended to 
create a private right of action. Like the statutes i1.1 Sandoval and Gonzaga ~ n i ~ e r s i t ~ ,  both 
statutes are devoid of the "rights-creating language" apparent in statutes such as Title VI and 
Title I X . ' ~ '  The language of $ 18238 states that "no change . . : may be made without the A , -- / 
approval of its governor" while the language of 5 104(c) states that "[a] unit . . . may not be 
relocated or withdrawn. . . without the consent of the governor of the State[.]" This langhage is 
entirely different from that which the Suprenie Court has stated was sufficient to create a private 
right of action, even under the pre-~andoval standard.'24 Additionally, no party has asserted that 
the BRAC statute confers any rights on any individuals. 'And even if a statute is phrased in 
explicit rights-creating terms, "a plaintiff suing under an implied right of action still must show 
that the statute manifests an intent 'to create not just a drivate right but also a private 

Therefore, is it unlikely that a court would impute Congressional intent to create a 
private right of action under the statutes at issue.'26 

- s 

Haw. Motor Sports Ctr. v. Babb~tt, 125 F. Supp. 2d 1041, 1046 (D. Haw. 2000) (holding that the BRAC statute 
did not expressly or impliedly create a private right of action). - 

' lo Skelly 0 1 1  Co. v. Phillips ~etroleutn Co., 339 U.S. 667, 671-72 (1950). 

121 ~ h k ,  although the Declaratory Judgment Act expands the courts' remedial pow&, it is not an independent basis 
ofjurisdiction. Id.; Hawaii Motor Sports Ctr, 125-F. Supp. 2d at 1045-46. 

"' Correcrionnl Servs. Corp. y:.Mnlesko, 534 U.S. 6 1, 67 n.3 (2002) ("Just last Term it .was noted that we 
abandoned the view of Bornk decades ago, and have repeatedly declined to revert to the understandmg of private 

.I causes of action that held sway 40 years ago.") (internal quotation marks omitted) (citing Sandoval, 532 U.S. at 
287). For ~llustrations of the expansive approach to implied private rights of action that has since been abandoned ' 
see Cannon v. Utiiv. of Chicngo, 441 U.S. 677 (1979); Cot? v. Ash, 422 U.S. 66 (1975); J.I. Cnse Co. v. Borak, 377 

. 
U.S. 426 (1964): ... 

' ~ ' 4 2  U.S.C. i2000d; 20 U.S.C. I68 l(a). SeeSandova1, 532 U.S. at 288 (internal quotations omitted); Gonzogo 
Univ. v. Doe, 536 U.S. 273,284 n.3 (2002). 

" S ,  . r ,  - 
'"Allen v:StrrttBd.bf Elections, 393 U . S .  544, 555 (1969) (hdlding'that 5 5 of the Voting Rights Act, which . 

provided that "no person shall be denied the right to vote for fa~lure to comply with this section," entitled appellants 
to seek a declaratory judgment that a new state enactmentwas covered by the Act in light of.the'explicit rights . ' 

. , language and the clear purpose of the Act). ' 
"----- T... - - . - '" Gonzaga Univ:, 536 U.S. at 284 (citing Snndoval, 532 U.S. at 286) (emphasis in original). 

L . 
, Iz6 Id: ai284 n.3. , 1 . - . . 

, . *  * ,  , - . _  I % . , 
? .. - 
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. , 

Even if analyzed under the pfe-~andoval factor test, the statutes at issue focus upon . - 
actions taken by the United States and do not "protect" any individual's interestk. The statutes 
limit the ability of the United States to relocate or withdraw units absent gubernatorial consent. 
The language of the text of the statutes does not indicate that Congress passed them to protect' 
goveri~ors. These statutes focus on the entity regulated -the United States. Thus, there is "no 
in~plication of an intent to confer rights on a particular class , -  ofpersons."12' . .-' ~ 

. 2 1  . . , I * ,  

1; any event, i t  is irrelevant whether Congress intended to benefit from the - 
statutes. The essential inquiry is whether Congress unambiguously conferred a right and not 
whether vague "benefits" or "interests" are enforceab~e. '~~ Just as the Court in Gomagat 
University summarily dismissed the plaintiffs argument that Congress intended him to benefit 
from the statute, such an argument would likely be dismissed here because there is noexplicit 
"righis-creating" language in thk statutes at issue.' 

2. The Supreme Court Has Held That ~ s r t i e r  May Not Bring Suit to , 

Challenge BRAC Pursuant to the APA. 
. , 

The sbpreme Court's holding in Dalton v. ~'ecter"~ precludes iny chaiiknge to BRAC 
under'the Administrative Procedure Act (APA).,"~ In Dalton, the Court held that the actions of 
the Secretary and BRAC Commission could not be reviewed under the APA because they are not 
"final agency  action^."'^' Actions taken by the Secretary and BRAC Commission have "no - , 

direct consequences" for base closings until the President makes the final decision. Until that 
time, BRAC's recon~mendations are tentative and the equivalent of the ruling by a subordinate 
o f f i c i a ~ . ' ~ ~  

Moreover, the President's final decision is not subject to review under the APA because 
the President is not an "agency."'33 Any claim that the President exceeded the terms of the 
BRAC statute or failed to honor $ I O4(c) or $ 18238 is not a constitutional claim, but a sfatutory 
one."' Indeed, the Supreme Court in Dalton noted that it has "distinguished between claims of 

. , / 

127 , ~andovcll, 532 U.S. at 289. 

128 Gonrnga Urziv., 536 U.S. at 283. 
- ,  

5 1 1  US. 462 (1994). 

130 5 U.S.C. 70 1 el seq: . " 

* .  

, 13 '  Dnlton, 51 1 U.S. at 469 . \ I  i 

1. . 
. . . . ', * I32 ~ d .  at 46$70: . ; J , 

8 < ' I  

- - , * .  . 
13' 1 2 . - a t . 4  (citing ~mnklin'v: ~ a m c j ~ u s e t t s ,  . . 505 U.S. 788 (1992)). . 

,. -1. . '....'"+-.- r * ,  , 7 " .  . 134 . . 
. Id. at 474. . . L .  , . * . . , . - '  . - . + 

% > , . , . I I .  

I . . ,  , '. - t 

I . -  . . 
. - . - 

8 .. i r * ,  T -  - - I TL , * A 1  _ , . , , - , ', .", 22 . a A ,'. , .. . . *  - 
L ' . . . - "  

, . . " 
'-6 . . . 

- ,  I r l  . (  ,-?- 
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constitutional violations and-claims that an official has acted iri excess of  his statutky authority," 
suggesting that Biveni actions would be foreclosed a ~ ~ w e 1 1 . ' ~ ~  As such, the President's decision 
is not subject to review where the 'statute "commits the decision to the discretion of the 
  resident."'^^ Stated plainly, "claims %imply alleging that the President has exceeded his 
statutory authority are not 'constitutional' claims, subject toijudicial review."'37 Because the , 

- : ~ R 4 ~ ' s t a t u t e  "does io t  at all limit the President's dis~retio? in deciding to adopt BRAC's . 
, recomrnendati&ns, the court cannot revieb "[hlow tbe~resident chooses to exercise the 

+ 
discretion Congress has granfe'ed him[. J""' 

. , 

Only one court has found, in the 'face of Dalton, judicial power to review executive 
action. In Role Moclels America, Inc. v. ~ f i t e , ' ~ ~  a panel ofthe D.C. Circuit found judicial 
review available for the failure to adhere to notice requirements once the Defense Department - 

published a rule of decision and obligated itself to convey closed military base property to a 
state-created development corporation. The panel attempted to-distinguish itself from the 

< I  Supreme Court by characterizing Dalton as applying only to matters "that have1found.a lack of 
final agency action."'40 The Dalton Court, however, made clear in a discussion of an analogous 
circumstance that it could not review even a President'sfinal decision with respect to the 
recommendations: "the president's decision to approve or disapprove the orders [is] not 

' 
I '  

reviewable, because 'the final orders embody Presidential discretion as to political matters ' 

, , beyond the competence of the courts to adj~dicate.""~' Thus, Dalton controls any APA 
challenge to the BRAC process. Any attempt to bring suit in this context'under the APA should 
fail. 

VI. ~oac~us ion .  
I ' 

The Secretary may recommend the closure and realignment of installations on which 
- 

National Guard units are located, as well as the relocation of or chariges to equipment, 

% .  

g .- '" Id. at 472 (citing Bh~ens v. Six-Unknown Fed. Narcotics Agenrs, 403 US. 388,396-97 (1971) (distinguishing 
between "actions contrary to [a] constitutional prohjbition" and those "merely said to be in excess of the authority 
delegated . . . by thelCongress"); Wheeldm v. Wheeler, 373 U.S. 647, 650-52 (1963) (distinguishing between "rights - 
which may arise under the Fourth Amendment" and "a cause-of action for abuse o f  the [statutory] subpoena power 
by a federal officer"). ' 

'36'ld. at 474. - )  , 

- - 

13' Id. at'473. ' 

138 Id. at 476; accord  ohi in v. Rice, 992 ~ . 2 d  376,381 (1st Cir. 1993) (holding that B ~ A C  commission 
' 

recommendation for closure o f  Air Force base was not "fina1,agency action"). . 
r ;  . . 

* Role Models AIII . lnc. v. White, 3 17 F.3d 327,331 (D.C. Cir2003). 
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headquarters, units, and/or hissioni asspciated with those closures and realignmehts, without 
seeking or obtaining the consent of the governors of the states in which the changes would take ' - 

place. The closures and realignments discussed in this memorandym fall within BRAC's text 
and purpose to establish an efficient and apolitical method of determining'how best to allocate 
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the nation's military resources. To tlie extent any recommendation might implicate § 18238 or 9 
104(c), the'more receht azd ~ o & ~ r k h ~ r k i v e ~ ~ ~ ~ ~  statute appears to co6trpl: Finally, a's neither 
t h e ' ~ k 4 ~  statute nor§ 18238 br 5 1 O4(c) provide for cause of,action: and as the Supieme 
Court has~already'rc$ected BRAC chdlehges brought SO thk APA, a declaiatpry 
judginent action or an APA suit to challenge either the BRAC's recommendations or the 
President's decision regarding those recommendations should fail. 
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This memorandum describes legal and policy constraints on Defense Base 
. Closure and Realignment Commission (Commission) action regarding certain base 

closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base 
Closure AC~)? such as the final selection crite~ia,~ but rather will focus on other less 

1 Major, Judge Advocate General's Corps, U.S. Army. Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under $ 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
Pub. L. No. 101-510, Div B, Title XXIX, Part A, 104 Stat. 1808 (Nov. 5,1990), as amended by Act of 

Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title 111, Part D, 5 344@)(1), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title XXVIII, Part B, $4 2821(a)-(h)(l), 2825,2827(a)(l), (2), 105 Stat. 
1546, 1549, 155 1; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, $ 1054(b), Div. 
B, Title XXVIII, Subtitle B, $4 2821(b), 2823,106 Stat. 2502,2607,2608; Act ofNov. 30, 1993, Pub. L. 
No. 103-160, Div. B, Title XXIX, Subtitle A, QQ 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908(b), 
291 8(c), Subtitle B, 55 2921(b), (c), 2923, 2926,2930(a), 107 Stat. 191 1, 1914, 1916, 1918, 1921, 1923, 
1928, 1929, 1930, 1932, 1935; Act of Oct. 5, 1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, fig 
1 O7O(b)(l5), 1 O7O(d)(2), Div. B, Title XXVIII, Subtitle B, $4 28 1 l,28 12(b), 28 l3(c)(2), 28 l3(d)(2), 
2813(e)(2), 108 Stat. 2857,2858,3053,3055,3056; Act of Oct. 25, 1994, Pub. L. No. 103-421, Ej 2(a)-(c), 
(f)(2), 108 Stat. 4346-4352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $4 
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XXVIII, Subtitle C, $5 2831(b)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept. 23,1996, Pub. L. No. 
104-201, Div. B, Title XXVIII, Subtitle B, $9; 281 2(b), 2813(b), 110 Stat. 2789; Act of Nov. 18, 1997, Pub. 
L. No. 105-85, Div. A, Title X, Subtitle G, 4 1073(d)(4)(B), (C), 11 1 Stat. 1905; Act of Oct. 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G, 4 1067(10), Div. C, Title XXVIII, Subtitle C, $4 2821(a), 2822, 113 
Stat. 774, 853,856; Act of Oct. 30,2000, Pub. L. No. 106-398, $ 1, 114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, $ 1048(d)(2), Div B, Title XXVIII, Subtitle C, Ej 282101, 
Title XXX, $9 3001-3007,115 Stat. 1227,1312,1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, (j 1062(f)(4), 1062(m)(l)-(3), Div. B, Title XXVIII, Subtitle B, 4 2814(b), Subtitle D, 
Ij 2854, 116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Div A, Title VI, 
Subtitle E, (i 655(b), Div. B, Title XXVIII, Subtitle A, (j 2805(d)(2), Subtitle C, fj 2821, 117 Stat. 1523, 
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obvious constraints on Commission a ~ t i o n . ~  This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY,' as an illustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 1 30H aircraft of the 9 14' Airlift Wing (AFR) to the 3 1 4th 
Airlift Wing, Little Rock Air Force Base, AR. The 9 1 4th's headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 1 oth Space Group (AFR~) at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distribute the eight KC- 135R aircraft of 
the 1 07 '~  Air Refueling Wing (ANG~) to the 10 1 Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 10ISt 
will subsequently retire its eight KC-135E aircraft and no Air Force 
aircraft remain at ~ i a ~ a r a . *  

-- - 

1721, 1726; and Act of Oct. 28,2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle I, 8 1084(i), Div. B, 
Title XXVIII, Subtitle C, S;$ 2831-2834, 118 Stat. 2064,2132. 

Base Closure Act 8 29 13. 
4 Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 
as of this writing DoD has refused to provide their analysis to the Commission. See Letter fiom DoD 
Office of General Counsel (OGC) to Commission Chairman Principi (June 24,2005) (with email request 
for information (RFI)) (Enclosure 1) and Letter from DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with email RFI )  (Enclosure 2). These documents are available in the electronic 
library on the Commission website, www.brac.gov, filed as a clearinghouse question reply under document 
control number @CN) 3686. 
5 DEPT. OF DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 2 OF 2: DETAILED 
RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited in this paper 
are identified by the section and page number where they appear in the recommendations presented by the 
Secretary of Defense on May 13,2005. 

Air Force Reserve 
' Air National Guard 
8 The justification, payback, and other segments of AF 33 read: 

Justification: This recommendation distributes C- 130 force structure to Little Rock 
(17-airlift), a base with higher military value. These transfers move C-130 force structure 
fiom the Air Force Reserve to the active duty - addressing a documented imbalance in 
the activelreserve manning mix for C-130s. Additionally, this recommendation 
distributes more capable KC-135R aircraft to Bangor (123), replacing the older, less 
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This recommendation, AF 33, includes elements common to many of the other 
Ai r  Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC- 135E aircraft. Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M. Annual recurring savings after 
implementation are $20. lM, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$l99.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of [DEPT. OF 
DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. 1, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the infrastructure of the communities to support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all recommendations affecting the &tallations in this 
recommendation. 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use constraints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include $0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration. 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed. There are no known 
environmental impediments to the implementation of this recommendation. 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107' 
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD'S 2005 SELECTION PROCESS AND RECOMMENDAT~ONS FOR BASE CLOSURES AND 
REALIGNMENTS (GAO-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft fiom a unit of the Air 
Guard of one state or territory to that of another 

The legal and policy considerations related to Commission action on each of these 
elements are discussed below. While several of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-135R aircraft . . . to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

9 These units have a dual status. Although often referred to as units of the "Air National Guard" or "Army 
National Guard," these units are only part of the National Guard when they are called into Federal service. 
When serving in a state or tenitorial role, they form a part of the militia (or guard) of their own state or 
territory under the command of their own governors. When called into Federal service, the units form a 
part of the National Guard, a part of the Armed Forces of the United States under the command of the 
President. 
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Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce." 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief. Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.12 

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

10 Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfall, 
the Air Force would also suffer greater operational impediments from statutory directions on the basing of 
specific akhmes  today than under the conditions that prevailed in the early 1990s. 
1 1  Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questionable. Absent a later action by Congress or the President, or a fime 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
l2 Although both 4 2904(c)(2) of the Base Closure Act and 10 USC fi 2687(c) permit the realignment or 
closure of a military installation regardless of the restrictions contained in each "if the President certifies to 
the Congress that such closure or realignment must be implemented for reasons of national security or a 
military emergency," 10 USC @ 2687(c), this language does not relieve the armed forces from the statutory 
provisions that result from the Base Closure Act process. 
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at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated airframes. In 
instances where the recommendation would move aircraft without any associated units, 
hnctions or substantial infrastructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the service. l 3  . 

13 For example, in AF 32, Cannon Air Force Base, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distribute the 27" Fighter Wing's F-16s to 
the 115" Fighter Wing, Dane County Regional Airport, Truax Field Air Guard Station, 
WI (three aircraft); 1 14' Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150" Fighter Wing, Kirtland Air Force Base, NM (three aircraft); 1 13" Wing, 
Andrews Air Force Base, MD (nine aircraft); 57" Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 388" Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 27& Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force backup inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27" Fighter 
Wing's aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "distribution" of 
airframes independent of any personnel or function exceeds the authority granted to the Commission in the 
Base Closure Act and, depending upon the other issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that 
do not require the authority of the Act and to effect changes in how a unit is equipped or organized. Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment could in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and funding where the distributions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates inffastructure changes with those distributions. 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required only where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be employed,"14 or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that in~tallation.'~ The Department of Defense may carry out the closure or 
realignment of a military installation that falls below these thresholds at wi11.I6 

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the following actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914'~'s headquarters moves to Langley Air Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC-1 35R aircraft . . . to . . . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC-135E aircraft . . .. 

The Department of Defense does not require the authority of the Act to move 
groups of eight aircraft,17 or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language directing the movement or retirement of small 

l4 10 USC $ 2687(a)(2). 
10 USC $ 2687(a)(3). 

l6 By definition, the Base Closure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not applicable, including closures and realignments carried out for 
reasons of national security or a military emergency referred to in subsection (c) of such section." Base 
Closure Act $ 2909(c)(2). 
17 Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircrafl where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statute, page 15. 
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numbers of aircraft, often without moving the associated personnel.'8 Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
law,2o the Air Force could carry out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the courts.21 

l 8  For expmple, AF 44, Nashville International Abport Air Guard Station, TN, calls for the movement of 
four C- 130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 
19 For example, AF 34, Schenectady County Airport Air Guard Station, NY, calls for the movement of four 
C-130 aircraft fiom Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base infrastructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of I5 F-16s with no job losses and no associated base infrastructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F-16s with an estimated total 
loss of five jobs and no associated base infrastructure changes. 
20 See in particular the discussions of the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an 
Air National Guard unit, page 1 1, and; the retirement of aircraft whose retirement has been barred by 
statute, page 15. 
2 1 Although Congressional Research Service recently concluded it is unlikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The Availabilitv of Judicial Review Reearding 
Militaw Base Closures and Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 24,2005). 
See the discussion of the use of the Base Closure Act to effect changes in how a unit is equipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise conflict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation from the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation fiom the list." 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C-130H aircraft of the 914th Airlift Wing 
(AFR) to the 3 14& Airlift Wing, Little Rock Air Force Base, AR. The 
91 4 t h ' ~  headquarters moves to Langley Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC- l35R aircraft of the 107'~ 
Air Refueling Wing (ANG) to the 101" Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101 " will 
subsequently retire its eight KC-135E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure fiom the Air Force Reserve to the active duty - addressing a 
documented imbalance in the active/reserve manning mix for C-130s."~~ Many other Air 
Force recommendations include similar langua e directing the reorganization of flying 
units into Expeditionary Combat Support unit.$ the transfer or retirement of specific 

22 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page 1 1, to retire aircraft whose 
retirement has been barred by statute, page 15, and to transfer aircraft fiom a unit of the Air Guard of one 
state or temtory to that of another, page 17. 
23 Emphasis added. 
" See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186' Air 
Refueling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated personnel,25 or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United 
Under the Base Closure Act, "the term 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased facility."27 The purpose 
of the Act is to close or realign excess real estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, ''the term 'realignment' includes any action which 
both reduces and relocates functions and civilian personnel positions but does not include 
a reduction in force resultin @om workload adjustments, reducedpersonnel or funding 
levels, or skill imbalances," A "realignment," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft fiom one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mix2' are outside the authority granted by the Act. The Commission 
must act to remove such provisions h m  its recommendations. 

effect that the 120' Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending ia effect that the 1 19Ih Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit. 
25 See notes 1 8 and 1 9 above. 

Base Closure Act §2901(b) (emphasis added). 
27 Base Closure Act 9; 29 lO(4). This definition is identical to that codified at 10 USC 9; 2687(e)(l). 
28 Base Closure Act, $29 lO(5) (emphasis added). This definition is identical to that codified at 10 USC 
$ 2687(e)(3). 
29 For example, AF 39, Mansfield-Lahm Municipal Airport Air Guard Station, OH, "addressing a 
documented imbalance in the active/Air National Guard/Air Force Reserve manning mix for C- 130s'' by 
closing "Matisfield-Lahrn Municipal Airport Air Guard Station (AGS), OH," distributing "the eight 
C-130H aircraft of the 179" Airlift Wing (ANG) to the 9 0 8 ~  Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 14 '~  Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC-135R aircraft of the 
107" Air Refueling Wing (ANG) to the 101" Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagara." The recommendation is silent as to the disposition of 
the 1 0 7 ~  Air Refbelin Wing of the New York Air Guard. The recommendation would % either disband the 107' , or change its organization from that of a flying unit to a ground 
unit.30 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 
expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 1 86th Air 
Refueling Wing's KC-1 35R aircraft to the 1 2gth Air Refueling Wing 
(ANG), General Mitchell Air Guard Station, WI (three aircraft); the 1 34th 
Air Refueling Wing (ANG), McGhee-Tyson Airport Air Guard Station, 
TN (three aircraft); and 101" Air Refueling Wing (ANG), Bangor 
IntemationaI Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft invent0 . The 186th Air Reheling Wing's 7 fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in  DON^' 21, Recommendation for Closure and Realignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

- -- -- 

30 If the intention is to disband the unit, additional legal issues are present. The end-strength of the Air 
National Guard is set by Congress. Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
31 Department of the Navy 
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Johnstown, PA, the Navy proposes to "close Naval Air Station Joint Reserve Base 
Willow Grove . . . deactivate the 1 1 1 th Fighter Wing (Air National Guard)." In AF 38, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 1 1 9th 
Fighter Wing's F-16s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates "the reduction in F- 
16 force structure and the need to align common versions of the F-16 at the same bases 
argued for realigning Hector to allowits aircraft to retire without oflying mission 
back~ill."~* 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to carry out such actions. 

By statute, "each State or Territory and Puerto Rico may fix the location of the 
units . . . of its National ~uard ."~)  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined will form 
complete higher tactical units . . . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its governor."34 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal govenunents, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.35 

Several rationales might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

32 Emphasis added. 
33 32 USC (j 104(a). 
34 32 USC (j 104(c). 
35 Memorandum, Ofice of the Chief of Staffof the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: BI-0068 ("The Air Force has not received consent to the proposed 
realignments or closures from any Governors concerning realignment or closure of Air National Guard 
installations in their respective states.") (June 16,2005) (Enclosure 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, would themselves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these statutes.37 Each of these lines of reasoning would require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a service that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of. .  . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter38 without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~ o l u m b i a . " ~ ~  
It could be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base closures and realignments, Section 2687;' 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particular circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat. 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that "laws effective after December 3 1, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is limited to venfymg 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act, so that the Commission has no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facilities for Reserve Components, 10 USC $$ 18231 er seq. 
39 10 USC jj 18238. 
40 10 USC § 2687. 
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members have received compensation from the United States as members of the National 
Guard may not be disbanded.'" While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an b'organization of the National Guard whose members have 
received compensation fiom the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be implied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn fiom the text of the National Defense Act of 1916 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at all P times."4 This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrarns 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the Legislative and Executive branches of Federal ~ o v e r n m e n t , ~ ~  they 

4' 32 USC 9 104(f)(l). 
42 32 USC 9 102. 
43 See Pemich v. De~artment of Defense, 496 U.S. 334 (1990); see generally Youngstown Sheet & Tube 
Co. v. Sawver, 343 US.  579 (1952) (Steel Seizures). 
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also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~onst i tu t ion .~~ Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation from the United States as members of the National Guard, of the 
  resident.^^ 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

In AF 33, the Air Force recommends that the 10ISt Air Reheling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

44 See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d ed. 1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"natural law of war." See note 45, below. 
" Another potential inhibiting factor is that certain militia units enjoy a statutory right to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8, 1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may be a part of the National Guard and entitled to all 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war: Provided M e r ,  That for purposes of 
training and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch. 1041,70A Stat. 633. Although this statute has relevance only 
to the militia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 
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Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 

, 

retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force from retiring more than 12 KC- 135E during FY 
2 0 0 4 . ~ ~  Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC-1 35E aircraft of the Air Force in fiscal year 2005.'"" It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC- 135E, but also C- 130E and c - ~ ~ o H . ~ '  

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting from the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act would control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring certain 

46 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 4 134,117 Stat. 1392 (Nov. 23,2003). 
47 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, Div. 
A, Title I, Subtitle D, 4 13 1, 118 Stat. 181 1 (Oct. 28,2004). 
'* See Senate 1043, 109" Cong., A Bill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, Ij 132 ('The Secretary of the Air Force may not 
retire any KC-135E aircraft of the Air Force in fiscal year 2006") and 8 135 ("The Secretary of the Air 
Force may not retire any C- 130E/H tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congressional Research Service Memorandum, Base Realienment and Closure of National Guard 
Facilities: A~dication of 10 USC 4 18238 and 32 USC 6104(c], Flynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted fiom the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC- 135R aircraft of the 107'~ 
Air Refueling Wing (ANG) to the 101'' Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation would effectively transfer the entire complement of aircraft 
from a unit of the New York Air Guard, the 1 0 7 ~ ~  Air Refueling Wing, to a unit of the 
Maine Air Guard, the 1 0 1 Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of another.50 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

50 See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "trwfer four C-130H aircraft" to the 1 8 9 ~  Airlift Wing of 
the Arkansas Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, calls for the 
movement of four C-130Hs from Nashville, Te~essee  to Peoria, Illinois, and four C-130Hs to Louisville, 
Kentucky. 
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Guard of a particular state or the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concern discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or temtory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation fiom the force-structure 
report or the final selection criteria set out in the Base Closure A C ~ . ' ~  

'' Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired through congressional add (June 30,2005) 
(Enclosure 4). 
SZ The final selection criteria are: 

(a) Final selection criteria. The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
( I )  The current and future mission capabilities and the impact on operational 

readiness of the total force of the Department of Defense, including the impact on joint 
warfighting, training, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobilization, surge, and fiture total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the inhstructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified in subsection @) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment h m  the proposed closure or realignment of military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity of the Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

(f) Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the force-structure plan and infrastructure 
inventory referred to in section 29 12, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, 9 2913. 
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the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation from the force-structure plan or the final selection criteria. 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list. 

Author: Dan Cowhig, Deputy General ~ o u n s e l w  6 
Approved: David Hague, General Counsel ),fl y/I4 
4 Enclosures 
1. Letter fiom DoD Office of General Counsel (OGC) to Commission Chairman Principi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter fiom DoD OGC to Commission Deputy General Counsel Cowhig (with ernail 
RFI) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: BI-0068 (June 16,2005). 
4. Memorandum, Office of the Chef of Staff of the Air Force, Base Realignment and 
Closure Division, subject: inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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DEPARTMENTOFDEFENSE 
OFFICE OF GENERAL COUNSEL 

1000 DEFENSE PENTAGON 
WASHINGTON, DC 20301 - 1 600 

June 24,2005 

The Honorable Anthony J. Principi 
Chairman 
Defense Base Closure and Realignment Commission 
252 1 South Clark Street, Suite 600 
Arlington, Virginia 22202-3920 

Dear Chairman Principi: 

The Department of Defense is pleased to respond to Commission inquiries concerning the 
2005 Base Realignment and Closure (BRAC) recommendations. The Deputy General Counsel 
of the Commission, Mr. Dan Cowhig, by e-mail dated June 10,2005, requested detailed legal 
analyses regarding the authority of the Department of Defense to make and implement certain 
recommendations affecting the Air National Guard. Mr. Cowhig also requested a description of 
any consultation or coordination that may have occurred between the Department of Defense and 
the Governors and Adjutants General regarding the proposed realignments of Air National Guard 
units. Information regarding Air Force consultation with Governors and Adjutants General is 
being provided under separate cover; you may expect to receive that information in the next few 
days. 

The remaining four questions requested a series of legal opinions addressing the 
Department's authority to make and implement the recommendations forwarded to the 
Commission concerning Air National Guard units and equipment. We recently received word 
from the Department of Justice that on May 23,2005, you requested similar legal advice fiom 
the Attorney General. In keeping with its common ~ractice, the Off~ce of Legal Counsel (OLC) 
has asked us to provide our views concerning these issues, and we will do so soon. As a 
consequence, we believe it would be premature and inappropriate for the Department to provide 
its views on these issues to the Commission in advance of OLC's opinion for the Commission. 

I certify that the information contained herein is accurate and complete to the best of my 
knowledge and belief. If you have any questions concerning this response, please feel free to 
contact me at 703-693-4842 or nicole.bayert@osd.pentagon.mil. 

- -  JL- . 6,. .----- _ _  -- 
~ g o l e  D. Bayert 
Associate General Counsel 
Environment & Installations 

( ENCLOSURE l I 
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Cowhig, Dan, CIV, WSO-BRAC 

From: 
Sent: 
To: 
Cc: 
Subject: 

RSS dd - WSO BRAC Clearinghouse 
Friday, June 24.2005 9:06 AM 
Cowhig, Dan, CIV, WSO-BRAC 
Flood, Glenn, CIV, OASD-PA; Hoggard, Jack, CTR, WSO-OSD-DST JCSG 
OSD BRAC Clearing House Tasker C0285 ANG realignments in conflict with USC law 

Attachments: BRAC Subpoena.pdf 

Attached is the updated response to your inquiry, OSD Clearinghouse Tasker C0285 (PDF file is provided). 

BRAC 
~bpoena.pdf (136 KI 

OSD BRAC Clearinghouse 

-----Original Message----- 
From: Cowhig, Dan, Wl WSO-BRAC 
Sent: Friday, June 17,2005 10:57 AM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CN, WSO-BRAC; Meyer, Robert, ORl OSD-ATL 
Subject: RE: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC law 

Clearinghouse - 

Thank you. The memorandum indicates that a further response is pending. Please keep the tasker open until the 
answer is complete. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 
www. brac.aov 

Fmm: RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 17, 2005 10:18 AM 
To: Cowhig, Dan, W, WSO-BRAC 
Cc: Sillin, Nathaniel, W, WSO-BRAC; C W ,  Robert, W, WSO-BRAC 
Subject: FW: OSD BRAC Clearing House Tasker #CO28S ANG realignments in conflict with USC law 

Attached is the response to your inquiry, OSD Clearinghouse Tasker # C0285. 
(PDF file is provided.) 

OSD BRAC Clearinghouse 

Subject: RE: OSD BRAC Clearing House Tasker #0285 ANG realignments in conflict with USC law 
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Attached is the answer to subject tasker. << File: BI-0056,CT0285, Dan Cowhig, 16 Jun O5.pdf >> 

-----Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Friday, June 10, 2005 S:09 PM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Hague, David, CN, WSO-BRAC; Meyer, Robert, O R ,  OSD-ATL 
Subject: BRAC Commission RFI 

Clearinghouse - 

Please respond to the following: 

The Governors and Adjutants General of various states have indicated they believe some or all of the 
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC I8238 
and 32 USC 104, as well as the authority of the various states to raise, maintain and command their 
respective militias under the state and Federal statutory law and constitutions. Please provide a detailed 
analysis of application of these statutes to the proposed realignment actions involving the Air National Guard. 
Please include an analysis of the underlying issues of the division of powers between the state and Federal 
governments. The analysis should specifically address whether and why the proposed realignments would or 
would not violate existing law. 

The Governors and Adjutants General of various states have indicated that in their view the Department of 
Defense did not adequately consult or coordinate with the Governors and Adjutants General regarding the 
impact of the proposed realignments of Air National Guard units recommended by the Department of Defense 
on their homeland security missions. Please describe in detail the consultation or coordination that occurred 
between the Department of Defense and the Governors and Adjutants General regarding the proposed 
realignments of Air National Guard units. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to relocate specified aircraft from one state's Air National Guard to the Air National 
Guard of another state fall outside the scope of authority established by the Defense Base Closure and 
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a 
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another 
state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act 
of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority 
established by the Defense Base Closure and Realignment Act of 1990, as amended. Please provide a 
detailed analysis of whether and why a recommendation to retire aircraft is or is not consistent with the 
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe some of the realignments 
of Air National Guard units recommended by the Department of Defense may violate the Constitutional 
separation of powers between the executive and legislative branches of the Federal Government. Some of 
the aircraft the Department of Defense has recommended for removal from specific states were purchased by 
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General 
of various states have suggested that removal of those aircraft from the designated state's militia and the 
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the 
President's power as Commander-in-Chief to contravene Congress' exercise of its power to authorize, equip 
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the 
proposed realignment actions involving the Air National Guard. 

Thank you. 

VIR 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
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2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhia@wso.whs.mil ~mailto:dan.cowhia@wso.whs.mil> 
www. brac.aov 
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IsO6 DEFENSE~PENTAGON 
WASHINGTON, DC 20301 -1 600 

July 5,2005 

Mr. Dan Cowhig 
Deputy General Counsel 
Defense Base Closure and Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, Virginia 22202-3920 

Dear Mr. Cowhig: 

This letter responds to your e-mail to the BRAC Clearinghouse, dated June 24,2005. 
You asked for the legal advice the Department of Defense received regarding the authority of the 
Department to make and implement certain recommendations affecting the Air National Guard. 
You also requested copies of any pertinent documents. 

Those involved in developing BRAC recommendations for the Secretary's consideration 
were advised by counsel regarding the authority of the Department of Defense to make and 
implement certain recommendations affecting the Air National Guard. The substance of this 
advice is protected from disclosure by the attorneyclient privilege. 

If you have any questions concerning this response, please contact Mrs. Nicole D. Bayert, 
Associate General Counsel for Environment & Installations, at 703-693-4842 or 
nicole. bavert@osd.~enta~on.mil. 

//-y 
Frank R. Jimenez 
Acting Deputy General Counsel 
(Legal Counsel) 

ENCLOSURE 2 0 
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Message Page 1 of 1 

Cowhig, Dan, CIV, WSO-BRAC 
..---I_ __-..---____CI ---- -" ----.-"- --.--.I.- 

From : RSS dd - WSO BRAC Clearinghouse 

Sent: Tuesday, July 05,2005 12:29 PM 

To: Cowhig, Dan, CIV, WSO-BRAC 

Subject: FW: Response to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24 
email 

Attachments: Response to Commission request for legal advice on guard signed.pdf 

Attached is the response to your query OSD BRAC Clearinghouse # 0418, in PDF format. 

OSD BRAC Clearinghouse 

-----Original Message----- 
From: Rice, Ginger, Mrs, OSD-ATL 
Sent: Tuesday, July 05,2005 12:16 PM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Yellln, Alex, CTR, OSD-An; Casey, James, CTR, OSD-ATL; Alford, Ralph, CTR, OSD-An; Meyer, Robert, CTR, 
OSD-ATL; Buzzell, Brian, CTR, OSD-An; Harvey, Marian, CTR, OSD-ATL 
Subject: FW: Response to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24 enail 

Attached is the response to Clean'nghouse tasker 41 8 or 419 - please process appropriately. 

Ginger 8 Rice 
OSD BRAC Office 
(703) 690-61 01 
-----Original Message----- 
From: Bayert, Nicole, Ms, DoD OGC 
Sent: Tuesday, July 05,2005 11:54 AM 
To: Rice, Ginger, Mrs, OSD-ATL 
Cc: Potochney, Peter, Mr, OSD-ATL; Yellin, Alex, ClR, OSD-ATL 
Subject: Response to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24 ernail 

Please ensure attached gets to clearinghouse for appropriate action - including provision to Congress wlin 48 
hours. Thanks. 

Nicole D. Bayert 
Department of Defense 
Associate General Counsel 
(Environment & Installations) 
703-693-4842;  fa^ 693-4507 

CAUTION: This message may contain information protected by the attorney-client, attorney work product, 
deliberative process, or other privilege. Do not disseminate without the approval of the Office of the DoD General 

Counsel. 
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Cowhig, Dan, CIV, WSO-BRAC 

From: 
Sent: 
To: 
Cc: 

Subject: 

Cowhig, Dan, CIV, WSO-BRAC 
Tuesday, July 05,2005 11 :05 AM 
RSS dd - WSO BRAC Clearinghouse 
Hague, David, CIV, WSO-BRAC; Sillin, Nathaniel, CIV, WSO-BRAC; Meyer, Robert, CTR, 
OSD-ATL; Cirillo, Frank, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC 
RE: OSD BRAC Clearinghouse Tasker #0418 - BRAC Commission RFI 

Clearinghouse - 

Request update on status of RFI. No response to date. 

VIR 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 
www. brac.aov 

Fmm: RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 24, 2005 5:11 PM 
To: Alford, Ralph, CTR, OSD-An; Yellin, Alex, ClR, OSD-ATL; Buzzell, Brian, CTR, OSDATL; Casey, James, ClR, OSDATL; Meyer, 

Robert, CIR, OSD-ATL 
Cc: Cowhig, Dan, CIV, WSO-BRAC 
Subject: OSD BRAC Clearinghouse Tasker #0418 - BRAC Commission RR 

Please provide a response to the inquiry below and return to OSD BRAC Clearinghouse NLT noon on Wednesday 29 
June 2005, with the designated signature authority, in PDF format. 

Thank you for your cooperation and timeliness in this matter. 

OSD BRAC Clearinghouse 

-----Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Friday, June 24, 2005 4:47 PM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Hague, David, CN, WSO-BRAC; Sillin, Nathaniel, CN, WSO-BRAC; Meyer, Robert, CTR, OSD-An; Cirillo, Frank, CIV, 
WSO-BRAC; cook, Robert, av, WSO-BRAC 
Subject: BRAC Commission RFI 

Clearinghouse - 
Please respond to the following: 

What legal advice did the Department of Defense receive on the questions given below during the formulation of the base 
closure and realignment recommendations? Please provide copies of any pertinent documents. 

The Governors and Adjutants General of various states have indicated they believe some or all of the 
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC 18238 
and 32 USC 104, as well as the authority of the various states to raise, maintain and command their 
respective militias under the state and Federal statutory law and constitutions. Please provide a detailed 
analysis of application of these statutes to the proposed realignment actions involving the Air National Guard. 

1 
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Please include an analysis of the underlying issues of the division of powers between the state and Federal 
governments. The analysis should specifically address whether and why the proposed realignments would or 
would not violate existing law. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to relocate specified aircraft from one state's Air National Guard to the Air National 
Guard of another state fall outside the scope of authority established by the Defense Base Closure and 
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a 
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another 
state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act 
of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority 
established by the Defense Base Closure and Realignment Act of 1990, as amended. Please provide a 
detailed analysis of whether and why a recommendation to retire aircraft is or is not consistent with the 
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe some of the realignments 
of Air National Guard units recommended by the Department of Defense may violate the Constitutional 
separation of powers between the executive and legislative branches of the Federal Government. Some of 
the aircraft the Department of Defense has recommended for removal from specific states were purchased by 
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General 
of various states have suggested that removal of those aircraft from the designated state's militia and the 
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the 
President's power as Commander-in-Chief to contravene Congress' exercise of its power to authorize, equip 
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the 
proposed realignment actions involving the Air National Guard. 

If they exist, legal opinions on these matters fall within the ambit of "all information used by the Secretary to prepare the 
recommendations." 

Please expedite your response to this request. 

VIR 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 6942974 
Fax 703 699-2735 
dan.cowhia~wso.whs.mil 
www. brac.sov 

From: RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 24, 2005 9:06 AM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Flood, Glenn, U V ,  OASD-PA; Hoggard, Jack, OR, WSO-OSD-MT JCSG 
Subject: OSD BRAC Clearing House Tasker C0285 ANG realignments in conflict with USC law 

Attached is the updated response to your inquiry, OSD Clearinghouse Tasker C0285 (PDF file is provided). 

<< File: BRAC Subpoena.pdf >> 

OSD BRAC Clearinghouse 
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From: Cowhig, Dan, UV, WSO-BRAC 
Sent: Friday, June 17, 2005 10:57 AM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, UV, WSO-BRAC; Cook, Robert, QV, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL 
Subject: RE: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC law 

Clearinghouse - 

Thank you. The memorandum indicates that a further response is pending. Please keep the tasker open until the 
answer is complete. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhia@wso.whs.mil 
www. brac.aov 

From: RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 17, 2005 10:18 AM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC 
Subject. MI: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC law 

Attached is the response to your inquiry, OSD Clearinghouse Tasker # C0285. 
(PDF file is provided.) 

OSD BRAC Clearinghouse 

Subject: RE: OSD BRAC Clearing House Tasker #0285 ANG realignments in conflict with USC law 

Attached is the answer to subject tasker. << File: BI-0056,CT0285. Dan Cowhig, 16 Jun 05.pdf >> 

-----Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Friday, June 10, 2005 5:09 PM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, UV, WSO-BRAC; Hague, David, UV, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL 
Subject: BRAC Commission RFI 

Clearinghouse - 
Please respond to the following: 

The Governors and Adjutants General of various states have indicated they believe some or all of the 
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC 18238 
and 32 USC 104, as well as the authority of the various states to raise, maintain and command their 
respective militias under the state and Federal statutory law and constitutions. Please provide a detailed 
analysis of application of these statutes to the proposed realignment actions involving the Air National Guard. 
Please include an analysis of the underlying issues of the division of powers between the state and Federal 
governments. The analysis should specifically address whether and why the proposed realignments would or 
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would not violate existing law. 

The Governors and Adjutants General of various states have indicated that in their view the Department of 
Defense did not adequately consult or coordinate with the Governors and Adjutants General regarding the 
impact of the proposed realignments of Air National Guard units recommended by the Department of Defense 
on their homeland security missions. Please describe in detail the consultation or coordination that occurred 
between the Department of Defense and the Governors and Adjutants General regarding the proposed 
realignments of Air National Guard units. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to relocate specified aircraft from one state's Air National Guard to the Air National 
Guard of another state fall outside the scope of authority established by the Defense Base Closure and 
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a 
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another 
state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act 
of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority 
established by the Defense Base Closure and Realignment Act of 1990, as amended. Please provide a 
detailed analysis of whether and why a recommendation to retire aircraft is or is not consistent with the 
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe some of the realignments 
of Air National Guard units recommended by the Department of Defense may violate the Constitutional 
separation of powers between the executive and legislative branches of the Federal Government. Some of 
the aircraft the Department of Defense has recommended for removal from specific states were purchased by 
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General 
of various states have suggested that removal of those aircraft from the designated state's militia and the 
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the 
President's power as Commander-in-Chief to contravene Congress' exercise of its power to authorize, equip 
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the 
proposed realignment actions involving the Air National Guard. 

Thank you. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhia~wso.whs.mil ~mailto:dan.cowhiabwso.whs.mil> 
www. bracaov 
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16 June 2005 

Inquiry Response 

Re: BI-0068 

Requester: OSD Clearinghouse 

Question: Identify whether or not the respective Governor consents to each proposed 
realignment or closure impacting an Air Guard installation. 

Answer: The Air Force has nol rcceived consent to the proposed realignments or 
closures from any Governors concerning realignment or closure of Air National Guard 
installations in their respective states. There are no letters from any Governor, addressed 
to the Air Force, withholding consent to realigtlment or closure of Air National Guard 
instaliations in their respective states. However, there is one letter. (attached) from 
Pennsylvania Governor Rendell to Secretary Rumsfeld, non-consenting to the Navy 
closure impacting the I I 1 th Fighter Wing, Pennsylvania Air National Guard (ANG), at 
Naval Air Station Joint Rescrve Base (NAS JRB) Willow Grove. 

I certify that the information contained herein is accurate and complete to the best of my 
knowledge and belief If you have any questions, feel free to contact me. 

Approved 

>b 
D A V D  L. JOHANSEN, Lt Coi, USAF 
Chief, Base Realignment and Closure Division 

Willow Gme - 
Rendell Itr.pdf.. . 

ENCLOSURE 3 u 
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May 26,2005 

The HonoraMs Donald W. Rumsfeld 
Sccrctary of Defense 
The Pentagon 
1 135 Defense Pentagon 
Arlington, VA 20301 

Dtar Secretary Rumsfeld: 

Thc Department of Wense recamendatim for the 2005 Base Rcatignment and 
Closure (BRAC) process included a lecommsndation to deactivate the I 1 1" Fighter Wing, 
Pennsylvania Air National Guard, Willow C3rove Air Reserve Station. 

I am writing to advise you officially that, as Oovemol ofthe Cormnonwalth O$ 
Pennsylvania, I & not coluent to the deactivation, rchation, or withdrawd of the 1 1 1 
Fighter Wing. 

?bt mommtnded deactivation of the 11 1' Fighter Wing has not been coord'itcd 
with me, my Adjutant Geneml, or member0 of her staff. No one in authority in the 
Pennsylvania Air National Guard was camulted or wen brief& about this rtcommendcd 
action before it was announced publicly. 

The racommeaded deactivation of the 11 1" Fighter Wing appam to be be m d t  of r 
seriously flawed pmam that has comp(dy overlooked tbe important rate of the states with 
regard to thcir Air Nationd G u r d  units. 

Sincerely, 

Edward G. Rendell 
Covernor 

Cc: Thc Honorable Anthony J. Prhcipi 
The Honorablc M e n  Sptcter 
Thc Honorable Rick Santom 
The Honorable AI1yson Schwartz 
The fionorablo Michaol Firzpatrick 
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30 June 2005 

Inquiry Response 

Re: 81-0099 - ANG aircmf? acquired through congressional add 

Requester: BRhC Commission 

Question: 

Request the following information with rcspect to Air National Guard aircrafi that were 
purchased over Ihe past 20 yews with congressional add money. Specifically, we need 
the type aircraft, tail number. location, date received by gaining unit, source of funding 
(FY, appropriation, etc). Please forward this information XLT than 31 Jun 05 as it 
supports a commission event. 

Answer: 

The requested information i s  provided in the attachment (4 pages). This information was 
provided by the Narional Ciuard Bureau. 

Approved I r 

-s\& DAVID L. J HANSEN, Lt Col, USAF 

Chief. Base Realigmnent and Closure Division 

ENCLOSURE 4 n 
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Fet6 B& 52 16s FW. McEnhre ANGB. SC 7 095 
1995 
7995 
1995 
1 995 
t 995 
1995 
1 995 
1995 
19% 
1995 
1995 
1985 
1995 
1995 
1995 

C-17A: 8 abrreft, ! 72 AW, Jackson, MS I &Dec-03 
12-Jan-04 
30-Jan-04 
17-Feb-04 
9-Mar44 
31-Mar-04 
18-Apr04 
lik&&6o 

CZl A 200 ALF SQ. Pelanon , CO Dec 86 lo Aug 87 
note n'istorian shows 4 
acqu~md. however only 2 

cumenllv m .nventory 
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ANG New Aircraft 
Aquisitions Through Congrouiwtal Adds 1985-2005 

, T y p e ~ a W l  I Unit Received 1 Date Received 1 Tail* 1 Toml 1 
C130H 118 TAW. Nashvdk, TV FY90 89001051 

note Histonan snows 14 
to Neshvilda, but 

p~w~dmatically can only 
account for 12 

123 AW. Louisville. W 

145 AW. Chemlette NC 

Page 2 of 4 
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ANG New AircreR 
Aquisiuons Through Congrercsional Adds 1985-2005 

C-I ?OH 153 AW, Cheyenne, WY FY94-95 92001 531 
9ZOOl532 

167 AW. EWVRA Shepherd. WV FY44-S5 WOO670 1 
94006702 
84006703 

C-26A 124WG. Boise ID 

note C-2BAs are no lorrget 
~n the ANG lnvenbry 147FW Eil~ngtan AFB TX 

144F'N. Fresno CA 
186ARW. Midian MS (KEY FIELD} 

182AW,Peoria, IL 
111FW. Wllbw Grwe NAS PA 

122FW. Ft Wayne. IN 
192FW. Richmond VA (BYRO FLD) 
131FW. St LOUIS. MO (LAMBERT) 

142FW, P d a n d  OR 
121ARW. Rimbacker OH 

Hff-60G 176ARW. Kulis ANGB. AK 

cote: Hcsbfian shows 4: 
~rwrammatically show 6 

106 RSQ WG, Sufblk, NY 

129 RSQ WG. Mdfedt FLd, CA FY90 
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ANG New Aircrafl 
Aquisitlons lhnwgh Congrrwsional Adds 1985-2005 

I T m  A l m R  1 Unil Recsived ] Date Received I Tail# 1 Total ] 
c.260 187 FW. Dannelly Fld, AL 

noie. Hisbnanshows 14, 
PrWramnlabcally shows I f  

147FW, Ellington, TX 
141 ARW, Fairchild. WA 

144 FW, Fresno. CA 
125 FW. Jacksomilk, FL 
186 ARW, Meridian, MS 
150 FW. KbNand, NM 

109 ALF WG, Schanedady. NY 
115 FW, Truax, WI 

162 FW. Tucson, AZ 

c-wt 201 ALF SQ. Andrew AFB, MD 

~ 1 8 a J  175 WGH WG, Balttmore. MD 

TOTAL AIRCRAFT: 

146 ALF WG, Channei Islands, CA 

143 ALF WG, Qoonset State. RI 

193 SOP WG, Hartisburg. PA 
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