
From: BRAC Deputy General Counsel
Friday, June 10, 2005
To: WSO BRAC Clearinghouse
Subject: BRAC Commission RFI

Clearinghouse-

Please respond to the following:

The Governors and Adjutants General of various states have indicated they
believe some or all of the realignments of Air National Guard units
recommended by the Department of Defense violate 10 USC 18238 and 32
USC 104, as well as the authority of the various states to raise, maintain and
command their respective militias under the state and Federal statutory law
and constitutions. Please provide a detailed analysis of application of these
statutes to the proposed realignment actions involving the Air National Guard.
Please include an analysis of the underlying issues of the division of powers
between the state and Federal governments. The analysis should specifically
address whether and why the proposed realignments would or would not
violate existing law.

The Governors and Adjutants General of various states have indicated that in
their view the Department of Defense did not adequately consult or coordinate
with the Governors and Adjutants General regarding the impact of the
proposed realignments of Air National Guard units recommended by the
Department of Defense on their homeland security missions. Please describe
in detail the consultation or coordination that occurred between the
Department of Defense and the Governors and Adjutants General regarding
the proposed realignments of Air National Guard units.

The Governors and Adjutants General of various states have indicated they
believe the Department of Defense recommendations to relocate specified
aircraft from one state's Air National Guard to the Air National Guard of
another state fall outside the scope of authority established by the Defense
Base Closure and Realignment Act of 1990, as amended. Please provide a
detailed analysis of whether and why a recommendation to relocate aircraft
from one state's Air National Guard to the Air National Guard of another state
is or is not consistent with the purpose and authority of the Defense Base
Closure and Realignment Act of 1990, as amended.

The Governors and Adjutants General of various states have indicated they
believe the Department of Defense recommendations to retire certain numbers
of specified aircraft fall outside the scope of authority established by the
Defense Base Closure and Realignment Act of 1990, as amended. Please
provide a detailed analysis of whether and why a recommendation to retire
aircraft is or is not consistent with the purpose and authority of the Defense
Base Closure and Realignment Act of 1990, as amended.
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The Governors and Adjutants General of various states have indicated they
believe some of the realignments of Air National Guard units recommended
by the Department of Defense may violate the Constitutional separation of
powers between the executive and legislative branches of the Federal
Government. Some of the aircraft the Department of Defense has
recommended for removal from specific states were purchased by Congress
for the express purpose of equipping those states' militias. The Governors and
Adjutants General of various states have suggested that removal of those
aircraft from the designated state's militia and the transfer of the aircraft to
another state's militia at the direction of the Department of Defense would
employ the President's power as Commander-in-Chiefto contravene
Congress' exercise of its power to authorize, equip and fund that designated
state's militia. Please provide a detailed analysis of that position as it applies
to the proposed realignment actions involving the Air National Guard.

Thank you.

BRAC Deputy General Counsel

From: WSO BRACClearinghouse
Sent: Friday, June 17, 2005
To: BRACDeputy General Counsel
Subject: FW: OSD BRACClearing House Tasker ANGrealignments in conflictwith USC

law

Attached is the response to your inquiry, OSD Clearinghouse Tasker
(PDF file is provided.)

OSD BRAC Clearinghouse

From: BRACDeputy General Counsel
Sent: Friday, June 17,2005
To: WSO BRACClearinghouse
Subject: RE: OSD BRACClearing House Tasker ANGrealignments in conflictwith USC
law

Clearinghouse -

Thank you. The memorandum indicates that a further response is pending. Please keep
the tasker open until the answer is complete.

VIR

BRAC Deputy General Counsel

From: WSO BRAC Clearinghouse
Sent: Friday, June 24, 2005
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To: BRAC Deputy General Counsel
Subject: OSD BRAC Clearing House Tasker ANG realignments in conflict with USC law

Attached is the updated response to your inquiry, OSD Clearinghouse Tasker C0285
(PDF file is provided).

From: BRAC Deputy General Counsel
Sent: Friday, June 24, 2005
To: WSO BRAC Clearinghouse
Subject: BRAC Commission RFI

Clearinghouse -

Please respond to the following:

What legal advice did the Department of Defense receive on the questions given below
during the fonnulation of the base closure and realignment recommendations? Please
provide copies of any pertinent documents.

The Governors and Adjutants General of various states have indicated they believe
some or all of the realignments of Air National Guard units recommended by the
Department of Defense violate 10 USC 18238 and 32 USC 104, as well as the
authority of the various states to raise, maintain and command their respective
militias under the state and Federal statutory law and constitutions. Please provide a
detailed analysis of application of these statutes to the proposed realignment actions
involving the Air National Guard. Please include an analysis of the underlying issues
of the division of powers between the state and Federal governments. The analysis
should specifically address whether and why the proposed realignments would or
would not violate existing law.

The Governors and Adjutants General of various states have indicated they believe
the Department of Defense recommendations to relocate specified aircraft from one
state's Air National Guard to the Air National Guard of another state fall outside the
scope of authority established by the Defense Base Closure and Realignment Act of
1990, as amended. Please provide a detailed analysis of whether and why a
recommendation to relocate aircraft from one state's Air National Guard to the Air
National Guard of another state is or is not consistent with the purpose and authority
of the Defense Base Closure and Realignment Act of 1990, as amended.

The Governors and Adjutants General of various states have indicated they believe
the Department of Defense recommendations to retire certain numbers of specified
aircraft fall outside the scope of authority established by the Defense Base Closure
and Realignment Act of 1990, as amended. Please provide a detailed analysis of
whether and why a recommendation to retire aircraft is or is not consistent with the
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as
amended.

The Governors and Adjutants General of various states have indicated they believe
some of the realignments of Air National Guard units recommended by the
Department of Defense may violate the Constitutional separation of powers between
the executive and legislative branches of the Federal Government. Some of the
aircraft the Department of Defense has recommended for removal from specific

--
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states were purchased by Congress for the express purpose of equipping those
states' militias. The Governors and Adjutants General of various states have
suggested that removal of those aircraft from the designated state's militia and the
transfer of the aircraft to another state's militia at the direction of the Department of
Defense would employ the President's power as Commander-in-Chief to contravene
Congress' exercise of its power to authorize, equip and fund that designated state's
militia. Please provide a detailed analysis of that position as it applies to the
proposed realignment actions involving the Air National Guard.

If they exist, legal opinions on these matters fall within the ambit of "all infonnation used
by the Secretary to prepare the recommendations."

Please expedite your response to this request.

VIR

BRAC Deputy General Counsel
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t 6 June 2005

Inquiry Response

Re:

Requester: Dan Cowhig via Clearinghouse

Question: Provide legal analysis of whether ANG realignments conflict \\<ith10 USC
18238 and 32 USC 104 and related issues.

Answer:

This is in response to Commission inquiries concerning the 2005 Base
Realignment and Closure (BRAC) recommendations. The Deputy General Counsel of
the Commission. Mr. Dan Cowbig, recently requested a detailed legal analysis of the
BRAC 2005 recommendations affecting units ofthe Air National Guard. Mr. Cowhig
also requested a description of the consultation or coordination that occurred between the
Department of Defense and the Governors and Adjutants General regarding the proposed
realignments of Air National Guard units. This letter responds to the consultation
question. A response to the other questions will be provided at a later date.

Air National Guard and Air Force Reserve general officer representatives were
full partners at every Base Closure Executive Group deliberative session. The Chiefs of
the Air National Guard, Air Force Reserve, and National Guard Bureau were kept
apprised of the Air Force's progress throughout the BRAC process. No Governors,
TAGS. or other state officials were directly involved in Air Force BRAC deHberations.
The Air Force, however, will be working closely with affected state and local
governments. just as it has in each prior BRAC round, to implement successfully all final
closures and realignments.

I certify that the information contained herein is accurate and complete to the best
of my knowledgeandbelief. If youhaveanyquestions,feel fTeeto contactme.

Approved

~ L. JOHANSEN, Lt Col, USAF
Chief,BaseRealignmentandClosureDivision

----- --- - - ---
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DEPARTMENT OF DEFENSE
OFFICE OF GENERAL COUNSEL

1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

June 24, 2005

The HonorableAnthony1.Principi
Chainnan
DefenseBaseClosureand RealignmentCommission
2521 SouthClark Street,Suite600
Arlington,Virginia22202-3920

Dear Chainnan Principi:

The Department of Defense is pleased to respond to Commission inquiries concerning the
2005 Base Realignment and Closure (BRAC) recommendations. The Deputy General Counsel
of the Commission, Mr. Dan Cowhig, bye-mail dated June 10, 2005, requested detailed legal
analyses regarding the authority of the Department of Defense to make and implement certain
recommendations affecting the Air National Guard. Mr. Cowhig also requested a description of
any consultation or coordination that may have occurred between the Department of Defense and
the Governors and Adjutants General regarding the proposed realignments of Air National Guard
units. Infonnation regarding Air Force consultation with Governors and Adjutants General is
being provided under separate cover; you may expect to receive that infonnation in the next few
days.

The remaining four questions requested a series of legal opinions addressing the
Department's authority to make and implement the recommendations forwarded to the
Commission concerning Air National Guard units and equipment. We recently received word
from the Department of Justice that on May 23, 2005, you requested similar legal advice from
the Attorney General. In keeping with its common practice, the Office of Legal Counsel (OLC)
has asked us to provide our views concerning these issues, and we will do so soon. As a
consequence, we believe it would be premature and inappropriate for the Department to provide
its views on these issues to the Commission in advance ofOLC's opinion for the Commission.

I certifythat the infonnationcontainedhereinis accurateand completeto the best of my
knowledgeand belief. If you haveanyquestionsconcerningthis response,pleasefeel freeto
contactme at 703-693-4842or nicole.bayert@osd.pentagon.mil.

iH --./. . ;)., <== .=~~~,-"--~v ,"

Nicole D. Bayert
Associate General Counsel
Environment & Installations

o
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DEPARTMENT OF DEFENSE
OFFICE OF GENERAL COUNSEL

1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

July 5, 2005

Mr. Dan Cowhig
Deputy General Counsel
Defense Base Closure and Realignment Commission
2521 South Clark Street, Suite 600
Arlington, Virginia 22202-3920

Dear Mr. Cowhig:

This letter responds to your e-mail to the BRAC Clearinghouse, dated June 24, 2005.
You asked for the legal advice the Department of Defense received regarding the authority of the
Department to make and implement certain recommendations affecting the Air National Guard.
You also requested copies of any pertinent documents.

Those .involvedin developing BRAC recommendations for the Secretary's consideration
were advised by counsel regarding the authority of the Department of Defense to make and
implement certain recommendations affecting the Air National Guard. The substance of this
advice is protected from disclosure by the attorney-client privilege.

If you have any questions concerning this response, please contact Mrs. Nicole D. Bayert,
Associate General Counsel for Environment & Installations, at 703-693-4842 or
nicole.bayert@osd.pentagon.mil.

h~ Jimenez
Acting Deputy General Counsel
(Legal Counsel)

o
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