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This study deals with the legal system of Communist 

China from 1949 to 1969 with three purposes: to discuss the 

role of law in Communist China's political development? to 

discuss the patterns of Communist China's political develop-

ment as reflected in the patterns of her legal development; 

and to discuss some aspects of development theories on the 

basis of the findings of this study. 

In addition to the introductory and concluding chapters, 

this study has five chapters. Chapter II gives two working 

definitions of the term "political development": one is 

based on Marxist-Leninist-Maoist concept; the other is based 

on Western concept. Special reference is made to the concept 

of law under each definition. 

Chapters III and IV deal with the legal system in two 

perspectives: one is a "vertical perspective" (Chapter III), 

analysing the legal system in a chronological fashion from 

1949 to 1969 which is divided into four sub-periods: (1.) 

1949-1953; (2.) 1954-1957; (3.) 1958-1964; and (4J 1965-

1969. The other is a "horizontal perspective" (Chapter IV)f 

analysing the main characteristics of the legal system 

without periodization. 



Chapter V discusses the functions performed by Communist 

China's legal system and the limitations of these functions. 

Chapter VI discusses the developmental patterns of the legal 

system under the proposition that in Communist China the 

legal system reflected the fundamental issues of her 

ideology and organization. 

The sources for this study are both in primary and 

secondary forms. Primary sources include public documents, 

journals, magazines, and newspapers of Communist China and 

Nationalist China, mostly published in Chinese language. 

English translations of these sources are partially available 

in, among others, Joint Publications Research Service. Cur-

rent Background, Survey of China Mainland Press, and Ex-

tracts from China Mainland Magazines. Secondary sources are 

found in scholarly journals which have interest in Communist 

China's law and politics, and in books written by scholars 

or experts in the related fields. 

This study finds that Communist China's legal system 

performed a variety of functions which were crucial to 

carrying out the regime's policies, namely, to suppress the 

regime's enemies, to maintain a social order which would 

allow the regime to implement its policies, and to educate 

the populace in the communist-oriented attitudes and the 

regime-desired social norms. The system fell short of pro-

viding protection against arbitrary official actions and 

private breaches and thus failed to promote private initiatives 



and aspirations for national development. This study also 

finds that four patterns of Communist China's political 

development which have been generalized are verified, namely, 

contradictions as an impetus of social change; the problems 

of "red and expert"; the mixture of old and new; and the 

"mass line" organizational principle. It is found that the 

legal system had some significant impact upon the politics 

of Communist China and that in face of the compelling trend 

of structural differentiation, the regime attempted to 

converge the functions of various organs for control pur-

poses . 

On the basis of these findings, this study has two 

contentions regarding development theories: (1.) Western 

development theories cannot duly recognize the significance 

of legal functions in "pre-developmental period" and (2.) 

Marxist-Leninist-Maoist development concept cannot explain 

how the legal system had developed. It is believed that the 

legal system is certain to play an increasingly important 

role in political development, and thus it is urged that more 

studies should be undertaken in this direction. 
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CHAPTER I 

INTRODUCTION 

This study is motivated by three factors. First, in 

the contemporary literature on political development, most 

Western political scientists discuss in width and in depth 

the importance of such aspects as bureaucracy, political 

parties, interest groups, political elites, ideologies, mass 

communications, education, social mobilization, the military, 

the intellectuals, and so forth. Few have discussed ade-

quately the role of legal institutions in the process of 

political development in non-Western countries. As Ralph 

Braibanti observed in 1968, "in the rapidly developing 

corpus of analysis of political development by western 

scholars we find . . . the lack of emphasis on the cruci-

ality of legal phenomena.In 1969, in his presidential 

^Braibanti points out that one of the most important 
projects on the subject of political, development, the 
Committee on Comparative Politics of the Social Science 
Research Council, has published no volume on law and po-
litical development. Instead, the vclurp.es have been 
published are: Lucian Pye, ed., Communications and 
Political Development (1963}; Joseph La Palombara, ed., 
Bureaucracy and Political Development; Robert Ward and 
Dankwart Rustow, eds., Political Modernization in Japan and 
Turkey (1964); James Coleman, ed., Education and Political 
Development (1965) ; Joseph La Pa lombara and" Myron Weiner, 
eds., Political Parties and Political Development (1966) y 
Leonard Binder, et. al_. , eds. , Crises and Sequences in 
Political Development (1971), Ralph BraibantiThe Role of 
Law in. Political Development, " Internationa 1 and Comparative 
Law of the Commonwealth, ed. by Robert R."Wilson (Durham, 



address to the Southern Political Science Association, 

Wallace Mendelson again pointed out that, though the 

literature on the development of nations was already massive, 

"little or none of it recognizes the place of law in national 

2 

growth." According to Braibanti, there ara five reasons 

responsible for this.^ First, recent social science in 

general, and political science in particular, have emphasised 

functionalism rather than institutions. Insofar as law 

has been studied as an institution, it has become a victim 

of functionalism over institutionalism. Secondly, develop-

ment theorists have observed that rapid expansion of politi-

cal participation and its contributing factors, such as the 

rise of political parties and communication media, ara 

rooted in "an ethos of spontaneity and extralegal norma," 

Thirdly, legal .institutions in most new states come mainly 

from Western constitutional systems. The indigenous populace 

regards legal institutions as alien things, while development 

theorists have found that "historically when Western law was 

introducted into traditional societies with the intent of 

providing political order and stability, the consequence was 

N. C., 1968). Similarly, leading journals which have keen 
interest in political development such as Public Policy. 
World Politics, Comparative Political Studies, Comparative 
Politics, and so on, lack articles on law and political 
development. 

^Wallace Mendelson, "Law and the Development of Nations," 
Journal of Politics, XXXII (May, 1970), 223. 

3 
Unless otherwise indicated, the following are taken from 

Braibanti, "The Role of Law," pp. 8-11. 



always revolutionary social changes and tensions."4 

Fourthly, as social scientists are obsessed by "the 

micro-recording of actual behavior," normative concerns have 

been replaced by adulation of what they think they see in 

man's behavior. This attitude has obscured the importance 

of lav; in social phenomena and in social studies. Finally, 

"the preoccupation of growing numbers of both legal scholars 

and political scientists with activist movements, involving 

physical agitation for immediate change in society" helps 

minimize and eventually corrode the vitality of law and of 

institutions. 

The second motivation is related to the study of com-

munist systems. John H. Kautsky points out, 

In spite of the fairly obvious link between under-
development and Communism, the vast literature on these 
two subjects has remained oddly distinct. Writers on 
the politics of development, whose work has contributed 
so much to a new flowering of the field of comparative 
politics in recent years, have tended to shy away from 
the subject of Communism. Major works on the politics 
of the developing areas barely touch on China or the 
Soviet Union, as if these were not developing areas, or 
on Communist movements in non-Communist underdeveloped 
countries, as if these were not modernizing movements. 

As a result, most studies on Communist China's politics have 

been on such subjects as revolution, ideology, organization, 

leadership, foreign policy, social structures, the military, 

4Lucian W. Pye, "Law and the Dilemma of Stability and 
Change in the Modernization Process," Vanderbilt Law Review, 
XVII (1963), 15. 

-"John H. Kautsky,' Communism and the Politics of 
Development.: Persistent Myths and Changing Behavior (New 
York, 1968), p. 1. 
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education, thought reform, and so forth. Scholars have 

declined to apply to Communist China the concepts and 

theories of development which they have massively used to 

study other Afro-Asian countries, because China's problems 

are thought to be little in common with those of other tran-

sitional societies, and it is thought to be hazardous to apply, 

to Communist China any theory which is based on the experi-

ences of those transitional societies in Africa, Asia, and 

6 

Latin America. 

The third motivation regards the study of law. Many 

Western legal scholars begin with the premise that there is 

only one Law, the basic aspects of which, such as "judicial 

independence," "trial by jury," "the presumption of inno-

cence," and so forth, are exemplified in Western legal 

systems and non-existent in Communist China's legal system.' 

Therefore, they tend to discount or even totally ignore the 

importance of studying the legal system of those "lawless" 
Q 

and "courtless" countries. Legal scholars who are 

6Lucian W. Pye, The Spirit of Chinese Politics: A 
Psychological Study of the Authority Crisis in Political 
Development (Cambridge, Mass., 1968), p. l.~ 

7 
Lon L. Fuller would so say according to the eight 

criteria set forth by him. See his The Morality of Law 
(New Haven, 1964), p. 39. Likewise, Theodore Becker would 
also say so according to his seven criteria for a "judicial 
structure." See his Comparative Judicial Politics; The 
Political Functionings of Courts (Chicago,"1970), p. 13. 

^Victor H. Li, "The Role of Law in Communist China," 
•China Quarterly. XLIV (Oct.-Dec. , 1970) , 67. 



interested in comparative law have done some studies on 

Communist China's legal system. However, they tend to be 

legalistic and juridical in purpose and in approach because 

their interest is in law, not in politics. While these 

studies may be good references for political scientists, 

their findings and conclusions bear little political 

implication. 

The underlying theme of this study is that the study of 

Communist China's legal system could heuristically enlighten 

three areas of knowledge: the understanding of Communist 

China's political development; the understanding of the role 

of law in political development; and the understanding of 

development theories, in this order of contributiveness. 

This theme is based on three propositions.^' First, law is 

closely associated with political s o c i e t y . T h e relations 

between law and society have been long appreciated. United 

States Supreme Court Justice Oliver Wendell Holmes said that 

the law revealed "every painful step and every world-shaking 

contest by which mankind has worked . . . its way from 

savage isolation to organic social l i f e . F r e n c h 

^Here only general statements are made. More discus-
sions will be made at appropriate places in subsequent 
chapters. 

-*-°At this point, no argument is made as to whether or 
not law is crucial to political development. Discussions 
on this point will be made in Chapter V, "The Functions of 
Communist China 1s Legal System." 

11 Quoted in Mendelson, "Law and the Development," p. 1. 



sociologist Entile Durkheiit. and English legalist Sir Henry 

Maine- also thought that the judicial rules of the community 

indicate the prevailing forms of social relationship and, in 

12 

particular, the basis of solidarity. Braxbanti asserts 

that law does not only record and certify man's behavior but 
*| O 

also serve to lift man's nobility. 

The second proposition is that the patterns of legal 

development in Communist. China can reflect the patterns of 

h e r political development. This proposition is derived from 

the proposition made by Stanley Lubman, who has been professor 

of law at the University of California at Berkeley, that 
Chinese legal institutions have reflected fundamental 
issues over the organization of Chinese society which 
have determined the extent to which legal institutions 
have been differentiated from other bureaucratic insti-
tutions and allowed to develop unique doctrine and 
decision-making processes. The formal legal hierarchy 
and the essential clash of values over its operation 
and function cannot be understood except in the larger 
context of the Chinese Communist struggle to adapt 
institutions and modes of control developed during a 
revolution to the different task of administering the 
nation.14 

The third proposition is that, though African, Asian, 

and Latin American, countries have little in common with 

Communist China, the basic developmental problems do not 

12 
Emile Durkheim, The Division of Labor (Glencoe, 111., 

1949), p. 68 and Henry S. Maine, Ancient Law (Boston, 1963), 
pp. 177-178. 

13Braibanti, "The Role of Law," p. 10. 

14Stanley Lubman,' "Form and Function in the Chinese 
Criminal Process," Columbia Law Review, LXIX(April, 1969). 
565-566. ' " 



differ among these nations; therefore, Western development 

theories which are derived from the experiences of African, 

Asian, and Latin American nations are applicable to Commu-

nist China. In addition, the application would have 

comparative and evaluative values.^ 

Working around the theme on the basis of these propo-

sitions, this study has three specific aims. The first aim 

is to discuss the functions of Communist China's law and 

legal organs, which should explain the role of law in 

Communist China's political development. The second aim is 

to discuss the patterns of Communist China's legal development 

which, as we shall discuss later, would reflect the patterns 

of her political development. The third aim is to discuss 

the adequacy of development theories as formulated under 

Western and Marxist-Leninist-Maoist concepts, on the basis 

of the findings of this study. These aims are meant to be 

modest because this study is to propound certain important 

but underheeded issues in the study of comparative politics 

and political development as well as to attempt to answer 

the issues posed in these three aims. 

This study takes the period of 1949-1969 for two major 

reasons: one is that this period can be conveniently 

divided into four sub-periods on the basis of the political 

climate and social fluctuations in Communist China. The 

15FUrther discussion on this point will be made in 
Chapter II. 
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other reasons is that the paucity of information about 

Communist China in general and about her legal system in 

particular since the Cultural Revolution makes it impossible 

1 A 

to extend our study beyond .1969. "Legal system" in this 

study means the three principal legal organs—the courts, 

the procuracy, and the public security force (i.e., the 

police), informal legal devices which performed adjudicative 

functions, and the laws. Information about civil laws and 

civil cases in Communist China is far more scarce than 

criminal laws and criminal cases mainly because civil ac-

tivity was at a far lower level than criminal activity. 

Therefore, we shall deal more with criminal rather than 

civil aspect of the legal system. 

Methodologically, the approach of this study is essen-

tially interpretive and analytical, based on structural-

functional concepts. That is, the legal system is conceived 

of structurally as a sub-system of the "political system of 

Communist China," performing a variety of functions which 

had political significance. This approach would enable us to 

see the interactions between the legal system and the politi-

cal system of which the former is a component part. The 

political functions of the legal system are interpreted and 

analysed in the light of the authority of laws, the 

•^For a discussion on Chinese legal sources, see 
Tao-tai Hsia, "Chinese Legal Publications: An Appraisal," 
Contemporary Chinese Law: Research Problems and Perspec-
tives , ed. by Jerome A. Cohen (Cambridge, Mass., 1970), 
pp. 20~83. 
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structures and activities of the legal organs and informal 

adjudicative devices, and the political events in Communist 

China. The developmental patterns of the legal system are 

analysed on the basis of the chronological development and 

the main characteristics of the system.. 

Organizationally, this study is divided into seven 

chapters. Chapter I introduces the motifs, the theme, the 

propositions, the purposes, the scope and methodology, and 

the structure of this study, and a few brief bibliographical 

notes. Chapter II deals with the concepts of "political 

development" for the purpose of giving this study working 

definitions of the term "political development." There are 

two working definitions: one is based on Marxist-Leninist-

Maoist concept; the other is based on Western concept. 

Formulations for either Marxist-Leninist-Maoist concept or 

Western concept of political development have been diverse. 

However, on each concept there is a general consensus among 

scholars. Our definitions will be our interpretations of the 

"general consensus" on each concept. The first working 

definition will be useful in explaining Communist China's 

political development while the second one will be useful 

in evaluating Communist China's political development. 

Since our study is on the legal system, we shall also dis-

cuss the role of law as viewed by each of these two concepts, 

which will provide us with a scheme for evaluating the 

functions of Communist China's legal system in a comparative 

perspective. 
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Chapter III and Chapter IV deal with the legal system 

of Communist China in tvo dimensions, one is called the 

"vertical" dimension (Chapter III) and the other the "hori-

zontal" dimension (Chapter IV). In Chapter III, the main 

subjects are a discussion of the sources of Communist China's 

legal concepts upon which the legal system was structured 

and operated and an analysis of the legal system in a chrono-

logical fashion from 1949 to 1969. This period is divided 

into four sub-periods primarily on the basis of the political 

climate and social fluctuations in Communist China: (1.) 

1949-1953; (2.) 1954-1957; (3.) 1958-1964; and (4.) 1965-

1969. In each period, the structure and the major develop-

ments of the legal system are analysed. Chapter IV analyses 

the main characteristics of the legal system without period-

ization. Periodization in Chapter III enables us to see how 

legal system developed in a chronological perspective and 

how the system interacted with other political and social 

events. However, it tends to obscure certain characteristics 

which prevailed throughout the entire period or to account 

inadequately for certain events which occurred across period 

lines. Therefore, Chapter IV serves to moderate such defi-

ciencies and thus gives a better overall perspective of the 

legal system. 

Chapter V discusses the functions performed by the 

legal system. These, functions are legitimizing functions, 

consolidating of political power, maintaining of social 



order," promoting of popular participation, remolding of 

ideological attitudes and social norms, and promoting of a 

socialist economy. Conceivably, these functions were not 

perfect; in fact, they had limitations. Therefore, we shall 

also discuss these limitations. Since there are no system-

atic empirical data available on Communist China, our cfcls-

'cussions and analyses in this chapter are generalized with 

the support of experts 1 opinions and observations, and, 

wherever applicable, we shall compare these functions in 

Marxist-Leninist-Maoist concept and in Western concept of 

development and law. 

Chapter VI discusses the developmental patterns of the 

legal system under the proposition that in Communist China 

the legal system reflects fundamental issues over the po-

litical system of Communist China and therefore its develop-

mental patterns reflected the patterns of Communist China's 

political development. Since generalizations about the 

patterns of Communist China's ideology and organization have 

been made by scholars, some of the patterns discussed in 

this chapter are for the purpose of probing the reliability 

and applicability of these generalizations. On the other 

hand, other patterns drawn in this chapter may serve as 

hypotheses for studies on more general issues of Communist 

China's politics. 

Chapter VII concludes this study by discussing the 

propositions and.the theme which we put forth earlier, namely 



12 

the role of law in Communist China's political development, 

the applicability of Western development theorie s to Commu™ 

nist China, the desirability of studies on the "lawless" off 

"courtless" countries such as Communist China, the relation-

ships between the legal system and the political system of 

Communist China, and the adequacy and inadequacy of develop- , 

ment theories both in Marxist-Leninist-Maoist concept and 

in Western concept. 

Information about the legal system of Communist China 

is relatively scanty, but adequate for the purpose of this 

study. The main sources on which this study relies include^ 

(1.) Documents, journals, magazines, and newspapers 

published in Communist China, both in Chinese and in English 

languages, by various government or Party agencies and by 

other agencies. Publications by other agencies are censored 

closely by the Party and their articles are either written 

or inspired by Party functionaries. Therefore, most of 

these sources can be considered as primary sources. 

(2.) English translations by United States government 

agencies from Chinese journals, magazines, or newspapers 

published in Communist China, such as Current Background, 

Survey of China Mainland Press, Joint Publications Research 

Service, and Extracts from China Mainland Magazines. 

1 'in the Bibliography, these sources shall be identified. 
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(3.) Sources from Taiwan, including materials gathered 

through the intelligence network of the Nationalist Chines© 

Government and publications by various government agencies 

or academic institutions. Most of these sources are in 

Chinese language and some are available in English language, 

(4.) .Materials made available through research organi-

zations in Hong Kong which have prime interest in Chinese 

communist affairs, such as Yu-lien Yen-chiu-she (Union 

Research Institute) and Universities Service Center, These 

sources and the facilities of these organizations have been 

highly regarded and extensively used by scholars on Chin$. 

(5.) Social science journals or journals devoted to 

Asian or Chinese studies, such as China Quarterly, Asian 

Survey, Journal of Asian Studies, Pacific Affairs, Problems 

of Communism, just to name a few. Though secondary in 

nature, these sources are very useful and their qualities 

are highly recognised among scholars on China. 

(6.) Law journals published by American law schools, 

such as Columbia Law Review, Harvard Law Review, California 

Law Review, Michigan Law Review, Yale Law Review, just to name 

a Few. Like the last category, these sources are secondary 

but their qualities are high. 

Naturally, useful sources, either primary or secondary, 

for this study are not limited to the above categories. For 

example, in writing Chapter II, "The Concept of Political 

Development," this study relies on the literature on 
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political development by contemporary scholars and by Marx, 

Lenin, and Mao. Other supporting sources are too many to be. 

mentioned here. ' 
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THE CONCEPT OF POLITICAL DEVELOPMENT 

Introduction 

Communist China is not only communist; it is also a 

developing country with many characteristics that are uncom-

mon both to communist nations and developing nations. 

Therefore, "academically there has been little inclination 

to apply to the analysis of Communist China the concepts and 

theories that have given such vitality to the study of po-

litical and economic development in the rest of the Afro-

Asian w o r l d . F o r example, in writing his book entitled 

The New Politics of Communist China: Modernization Process 

of a_ Developing Nation, Winberg Chai says that the moderniza-

tion process of Communist China cannot be understood from 

the static modes of thought deriving from Western structural 

functionalists. To apply Western development theories to 

Communist China, there will be at least three conceivable 

difficulties. First, it makes it difficult to give adequate 

account for the important dimension of consciously planned 

direction in Communist China's political development. Second-

ly, it makes it difficult to explain certain "irrationali-

ties" and "anti-institutionalism" in the Chinese communist 

"̂Pye, The Spirit of Chinese Politics, p. 1. 

1 C. 
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system, which are mystifying to ffestarn development theo-

rists . Thirdly, Western development theories are "systems*11 

theories for delineating stages or development and showing 

functional interrelation in each stage of political, social, 

and economic development. While it is possible to show a 

continuum of development under communist prescriptive fea-

tures , it is impossible to show functionally interrelated 

stages under the analytical devices of Western theories such 

as political culture, political structure, input-output, and 

so forth. 

However, the problems of political development do not 

differ basically among nations in the sense that their basic 

national objectives are similar, namelyf security, prosperi-

ty, internal peace, justice, freedom, equality, and SO 

forth. As long as the state of communism remains unreached, 

nations committed to communism are not exempt from such basic 

objectives. John H. Kautsky points out that communist move-

ments share numerous characteristics with non-communist 

^For a discussion on the applicability of Western 
development theory to communist political systems, see John A. 
Armstrong, "Communist Political Systems as Vehicles for 
Modernization," Political Development in Changing Societies: 
An Analysis of Modernization, ed. by Monte Palmer and Larry 
Stern (Lexington, Mass., 1971), pp. 127-151. 

^Carl J. Friedrich, "Political Development and the 
Objectives of Modern Government," Political and Administrative 
Development, ed. by Ralph Braibanti (Durham, N. C., 1969), 
p. 141. In his commentary, Giovanni Sartori agrees with 
Friedrich on this point. Ibid., pp. 136-142. 
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modernizing movements, "such as the social composition of 

their leadership and of their following, their acceptance 

of Western ideologies and Western models, and their goals 

4 
of rapid industrialization." Thus, he suggests that 

the revolutions that brought Communist parties to power 
took place in traditional societies disrupted by the 
impact of early industrialization . . . Obviously, 
this makes Communist revolutions far from unique. They 
share these characteristics and many others that ac-
company them with the general upheaval throughout the 
underdeveloped world in our time. I would suggest, 
then, that Communist revolutions, including the Russian 
revolution, be placed, for analytical purposes, in the 
context of revolutions in underdeveloped countries.5 

In addition, there are advantages in applying Western 

developmental theories to the communist modernizing movements.® 

First, we are necessarily led to identify particular aspects 

which we may overlook, if we pay attention only to those 

unique aspects of communist movements. Furthermore, our 

application would provide, for comparative purposes, an 

example with which we can compare other modernizing systems 

without having to make the massive effort involved in comparing 

the communist experience with the experiences of all other 

systems. Secondly, the communist experience of modernizing 

would provide an example to test the general applicability 

^Kautsky, Communism and the Politics, p. 4. 

5 
John H. Kautsky, "Communism and the Comparative Study 

of Development," Slavic Review, XXVI (March, 1967), 14. 

®John A. Armstrong calls these advantages "heuristic 
values." See his discussion in Armstrong, "Communist Political 
Systems," pp. 127-151. 



18 

of developmental theories. Thirdly, since the use of develop-

mental theories and terminologies are not widely known, the 

application would serve to close the gap between the area 

specialists and developmental theorists. Finally, as systems 

theories, developmental theories can not only provide a basis 

of comparison for a number of pattern variables of communist 

experience, they can also indicate the hypothetical functional 

interrelation of these variables. This would contribute to 

further theoretical explanation and formulation. 

On balance, Marxist-Leninist-Maoist doctrines of develop-

ment must be taken into account and the mythical functions of 

these doctrines must be considered in order to explain the 

behavior and the strategies of the Chinese communist revolu-

tion. However, it is also desirable to utilize Western the-

ories of development because of their theoretical derivation 

from experiences of many developing countries and because of 

their comparative values. 

Marxist-Leninist-Maoist Concepts 
of Development 

Generalization 

It has been generally accepted that the Chinese commu-

nist concept of development (or modernization) is composed 

of two parts: one is that the Chinese Communist Revolution as 

a whole has been inspired by Marxism-Leninism, especially its 

perceptions of necessary class struggle in a modernizing 

society and the utopianistic desire for a perfect communist 



1,9 

order in which "transformed" men will live; the other is that 

Chairman Mao's thought and his vision of China's future 

serve as the concrete policies for coping with the problems 

which arise in the process of the Chinese communist revolution 

and with which Marxism-Leninism becomes irrelevant. First 

. . . . 7 we deal with the Marxist-Leninist concept of modernization. 

Though the term "modernization" does not appear in 

Marxist writings, communist ideology is a theory of modern-

ization. It seeks not only to correct wrongs or to restore 
O 

an order, but also to build a new society. For Marx, the 

agrarian feudal society of the medieval Europe, dominated by 

7 
There is no theory of modernization or development as 

such in the original works of Marx, Engels, or Lenin. How-
ever, one can find in their writings their concepts of 
modernization or development, especially in The Communist 
Manifesto; The Eighteenth Brumaire of Louis Bonaparte; and 
The Capital. Interpretive works used here include: Adam 
Ulam, The Unfinished Revolution; An Essay on the Sources of 
Influences of Marxism and Communism (New York, 1960); W. W. 
Rostow, The Stages of Economic Growth: A Non-Communist 
Manifesto (Cambridge, England, 1960); Robert C. Tucker, The 
Marxian Revolutionary Idea (New York,.1969); Lloyd Rudolph 
and Susanne Hoeber Rudolph, "Marx, Modernity, and Mobiliza-
tion" (Chapter II), The Modernization of Tradition (chicago, 
1967) ; and Alfred Meyer, Leninism (New York, 1957) . 

8 
Chalmers Johnson, "Comparing Communist Nations," Change 

in Communist Systems, ed. by Chalmers Johnson (Stanford, Calif., 
1970) , p. 7. Robert Tucker, The Marxian Revolutionary Idea, 
p. 93. However, Adam Ulam sugg'ests that "Marxism is about 
industrialism." ^he Unfinished Revolution, p. 60. W. W. 
Rostow suggests that Marxism" is "a theory of how traditional 
societies come to build compound interest into their structures 
by learning the tricks of modern industrial technology." The 
Stages of Economic Growth, p. 45. 
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the class division between serf labor and the landowning 

nobility, was typical of a traditional society. A "developed" 

or a "modernized" society, on the contrary, is a communist 

society in which not only there is full economic abundance 

through industrialisation but also men are reintegrated with 

nature, humanized, and made collectively the "sovereign of 

circumstances." Thus, for Marxists, modernization or de-

velopment is the transformation of a social structure of 

classes into a classless society, involving a total change 

of institutions, social, political, legal, and economic 

structures, life styles, cultural values, and forms of con-

sciousness . This process is not only economically generated 

but also economically governed, for its driving force is the 

capitalists 1 urge to aggrandize their capitals and profits 

by exploitation of proletarian wage labor in the factory and 

to modernize the technological process of production as one 

of the means of capital accumulation. At some point in this 

process, the development of capitalist society necessitates 

a political revolution to displace the old regime in power. 

However, such a political struggle is not required in order 

to give the process of development its motive power and 

momentum which are imminent in the process of capitalist 

economic enterprise itself, its developmental dynamics, and 

its inner dialectic. It is only when the old feudal powers 

turns into an obstacle to the full and free development of 

the productive power of capital that politics becomes vital 
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to the process of development. Evidently, in the communist 

theory of development, development has nothing to do with 

competitive party politics and a system of regularized 

institutional restraints on the exercise of political power. 

In fact, communist vision of development is a process from a 

mote complex society and complicated governmental institu-

tions to a simpler society and simplistic governmental 

institutions. For Marxists, development involves using all 

the powerful instruments which modern knowledge and tech-

nology make available to enforce political uninamity and to 

mobilize the energies of the nation to carry out Communist 

Party's plans. 

In communist ideology, modernization is not a complete 

transformation of society on a national scale; its ultimate 

goal is the attainment of the classless society on a world-

wide scale. Although started in Western European countries, 

the capitalist revolution of modernization is world-wide in 

scope and in effect. At the beginning it had gained momentum 

from the discovery and colonization of America, the discov-

eries of new geographical points, and the development of the 

East Indian and Chinese markets. With the development of 

modern markets and industries, capitalist powers expanded 

geographically and into new industries, commerce, navigation, 

and railways. And so the bourgeois revolution turned into a 

world revolution: 

The bourgeoisie . . . draws all nations, even the most 
barbarian, into civilization. The cheap prices of its 
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commodities are the "heavy artillery with which it 
batters down all Chinese walls, with which it forces 
the barbarians' intensely obstinate hatred of foreign-
ers to capitulate. It compels ail nations, on pain of 
extinction, to adopt the bourgeois mode of production; 
it compels them to introduce what it calls civilization 
into their midst, i.e., to become bourgeois themselves. 
In a word, it creates a world after its own image.° 

As the bourgeois revolution is completed, the process of 

modernization enters upon a new stage. In the bourgeois 

stage, the bourgeoisie had risen to the leadership and 

command of society as the agent of a revolutionary trans-

formation of traditional society. But they become deeply 

conservative, exploitive of labor class though economic and 

technological base continues to expand. The society is 

thus bound to become a polarized society engulfed in class 

struggle between the vast mass of proletarian class and the 

small minority of capitalist class. When the proletarian 

class eventually succeeds in overthrowing the capitalist 

class, man's nature to produce freely and in association 

will finally be realized in the perfect communist society. 

"What are the sources of Mao's thought and his vision 

of China's modernization" has been a hotly debated issue and 

seems unlikely to end soon. However, consensus among scholars 

has been reached on at least four counts. 

First, in addition to communist ideology, "[Mao'sJ 

outlook has been shaped by the Chinese past, by the turbulent 

history of modern China, by the ideas with which he has come 

^Karl Marx and Friedrich Engels, The Communist Manifesto, 
ed. by Samuel H. Beer (New York, 1955), pp. 13-14. 
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in contact; and so forth, but with it all, he remains an 

existent individual and is not now and never has been the 

rnare embodiment of transcendental forces.'110 As an ind.ivi4u.4l 

and a political leader of a turbulent revolution, he is also 

bound to be preoccupied with his own political survival and 

with the necessity to respond to the emerging political, 

.military, and economic situations confronting himself and 

China. 

Secondly, the record of more than twenty years (1927-

1949 circa) covers the most active period of Mao's own life 

11 

and the era of his great achievements. It would be only 

natural that his outlook remains related to the themes and 

motifs of this period from which he draws constant inspira-

tion when seeking solutions to current problems. The Yenan 

Period had its "soft" side as well as its "hard" side. On 

the hard side, thought reform, the guerrilla mystique, and 

totalitarian populism are deep-rooted. "The soft side in-

volved an attitude of patience and flexibility vis-a-vis 

political groups and intellectuals outside the Yenan areas, 

a moderate land policy, a relatively affirmative attitude 

toward the Chinese heritage, an approval of mixed economy, 

and so forth. 

l°Benjamin I. Schwartz, "China and the West in the 
'Thought of Mao Tse ' tung,' " China ' s Heritage and the Communist 
Political System, edited by Ping-ti Eo and Tang Tsou (Chicago, 
1968), p. 365. 

H-This period is often referred to as the "Yenan Period," 

"^Schwartz, "China and the West," p. 367. 
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Thirdly, Mao himself seemed to have a fairly modest, 

conception of the range of applicability of classical Marxism 

and his own maxims when he came to power in 1949. There is 

every reason to believe that in 1949 Mao was committed to 

economic, military, and technological "modernization," 

looking to the Soviet Union as the model in these fields. 

He undoubtedly saw the links between national power which 

he sought so determinedly and industrial growth which he 

could appreciate its relevance to the satisfaction of men's 

basic economic needs and its requirements of technical 

competence and administrative experience. However, because 

China was "poor and blank" and because "its masses lived in 

simple, austere life and were fundamentally loyal and 

amenable to the spiritual influence of their Communist 

1 3 

leadership," " Mao tended to believe that China might achieve 

industrial development bypassing the roads and the corrup-

tions of modern Western industrialization. 

Finally, although the above elements affected Mao with 

respect to his vision of China's modernization and his 

policies toward specific problems, Mao had been consistently 

maintaining four unshakable principles: a total commitment 

of the entire populace to a society united by something ap-

proximating a total consensus of a society marked by radical 

collectivism; the individual's self-abnegation and total 

immersion in the collectivity as an ultimate good? a spiritual 
13Ibid., p. 376. 
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transformation to bring about co± 1 ective society* and the 

acceptance of struggle, conflict, and nigh tension as posi-

tive values. In achieving these principles, the pivotal 

role is to be played by the Communist Party. 

The Concept of Law 

Marxists are more interested in the state aspect of 

society than in its law aspect. Therefore, "law is that 

sphere of social relationships to which Marxist thought has 

turned its attention less than to all other aspects of 

social relations."15 According to Marxist theory, history 

is the record of economic conflicts which arise from thm 

struggle for means of production between classes and determine 

the developments of human culture, politics, and law. In 

other words, law is a historical phenomenon which reflects 

the economic relations between classes at a point in history. 

-^No attempt is made here to define "the Marxist-
Leninist-Maoist concept of law." Our intention is to arrive 
at an interpretation of Marxist-Leninist-Maoist concept of 
law by consulting their original works and the interpretive 
works of scholars. The original works are Karl Marx and 
Friecrich Engels, Selected Works (Moscow, 1962), two volumes 
(especially Vol. I, pp. 49, 362, 623-625 and Vol. II, pp. 
493-495) and Mao Tse-tung, Selected Works (Peking, 1961-66), 
four volumes. Interpretive works are listed in the Bibliog-
raphy. 

•^Quoted from a Soviet jurist in John N. Hazard, Set-
tling Disputes in Soviet Society (New York, 1960), p. 164. 
Requoted in a review article on this book by Harold Herman 
in Yale Law Journal, LXX (March, 1961), 686. 
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Since law is a part of the "superstructure" built cm the 

economic base, it changes as the economic relations change 

from one stage to another throughout history and develops 

with the appearance of classes and with the assertion of 

dominance by one class over another. Being viewed in this 

context, law is therefore an instrument of one class to 

suppress another in the economic conflicts. In Lenin's 

terms, "law is a political instrument. It is politics." In 

the interpretation of Andrei Y. Vyshinsky who was an authority 

on Marxist-Leninist concept of law and an official interpreter 

of Soviet legality, law is the totality of the rule of con-

duct, reflecting the will of the ruling class and enforced 

by the coercive power of the state to secure and develop 

social relations and social order desirable and advantageous 

to the ruling class. " Law is entirely and completely di-

rected against exploitation and exploiters. . . . It is 

invoked to meet the problems of the struggle with foes of 

socialism and the cause of building a socialist society.""*"® 

In the capitalist society, law reflects the will of the 

ruling capitalist class which uses law to secure and develop 

relations and social order desirable and advantageous to 

itself. In the transitional period between the proletarian 

revolution and the establishment of perfect communist 

society, i.e., during the period of "the dictatorship of the 

16Andrei Y. Vyshinsky, The Law of the Soviet State, 
trans, by Hugh W. Babb (New York, 1948), p. 50. 
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proletariat," lav; is necessary for the ruling working class 

to suppress the class enemies and to maintain the socialist 

order. But when the class struggle is eventually over and 

the socialization of the means of production is completely 

achieved, law and the state will "wither away" and disappear 

in the classless, stateless communist utopia of the future.^ 

In short, Marxist-Leninist theory of law does not 

believe in the "rule of law" which in Western concept is 

necessary for bringing about stability and order for sus-

tained development through individual and group competi-

tions. Instead, it believes in the "role of law" as a means 

of social control. It asserts that law is at the service of 

the Communist Party which makes the law and determines when 

and how to use it in the class struggle against class 

enemies. It is evident that in Marxist-Leninist theory of 

law, law is not contributory to national development except 

in the sense that it helps eliminate class enemies in the 

process of communist revolution, the real process of develop-

ment. 

• ^ A c t u a l l y Marx was ambiguous here, as he often was 
elsewhere, about the place of law in the perfect communist 
state. It may also be interpreted that even in the communist 
state there will be law, but certainly not "bourgeois law" 
which by its very nature is a class law, a symbol of "co-
ercive order." See Hans Kelsen, The Communist Theory of Law 
(London, 1955), p. 34. Since Marx stopped his elaborate 
doctrine with the perfect communist state and since our 
concern here is on the relationships of law to development, 
our discussion need not go beyond this point. 
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Mao has basically accepted th<2 Marxist-Leninist in-

terpretation of law, but has made some roodifications, main-

taining that Marxist-Leninist doctrine must be integrated 

with the practice of the Chinese revolution. In addition, 

while having no illusion of attempting to dispense entirely 

with legal order, Mao has been more uncomfortable with law 

than the Marxist-Leninists in the Soviet Union for several 

reasons. First, he had a deep-rooted hatred for the old 

legal system because under the Nationalist regime, the Party 

was outlawed "with no legal means of waging the struggle and 

all revolutionary work had to be carried on by outwitting 

the legal system of the old regime. . . . It is very 

natural that this hatred for the old system should have 

caused a lack of respect for all legal systems in general." 

Secondly, the revolutionary elite was composed mainly of 

petty bourgeoisie who "often manifest excessive revolutionary 

fervor, but they lack perseverance, the sense of organization 

and discipline, and steadfastness. . . . They are also 

prone to anarchist ideas." Thirdly, the vast number of new 

and inexperienced legal cadres presented difficulties for 

1 R 

the regime to administer legal system effectively. Final-

ly, legal process is not a swift form of political action and 

unless courts are carefully controlled, their rules and 

1 R 
These three reasons were officially put forth by 

Tung Pi-wu, president of the People's Supreme Court. Tung 
Pi-wu, speech at the Eighth National Congress of the Commu-
nist Party of China {Peking, 1956), p. 84. 
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procedures tend to circumscribe the discretion of the state 

rather than assist with it. Having little experience with 

the legal system on a nation-wide scale, Mao was particularly 

^ , 19 
ill at ease with the due process of law. 

Western Concept of Development 

Generali z ation 

The study of political development may be traced as far 

back as Plato2*' or, at least, to political theoriests such as 

Max Weber and his contemporaries in the late nineteenth cen-

tury. However, not until after World War II did "political 

development" become a subject extensively studied by politi-

cal analysts, largely due to the massive emergence of new 

nations in Asia, Africa, and the Middle East, the ending of 

colonial dominance, the rising of communism, and the rise 

of interest in political behavior among political analysts. 

No longer ignoring political change, political analysts, 

especially comparativists, began to extend their geographical 

scope of concern from Western Europe and related areas to 

the non-Western "developing" nations and extensively utilize 

quantitative-behavioral methods. 

^Otto Kirchheimer, Political Justice; The Use of 
Legal Procedure for Political Ends (Princeton, New Jersey, 
1961), pp. 3-21. 

20 
In the Republic, Plato sketches a pattern of communual 

development leading from the city of pigs to that of men. 
However, Plato seemed to ba preoccupied with a static model 
rather than a developmental one. 
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According to Samuel Huntington, as of the end of the 

1950's the study of comparative politics and political 

change was ma inly a concern with the process of "moderniza-

tion" and the comparison of modern and non-modern political 

systems, involving the investigation of how the traditional 

societies changed and took shape of a "modern" society which 

21 

was typified by a nation in Western Europe or North America. 

There were as yet no general theories of political change. 

The contributions of.this period were more in describing the 

static characteristics of modern and traditional societies 

and contrasting the two and less in depicting the dynamics 

process by which one state moves to the other. They concen-

trated on the direction of change more than on the scope, 

timing, method, and rate of change. In the early 1960's, 

this discipline evolved into "a preoccupation with the con-

cept of political development, approached by way of system 

theory, statistical analysis, and comparative history." In 

the late 1960'sf "the focus on political development in turn 

yielded to broader efforts to generate more general theories 

of political change." 
These new theories of political change were dis-

tinguishable from earlier approaches because of several 
characteristics. First, the theoretical frameworks 
could be utilized for the study of political changes in 
societies at any level of development. Second, these 
frameworks were either unrelated to the process of 
modernization or, at best, indirectly related to the 

21 
Samuel P. Huntington, "The Change to Change: 

Modernization, Development, and Politics," Comparative 
Politics, III (April, 1971), 284-285. 
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process. Third, the variables vhich were central to the 
theories were primarily political in character. Fourth, 
the frameworks were sufficiently flexible to encompass 
courses of change and patterns of change in both the 
dOldestic and the in XL G IC Yi 3. in X O i 5 ci 1 environments of the 
political system. Fifth, in general the theories were 
relatively more complex than earlier theories of po-
litical modernization and political development: they 
encompassed more variables and looked at the mgre 
extensive relationships among those variables." 

Despite Huntington's periodization and differentiation of 

the theoretical directions and concentrations in each period, 

most scholars tend to obscure the distinctions among "mod-

ernization," "development," and "change," and use these 

terms virtually interchangeably without thinking of the 

general definitional issues which Huntington stresses so 

2 3 

strongly. Since our purpose here is to give a working 

definition of "political development" on the basis of the 

^Ibid. , p. 314. 

^^Huntington contends that the distinction between 
political development and modernization is highly desirable, 
for political development is only one syndrome of modderni-
zation. "The identification of the two . . . limited too 
drastically the applicability of the concept of political 
development 'in both time and space.' It became restricted 
to a particular phase of historical evolution, and hence it 
was impossible to talk about the 'political development1 of 
the Greek city-state or of the Roman Empire. In addition, 
political development as political modernization made the 
former a rather confus ing complex concept, tended to reduce 
its empirical relevance, and made it difficult if not im-
possible to conceive of its reversibility, i.e., to talk 
about political decay. Tbid., 301-302. Moreover, the so-
called "cultural relativists" feel that since modernization 
is equated with Westernization, they prefer "political 
development" to "political modernization" because they doubt 
the propriety of identifying Western practices as the con-
temporary and universal standards for all political systems. 
Lucian W. Pye, Aspects of Political Development (Boston, 
1966), p. 35. 



"general consensus" among most scholars,, we shall also use 

these terras interchangeably. 

l\s generally accepted, modernisation is -i process of 

profound societal change in Which tradition-bound (or 

underdeveloped) societies are compelled to react to the 

pressures and demands of the modern, industrial, and urban-

centered world. To put it simply, it is a process of 

Westernization, democratization, and industrialization. 

This process, as most scholars agree, has several charac-

teristics : ^ 

(1.) It is revolutionary, i.e., it is a radical change 

and total change in patterns of human life. 

(2.) It is complex, i.e., it is a multi-factor and 

multi-dimensional process, comprising industrialization, 

urbanization, social mobilization, secularization, political 

socialization, and so forth. 

(3.) It is global, i.e., it is a process originated in 

Europe, spreading to non-Western nations as modern ideas and 

techniques are diffused throughout the world. 

(4.) It is systematic, i.e., it is a process of 

changes in which one factor and one dimension is related to 

and affect other factors and dimensions. 

24 
See, for example, Daniel Lerner, The Passing of Tra-

ditional Society (New York, 1958); Cyril E. Black, The Dy-
namics of Modernization (New York, 1966); Reinhard Bendix, 
"Tradition and Modernity Reconsidered," Comparative Studies 
in Society and History, IX (April, 1967); Huntington, "The 
Change to Change," and John W. Bowling, "A Critique of Con-
temporary Political Development Theory" (unpublished Ph. D. 
dissertation, The American Univ., 1970). 



(5.) It is lengthy, i.e., it is a process, the 

totality of which can be achieved only throughout time, not 

instantly. 

(6.) It is phased, i.e., as it proceeds, it is possible 

to distinguish the levels or phases of modernization. 

(7.) It is homogenizing, i.e., it is a process universal-

ly imperative and moving toward a similar goal which is politi-

cal independence, social integration, and economic well-being. 

(8.) It is irreversible, i.e., though temporary break-

downs and occasional reversals in elements of the process are 

possible, it is essentially a cumulative and secular trend. 

(9.) It is progressive, i.e., in the long run, the 

process is not only inevitable but also desirable. 

More or less, a dichotomy is drawn between tradition 

and modernity. The fundamental difference between tradition 

and modernity is thought to lie in the greater control which 

modern man has over his natural and social environments. 

Socioeconomically speaking, a modern society has the following 

characteristics which a traditional society presumably lacks: 

high degree of social mobilityr high rate of literacy, educa-

tion, and mass communication; industrialized economy; well-

developed occupational system; high technology; high ratio 

of capital to labor; urbanized living pattern; good health and 

long life-expectancy; mass production; pervasive social asso-

ciations; widespread economic activity; and so forth. 
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The so-called "political modernization" or "political 

development" is agreed to denote the political aspect of 

modernization or development. However, almost every con-

temporary scholar or group of scholars concerned with com-

parative politics, political development, or related areas, 

comes up with at least one definition or formulation. 

Lucian W. Pye compiles a fairly comprehensive list of ten 

meanings which have been assigned to the concept of "politi-

cal development": 

1. The political prerequisite of economic development; 

2. The politics typical of industrial societies; 

3. Political modernization; 

4. The operation of a nation-state; 

5. Administrative and legal development; 

6. Mass mobilization and participation; 

7. The building of democracy; 

8. Stability and orderly change; 

9. Mobilization and power; 

10. One aspect of a multi-dimensional process of 

social change. 

However, when one examines the listings of "essential ele-

ments" of "major dimensions" of modernization or development 

given by each of these formulations, one finds that they 

overlap each other substantially and actually reflect a 

25 
Pye, Aspects of Political Development, pp. 33-45. 
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"remarkable consensus." In the following, a number of 

formulations worked out by leading scholars in this field 

are cited to demonstrate this "consensus." 

The most frequently cited formulation is perhaps tha 

one by Dankwart Rustow and Robert Ward. This formulation 

gives eight characteristics' 

1. A highly differentiated and functionally specific 

system of governmental organization; 

2. A high degree of integration within this govern-

mental structure; 

3. The prevalance of rational and secular procedure?! 

for the making of political decisions; 

4. The large volume, wide range, and high efficacy of 

its political and administrative decisions; 

5. A widespread and effective sense of popular 

identification with the history, territory, and national 

identity of the state; 

6. A widespread popular interest and involvement in 

the political system, though not necessarily in the decision-

making aspects thereof; 

^Because the difference in these listings lies in "the 
level of generalization at which they are operating and the 
specificity or selectiveness of their definitions." Gabriel 
Almond, Political Development: Essays in Heuristic Theory 
(Boston, 1970), p. 287. 

o 7 
Dankwart. A. Rustow and Robert E. Ward, "Introduction," 

Political Modernization in Japan and Turkey, ed. by Dankwart 
Rustow and Robert Ward (Princeton, New Jersey, 1964), pp. 6~7, 
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7. The allocation cf political rolas by achievement 

rather than ascription; and 

8. Judicial and regulatory techniques based upon a 

predominantly secular and impersonal system of law. 

S. N. Eisenstadt, who is noted for his study of 

political systems of the past, based on historical and 

ethnographic studies, gives four "major structural charac-

OO 

terxstics of modernization": ° 

1. The development of a highly differentiated politi-

cal structure in terms of specific political roles and 

institutions, of centralization of the polity, and of 

specific political goals and orientations; 

2. The increased extension of the central administra-

tive, legal, and political spheres and regions of the 

society; 

3. Continuous spread of potential political power to 

wider groups in the society—ultimately to all adult 

citizens; and 

4. Weakening of traditional elites and of traditional 

legitimation of the rulers and the establishment of some 

sort of ideological, and often also institutional, accounta-

bility of the rulers to the' ruled, who are the holders of 

potential political power. 

Harold Lasswell, one of the greatest political scientists 

in this century, constructs a "policy-oriented model" of 

S. N. Eisenstadt, "Modernization and Conditions of 
Sustained Growth," World Politics, XVI (July, 1964), 577. 
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political development. He suggests that an adequate model 

0 O 

roust include the following elements;4"^ 

1. A sequence of approximates toward a self-sustaining 

level of power accumulation; 

2. An ideology of progress and commitment to wide 

participation in power as a long-run goal; 

3. An emphasis on the importance of obtaining sufficient 

power to maintain national independence and therefore include 

effective political demands not only for economic development, 

but for growth in all the value-institution sectors of the 

body politic; 

4„ Willingness and capacity to play a responsible role 

in world politics; 

5. An internal progress of decision whose structures— 

both formal and informal, organized and unorganized—consti-

tute a system of public order capable of creative, realistic 

problem-solving in pursuit of a rising level of participation 

in all values; and 

6. A strategic guidance for timing the component 

elements in sequences of development. 

Ralph Braibanti represents the view which emphasizes 

the administrative and legal aspect of political development. 

2^Harold D. Lasswell, "The Policy Sciences of Develop-
ment , " World F&litics, XVII (Jan., 1965), 286-310. This is 
a review article on the following books: Pye, ed., Communi-
cations and Political Development; Rustow and Ward, eds., 
Political Modernization in"Japan and Turkey; and LaPalombara. 
ed., Bureaucracy and Political Development. 
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, 30 
He considers five "attribute's of political development"; 

1. An agreement on s fimcJPTDsntsl polity of the st?ts?? 

2. The establishment of- an institutional apparatus for 

"conversion" of valid expressions of popular will into 

actions fairly predictable and consistent with the funda-

mental polity of the state; 

3. The capacity of maintaining national integration 

through orderly and just accommodation of cultural, reli-

gious, and similar divisive forces? 

4. The capacity to blend elements of the popular will 

in markedly disparate stages of development into an aggregate 

which is normatively consistent with the basic polity of the 

state? and 

5. The involvement of the entire population in politi-

cal life—the diffusion of power to the periphery of the 

social order. 

The scholars of the Committee on Comparative Politics, 

including James Coleman, Joseph LaPalombara, Sidney Verba, 

Lucian Pye, Myron Weiner, Leonard Binder, and so forth, sum 

up political development as involving movements toward (1) 

increasing equality among individuals in relation to the 

political system; (2) increasing capacity of the political 

system in relation to its environments; and (3) increasing 

differentiation of institutions and structures within the 

30 Braibanti, "The Role of Law," pp. 12-23. 
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political system,^ Similarly, Gabriel Almond and Bingham 

Powell, Jr. in their widely read book speak of political 

development as involving the process of increasing role 

differentiation and subsystem autonomy of political struc-

ture; increasing secularization of political culture; and 

increasing capabilities of system maintenance and adapta-

tion. 3 2 

Samuel Huntington, who is noted for his insight into the 

relationships between political participation and political 

institutionalization (his theory of "political decay"), 

conceptualizes political development as political institu-

tionalization which means "the process by which organizations 

and procedures acquire value and stability." "The level of 

institutionalization of any political system can be defined 

by the adaptability, complexity, autonomy of its organiza-

tions and procedures."33 Essentially, this process involves 

political participation, rationalization, national integration, 

democratization, and mobilization of the political system, 

which has its fundamental source in the non-political, socio-

economic processes such as economic development, social 

•3-̂ -Pye, Aspects of Political Development, pp. 31-48 and 
Leonard Binder, et. aL, Crises and Sequences, pp. 73-100. 

•^Gabriel Almond and G. Bingham Powell, Jr., Comparative 
Politico: A Developmental Approach (Boston, 1966), pp. 299-
"300. 

•33Samue.l p. Huntington, "Political Development and 
Political Decay," World Politics, XVII (April, 1965), 387-383. 



40 

mobilization, urbanization, mass media expansion, and so 

on.^ In a like manner, Alfred Diamant speaks of political 

development as a process of increasing of "ability to sustain 

successfully and continuously new types of social goals and 

the creation of new types of organizations" and the expan-

sion of this ability over more spheres and regions of the 

society.^ Scholars like Daniel Lerner, Karl Deutsch, 

Raymond Tanter, and Philip Cutright focus on social processes, 

such as industrialization, urbanization, commercialization, 

literacy expansion, social mobility, and mass media, and use 

them as independent variables to impose upon political 

dependent variables, such as political culture, political 

institutions, and political l e a d e r s h i p . ^ 6 

•^In his book entitled Political Order in Changing 
Societies (New Haven, Conn., 1968), Huntington drops the 
concept of political development and concentrates on the 
relationships between political participation and political 
institutionalization. However, the elements cited here are 
the things he talks aboxat in these relationships. 

35 
Alfred Diamant, "Political Development: Approaches 

to Theory and Strategy," Approaches to Development, Politics, 
Administration and Change, ed. by John D. Montgomery and 
William J. Siffin (New York, 1966), pp. 25-26. 

• ^ L e r n e r , The Passing of Traditional Society; Karl W. 
Deutsch, "Social Mobilization and Political Development," 
American Political Science Review, LV (Sept., 1961), 493-514? 
Raymond Tanter, "Toward a Theory of Political Development," 
Midwest Journal of Political Science, XI (May, 1967), 145-172? 
and Philips Cutright, "National Political Development: 
Mesaurement and Analysis," American Sociological Review, 
XXVII (April, 1963), 253-264. 
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The "consensusamong scholars as to what constitutes 

"political development" emerges quite clearly from the 

formulations cited above. Abu Tayeb Rafiqur Rahman who has 

done a statistical survey on the characteristics of political 

development assigned by various scholars finds eight charac-

teristics listed most often. In an order of frequency, 

37 

these eight characteristics are 

1. Increasing political participation. 

2. Expansion of governmental power. 

3. Interest-oriented voluntary organizations including 

political parties. 

4. Secularized universalistic political culture. 

5. Differentiated complex political structures. 

6. Popular acceptance of the fundamentals of society. 

7. An effective decision-making process. 

8. Capacity for structural and attitudal innovations. 

Being more or less an aspect of functional theory, most 

current development theories define the functions of systems 

as essential for system maintenance, assuming that the system 

is moving automatically in a process from a traditional (or 

underdeveloped) to a modern (developed) one somewhat like 

American patterns of development, though they do not suggest 

American development strategies for all developing nations. 

These theories also assume that a cluster of political 

•^Abu Tayeb Rafiqur Rahman, "The Concept of Political 
Development: Origin and Current Manifestations," unpublished 
doctoral dissertation, Duke Univ., 1969. 
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changes,, for example, participation, mobilization, secu-

OQ 

larization, necessarily go together. 

From such variables as political participation, struc-

tural differentiation, and functional specialization, it is 

evident that Western development theories have been formu-

la-ted for the purpose of examining the patterns of order and 
39 

of interaction in an established political system. In 

other words, their analysis is confined to what may be called 

the "developmental period" in which the existence of a viable 
40 

system of political organization and order is assumed. As 

a consequence, they exclude in their analysis what may be 

called the 11 predevelopmenta 1 period" in which the process of 

building a viable political system takes place. 

The Concept of Law 

Despite the differences in their views of the origin 

and the ultimate sanction of law, Western political and 

legal scholars tend to agree on the role of law in the 

development process and believe in the "rule of law" as the 

JODavid Apter, James Coleman, Gabriel Almond, Bingham 
Powell, Samuel Huntington and Marion Levy all so assume. 

39This may be attributed, at least partially, to the 
fact that the use of time analytically in the contemporary 
theories is loose, vague, and highly subjective, i.e., 
whether or not there is development depends on the vantage 
point from which the theorist views it subjectively. See 
Karl de Schweinitz, Jr., "Growth, Development, and Political 
Modernization," World Politics, XXII (July, 1970), 534. 

^Ojoungwon A. Kim, "The Politics of Predevelopment," 
Comparative Politics, V (Jan., 1973), 213. 
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source of providing necessary political order and stability 

for developmentTyoioally, the following functions of 

law are listed 

1. To represent the legitimate authority of the state 

and to eliminate the enemies of the state so as tq maintain 

the ruling power of the state; 

2. To serve as an instrument of implementing political, 

social, or economic policies of the state; 
I 

3. To educate'the members of the society to 'accept 

certain desired attitudes, ideas, and norms; 

4. To restore equilibrium to the social order when 

that equilibrium has been seriously disrupted; 

5. To enable the members of the society to dalculate 

the consequences of their conducts thereby to secure and 

facilitate voluntary transactions and arrangements; and 
I 

6. To protect the rights of the members of tjhe society. 

41a typical book on law written by Western scholars 
would classify legal theory into four schools on the basis 
of the origin and the ultimate sanction of law: (1.) natural 
law theory; (2.) positive law theory; (3.) historical 
theory of law; and (4.) theory of sociological jurisprudence. 
See, for example, Harold J. Berman and William R. Greiner, 
The Nature and Functions of Law, 2nd ed. (Brooklyn, N. Y., 
1966). 

42 
These functions were drawn from: Berman and Greiner, 

The Nature and Functions of Law; Wolfgang Friedmann, Legal 
Theory, 5t.h ed. (New York, 1967) ; Kirchheimer, Political 
Justice; Braibanti, "The Role of Law"; Julius Stone, Social 
Dimensions of Law and Justice (Stanford, Calif., 1966); 
Herbert L. A. Hart, The Concept of Law (Oxford, England, 1961); 
Geoffrey Sawer, Law in .Society (Oxford, England, 1965) ; and 
Max Weber, Law in Economy and Society, trans, by Edward Shils 
and Max Rheinstein (Cambridge, Mass., 1954). 
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It is often pointed out that since societies may differ 

in their political and social conditions (e.g., different 

stages of development) and legal concepts upon which their 

legal systems are structured and operated, different degrees 

of emphasis may be placed on these functions in different 

societies at various historical points. For example, in so-

cieties where the regime is newly established and its ruling 

authority had not yet been consolidated, the first function 

may be stressed. In societies where the traditional non-

legal instruments of education are relatively weak and the 

state is relatively paternalistic, the third function may be 

emphasized. In societies where arbitrariness and violence 

is relatively widespread and the remedy of self-help is more 

readily available, the fourth function may be focused. In 

societies where democracy has been the tradition and there 

is a high degree of complexity of social and economic life, 

the fifth and/or the sixth function may be stressed. 

Though often inadequately discussing the role of law in 

political development, contemporary development theorists 

never fail to recognize the general importance of law in 

development. It is pointed out that in the process of na-

tional development political participation is bound to 

expand and other socioeconomic changes such as urbanization, 

industrialization, and mass media are bound to occur. As 

these changes take place, traditional sources of authority 

and traditional political institutions are threatened. If 
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traditional political institutions cannot be adjusted, and 

new political institutions cannot "be created, to catch up 

with the rates of these changes, the result would be politi-

cal instability and disorder.^ Moreover, even if new 

political institutions are created, the imbalance between 

popular politics, administration, and law will result in 

revolutionary social changes and tensions.^ As an institu-

tion which has existed in societies ever since its initiation, 

the legal system can perform such functions as to reduce 

the gap between newly demanded freedom and necessary social 

order, to reduce the gap between fundamental polity and 

administrative discretion and, above all, to encourage and 

nurture a new social behavior and new social norms which 

are necessary for sustained national development. Further-

more, a legal system which can reflect rationality and a 

concern for preventing abuse of official power can minimize 

popular feelings of fear and resentment so as to instill a 

sense of security in the social order and to promote private 

initiatives and aspirations for economic development."^ 

When the new regime is behind the rate of social change, "a 

^3Sarr,uel P. Huntington, Political Order in Changing 
Societies (New Haven, Conn., 1968), p. 4. 

^Pye, "Law and the Dilemma," p. 15. 

4-^Merle Fainsod, "Bureaucracy and Modernization: The 
Russian and Soviet Case," Bureaucracy and Political Develop-
ment, ed. by LaPalotnbara, pp. 233-267 and Edward Shils, 
"Further Observations on Mrs. Huxley," Encounter, XVII 
(Oct., 1961), 44-49. 
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specialized adjudicative structure provides a means of 

resolving conflict within the political system without 

expanding the pressure on the rule-makers to make new laws 

or to become intimately engaged in the administration of 

old ones."^® 

Summary 

In this chapter, we propose that the problems of 

political development do not differ basically among nations, 

communist or non-communist, in the sense that all nations 

share similar basic national objectives such as security, 

prosperity, peace, justice, and so forth, and share numerous 

characteristics such as the social composition of their 

leadership and their acceptance of Western ideologies. 

Therefore, it is desirable to apply to Communist China 

development concepts which are based on the; experiences of 

other nations. In addition, to apply such concepts would 

have certain advantages? for example, we are necessarily led 

to identify certain aspects which we may overlook if we pay 

attention only to those unique aspects of Communist China. 

On the basis of this proposition, we give two working 

definitions: one is based on Marxist-Leninist-Maoist concept; 

the other is based on Western concept. In each, special 

reference is made to the concept of lav/ in relation to de-

velopment. Under the Marxist-Leninist-Maoist concept, all 

^Almond and Powell, Comparative Politics, p. 160. 
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nations of the world will "develop" into a communist state in 

which the members of the society will be self-abnegated and 

immersed in the , collectivity, social institutions will b<lCQfs<3 

simple, and the state will "wither away." In this develop-

mental process, powerful instruments which modern knowledge 

and technology make available are used to enforce political 

unanimity and to mobilize the energies of the nation tQ 

achieve the communist goal. Law reflects the will of tha 

ruling class and is an instrument for social control to 

achieve the will. Therefore, the "role of lav/" is recognized 

in Marxist-Leninist-iMaoist concept of development as a meani 

of carrying out the policies of the Communist Party, 

Under Western concepts of development, the process of 

development is a sequence of steps toward such political 

characteristics as increasing political participation through 

individual opportunities and institutional channels; struc-

turally differentiated and functionally specialized govern-

mental organization; increasingly rational and secular 

procedures for public decision-making; increasingly impersonal 

system of law and regulation; and increasing administrative 

efficacy. These political characteristics are blended with 

such socioeconomic phenomena as industrialization; urbanisa-

tion; high rate of literacy; high mobility; high technology; 

and so forth. This process has several characteristics, 

namely, it is revolutionary, complex, systematic, global, 

lengthy, phased, homoginizing, irreversible, and progressive. 
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In the process, the ''role of law'1 is tremendously important 

because law can perform a variety of functions which can be 

summed up in two: one is to enable the government to imple-

ment public policies and to maintain public order? the other 

is to protect the rights of the individuals against arbitrary 

official actions or illegal private conducts. In addition, 

by minimizing popular feelings of fear and resentment, the 

"rule of law" can instill a sense of security and promote 

private initiatives and aspirations which are necessary for 

national development. 



CHAPTER Til 

THE LEGAL SYSTEM OF COMMUNIST CHINA: 

A CHRONOLOGICAL ANALYSIS 

Introduction 

In his address in commemoration of the twentieth anni-

versary of the Chinese Communist Party on the eve of assuming 

power over mainland China in 1949, Mao Tse-tung said that it 

was necessary to strengthen the police and the courts as well 

as the army to achieve the people's democratic dictatorship.^ 

Since then Party leaders have never had an illusion that they 

could dispense entirely with legal order, though they have 

been more preoccupied with the importance of political order 

and made masterful use of ideological indoctrination, social 

and administrative pressures, and other measures of control. 

In order to provide for a background knowledge of Communist 

China's legal system which is essential to the understanding 

of how and why the system has developed the way it has, 

it is necessary, first of all, to introduce the sources of 

the system. 

The legal system of Communist China has been a product 

of complicatedly blended sources including Chinese traditional 

legal concepts , Marxist-L-eninist-Maois t doctrines , the Chinese 

-*Mao Tse-tung, On People' s Democratic Dictatorship, 7th 
ed. (Peking, 1959). 
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communists' experiences of administering "legal order" in 

the "liberated areas" prior to 1943, the political climate 

and social fluctuations of the regime, and the Soviet legal 

models. It is difficult to be certain of the degree to 

which each of these sources influenced the actual operation 

of the system, but it seems clear that each one had some 

substantial influence. 

Traditional Chinese Legal Concepts 

Chinese traditional legal concepts are centered around 

the Confucian dichotomy between the concept of li ( M ) and 

the concept of fa ( ) . Li has been translated variously 

as "social norms," "ethics," "moral codes," "customary laws," 

"proprieties," and so forth; fa has been translated as 

"positive laws," "penal codes," "coercive forces," and so 

forth. As part of an eternal natural order underlying both 

the human and the non-human universe, _li governs the "five 

fundamental human relations"—relations between father and 

child, husband and wife, elder and younger brother, ruler 

and subject, friend and friend. It is associated with moral 

force not with the sanction of physical force. A man in 

whom moral force prevails, i.e. , a man who has JLL, will 

naturally live up to the ethical demands of his social role 

and submit to moral sanction without hesitancy. In addition, 

in the ideal Confucian society, the good ruler would provide 

the people with examples of JLi and would educate the people 

Jki- In a society in which li prevails, self—interest is 



placed under control from within. Though Confucian classics 

approve that individuals have legitimate interests, an 

individual who conforms to li. will have the predisposition to 

yield rather than the predisposition to insist on his inter-

ests when his interests are involved. 

Confucianism recognizes that there are elements such as 

economic distress in human society which obstructs the in-

fluence of li and that there are times when li cannot prevail. 

When li_ cannot be made to apply, fa_ must be used to maintain 

order. Thus fja still represents a legitimate, though regret-

table, place in the natural order of things. 

If the people are guided by fa, and order among 
them is enforced by means of punishment, they will try 
to evade the punishment but have no sense of shame, but 
if they are guided by virtue and order among them is 
enforced by li, they will have the sense of shame and 
also be reformed.^ 

Chinese communis ts have learned f ID m these traditional 

legal concepts that effective governing must accord with 

approved social norms (li) through education and "persua-

sion." For Chinese Communists, the l_i is of course no 

longer Confucian norms but communist ideology and Mao's 

teachings, and "persuasion" here means indoctrination. They 

have also learned that in the ultimate state of communism, 

law (fa) will of course play a role as negligible as in the 

ideal Confucian society. But in the transitional period, 

law must play a central role. 

2 
Confucius, Confucius Analects, Book II, Chapter III. 

Translated in Lee, "Chinese Communist Law," p. 310. 
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In addition to the Confucian legal concepts, traditional 

Chinese legal concepts are expressed in subjectivism and per-

sonalisra, namely the opposition and reluctance to reliance on 

the use of written contracts and enforcement of rigid rules 

or contracts by public authority. 

Although the central government has relied for centuries 
on a vast bureaucracy thoroughly accustomed to paper 
work, there has been reluctance to bind the discretion 
of magistrates at the primary level of contact with the 
population by detailed public codes of authoritative 

prescriptions.^ 

From these concepts and attitudes, Chinese communists learned, 

first, that it was more desirable to issue provisional regu-

lations which could be changed by the Party when they had 

proved ineffective and, secondly, that disputes among the 

people could be better settled through informal adjudications 

such as mediations outside the courts. 

Marxist-Leninist-Maoist Doctrines 

Mao has not spoken about legal theory. He has basically 

accepted the Marxist-Leninist concept of law which we have 

discussed in Chapter II. Among Mao's rare writings regarding 

law, the most important is his theory of "the correct handling 

of contradictions." According to the theory, there are two 

types of contradictions in Chinese society, contradictions 

between the enemies and the people and contradictions among 

the people. 

•^Harold Lasswell, "Russia and China in a Modernizing 
World," Soviet and Chinese Communism, ed. by Donald Treadgold 
(Seattle, 1967), p. 432. 
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At. this st~>ge of building socialism, all classes, 
strata, and social groups which approve, support, and 
participate in the undertakings of socialist construc-
tion belong to the category of the people, while all 
those social forces and groups which resist the so-
cialist revolution and are hostile to and try to under-
mine socialist construction, are enemies of the people. 

The contradictions among the people are to be handled by the 

method of democracy which relies on education and persuasion, 

because beneath these contradictions "there is a foundation 

of fundamental unity of the people's interests." On the 

contrary, contradictions between the enemies and the people 

are to be handled by measures of dictatorship and severe 

sanctions because these contradictions are "antagonistic" 

ones and because "the people's democratic dictatorship" 

means democracy among the people and dictatorship over the 

reactionaries. 

Experiences Prior to 1949 

As early as 1926-1927, Chinese communists had begun to 

institute "people's justice" in Hunan Province where a revo-

lutionary peasant movement was being developed. Under the 

direction of the communist cadres, the peasant associations 

in Hunan adopted a series of measures to enforce land reform, 

to control taxes and interest rates, to advance women's 

rights, to prohibit gambling and opium-smoking, and to 

eradicate corrupt officials and landlords. Tribunals at 

^Mao Tse-tung, On the Correct Handling of Contradictions 
among the People (Peking, 1957}. 
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various levels were established to try cases and to maintain 

peace and order. 

As the communists expanded areas under their control, 

"people's justice" was brought along to these areas until 

1949. Since this study is confined to the period from 1949 

to 1969, space forbids us to deal in detail with the legal 

C 

developments of the period prior to 1949. Here we only 

summarize the experiences which the Chinese communists, had 

gained in administering legal order in the pre-1949 period. 

The main source of inspiration for the judicial struc-

ture in this period came from the Soviet model, embracing 

the Marxist-Leninist-Stalinist concepts of law. The legal 

system functioned mainly as a tool to remold the society 

and to suppress the "reactionaries." Violence and terror 

were the patterns of "people's justice." Specifically, the 

legal system in this period was based on the following 

principles: 

A„ Absence of formalism in the judgment of cases, 

especially accessibility of the trial proceedings to the 

people; 

5Primary sources for this period can be found, among 
others, in: Mao-Tse-tung, "Report of an Investigation into 
the peasant Movement in Hunan," Selected Works, I (New York, 
1954), 21-59; Ti-i-tsu kuo-nei ko-ming chan-cheng shih-chi 
ti nung-min yun-tung (The peasant movement in the period of 
the first revolutionary civil war) (Peking, 195.3) ; I-mou 
Chung, Hai-lu-feng nung-min yun-tung (The peasant movement in 
Hai-lu-feng) (Canton, 1957). 
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B. Participation of the people in the administration 

of justice through the organization of courts at public 

assemblies and the inclusion of people's representatives in 

the composition of courts; 

C. Institution of political education for persons 

accused of perpetrating a crime. ; 

Political Climate and the Soviet Legal Models 

Even since 1949, important policies of the regime have 

been made in response to the "objective conditions" of the 

revolution. Without exception, the legal system was so 

structured and operated as to meet with the "objective con-

ditions" of the revolution and the Party policies made 

therefrom. Thus, political climate had also been an important 

source for legal development. 

Chinese communists only had limited experience in ad-

ministering "people's justice" in the "liberated areas." 

Therefore, they had looked to the Soviet institutions as 

examples when they lacked precedents. We shall mention 

those examples later at appropriate places. 

Chronological Analysis, 1949-1969 

As mentioned in the introductory chapter, the legal 

system of Communist China developed alongside of the politi-

cal circumstances of the regime. On this basis, the period 

6Gudoshnikov, Legal Organs of PRC (Moscow, 1957) 
Trans, by JPRS, No. 1698-N (1959). 
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under study can fca divided 1:1 to tour sue—periods : (1.) from 

1949 to 1953 was a period of consolidation of political control 

and economic reconstruction,* (2.) from 1954 to 1957 was a 

period of political deradicalization and economic development 

which was called for by the First Five-Year Economic Plan, 

1953-1957. (This period is often referred to as the "con-

stitutional era."); (3.) from 1958 to 1964, there was a 

brief period of the revival of radicalism as a result of the 

"Hundred Flowers" debacle which threatened the fading of 

revolutionary fervor and caused Mao to launch the so—called 

"anti-rightist" and "Big Leap Forward" campaigns. This 

brief period was followed by a longer period of moderation as 

a result of the "Eig Leap Forward" disaster which compelled 

the regime to restore social order and to reconstruct damaged 

political and economic strength of the regime; and (4.) from 

1965 to 1969 was a period of political tumults and crises 

characterized by the open struggles between the Maoists and 

the anti-Maoists, known as the "Great Proletarian Cultural 

Revolution." Since the purpose of this section is to provide 

a "vertical" view of the legal system, our analyses emphasize 

activities and developments which characterized each period. 

1949-1953 

Judicial Organs.—Article 17 of the Common Program of 

1949 declared that "all laws, decrees and judical systems of 

the Kuomintang reactionary government oppressing the people 

are abolished and laws and decrees protecting the people 
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shall be enacted and people's judicial system shall be 

set up." In pursuance of t.Ms provision, a formal but 

rather simple three-level, two-trial court system was estab-

lished according to a number of organic laws.'' These formal 

courts which were properly called the "people's courts were 

placed under a dual control: a vertical control by a higher 

court and a horizontal control by a government council of 

the same level. Apparently, this dual control was designed 

to deprive the courts entirely of their "judicial independ-

Q 

ence." As a rule, the county courts were courts of first 

instance and the provincial courts were of second and 

^Organic laws relevant to the legal structure in this 
period include: The Common Program (1949), The Organic Law 
of the Central People's Government (1949), The Provisional 
Regulations of People's Courts (1951), The Provisional Regu-
lations Governing the Organization of the Office of the 
People's Procuratorate-General (1951). General Regulations 
Governing Organization of Offices of People's Procuratorates 
of Various Levels (1951), The Provisional Organic Regulations 
for Public Security Forces (1952), and the Agrarian Reform 
Lav/ (1950) . All these laws are printed in Chung-hua jen-min 
kung-ho-kuo fa-kuei hui-pien (Collection of laws and regula-
tions of the People's Republic of China) in Chinese, 13 
volumes at various dates from 1954 to 1964 by Fa~lu chu-pan-
she in Peking. English translations are available in 
Albert P. Blaustein, Fundamental Legal Documents of Communist 
China (South Hackensack, N. J., 1962); Theodore H. E. Chen, 
ed., The Chinese Communist Regime: Documents and Commentary 
(New York, 1967); and Current Background, No. 183 (.1952). 

°The high authorities of the regime had made no pretense 
of having an independent judiciary. For example, Shen chun-
ju, the first president of the People's Supreme Court, said, 
"People's governments at various levels must strengthen 
their leadership over people's courts." Quoted in Leng, 
Justice in Communist China, p. 29, from Jen-min jih-pao, 
Oct. 30, 1951. , 
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final instance. Under particular circumstances, the first 

or third trial which was in the People's Supreme Court might 

be final. However, since the suspension of the right of 

appeal could be justified as a means to "effectively suppress 

counter-revolutionary activities and prevent cunning elements 

from taking advantage of the two-trial system to delay the 

settlement of a case," it was not unusual that the first-

instance trial was the final one. The courts were given the 

responsibilities to "consolidate the People's Democratic 

Dictatorship, to xiphoid the New Democratic social order, and 

to safeguard the people's fruit of revolution and all lawful, 

rights and interests." 

In addition to regular courts, there were also irregu-

lar courts such as military tribunals and the "people's 

tribunals." Military tribunals were attached to the military 

control committees under the direction of the People's Revo-

lutionary Army. They were supposed to try cases involving 

military personnel and military matters. But more often 

than not they were also used to try civilians involving 

counter-revolutionary activities and try all cases in areas 

where regular courts were not set up. The "people's tri-

bunals " (/jfij Jen-min fa-ting) differed from the 

"people's courts" (A-tkj > Jen-min fa-yuan) mainly in that 

the former was ad hoc and temporary in nature, usually es-

tablished by a special, law, such as the Agrarian Reform Law, 

or called for by a nationwide campaign, such as the Three-

Ant i and Five-Anti movements, lasting throughout a given 
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period of time for the purpose of carrying out the mission 

imposed upon by the spfcla] law or campaign, and in that the 

former's judges were appointed by the county or municipal 

governments and elected by the local people's representative 

conferences or mass organizations in half and half propor-

tion, while the latter's judges were appointed by the 

people's congresses on the basis of legal, qualifications. 

Besides the judicial organs mentioned above, there were 

quasi-judicial organs as well. The Comrades' Courts were 

used by the Party to ensure discipline and regulate minor 

problems such as absenteeism in various enterprises. The 

neighborhood committees were organized in streets and 

neighborhoods, dealing with public hygiene, street problems, 

and similar matters. 

Before 1949, Chinese communists did not have a separate 

9 

procuratorial system in the areas under their control. A 

procuratorial system independent of the courts was born in 

September, 1949, when the People's Procuratorate-General was 

established, given the "supreme supervisory power to ensure 

^Original sources are too many to be mentioned here. 
They are scattered in various documents, such as those 
mentioned in footnote 5, p. 54, and newspaper accounts in 
Party newspapers such as Jen-min -jih-pao, Kuang-min j ih-pao. 
Hsin-Hua "jih-pao, and so forth. Useful items of these ac-
counts can be found in English translations in Survey of the 
China Mainland Press (SCMP) in the following issues: 44, 54, 
122, 148, 150, 154, 175, 184, 212, 207, 277, 282, 290, 304, 
409, 454, 495, 521, 537, 656, 745, 750, 769, 774, 779, 782, 
789, 794, 796, 805, 807, 821, 825, 846, 852, 859, 865, 875, 892, 
912, 926, 932, 967, 991. 
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the strict observance of the law hv all government institu-

tions and public functionaries as well as by nationals of the 

country." However, lower levels of procuracy which were 

parallel to the courts were not established until 1951. Up 

to early 1954 only one-third of the administrative units on 

or above the county level had established the people's pro— 

curatorates. The chief functions of the procuracy were to 

examine the legality of the actions of individuals and 

government organs; to investigate and institute legal pro-

ceedings against counter-revolutionary and other criminal 

elements; to oppose unwarranted or improper judgements and 

appeal them to a higher court? to supervise the management 

of prisons and labor reform institutions ? and to participate 

in any important civil cases in which the interests of the 

state were involved. Like the "people's courts," the pro-

curacy was placed under a dual control: a vertical control 

by the next higher procuratorate and a horizontal control by 

the people's council of the same level. 

The police system (i.e., the public security force) in 

Communist China was also an important part of the judicial 

machinery in administering justice. The organization, power, 

and activity of the police was under a strong influence of 

the Soviet model. It consisted of both public and secret 

•^See the Provisional Regulations Governing the Organiza-
tion of the Office of the People's Procurator-General and the 
General Regulations Governing Organization of Offices of 
People's Procurators of Various Levels. English translations 
in Current Background, No. 183 (1952). 
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units, organized into a hierarchical structure corresponding 

to the governmental administrative structure. Below the 

official structure were mass security organizations which 

supplemented the police work and penetrated into every 

aspect of life: public agencies, offices, factories, enter-

prises , schools, streets, villages., and so on. 

Judicial organs in operation. —-To get a picture of how 

the legal system actually worked in the 1949-1953 period, it 

is necessary for us to look first at certain problems with 

which the new regime was confronted. First, as a newly-

established regime, the regime had anything but well-insti-

tutionalized government machinery, especially those agencies 

which required highly technical personnel to operate such as 

the judiciary. In this period, the legal system was in fact 

so fragmented that it was hardly a national system as such. 

The organization of legal organs greatly varied from area to 

area and many areas inherited whatever the Nationalist 

Government had had. There were neither comprehensive 

legal codes nor detailed statutes? only a few important laws 

were adopted, such as the Marriage Law (1950) ,, the Agrarian 

Reform Law (1950), the Trade Union Law (1950), the Regulations 

-'--'-For example, in Peking the Nationalist court system 
remained virtually unchanged except that it was called the 
"people's courts" under the new regime. Pei-ching shih jen-
min fa-yuan mi-shu-chu (Secretariat of the Peking City 
People's Court), ed., Pei-ching shih jen-min fa-yuan kunq-tso 
kai-kuanq (The Work of the" Peking" City People's Court) 
(Peking, n.d.), 
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for the Punishment of Counter-revolutionaries, and the 

Regulations for the Punishment of Corruption (1952). When 

no specific laws" or provisions were applicable, the courts 

were instructed to follow the policies of the government or 

to use Nationalist laws which had no obvious political 

character such as traffic regulations or laws concerning 

common crimes. There was, furthermore, a shortage of 

competent and experienced judicial personnel. Thus the 

regime was forced to retain the Nationalist-trained judicial 

personnel and to hastily produce cadres with poor training 

in law to handle legal cases. The percentage of the Nation-

alist-trained judges varied from fifty per cent to ninety 

1 2 

per cent of the total number of judges m a court system. 

Because of these problems, regular courts were either 

not established at all at the lower levels, or were used to 

implement specific campaigns to formalize the most serious 

punishments in order to propagandize Party policies and 

educate the masses on desired behavior, or were displaced by 

special (irregular) courts such as the "people's tribunals" 

and military courts. In addition, the police system was 

heavily employed to supplement procuratorial and court work. 

The police were given the authority to impose, without pro-

curatorial approval or court trial, control over 

1 2 • 
Victor H. Lx, "The Evolution and Development of the 

Chinese Legal System," China: Management of a Revolutionary 
Society, ed. by John M. H. Lindbeck (Seattle, 197.1.), p. 227. 



63 

counter-revolutionaries, landlords, and other "reactionary" 

elements "who have not shown adequate repentance for their 

past offenses but who have not committed any new criminal 

activity to warrant their a r r e s t . T h e sanctioning power 

of the police ranged from minor fines, confinement in the 

police-operated "labor reform" camps and detention centers, 

to death penalty. Their jurisdiction extended from "counter-

revolutionaries" to other persons deemed to deserve punish-

ment and surveillance without prison confinement. 

In terms of legal policy, this period was characterized 

by terror and "legalized violence" through the extensive 

use of mobilizational devices. Law and legal work were 

stressed as instruments to implement Party policies, namely 

to eliminate "counter-revolutionaries," to redistribute land 

and shatter the power of landowners, and to break the power of 

the urban bourgeoisie. However, there was evidence indicating 

tendencies of professionalism and bureaucratization.^ 

Nevertheless, tendencies to bureaucratize legal work were 

least noticeable because the high leadership in the Party 

was concerned with the impediments encountered in meshing 

1 1 
" Article 3 of the "Provisional Measures for the control 

of Counterrevolutionaries," (June, 1952) Chung-Yang ien-min 
chang-fu fa-ling hui-pien (Collection of laws and regulations 
of the Central People's Government) (Peking, 1952-1955, 5 
volumes). 

14Refugees' interviews which were conducted by Stanley 
Lubman in Hong Kong from 1965 through 1967, suggest this 
evidence. Stanley Lubman, "Forms and Function," p. 544. 
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legal institutions into prog.?:ares of social change. Legal 

cadres were constantly reminded of maintaining the links 

between ideology and legal worl<r even though they were urged 

to avoid subjective decisions and to refrain from coercing 

confessions. There were some organizational and ideological 

defects exposed at all levels of the "people's courts," but 

as soon as they were detected the "Judicial Reform Movement" 

(August, 1952, to April, 1953} was launched to ensure the 

political reliability of court personnel and to solidify the 

foundation for "socialist legality." 

Civil litigation was neglected by both the state and 

the populace mainly because of the lack of comprehensive 

civil codes and the shortage of competent judges. Citizens 

did not look up to courts as proper places for resolving 

personal problems except in cases involving grievances against 

the previously privileged groups and marriage, in which the 

regime was making impressive efforts to encourage for propa-

ganda purposes. 

•^See ibid, and Ezra Vogel, "From Revolutionary to 
Semi-Bureaucrat: The 'Regularization' of Cadres," China 
Quarterly, XXIX (Jan.-March, 1967). 

16According to Shih Liang, Minister of Justice, the mood 
was created mainly because of the presence of the retained 
Nationalist-trained judicial personnel and their legal con-
cepts. It was estimated that there were six thousand (or 22 
per cent) judicial personnel who were Nationalist-trained 
out of the total of twenty—eight thousand judicial cadres in 
Communist China. Shih Liang, "Report Concerning the Thorough 
Reform and Reorganization of the 'People's Courts' at All 
Levels," Chang-chiang jih-pao (Hankow, August 24, 1952). 
Cited in Leng, Justice in Communist China, p. 40. 
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1954-1957 

By 1953 the Chinese corr.munist leadership began to feel 

that the "objective conditions" of revolution were different 

from the previous period. According to Liu Shao-chi, the 

period of revolutionary storm and stress was passing and 

"the aim of the struggling is changed to one of safeguarding 

the successful development of the protective forces of so-

ciety; a corresponding change in the methods of struggle 

will consequently have to follow and a complete legal system 
17 

becomes an absolute necessity." 

To meet the new revolutionary conditions, the legal 

system was directed toward a series of reforms. The pro-

fessed attempt of the Party leadership was to stabilize the 

legal system patterned after the Soviet model by regularizing 

the judicial institutions and procedures, drafting comprehen-

sive legal codes, and reducing "improper" interference by 
18 

the Party and its members with legal cases. The major 

reforms were as follows: 
17 . 
Liu Shao-chi, "Political Report of the Central Com-

mittee of the Communist Party of China to the Eighth National 
Congress of the Party," Eighth National Congress of the 
Communist Party of China, Vol. 1 (Peking, 1956), 81-82. 

1 R 
°Tung Pi-wu said, "The Party's Central Committee calls 

on all public security organs, procuratorates, courts and 
all other state organs to conduct their affairs according to 
law. I believe that doing everything according to law is a 
most important link in the forging of a sounder and stronger 
people's democratic legal system." Tung Pi-wu, "Speech by 
Tung Pi-wu," Eighth National Congress of the Communist Party 
of China, Vol. II, pp. 94-96. 
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Constitutional py ir-cipies --—As generally defined, a 

constitution is the fundamental lav; of a political system, 

outlining the framework of a government., defining its powers, 

functions, and procedures, and imposing limits on the 

government to safeguard the rights of citizens. In form, the 

1954 Constitution of Communist China contained most of these. 

Clearly the 1954 Constitution represented an advance in 

legalism over the 1949 Common Program which abolished "all 

laws, decrees, and judicial system of the Kuomintang reac-

tionary government" but gave no word on how the judicial 

system was to be reconstructed and operated. The 1954 Con-

stitution, on the contrary, granted a permanent structure 

and independence to the courts and the procuracy. Under the 

Constitution and other organic laws with constitutional 

authority, the judicial system now was much more integrated. 

Unlike the previous structure, the new structure now con-

tained two separate hierarchies, the courts and the pro-

curatorates, and an executive apparatus within the State 

Council, such as the Ministry of Justice, Ministry of Super-

vision, Ministry of Public Security, and Ministry of Internal 

Affairs, charged with responsibilities to maintain law and 

order. (See Chart I, p. 67.) 

In addition, the 1954 Constitution contained a compre-

hensive bill of substantive and procedural rights. Among 

the important ones were equality before the law; freedom of 

speech, of the press, of association, of demonstration, and 
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of religion; the right to work, bo leisure, to education, 

and to social assistance: the right to privacy, of r<ssidor.ee, 

and the right to due process of lav;. 

Regularization of court organization and procedures,~~ 

With more legally-trained cadres available who were produced 

by newly established or expanded law schools or special 

training institutions, the regular courts were set up per-

vasively throughout most areas of the country. The temporary 

nature of the "people's tribunals" was changed to permanent 

by being made component parts of the regular courts. Fur-

thermore , rules on arrest and detention were adopted and 

uniform rules of civil and criminal procedures were used on 

an experimental basis by courts and procuratorates. "Judi-

cial committees" were set up to review court decisions and 

to examine judicial practice so as to set forth more effec-

tive judicial policy and to correct erroneous decisions.^ 

Reform of the procuracy.—In this period, the procuracy 

underwent a steady growth into a more centralized, specialized, 

and professionalized institution. The procuratorates were 

now subject only to the supervision of the higher levels of 

procuratorates and free from interferance by the people's 

19"Regulations on Arrest and Detention of the People's 
Republic of China. " English text is available in SCMP", 
No. 953. 
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councils. The only governments1 agency which had authority 

over the procuracy was the Standing Committee of the national 

People's Congress, the highest government agency in the 

country, which supervised the Procuratorate-General. The 

procuratorates were deliberately made a very powerful in-

stitution in several ways. First, the Procurator-General 

was authorized to participate in the "judicial committee" of 

the People's Supreme Court to work out the highest legal 

policies and to supervise the legality of the action of all 

governmental organs including the departments of the State 

Council and their personnel and the police. Secondly, the 

procuratorates were given the authority to protest a "legally 

effective judgment" and request for a new trial at any time. 

Thirdly, the "special procuratorates" were added to the pro-

curatorial system, which "smacks of deliberate intent to 

enhance their role and promote their importance as a distinct 
21 

component of the procuratorial mechanism." Fourthly, the 

procuracy was given a certain degree of functional autonomy, 

taking over legal administration which was previously car-

ried out by the Party and by the police. 
20 
Useful original sources .include the following items 

in SCMP: 750, 78$ 852, 912, 932, 953, 966, 991, 1045, 1049, 
1075, 1066, 1079, 1082, 1089, 1132, 1176, 1191, 1199, 1220, 
1256, 1283, 1296, 1317, 1321, 1283, 1318, 1378, 1368, 1452, 
1539, 1598, 1619, 1652, 1654, 1667, 1975. No. 569, 349, 444, 
and 466 in CB; and No. 101-D, 187-D, and 472-B in JPRS. 

21 . 
"Ginsburgs and Stahnke, "The People's Procuratorates, 

1954-1957," p. 84. 
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Tripartite division of leaaI functions.—-At least in 

form, the legal administration was evidenced by ? tripartita 

division of functions among the three majcr judicial organss 

the police were to investigate suspected offenses and make 

attests approved by the procuracy; the procuracy was to 

approve arrests and to verify evidence and make formal in-

dictments ; and the courts were to determine guilt in public 

trials before the judges and the "people's assessors" in 

which the accused had a "right to defense." This was a 

great reform over the previous system in which the regular 

courts were seldom used except for important cases with 

propaganda purposes, the procuracy was by no means organized 

as a sound institution, and the police were given powers 

virtually equal to the courts and the procuracy. 

Regularization of the "people's assessors."—As early 

as the Kiangsi-Yenan period of the early 1930's, "lay 

assessors" were selected from various union and peasant 

associations to participate in the investigation and de-

liberation of court cases and to enable the courts to feel 

the public sentiment on cases. However, "lay assessors" did 

not have the same powers as judges and had no regular term 

of office or method of selection. This system was continued 

over the years prior to 1954, but not extended nation-wide 

until 1953. The system after 1954 was more regularized and 

thus differed from the previous system in two ways: one was 

that the selection process of the new system was regularized 
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by the :ganic Lav; of the People's Courts which provided 

that any citizen over twenty-three years of age who had the 

right to elect or be elected and had not been deprived of 

political rights might be selected a "people's assessor" who 

was to perform his duty ten days a year for a two-year term 

with remuneration from the courts, while the old system was 

irregularly used and the assessors were irregularly selected. 

The other difference was that the new system regularly main-

tained a ratio of two assessors to each judge and the asses-

sors enjoyed equal rights with the judges in the performance 

of their duties. 

Establishment of the Lawyers' system.—With the abolition 

of Kuomintang's laws and judicial system, lawyers' offices 

were forced to close and private lawyers were prohibited 

from practising. In communist concept, lawyers only served 

the interest of the privileged class and were too strongly 

influenced by the old legal concepts and procedures to be 

able to serve the interest of the people. With the promise 

of the right to defense by the 1954 Constitution, the legal 

profession was provided an opportunity of orderly develop-

ment. The official policy declared that the various "demo-

cratic" devices such as public trial, right to defense, the 

assessors system, and so on, were designed to "strike deci-

sive blows at the enemy and rationally settle conflicts 

among the people, so that no innocent may be wronged and 
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no black sheep left at large."2* The lawyers' system was 

now justified on five grounds, First, the new system 

guaranteed the implementation of the principle of defense 

in criminal proceedings as well as helped the "people's 

courts" to exercise correctly the judicial power of the 

state. Secondly, the existence of the lawyers' offices?was 

not only convenient for the masses but also advantageous to 

the development of the adjudicative work of the "people's 

courts." Thirdly, the system extended aid to the broad 

masses, supported their fight against crimes and criminals, 

and protected the legitimate interests of the parties con-

cerned. Fourthly, through their routine work of answering 

inquiries and participating in law suits, the new lawyers 

also performed a useful propaganda service for the policies, 

laws, and regulations of the state. Finally, their partici-

pation in trials had a supervisory effect on the administra-

tion of justice, making the judicial organs more conscious 

23 

of raising the quality of their work. 

Under the system, lawyers worked collectively in Legal 

Advisory Offices in various locations which were public 

agencies rather than private organizations. With fees paid 

to the Offices rather than to individual lawyers who then 

received salaries from the Offices, lawyers performed three 
22 
Jen-min jih-pao, December 11, 1954. 

23 
Huang Yuan, Jen-mm fa-yuan chi-pen chi-shih chianq-

hua (Talks on the Basic Knowledge of the People's Court) 
(Canton, China, 1956), pp. 2-9. 
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main functions. First, they answered inquiries from the 

people and furnished them with opinions on matters relating 

to the substance and procedures of law. Secondly, they 

prepared petitions, contracts, agreements, and other legal 

documents for individuals as well as groups. Thirdly, they 

acted as defense counsels for the accused in criminal ac-

tions or as representatives for the plaintiffs, defendants, 

or other concerned parties in civil actions. 

These reforms undoubtedly indicated that the regime did 

show a greater interest in a formal legal system and profess 

to the more regularized Soviet system of law. By Western 

legal standards, even the de-Stalinist model of the legal system 

was hardly regular, but it was surely a more bureaucratic 

and regular contrast to the system of the previous period. 

However, one can discover a number of problems in the actual 

operation of the system under reform. First of all, the Party 

was still recognized by the Constitution as the leader of the 

Chinese people in the "people's revolution" and of "a broad 

people's democratic united front, composed of all democratic 

classes, democratic parties and groups, and popular organiza-

tions." (Preamble of the Constitution). This means that 

the Party continued to exercise its highest leadership 

through extra-constitutional forms. 

Moreover, the regime's commitment to political campaigns 

continued to be strong. This means that the legal apparatus 

was still bearing the mission of carrying out political 
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campaigns rather than safeguarding legality at the expense 

of political campaigns. Though terror was ceased and "le-

galised violence" reduced its intensity, the main thrust of 

the reforms was overwhelmed by still intense political cam-

paigns, resulting in nothing but a stress on discipline 

rather than on legality. In the following, specific problems 

may be listed: 

(1.) Absence of comprehensive legal codes.—Though the 

regime admitted the need for and took certain steps toward 

working out comprehensive civil, criminal, and procedural 

codes,^ there were no such codes added to a few already 

promulgated laws and regulations covering marriage, land 

reform, trade unions, agricultural producers' cooperatives, 

suppression of counter-revolutionaries, penalties against 

corruption, and so forth. As pointed out by some legal 

ft 

writers in !£he country, laws and regulations promulgated by 

the regime were mainly in the form of provisional programs 

and were not "well-developed." There was much confusion in 

the legal system as a result of the combination of vague ter-

minology, conflicting provisions, and uncertain procedures.^ 

^Tung Pi-wu said, . . the problem today is that we 
still lack several urgently needed, fairly completed basic 
statutes such as a criminal code, a civil code, rules of 
court procedure, a labor law, a law governing the utilization 
of land, and the like." Tung, "Speech," p. 88. 

7 5 
The number of laws passed during the first eight 

years was 4,072. However, the majority of them was not so 
important as a civil code or criminal code. Jen-rain jih~pao, 
October 9, 1957. ' Leng, Justice, p. 56. 
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(2.) Ambivalent attitude toward legal reforms.•—While 

the reforms ref.lc-c.ted the importance which the regime at-

tached to the legal apparatus as useful instrument for 

stabilizing social order and ensuring the socialist trans-

formation of national economy, available sources strongly 

indicated that the regime's high leadership and legal cadres 

at lower levels were ambivalent about regularized legal 

system. In 1955, Mao complained that judicial cadres seemed 

to have become more concerned with following Soviet bureaucrat-

ic models than with punishing enemies in the agricultural 

cooperative program. At the Eighth Congress of the Chinese 

Communist Party in September, 1956, his opening speech im-

plied his complaint about bureaucratism and repeatedly 

emphasized the importance of Party leadership and the need 

26 

to preserve the unity of the Party with the people. Legal 

cadres of lower levels had little commitment to legality 

because many lacked adequate education and most lacked 

adequate legal training. The police who had little appre-

ciation for legality resented limitations on their powers. 

The procurators, many of whom were ex-policemen, tended to 

share the views of their former colleagues. As Tung Pi-wu's 

speech at the Eighth Party Congress pointed out, "some party 

members even looked upon themselves as special personages 

and considered that the law was made for the people and that 

^Mao Tse-tuny, "Opening Speech," Eighth National 
Congress of the Communist Party of China (Peking, 1956), 
pp. 5-9. 
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they themselves were ovsi' and above the law." In general, 

in spite of the liberal tones expressed in favor of a formal 

legal system, there was no indication that the regime was 

prepared to go all the way toward a regularized system by 

freeing the legal system from the control of the Party. As 

long as the Party was not willing to concede that legal 

organs should have total autonomy and that its members could 

not interfere with purely legal matters, there was hardly a 

solid foundation on which the legal reforms could build a new 

regularized and formalized legal order. 

(3.) Failing tripartite division of legal functions.— 

Though the official model called for a tripartite division 

of legal functions among the police, the procuracy, and the 

courts, this division did not live up to the model in prac-

tice. In most legal cases, the procuracy and courts confirmed 

the charge of the case by the police because they relied 

primarily upon the police file on the case instead of con-

ducting extensive procuratorial investigations or court 

trials. It was reported that the three agencies which 

worked on the cases disagreed upon only some fifteen per cent 
on 

of all cases. When they disagreed, the differences were 

27 
Tung Px-wu, "Speech by Tung Pi-Wu," p. 90. 

7 Q 
Arthur Stahnke, "The Background and Evolution of Party 

Policy on the Drafting of Legal Codes in Communist China," 
American Journal of Comparative Law, XV (1966-67), 518. 

2 q 
-This is an "impressionistic evidence" based on the 

refegees' interviews conducted by Lubman. Lubman, "Form and 
Function," p. 547. 



i 77 

resolved by. informal conferences between the agencies in-

volved, sometimes with the participation of Party officials 

who served as moderators with considerable power on the 

final resolutions, "Innocence was not seriously at issue 

because, if pretrial judicial screening found proof of 

criminality to be insufficient, the case was not set down 

for public trial but was dismissed or returned to the proc-

30 

uracy or police for further investigation." 

(4.) Problems with the lawyers' system.—The problems 

which the lawyers' system suffered had weakened the effi-

ciency of the system. To begin with, Party authorities could 

not appreciate the usefulness of the system as they might 

have thought or said mainly because of the infancy of the 

system and the lack of understanding and experiences. The 

lawyers, as Party authorities saw them, should place their 

duty to serve the state over their duty to serve clients 

because the interests of the state were far more important 

than those of the individuals. For similar reasons, many 

judges and procurators who had been deeply educated in 

Marxist-Leninist-Maoist doctrines treated lawyers with 

hostility and contempt. Some regarded them as subordinates 

to the courts and procuratorates; others felt that the 

presence of lawyers in the interrogation or trial procedures 

10 
Cohen, The Criminal Process, p. 13. 
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was a "nuisance," "a waste of time," or "a protection of 

,.31 
crimes." 

The attitude of the general public toward the system 

was also a serious problem. Many people declined to take 

advantage of the system because they were led to believe by 

the surrounding circumstances that- "resort to counsel might 

impair their prospects and could not improve them." This 

may be illustrated by a statement made by a refugee who was 

interviewed by Jerome Cohen in Hong Kong: "Nobody wanted a 

lawyer; we all knew that they were mere window dressing and 

couldn't really defend us, because they would be accused of 

32 

having 'lost their stand1 if they did." 

Finally, the lawyers' apathetic attitude toward the 

system also contributed nothing but to the deficiency of 

the system. This attitude could be understandably attributed 

to their disadvantageous position as we have just discussed 

and to the fact that the lack of comprehensive legal codes 

would have disabled a lawyer to do any meaningful counselling 

work. 
O 1 
JJ-This thesis can be found in essays in legal journals. 

For example, Cheng Jung-ping, "The Defense Counsel Must Work 
for the Socialist Legal System," Fa-hsueh (Jurisprudence) 
No. 2 (1958), pp. 36-38; Lin Tse-chiang, "Criticize Thoroughly 
Bourgeois Attitudes in the Work of People's Lawyers," ibid., 
pp. 39-43; Su I, "Should the Defense Counsel Expose the Crime 
or Defend It?" Cheng-fa yen-chiu (Political-legal research), 
pp. 76-77; and Wu Lei, "Examination of the Essay on Study 
of the Role of the Defense Counsel in Criminal Procedure," 
ibid., pp. 78-81. 

p. 464, 

32 
An interview statement in Cohen, Criminal Process, 



79 

However, in spite of these problems voices to liberalize 

and regularize the legal system were heard throughout this 

period, especially during the "Hundred Flowers" campaign 

from late 1956 to early 1957.33 Liu Shao-chi, then chairman 

of the Standing Committee of the NPC, urged increased bureau-

cratic regularity in legal institutions though he was also 

concerned with excessive bureaucratization and favored 

greater Party control over state organs in his "Political 

Report" to the Eighth Party Congress in 1956.^4 Tung Pi-wu, 

then president of the PSC, and his deputy, Ma Hsi-wu, 

blasted those who "say that the state's legal system is a -

formality, or that it creates too much trouble, and its 

practice hinders work," charging them with the violation of 

the Constitution and other laws, and calling for adopting 

comprehensive legal codes and increasing bureaucratic 

regularity in legal i n s t i t u t i o n s . ^ Certain liberal legal 

cadres and jurists and the press in general supported this 

33 
In the "Hundred Flowers" campaign, Mao induced the 

intellectuals to help rectify the Party by offering 
criticisms. Legal, scholars and specialists criticized the 
Party for assuming a "nihilist standpoint toward laws," for 
maintaining an attitude of superiority to the law, for 
violating legality, and for overloading the judiciary with 
ignorant Party cadres. These ccriticisms apparently exceeded 
Mao's expectation. Thus the Anti-Rightist" movement was 
launched. See Roderick MacFarquhar, ed., The Hundred Flowers 
Campaign and the Chinese Intellectuals (New York, 1960). 

"^Liu, "Political Report," pp. 15 and 82. 
•3K 

Tung, "Speech," pp. 79 and 87. Ma Hsi-wu, "On Several 
Problems in Adjudication Work at the Present Time," Cheng-fa 
yen-chiu, I (1956). 
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view and frequently raised criticisms against the lack of 

promulgated and coherent legal codes, Party supremacy over 

laws, weak position of the courts vis-a-vis the police, and 

general carelessness, prejudice, and reliance on suspects' 

"class status" of legal organs. ̂  

On balance, we may conclude that this period marked a 

significant advance over the previous period in form and, to 

a certain extent, in actuality. We see that these reforms 

had checked arbitrary actions which the courts, the procuracy, 

and the police so customarily took in the previous period. 

The Party was much less active in legal matters and in fact 

withdrew from the field to a significant degree. It now 

carried out its will by controlling the formulation of 

national legal policies rather than by interferring with 

courts' decisions or procuratorial investigations on a case-

by-case basis and the "mistakes" of the courts' decisions 

were corrected by the higher courts rather than by the Party 

authorities or government officials. 

1958-1964 

The "Hundred Flowers" campaign and the criticisms 

against the regime's legal system apparently exceeded Mao's 

36 
These debates were well documented in Harvard Center 

for International Affairs and East Asian Research Center, 
ed., Communist China: 1955-1959 (Cambridge, Mass., 1962); Leng, 
Justice, pp. 54-63; James R. Townsend, "Internal Politics 
Since 1956," Bulletin of Atomic Scientists, XXII (June, 
1966); and MacFarquhr, The Hundred Flowers. 



31 

expectation. Mao and Party leaders were afraid that the 

liberal tones would threaten revolutionary fervor and that 

more drastic reform of the legal system would endanger tha 

Party's political power and fundamentally shake the regime's 

political structure. Thus, the Party launched the "Anti-

rightists" campaign to strike at the critics, which led 

off a new period of Communist China's political turmoil 

featured by the "Three Red Flags" campaigns including "the 

general line for building socialism," "Big Leap Forward," 

and "communualization." The legal system suffered from a 

return to radicalism as these campaigns were being conducted. 

Changes during this "radical" period were manifested in tha 

following aspects: 

(1.) Reassertion of Party supremacy.—Party supremacy 

had been the underlying principle of Communist China's 

politics, but was relaxed to certain extent in the "consti-

tutional era." During the "Three Red Flags" campaigns Party 

supremacy was fully reaffirmed in a number of policy-making 

conferences and official publications. For example, at the 

Fourth Judicial Work Conference in August, 1958, it was 

pronounced that 
•37 

As James R. Townsend describes it, "the movement had 
gotten out of hand. Not only was some criticism far too 
pointed for the Party's point of view, but unruly demon-
strations had erupted and there were signs of a developing 
anti-Party movement among the students. Debate was abruptly, 
shut off, the severest critics were denounced, and an "anti-
rightist" campaign followed during the summer of 1957. 
Townsend, Internal Politics, p. 61. 
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the people's courts should be absolute in its submission 
to Party leadership, and there could not be the least 
negligence and vaciiation. , , . Only in Lai's way 
could court work be made to meet the change of situation 
as well as to implement correctly the lines and policies 
of the Party under the guidance of the correct line. 

Similarly, at the National Conference of Advanced Public 

Security, Procuratorial, and Judicial Workers in May, 1959, 

it was reiterated that politics must assume command and that 

judicial organs must not only observe the policy and direc-

tives of the Party but also voluntarily seek instructions 

from and report their work to the Party committees. Legal 

writers spoke in similar tones in the pregss 

The policy of the Party is the soul of the people's 
democratic legal system; the people's democratic legal 
system is the instrument for implementing the Party 
policy. This is to say, the Party policy commands 
legal work and legal work can never be separated from 
the Party policy. Legal work can only serve as a tool 
for the Party policy and cannot be above or beyond 
politics. . . . Without the leadership of the Party 
there would not be the people's democratic legal system. 
Therefore, legislative and judicial activities as well 
as other forms of legal work must all be under the 
absolute leadership of the party, " 

(2.) Elimination of "rightist" legal workers.—Personnel 

change in legal organs was one of the changes occurring in 

this period. During the "anti-rightists" campaign from 1957 

to 1958 many Party and non-Party legal workers who advocated 

"bourgeois legal concepts" were declared "rightists" and 

removed from their legal posts. Procurators who had refused 

to approve arrests and detentions in previous years or 

38New China News Agency, August 28, 1958. 

"3Q 
Jen-mm jih-pao. May 23, 1959. 
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"opposed Party leadership" were severely criticized or 

removed from their offices,^® Practically all the remaining 

non-Party members of procuracy and courts were assigned to 

less politically sensitive work in other branches of govern-

ment. Many lawyers were criticized for maintaining old legal 

concepts and forced out of their profession. They were in-

structed to follow the mass line, submit to Party leadership, 

and place their activities in strict accordance with the 

directives of the Party committees if they wanted to remain 

41 

m practice. 

(3.) Formalization of police-administered sanctions.— 

In this period, police power was formally augumented by two 

statutes. One was the "Decision of the State Council of the 

PRC Relating to Problems of Reform Through Labor" of September, 

1957, which authorized the police to confine to labor camps 

for indefinite periods of time a variety of anti-social gangs 

^Prominent figures included in this group were Chien 
Tuan-sheng (President, Peking College of Political Science 
and Law), Yu Chung-lu (Advisor, People's Supreme Court), Yang 
Yu-ching (Assistant Editor, Cheng-fa yen-chiu), Wu chuan-yi 
(Bureau of Legal Affairs, State Council), Chang Ying-nan 
(Deputy head, Legal Bureau, Standing Committee of People's 
Supreme Congress), Lou Pang-yen (Deputy head, Peking Judicial 
Bureau), Wang Tsao-shih (professor, Futan University), Wang 
Tieh-yai (professor, Peking University), Chen Ti-chiang 
(International Relations Research Institute), Huang Shao-hung 
(member, Standing Committee of People's Supreme Congress), 
Chia Chien (Judge of People's Supreme Court), and two unnamed 
associate judges of the People's Supreme Court. Leng, 
Justice, p. 55 and Cohen, The Criminal Process, p. 16. 

^Ibid., and Lubman, "Form and Function," p. 552. 
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including those whom repeal ted education could not change 

. . . counter-revolutionaries and anti-social reactionaries," 

and those who refused to work or refused labor assignments. 

The other statute was the "Security Administration Punishment 

Act" of October, 1957, which empowered the police to administer 

minor punishments such as fine, warning, and short periods of 

confinement for minor breaches of "public o r d e r . S i n c e 

these statutes did not provide any concrete criteria for 

police actions and punishments, they actually augmented 

police power much more than the language of the statutes 

appeared to. 

(4.) "Mass line" reiterated.—In this period, especially 

during the "Big Leap Forward" campaign, courts were instructed 

to carry out the "Five Goes" (go to the factories, to the 

mines, to communes, to streets, and to markets) and "Three-

On-the-Spots" (investigation on the spot, mediation on the 

spot, and trial and sentencing on the spot) slogans so as to 

"improve the quality of their work" and "to create closer 

ties between the people's courts and the masses."^ Under 

the campaign, legal cadres were hsia-fan ( - H i . meaning 

transferred to lower levels) to live, eat, and work with the 

masses and to take a direct part in production so as to help 

these cadres resist the influence of bourgeois ideology; 

42 
Both are available in English translation in Cohen, 

The Criminal Process, pp. 249-250 and 205-237. 

^Cheng-fa yen-chiu. Volumes from 1958 to 1962. 
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strengthen their class consciousness and mass viewpoints; 

improve their relations with the working people; learn .pro-

duction skills; raise national productivity; facilitate the 

correct implementation of Party policy; and eventually turn 

themselves into "red and expert" cadres.44 

The "mass line" also called for an emphasis on the use 

'of mediation for settling disputes among the people. The 

masses were encouraged to voluntarily observe laws and social 

discipline, to strengthen internal solidarity among the 

people, and to maintain social peace and order by, among 

other things, writing letters or paying personal visits to 

45 

the authorities to make complaints and report wrongdoings. 

(5.) Procedural changes.—Procedural changes included a 

move to simplify the system of mutual restraints which the 

Constitution and other organic laws had imposed on the police, 

the procuracy, and the courts. The public trial system was 

virtually terminated except for minor cases, such as bigamy 

and adultery, which were closely related to civil litigation 

and for cases which had exceptionally educational and propa-

ganda significance both to the people and to foreign observ-

ers. The practice of defense lawyers was reduced to a 

44Ibid., No. 1 (1959). 

4 ̂  
From January to October of 1961, the number of such 

letters and visits in Kansu was estimated to be 29,000. 
Jen-min jih-pao, January 9, 1962. In Kiangsu, in 1962, at the 
county level 500,000 letters and visits were received. New 
China News Agency, Nanking, February 20, 1963. 
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minimal skeleton. Finally, because of the emphasis of the "On-

the-Spot" slogan, procurator.ial investigations and court 

trials were conducted in a much more arbitrary manner. 

Besides these changes, the regime also reemphasized the 

importance of the role of legal organs in the people's demo-

cratic dictatorship and in struggle against counter-revolu-

tionaries as it did in the 1949—1953 period. Legal organs 

were called to pay special attention to the conspiratorial 

activities such as sabotage, arsons, and bombing initiated 

by "American imperialists" or by the "Chiang Kai-shek 

clique," and to those landlords, rich peasants, and bour-

geois rightists who had not reformed themselves to accept 

socialist ideology. 

By and large, the judicial structure remained unchanged 

in this period except for a few minor changes. First, the 

Ministry of Justice was abolished in 1959. The reasons for 

the abolition were never made known to outsiders. However, 

two explanations seemed possible: one was that in the early 

years the "united front" policy necessitated the accommoda-

tion of persons like Shih Liang who was one of the few 

extensively trained in law and was vice-president of the 

largest minor party, the China Democratic League. As the 

political power of the regime was much more consolidated, the 

Party did not seem to have the dire need to keep such a 

person in high position. Another possible explanation was 

that the existence of the Ministry could do nothing but add 
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complication and difficulty to the coordination among the 

various legal organs 

Secondly, the Party apparatus for coordinating legal 

work among the various legal organs became more institution-

alized through the establishment of "political-legal depart-

47 

ments" at various levels of Party committees. (See 

"Chart II, p. 88.) 

Other minor changes included experiments to merge the 

three legal organs at the basic level in disposing of legal 

cases in some geographical areas. These experiments were 

aimed to reduce the time wasted in travelling and to punish 

the criminals more promptly and forcefully. They made 

propaganda for the regime and educated the masses by dispos-

ing of cases swiftly without strictly following procedures. 

This merger, the regime claimed, proved to be an improvement 

in the quality and efficiency of legal work over the bour-

geois system which wasted so much time and so much manpower. 

However, these changes came to a halt as the "Three Red 

Flags" campaign proved to be a debacle rather than a success. 

The regime was forced to take certain steps to relax the 

prevalent rigidity of "people's justice." First, there was 

^^Fei-wei chen-fa, pp. 79-80. This is a 117-page booklet 
acquired by this writer from the Committee for Political Af-
fairs in Combat Areas of the Nationalist Government in Taiwan. 
Author and publisher, and publishing date unknown. 

"^More about "political-legal department" will be dis-
cussed later. 
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CHART II 
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a gradual retreat from the harshness of the "Anti-rightists" 

movement against legal cadres and an amnesty to the "war 

criminals" and reformed rightists. Legal discussions had 

been revived, which had contributed to promoting researches 

done on the traditional Chinese legal systems and promoting 

interest in Western legal theories such as those of 

Montesquieu, Rousseau, and Pound, even though their conclu-

sions and findings were consistently that these theories 

AO 

were "reactionary." 

Primarily because of the breakdown of communication and 

control channels during the "Big Leap Forward" and the de-

centralization moves following it, the middle and lower 

levels of legal organs operated with relative freedom from 

effective control of the Party or agencies of higher levels. 

Legal cadres protected each other by avoiding reporting 

professional or political errors committed by their colleagues, 

In order to restore economic stability from the "Big Leap 

Forward" disaster, the Party seemed to favor the requirement 

of strict adherence to established rules, the use of economic 

"contracts," and the emphasis on providing clear and detailed 

rules to cover every situation. At the county level, the 

political-legal departments were created within Party organs 

to coordinate and supervise legal work. They were instructed 

to review all existing regulations related to public security 

48 
In the issues of early 1960 's Cheng-fa yen-chiu 

articles of this nature often appeared. 
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work, and to make recommendations for abolishing contradictory 

or inappropriate rules and for establishing new rules to im-

prove the existing deficiencies. They also carried the 

instruction to assure that all legal rules were observed by 

various public agencies. 

These developments amounted to making the legal system -

"a more integrated and well-ordered system imposing sanc-

49 

tions," which gradually became a "stronghold of political 

power." 

1965-1969 

Though the "Great Proletarian Cultural Revolution" was 

not officially initiated until 1966, certain developments 

had already got underway prior to 1966. With regard to the 

legal system, legal organs especially the public security 

system became so well organized and developed that their 

political power became formidable. The high leadership of 

the Party had obviously noticed these developments, but did 

not seem to have taken open actions against this possible 

political threat until sometime in 1967.^® 

^^Cohen, The Criminal Process, p. 18. 

50In January, 1967, Mao proclaimed in the name of the 
State Council "Regulations for Strengthening Public Security 
Work During the Cultural Revolution." Therefore, it can be 
assumed that open accusations and sanctions against legal 
organs did not take place until after this date. Wang Shao-
tang, "Why Mao Wanted to Smash Legal Organs?" Fei-chin yen-
chiu (Studies on communist China)", XI (Sept., 1963), 24. 
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However, the level, of activity and the status of legal 

organs began to decline as the struggles between the Maoist 

group, and the anti-Maoist group gradually became open because 

the military was given more political power by the Maoist 

group and began to interfere with or even to take over legal 

work in some areas, As the Cultural Revolution officially 

began, legal organs were confronted with a series of attacks 

from the "Revolutionary committees." These attacks were 

first signaled in early 1966 by an article on Hunq-chi (Red 

Flag) which praised the proletariat of Paris Communes in 

smashing "the old judicial organs and liquidated reactionary 

legal traditions" and stipulating "that judges should be 

elected by the people and that procurator-generals should be 

appointed directly by the Communes."-' In the summer of 

1966, many Red Guard groups took over legal work, conducting 

their own "legal proceedings" such as arrests, investiga-

tions on political enemies, kangaroo trials, and imposing 
CO 

punishments. 

The most vehement attacks on legal organs began in 

1967. Mao was quoted as saying 
public security organs are a knife in the hands of the 
proletariat. If properly grasped, they can be used to 
attack the enemy and protect the people; if not, they 
can easily be used against us. If they are taken away 
by the enemy, there will be even greater danger. Hence 
public security work can only be under the direct 

51Peking Review, April 1, 1966. 

52 
For these developments, see SCMP, Nos. 3966, 4031, 

4091, and 4096. 
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leadership of the Party committee and cannot be under 
the vertical,leadership of the reiavant government 
department.^ 

During the Cultural Revolution, public security organs were 

accused of their reactionary stance because they sided with 

the existing powerholders against the Red Guards and inhibit-

ed the actions of the Red Guards in trying to preserve public 

54 

order and to prevent violence. They were also accused of 

obstructing Party representatives who were sent to various 

areas to coordinate work for the Cultural Revolution. For 

example, in the so-called "Wu Han Incident" in 1967, local 

public security organs arrested Hsieh Fu-chih and Wan Li 

who were sent by the Party headquarters in Peking to coor-

dinate Party work in Wu Han area. 

When the great political purge took place, anti-Maoists 

such as Liu Shao-chi, Peng Cheng, Lo Jui-ching, Lu Ting-i, 

Teng Hsiao-ping, and Yang Shan-kun were accused of attempting 

to "fetter with law the instruments of dictatorship hand and 

foot, and prevent the masses of the people from daring to 

interfere with counter-revolutionary activities." In 

1968, actions were taken by the Maoists against legal organs. 

Chang Ching, the executor of the Cultural Revolution, 

53 
"Chairman Mao's Latest Instructions,"! Wen-ko tunq-hsin 

(Bulletin for Cultural Revolution), Oct. 6, 1967. English 
text in SCMP, No. 4060. 

54See SCMP, Nos. 3880, 3999, and 4060. 

55 
Mew China News Agency, Nov. 13, 1967, quoted in Li, 

"The Evolution and Development," p. 251. 
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demanded that the "public security organs, procuratorates, 

and law courts must bs completely smashed." Legal organs 

were hence taken over by "military control committees" which 

were composed of the People Liberation Army, revolutionary 

cadres, and the masses. High ranking legal personnel such 

as- Tung Pi-wu, Chang Tin-chen, and Lo Jui-ching were striped 

of their positions. Innumerable middle and lower level 

public security officers were purged. By the end of 1968 

legal organs were virtually under the control of the "mili-

tary control committees" and the Red Guards, although news 

reports seemed to indicate that a gradual effort was made to 

restore order and to reestablish lines of communication and 

control by rebuilding the legal system.^' 

Summary 

In this chapter, we first introduce the sources of 

Communist China's legal system with the purpose of providing 

a background knowledge which is essential to the understanding 

of how and why the system had developed. These sources were: 

Chinese traditional legal concepts; Marxist-Leninist-Maoist 

doctrines; Chinese communists' experiences of administering 

"people's justice" in "liberated areas" prior to 1949; 

r r~ 

The Politics and Law of Communist China, pp. 80-81. 

57 
Lx, "The Evolution and Development," p. 252. 
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internal political and social fluctuations in Communist China; 

and the Soviet Isgal ir.ĉ isis. Theae sources were coroplicatedly 

blended in such a way that it is difficult to be certain of 

the degree to which each source influenced the actual opera-

tion of the system. However, it is clear that each had some 

substantial influence. 

The second and principal part of this chapter deals with 

the chronological development of Communist China's legal 

system from 1949 to 1969. On the basis of the political 

climate and social fluctuations in Communist China, this 

period is divided into four sub-periods. In the first 

period (1949-1953), the regime's first priority was to con-

solidate political control and reconstruct shattered economy. 

The legal system was characterized by a vacuum which was 

created by the abolition of Nationalist laws and legal insti-

tutions and the scarcity of new laws. Laws were confusing 

because many old laws were still used and new laws were 

fragmented. The judicial structure was outlined in a few 

organic laws, but was not established pervasively throughout 

the nation because of the shortage of competent legal person-

nel. No regular procedures were followed and ad hoc courts 

such as the "people's tribunals" and the public security 

system were heavily employed to supplement procuratorial and 

court work. In terms of legal policy, this period was 

characterized by terror and "legalized" violence demanded by 

the massive campaigns against "counterrevolutionaries." 
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In the second period (1954-1957), beginning with the 

adoption of a constitution and the regime's aim to "safe-

guard the successful development of the protective forces of 

society," the legal system was subjected to a series of re-

forms, including adoption of comprehensive legal codes; 

regularization of judicial structure and procedures; reor-

ganization and professionalization of the procuracy; tri-

partite division of functions among the courts, the procuracy, 

and the police; regularization of the "people's assessors" 

system; and establishment of the lawyers system. But these 

reforms were not thoroughly executed; in fact, comprehensive 

legal codes were not adopted, and many Party leaders and 

low-level cadres were ambivalent about the reforms, the 

tripartite division of legal functions was executed only in 

form not in substance, the problems of the lawyers system 

were so many that the system was practically crippled, and 

the Party maintained its control over national legal policy-

making. Nevertheless, the progress made in this period 

toward a more regularized legal system was significant. The 

liberal tones to regularize the system were noticeably 

strong, helping reduce Party's interference with legal cases 

and helping the average citizen understand the values of a 

regularized legal system. As a result, the legal structure 

was improved in such a way that legal functions were more 

effectively performed and the Party was less active in legal 

matters and considerably reduced its interference with legal 

cases on a case-to-case basis. 



96 

The third period (195P-1964) was begun with a brief 

period of the "anti-rightists" and "Big Leap Forward" cam-

paigns which revived the radicalism of the first period. 

But as these campaigns proved to be a disaster, moderation 

set in again to restore social order and to reconstruct the 

damaged economy. The legal system was first characterized 

by a return to tight Party control, elimination of "rightist" 

legal workers, formalization of police-administered sanctions, 

reiteration of "mass line" techniques, change to simplified 

legal procedures, establishment of "political-legal depart-

ments," and other minor changes. But in the latter part of 

this period, legal organs resumed their structural regulariza-

tion and the prevalent rigidity of "people's justice" was 

somewhat relaxed. 

The last period (1965-1969) was characterized by the 

politics of the Cultural Revolution, a struggle between the 

Maoists and the anti-Maoists. Anti-Maoists were accused of 

attempting to use the legal system to strengthen their po-

litical power. Legal organs, especially the public security 

system, were condemned for obstructing the Revolution and 

ordered to be taken over by "military control committees." 

The legal system ceased functioning for some time, but by 

1969 it appeared that the rebuilding of the legal system was 

underway to restore social order. 



CHAPTER IV 

THE LEGAL SYSTEM OF COMMUNIST CHINA: 

MAIN CHARACTERISTICS 

Thus far we have discussed the legal system of Communist 

China in a chronological fashion. In so doing we have divided 

the era under study into four periods and discussed the major 

developments of the legal system in each period. These dis-

cussions have demonstrated certain "differences" among the 

four periods. However, strictly speaking, these "differences" 

were in form rather than in substance, in degree rather than 

in kind. In other words, there were certain fundamental 

characteristics which prevailed throughout all four periods. 

Furthermore, there were certain developments which took place 

and endured across period lines, which our periodization 

fails to give adequate account. Therefore, in this chapter, 

we shall pursue these fundamental characteristics and the 

cross period line developments so as to give a better view 

of the overall picture of the legal system in Communist 

China. In connection with the chronological analysis, this 

overall picture would place us in a better position to evalu-

ate the functions and the developmental patterns of Communist 

China's legal system. 
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Non-independent Judiciary 

The judicial system in Ccmir.unist China had r.evar been 

independent of the control by other party or governmental 

agencies in the era under study. In the 1949-1953 period, 

the Provisional Regulations of the People's Courts and the 

Procuratorates explicitly placed the people's courts and 

the procuratorates under the control of the people's con-

gresses at various levels. The high authorities of the 

regime made no pretence of having an independent judiciary 

free of political control. 

Under the 1954 Constitution, though courts were no 

longer to be constituent parts of the people's congresses 

of the corresponding levels, they were held "responsible to" 

the people's congresses at the corresponding levels and were 

required to "report to" them. While providing that "in 

administering justice the people's courts are independent, 

subject only to the law," the Constitution gave political 

organs other devices to control the courts. The National 

People's Congress was empowered to elect and remove the 

president of the People's Supreme Court and the Standing 

Committee of the National People's Congress could appoint 

and remove vice-presidents, judges, and members of the 

People's Supx*eme Court's Judicial Committee which was the 

highest legal policy making body. At the lower levels, the 

people's congresses had similar power in appointing and 

removing court presidents and judges of lower levels. 
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Though court presidents w&re given a four-year term of office, 

no mention was made as to the tenure and the standards for 

removing other judges. Presumably the legislative and execu-

tive branches and the Party could control judges 1 appointment 

and removal at their will. Moreover, the procuracy could 

also check the exercise of judicial power, for the procura-

tors were required "to see that the judicial process of 

people's courts conforms to the law," to participate in the 

courts' "judicial committees," and to protest a "legally 

effective judgment" and request for a new trial at any time. 

Finally, the Standing Committee of the National People's 

Congress could overturn decisions of the People's Supreme 

Court without violating the Constitution because the deci-

sions of the Committee were legislative acts which super-

seded court decisions. 

The procuracy in the 1954-1957 period was given much 

more independence than the courts by the Constitution and 

was indeed one of the most powerful state organs. However, 

like all other state organs, the procuracy was dictated by 

the Party and at no time was allowed to usurp Party leader-

ship. For example, in trials of great political importance, 

usually featuring "counter-revolutionary" cases, extremely 

close supervision by the Party and government organs was 

thought indispensable, and thus the procuratorates were 

allowed very little freedom of action and compelled to rely 
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with the will and instructions of the Party. In assuming 

its pr©curatorial functions, the procuracy played "second 

fiddle to the public security empire in the realm of actual 

investigation of criminal misdeeds," mainly because the 

procuracy was an area in which the Chinese communists had 

least experience and because the public security system 

outpowered the courts and the procuratorates as we shall 

discuss later."'- The procurators were therefore anything 

but independent censors of public security agents. In 

short, the procuratorates served merely as a rubber stamp in 

reviewing police actions and as a pawn of the Party or 

public security organs and their values were more in purvey-

ing a facade of legality than in providing viable insurance 

against social manifestations of illegal behavior. 

Article 78 of the Constitution which provided that "the 

people's courts administer justice independently and are 

subject only to the law," and Article 83 which provided that 

"local people's procuratorates at various levels exercise 

the ir functions and powers independently and are not subject 

to interference by local organs of state" did seem to guaran-

tee "independence" to the courts and to the procuratorates. 

However, as they were "properly interpreted," they meant 

that the Constitution provided "collective independence" to 

the courts and the procutarates, not a guarantee for individual 

"^Ginsburcrs and Stahnke . "The PpodIr 1 s Procuratorate . 1954— 
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judges of procurators to assume their functions independently* 

Since the Party was seen not as an organ of state or a "peo-

ple 's organization" like a commune or trade union, the con-

stitutional guarantee against interference with the courta 

or the procuratorates was said to have no bearing on tho 

Party. 

In addition to these statutory provisions through which 

judicial independence was curbed, there were other methods 

worked out by the Party to further ensure political control 

over the courts and the procuratorates. The first method 

was to increase the power of the public security force vis-

a-vis the courts and the procuratorates and to free it from 

many of the judicial and administrative restraints provided 

by the Constitution.^ Since the power of the public security 

system was relative to that of the courts and the procura-

torates in disposing of legal cases, the increase of the 

power of the public security means a decrease of "judicial 

independence." Secondly, the "joint work groups" composed 

of representatives of the police, the procuracy, and the 

court were formed to investigate, process, and decide cases 

collectively by going down to the field and to the masses. 

In addition to the increase of organisational power, 
the public security force was given more "personal power" 
since its minister, Lo Jui-ching, was appointed a deputy 
premier and a large number of public security men moved into 
more influential Party or government post at both the central 
and the provincial levels. A. Doak Barnett, Cadres, Bu-
reaucracy, and Political Power in Communist China (New York, 
1967) , p. 196." 
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Courts and procuratorates therefore could not act "independ-

ently" of the police. Thirdly, the "political-legal 

departments" were established within the Party to "coordinate" 

legal work among the courts, the procuracy, and the police.^ 

Ordinarily, the departments were composed of the chiefs, of 

the court, the procuracy, and the police, headed by one of 

the deputy secretaries of the Party committee.-' This and 

the fact that the public security bureau provided the neces-

sary staff and secretarial work for these departments 

signaled the dominance of the public security in these de-

partments. A. Doak Barnett describes the working of these 

departments as follows: 

The five members of the Political and Legal Department 
met whenever major cases arose or important policy 
questions required decision, and they jointly determined 
the best course of action. Generally, they decide not 
only what the charges should be in a particular case, 
and how the case should be handled, but also, in major 
cases, what punishments should be meted out by the 
Court. If they wished, they could and sometimes did 
hold enlarged meetings, bringing in other personnel 
from the Party or from their own government agencies. 
In these meetings, differences of opinion did, on 
occasion, arise among the three agencies; for example, 
they did not always agree even on whether a particular 
case should be brought to the Court or not. On most 

3 
Chang Wu-yun, "Smash Permanent Rules, Go 1,000 Li 

[Chinese miles] One Day," Chenq~fa yen-chiu, V (1958). 
4 
Barnett, Cadres, Bureaucracy, pp. 194-197. 

5 
In some areas, there were five members with an addi-

tional deputy chief from the public security bureau. 
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such occasions, the public security man's viewpoint 
prevailed.° 

Structurally and functionally, the courts «nd the 

procuracy's status in the subsequent periods did not change 

much from that of this period (1954-1957) for the Constitu-

tion and other organic laws remained unchanged. However, 

from time to time Party control was reiterated in times of 

political tensions such as the time of the "Three Red Flags" 

campaigns. In short, the judiciary had never been independent 

of political control though the degree of control at various 

times varied somewhat. 

Lack of Comprehensive Legal Codes 

We have mentioned at various places the lack of compre-

hensive legal codes in Communist China. In the early years, 

the legal vacuum created by the abolition of Nationalist 

laws and decrees was by no means filled by new laws. The 

official pronouncement for this was the "the present prac-

tical conditions" did not allow "the immediate enactment of a 

complete collection of laws."^ Thus, legal workers had to 

look for sources of law in their own judgment. Many of them, 

especially those of the Nationalist-trained, often looked 

6 
Barnett, Cadres, Bureaucracy, p. 197. 

Editorial, "Strengthen and Consolidate the People's 
Revolutionary Legal System," Jen-min jih-pao, September 5, 
1951. English translation in Current Background, No. 183. 
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to the Complete Book of the Six Laws, which was a Nationalist 

code, for guidance. 

There was a strong drive by liberal jurists and an 

attempt by the authorities for drafting comprehensive legal 

codes during the 1954-1957 period. But the regime showed 

no' haste in enacting them and offered such justifications: 

In the early days of the founding of our state, and 
throughout the period of transition, political and 
economic conditions changed rapidly, and it was, and 
continued to be difficult to draw up laws of a funda-
mental character suited to a long-term period. For 
instance, it is difficult to draft the civil and 
criminal codes before the basic completion of the 
socialist transformation of private ownership and the 
full establishment of social ownership of the means of 
production. Under these circumstances, it is necessary 
and proper for the state to issue provisional regula-
tions. It is only when these regulations, decisions, 
and directives have proved effective that we can ad-
vance to sum up experience on which to enact laws that 
can be applied for a long time.® 

After 1957, the official justifications for the lack 

of comprehensive legal codes were modified, but did not 

change the intention of the regime to avoid enacting them: 

Those who advocate the writing of law codes do not 
consider what our country actually needs. They insist 
on producing subjectively and formally, a so-called 
complete system which amounts actually to reducing our 
laws to a rigid system. Thus, this view does not ac-
cord with the spirit of permanent revolution. We must 
oppose it. . . . In order that the legal system may be 
earnestly carried out and in order to enhance the 
positive attitude and creativeness of the local areas 
and the masses, our Party has always insisted on the 

Chou En-lai, "Report on the Work of the Government," 
People's China, Supplement (July 16, 1957). This report was 
given on June 26, 1957, at the Fourth Session of the First 
National People's Congress. 
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combination of principle with flexibility in legal work 
as in any other work.-' 

Without combrehensive legal codes, the following 

sources were used as having tne force of law. 

(1.) Speeches by Party leaders like Mao Tse-tung, Liu 

Chao-chi and Chou En-lai; 

(2.) Directives from the Party and its Central Commit-

tee; 

(3.) Laws and declarations passed by the National 

People's Congress, its Standing Committee, and the State 

Council, as well as corresponding organs at the regional 

and local levels; 

(4.) Directives from the various legal organs in 

response to particular questions, the Supreme People's 

Court, the Judicial Committee of the Supreme People's Court, 

the Ministry of Justice and the Supreme People's Procuracy; 

(5.) Pronouncements by various specialized ministries 

and state agencies like the Legal. Commission of the Central 

People's Government, the Ministry of Financial Affairs, and 

the Central Inspection Committee on Austerity; 

(6.) Statements by assorted organs like the Jen-min 

jih-pao (People's Daily) and the People's Liberation Army; and 

(7.) Lectures on the General Principles of Criminal and 

Civil Laws which were teaching materials for the Central 

^"Several Problems Relating to the Legal System of the 
Chinese People's Democracy," Cheng-fa yen-chiu, No. 2 (1959) 
English translation in JPRS, No. 1858-N. 
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Lack of Le g a 1 iy - Co rr.pe ze n t Personnel 

When established in 1949, the communist regime was 

forced to retain many of the Nationalist-trained judicial 

personnel for lack of legally-trained cadres and extremely 

•scarce training programs for legal cadres. This retention 

did help get the new communist, legal system started. How-

ever, the efficiency of the new system was very limited 

because the retained personnel's political reliability and 

loyalty was suspected. From August, 1952, to April, 1953, the 

Judicial Reform campaign was initiated to eliminate politically 

unreliable legal personnel. Due to this massive purge, vast 

vacancies occurred, compelling the regime to fill them with 

those who had very little or practically no legal training 

at all including cadres who were appointed to serve on the 

"people's tribunals" by the mass organizations, veterans of 

the revolutionary wars from the Liberation Army, and active 

elements among the peasants, workers, and women organiza-

tions.""""*" The overriding considerations were the individual's 

10 
Central Political-Judicial Cadres' School, Lectures on 

the General Principles of Criminal Law in the PRC, trans, in 
JPRS_, No. 13331 and Lectures on the General Principles of 
Civil Law in the PRC., trans, in JPRS, No. 4879. 

"^New China News Agency, May 12, 1953; Shih Liang, "Report 
Concerning the Thorough Reform and Reorganization of the 
'People's Courts at All Levels'" Chang-chianq jih-i: 
Aug. 24, 1952. Cited in Leng, Justice, p. 43. 



107 

political reliability and ideological correctness rather 

1 ̂  

than legal training and educational background. These new 

cadres held most of the positions in the public security 

system and in the lower and middle positions in the courts or 

procuratorates. Since these positions were engaged in the 

actual implementation of the legal process, they played an 

important role in determining the political-legal work 

style. This role was enhanced by the fact that in most 

disputes over work style between trained legal experts and 

these new cadres, the political cadres in the Party or other 
13 

branches of government supported the latter. The new 

cadres were also influential in reducing the number of pro-

cedures and introducing many informal, flexible procedures 

and substantive innovations into the legal system. Though 

they might have credit in such "positive" effects as keeping 

laws and procedures easy and simple and bringing the masses 

closer to the legal organs, their unlawyerlike fashion which 

was a natural revelation of their lack of legal training 

often had "negative" effects on the legal system as well. 

For example, their reluctance or inability to define legal 

terms or to apply appropriate legal rules often reduced the 
•^Leng, Justice, p. 96. 

11 
^Further discussions regarding the conflict between 

the legal experts and the new cadres apointed to legal work 
for their ideological correctness will be made in Chapter VI, 
under "The Problems of. 'Red and Expert.'" 
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public's faith in the legal system. Furthermore, because 

of the lack of legal training, these new cadres did not seem 

to care about the violation of laws and procedures in the 

disfavor of the parties who were considered to be the 

"enemies" even when the statutory rule which applied in the 

case was explicit and clear. r 

The training programs for legal personnel did produce 

legal cadres of much better quality. However, the quantity 

was extremely small. In 1950-1951, there were eleven law 

schools in Communist China with the largest enrolment of 

some 300 law students. During the Judicial Reform campaign, 

all institutions of higher learning including law schools 

underwent a major reorganization in which law curriculum was 

practically eliminated. After 1954, a more regularized 

recruiting and training system for judicial personnel was 

established. There were two types of legal training: one 

was university law schools; the other was special training 

schools. The first type took four to five years to train 

high school graduates, while the second type took one to two 

years to train administrative and on-the-job court and 

procuratorial workers. The legal cadres who were trained 

14Further discussions on this point will be made in 
Chapter V. 

15 
Examples of violation by the new cadres are cited in, 

Cohen, The Criminal Process, items 57, '71A, 78C, and 89. 
16 

Lee, "The Chinese Communist Law," p. 462. 
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under the Nationalist regime and trained by the new programs 

did bring about improvement over the previous system and 

somewhat helped keep the balance of legal quality against 

the untrained cadres. However, there were still many de-

ficiencies. First, in consideration of Communist China's 

sizes of population and area, the quantity of these trained 

1 7 

cadres was still quite insufficient. Furthermore, though 

much improved over the untrained, the real quality of these 

trained legal cadres was in doubt because the emphasis of 

the program in these training institutions was on such 

subjects as Marxism-Leninism, teachings of Chairman Mao, 

theory of state and law, Russian legal system and Russian 

language, history of the Chinese revolutions, and other 

"political courses" rather than regular law courses.^® 

Finally, legal experts often turned out to be victims 

rather than winners in the conflicts between themselves and 

the new untrained cadres over legal policy and work style 

because political cadres of the Party or other branches of 

government tended to support the new cadres. Therefore, 

their overall influence on the legal system was limited. 

17 
The all time high record of university graduates was 

in the 1953-1957 period in which there were 4,800 graduates 
of "political science and law" together. See ibid, and 
Immanuel C. Y. Hsu, "The Reorganization of Higher Education 
in Communist China, 1949-1961," China Under Mao, ed. by 
Roderick MacFarquhar (Cambridge, Mass., 1966) , "pp. 271-303, 

18 Lee» ibid, and Leng, Justice, p. 98. 
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Distinction between "People" and "Enemies'* 

As we discussed in the introductory chapter, Mao's 

theory on "the correct handling of contradictions" had been 

one of the sources of Communist China's legal system. The 

theory required that in handling legal cases legal personnel 

first look into the nature of the case as to whether it was 

a "contradiction among the people" or a "contradiction between 

the people and the enemies." This consideration superseded 

the application of laws. 

Though the theory provided a definition for "people" 

and "enemies," there were no discernible criteria for de-

termining whether a person had changed from one category to 

the other. It seemed that "people" and "enemies" were not 

predetermined as different classes of people; the same indi-

vidual might be regarded as a member of the "people" on one 

occasion and as an "enemy" on other. Generally, those who 

had committed "counter-revolutionary" activities, or murder, 

arson, burglary, rape, serious corruption, serious economic 

or financial crimes, or those who had connection with "re-

actionaries" or had bourgeois thought were considered as 

"enemies" because these people greatly violated or poten-

tially could endanger the political and social order of the 

19The theory was pronounced in 1957 in the Eleventh 
meeting of the Supreme State Conference, but it was not new 
at all. Mao indicated that the theory represented largely 
a restatement of a theme that he had been elaborating for a 
number of years. See footnote 4, p. 5 3. 
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regime. On the other hand, those who committed minor of-

fenses and offenses arising out of negligence or accident 

but had clear ideological correctness were regarded as the 

"people." However, the decision on the categorizing was up 

to the Party in the final analysis. Similarly, though th© 

theory provided an extensive list of examples demonstrating 

the nature of contradictions, there was confusion in these 

examples. For instance, at one place Mao says that "in our 

country, the contradictions between the worker class and th® 

national bourgeoisie belong to contradictions among the 

people." But at another place he says that "contradictions 

between exploiter and exploited, which exist between the 

national bourgeoisie and the worker class, are antagonistic 

ones." He further says that "in the concrete conditions in 

our country, antagonistic contradictions . . . if properly 

handled, can be transformed into non-antagonistic ones." 

It was extremely vague as to how to "properly handle" the 

contradictions. Mao himself admits that "many people do not 

distinguish clearly these two types of contradictions which 

are different in nature . . . and confuse the two. . . . 

Such things have happened before, and still happen today." 

This theory did not only confuse the general public but 

also troubled personnel of lower levels. Lo Jui-ching, 

Minister of Public Security, wrote in 1958 that "some of our 

public security organs.and personnel often adopt compulsory 

orders and suppression measures, and sometimes even resort to 
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the simple method of punishment and detention. They fail to 

understand that trie basic method of dealing with cortradic-

20 

tions within the people is persuasion and education." u In 

a 1963 issue of Cheng-fa yen-chiu, two jurists wrote that it 

was indeed difficult to understand the theory in general and 

the distinction of contradictions in specific, suggesting 

that to determine the nature of the contradiction, there 

should be a thorough and comprehensive examination of the 

act of offense and its consequences, the object and motive 

of the offender, his social origin, personal background, 

class stand, political attitude, living conditions, and 

previous record, as well as all other factors relevant to 

21 

the case. In the final analysis, the theory m fact 

required legal organs and legal cadres to consult Party 

authorities before actually working on the cases. 

Use of Mass Trials and Public Trials 

A mass trial , Kung-sheng) was usually a well 
prepared and organized rally for the purpose of trying a 

criminal or civil case (or sometimes a number of similar 

cases together) which was selected on three considerations: 

having political or social importance? having educational 

20x,o Jui-ching, "Be Ruthless Toward the Enemy, Be 
Gentle with the People," Hsueh-hsi (Study), XII (Peking, 
1958), 5. 

^Hao Chin-ching and Wu chien-fan, "How to Distinguish 
Strictly the Two Types of Contradictions and the Two 
Different Methods of Dealing with Them in Political and 
Legal Work," Cheng-fa-yen-chiu, II (1963), 28. 
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and propaganda significance; and "having sufficient evidence 

against the accused so that, no -doubt could arise during the. 

trial. The trial was open to the public, usually drawing 

thousands of workers, peasants, soldiers, and other walks of 

the community to participate. At the trial, anyone present 

was allowed to make accusations against or speak out for the 

accused. The court and Party cadres took the opportunity to 

make political and educational speeches. Since the trial 

was carefully selected and prepared in advance, the trial 

not only did not give the accused proper defense but also 

aroused the masses' class consciousness or inspired their 

endorsement of the government's policy. The following sum-

mary of a newspaper account vividly illustrates the scene of 

a mass trial: 

. . . the Peking Municipal People's Government held a 
huge public meeting for the accusation of counterrevo-
lutionaries on May 20, 1951. Speaking before the 
aroused crowd, Lo Jui-ching, Minister of Public Security, 
"suggested" that some 220 criminals be sentenced to 
death. He was followed by Mayor Peng Chen who wound up 
the drama by saying: "What shall we do with such a 
group of beasts as these vicious despots, bandits, 
traitors, and special agents?" "Shoot them.'" the 
audience shouted. "Right, they should be shot," the 
Mayor said. "Following this meeting we shall hand over 
the cases to the Military Court of the Municipal Military 
Control Commission for conviction. Tomorrow, conviction; 
the next day, execution." The crowd responded with wild 
applause and loud cheers. 

The use of mass trials can be dated back to the Kiangsi-

Yenan days. They were massively used prior to 1954 in com-

bination with the "people's tribunals" when nationwide 

92 
Leng, Justice, p. 35. 
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campaigns such &3 the Thiife-Aivti and the Five-Anti movements 

were underway. They continued to be used after 1954 though 

7 3 

less frequently. 

As prescribed in the 1954 Constitution, public trials 

{ / £ ^ ' Kung-kai shen-pan) were open court trials as 

opposed to closed (secret.) trials. They were conducted in 

a regular court in accordance with established court proce-

dures, allowing parties involved and other interested 

persons to attend court hearings and other proceedings. 

They had more procedural certainty than mass trials which 

had virtually no regular procedures at all. However, as 

actually practised, public trials were another form of mass 

trial for propaganda and window-dressing purposes. In 

certain cases of educational value, the "people's courts" 

held open hearings on the spot, inviting the masses to 

participate directly in the proceedings, and fully publiciz-

ing the trials through newspaper, radio, posters, and other 

mass media. Though the proceedings seemed to be more formal 

and regular, their purpose and harshness on the accused were 

substantially the same as those of mass trials. 

23 
Incomplete data showed that in 1951, in Peking, 

29,600 mass trials were held with 3,379,000 people partici-
pating. From March to July, 1951, in Tientsin, 21,400 mass 
trials were held with 2,200,000 people attending. Leng, 
Justice, p. 31. From January to May, 1955, in Kwantung, 
2,067 mass trials were held with 890,000 people attending. 
In Nanking, during a ten month period in 1955, more than 
62,700 people attended - mass trials of 528 cases. Lee, 
"Chinese Communist Law," p. 454. 



It should be noted that, secret trials were conducted in 

Communist China throughout the entire era under study in-

cluding the "constitutional era." Though having no propa-

ganda and educating effects, secret trials had the effect 

of deterring criminals because of their speedy process and 

mystifying nature. 

Massive Use of Police-Administered Sanctions 

The police system ("public security system") was one of 

the institutions which Communist China had successfully 

transplanted from the Soviet Union. The organization, power, 

and activity of the system were similar to, and worked as 

effectively and powerfully as an instrument of enforcing 

social control as, their counterpart in the Soviet Union. 

Structurally, the police system was built into the 

hierarchy of the regime's "executive branch," headed by the 

Minister of Public Security under the State Council and 

placed at various administrative levels down to the public 

security stations in the villages and city streets. Within 

each organ, secret police and special units equipped with 

heavy arms were attached to assure further protection 

against organized hostile elements. The public security 

organs were placed under a dual supervision: a vertical 

supervision by higher organs and a horizontal supervision 

by various levels of government. In addition to this formal 

structure, mass security organizations ("public security 

committees") were established in factories, enterprises, 
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schools, offices, streets, communes., protection brigades, 

and so on. Their duties were to assist the public security 

organs in combating nv\ ivities, espionage, and 

other "counter-revolutionary" and criminal activities. 

Since they were composed of members selected from among the 

local residents or the workers within the organizations, 

who were politically reliable and enthusiastic in security 

work, they provided the best link between the police and the 

masses. In assisting the police they provided the first-

hand, fast, and inclusive information. They constituted, in 

short, the most important link in the chain to control the 

Chinese people. (See Chart III, p. 117). 

Functionally, the police were classified into three 

units: (1.) units charged with investigating and disposing 

of political crimes, espionage, and other matters involving 

political security; (2.) units charged with investigation, 

interrogation, and disposition in non~po.lit.ical criminal 

cases; and (3.) units charged with all other matters re-

lated to "public order" such as maintaining all extensive 

system for registration and census of persons including 

occupation, education, family status, political background, 

social relation, economic condition, personal conducts and 

activities; issuing permits to travel abroad and residence 

permits to persons newly arrived; keeping under surveillance 

former landlords, counter-revolutionary suspects and members 

of the "four bad elements"; investigating and reporting 
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non-criminal cases; and disposing of minor cases such as 

petty thefts, gambling, and quarrells. In administering 

these functions/ the police were given unlimited power to 

investigate, detain, prosecute, and convict without formal 

procuratorial or court procedures. They were also given 

power to direct the system of "reform through labor." 

Among the three principal legal organs, the police were 

the most adequately staffed mainly because they were filled 

with cadres who were appointed for their political reliability 

and ideological correctness rather than legal expertise which 

required special training. The public security organs were 

also the most powerful politically in relation to the courts 

and procuratorates for three reasons. First, public security 

men were the most politically reliable cadres from the stand-

point of the regime's leadership because they had not been 

under the influence of bourgeois legal concepts through the 

process of legal training. A good example of this is that 

in the Party's coordinating agency for legal work, the "po-

litical-legal department," the public security man was con-

sidered the top man above the men from the court and the 

procuratorate. Secondly, in addition to their close rela-

tionships with the Party and the government council, public 

security organs also had close relationships with the 

military which was one of the most influential political seg-

ments in Communist China, because their special units were 

part of the overall military system. Thirdly, if the 
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criminal process in Communist China was viewed as a decision-

making process from initial investigation to prosecution, 

trial, and sentence, the principal decision maker was the 

police because their manpower and political power exceeded 

the courts and the procuratorates. 

In the criminal punishment, police sanctions were 

"intermediate sanctions" between the formal criminal sanc-

tions carried out through procuratorial and court process 

and the informal sanctioning implemented through various 

forms of persuasion, criticism, warning, and censure. How-

ever, the task of the police was actually much more important 

than playing a part in the criminal process. As Lo Jui-ching 

pointed out in his "Explanation of the Draft Security Admin-

istration Punishment Act of the PRC," the task was to 

"strengthen security administration and to struggle against 

all acts that do not comport with order and discipline, that 

damage the people's interests, and that corrupt public mo-

O A 

rality." Police sanctions were used massively because, 

first, to impose criminal punishment for relatively unim-

portant offenses through procuratorial and court process 

would burden the understaffed courts and procuratorates and 

would not have much propagandistic and educating effects 

and, secondly, various forms of informal sanctioning often 

failed to prevent the recurrence of minor offenses. 

Lo Jui-ching, "Explanation of the Draft Security 
Administration Punishment Act of the PRC," in Fa-kuei hui-
pen, Vol. 6, p. 254. 
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Arbitrary and Repressive Criminal Principles 

Throughout the entire era under study, the criminal 

process in Communist China was characterized by a number of 

arbitrary and repressive principles, although the constitu-

tional provisions of procedural protections such as the 

right to legal defense, due process of arrest, and so forth, 

moderated the arbitrariness and repressiveness of the 

criminal process to some extent. We have seen how some of 

these principles were practised in our previous discussions. 

Here these principles are enumerated as follows:^"* 

(1.) The rejection of nullum crimen sine lege (no 

crime without a law), nulla poena sine lege (no penalty 

without a law).—Those who accepted or even practised this 

principle were accused of giving aid and comfort to the 

reactionaries and counter-revolutionaries at the expense 

of public interest. 

(2.) The ambiguity of criminal definitions.—Criminal 

actions were defined as actions that "endanger the people's 

democratic system of our country, destroy our social order, 

or are dangerous to our society and deserve criminal punish-

ment." "Whether or not an act is socially dangerous is 

determined by the will of all the people led by the worker 

class." The ambiguity of these definitional terms is self-

explanatory in such words or terms as "endanger," "dangerous 

25 i . . . 
Unless otherwise indicated, quotations in this section 

are taken from Lectures on Criminal Principles. 
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to our society," "deserve criminal punishment," and "the 

will of all the people." To be sure, the regime did recognize 

the ordinary major crimes such as homicide, robbery, and rape 

as punishable, but did not proscribe such criminal acts by 

penal laws "because the seriousness of these acts is obvious," 

and because "the term 'violation of criminal law' cannot be 

understood merely as violation of criminal legislation." 

Therefore, courts seldom relied specifically on criminal 

statutes in making their decisions and the people's procuracy 

did not specify the essential elements of the crimes charged 

in their indictments. 

(3.) The principle of analogy.—This principle requires 

"the application of the most similar provisions in existing 

criminal legislation to convict and punish those socially 

dangerous acts which are not directly provided for by criminal 

legislation as offenses." According to this principle, once 

it was determined that an act was "socially dangerous act," 

some other means were necessary to assess the degree of 

social danger in the act and to mete out appropriate punish-

ment, in those cases where statutory laws were not clearly 

applicable. 

(4.) The principle of retroactivity.—This principle 

prescribes that "whether an act is an offense at the time of 

its commission should be determined according to Party and 

state policies as well-as the situation in which the act was 

committed." Thus, penal statutes could be applied 
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retroactively to any acts committed before the statute came 

into effect. For example, Article of the Punishment on 

Counter-revolutionaries Act explicitly provided: "The 

Statute is also applicable to counter-revolutionary crimes 

committed before it came into effect." 

(5.) The ignorance of the relationship between punish-

ment and harm.—The concept that the severity of punishment 

should be related to the harmfulness of the offense was ig-

nored. Therefore, despite the fact that the harms involved 

in two cases were the same, their respective punishments 

might be quite different. The following example can illus-

trate this: 

. . . in a factory where production was high, work 
efficiently managed, and the accident rate low, a 
worker, who negligently violated a regulation and 
thereby caused an accident fatal to another worker, was 
convicted in a mass trial presided over by a people's 
judge and was given a suspended sentence of two years. 
In another factory where production was unsatisfactory 
and the rate of accidents high, a defendant who com-
mitted the same type of crime was held to be a counter-
revolutionary element and was punished with life im-
prisonment. 

(6.) Methods of punishment.—In the criminal law of 

Communist China three objectives of punishment were explicit-

ly declared: (a.) suppression and deterrence directed to 

"the class enemies of socialism," (b.) education, and (c.) 

reform, both directed to "contradictions among the people." 

To meet with these objectives, punishments were blended with 

^Tao, "The Criminal Law," p. 44. 
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leniency and executed in the form of reprimand, public 

humiliation,, reform through labor, as well as other familiar 

forms of punishment such as fines, confiscation of property, 

deprivation of political rights, detention, imprisonment, 

and death penalty. Since the purpose and scope of this 

study forbids us to discuss criminal sanctions in detail, 

we shall discuss only two types of punishment, reprimand and 

reform through labor, to illustrate the peculiarities of 

Communist China's criminal punishment. 

Reprimand was also called "education through criticism" 

| > Pi-ping chiao-yu) , admonition, reproof, or an 

order to apologize, usually imposed on criminals who commit-

ted petty offenses. The punishment was to order the con-

victed person to apologize and repent his offense publicly, 

to have his face slapped by the victim before the public, or 

to parade along the streets with a sign on his back describ-

ing his offense / vou-cheh shih-tsung). 

"Reform through labor" was to put the convicted persons 

into forced labor under the surveillance of state organs 

such as the police and mass organizations. It was directed 

by the police under the supervision of the procuratorial 

offices and, in matters relating to judicial business, 

guided by the people's courts of various levels. Since the 

procuratorial offices and the people's courts were under-

staffed, the police were actually in charge of this program. 

The purpose of "reform through labor" was to enable the 
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criminals "not only to change their reactionary nature but 

also to master . . . labor techniques, so that after they 

have served their terms, they can rely on their own labor 

in finding proper employment in society and becoming 

27 
citizens living by their own labor," 

Neglected Civil Matters and Politicized 
Civil Process 

Because the regime had attempted to socialize the 

economic sources and to communize the entire economic life 

of the country, the area of private economic relationships 

had been greatly narrowed. With the narrowing of private 

economic relationships, the source of civil matters was 

automatically reduced. To be sure, the system of private 

ownership and private contractual relations were not com-

pletely eliminated and there were indeed civil disputes 

involving properties, contracts, inheritance, and other 

private economic affairs. However, from the regime's point 

of view civil disputes were mainly "internal contradictions 

among the people" and occasionally "contradictions between 

the people and the enemies." Therefore, civil disputes were 

either neglected or "encouraged" to seek settlement through 

mediation rather than formal court procedures so as to 

OQ 
ma xntain friendly relations among the people, or if the 

2 7 
Cohen, The Criminal Process, p. 587. 

2®More discussion on the system of mediation will 
follow this section. 
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disputes were a nature cf "contradiction between the people, 

and the enemies" with great political importance and educat-

ing value, civil procedures were politicized. 

Incomplete reports showed that marriage cases made up 

the bulk of civil cases received by the people's courts. 

Other cases were either ignored or delayed with the excep-

tion of such cases involving disputes between the peasants 

and the privileged persons such as landlords in which propa-

ganda was conducted. For example, in the first half of 1955 

the people's courts in a county of Ho-pei Province handled a 

total of 106 civil cases, of which 78 were matrimonial cases. 

During the same period of 1956 the total dropped to 57, of 

2Q 

which 40 were matrimonial cases. 3 In Hu-nan Province, up 

to May, 1956, the number of unsettled civil cases reached 

4,410. With each case involving at least two persons, over 

8,000 people were kept in cruel suspension.^ 

Since there was no code of civil procedures, legal pro-

ceedings in civil cases were governed by pertinent provisions 

in the Constitution, which were few and general, unpromul-

gated regulations, Party instructions, and experimental 

rules. Moreover, because of the generally low quality of 

judges, the quality of civil justice was low. A typical 

^L.i Yang-chi and Tien Yeh, "Investigation of Civil 
Disputes in Rural Areas of Hopei Province," Chenq-fa Yen-
chiu, No. 4 (1957). 

30 • • . 
Cited m Union Research Institute, Communist China, 

1949-1959 (Hong Kong, 1961), pp. 73-78. 
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situation of courts dealing with civil cases was well 

described by a high court judge as follows: 

Many courts at the county level failed to investigate 
cases thoroughly, and used to give judgment based upon 
interrogation in court or upon the testimony of only 
one of the two parties involved. In some divorce 
cases, even when the accused was absent the court still 
granted the divorce without finding ou^the reason of 
absence or the opinion of the accused.' 

Under these circumstances, courts were often used by the 

Party to politicize civil procedure. First, the procuracy 

might initiate or intervene in civil cases, which were 

considered to be of great political or economic significance, 

at any stage of tha proceedings. Secondly, a distinction 

was drawn between the "people" and the "enemies." Judges 

and the mediators were instructed to use these standards to 

deal with the problems involved in the case.^ Thirdly, 

the method of mediation was used to settle disputes for the 

purpose of educating the people in their socialist virtues 

and promoting the unity of the people rather than for 

settling the problems of the case. Finally, when the case 

was considered to be of major importance, the relatives, 

friends, neighbors, and co-workers of the parties were 

called to participate in the court process in which the 

31Ibid. 

For example, in Honan Province, in 1959 some 85.2 
per cent of the civil cases were settled by mediation and only 
some 14.8 per cent by court decisions. Honan jih-pao, 
Chengchou, March 1, 1960. English trans, in JPRS, No. 6082. 
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court and the Party conduct propaganda and education on the 

attendants. 

The System of Mediation 

Though mediation as a system of dispute-resolution had 

existed in China long before the communist regime, it became 

well "institutionalized" and massively used under the 

communist regime based on Maoist tenets and revolutionary 

ideology. As we have discussed earlier, Mao's approach to 

mobilization of the people through "mass line" and his 

theory of contradictions called for the Party's dependence 

upon the masses to accomplish desired objectives through 

well-established organizational web penetrating all aspects 

of life. The report on judicial work in the Tai-hsing 

district of Shan~si Province in northern China issued in 

1946 made clear that Mao and the Party were intent on using 

dispute resolution as a political instrument to mobilize 

support for the Communist Party among the masses because 

mediation generally expanded the participation of the 

masses in "legal work" and thus increased the efficiency 

of legal work.-!^ 

Mediation was a process of settling disputes by 

organizations or individuals other than legal organs or legal 

cadres. In residential areas, the system was operated along 

with the pyramidal apparatus of state administrative 

33 
Lubman, "Mao and Mediation," p. 1306. 
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districts, police units, and mass organizations. Communist 

Party organization was embedded in each unit and directed 

their activities through a vast Party hierarchy which was 

parallel to, but distinct from and superior to, these appa-

ratuses. Mediation committees were formed subordinate both 

to the basic level government and basic level courts, com-

prising members who were elected by representatives of 

residents and who were politically reliable with close links 

with the masses and enthusiastic about mediation work.^ 

Their duties were to settle disputes without going to 

courts, to organize mass meetings to spread Party policies, 

and to protect public property and public order. 

Mediational work was organized and led by judicial 

cadres. A normal mediation took five steps: (a.) the 

cadres lectured the chosen mediators on the specific 

policies they were to apply. (b.) After this preparatory 

meeting, meetings of disputants were convened at which the 

cadres and the mediators discussed the necessity of avoiding 

contentiousness and litigation. (c.) After these meetings 

actual mediation was conducted by a small mediation group 

which worked with other organizations such as women's or-

ganizations, peasant associations, resident committees, and 

labor unions. (d.) Cases that were not settled by the 

small mediation group were saved for large meetings at which 

34 . . 
"Provisional Regulations Governing Organization of 

People's Mediation Committees," Chung-Yang Fa-Ling. English 
translation in SCMP, No. 784. 
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the parties were criticised for not ending their disputes 

and another mediation was attempted, (e.) If cases were 

still unsettled at this stage, they were sent to the judicial 

35 

cadres who were to decide the final solution. 

The mediational system was also instituted in organiza-

tions and rural communes. Though the organizational contexts 

in organizations and rural communes were different from that 

of the residential areas, the purposes and the working prin-

ciples of their mediational work were identical, namely, to 

resolve disputes without increasing court work; to end bad 

feelings between individuals so as to increase people's 

unity; to articulate and apply the ideological principles, 

values, and policies of the Party; and to suppress rather 

than to settle disputes.^ 

If mediation by mediators or cadres (i.e., "extra-

judicial mediation") was unsatisfactory to either or both of 

the parties, the case might be brought by either or both of 

the parties to the people's court for "judicial mediation." 

Supposedly, when a case reached the court an adjudication 

35Lubmanf "Mao and Mediation," p. 1316. 

36Communist Party Committee of May 3 Factory, "How Does 
the Party Committee Exercise Stronger Leadership Over the 
Trade Unions," Kung-jen jih-pao, Sept. 19, 1961. English 
trans, in SCMP, No. 2602. "An Important Matter," Kuncr-jen 
jih-pao, Aug. 29, 1961. English trans. in SCMP, No. 3297. 
Work Committee of Young Peasants Department, Central Com-
mittee, Young Communist League, "Report on Investigation of 
the Hsiao-hairaen Production Brigade of Chenghsi Commune 
Linhai Hsien," China Youth Newspaper, May 21, 1961. English 
trans, in SCMP. No. 2488. 
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(i.e., a judicial dec if; ion) rather than a mediation {i.e., 

an arbitrational resolution) would be conducted. However, 

under the communist slogan "mediation is primary, adjudica-

tion is secondary," a "judicial mediation" would be more 

likely to follow. Essentially, "judicial mediation" and 

"extra-judicial mediation" were not much different, but the 

former was taken to be a "better" settlement because judges 

were thought to be better instructed in policies and equipped 

with dispute-resolution capabilities. The former was also 

more intimidating because courts wielded more power than the 

mediation committees.37 However, the Party's policy was 

that disputes were to be settled at the "extra-judicial" 

level, meaning that those who insisted on going all the way 

to the "judicial" level were "cunning elements" who needed 

education and criticism. 

Law and Socialist Economy 

Marxist theory regards private property as the prime 

source of all social evils and demands its total abolition 

as the first task of the communist revolution. Thus, the 

Common Program of 1949 gave the public sector of economy the 

leading position in the national economy followed by coopera-

tive sector, prescribing that "all enterprises relating to 

the economic life of the country and exercising a dominant 

influence over the people's livelihood shall be under the 

37 
F! V "1 r l n r1 f'S QIi rrr? o c: i' i ^ .c, i J . 
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unified operation of the state." Although it granted pro-

tection to private economic interests and private property 

of the national bourgeoisie, its intentions were politically 

to suit the "united front" policy and economically to further 

the development of state capitalism by utilizing bourgeois 

properties. 

Similarly, the 1954 Constitution reaffirmed priority 

for the development of the public sector. Though the Con-

stitution also provided permanent state protection for indi-

vidual ownership of the means of subsistence and for ownership 

of the means of production by handicraftsmen and other non-

agricultural individual working people according to law, 

ultimately the scope of individual ownership depended on the 

regime's economic program, for the state was given power to 

classify property as means of production or means of sub-

sistence and to socialize whatever property the state deemed 

essential for state interests. The Constitution prescribed 

the state to protect only "the right of citizens to possess 

lawfully earned income, savings, and the means of subsistence." 

Like the legal system in general, the institution of 

"contracts" in Communist China was shaped largely by the 

various sources we have already discussed and especially by 

che Marxist—Leninist concept of law, the Soviet economic 

model, and the politico-economic conditions of the country. 

With respect to economic contracts, the Marxist—Leninist 
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socialization of the means of production was to be carried 

out by a planned economy which was in turn to be fulfilled 

by the "economic contracts." From Lenin the Chinese com-

munists took the idea of the New Economic Policy, a mixed 

economy consisting of state, state-private, cooperative, and 

private sectors. From Stalin they took the concept of over-

all economic planning, socialism in one country, and agri-

cultural collectivism. 

Unlike the institution of contracts in Western legal 

concept which "is set in a context of broad freedom for the 

individual parties and relatively narrow exercise of state 

* 3 Q 

authority," ^ economic freedom in Communist China was meant 

to be a means to serve the interests of the public economy, 

not an end of the state. Therefore, contracts were to be 

made freely only when conformed to the state plan? that is, 

the contracting parties were free to negotiate terms within 

the state-guided limits. 

In areas of carefully planned economy, "contracts" were 

used to implement the national plans relating to important 

products and their transactions and to break down the plans 

to lower levels. In these areas, there was not even the 

•^^Richard M. Pfeffer, "The Institution of Contracts in 
the Chinese People's Republic, Part I," China Quarterly, 
XIV (April-June, 1963), p. 158, and E. F. Szezepanik, "The 
Principles of the Economic Policy of Maoism," Contemporary 
China, I (Hong Kong, 1955), p. 50. 

^Pfeffer, ibid., p. 153. 
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minimal degree of freedom to be exercised by the parties 

with respect to important terms of the "contract" and the 

nature of a "contract" was actually assimilated to that of 

an administrative obligation and order. However, the regime 

appeared to have a minimal awareness of the need for laws to 

provide a framework for "contractual" relationships and 

indeed wanted the institution of economic "contracts" to 

perform functions of facilitating economic development, 

stimulating individual initiatives, and allocating responsi-

bilities. Therefore, in non-planned transactions and in the 

less vigorously regulated economy some degree of freedom 

seemed to have been permitted.^ In addition, in civil 

cases, the principle of retroactivity which was applied in 

criminal cases strictly was applied only sparingly because 

. . . if in a new law there is no retroactive rule con-
cerning some social relations, but in application of 
the new law the doctrine of retroactivity is used, the 
rights and interests legally recognized by the old law 
will become illegal. . . . Disputes are bound to be 
increased and those who participate in civil activities 
will have worries. All this will affect the normal., 
conduct of civil matters and social public welfare. 

Since rules of law regulating "contracts" can help 

"contracts" perform certain desired functions, such as those 

just mentioned, and can increase the efficiency of the in-

stitution's operation in the best interests of plan realization 

40Richard M. Pfeffer, "The Institution of Contracts in 
the Chinese People's Republic, Part II," China Quarterly, XV 
(June-Sept., 1963), 137-

41 
Lectures on the General Principles of Civil Law, pp. 

42-43. Cited earlier. - — - — 
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and administrative convenience, rules for obligations,, 

penalties, compensatory damages,, and other remedial rights 

were provided through administrative decrees. However, 

there was not a comprehensive compilation of civil codes and 

procedures dealing with economic "contracts" through regular 

legislative process. 

In Communist China, goods were not readily available 

and money was not easily convertible into desired goods; 

supply and demand were managed and controlled by national 

economic planning. Therefore, contracts were used as a 

device for implementing and supplementing the national plan 

rather than protecting economic rights of the people. Con-

sequently, the normal remedy for breaches of "contracts" was 

specific performance of obligations rather than formal legal 

remedies, because only by specific performance could the 

national plan be carried out to its satisfaction.^ Sub-

stituted performance (i.e., damage compensation) or penal-

ties would not satisfy the production needs of the contract 

obligee and would disable him to perform his obligations in 

realization of the plan. Only for secondary purposes and 

42 
In addition to these "functional reasons," Gene T. 

Hsiao suggests three "practical reasons" for this. First, 
"because of the vast number of potential contracting parties, 
the enforcement of formal legal remedies would be difficult." 
Secondly, "human inefficiencies, natural calamities, and 
°ther elements of force majeure can bring about contract 
breaches." Thirdly, as a semi-governmental institution, the 
legal status of the rural people's commune was by no means 
certain. See his "Role of Economic Contracts," pp. 1056-1057. 
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auxiliary remedies were penalties or- other forms of remedial 

measures provided to deter and punish the breaches of con-

tracts. In addition, because of the emphasis on "contracts" 

as a device for realizing a national plan, certain adminis-

trative obligations and penalties were imposed on pre-contract 

as well as post-contract disputes so that the goal of 

specific performance would be assured. 

Summary 

This chapter pursues the fundamental characteristics of 

Communist China's legal system which prevailed throughout the 

entire era under study. There were ten such characteristics: 

(1.) non-independent judiciary; (2.) lack of comprehensive 

legal codes; (3.) lack of legally-competent personnel; (4.) 

distinction between "people" and "enemies" as the primary 

standard for disposing of legal cases; (5.) use of mass 

trials and public trials; (6.) use of police-administered 

sanctions; (7.) arbitrary and repressive criminal principles; 

(8.) neglected civil matters and politicized civil process; 

(9.) massive use of the mediational system; and (10.) socialist 

economy-centered laws. 



CHAPTER V 

THE FUNCTIONS OF THE LEGAL SYSTEM 

IN COMMUNIST CHINA 

It is always difficult to measure the functions of a 

legal system because the impact of the legal system on a 

society is sometimes indirect as well as direct, long-term 

as well as short-term in nature. Moreover, the impact some-

times is so diffused among various aspects of the society 

that it is impossible to see the total result and overall 

picture of the impact by looking at some of these aspects. 

It is even more difficult to measure the functions of the 

legal system in a closed society like Communist China where 

no systematic and no empirical data are available. There-

fore, in this chapter our discussions of the functions of 

Communist China's legal system are mainly analytical and 

general with the support of authoritative opinions and some 

scarce statistical data. These functions are conceivably 

imperfect. Therefore, we shall also discuss their limita-

tions . 

Functions of the Legal System 

Leqitimi zing Functions 

"Every constitution combines into one body a declaration 

of political intent, a commitment to an ideology, and an 

136 
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assertion of national purpose combined with a blue-print for 

political action expressed in legal terms.1,1 Functionally 

speaking, there are four possible reasons for having a con-

stitution: (a.) deliberate deceit; (b.) the need for a 

national birth certificate; (c.) the need for an organiza-

2 

ti-onal map; and (d.) an attempt at social engineering. In 

order to enhance the sacredness of the constitution, the 

regime had dramatized the adoption of the 1954 Constitution. 

During the constitutional drafting period from June 14 to 

September 9, 1954, more than 150 million people had taken 

part in the second round of discussions at the grass-roots 

level and 1,180,420 "proposals" had been transmitted to the 

Drafting Committee for consideration. The Constitution was 

finally adopted by a unanimous approval of the 1,197 dele-

gates at the National People's Congress on September 20, 

1954.3 

For Communist China, the Common Program of 1949 and the 

Constitution of 1954- symbolized the de jure rebirth of China. 

The Common Program served as a provisional constitution of 

the regime from 1949 to 1953 but did not differ in political 

philosophy from the Constitution except that the former did 

"'•Ivo D. Duchacek, "National Constitutions: A Functional 
Approach," Comparative Politics, X (Oct., 1968), 93. 

^Ibid. 

Liu Shao-chi, "Report on the Draft Constitution of the 
People's Republic of China," Hsueh-hsi, September 15, 1954. 
English translation in CB, No. 294". New China News Agency, 
Sept. 11, 1954. 
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not refer to the "building of a socialist society" whereas 

the latter did„^ These documents were a form of mandate by 

which the Chinese Communist .Party claimed its legitimacy 

and organized the public power of the Chinese state. They 

provided a framework for governmental structure and the 

distribution of powers among government agencies by which 

the People's Republic was to operate. They also provided a 

socialist social and economic str\icture by which the regime 

was to transform toward a communist state. The Constitu-

tion's bill of rights to "protect" the rights of the indi-

viduals, which no governments in Chinese history had ever 

provided in fact or on paper,, covered up the dictatorial 

facet of the "Democratic Dictatorial State." Symbolically, 

the adoption of the Constitution gave the communist regime 

an air of legitimacy as the sole legal government of China. 

This was particularly important because of the existence of 

the Nationalist regime on Taiwan. Additionally, the Consti-

tution formalized the structure of the government so as to 

facilitate public administration at home and to provide a 

symbolism for international recognition abroad. 

The significance of the 1954 Constitution lay in the 

fact that China was in a state of political vacuum created 

4 
Chalmers Johnson, "The Changing Nature and Focus of 

Authority in Communist China," China: Management of a 
Revolutionary Society, ed. by John M. H. Lindbeck (Seattle, 
1971) , p. 58. 

5 
George P. Jan, ed., Government of Communist China 

(San Francisco,. 1966) , pp. 189-190. 
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by a series of political struggles in the first half of the 

twentieth century. In such a state, a revolutionary force 

with doctrines capable of advancing patriotic fervor of 

different political, social, or class groups was the most 

pressing revolutionary need of the moment. The constitutional 

declaration that the People's Republic of China was a "broad 

people's democratic united front led by the Communist Party 

of China and composed of all democratic classes, democratic 

parties and groups, and people's organizations" embodied thQ 

multi-class "united front" organizational device. The Consti-

tution, as Chalmers Johnson puts it, "provided a smoke screen 

behind which the policies of socialist transformation could 

be carried out, and it helped educate the masses through 

controlled political participation to support Party-initiated 

policies. . . . It was the Communists' final payoff to the 

nationalists for their continuing support and it probably 

contributed as much as the Party's gradualism in economic 

affairs to the legitimization of the new regime."" Another 

scholar on China comments that 

. . . the constitution . . . achieves a kind of minor 
miracle by avoiding overt expressions of class-war 
doctrines, continuing to utilize a multi-class united 
front system, and substituting nationalistic and patri-
otic appeals consistent with the temper of the times. 
Two purposes, at least, are served: a device is 
developed to evoke mass response for the defense of th© 
"Chinese People's Republic" against domestic "traitors" 
and foreign "enemies"; and the subtle flavor of 
indirection is preserved for appropriate use in 

^Johnson, "The Changing Nature and Locus," p. 58. 
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adjoining Asian countries which are "NextJ" on Peking's 
action-list."^ 

It should be noted that as the controlling force of the 

regime, the Chinese Communist Party did not go beyond paying 

lip service to the constitutional spirit and principles. 

Nevertheless, it was the mere existence of the Constitution 

"that served these purposes. After all, it is not unusual 

that the constitutional spirit is not observed in many 

countries.® 

Consolidation of Political Power 

The political power of the Chinese communist regime was 

maintained and its policies were carried out by a well-or-

ganized machinery, led by the Communist Party, built into 

various public agencies and mass organizations, and covering 

all aspects of life. The legal system was the "legal" agency 

of this machinery and provided "legal" basis for the policies 

and measures to carry out these policies. We have discussed 

the significance of the legitimizing functions that were 

^H. Arthus Steiner, "Constitutionalism in Communist 
China," Government of Communist China, ed. by George Jan, 
p. 203. 

O 

°According to Ivo D. Duchacek, "with the somewhat 
controversial exceptions of Britain, Israel, and Saudi 
Arabia, all nations today have written constitutions, but 
only an infinitesimal fraction of them enjoy constitutional 
government of the sort in which the use of public power 
undergoes institutionalized and continuous (in contrast to 
occasional) crisis-control restraints by an independent 
judiciary, participation xn ruling-making, and control of 
rule application." ' See his "National Constitutions: A 
Functional Approach," Comparative Politics, I, No. 1 (Oc-
tober, 1968), 93. 
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symbolistic yet crucial to the regime. In this section, our 

discussions will focus on how the legal system actualizes 

these symbolistic functions to consolidate the political 

power of the new communist regime. 

Basically, there were two ways in which the legal system 

performed its "legal" functions to consolidate the regime's 

political power; one was to prevent undesirable persons 

from sharing political power; the other was to suppress 

anti-regime activities and to eliminate anti-regime 

elements. 

In order to emphasize the "democratic" nature of the 

regime and the "united front" policy, the Electoral Law of 

1953 stipulated that 

The Chinese Communist Party, various democratic parties, 
various people's organizations, and electors or repre-
sentatives who are not affiliated with the above-men-
tioned parties or organizations may all put forward 
lists of condidates for election as delegates [of the 
people's congresses at various levelsj either jointly 
or singly on the basis of electoral districts or elec-
tion units. 

It further prescribed that electors may vote for any candi-

date of their choice even though he does not appear on the 

list. The election of delegates to the National People's 

Congress as well as the indirect elections to congresses on 

the county level and above were to be by secret ballot. It 

appeared that these stipulations provided a fair 

9 
Article 47 of the Electoral Law. English text is 

available in Chen, ed., The Chinese Communist Regime, 
pp. 65-74. 
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representational system and an electoral method which gave 

all groups of people equal access to share political power. 

However, the Constitution prescribed that all persons working 

in organs of the state must be "loyal" to the "people's 

democratic system." This constitutional prescription made 

it "legally" possible for the regime to eliminate those who 

were popular enough to be elected but "disloyal" to the 

system from sharing political power. Thus, some once-prominent 

and influential persons in the regime who belonged to the 

Nationalist or other intermediate forces with certain politi-

cal power because of their personal relations with the com-

munist force or because of their popularity among various 

groups of people, such as Kao Kang, Li Li-shan, Chen Shao-yu, 

Liang Shu-min, and Chang Tung-sung, were unable to get a 

share of political power or were "legally" eliminated from 

the regime because they were unharmonious with or critical 

of the regime's leadership. 

The other "legal" device of consolidating the regime's 

political power was a massive program of suppressing anti-

regime ("counter-revolutionary") activities and elements 

that would threaten the regime's political power, especially 

in the early years. First, all laws and decrees of the 

regime, in spite of dealing with criminal, civil, or adminis-

trative matters, were designed to strike at "counter-revolu-

tionary" activities. They made it possible for the legal 

10 
Sterner, "Constitutionalism in Communist China," p. 222. 
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organs to charge virtually any acts as "counter-revolution-

ary* activities and classify them as "political" crimes. 

Furthermore, the criminal process was so harsh and repres-

sive that the legal organs could not only dispose of cases 

speedily but also could deter potential activities. There 

were no systematic quantitative data to demonstrate how 

massively the legal organs had crushed counter-revolutionary 

activities, but some incomplete data can indicate the scale 

on which the campaigns were carried out.-*--*- According to a 

report by Shen Chun-ju, President of the People's Supreme 

Court 1949-1954, during the first six months of 1951 the 

"people's courts" alone dealt with some 800,000 criminal and 

civil cases involving counter-revolutionaries. In Kwang— 

tung Province, for the ten months from October 10, 1950, to 

August 10, 1951, nearly 90,000 counter-revolutionary criminals 

were arrested, 77 radio transmitters, and large numbers of 

arms and ammunitions were seized, and over 28,000 persons 

were convicted of counter-revolution. In Canton, on a 

single day in September, 1951, 704 counter-revolutionaries 

were sentenced by the military courts and another 676 were 

sentenced by the people's courts. In Shanghai, nearly 29,000 

1 7 
counter-revolutionaries were prosecuted m 1951 alone. 

"""The Chinese communist regime had never kept statis-
tical data systematically on any public or private functions. 
Only fragmentary data were occasionally available from offi-
cial report, newspapers, or magazines. 

1 2 
Tang, Communist China Today, pp. 273-274. 



144 

In the early years of the regime, legal organs were 

also effective in crushing the most formidable organized 

counter-revolutionary groups which were active in organizing 

counter-revolutionary activities such as sabotage, arson, 

damaging public facilities, anti-communist propaganda, and 

so forth. Among those reported to have been crushed were 

the "people's Salvation Army" in Ho-nan Province, the 

"Allied Party of the Chinese Nation" and the "Light of the 

Peace" groups in Chung-king area, the "Wuhan Underground 

Working Group of the Chin-pu Party," various secret religious 

societies, and groups of young intellectuals called the 

"China Humanitarian Democratic League" scattered throughout 

the nation."*"3 

This function was particularly important to the regime 

because it enabled the regime to survive an "authority 

crisis" in the transitional period in which challenge from 

the Nationalist and other intermediate forces still consti-

tuted much of a threat to the political power of the Com-

munist Party. Historically, China had been faced with the 

problem of achieving new forms of authority which could 

satisfy the Chinese people's need to reassert a historic 

self-confidence and provide the basis for reordering the so-

ciety. Under the "authority crisis" the new regime could not 

meet the essential requirements of penetrating into the 

society and mobilizing human and material resources so as to 

13Ibid., p. 275. 
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regain China's historic pride and reorder the vast society, 

and thus was doomed to fall. 

Maintenance of Social Order 

Anti communist sources often describe the Chinese 

society under communist rule as being in constant turmoil 

replete with frequent large or small uprisings and criminal 

activities, pushing the regime to the edge of collapse.^ 

Pro-communist sources, on the contrary, depict communist 

society in China as being in a state characterized by peace 

and order with "high standards of morality and honesty, 

public or private." The truth, perhaps, lies in between 

these two extremes. The fact is self-evident that the com-

munist regime had maintained since its establishment a 

social order which was stable enough to enable the regime to 

continue to rule and to implement its plans. It was certainly 

not an easy task to maintain such a social order in a large 

land with the huge population of Communist China, especially 

in consideration of a revolution being conducted to transform 

the aged-old Chinese society to one of a drastically new 

•^For discussion of "authority crisis" in China, see 
Lucian w . Pye, The Spirit of Chinese Politics: A Psychological 
Study of the Authority Crisis in Political Development 
(Cambridge, Mass., 1968). 

15 
See, for example, Central Daily News (Taipei, Taiwan). 

X 6 DF. Elwyn Jones, "Justice in Modern China," The Listener, 
July 19, 1956. See also Edgar Snow, The Other Side of the 
River (New York, 1962). 
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political ideology. In addition, the regime was plagued 

with an economic plight in which the primary problem was to 

save starvation rather m a n to sustain growth ana was faq@d 

with the shortage of competent personnel to operate the huge> 

government bureaucracy and administer the Party programs, 

There were many reasons responsible for this relative 

•success, one of which, certainly, was the legal system of the 

regime. First of all, laws and decrees made it "legally" 

possible to place the society under a reign of terror in 

which anti-social as well as anti-regime (political) act.ivi-« 

ties of all kinds were either severely punished or effectively 

deterred as we have discussed at various places in dealing 

with the criminal process and principles. Laws and decrees 

were also instrumental to the transformation of the social 

structure into one that could function in connection with 

the Party's programs. For example, the Marriage Law of 1950 

was designed to retain better control of young people during 

their most productive years, to affect the birth rate, and 

to convert the family relationship patterns from close in-̂  

dividual-family ties to a more direct individual-state rela-

tion by changing the legal age for marriage from 18 for men 

and 16 for women under previous Nationalist Family Law to 20 

and 18 for men and women respectively, and by placing the 

approval of marriage and divorce in the hands of Party cadres 

who determined such cases on the basis of political and other 
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1 7 

considerations. " Another example was that the Agrarian 

Reform Law of 1950 was designed to crush the force of the 

landlords who controlled much social power and to transform 

rural society into the communist pattern by confiscating the 

"surplus" land, draft animals, farm implements, grain, and 
1 R 

country houses of the landlords, ° and by redistributing the 
1 9 

confiscated land to the peasants. 

Secondly, the public security system reached virtually 

all corners of the society and all aspects of life. From 

birth, through school and work, to death, people were 

placed under constant surveillance by the public security 

system. Besides, the masses were mobilized and organized 

into various organizations in which their daily activities 

were observed and corrected by the "public security 

17 
The purposes of the law pronounced by the regime 

were: "The Law brings to an end the arbitrary and com-
pulsory feudal marriage system under which both men and 
women had no free choice of marriage partners, these being 
chosen for them by their parents—a practice that led to 
the widespread prevalence of child-marriage . . . and 
paves the way for a wholesome new system based on the 
protection of the legitimate interests of women and chil-
dren." Current Background, No. 136, November 10, 1951. 
Franz H. Michael, "The Role of Law," p. 138, and John 
Hazard, Communists and Their Laws (Chicago, 1969), p. 301. 

*1 O 

The purposes of the law were pronounced to "set 
free the rural productive forces, develop agricultural 
production, and thus pave the way for New China's indus-
trialization." (Article 1.) 

19 
In China, peasants were often "profoundly uncertain 

about the correctness of taking over for their own use what 
they recognized as the rightful possession of another 
family or clan since time immemorial." Pye, The Spirit of 
Chinese Politics, p. 214. 
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committees." In dealing with found or potential "counter-

revolutionary " or ordinary criminal acts, the police were 

given literally unlimited power to arrest, detain, and 

convict. The courts and the procurators were given power 

to either swiftly dispose of cases in an arbitrary and 

repressive manner, or to heighten the cases for intimidating 

and educating purposes. 

The mediational system was another system designed to 

suppress and to "reduce" disputes which were potential 

causes for larger fights that might threaten social order. 

Disputes were suppressed because mediation could submerge 

disputants' differences by applying abstract principles and 

stressing non-contentiousness and mutual assistance for the 

sake of national unity, collective living, and increased 

production. Furthermore, some people would try to avoid 

mediation because they feared the mediators' criticisms 

and exhortations which in their minds would not resolve 

their difficulties and grievances, or feared involvement 

with activist mediators or cadres "whom they regarded as 

meddlesome agents of the police and therefore representatives 

of the control apparatus. 

Another important purpose of the mediational system was 

to maintain and ensure the Party's control over the society. 

In communist China, social control took a series of steps: 

20Lubman, "Mao and Mediation," p. 1347. 
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If a citizen is reluctant to volunteer, the regime 
first attempts to persuade. The citizen who does not 
respond to the appeal for volunteers is presented with 
r?t'• onal argument.^ o**! the regime needs ^ol.unteers „ 
The arguments presented in a citizen' s small group and 
the visits of numerous activists urging him to volun-
teer may arouse some anxiety, but in volunteerism, 
properly practised, there is nothing to suggest the use 
of force/ The citizen being persuaded understands 
perfectly that threats lie behind these rational argu-
ments , but they remain implicit.'" 

Activists and cadres acting as mediators were part of the 

Party-directed machinery for persuasion and sanction. For 

example, in disputes related to major campaigns such as the 

collectivization campaign, mediation activists and cadres 

might exert powerful "persuasion" on peasants to join agri-

cultural cooperatives or to cease complaints against collec-

2 2 

tive living in the communes. Mediators did not have 

formal sanctioning powers as the police or the courts did, 

but they still could exert certain means to increase their 

persuasiveness or achieve sanctioning purposes. In rural 

communes and organizations, mediators who were usually unit 

supervisors of some sort could use such methods as demotions, 

salary reductions, transfers, or demerits recordings to 

sustain their persuasiveness and authoritativeness. Mediators 

for urban residential areas seemed to have less persuasiveness 

9 1 
Ezra Vogel, "Voluntarism and Social Control," Soviet 

and Chinese Communism, ed. by Donald W. Treadgold (Seattle, 
1967), p. 171. 

2 2 
Chang Jui-chi, "Strike Ir.cisive Blows at the Enemy, 

Handle Disputes Promptly, and Safeguard the Solidarity and 
Development of the People's Communes," Cheng-fa yen-chiu. 
No. 6 (1958). English translation JPRS, No. 813-D. 
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and coercive power since mediation was not a necessary 

process before a dispute was brought to courts, but they 

could report to the police or judicial cadres and thug 

invoke more authoritative action leading to severe criticism 

or greater sanction. 

Remolding of Desired Ideological 
Attitudes and Social Norms 

One of the most spectacular characteristics of the 

Chinese Communist Revolution has been the regime's determina-

tion to remold the social attitudes and norms of the Chinese 

society into those that are basically Marxist with some 

Maoist modifications.23 Therefore, the programs of the 

Party such as the Three-Anti, Five-Anti, Land Reform, Three 

Red Flags, just to name a few, were designed to remold the 

Chinese people's ideology and social behaviors as well as t© 

solve practical political or socioeconomic problems. Legal 

organs could assist in achieving these purposes in a variety 

of manners. 

First of all, in handling "legal" cases, legal organs 

determined the nature of the case and meted out punishment 

on the basis of the theory of distinction between the 

"people" and the "enemies." As vividly demonstrated in the 

mass trials or public trials in which the public aroused the 

explosive hatred and resentment against the accused, this 

practice would not only intensify the motives of hatred and 

9 "3 
JSee discussions xn Chapter II. 
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resentment toward the revolution's "enemies," 'but also give 

cohesion and drive to the revolutionary organization by 

manipulating the anxieties of the people about being isolated 

from the peer group. It created conflict and suspicion 

between people so that they had to turn to the Party for 

security and thus rallied the kind of activism and support 

the Party needed to continue the communist revolution. Con-

sequently, people were indoctrinated to follow the kind of 

social attitudes and norms the regime desired and to support 

the regime's programs "voluntarily."^ 

Secondly, the highly politicized civil process forced 

people to retreat from judicial adjudication, to accept the 

"values" of informal mediational settlement as replacement 

of the values of justice by Western standards and to accept 

the class viewpoint as a positive value. This then helped 

inculcate people in accepting the regime's desired norms 

that civil litigations would alienate people's unity and 

that class "enemies" such as the propertied persons had to 

be eliminated. 

Mediation as a way of dispute-resolution was another 

function which the legal system could contribute to the re-

molding of social norms and ideological attitudes. 

Stanley Lubman suggests five identifiable functions of 

24 
" Pye/ The Spirit of Chinese Politics, pp. 231-232? 

Vogel, "Voluntarism and Social Control"; arid Chow Ching-wen, 
Ten Years of Storm: The True Story of the Communist Reqime 
in China (New York, i960), pp. 94-95. 
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mediation: (a.) to resolve disputes; (£>„) to end bad 

feeling between individuals "by offering them a readily 

available and highly informal mode of settling disputes" 

instead of tedious, formal legal proceedings that could 

"waste the individuals' and the state's time and resources"; 

(c.) "to articulate and apply the ideological principles, 

values, and programs of the Chinese Communist Party" and to 

help mobilize Chinese people to increase their commitment 

to Party policies and goals; (d.) "to suppress rather than 

settle disputes between individuals which are regarded, at 

the very least, as unwelcome social conflict interferring 

with construction of a strong socialist China"; and (e.) 

to supplement other means of control exercised by the state 

O C 

and Party apparatus. J The last three of these functions, 

which are relevant to our discussions of mediation as a 

means of remolding ideological attitudes and social norms, 

could be accomplished because of the "identity of mediations 

and the values and standards they were supposed to use in 

settling d i s p u t e s . T h e mediators were selected from 

politically "progressive" activists and cadres who formed 

the "revolutionary elite." Their enthusiasm to the revolu-
9 7 

tionary cause was tremendous. In conducting mediations, 

2 5 
Lubman, "Mao and Mediation," p. 1339. 

26Ibid. 

See John W. Lewis, Leadership in Communist China 
(Ithaca, New York, 1963); "Harriett, Cadres, Bureaucracy, and 
Political Power; and Schurrnann, Ideology and Organization. 
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these mediators applied to what might be purely personal 

issues larger an-3 more abstract issues of national policy 

and generalized values which stressed cotvsruunist goals arid 

collective efforts to attain them. The consequence of po-

liticized mediations was that the disputants' personal 

grievances were transcended and overwhelmed by a larger 

issue of ideological attitudes and national policies. 

Finally, the program of "reform through labor" also 

contributed to remolding "bourgeois standards or monstrosi-

ty" of law. According to the regime, under the bourgeois 

law, criminals could not be reformed after they served their 

punishment either in prison or otherwise as evidenced in the 

previous regime's system. On the contrary, under the regime's 

"reform through labor" which "embodied "the spirit of unceas-

ing revolution," "three goods" were served: "good for the 

state, good for the members of the families of elements who 

are rehabilitated through labor, and good for the persons Cwho 

rehabilitated] themselves." In addition, the program had 

"'four benefits: "benefits for the state, benefits for the 

people, benefits for the members of the families of elements 

who are rehabilitated through labor, and benefits for the 

persons £who rehabilitated] themselves."28 The program was 

"completely correct and very effective because in the course 

of the program, the convicts were forced to undergo coercive 

and educational rehabilitation on the one hand and to labor 

9 Q 
"Cohen, The Criminal Process, p. 269, 



on the other. The regime claimed that persons who underwent 

the program not only gained laboring habits and became active 

productive forces but were also educated to become honest, 

harding-working, and "anti-parasite" persons. The program, 

above all, eliminated the bourgeois concept of despising th@ 

2 9 
virtues of physical labor and respecting "mental workers."* 

Promotion of Political Participation 

From such things as massive parades and demonstrations, 

nation-wide proliferation of mass organizations, and the 

"mass line" doctrine, it is apparent that the Chinese com-

munist regime had placed an absolute value on popular 

30 

participation. Indeed, those who have studied or witnessed 

the Chinese communist revolution in the past several decades 

have known that the drive to popular participation has been 

an important theme of the revolution. The legal system was 

one of the important instrumentalities to carry out this 

theme. 

To begin with, the trial proceedings and the trial 

places were used as practical lessons and classrooms for 

teaching popular participation in politics. "Public trials" 
29 
Luke Lee points out that in the face of widespread 

food shortages during the early years the masses did not 
turn themselves into food thieves or robbers. Lee, "Chinese 
Communist Law," p. 462. This may reflect that the program was 
educative. 

30 
Lucxan W. Pye, "Mass Participation in Communist China: 

Its Limitations and the Continuity of Cllture," China, edited 
by Lindbeck, p. 3. 
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held 'by the people's courts and especially "mass trials" 

held by the people's tribunals performed the functions of 

mobilizing the masses behind the working class, inciting 

them in their anti-feudal struggles, and educating them to 

understand and participate in the "People's Democratic Dic-

tatorship." There were two forms in which this function was 

achieved. First, in people's tribunals there were a number 

of popular representatives serving as "judges" who weca 

selected from mass organizations. Second, people of all 

walks were "encouraged" to attend and participate in the 

trial proceedings. These two forms of tribunal practices 

provided the masses with access to participate in public 

affairs and provided the authorities with instruments for 

political agitation of the masses. Edgar H. schein's 

description illustrates very well how the authorities could 

create disgust in the people with the "evils" of the land-

lords and arouse popular demands for executions: 

A landbord is to be liquidated. The Party member 
launches into a harangue concerning the landlord's 
crimes against the people and demands to know what the 
people's judgment is. Agitators in the crowd shout for 
liquidation of the criminal. The malcontents pick up 
the theme and some of the timid go along from fear. 
Soon the whole crowd is swept by a frenzy of mob feeling 
and expressed hate, leading to the unanimous decision to 
execute the victim. Such demonstrations no doubt serve 
many functions. The one we wish to point out here is 
that the party member, though he knows he staged the 
whole thing, is nevertheless reassured and absolved by 
the final unanimous people's decision. Self-fulfilling 
prophecies are no less reassuring than other kinds, and 
in some sense perhaps more so.^ 

31 
Edgar H. Schein, Coercive Persuasion (New York, 1961), 

p. 97. 
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Shih Liang, Minister of Justice 1949-1957, paid a tribute 

to the people's tribunals in the following passages; 

In their work the people's tribunals, as a rule, first 
use criminal trials to conduct propaganda on the laws 
and policies of the government and to mobilize and 
educate the masses to denounce the reactionaries and 
law-breakers. Then they rely upon the help of the 
masses to investigate, hear, and dispose of cases. Re-
liance is placed on the people both in the struggle 
against the enemy and in the mediation of the internal 
disputes among the people. There are many ways in which 
the people's tribunals may be dependent upon the masses. 
In response to the needs of the mass movements, the 
people's tribunals often invite the relevant departments 
of the government as well as representatives of the 
interested people's organizations to participate in 
their work. At the same time the work is reported to 
the people's representative conferences to get their 
support. In this way, the criminals are punished and 
the masses are educated. Meanwhile, large numbers of 
workers, peasants, and women are trained to become good 
judicial workers. During the great Agrarian Reform, 
Three-Anti, and Five-Anti Movements, many excellent 
judges have emerged from among the workers and peasants. 
. . . The people's tribunals are also a most convenient 
system for the people, as they will go wherever they are 
needed, whether to villages, factories or mines, to save 
time for the laboring people and assure the speedy and 
correct handling of c a s e s . . . . In uniting the leader-
ship with the broad masses, the people's tribunals have 
contributed greatly to the success of the various mass 
movements. 

The system of the "people's assessors" was another 

useful device to stir- popular participation in public affairs. 

First, participation in making court's decisions made the 

people feel that their status was elevated to the "masters 

of their country" which they had never enjoyed before, and 

thereby stimulated their enthusiasm for production and 

"5 O 
Shih Liang, "Achievements in the People's Judicial 

Work During the Past Three Years," Chieh-fang jih-pao, 
Sept. 23, 1952. Cited in Leng, Justice, p. 39. 
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socialist construction. Secondly, the system enabled the 

assessors, who were selected from the masses, usually mass 

organizations 1 representatives, to supervise the work of the 

people's courts and make suggestions and criticisms to the 

judges. Thirdly, the assessors were close to the masses and 

local conditions, which the judges were not, and were better 

suited to investigating and resolving local problems. Final-

ly, through their participation in court activities, the as-

sessors gained knowledge of law and policies which they 

could pass on to the masses, thereby strengthening a law-

abiding spirit among the masses, preventing crimes, and re-

ducing the number of disputes. 

Finally, the mediational system was also a device to 

stimulating popular participation in public affairs. Organ-

izationally, the system worked as the most efficient network 

of political education since it reached out to all walks of 

life and all corners of the society. Functionally, the 

system provided activist citizens who were chosen mediators 

with an access to participate in the administration of 

public affairs as they worked between the disputants and 

between the disputants and the authorities. The authorities 

33 
James Townsend ax*gues that the first two claims have 

little foundation and the latter two are only partially 
valid, saying that "even though the assessors do not fulfil 
these functions to the extent implied, the system does provide 
for a modest exchange of ideas between the people and profes-
sional legal personnel and for a general broadening of popular 
knowledge about the legal system," See his Political Partici-
pation in Communist China (Berkeley, Calif., 1967), p. 141. 
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through this system could effectively spread public policies 

and get the feeling of the public sentiment and their 

grievances. 

Promotion of Socialist Economy 

The task of transforming the Chinese society from land-

lord-peasant economy to "socialist economy" was as great and 

as difficult as the regime's political and social tasks. 

Thus far we have discussed the functions of the regime's 

legal system in political and social arenas. The legal system 

was also instrumental to achieving the regime's economic 

policies because a planned economy, especially a socialist 

type, cannot operate without rules regulating the activities 

of its various economic sectors. The functions of the legal 

system in this area may be enumerated as follows: 

First, the system of "contracts" had a threefold func-

tion: (a.) in the areas vital to national economy and 

livelihood the system helped implement national economic 

planning by absolutely controlling the important terms of 

"contracts"; (b.) in less vital areas of economy, the system 

helped promote the socialist transformation of the capitalist 

and private sectors of the economy by providing minimal 

degree of "contract" freedom for transactions between the 

puolxc sectors and the private sectors; (c.) in the least 

vital areas, the system provided a means of effecting personal 

property transactions between individuals so as to stimulate 
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individual .initiatives, to allocate responsibilities, and to 

facilitate economic development:.*" 

Secondly, the system assisted in socializing capitalist 

industry and commerce through the enforcement of price regu-

lations and labor laws, control of bank credits, and a 

sequence of mass campaigns in which taxes were collected 

35 

from private business owners on a retroactive basis. Ac-

cording to communist sources, over two billion dollars were 

recovered through fines paid by businessmen and firms 1 

owners for their alleged criminal acts uncovered by legal 

organs. This was of great help to the financial position of 

the government.36 Furthermore, violations of economic regu-

lations were often charged with "counter-revolutionary" 

crimes on which severe punishments were imposed, often re-

sulting in long imprisonment or even death penalty. This 

hel ped deter many potential violations of economic regula-

tions . 

Thirdly, through the Agrarian Reform Law, the legal 

organs contributed to the redistribution of lands which was 

essential to the socialist, economy by imposing extraordinarily 

severe punishments and conducting political education on the 

masses. They "legally" exterminated the landlords as a class 

3^Gene T. Hsiao, "Communist China: Legal Institutions," 
Problems of Communism, XIV (March-April, 1965), 116-117. 

35Ibid. , p. 114. 

George M. Beckmann, The Moderni zation of China and 
Japan (New York, 1962), p. 524, 



160 

and helped relieve the sensf of guilt aniong the Chinese 

peasants about receiving lands from those who the peasants 

thought had rightfully owned them. 

Fourthly, the mediational system was employed to support 

economic policies at various times. At first, the system 

was used to support the drive for agricultural cooperatives 

in rural areas when the stormy land reform program was being 

executed during 1950-1952 period. Then when the regime drove 

to organize peasants into mutual aid teams to raise produc-

tivity by pooling labor, implements, and draft animals, the 

system was used to support this drive by settling.disputes 

quickly among peasants over allocation and usage of water, 

37 

txmber, and tools. From 1955 to 1957, when the agricultural 

collectivization drive was accelerated the system was employed 

to emphasize the "unity" of peasants by persuading peasants 

of the advantages of collectivization and by popularizing 

resolution of disputes in which peasants accused each other 
38 

of neglecting collective interests. During the communuali-

zation campaign in 1958-1960, the system was used to reinforce 

commune members' commitment to communualization by praising 

communual living, to reduce disputes which unfavorably 
37 
K. R. Walker, Planning in Chinese Agriculture 

(Chicago, 1965), pp. 3-6. 
38 
Nan-fang jih-pao, Sept. 10, 1954; Kuang-minq jih-pao, 

June 5, 1955; Kuang-minq jih-pao, March 29, 1955; Kuang-minq 
jih-pao, August 11, 1955; and Kuang-minq jih-pao, Oct. 14, 
1955. Cited in Lubman, "Mao and Mediation,'7 p. 1341. 
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influenced prodi.ict.icn and the task of organizing and admin-

istering the new communes, to curb "'spontaneous capitalism" 

among peasants, and to assist Party and government leaders 

39 

to mobilize the masses to sign public compacts." In urban 

areas, the system was employed to carry out economic plan-

ning by doing such things as to investigate causes for 

lagging productivity, disputes over wages and rents, and 

accidents at work. 

Finally, the legal system through the program of "reform 

through labor" compelled thousands of persons undergoing re-

form to acquire productive skills to compensate partially 

for the lack of capital investment and the backwardness of 

technology. The program yielded a generous source of forced 

labor which permitted the construction of needed public work 

and economic development projects which might have been im-

possible without this source of labor due to technological 
41 

insufficiency and high labor costs. According to a source 

from the Nationalist Government, communis t statistics of 
39 
Cheng-fa yen-chiu. No. 6 (1958). English translation 

in JPRS, No. 813-D, and Yeh ku-lin, "Fully Develop the Role 
of People's Mediation Work in Serving the Construction of 
Socialism," Cheng-fa yen-chiu. No. 4 (1964), English trans-
lation in SCMM, No. 461. 

40 
Cnang, "Strike Incisive Blows," in footnote 22, p. 149. 

41 
For example, the project of building the Western Hill 

Tunnel in Yenshi, northern Shenshi Province, involved 54,000 
forced laborers. In the project of enlarging the Yentung 
Airport, more than ten. thousand laborers were involved. 
Peter S. H„ Tang, Communist China Today: Domestic and 
Foreign Policies, 2nd' ed. "(Washington," D. C. , 1961)," p. 280. 
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June, 1952, showed a total of wore than eight million forced 

4 ? 

laborers. ~ In 1954, eighty-three per cent of all "criminals' 

participated "in agricultural and industrial production» 

They were organized into various engineering corps for the 

felling of timber, construction of buildings, restoration 

and construction of conservation works, and the building of 

railways and highways.^ 

Limitations of the Functions 

The history of the legal development in Communist China 

in the era under study revealed how the Chinese Communist 

Party attempted to search for institutional arrangements 

which v/ould maximize the functions of the legal system and 

at the same time minimize the disadvantages of it. In the 

previous section, we have seen that Communist China's legal 

system performed a variety of important functions. However, 

the legal system also had difficulty in adapting itself to 

the policy demands of the regime and the developing condi-

tions of Communist China's politics and economy. Therefore, 

there were limitations on these functions. 

At the outset, we found that many people, especially 

intellectuals, seemed to take the Constitution and the 

"legality" of political activity seriously. For example, a 

Chinese citizen known as "student number 5302095 at Peking 

42 
Tang, Communist-China Today, p. 277. 

A 
Ibid. 
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University" is quoted as sayings 

There are two kinds of leadership: one is "administra-
tive" ? it not onlv lly leads but has t-e authority 
to lead. For instance, the Ministry of Higher Educa-
tion leads the university. The other kind of leadership 
is " educations 1"; for instance, propagandizing to boost 
morale, calling for action, drawing up draft plans, et 
cetera. The latter kind of leadership carries no com-
pulsion; the success of this kind of leadership depends 
on its "correctness." 

The National People's Congress has not delegated the 
first kind of leadership to the Communist Party. In 
fact, no matter how advanced the Communist Party may be, 
it is not entitled to this kind of leadership. Commu-
nist Party members engaged in administrative duties 
should base their decisions on the laws of the State 
and the wishes of the people; it's not necessary to 
compel every citizen to accept such decisions. The 
Communist Party can only strive to win the masses of 
people to accept its leadership; it cannot demand that 
they must necessarily obey its leadership. If the 
Party leads successfully, the masses of people will 
accept voluntarily. 

However, Communist Party leaders had almost never invoked the 

Constitution as the source of their authority. Some Party 

members and government functionaries were often reported to 

have paid no attention to the legal system of the State even 

45 

during the "constitutional era" of 1954-1957. Therefore, 

the symbolic functions of constitutionalism began to decline 

as the people sensed the disrespect for constitutionalism by 

the Party and some of its members. "The Party inevitably 

^Dennis J. Doolin, Communist China: The Politics of 
Student Opposition (Standord, Calif., 1964), p. 51. 

45Johnson, "Changing Nature and Locus," p. 57. Also 
Tung, "Speech," and Ma, "Several Problems," cited in foot-
note 18, p. 65, and footnote 35, p. 79. 
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broke9, down the distinction tnat existed in the minds of 

46 

people between the agent and the source of authority." 

The legal cadres who were appointed to legal work for 

their political reliability and ideological correctness 

rather than legal training played a very important part in 

the work style of the legal system. However, they also 

caused some "negative" effect on the system. First, the 

laws and procedures which were drafted under their influence 

were in a very unlawyerlike fashion; the phrasing was am-

biguous and the terms indefinite. "Between the vagueness of 

the wording and the failure to state rules in a generalized 

form that would still be easy to apply in concrete cases, the 

laws did not provide much guidance for or restraints upon 

the local administrators." Consequently, "law did not develop 

as fully as it might have into an effective means by which 

the central authorities could control the actions of lower 

level administrators."^ Secondly, the disrespectful atti-

tude of these untrained cadres toward law, which was often 

reflected in their violations of law and their ignorance of 

explicit statutory rules, not only made it difficult to 

convince the public that law must be obeyed but also reduced 

the public's faith in the legal system. 

The lack of comprehensive legal codes did give much 

"convenience" to the regime in achieving its policies as we 

46Ibid., pp. 59 and 59-76. 
J 

Li, "The Evolution and Development," p. 236. 
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have discussed in the last section. However, it is con-

ceivable that people were much, confused by the legal system, 

and legal cases could hardly be settled by consistent legal 

standards under these circumstances. As evidenced during 

the "liberal periods," particularly the "Hundred Flowers" 

period, the confusion and the inconsistent legal standards 

became the main targets of criticism. Many people began to 

raise doubt as to the efficiency of the legal system and the 

institutional reliability of the government. 

The system of the "people's assessors" was plagued by 

two main problems. The first problem was the unwillingness 

of some judges to accept the assessors as equal partners 

because of their legal ignorance and natural reticence under 

certain circumstances. The second problem was the diffi-

culty in arranging the court schedules and in getting the 

assessors to put in their time. There were two possible 

explanations for this problem. One was the insufficient 

interest on the part of the assessors; the other was that the 

assessors were too busy to put in their time because of the 

pressures of production goals on their regular jobs, which 

made them or their supervisors reluctant to donate their 

time to the court work.^® 

4 0 

Tso Ping, "How to Solve the Difficulties in Inviting 
People's Assessors?" Kuang-min jih-pao, August 11, 1956. 
Townsend, Political Participation, pp. 141-3.42 and Leng, 
Justice, p. 91. ~~ 



166 

The court proceedings used as a means of promoting 

popular participation were indeed effective. However, 

participation in the court proceedings seemed to be quite 

similar to exposure to many other types of political 

meetings and rallies that were held during the mass move-

ments . Therefore, it is doubtful that popular participation 

through court proceedings was perceived by the people as 

talcing part in the judicial administration of the state 

. . . 49 

which was the main purpose of this form of participation. 

While laws and legal organs as instruments to transform 

and protect "socialist economy" were tremendously effective 

in the beginning of the transformation process, legal organs 

as an adjudicative device of economic disputes were bound to 

diminish as the economy became more and more socialized and 

the society more and more communualized simply because the 

expansion of public sector means the narrowing of private 

sector of economy. With the narrowing of private economic 

relationships, laws and legal organs would become obsolete or, 

at least, less applicable to the regulation of economy. As 

mentioned earlier, the state's primary concern and effort 

were to assure specific performance of "contracts" so as to 

carry oxit national planning; formal legal remedies were only 

secondary means to deter future breaches of "contracts." 

Therefore, the state tended to use administrative devices 

such as strengthening administrative functions to supervise 

AQ 
xownsend, Political Participation, p. 139. 
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the execution of "contracts" and using disciplinary measures 

including criticism, sp.1 f~criticism, demotion, and dismissal, 

to promote enthusiasm and incentive necessary to fulfill 

"contract" obligations. 

Finally, the mediational system had several limitations. 

First, it did not operate identically in all sectors of the 

society. In organizations or rural communes where political 

purposes were high and internal discipline was intense, the 

system worked much more effectively than in residential 

areas where mediators were poorly educated and often barely 

literate. These mediators lacked sufficient respect among 

their neighbors particularly among the younger and better 

educated. As a consequence, their authority was less re-

spected and their effectiveness in propagandizing and 

mobilizing was more questionable.Secondly, the political 

effect of mediation was not at the full because many media-

tors were not persistent and patient, ready to mobilize and 

educate disputants."Some mediators neglect political con-

siderations, show favoritism, accept bribes, or attempt to 

settle disputes in a spirit of compromise without resort to 

political standards for decisions."51 Many disputants would 

welcome "incorrect" styles of mediation or deviations from 

"correct" styles of mediation because as far as the disputants 

50 
Lubman's refugees' interviews in Hong Kong showed 

this. Lubman, "Mao and Mediation," p. 1323. 
5xIbid., p. 1343. 
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were concerned "incorrect" styles would better meet the is-

sues of the case and thus solve the dispute without using 

abstract political principles. Furthermore, since mediators 

would have to attempt to apply political approaches to all 

disputes in spite of the nature of the disputes, the political 

effect of the mediation would hardly be consistently decisive 

and often superfucial and meaningless in those cases which 

were purely personal. Finally, some people would try to 

avoid mediation altogether because of their fear of mediators * 

criticism and exhortation or their fear of involvement with 

the control agents, namely the activist mediators and cadres. 

In short, "by handling disputes without developing close-

textured universalistic criteria or techniques for applying 

them, mediation in China inhibited the development of basic 

rights, however minimal, which the individual could vindicate 

52 
to give his existence greater predictability and stability," 

Summary 

The legal system of Communist China performed six func-

tions, namely, legitimization; consolidation of political 

power; maintenance of social order; remolding of ideological 

attitudes and social norm; promotion of political participa-

tion; and promotion and protection of socialist economy. 

These functions may be compared with those of Western legal 

systems as follows: 

52Ibid., p. 1352. 
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First, in Corn-nun i s t. C h i n a , the Constitution symbolized 

the "constitutionalism" of the r e g i m e . That is, the Con-

stitution legitimized the regime's ruling authority over 

China and provided "constitutional" foundation for the re-

gime to justify the "united front" policy, to rebuild the 

structure of the communist government, and to establish the 

socialist economic system. Moreover, laws and legal organs 

were used to strike counter-revolutionaries and reactionaries 

who did not support the communist revolution. These two 

functions correspond closely to the first function of Western 

system in our list on page 43, namely, to represent the 

legitimate authority of the state and to eliminate the ene-

mies of the state so as to maintain the ruling power of the 

state. 

Secondly, in Communist China laws and legal organs were 

two important and effective devices available to the regime 

to stabilize the social order which had been destroyed prior 

to and during the Communist Revolution and to restore the 

social equilibrium which was threatened or disrupted at 

various times during the era under study because of political 

and economic turmoils. This function is commensurate with 

the fourth function of Western system in our list (page 43), 

namely, to restore equilibrium to the social order when that 

equilibrium has been seriously disrupted. 

Thirdly, the legal system of Communist China through 

various devices and techniques had assisted in remolding 
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the populace into a communist style of persons and in 

nurturing new social norms which were basically Marxist, 

such as the hatred against class enemies, against bourgeois 

thought of respecting "mental labor" and despising "physical 

labor," and the virtues of close relationships between the 

individual and the state. This was equal to the third 

function of Western systems, namely, to educate the members 

of the society to accept certain desired attitudes, ideas, 

and norms. 

Fourthly, the legal system of Communist China was given 

a task of promoting popular participation in addition to its 

normal "judicial" functions through various methods such as 

the system of "people's assessors," mass trials, public 

trials, and mediational system. It was also given special 

tasks at various times when national campaigns were put 

underway such as the Three-Anti, Five-Anti, and Three Red 

Flags campaigns. The legal system was used, furthermore, to 

implement socialist economic policies such as to deprive 

the landlords of their "excessive" properties and to penalize 

violations of national economic planning. In addition, the 

legal system was employed to restructure the society by 

changing family patterns and redistributing land ownership. 

This function may be parallelled with the second function of 

the Western system, namely, to serve as an instrument of 

implementing political; social, or economic policies of the 

state. 
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There were limitatioaa on the effectiveness of these 

functions: First, while the Constitution and the symbolic 

functions derived from it legitimized the authority and the 

policies of the regime, the effectiveness of this function 

declined as more and more people began to realize the Party 

an'd its members' disregard for constitutional principles. 

Secondly, while legal functions were instrumental to the 

construction of a socialist economy, the applicability of law 

and the usefulness of the courts were bound to diminish as 

the range of private economic activities diminished.^ Fi-

nally, the function of promoting popular participation in 

public affairs through such means as the system of "people's 

assessors," mass trials, public trials, mediational system, 

and so forth, could not maintain a high degree of effective-

ness mainly because the kind of popular participation which 

these means could help promote was at most "voluntary, " but 

lacked "consciousness" and "spontaneity.Furthermore, to 

53 
However, it is quite conceivable that as long as 

socialization of economic matters is not totally realized, 
the relevance of law and legal organs will continue to exist. 

The limitations of popular participation are a more 
general subject which this study cannot cover. For excellent 
discussions, see Pye, "Mass Participation," in footnote 30, 
p. 154, and Townsend, Political Participation, in footnote 33, 
p. 157. Here it suffices our purpose to illustrate this point-
by quoting Pye: "If a system is to drive the full returns 
from 'participation, * there must be an 'input' of supportive 
sentiments that exceeds the 'output1 of the government in 
building commitments. If the Chinese government and the 
Party were expanding more energy, talent, and resources in 
controlling 1 participation' then they were obtaining in sup-
port sentiments, the net effect would be a 'drain' on the 
system." Pye, "Mass Participation," p. 29. 
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maintain a high degree of effectiveness through these 

means it was necessary to maintain a high degree of active 

enthusiasm in the populace and in the executors for a long 

period of time. However, as many observers on Communist 

China point out, the regime seemed to have great diffi-

55 
culty in achieving this. 

See, for example, Li, "The Evolution and Development," 
p. 243. 



CHAPTER VI 

THE PATTERNS OF LEGAL DEVELOPMENT 

IN COMMUNIST CHINA 

Ideology and organization are believed to be two 

critical aspects of political development in developing 

countries, communist or non-communist.^ For Communist China 

this holds crystally true. Abundant studies on and general-

izations about the patterns of Communist China's ideology 

and organization have been made by scholars and observers. 

Generalizations, however, need to be tested through various 

methods to be useful and reliable. It is suggested that a 

useful method to test generalizations would be to focus the 

research on one segment of the society or one institution 

(or a sub-system) of the political system to test whether 

they can hold true in such a particular segment or institu-

tion. This method would be particularly reliable if the 

political system under study is a totalitarian one in which 

no segment of the society and no institution of the system 

"'"Studies on this subject have been too many to list. In 
addition to those already mentioned previously in this study 
(e.g., Schurmann and Barnett's works), we may name just a few: 
Amxtai Etzioni, A Comparative Analysis of Complex Organiza-
tions (Glencoe, 111., 1961),* Fred W. Riggs, Administration in 
Developing Countries (New York, 1.964) ; David Apter, Ideology 
and Discontent (New York, 1964); Lucian W. Pye, Politics, 
Personality, and. Nat.ion-Building (New Haven, 1962) . 
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can appreciably deviate from the overall organisational 

doctrine and control by the central decision-making author-

ities. Therefore, it would be useful to look for the pat-

terns of legal development in Communist China in terms of 

ideology and organization. In so doing, we postulate that 

the legal system as a sub-system of the political system 

would reflect the fundamental issues over the ideology and 

organization in Communist China because the framework of the 

legal system had been determined and conditioned by ideology 

and certain basic organizational principles. Our proposi-

tion is that the developmental patterns which we find in 

the legal development of Communist China will sheĉ  light on 

our knowledge and generalizations about the patterns of the 

political development in Communist China. I 
! 

"Development" in Contradictions 

The legal system of Communist China was an arena in 

which certain sets of bipolarized values were in constant 

conflict and competition. In each of these sets, on the one 

hand, there was a value reflecting an ideological issue 

which was related to a question about the leadership and 

management of the Chinese revolutionary society and repre-

sented a means of development as viewed by the Communist 

Party leaders and, on the other hand, there was a value 

reflecting a phenomenon which was characteristic of the 

administration and management of the modern Western society 

and represented a necessary condition for development' as 
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viewed by Western developmental theorists. From our discus-

sions in Chapter III, "The Legal System of Communist China: 

A Chronological Analysis," and Chapter IV, "The Legal System 

of Communist. China; Main Characteristics," we can draw many 

such sets of conflicting values. Here we list three basic 

sets which can reflect other areas of issue in which con-

flicts can be seen. 

First, in the legal policy there was a conflict between 

the value of "perfect" legal order and the value of "imper-

fect " legal order. The former contended that "it is neces-

sary, in order to maintain a normal social life and to 

foster production," to have a "complete legal system" in 

which "everyone in the country should understand and be 

convinced that as long as he does not violate the laws, his 

civil rights are guaranteed and will suffer no encroachment 

by any organization or any individual." Furthermore, in a 

perfect legal order legal organs should be given independence, 

free of Party or other government control and should have 

comprehensive legal codes so that legal organs could decide 

7 

cases impartially.* On the contrary, the value of "imperfect" 

legal order argued that legal order was only a part of the 

"superstructure" and had secondary and temporary importance. 

"Even in the struggle to prevent and eliminate crimes, our 

criminal law, though necessary, is not a fundamental means 

2 
Quotations are from Liu Shao-chi, "Political Report" 

which has been cited in footnote 17, p. 65. 
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but auxiliary."" " The Party's active intervention in the 

trial work of the people's courts not only breaches no law 

but can effectively supervise and correct unlawful phenomena 

that may appear in the judicial p r o c e s s . S i n c e the Party 

could have a "complete grasp of the entire situation, know 

the political conditions as a whole, understand the rela-

tionship between the enemy and ourselves, and are well 

acquainted with the feelings and demands of the people," 

the Party can interpret laws more correctly than any other 

agencies. Furthermore, a complete legal system "amounts 

actually to reducing our laws to a rigid system" which 

5 

cannot meet Chinese revolutionary changes. 

Secondly, in the judicial process there was a conflict 

between the value of "efficiency" and the value of "legali-

ty. " The former argued that informal, flexible, direct 

contact, on-the-spot investigation, trial, and other jxidicial 

proceedings without fixed rules could yield more efficiency 

in judicial work. In the criminal process, efficiency in 

crime control necessitated informal, secret, and inquisitorial 

fact-finding techniques without rigid procedures. In the 

^Central Political-Legal Cadres' School, Lectures on 
Criminal Law, p. 21. 

4Jo Chuan and Ho Fang, "No Perversion of the Nature of 
the People's Courts is Allowed," Jen-min iih-pao, Dec. 24 
1957, cited in Leng, Justice, p. 62. 

5 
Feng Jo-chuan, "Refute Chia Chien's Anti-Party Erroneous 

View of 'Judicial Independence,'" Chenq-fa yen-chiu, No. 1 
(1958), pp. 21-22. ~~~ 
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civil process, informal mediational settlement of disputes 

and simple judicial process could not only resolve the civil 

cases more efficiently but also keep the people unitjad. On 

the contrary, the value of "legality" contended that at 

least a minimal degree of due process was required in a 

judicial process, especially in a criminal process, for the 

efficient enforcement of order required public confidence in 

lagal procedures as well as repression of law-violators. It 

was argued that public confidence in the legal system required 

consistent legal standards and strict observance of laws. 

Thirdly, in operating legal organs there was a conflict 

between the value of the "mobilizational legal model" and the 

value of the "bureaucratic legal model." The former insisted 

that disposing of legal cases was an exercise of mass educa-

tion as well as a resolution of disputes in order to aid 

policy implementation and maintain revolutionary fervor. 

Thus, legal rules must be applied with flexibility and legal 

cadres must go to the masses for participation and supervi-

sion of legal work. On the contrary, the latter contended 

that disposing of legal cases was an application of rational-

ism of legal rules in settling disputes in order to reduce 

human arbitrariness and to create stable predictable social 

behavior so as to increase public faith in the operation of 

government. Thus, comprehensive legal codes must be made 

Cohen, The Criminal Process, p. 48, and Lubman, 
"Form and Function," p. 



and legal cadres must work independently without being 

involved in personal favoritism and emotionalism.^ 

The Party had constantly asserted its authority and 

control over the legal system by repeatedly emphasising the 

ideological values. However, the opposing values seemed to 

have been well articulated by many Party members of high 

as well as low levels, such as Liu Shao-chi and Tung Pi-wu. 

At some times, these opposing values were even appreciated 

by the highest leadership including Mao himself to some 

extent. But because Mao's intention to maintain revolution-

ary upheaval was so strong, the ideological values dominated 

over their opposing values at most times. To what extent 

did Mao appreciate the opposing values is difficult to 

assess, but it appeared that Mao had wanted to preserve them 

so that their services might be used when needed. This then 

reflects a pattern that Communist China's legal system had 

"developed" in a state of constant conflict between opposing 

values. This conformed to Mao's "theory of contradictions" 

that contradictions were a prime-mover of social change 
p 

withxn societies. 

'See our discussions in Chapter III and Chapter IV on 
various pages. 

8 
See Schurmann, Ideology and Organization, pp. 53-57, 

and^Richard M. Pfeffer, "Contradictions and Social Change," 
Pacific Affairs, XXXIX (Fall—Winter. 1966—67), and R. Judson 
Mitchell, "The Sino--Soviet Conflict and Marxist-Leninist 
Theory of Development," unpublished paper prepared for de-
livery at the Southwestern Social Sciences Association Annual 
Meeting in Dallas, Texas, March 22, 1973. 
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The Problem of "Red and Expert" 

Maoist notion of a revolutionary worker was a cadre who 

was committed to communist revolutionary ideology and could 

lead the masses toward this commitment.^ However, individu-

als who worked within specialized groups could develop 

diverse viewpoints because of their different, social origins, 

educational experience, and location in the political and 

economic system. Thus, in Communist China two types of new 

elites can be identified: the "red" cadres who "armed with 

pure and practical ideology" are members of an elite organ-

ization and leaders in society, and the "expert" profession-

als who are educated or trained with special knowledge or 

technical skills. According to Franz Schurmann, the problem 

of "red and expert" is mainly in the realm of economic system 

where scientific knowledge or technical skills are closely 

involved. "The value of expertise in China stems from the 

introduction of Western technology" and is further "rein-

forced by the Chinese Communist ideological goal of the 

ultimate industrialization.""'"® However, A. Doak Barnett 

pursues this problem in a more general way, viewing that the 

problem has been a basic organizational and administrative 

problem. 

In theory the regime's ideal was to create a new elite 
that was both "red and expert"—that is, both politically 

^Barnett, Cadres,- Bureaucracy, and Political Power, 
pp. 38-47, and Schurmann, Ideology and Bureaucracy, pp. 162-
172. 

•^Schurmann, Ideology and Bureaucracy, p. 51. 
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reliable and technically competent. The emphasis 
placed on these criteria for success and advancement 
shifted from time to time, but at no time was the basic 
importance of political cri-ccria overlooked. In "liber-
al periods," technical specialists were allowed to 
operate with reduced political control and interference, 
but the Party's organization men, and especially "old 
cadres," continued to dominate a high percentage of the 
key positions of power and authority. In recent years, 
however, technicians who are also Party members appear 
to have increased steadily in both numbers and influ-
ence. 

Our study of Communist China's legal system illustrates 

that the problem of "red and expert" was a tremendously dif-

ficult one in the area of legal affairs. Although in terms 

of legal expertise, the general quality of legal cadres in 

Communist China was evidently lower than normal standards, 

especially the quality of the judges in the ad hoc "people's 

tribunals," it is apparent that the legal profession was 

regarded as a field for "experts" from the fact that in the 

early years the regime was willing to retain a high propor-

tion of Nationalist-trained legal experts whose political 

reliability was suspected and in later years training pro-

grams for legal cadres were established to teach law as well 

as politics. Because of their expertise in law, judges, 

prosecutors, and lawyers, like experts in other professions, 

gradually became a special group. Over the years, especially 

during the 1954-1957 period, many judges, prosecutors, and 

jurists as a group vociferously criticized the regime for 

11 
Barnett, Cadres, Bureaucracy, and Political Power, 

p. 54. 
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lack of comprehensive legal codes, Party interference ,in 

legal matters, defective administration of justice, and so 

forth. 

From the regime's points of view, legal cadres presented 

a much more difficult problem than an ordinary problem of 

"red and expert." The problem with the legal cadres was not 

only one of "functional specialisation" due to the grouping 

of several identifiable functional "systems" to develop dis-

tinctive preoccupations, outlooks, and priorities; it was 

also a problem of how to perpetuate the revolutionary fervor 

in those cadres whose expertise itself was ideology and 

politics. To put it differently, for experts in other pro-

fessions such as engineering and science, their expertise 

could still be used even though they had little "redness" 

because their v/ork required almost entirely "expertness" and 

very little "redness." However, for the legal experts whose 

expertise was so close to ideology and politics, it was 

necessary to have both "redness" and "expertness" in the 

same individual in order to be useful and effective.^ 

In the face of this difficulty, the regime tried to 

keep their "redness" in their "expertness" by stressing 

ideological teaching in the training programs for legal 

cadres and by sending them down to join labor training for 

12 
The regime admitted that the ideal of uniting the 

values of red and expert within the same individual did not 
work. Schurmann, Ideology and Organization, p. 52. 
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productive work in all forms, to live, eat, and labor with 

the masses so as to combat the influence of bourgeois ide-

ology, to strengthen their class consciousness, and to 

intensify their revolutionary ideology. When the goal of 

uniting "redness" and "expertness" failed, the regime even 

tried to place "redness" over "expertness,s at the expense 

of lost skills and increased bureaucratic irrationality. 

For example, many cadres were appointed to assume legal work 

for their ideological correctness rather than their legal 

training. These cadres inevitably had certain "negative" 

effects as well as "positive" effects on the legal system as 

we have discussed in last chapter. 

Interactions Between Tradition and Modernity 

It has been observed by many scholars on China that one 

of the striking characteristics of the Chinese Communist 

Revolution has been the communist regime's commitment and 

ability to reestablish a new, revolutionary, and viable 

1 1 

social order. In doing this, the regime attempted to 

"destroy most of the concrete traditional symbols, strata, 

and organization, to forge new social and political goals 

and new types of social organizations."14 It attempted to 

develop an almost total negation of the traditional symbols 
13 
For example, S. N. Eisenstadt, "Tradition, Change, 

and Modernity: Reflections on the Chinese Experience,'1 

China's Heritage and the Communist Political System, ed. by 
Ho and Tsou, p. 769. ~ ~ 

14 
Ibid., p. 770. 
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and institutions and to set frea the basic motivational 

orientations inherent in the traditional systems. But, on 

the other hand, the regime also attempted to perceive some 

of the basic problems of social and cultural order in broad 

terms which were not very different from those of the tra-

ditional order and to develop parallel attempts to use or 

uphold such symbols or general symbolic orientation. In 

other words, the Chinese communists had shared with their 

predecessors certain basic ideological perception of the 

basic problems of the social order and even utilized the 

traditional know-how and organizational settings, but also 

attempted to detach them from their former context, control 

them in a new way, and deny them any autonomous identity of 

their own. 

In the legal system, one can see this pattern very 

illustratively in many cases from which we draw certain 

examples for the puspose of illustration. The Chinese com-

munists shared with their Confucian-legalist predecessors 

that effective governing must accord with approved social 

norms (li) through education and persuasion and that law is 

IS 
" A good example is that there was a great similarity 

between traditional Chinese censorate and the regime1s 
procuracy. Charles 0. Hucker, "The Traditional Chinese 
Cer.sorate and the New Peking Regime, " American Political 
Science Review, XLV (Dec.. 1951), pp. 1041-1057. However, 
the regime had dogmatically denied any link between the old 
system and the new procuracy. Chen Chi-yu, Hsin-chunq-kuo 
chien-cha chih-tu kai-lun (a sketch of New China's procuracy) 
{Peking, 1950). 
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primarily an instrument of political and social order rather 

than a guardian of private rights and interests. Like tra-

ditional China, the regime stressed the virtues of compromise, 

yielding, and non-litigiousness and combined the organization 

of the state, the operation of its governing agencies, and 

social nuclei—family, clan, village, resident units, and so 

forth—to create pressures and institutions for extra-

judicial mediation. Like traditional practice, the regime 

believed in the control of the judiciary in the hand of the 

state and in the virtues of informal legal proceedings in 

disposing of legal cases. 

However, the regime had changed the contents and identi-

ty of these traditional concepts and practices. Now the 

regime attempted to make Marxist-Leninist ideology and Mao's 

thoughts the approved social norms through a massive and 

intensive program of education and persuasion which was im-

plemented by a variety of "thought reform" techniques and 

"mass line" activities. It put forward that the state's 

interests were above individuals' rights and interests and 

all legal cases must be dealt with in accordance with this 

principle. In adopting the mediational concept, the regime 

stressed that social conflicts were a necessity as well as an 

inevitability of social and political processes. In addition, 

the regime integrated state and society more closely so as to 

enable the apparatus of control to penetrate much more deeply 

into the society and used new mediational techniques and new 
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types of mediators. The regime formalized the mediational 

system by using such techniques as face-to-face confronta-

tion, self-criticism, exhortation, and so forth, and by 

excluding the notion of peaceful compromise and bargaining. 

Mediators now were required not only to repair damaged 

personal relationships but also to assist in the implementa-

tion of national policies such as production and political 

participation. With regard to the status of the judiciary, 

the regime not only strengthened the state control of the 

administration of justice but also employed Party apparatus 

to ensure control over the operation of the legal system. 

The lack of comprehensive legal codes was justified as a 

form of informal, flexible legal work style. Finally, the 

legal proceedings now took the form of "mass trials," "public 

trials," "on-the-spot investigation," "on-the-spot trials," 

and so on, in which not only the court procedures were in-

formal, but were also distorted to conduct political educa-

tion and propaganda. 

Undoubtedly these changes had substantially departed 

from the traditional Chinese legal concepts and practices; 

but in view of the fact that neither communist ideology nor 

other legal systems in other countries had provided these 

concepts or practices, the continuity and the connection 

between the traditional Chinese system and the communist 

system was clear. The.implications of this mixture of con-

tinuity and discontinuity are that the Chinese heritage was 
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of great importance in shaping £ha development of Chinese 

social and political institutions and practices in Communist 

China, and that in response to the challenge of modernity, 

however defined by the communist leadership, the regime had 

to take steps to "rationally" break down traditional re-

straints, opening up new organizational settings and tech-

niques to meet the policy demands and the demands of the 

revolutionary changes. These implications suggest that in 

studying the patterns of Communist China's political develop-

ment one must not take it entirely out of the context of old 

China. 

The Influence of Legal System Upon Politics 

It is well-known that in Communist China "politics takes 

command" of almost everything. Our discussions of the legal 

system of Communist China have unmistakably illustrated that 

the legal system was under the command of politics. However, 

our study also seems to indicate that as a sub-system of the 

"political system of Communist China," the legal system had 

affected the overall pattern and functioning of the larger 
1 r 

system. This may be illustrated in two examples. 

First, though the Constitution was of importance only 

in providing the regime with an air of legitimacy and certain 

'"smoke screen" functions, and though the Party had never 

X6 
For the mechanism and organism of "systems," in the 

Structural-functions 1 concept, see Almond and Powell, 
Comparative Politics, pp. 18-19. 
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invoked the Constitution as the source of its authority, the 

Constitution seemed to have imposed certain restraints upon 

the Party and influenced the politics of the regime. The 

force of these restraints came primarily from the fact that 

the regime wanted to show the lawfulness of its acts to the 

people both at home and abroad. Two specific instances may 

be cited. One was that in the late 1950's the regime had 

great intent to tighten the control of legal organs by 

unifying the courts, the procuracy, and the public security 

organs. But "it was felt desirable not to subordinate them 

in any formal or open sense, which would have been a viola-

tion of the constitution, but rather to establish Party and 

public security dominance by more indirect means" because 

the Constitution of 1954 had established the Court and the 

1 7 

procuracy as independent agencies. Another instance was 

that in the struggle between Mao Tse-tung and Liu Shao-chi 

in the early 1960's, Mao could not openly and easily defy 

Liu's power partly and, perhaps, mainly because Liu had been 

elected "Chairman of the Republic" in which the Constitution 

vested tremendous prestige and powers such as execution of 

laws passed by the Standing Committee of the National People's 

17 
Barnett, Cadres, Bureaucracy, and Political Power, 

pp. 196-197. 
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Congress, appointment of premier and ministers, and command-

j 8 

er-in-chief of armed forces.J" 

Secondly, as we have touched on earlier, the regime was 

forced to retain a large proportion of Nationalist-trained 

legal personnel primarily because of the required expertise 

in law and the shortage of such persons. Over the years, 

especially during the "liberal periods," these legal person-

nel and some "rightist" lawyers trained by the regime itself 

had been the most vociferous critics of the regime's legal 

policies and political programs, presumably because their 

legal training provided them with perspectives of politics 

and human relations different from those of other segments 

of the society. As a system in which special expertise was 

required and practised, the legal system had gradually de-

veloped into one that, as the regime realized, rendered it 

difficult or impossible for the Party and the masses to 

supervise its work, and thus became a kind of power center 

that could have certain impact upon the politics of the 

revolution. The power of the legal organs, especially the 

public security system, had become so formidable that Mao 

had to reveal his fear of the power of the public security 

system. During the Cultural Revolution the legal system 
18 
According to Gene T. Hsiao, Liu Shao—chi was stripped 

of his power mainly because of his absence in Peking on a 
visit to Pakistan and Afghanistan. See Hsiao, "The"Background 
and Development of the Proletarian Cultural Revolution," 
Asian Survey. VII (June, 1967), 398-400. 
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was to be "completely smashed" and the leading figures of 

the system as well as other Party leaders were purged on 

the ground that the legal system had obstructed the Cultural 

19 
Revolution. 

The "Mass Line" Principles of 
Organization and Development 

The fundamental principle of the Maoist scheme of organ-

ization and development may be called the "mass line," mean-

ing the overwhelming application of human resources to 

overcome the material shortage and technological backwardness 

of the Chinese society.^0 In order to achieve this principle, 

every organization was required to be close to the masses and 

to impose on society repeated "revolution from above" by 

schemes of what Richard Lowenthal calls "politically forced 

development," i.e., the use of its power to "spur development 

as well as to bring about the specific social changes demanded 

21 
by Communist ideology." The Chinese communists took this 

^The Politics and Law of Communist China, pp. 79-80. 
See citation in footnote 46, p. 8 7" and Li, "The Evolu-
tion and Development," pp. 248-249. See also quotation in 
footnote 55, p. 92. 

200n the "mass line," see John W. Wilson, Leadership in 
Communist China; Townsend, Political Participation in Commu-
nisj: China; Stuart R. Schram,' "The~Party "in Chinese Communist 
Ideology7"" China Quarterly XXXVIII (Apr-June, 1969) and his 
"Mao Tse-tung and the"Theory of the Permanent Revolution, 
1958-69," China Quarterly.XLVI(April-June, 1971). 

21 * 
Richard Lowenthal, "Development versus Utopia in 

Communist. Policy, Change in Communist Systems, ecL by 
Chalmers Johnson (Stanford, Calif,, 1970), p. 33. 
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principle seriously and the Party leaders often hailed the 

success of the principle in broadening and strengthening the 

relationships between the state and the people and in re-

sponding to all kinds of concrete conditions and local 

peculiarities. From the perspective of the legal system, 

the "mass line" principle of organization and development 

was a pattern of the legal development. 

Stanley Lubman lists four functions of the legal system 

which were associated with the "mass line" principle: (a.) 

to "mobilize the masses by focusing preexistent sentiment 

on useful targets of mass hatred, as in land reform when 

public trials of landlords aroused the fervor for land re-

distribution"; (b.) to serve as "an administrative device 

for using mass action to accomplish what cadres along could 

not, as in the same public trials"; (c.) to "indoctrinate 

the populace in desired values"; and (d.) to hold cadres up 

inspirationally as leaders for the masses to emulate and to 

remind the cadres that they must serve the people.^ In 

addition to these four "mass line" functions, the legal 

system was also to promote popular participation in revolu-

tionary politics by opening up accesses for the people to 

take part in legal proceedings such as serving as judges, 

asssessors, and mediators; by "encouraging" people to attend 

trials in which propaganda and education were conducted; by 

"encouraging" people to use the mediational process in which 

22 
Lubman, "Form and Function," pp. 572-573. 
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propaganda and education were conducted; and by setting up 

a network of public security control. 

This study has demonstrated the effectiveness of these 

functions and the limitations on each of them. In addition, 

we can draw from our previous discussions certain conclu-

sions about the "mass line" principle of organisation and 

development: First, the regime seemed to have considerable 

difficulty in linking the activity of the legal organs to 

the "mass line" principle due to rising bureaucratism within 

the legal organs. Therefore, some devices associated with 

the principle could be used with little sacrifice or regu-

larity, but others were disruptive of the legal process. 

For example, the courts could use "people's assessors" to 

participate in trials without reducing the regularity of 

trial procedure and legal cadres could conduct large public 

trials to indoctrinate the masses without breaking proce-

dures; but if they went to the field to conduct "on-the-spot 

investigations" or trials to show their concern and intimate 

relationships with the masses, they sacrificed much procedural 

orderliness. Furthermore, at the local levels, because of 

the dual rule in which an agency was subordinate both to a 

higher echelon agency and to a coordinating Party committee 

for the purpose of ensuring the "mass line" principle, legal 

work could be manipulated to serve interests other than it 

was supposed by the persons who attempted to consolidate 

their political power. This was indicated in the fact that 
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the public security organs had closely linked with the local 

party leaders against higher levels of authority or other 

branches of government. 

In short, the "mass line" principle of organization and 

development seemed to have served a variety of functions 

effectively. However, as the principle was applied there 

were some problems which seemed to run counter to the pur-

poses of the principle. 

Structural Differentiation and 
Functional Convergence 

The Chinese communist had long revealed no appreciation 

of the virtues of the separation of powers doctrine. By and 

large, they accepted the Soviet formulations that the state 

and formal administration do riot have a positive role under 

socialism, and appeared to be more hostile to bureaucracy 

than the Soviets. 

For the Chinese communists, bureaucracy seems inherently 
evil. This is an expression of the populist strain in 
the Chinese communists and also has roots in Chinese 
revolutionary history. . . . Hostility to bureaucracy 
crops up again and again in Chinese Communist history 
and reached its high point during the Great Leap For-
ward." 

However, to revolutionize the enormous, aged-old Chinese 

society the Chinese communists were faced with many problems. 

As A. Doak describes. 

For centuries China has been ruled by the largest and 
one of the most highly organized bureaucracies that has 
ever existed anywhere, and it has not been possible to 

2 3 
Schurmann, Ideology and Organizaticn, p. 112. 
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eradicate fully the ' influence' of the country's deep-
rooted bureaucratic traditions.- The bureaucrats in 
China today, therefore, are inheritors of these long 
traditions, as weir- as of the Communists' brief tradi-
tion of revolutionary anti-bureaucratism. Perhaps 
even more important, the sheer size of the bureaucracy 
required to rule China, the enormity of its tasks, and 
the Communists' totalitarian concepts of power, all 
reinforce the tendency towards a highly organized, 
stratified bureaucratic structure of authority, in 
fact if not in theory. In short, the problems of ad-
ministering a huge totalitarian nation have been very 
different from the Party's earlierproblems of or-
ganising a revolutionary.movement. 

Consequently, "it has simply not been possible to create an 

enormous ruling bureaucracy and still preserve the purity 

of revolutionary values and outlook that were the ideal of 

the Chinese Communists' leaders during their revolutionary 

25 

struggle for power." 

This difficulty was clearly illustrated in the vicissi-

tudes of Communist China's legal development. In the early 

years of the regime, the three principal legal organs---the 

courts, the procuracy, and the public security organs, were 

barely organized as a "structure" undertaking certain ob-

servable activities which can be .identified from other 

"structures" of Communist China's political system. Although 

regulations establishing formal court and procuratorial 

hierarchies were established, regular courts and procuratorates 

were not set up at all at the lower levels or were displaced 

by special tribunals and public security organs respectively. 

^Barnett, Cadres, Bureaucracy, and Political Power, 
pp. 38-39. 

25Xbid„ 
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Thus, most court trials were conducted with absolutely no 

regard for any recognisable rules and most procuratorial 

investigations were conducted without fixed rules of evi-

dence. The police arrested suspects on the basis of their 

class background and past record without being reviewed by 

the procuracy.^ Both courts and procuratorates were placed 

under a dual control: a vertical control by higher agencies 

and a horizontal control by government councils of corre-

sponding levels. In short, in the early years, the legal 

system as a whole was structurally "undifferentiated," to 

use the "structural-functional" theory's terminology. 

Functionally, in the early years, because of high 

awareness of the necessity for policy coordination and the 

grievous shortage of trained personnel, neither the courts 

nor the procuratorates wanted to act singly, but always in 

cooperation with other agencies engaged in work of a similar 

nature. In their study of the procuracy of Communist China, 

Ginsburgs and Stahnke state: 

Undermanned and inexperienced, the procuratorate was 
apparently both incapable as yet of carrying out im-
portant tasks on behalf of the government all by itself 
and at the time was not asked to do so, but, instead, 
coordinated its functions with various other departments 
better equipped to handle assorted matters of mutual 
interests. In those circumstances, the procuratorate 
merely contributed to a joint effort designed to bring 
to bear on a particular issue the full weight of several 
administrative offices in order to ensure maximum re-
sults, and all too often it could not even contribute 
very much to such a venture. Be that as it may, under 

26Ginsburgs and Stahnke, "The Procuratorate in 
Communist China, 1951-54," p. 54. 
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this scheme, the procuratorats for a while found itself 
regularly associated in its diverse public endeavors 
with a plethora of state and social agencies, all of 
tlifciu usually sharl^y ^iualiy in the cxedit, if not in 
the burden of duties.^' 

Thus, although the procuracy was frequently referred to by 

news reports, "this simply came as part of a conscious 

effort by the regime's spokemen to identify every component 

of the state machinery and associate as many individuals and 

organizations as possible with the violent upheaval being 

90 

engineered under its. direction." 

Public security organs could not by law conduct trials 

or assume formal procuratorial functions, but since they 

were given power to impose, without court trial, control 

over counter-revolutionaries and other "reactionary elements," 

they were actually exercising more power than the courts and 

the procuratorates. In short, though the three principal 

legal organs were separated in theory, they were in fact 

assuming identical functions as "three workshops in one 

29 
factory." y 

However, since 1954 the administration in general be-

came more bureaucratized due to growing complexity of the 

tasks of the government. 

27Ibid., p. 59. 

28Ibid., p. 54. 

2Qml . 
' This xs a term used by Ma Hsi-wu of the People's 

Supreme Court to characterize.the court, the procuracy, and 
the police. Ma, "On Several Problems," cited in footnote 35, 
p. 79. 
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, . . cadres spend less time with the "masses88 and more 
with fellow officials,. As the division of labour 
evolved, they were given a narrower range of responsi-
bilities and were <sr;>ec;.ee tv acquire more specialized 
skills. . . . Revolutionaries who had been provoking 
disorders became functionaries preserving order, . . . 
The qualities required were no longer fearlessness and 
bravery, but literacy and administrative skill. The 
cadre, in short, was well on his way to becoming a 
bureaucrat.30 

Franz Schurmann also observes the difference between a 

revolutionary cadre and a bureaucrat: 

Bureaucrats strive for r out in iz a t i on, for the creation 
of stable predictable environments. Cadres . . . live 
in a changing world and accept change as the norm..... 
The manager thinks in terms of techniques, both techno-
logical and organizational; . . . he likes rules because 
he knows he can bend them to his will, to enforce com-
pliance from his workers. The cadre, however, is a 
leader who thinks in terms of human solidarity. He 
knows how to "solidarize" men so that goals can be 
achieved; he can manipulate their thoughts and senti-
ments . 

Structurally speaking, the 1954 Constitution granted courts 

and procuratorates an "independent" status, lifting them 

from being "constituent parts" of the local organs of state. 

However, functionally speaking, the Constitution still re-

served necessary "functional" control for the state by 

making courts "responsible to" and requiring them to "report 

to" the local people's congresses and by making the People's 

Procuratorate-General "responsible to" and requiring it to 

30Ezra Vogel, "From Revolutionary to Semi-Bureaucrat: 
The 1 Regularix,ation ' of Cadres , " China Quarterly, XXIX (Jan. , 
March, 1967), pp. 36-37. 

31Scharmann, Ideology end Organization, pp. 166-167. 
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"report to" the National People's Congress. In the face of ' 

growing bureaucratism, some Party leaders seemed willing to 

support demands for more judicial autonomy by permitting the 

legal system to become structurally autonomous, but at the 

same time continuing to restrict the functions of the legal 

32 

system within the control of the Party. Many local Party 

secretaries were willing to go along with this because "it 

relieved them of the burdens and risks of a certain amount 

of decision-making, while leaving them free to criticize the 

courts if uncleared decisions were later considered erroneous 

or if the practice of not clearing decisions eventually fell 

from favor. 

Within the legal system,'structural differentiation 

among the courts, the procuratorates, and the public security 

organs was more evident. Functionally, these three agencies 

were to assume their respective functions in a tripartite 

division in criminal matters. Moreover, technical skills 

were stressed within each of these agencies: Courts were 

required to verify the evidence presented by the procurato-

rates ; procuratorates were required to screen police reports 

and to recommend charges; and the police were urged to in-

vestigate and arrest on the merits of the case rather than 

12 
This was indicated in the Eighth Party Congress in 

September, 1956. Documents of this congress have been 
cited in footnotes 17 and 18, p. 65. 

33 
Cohen, The Chinese Communist Party and the 'Judicial 

Independence,,M p. 988. 
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the class background of ths parties involved. However, in 

order to ensure that the legal system performed its "supposed" 

functions without being torn up by the structural differentia-

tion, the Party set up the "political-legal departments" at 

various levels to "coordinate" the legal work among the 

three agencies, 

The developments after the 1954-1957 period did not 

differ substantially with the exception of the period of the 

"Anti-Rightist" campaign from 1957 to 1958 in which experi-

ments were made to merge the three legal agencies and to 

converge their functions. 

In short, the regime had, in the two decades under 

study, very strong distrust of the structural differentiation 

and functional specialization of the legal system. However, 

as the growing complexity of the tasks of the government 

demanded such moves, the regime had attempted to allow sortie 

extent of structural differentiation for the legal system 

as a whole and among the legal agencies within the system, 

but at the same time it had attempted to converge the func-

tions of the legal agencies so that the Party could still 

control the legal work. 

Summary 

In this chapter, we have outlined six patterns of Com-

munist China's legal development: "development" in contra-

dictions; interactions between tradition and modernity; the 

problem of "red and expert"; the influence of legal system upon 
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politics; the "mass lino" principle of organization and 

development; and structural differentiation and structural 

convergence. The first pattern characterizes Mao's theory 

of contradictions as a theory of change. That is, the legal 

system "developed" through several sets of bipolarized val-

ues. There seem to be two possible explanations for this 

pattern. One is that Mao's firm belief in his theory of 

contradictions necessarily led him to see that there were 

contradictions within the system so that the system could 

have "better quality of the process of development ."34 

The other possible, explanation is that Western theory of 

development is correct about the natural and inevitable 

trend of structural differentiation and functional special-

ization which the regime had to resist with a "compromise," 

namely to allow certain extent of structural differentiation 

and to ensure functional convergence under the control of 

the Party. Therefore, the contradiction in the legal system 

was inevitable. 

The second pattern can, in fact, be included in the 

first pattern because basically it illustrates the problem 

of contradiction between "red" and "expert." But it also 

illustrates the trend of bureaucratism and the regime's 

effort to combat the trend. The third pattern illustrates a 

According to Mao, "the quality of the process of 
development" is determined by the basic contradiction. Mao, 
"On Contradiction," The Political Thought of Mao, ed. by 
Schram, p. 131. 
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mixture of the regime's adoption of traditional Chinese 

concepts and organizational settings and its effort to deny 

the continuity between the old China and the new China. 

The fourth pattern demonstrates that though politics 

takes command of law the legal system as a sub-system of 

the larger political system had affected the overall func-

tioning of the political system as indicated in the consti-

tutional authority and the growth of the political power of 

the legal organs. The fifth pattern demonstrates how the 

regime utilized different legal agencies and legal devices 

to serve a variety of functions in addition to their "sup-

posed" judicial functions under the "mass line" principle of 

organization and development. This pattern explains in part 

how the regime practised their disbelief in the virtues of 

the separation of powers doctrine. Finally, the sixth 

pattern illustrates how the regime attempted to resist in-

creasing structural development of the legal system toward 

bureaucratism and regularity by converging the functions of 

the various agencies and bringing them under effective 

control of the Party. 
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CONCLUSION 

Oar study has indicated clearly that Communist China 

was not a "lawless" or "ccurtless" country. On the contrary, 

she had a well-structured and well-operated legal system. 

The "existence" of the legal system did not only reveal itself 

in its structure and operation but also in the recognition of 

the legitimacy of the legal system by the people in Communist 

China, which was evident in, for example, the fact that the 

general public and the critics of the regime had never chal-

lenged the "legitimacy" of the legal system though they had 

fiercely criticized the defects of the system. Structurally, 

the system was much more "complicated" than the generally 

held notion that the so-called "legal system" in a totalitari-

an nation like Communist China is simply an organization of 

political terror, staffed by politically reliable personnel, 

corstrolled by the ruling party, and undifferentiated from 

other agencies of control. The "complicatedness" of Communist 

Chxna's legal system lay in many aspects of the legal system. 

Via have discussed four major aspects. First, the Constitution 

guaranteed "judicial independence" to the courts and procura-

torates on the one hand but, on the other hand, the Constitu-

tion also established certain devices such as personnel 

appointment and removal for controlling them. Secondly, the 

-?ni 
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regitae's legal policy was carried out not only through a 

vertical supervision by the higher-echelon courts or procura-

torates and a horizontal supervision by the people's con-

gresses, but also through Party apparatus such as the "Po-

litical-Legal Department" at various levels. Thirdly, all 

legal positions were not held by politically reliable persons.. 

The diversity of the backgrounds of legal personnel resulted 

in the diversity of legal concepts, which in turn resulted in 

the very thorny problem of "red and expert." Fourthly, in 

addition to the formal structure of the three principal legal 

organs--the courts, the procuracy, and the police, the system 

of informal mediation was institutionalized as an integral 

and important part of the entire adjudicative apparatus. 

To discuss the importance of studying the legal system, 

we may return to the three issues which we pose in the Intro-

duction: (1.) the role of law in Communist China's political 

development as illustrated in the functions of the legal 

system; (2.) the patterns of Communist China's political 

development as reflected in the patterns of her legal develop-

ment; and (3.) the adequacy of development theories as 

viewed in the context of the legal system and its development 

in Communist China. 

First, we examine the role of law in Communist China's 

political development. If we evaluate the legal functions 

on the basis of the Marxist-Leninist-Maoist concept of law, 

we find that the legal system was not only effective in 
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suppressing the regime's enemies and maintaining a social 

order which would allow the regime to implement its policies, 

but was also useful in educating the populace in the commu-

nist-oriented ideological attitudes and the regime-desired 

social norms. But because communism has not been achieved 

and it is impossible to measure how close the regime has 

come to communism, it is impossible to evaluate how much 

these legal functions have contributed to achieving commu-

nism, the final stage of "development" in communist ideology, 

in a developmental context. However, it seems quite apparent 

that these functions have assisted the regime considerably 

in coping with the practical problems faced by the regime 

before achieving communism. 

On the other hand, if we evaluate the functions of 

Communist China's legal system according to Western concepts 

of law, we find that the system fell short of two functions, 

namely, to enable the members of the society to calculate 

the consequences of their conducts thereby to secure and 

facilitate voluntary transactions and arrangements, and to 

provide protection for the rights of the members of the 

society. According to Western theory of development which 

is based on the experiences of developing and relatively 

developed nations including the communist-oriented Soviet 

Union, orderly development requires a legal system which can 

reflect rationality and a concern for preventing abuse of 

official power so as to minimize popular feelings of .fear 
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and resentment, to instill a sense of security in the social 

order, and to promote privare initiatives and aspirations 

for national development. However, there were indications 

that the regime had some appreciation for an orderly legal 

system. For instance, it had shown some interest in a more 

bureaucratic and regularized model of legal system and had 

perceived that the principle of retroactivity could not 

apply in civil matters in order to avoid confusion and dis-

putes regarding economic activities and other relations. 

Furthermore, Western theory of development advocates that 

political development requires spontaneous as well as 

conscious popular participation. In Communist China, much 

stress was placed upon ideological overtone and the political 

interests of the state through "politically forced develop-

ment." Though the legal system did help create a stable 

political environment and a stable social order, this kind 

of politico-social order tended to curb rather than to en-

courage private interests and initiatives to spontaneously 

participate in pxiblic affairs. The mobilizational devices 

of the legal system did help politicize an apolitical popu-

lace, but the effectiveness of these devices were limited to 

some extent. Therefore, on the basis of Western theory of 

development, Communist China's legal system had very limited 

contribution to her political development as such. 

It would be tempting to suggest that a legal system like 

that of Communist China would naturally perform or not 
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perform those functions a.-3 we have discussed above. How-

ever, this should not bs taken as an unchangeable truism. 

If the legal reforms in the 1954-195 7 period had been re-

alized to the extent that the Soviet legal system experi-

enced in the past, Communist China's legal system might 

have been able to perform partially the fifth and the sixth 

functions as the Soviet system has. 

The second issue we raise is the patterns of Communist 

China's political development as reflected in the patterns 

of her legal development. In our discussions of the patterns 

of Communist China's legal development, we find that certain 

generalizations about Communist China's political development 

patterns are verified. For example, we find that the regime 

adopted certain traditional Chinese legal concepts and prac-

tices, but also revised them in an attempt to break away with 

the Chinese past. This verifies the general observation 

that the process of Communist China's political development 

is characterized by the communist regime's inability to undo 

the oldness of China in its tremendous efforts to open up 

new modernizing settings and techniques to build a new China. 

We also find that a number of variables which have been ob-

served to be important in Communist China's development such 

as Mao's theory of social change through contradictions, the 

problem of bureaucratism versus anti-bureaucratism, the 

problem of compelling structural differentiation and func-

tional specialization, and the "mass line" principle of 
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organization and development, are proven to be important in 

her legal development. We find that the regime's change 

from using the legal system as an instrument for suppressing 

class enemies to denouncing the system as an instrument of 

the class enemies seemed to negate a general perception that 

"irrationalities" and "unpredictabilities" were one outstand-

ing characteristic of Chinese politics. We further find that 

the developmental patterns of Communist China's legal system 

did not seem to conform Marxist-Leninist-Maoist theory of 

development which predicts that organizations would change 

from complexity to simplicity. 

The third issue is the adequacy of development theories 

as viewed in the context of the legal system and its develop-

ment in Communist China. As pointed out in Chapter II, be-

cause Western theories of development are formulated for the anal-

ysis of the "developmental period" basically, they ignore 

the "pre-developmental period." Consequently, the signifi-

cance of Communist China's legal functions in her "pre-

developmental period" cannot be duly recognized by Western 

theories of development. Indeed, the cruciality of this 

period is understressed because this period laid the founda-

tion and, to some extent, set the patterns for the subse-

quent pex'iod, i.e., the "developmental period." 

Western theories of development avoid the ethical di-

mension of development-and posit that development is and 

ought to be good. Therefore, they tend to neglect the cost 
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of development which largely determines the strategies of 

development. Our study indicates that the Chinese communist 

regime was very conscious of the. cost of development though 

ideology has been the underlying cause of organization and 

development. The regime was, as pointed out earlier, aware 

of the advantages of the Western type cf legal system such 

as administrative regularity and legal rationality which 

could instill a sense of security in the social order and 

promote private initiatives and aspirations. However, when 

these advantages were weighed against other advantages which 

the regime considered to be most important such as the elimi-

nation of political and social enemies and the maintenance 

of high revolutionary fervor, the regime decided to pay for 

the "cost" of losing the advantages of the Western legal 

model. This also indicates that development strategies and 

styles should also be studied in the context of development 

cost as well as others. 

We propose in the Introduction that for heuristic 

reasons it is desirable to view Communist China's development 

in the light of both Marxist-Leninist-Maoist theory and 

Western theory of development. We can address to this issue 

in terms of the legal system. First, we find that without 

taking account of Marxist-Leninist-Maoist theory of develop-

ment it would be very difficult to explain a number of 

things: why the regime experimented with the merger of the 

three principal legal organs; why the Party controlled the 
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legal organs through the Party's political-legal departments"; 

why they wanted "red and expert" legal cadres to handle 

legal cases; why they wanted to "completely smash the legal 

organs" when social order needed to be restored in the tur-

moils of the Cultural Revolution; and, above all, how all these 

had to do with their efforts to "modernize" the Chinese so-

ciety. We can find partial answer to these questions in the 

Marxist-Leninist-Maoist prescriptions for development such as 

the necessary trend of simplified bureaucracy, the commitment 

to a total consensus of the society, the acceptance of contra-

dictions as impetus of social change, and the pivotal role of 

the communist party in development. Secondly, since the 

state of communism had not been achieved, it is very diffi-

cult to evaluate the relationships of the legal functions to 

Communist China's political development in a developmental 

context, i.e., how much these legal functions contributed to 

the elements that are necessary for achieving communism. 

However, if we evaluate the legal functions according to 

Western concepts of development, we can explain, at least, 

partially, why the legal system did not contribute to eco-

nomic development in particular andrto political development 

in general in terms of how legal system had to do with the 

development elements prescribed by the Western theory of 

development. We can rightly do so because the Marxist-Leninist-

Maoist theory of development has not been proven superior to 
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other theories of development. Thirdly,, we find that in the 

process of Communist China's legal development, there were 

cex'taiu phenomena which had no explanation and no place in 

Marxist-Leninist-Maoist theory of development. If we fail 

to apply Western theories of development and confine our-

selves entirely to Marxist-Leninist-Maoist theory, we would 

not be able to explain such phenomena as growing bureaucratism 

and functional specialization. 

In conclusion, this study has demonstrated that Communist 

China had a rather well-structured and well-operated legal 

system in spite of its many problems. To regard Communist 

China as a "lawless" or "courtless" country and thus to 

ignore the importance of studying her legal system would ba 

a grave misconception. This study has also demonstrated that 

the legal system performed not only the supposed functions of 

suppressing political and social enemies and implementing 

political, social, and economic policies. It also assumed 

certain functions which are similar to those performed in 

Western legal systems. This indicates that if the role of 

the legal system in the political development of Western 

political systems is so importnat, the role of Communist 

China's legal system in her political development would b© 

equally important. In addition, the similarity of Communist 

China's legal functions to those of Western systems brings 

up two interesting issues regarding comparative study of 

political systems and political development: First, how two 
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legal systems which are built upon vastly different legal 

concepts and practices perform similar legal functions? 

What are the institutional and human factors' which make 

such a similarity? Since one of the main objectives of 

comparative politics is to explain and compare how differ-

ent political systems and their sub-systems operate, it 

would be interesting to study how different legal systems 

work and how they may be related to political development, 

Secondly, since legal functions are closely related to the 

development of a political system from a structural-func-

tional perspective, it would be worthwhile for developing 

nations' leaders and political analysts to evaluate the two 

systems in terms of the effectiveness and limitations of 

their legal functions and the "costs" of adopting either 

system in the context of the nation's particular character-

istics in search for a developmental model. 

The study of Communist China's legal system is also 

illuminating with respect to her political development in 

that the study has been able to test generalizations about 

the fundamental issues over the ideology and organization in 

Communist China which are two- major aspects of Communist 

China's political development. The study can do so because 

as a sub-system of Communist China's "political system," the 

legal system had been conditioned by the larger context of 

the Chinese struggle to adapt institutions and ideology to 

the different tasks of administering the nation. 
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The subject of political <JeiTalop!nent has been one of 

the most important subjects in comparestive politics and has 

gained much attention of both political analysts and po-

litical leaders in many countries. It is our belief that 

the study of Communist China1s legal system as well as other 

countries' legal systems would be of great importance to 

this subject. 

What the future of Communist China's political develop-

ment will be depends on many factors; for example, the per-

ception of China's future by a new generation of the Chinese 

people in general and the new leadership in particular, the 

success of her economic development, and other socioeconomic 

factors. This, of course, is beyond the scope of this 

study. Nevertheless, given the fact that the regime had 

not been able to dispense with, and could see the advantages 

of, a well-established legal system, we contend that her 

legal system is certain to play an ever-increasingly important 

role in her political development in the future. Therefore, 

we further contend that studies on the legal system will 

become ever more imperative, for as this study has attempted 

to demonstrate, the study of Communist China's legal system 

could heuristically enlighten our knowledge of political 

development. 
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