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One of the priniciple foundations of any democratic gov-

ernment is the idea of individual freedom. John Locke asserted 

that individual freedom consisted of defined rights that were 

constitutionally enacted by a government to which that indi-

vidual had given consent. As people living in such a system 

of government, the citizens of the United States are banded 

into a union by the basic personal rights which they all 

possess through the Constitution and the Bill of Rights. 

Foremost in the Bill of Rights, the First Amendment 

guarantees a wide variety of freedoms. Among these rights, 

the amendment states, "Congress shall make no law respecting 

an establishment of religion or prohibiting the free exercise 

thereof. . . " ( 1 ) 

Determined to be an integral part of individual freedom, 

the inclusion of the free exercise clause in the Bill of Rights 

was based upon the significance of religious freedom on the 

growth and settlement of America. Historically among the 

earliest successful settlers in America were those seeking 

. . ( 2 ) 

religious freedom. The most famous of these settlers were 

the Pilgrims, a group of British separationists, who in 1620, 

founded the colony of Plymouth based solely upon the idea of 

religious independence. In 1630, the Massachusetts Bay Colony 

was established by Puritans who sought to purify the Anglican 

church by returning to a liturgical environment. Finally, in 

1632, Roger Williams led a group of dissident Puritans which 

established the colony of Rhode Island. Labeled by many 

settlers as the new Zion in the wilderness, the promise of 
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opportunities and freedoms drew thousands of newcomers to the 

colonies each year. Clearly, these same beliefs influence 

American society today. The idea of religious freedom contin-

ues to exist as one of the most valued rights protected by 

the Constitution. 

In a recent article, John Burkholder develops an issue 

which addresses an interesting aspect of religious freedom. 

In "Religious Rights of Teachers in Public Education", he 

attempts to determine if teachers possess a right to practice 

. . . (3) religion, and if so, exactly where that right ends. As 

a public corporation, the school district must conform to the 

Constitution's mandate of a separation of church and state, 

yet the teacher, as an individual also has a»right to a free 

expression of religion. Does the teacher give up this right 

when he or she enters the public classroom as an employee of 

the state? Or does the teacher maintain that right of ex-

pression to the possible violation of the district's responsi-

bility of separation? 

Initially for the purpose of analysis, a broad defini-

tion of religion must be established. As stated by the 

California Appeals Court in the 1957 case of the Fellowship 

of Humanity v. County of Alameda, religion is constituted by: 

". . . a belief not necessarily referring 
to supernatural powers; (2) a cult, in-
volving a gregarious association openly 
expressing the belief; (3) a system of 
moral practices directly resulting from 
an adherence to the belief; and an organi-
zation within the cult designed to observe 
the tenents of belief." (4) 
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Centered on this definition, Burkholder advances three 

societal and judicial theories that affect the outlook of 

this issue. 

The first of these views is called separationisni, ex-

plained by Thomas Jefferson as a "wall of separation between 

(5) 

church and state." The separationist idea stems from 

the belief of a total breach between all public activities 

and religious activities through the absence of any public 

assistance for any act of religious nature. They argue 

that both the government and religious organizations can 

function more successfully if both are not entangled in 

each others situations. 
(6) 

The second theory is accommodationism. This belief 

is structured around the notion that a complete separation 

between the church and state is realistically impossible. 

As a result, the accommodationists believe that the courts 

and public agencies must prevent the favoring of one reli-

gious interest to the detriment of other religious interests. 

Further, the courts and government should "maintain a 

positive accommodation. . . to the religious interests of 
(7) 

the American people . . . ." This premise, therefore, 

allows for a guarded but minor amount of interaction between 

the state and the church. 

The third and final theory that Burkholder states is 

nonpreferentialism. This idea proposes that the First 

Amendment does not call for a complete separation between 

church and state, but allows public aid to a religion when 
(8) 

it is provided on a nondiscrimatory manner. According 
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to Burkholder, the nonpreferentialists view the First Amend-

ment as a measure to prevent the establishment of a national 

(9) 

church with preferred status. This premise allows for 

the possibility of a wide range of interaction between the 

church and the state. 

In placing these three theories to the perspective of 

the question of the public educator's right to religious 

freedom in the classroom it is clear that all three beliefs 

enforce the idea of the need to establish a system that 

does not promote favoritism of one particular religious 

group over the other. The proposed means to this end are 

quite different in each theory, however, which leads both 

educators and the courts into division and disagreement. 

Surveying the opinions of educators themselves con-

cerning this issue, it is clear that confusion and divi-

sion exist over these questions. In a survey of fifty 

classroom teachers in the Lewisville Independent School 

District, educators were asked to respond to a group of 

questions concerning the extent to which teachers retained 

the right to the free practice of religion in the classroom. 

While all of those surveyed agree that the right of free 

exercise of religion is one of the most important guaranteed 

freedoms contained in the Constitution, they have problems 

determining exactly what their rights as classroom teachers 

are. As elementary school teacher, Dee Herring, states, "My 

right to the free exercise of religion is important to me. 

But as an employee of the public, I am unsure whether I 

lose that right when I enter the classroom. I realize 

(10) 
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that the state must protect its interests, but the state, the 

districts, and the courts have done little to specifically 

establish guidelines concerning the rights of teachers. It 

is confusing to everyone. While the teacher must of course 

follow the guidelines of the courts, it is unfair to assume 

that we forfeit our freedoms as individuals simply to pro-

tect the interests of the state. While teachers do have an 

interest in protecting state or court policy, do we lose the 

right to protect our self-interest? While I think the answer 

to that question should be no, it is hard to establish a 

concrete foundation to base any claim upon." 

When asked if teachers did give up the right to the 

free exercise of religion when in the classroom, thirteen 

(12) . . 

answered to the affirmative. In his explanation high 

school teacher, John Bartholomew, states, "Although I do 

have a strong conviction to my religious beliefs, I forfeit 

the right to practice these beliefs when entering the class-

room. As an employee of the state, I entered into a con-

tract with the state. Because I am under contract, I must 

conform to the rules and regulations of the state. Under the 

Constitution a clear separation of church and state exists. 

As a result, school districts^must maintain this separation 

within the classroom. As the final link between the class-

room and the district, I am contractually bound to meet 

this requirement." 

Educator Carolyn Rodina, however, states, " I never 

lose my rights when I enter the classroom. The right to 

free exercise is guaranteed by the Constitution, and while 



Page 6 

at times, I must use my own judgment as to how far I should 

go, I do not lose the right when I enter the school. I 

would not ever press my opinions on my students, or attempt 

to influence any student's opinion, but in my opinion, I 

still preserve the right to carry a Bible, say a prayer 

before lunch, or answer religious questions asked by stu-

dents. To me, this does not violate the separation between 

church and state because I am not initiating any act of 

(14) 

influence concerning religious thought." 

When asked if they would answer religious questions 

raised by students during school, only twenty three of 
(15) 

the fifty educators answered to the affirmative. 

Educator Patricia Burris states, "As long as I preface 

my remarks by stating that these are my own opiniofts not 

meant to influence or affect anyone else's opinion, I 

think it's all right. While I have never faced that situa-

tion, I think it is our job as teachers to answer questions 

as objectively and openly as possible. The freedom of 

discussion and expression is guaranteed. If we can't 

discuss things like this in the classroom then where will 

it be openly discussed?" Linda Stitziels, however 

responds, "Religion is a personal matter. Everyone has 

different ideas in which they place their belief. As 

teachers, we sometimes serve as an influential moral force 

in a student's life, with the power to affect the formation 

of individual values. Our religious opinion should not be 

allowed to get in the way of the child's right to form his 

own ideas. We have enough material to cover without getting 
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involved in something like this, not to mention the problem 

of legality. The idea of the separation of church and state 

dictates that one religious view cannot be championed over 

another. If I expressed by own preferences, in my role, one 

view would preclude others. To me, this is a violation of 

the Constitution." 

One question on which opinion is not split is concerned 

with the teacher initiating a discussion on religious values. 

All fifty of the teachers surveyed responded that they would 

(18) 

not initiate such a discussion. Burris again states, 

"While I would answer questions about the subject to the 

students, I would never start a discussion about any re-

ligious matter. I feel that the issue of religion is a 

private one, and that each person should freely decide his 

or her own opinions. That includes the student. The Con-

stitution clearly gives them that right. As teachers we 

clearly must uphold the separation of church and state, 

and promote the individual's right to the free exercise of 
(19) 

religion." 

Elementary school teacher, Cathy Fugate, agrees. "There 

exists in the Constitution a clause which limits the inter-

action between religion and the public agency. As such an 

agency, it is the duty of the teacher in the classroom to 

maintain this split. While the teacher's right to free 

exercise may be limited, the limitations present nevertheless 

insure that every student is allowed to make his own decisions 
K 4- 1- • » ( 2 0 ) 
about religion. 

What the survey clearly indicates is the division of 
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the educators themselves over the religious rights of teachers 

in the classroom. While teachers remain uncertain about its 

past decisions, the courts have indirectly addressed the 

issue of religious rights in the classroom and have tenta-

tively defined the boundaries of such a right. 

In the history of the Supreme Court many cases, while 

not directly answering the question of the religious rights 

of teachers in the classroom, have pointed towards a trend 

of accommodationism in major decisions that affect this 

(21) . . 

issue. These decisions concern a broad basis of con-

stitutional issues, from what constitutes establishment of 

religion in a public agency, to a discussion of the para-

meters of free expression and free exercise in that same 

setting. While this trend is merely general, it neverthe-

less provides an insight in the three major areas of free 

exercise of religion, free expression, and the separation 

between church and state. 

According to Dr. Kenyon Bunch, Political Science 

professor at the University of North Texas, three methods 

of constitutional interpretation have dominated the opinion 

making process of the Supreme Court. Each method adheres 

to a very specific and different set of guidelines for 
( 2 2 ) 

proving the constitutionality of any act. These 

methods are strict constructionism, historical construction-

ism, and interpretative constructionism. 

Strict constructionism, associated with conservative 

members of the court, is a judicial belief that the Consti-

tution is a document that should be applied in a verbatim 



Page 9 

(23) 

manner. In other words, the specific language of the 

Constitution should be the sole guide for judicial opinion 

and further, that the Constitution's passages should not 

be loosely interpreted. One justice who typifies this 

doctrine is current Chief Justice William H. Rehnquist. 

Closely resembling the supporters of strict construc-

tionism are those members of the court who utilize the 
(24) 

method of historical constructionism. Associated 

with conservatives and moderates, this theory asserts 

that the meanings of the various passages of the Consti-

tution when applied to current cases should be determined 

either by prior rulings of the court on the same issue or the 
(25) 

intent of the framers of the Constitution. While the 
f 

latter may be impossible to find, the historical conditions 

under which a specific passage was written may be used to 

determine that intent. Justice Sandra Day O'Connor constant-

ly relies upon this doctrine in her decisions. 
(26) 

A final method is interpretative constructionism. 

More liberal in its characteristics, this method is struc-

tured around the idea that the Constitution is a "living" 

document that can be changed, through interpretation, to 
(27) 

meet the needs of a modern culture. Followers of the 

belief suggest that such open inference allows the Consti-

tution to remain a vital portion of our legal system. Former 

Justice Thurgood Marshall is an example of a believer in 

interpretative constructionism. 
One case that typifies the use of these three methods 
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of determination is the landmark abortion case of Roe v Wade. 

Justice Blackman, writing the opinion of the court, stated 

that a woman's right to have an abortion was constitutionally 

protected because the Constitution implied such a right to 

privacy in the Ninth and Fourteenth Amendments. He asserts, 

"The Constitution does not explicitly mention any right to 

privacy. In a line of decisions, however, . . . the Court 
(29) 

has recognized that a right of personal privacy does exist." 

Utilizing both interpretative and historical theories, Blackman 

attempts to refute Rehnquist's strict constructionist claim 

that no such sweeping claim to liberty exists in any article 

of the Constitution. 

Regarding any question concerning the separation of 

church and state, the Supreme Court has generally determined 

this separation to be strictly and explicitly all encompass-

ing. From curriculum to funding, a strict constructionist 

viewpoint of total and complete separation has developed. 

When tied with other issues such as free exercise, however, 

the court has tended to elevate the rights of the individual 

over those of the state. in fact when looking at the 

various issues surrounding the religious rights of teachers 

in the classroom, it is clear that the Court, to a degree, 

supports the right of the teacher to express religious be-

liefs within the school, and further, supports the idea that 

teachers do indeed retain their individual constitutional 

rights. 

In the case of Lemon v. Kurtzman in 1971, the Supreme 
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Court established a test to determine the constitutionality 

of an act concerning the Establishment Clause. Taking an 

accommodationist view, the court presented three conditions 

that must be satisfied by any state action to be considered 

constitutional under the Establishment regulation. (31) 

First a state action must have a secular purpose. Secondly, 

the initial outcome of the action can not either advance or 

restrict religion. Finally, the state action can not lead 

to excessive public entanglement with religion. If any of 

these three requirements are violated, then the state action 

is unconstitutional. 

What the court attempted to do in this decision was, 

as Chief Justice Burger asserted, to place some concrete 

guidelines to the "at best, opaque" language of the Estab-

(32) 

lishment Clause. The court's decision, while restrict-

ing a state action that loses its neutrality towards religion 

or that excessively links the state with a religion, does 

indeed allow for a certain interaction to exist. Although 

the Lemon Test does not qualify what constitutes excessive 

involvement, it nevertheless more securely fixes some 

guidelines upon which the state, and as a result, the 

teacher may act. If a teacher's religious actions are 

secular, do not advance or restrict the religious rights 

of others, or do not entangle the district with excessive 

religious involvement, then the teacher's actions satisfy 

the Lemon test and are constitutional under the Establish-

ment Clause. 

Along with determining the basic guidelines for the 
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use of the Establishment Clause, the court, in a series of 

cases ending with the 1981 decision of Thomas v Review Board, 

has also more clearly defined the boundaries of the Free 

(33) 

Exercise Clause. As in Lemon v Kurtzman, a multi-

faceted test has evolved to test the legitimacy of state 

action to determine if it impedes upon an individual's 

right to the free exercise of religion. First, any state 

action must be shown to interfere or restrict a citizen's 

right to practice his religious beliefs. Finally, if such 

an interference exists, then such state action, to be held 

constitutional, must be implemented in a least restrictive 
(34) 

way while protecting some vital interest of the state. 

In forming such a test, the initial burden of proof rests 

upon the individual, or in this case the teacher. 

According to Buirkholder, in order for teachers to 

utilize the Free Exercise Clause in the protection of 

their religious rights, three questions must be addressed. 

Initially, does school policy inflict restriction upon the 

teacher's ability to practice her beliefs, and if so does 

the policy inflict this restriction in order to uphold a 

compelling state interest? If the action of the state does 

uphold a vital interest, is it doing so in the least re-

strictive manner possible? 

In searching for answers to these questions, the burden 

of proof rests primarily with the teacher. The task of not 

only showing that a policy is restrictive, but that it also 

either does not protect a vital interest of the state or 

that a policy is one with alternatives is clearly a difficult 
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(36) 

one. Unlike the Establishment Clause, the Free Exercise 

Clause, given the interpretation of the court, offers little 

protection of a teacher's right to religion in the classroom. 

As elementary school teacher Carolyn Rodina states, "I 

believe that a teacher retains certain religious rights 

when entering a classroom. One, however, that I question 

is the right to freely exercise a religious belief. The 

teacher has the power to influence her students, to impose 

upon them her own feelings. Some restrictions on imposing 

religious beliefs on students are required to protect the 
( 3 7 ) 

students from unwarranted influence." 

Another arena of judicial concern when examining the 

question of the religious rights of teachers in the class-

room is that of the idea of Freedom of Expression. Accord-

ing to A. Meiklejohn, an expert on constitutional rights, 

the First Amendment "is not the guardian of unregulated 

talkativeness. Rather, it merely inhibits the state to 
(38) 

regulate the right to expression." In other words, 

as Burkholder suggests of the First Amendment, " . . . nor 

does it forbid the abridging of speech, but rather prevents 
(39) 

the abridgement of freedom of speech." 

As determined by the 1972 case of the Police Depart-

ment of Chicago v. Moseley, the Court ruled that freedom of 

speech covers ideas, opinion and fact, and protects these 

expressions from state restriction because of content or 

message. The Court has determined some areas of ex-

pression which, because of societal well being, are not 

protected. These include child pornography and incitement 
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(41) 

to riot. The Supreme Court, in 1978, decided that such 

unprotected areas were open to state regulation based on time, 

manner, and place restrictions. As Burkholder writes, such 

regulations must be reasonable in the fact that the restric-

tion must be: (1) content neutral; (2) is narrowly tailored 

to serve a significant state interest and (3) allows other 
(42) 

alternative forms of communication. 

As Burkholder suggests, the specific case of freedom 

of expression by the teacher is placed under the label of 

academic freedom. Academic freedom, by one source, is 

defined as the right of the teacher to discuss through 

speech or action any subject that has relevance to educa-

tion, is not in violation with any law, is not obscene or 

unreasonable to the age, grade and ability of the class, 

serves a legitimate purpose, and does not disrupt school 

(43) 

functions. This definition is usually evoked when 

looking at teachers with younger students, while an even 

broader definition of freedoms forms at higher levels, 

such as high school and college. 

In Keyeshian v. the Board of Regents, the Supreme 

Court upheld the notion that academic freedom is a key 
(44) 

and indispensible right of the teacher m the classroom. 

Burkholder writes, " . . . the Supreme Court explicitly 

stated that America is deeply committed to safeguarding 

academic freedom which is of value of the entire country, 

not merely to the teachers concerned. Therefore, the First 

Amendment will not tolerate laws or policies that cast a 
(45) 

cloud of orthodoxy over the classroom." 
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The final First Amendment right proposed by Burkholder 

is that of freedom of association. Burkholder states, "Free-

dom of association is not articulated in the Constitution . . 

but is a penumberal right developing from the freedom of 

speech and assembly which shares the same constitutional 

protection as explicit rights." The Supreme Court 

first addressed the right to association in the case of 

(47) 

NAACP v. Alabama. In the 1958 ruling, the Court de-

termined that the right of association did indeed exist. 

While there are several types of association examined by 

Burkholder, the final category concerns the right to 

associate " . . . for the purpose of engaging in types of 

activity expressly protected by the First Amendment. This 

includes the ability to associate for religious 'purposes." 

In point of fact, the state can not restrict the right to 

association unless it is able to satisfy those same require-

ments established for the restriction of the freedom of 

speech. As a basic standard, the state must prove both a 

compelling interest to a state regulation concerning associa-

tion and prove that this regulation is the least restrictive 

means possible in its implementation. 

When reviewing Burkholder's discussion of the First 

Amendment and its relevance to the religious rights of 

teachers in the classroom, the Free Exercise Clause, free-

dom of expression, freedom of association and academic 

freedom comprise the general areas of law which play a 

significant role in this issue. By utilizing these areas 
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as a guidepost, an examination of the public education system 

and more specifically the establishment of an answer to the 

initial question of teachers' religious rights is possible. 

First, an analysis of the role of both the public education 

system and the teacher in this environment are necessary. 

Before examining the public education system and speci-

fic situations within this system one final case that summari-

zes the basic promise of the Supreme Court concerning the 

religious rights of teachers in the classroom, that of 

Tinker v. the Des Moines School District. Delivering the 

opinion of the court, Justice Fortas states, 

"First Amendment rights, applied in 
light of special characteristics of 
the school environment, are available 
to teachers and students. It can be 
hardly argued that either students or 
teachers shed their constitutional 
rights to freedom of speech or ex-
pression at the schoolhouse gate . . 
They are possessed of fundamental 
rights which the state must respect, 
just as they themselves must respect 
their obligations to the state . . . 
They may not be confined to the 
expression of those sentiments which 
are officially approved." (49) 

In essence, the court secures its position that, in 

general, teachers do indeed possess religious rights while 

in the classroom. What exactly are these rights and how 

far do they stretch in connection with the purposes of the 

educational system? 

According to education journalist F. Gordan, the pur-

pose of public education includes both an "epistemic" and 

"inculcative" function. Epistemically, the public 
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school serves as provider of factual information, data, and 

history necessary for a citizen to make rational decisions 

(51} 

concerning politics and other public and private matters. ' 

While this function is important, the most essential purpose 

of the public school is the inculcative communication of 

values from the educator to the student. 

What the teacher either consciously or unconsciously 

chooses to teach and the manner in which she/he teaches 

this material have a correlation on the values transferred 

to the student. As a result, as previously addressed, the 

teacher plays an enormous role in the development of the 

individual and his beliefs. 

The Supreme Court has also recognized the power of 

influence that the teacher possesses. As a result, the 

Court has placed religious restrictions upon public ed-

ucation based on the age and maturity of the students in 

question. 

When the courts have studied specific situations con-

cerning religious expression within the classroom, Burkholder 

explains "the age and maturity of the students involved" 
(52) 

is the key. An elementary school student, for instance, 

is viewed as most impressionable, and therefore more 

susceptible to undue influence by the educator. Therefore, 

the Supreme Court upheld a district court's ruling that, 

"To an impressionable student, even the mere appearance of 

secular involvement in religious activities might indicate 

the state has placed its imprimatur on a particular reli-

gious creed. This symbolic interference is too dangerous 
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(53) 

to permit . . . " The Court continued by stating that 

even though the interference could simply be a misconception 

on the part of the student, even the assumed tie between 

religion and the state is unconstitutional according to the 

Establishment Clause. 

As the age and maturity level of the students grow, 

the courts have had a difficult time of placing any guidelines 

on the interaction between religion and public education. 

One idea which complicates the issue is what Burkholder 

calls the "captive audience" theory. Because of the com-

pulsory nature of public education, the student is, in 

effect, a nonconsenting entity in the school setting. The 

thoughts and values that an educator utilizes is therefore 

forced upon the student. As a result, to protect the stu-

dent, the courts have determined that the school may be 

permitted to impose some strict regulations on free speech 

in the classroom. However, the extent of these regulations 

have never been fully determined. Accordingly, a confusing 

message concerning this interaction has been transmitted 

to school districts across the nation. 

One case which illustrates the ambigious nature of 

Establishment Clause decisions is Bender v. Williamsport 

Area School District. Burkholder's extensive examination 

of this case provides an insight into the division of the 

court system itself over this issue. Reversing a court of 

appeals decision and reinstating a district court's ruling, 

the Supreme Court by a vote of five to four, found that even 

high school students were unable to determine whether a 
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school simply accommodated or endorsed a religious view. 

Writing the dissent, Justice Powell argued that if high 

school students could recognize an individual educator's 

political views from that of the school board, then a 

student should be able to recognize an individual ed-

ucator's religious statements from endorsed ones. The 

mental ability to distinguish, Powell states, is found 

early in a child's life and is developed so that by high 

school a student possesses the power to take information 

(54) 

and disseminate it on an individual basis. Several 

months after this decision, the Court vacated its deci-

sion on this case, but upheld their position on procedural 

grounds. 

Examining this case and the previous cases, what 

specific religious rights do teachers indeed retain? Can 

they pray before lunch in the presence of students? Can 

they have a Bible on their desk, and use this Bible for 

silent reading? In general, to these questions and 

similar ones the Court has answered in the affirmative. 

Determining these acts to be symbolic speech, the Court 

established a three part test to prove their constitu-

(55) 

tionality. The Supreme Court asserted that such 

symbolic speech was constitutional if; (1) it does not 

interfere in the teacher's ability to teach; (2) if the 

action does not coerce or threaten; and (3) if the action 

does not attempt to unduly influence the views of the 

student. Simply explained, given that a teacher's 
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religious behavior falls within these three guidelines, then 

the educator's religious beliefs are protected even within 

the school environment. 

Another issue of importance is whether or not a teacher 

may engage in religious conversation with students during 

the school day. In Texas State Teachers Association v. 

Garland Independent School District, the Fifth Circuit 

Court divided a teacher's day between formal instruction 

time and informal "contract time". While the court up-

held the notion that a school district has the right to 

limit free speech within instruction time, the teacher's 

right to freely discuss religious issues with students and 

teachers on an informal basis cannot be limited, providing 

that this interaction does not affect or interfere with 

(57) . . 

the activities of the school. In a similar case, 

Roman v. Appleby, the Supreme Court decided that a 

counselor retains the religious right of free speech to 

discuss with students religious topics provided the stu-
(58) 

dent initiates the conversation. As a person who 

directly confronts students on a daily basis, the teacher 

also retains this right of discussion. 

In the formal atmosphere of the classroom however, 

the right to free speech can be greatly limited. As 

determined by a series of cases, the Supreme Court has 

placed strenous restrictions on open discussions of issues 

such as religion. Perhaps the most restrictive measure 

adopted by the Court is the relevancy clause. This clause 
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establishes the doctrine that in order for religion to be 

discussed in the classroom it must be relevant to the sub-

ject and be impartial and objective in nature. The dis-

cussion must serve the purpose of education, not indoctri-

nation. Further, the discussion can not offend or incite 

(59) 

the listener in any manner. As a result of this regu-

lation, the ability of a teacher to direct a free discussion 

of religion is severly limited. 

While educators have a limited ability to discuss 

religious beliefs with students, the courts have prohibited 

the distribution of religious literature by the teacher to 

the students. Referring to the decision of the Supreme 

Court in Tudor, and affirming the testimony of leading 

psychologists, the courts have consistently ruled that 

the distribution of religious literature of a secretarian 

matter such as the Bible, has a coersive impact on the 

student. Because students may feel pressured into 

accepting the beliefs of such material, the courts have 

ruled this to be a violation of the First Amendment. As 

stated in Larson v. Valente, "The clearest command of the 

establishment clause is that one religious denomination 

cannot be officially preferred over another . . . . This 

constitutional prohibition of denominational preferences 

is inextricably connected with the continuing vitality of 
/ "I \ 

the free exercise clause." The only exception allowed 

by the courts is the use of religious text for assignments 

with a secular and non-preferential purpose. 
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Burkholder's article on the religious rights of teachers 

in an educational setting continues with a discussion of the 

participation of educators in religious organizations. Ini-

tially, Burkholder examines the role that teachers play in 

student initiated meetings. Under the Equal Access Act of 

1984, Congress established the right of the student to es-

tablish a religious organization in a school where a limited 

open forum is present. Accordingly, for supervisory purposes 

the Equal Access Act grants the educator the ability to 

attend the meetings of such an organ in a non-participatory 

role only. However, the latter portion of the act was 

written as a "safe harbour" provision, simply meaning that 

its enforcement was not necessary but only recommended. As 

a result, it is generally accepted that teachers possess 

the right to participate in such a group through the First 

Amendment. However, the state and the district can prohibit 

such participation if they can show a compelling public in-

(62) 

terest in curbing individual freedoms. Again, the 

Establishment Clause and its three lists become key in 

determining if a state interest does indeed exist. 

The primary restriction of the Establishment Clause 

that affects this scenario is the role of a teacher as an 

entity that can not represent the district or state as a 

supporter of a particular set of religious beliefs. If 

the educator becomes an active participant, it is clear 

that the nonrepresentative role of the teacher is in 

jeopardy. The difficulty of a student from separating 

the instructor as an individual from the instructor as 

an employee of the district is quite immense. Burkholder 
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contends that a student, especially an older one, can com-

prehend this separation; and that the teacher, as an indivi-

dual, should be allowed to exercise his or her right of 

(63) 

religious choice. However, the courts and the districts 

have consistently denied the teacher the right to participate 

on the grounds of the Establishment Clause. As high school 

senior, Erika Morrison indicates, "It is hard to distinguish 

the teacher's own beliefs from those of the district, es-

pecially when on campus. To the student, the teacher always 

retains his or her official authority and sanction as an 

official of the school. What she does naturally reflects 

upon the district." 

Closely associated with this issue is the right of 

teachers to hold religious meetings on campus during free 

time. In a circuit court ruling, it was determined that if 

the school permits teachers to have meetings on campus that 

are unrelated to school business, then that school has es-

tablished an open forum and can not disallow the meetings 
(6 S) 

of a group based on subject. Assuming that the stu-

dents could not be somehow influenced by the presence of 

a religious group, then teachers are entitled to hold such 

meetings. 

While the primary purpose of this paper is to review 

the issue of the-religious rights of teachers in the class-

room, it also brings about several complementary issues 

concerning the Constitution and the court system as a whole 

that affect this specific issue. 

In his Federalist Paper Number 78, Alexander Hamilton 
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states: 

"If it be said that the legislative 
body are themselves the constitu-
tional judges of their own powers, 
and that the construction they put 
upon them is conclusive upon the 
other departments, it may be answer-
ed, that this cannot be the natural 
presumption, where it is not to be 
collected from any particular pro-
visions in the constitution. It is 
not otherwise to be supposed that 
the constitution could intend to 
enable the representatives of the 
people to substitute their will to 
that of their constituents. It is 
far more rational to suppose that 
the courts were designed to be an 
intermediate body between the people 
and the legislature, in order, among 
other things, to keep the latter 
within the limits assigned to their 
authority. The interpretation of 
the laws is the proper and peculiar 
province of the courts. A constitu-' 
tion is in fact, and must be, regard-
ed by the judges as a fundamental 
law. It therefore belongs to them 
to ascertain its meaning as well as 
the meaning of any particular act 
proceeding from the legislative 
body. If there should happen to 
be an irreconcileable variance 
between the two, that which has 
the superior obligation and validity 
ought to be preferred; or in other 
words, the constitution ought to be 
preferred to the statute, the inten-
tion of the people to the intention 
of their agents." (gg) 

What Hamilton alludes to is the judicial power of the 

Supreme Court, as an appellate court, to interpret, alter, 

support or find unconstitutional lower court decisions and 

the many volumes of laws which govern our nation. This 

latter right grants the court the further power of legis-

lation, with the ability to set policy, instruct the 

executive on the implementation of a policy, or return 
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an issue to the legislature through the rejection of policy. 

While not explicitly described in the Constitution, this 

dual role of the Supreme Court as both interpreter and 

initiator provides the court with the power to directly 

affect, and in some instances dominate, the activities of 

both the executive and legislative branches. 

The ability of the court to create policy through legal 

authority is described as judicial activism. Judicial acti-

vism, in its purest form, occurs when a court substitutes 

its own policy for that of the legislative or executive 

branch by declaring a government act unconstitutional or 

by overturning a long standing precedent. Perhaps, the 

oldest example of this power is the case of Marbury v. 

Madison in 1803. In this case, Chief Justice John Marshall 

asserted that the Supreme Court had the exclusive author-

ity to declare any federal statute unconstitutional. In a 

reversal of precedent, Marshall established the right of 

judicial review which today still stands as the primary 
/ g 7 \ 

right of the court. Judicial activism is quite 

controversial because it is viewed by some scholars as an 

invasion of the powers of the legislative branch and there-

fore dangerous to the balance of federal power. As Chief 

Justice William H. Rehnquist states, "The ability of the 

court to set policy is almost impossible to separate from 

its right to review. Any decision of the court has the 
(68) 

possibility of affecting policy." 

Because the court does have the ability to affect 

policy, its impact on the government and on society as a 
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whole is far reaching. The legitimacy of the court, as scho-

lar Lawrence Baum suggests, is based upon the implementation 

and compliance of other agencies to its decisions. "Even 

when judges and administrators dislike the content of an 

appellate court policy," states Baum, "they may implement 

it faithfully. One reason usually is their acceptance of 

the authority of appellate courts, the right of those 

courts to bond subordinates with their rulings." 

Because Supreme Court decisions are almost impossible to 

undo, the real challenges to court authority in recent 

years have been through implementation and the courts' 

own inconsistencies in decisions. Because of the often 

broad language of the courts' ruling, the implementation 

of primarily minor decisions often are controlled by 

implementation of the agency itself. Further, because 

of various decisions that seemingly contradict one another, 

the court inadvertently forms policies confusing to the 

implementing agency. On issues of major concern, however, 

Baum finds that the court is often more direct with its 

rulings, and implementation is comparatively quick and 

efficient. Baum states that government agencies more 

carefully and dutifully implement these major decisions 

to protect both their own legitimacy and the legitimacy 

of the court. Often controversial, the issues over 

which the court presides tend to place the agencies, as 

regulators of policy, in the precarious position of im-

plementing regulations that will affect millions of 
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citizens both supporting and denouncing the decisions of the 

court. Again protecting its own legitimacy, the agency must 

attempt to enact a policy that follows closely the wishes of 

the court. 

The Supreme Court, as the chief appellate court, poss-

esses enormous power. Clearly, the right of review has 

established the court as the most lasting lawmaking body 

in national affairs. As Hamilton argued, the Supreme Court, 

maintains this ability so that it may protect the constitu-

(71) 

tional rights of the individual citizen. However, 

what Hamilton overlooks is that with this power to influence 

legislation, the Supreme Court has also become a branch of 

the government which is highly political. 

In an attempt to eliminate the impact of politics on 

decisions of the Supreme Court, justices are chosen for life. 

In arguing the benefits of life terms, Hamilton states, "That 

inflexible and uniform adherence to the rights of the consti-

tution and of individuals . . . can certainly not be expected 

from judges who hold their offices by a temporary commission . 

If the power of making them was committed either to the execu-

tive or legislative, there would be danger of an improper 
(72) 

compliance to the branch which possessed it . . . . " 

Even with this safeguard intact, the modern court is a politi-

cal body. From their selection to the decisions that they 

make, each justice acts in many ways similar to a politican. 

Because the Supreme Court stands as a more permanent 

policy making body, the President, who nominates indivi-

duals to vacancies on the court, has the opportunity to 
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influence major issues long after he has been dismissed from 

office. This ability to nominate justices, therefore is one 

of the most politically important powers that the President 

possesses. 

In selecting nominees, the President and his staff look 

for several key assets in the individual and candidate. Ini-

tially, party affiliation generally must be that of the 

President. Overall ideologies, beliefs, and values must 

closely parallel that of the Chief Executive as well. Spe-

cific issues important to the President are discussed, with 

the expectation that the candidate will agree with the 

President on the basic principles of those issues. Finally, 

past history, prior work, and family life are carefully 

reviewed in order to ensure that the candidate 'can project 

himself in a positive manner to both the public and Congress. 

Usually these latter considerations prove to be stumbling 

blocks to a nominee's success with Congress. If nominated 

and selected, the newly appointed justice assumes his duties 

with the expectation of ideological loyalty to the President 

(73) 

and the party. Amazingly, because of the detailed can-

didate selection process, most justices act within the 

boundaries of this unwritten pact between themselves and 

the executive branch. 

Because of the enormous impact of the modern Supreme 

Court on federal policy making, the President has occasion-

ally attempted to manipulate the court into a personal 

political machine. Perhaps the most well known example of 

this manipulation is the 19 37 plan of Franklin Roosevelt to 
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"pack" the court with new pro-Roosevelt supporters. Outraged 

by previous rulings of the court, Roosevelt unveiled a bill 

where the President had the ability to appoint one new 

justice for every justice over the age of seventy who did 

not retire. Because six of the nine justices were over 

seventy, Roosevelt wanted to expand the court to fifteen 

members. Highly controversial, the bill was defeated in 

the Senate after Chief Justice Hughes issued a letter stat-

ing that the plan would be detrimental to the efficency of 

(74) 

the court. Roosevelt lost m his attempt to "pack" 

the court, but interestingly enough, due to natural attri-

tion, Roosevelt appointed six new justices in his term as 

President. 

Even after their selection to the court, justices are 

still faced with constant political pressure. The major 

issues that they face, often too controversial for the 

legislature to address, are politically charged with 

large numbers of citizens on both sides. Usually, the 

President and Congressional groups, visibly and vocally, 

express their opinion of an issue, placing further pressure 

on the court to rule in favor of any opinion not on legal 

grounds but on political ones. Further, the President, as 

an elected representative of the people and head of the 

implementing agencies of the executive branch may add to 

or detract from the legitimacy of the court by his own 

opinion of the court and its decision over a particular 

issue. Although the court most certainly possesses powers 
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independent of the other branches, the political pressure which 

both branches exert on the latter is clear. 

A final issue that affects decisions made by the court 

is the role of the justice as an individual. As an indivi-

dual each justice has a unique set of personal values formed 

(75) 

by experience. While a majority decision is reached, 

it is not uncommon for every justice to write his own con-

curring or dissenting opinion based upon this individual 

preference. Because members of the Supreme Court are normal-

ly from similar legal backgrounds, the disparity between 

members is relatively slight when compared with lower courts. 

However, the ability of a justice to act on individual values 

sometimes plays a factor in cases such as the religious rights 

of teachers in the classroom, where religious values and the 

outlook on religion becomes an important factor in the case. 

In his conclusion, Burkholder suggests, and correctly 

so, that teachers do have a general right to personal reli-

gious freedom when not involving the student or the district 
(76) 

in the classroom setting. However, this general right 

is not determined by an examination of a specific case that 

exclusively addresses the teacher and religion, but a series 

of cases directly and indirectly pertaining to this issue. 

Because the Supreme Court has never determined the specific 

religious rights of teachers in the classroom, any attempt 

to structure a code for religious behavior by an instructor 

involves an enormous amount of supposition to bind the 

patchwork opinions of the court together. In his own 

assessment, Burkholder dismisses both the individual nature 
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of the court concerning any question of religious values, and 

the inconsistent and differing natures of the decisions of the 

court on this issue. In order to better understand and eval-

uate the position of the court; and in order to ultimately 

determine the religious rights that teachers do possess a 

brief examination of both of these previously discussed topics 

is necessary. 

With its broad, sweeping generalities, the Bill of 

Rights presents some interesting questions of interpretation 

to the judiciary. While Hamilton believed that such docu-

ments "should only consist of general provisions to cal-

culate for the possible change of things", the gigantic 

width of judicial discretion often leads to the rise of 

(77) . . . . 

ambiguity. In looking specifically at the First Amend-

ment, the ambigious nature of much of the Constitution is 

evident in an examination of the free exercise clause and 

the establishment clause. As one author states; 
"Both the Establishment and the Free 
Exercise Clauses were intended to 
provide the greatest latitude in 
religious freedom. Yet a govern-
mental policy which is helpful to 
one man in the exercise of his 
religious belief is the establish-
ment of a religion to another; and 
the removal of some vestige of sup-
port for a religious institution 
which is the actualization of the 
establishment prohibition to one 
person is for another individual 
the impairment of a right to 
worship." ( 7 8 ) 

In looking at the specific issue of freedom of religion 

and the teacher, this conflict between the two clauses is 

evident. Because of this contradiction, the Supreme Court's 

decisions pertaining to this issue have been inconsistent. 
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The court, in an attempt to balance the right of the educator 

with the need for separation between church and state, has 

failed to set any lasting precedent that can be used to 

establish a guideline for behavior. Instead, a myriad of 

generalities, which Burkholder ties together, exist upon 

which to build a code of conduct. 

As Baum suggests, in these types of scenarios, where 

little constitutional guidance exists, justices turn to 

their own personal preferences to decide cases. The in-

dividuality of the justice and the court as a body becomes 

as important as the legal parameters of the case. Each 

(79) 
case is decided by the make up and preferences of the court. 

What occurs from such constitutional interpretation is an 

inconsistent pattern of rulings which are often contradictory. 

While some specific guidelines do emerge from the general 

pattern of decisions involving the issue of teachers' 

religious rights a vast area of uncertainty continues to 

exist. 

In conclusion, teachers do possess some latitude of 

religious freedom while in the public school setting. 

Generally speaking, the right of the teacher to practice 

individual religious beliefs is protected providing that 

such action does not influence or coerce the student to 

practice similar beliefs. Any action which portrays the 

districts, through the teacher, as a supporter of a par-

ticular religious sect is unconstitutional. These most 

basic guidelines serve as the only existing code for 
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teachers to follow. The Constitution is truly a remarkable 

document because it allows for the constant change of opinion 

and interpretation. However, as determined by the issue of 

religion and the educator, this virtue can also be a disadvan-

tage . 
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