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The problem undertaken is a study of the Senate's right 

to.refuse confirmation of presidential nominations to the 

Supreme Court of the United States and its interpretation 

of this constitutional prerogative today. A case study of 

the nomination and rejection of Abe Fortas is used to 

illustrate the contemporary role of the Senate and to serve 

as a basis for predictions for future nominations. 

Traditional research methods were used to determine 

the Senate's role. Information was gathered from various 

sources including records of the Federal Convention in 1787', 

historical studies of the Senate and the Supreme Court, the 

Congressional Record, hearings of the Senate Judiciary 

Committee, periodicals, and newspapers. 

The thesis is divided into four chapters. Chapter I 

is a background study of the establishment of the judiciary 

and the method of selecting judges by the framers of the 

United States Constitution. The implementation of the 

appointment process during Washington's Administration and 

suggestions for changing the process are discussed. 



A study of the Senate's rejections between 1789 and 1967 

is undertaken in Chapter II. During that interval, the 

Senate rejected twenty-two nominations for five primary 

reasons: the privilege of senatorial courtesy; the limited 

ability of the nominee; the political unreliability of the 

nominee; the nominee's involvement in questionable activities; 

and the Senate's opposition to the appointing president. 

Chapter II discusses these reasons arid the nominees refused for 

each. Tables are included to illustrate the Senate's 

actions during this period. 

The Senate's rejection of President Lyndon B. Johnson's 

nomination of Abe Fortas in 1968 is the subject of Chapter III. 

Attention is given to the reasons voiced during the hearings 

before the Senate Judiciary Committee as well as the floor 

debates and to the strategy employed by the opposition to 

block the nomination. The major reasons for refusal were 

the nonexistence of a vacancy; the charge of cronyism; opposition 

to appointment by a lame duck president; the existence of 

conflicts of interest; and criticism of controversial 

decisions of the Court during the nominee's service on the 

bench. A brief discussion of events leading to Fortas' 

subsequent resignation from the Court is also included. 

Chapter IV, the Conclusion, provides some reflections 

on the Fortas nomination and conclusions to be drawn from 

the case. The Fortas case resulted in a new means of 

refusing a nomination--the filibuster. It further reinforced 
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the precarious position of lame duck presidents in making 

nominations and dramatized the undesirability of appointing 

the Chief Justice from among the sitting justices. It 

gave warning to future presidents to look more closely 

at the nominee's background and ideological position and 

reaffirmed the Senate's constitutional role in the appointment 

process. 

The problems encountered by President Nixon in filling 

vacancies on the court, i_.£. > the failure of the Senate to 

confirm his nominations of Clement Haynsworth, Jr. and G. 

Harrold Carswell, are also discussed to bring the history 

of Supreme Court rejections to the present. 
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PREFACE 

To consider revision of the Articles of Confederation, 

a convention of the thirteen American states was called for 

May, 1787, to meet in Philadelphia, Pennsylvania. Seventy 

delegates were chosen to attend the convention, but only 

fifty-five delegates from all states except Rhode Island 

gathered during the spring and summer of 17 87. Instead of 

following its mandate, the convention scrapped its objective 

and drafted a new cons tit-i tut ion for the United States. The 

new document created a national government composed of three 

branches: the executive, the legislative, and the judicial. 

In order to prevent any one branch from usurping all govern-

mental powers, the framers developed a system of checks and 

balances whereby each of the branches would have a rein on 

the powers of the other two. For example, the president was 

•granted the right to veto bills passed by Congress; the 

Congress was endowed with the power to impeach and remove the 

president; and the president with the consent of the upper 

house of Congress, the Senate, was allowed to check the 

judiciary by appointing members of the Supreme Court and the 

other federal courts. These powers have remained intact 

throughout the ensuing years in which the Constitution has 

been operative. 
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The appointment of justices of the United States Supreme 

Court and the role of the Senate in the process will be the 

subject of this thesis. From 17 87 until June, 1968, presidents 

of the United States made 130 appointments to the Supreme 

Court. Of this number, twenty-two or 16.9 per cent were * 

rejected by the Senate. One other nomination--that of 

William Paterson by President George Washing ton--was not 

acted on by the Senate but was withdrawn due to Paterson's 

ineligibility at the time.^ The percentage is significant, 

but of even more significance is that only one of these 

rejections came after 1894.2 In 1930, the Senate rejected 

President Hoover's nomination of John J. Parker by a vote 

of forty-one to thirty-nine.^ 

After the Parker rejection, the Senate's role in the 

nomination seemed to be only automatic approval of the 

presidential choice. In 1941, John P. ' Frank described the 

Senate's lessening role in the nomination process this way: 

In modern times the confirmation process has 
become of diminishing significance; The extent to 
which the President guides his choices by the necessity 

l-Paterson had been a Senator from New Jersey at the 
time the office of Supreme Court Judge had been created, and 
his term had not been completed. Washington considered the 
nomination void under the Constitution and withdrew it. 
Charles Warren, The Supreme Court in United States History, 
Vol. I (Boston, 1926), pp. 102-103n. 

7 
Charles Warren, The Supreme Court in United States 

History, Vol. II (Boston, 1926), p7~~762. " ' 
•Z 
Congressional Record, LXXII, 71st Congress, 2d Session 

(Washington™ 1.9~30) , p. 8~487. 
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of satisfying the Senate is impossible to estimate, 
but experience of the last fifty years shows that 
his decision is almost certainly final; Judge Parker's 
was the only rejection since 1894. The days of equal 
participation by the Senate with the President in 
choosing Justices, . . . , is apparently gone forever. 

Nineteen years later, Glendon A. Schubert spoke of the Senate's 

role in the confirmation process as either ". . . a trend 

toward abdication by the Senate of its constitutional 

responsibilities, or an indication of more careful presidential 

designation of nominees who were certain' to be within range 

of choice acceptable to the Senate."^ 

It appeared that the President was being more cautious 

in selecting nominees or the Senate had decided its role 

was simply to confirm the presidential choice. However, this 

approach was not to last. On October 1, 1968, thirty-eight 

years after the previous rejection, the Senate decided by a 

vote of forty-five to forty-three "not to bring Lyndon 

Johnson's nomination of Abe Fortas to.be Chief Justice of 

the Supreme Court to the floor of the Senate for a vote.6 

What caused the Senate to refuse a presidential nomination 

when writers had begun to describe the confirmation process 

^John P. Frank, "The Appointment of Supreme Court 
Justices: Prestige, Principle and Politics, III," University 
of Wisconsin Law Review, XVI (July, 1941), p. 512 

Glendon A. Schubert, Constitutional Politics (New 
York, I9 60), p. 45. ~~ 

^Congressional Record, CXIV, 90th Congress, 2d Session 
(WashirigFon7"r9oS"J, p.' Z1T933. A two-thirds vote was needed 
for the motion to carry. 
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as . . a pro for in a matter"?'' How did the f ranters of the 

Constitution develop the section on appointment of judges? 

How has the Senate interpreted its role? Why, after thirty-

eight years, did the Senate rise up and refuse to vote on a 

presidential nomination? 

This thesis will discuss the Senate's role of confirmation 

and will try to answer the above stated questions. The 

thesis will be divided into four main sections. The first 

chapter will be concerned with the development of the 

constitutional provisions on the appointment and approval 

of Supreme Court nominations. Chapter II will deal with 

the various Senate rejections prior to the Fortas nomination 

in 1968. A case study of the Abe Fortas nomination will be 

the subject of Chapter III. Chapter IV will offer some 

conclusions that can be drawn from the.Fortas nomination, 

and brief consideration will be given to President Nixon's 

nominations of Clement Haynsworth and G. Harrold Carswell 

to the Supreme Court. Both nominations were rejected by 

the Senate--offering further proof that the Senate today 

looks more seriously on its executive function of approving 

presidential nominations to the Supreme Court. 

The approach to be used in the thesis is traditional. 

A study will be made of how the appointment process xv'as 

developed, how the Senate has carried out its duty, and how 

^Schubert, op. cit., p. 45. 
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the Seriate interprets its role today. The Fortas case will 

be used as an example of the present role of the Senate 

in the nomination process. 

Material for the thesis has been obtained from accounts 

of the Philadelphia Convention of 1787 such as James Madison's 

Notes of Debate ill the Federal Convention of 1787 , The 

Federalist Papers, various books on the Senate, the President 

and the Supreme Court, the Congress!onal Record,•Hearings of 

the Senate Judiciary Committee, and numerous news magazines. 

The New York Times for the period of the Fortas nomination 

was also examined. 
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CHAPTER I 

THE DEVELOPMENT OF THE NOMINATION .PROCESS 

Creation of the National Judiciary 

The first order of the Philadelphia Convention was 

organization. After these routine matters were taken care 

of, the writing of a new constitution was undertaken. Four 

separate plans of government were introduced in the early 

days of the convention by Edmund Randolph of Virginia, William 

Paterson of New Jersey, Charles Pinckney of South Carolina, 

and Alexander Hamilton of New York. Of these, only the 

Randolph and Paterson plans received much support during 

the debates. 

On May 29, 1787, Governor Randolph introduced fifteen 

resolutions to be the basis for the new government. Resolution 

nine of the Virginia Plan, as it is commonly called, provided 

for the creation of a national judiciary. The resolution • 

read: 

Resolved, that a national judiciary be established 
to consist of one or more supreme tribunals, and of 
inferior tribunals to be chosen by the national 
legislature, . . . .^ 

1-James Madison, Notes of_ Debate in the Federal Convention 
of 1787 (Athens, Ohio, 1966), p. 32. Also, see accounts of 
the events of the Philadelphia Convention in Max Farr.and, The_ 
Records of the Federal Convention of 1787 , Vols. I and II 
(New Haven, 1966); Catherine Drinker Bowen, Miracle at Phila-
delphia (Boston, 1966); and Saul K. Padover, To_ Secure These 
Blessings (New York, 1962). 



This resolution was brought up for debate on June 4. The 

clause calling for the creation of national judiciary was 

approved, but the second clause was changed to read ". . .to 

? 

consist of one supreme tribunal and of inferior tribunals," 

On June 15, William Paterson presented an alternate plan 

of government to replace the Virginia Plan--one designed to 

appeal to the smaller states. In section five of Paterson's 

plan, a resolution was included to provide a national 

judiciary, but it differed from the Virginia Plan in the 

manner of appointing judges. This section of Paterson's 

plan read, " . . . the Judges of which to be appointed by 

the Executive, . . . . 

Charles Pinckney presented his recommendation for the 

new government•the same day as Randolph, but no copy of his 

proposals were included in the journals that were kept during 

the convention. From Pinckney's statements during the 

convention, a pamphlet published by Pinckney after the 

convention, and other papers of delegates to the convention, 

the Pinckney plan has been reconstructed. According to this 

version of the plan, Pinckney called for the creation of a 

federal court and admiralty courts in each state. The 

judges of the admiralty courts were to be appointed by the 
? 

Madison, op. cit., p. 67. 

3 
Ibid., p. 120. Paterson's plan called for appointment 

by a plural executive, not a single executive. 



Senate and the House of Representatives, but the plan did 

not clearly state how the judges of the federal court 

would be selected.^ However, from statements made by 

Pinckney in the convention on June 5 and June 13, it can 

be assumed that he intended that the members of the federal 

court also be appointed by both houses of Congress.^ 

On June 18, Alexander Hamilton outlined his plan of 

government. Prior to presenting his plan, Hamilton explained 

that he 

. . . had been hitherto silent on the business before 
the Convention, partly from respect to others whose 
superior abilities age fT experience rendered him 
unwilling to bring forward ideas dissimilar to theirs, 
and partly from his delicate situation with respect to 
his own State, to whose sentiment as expressed by his 
Colleagues, he could by no means accede. The crisis 
however which now marked our affairs, was too serious 
to permit-any scruples whatever to prevail over the 
duty imposed on every man to contribute his efforts 
for the public safety § happiness. He was obliged , 
therefore to declare himself'unfriendly to both plans. 

Following a lengthy discussion of both plans, Hamilton 

outlined his proposals which provided for the establishment 

of a national judiciary and the appointment of judges by 

the executive with the Senate having the right to reject the 

nomination.7 

^Max Farrand, The Records of the Federal Convention of 
1787, Vol. Ill (New Haven, 1966), pp. 595-608. 

^Madison, op. cit. , pp. 68, 112. 

^lb id., p. 129. 

7 lb id., p. 138.' 



All f<?ur of the plans called for the creation of a 

national judiciary but differed when it came to the need for 

courts other than one supreme court.8 Since all the plans 

agreed on the desirability of having a national judiciary, 

most of the debate that took place in convention dealt 

with how judges would be appointed rather than the need' 

for a national judiciary. 

Plans for Appointment of Judges 

From the introduction of the Virginia Plan on May 29, 

until the final adoption of the constitution by the convention, 

several plans were introduced regarding the method of 

appointment of members of the judiciary. All of these can 

be placed into three classifications: selection by the 

national legislature, selection by the second branch of 

the legislature, and selection by"the executive.9 

Selection by the National Legislature 

The Virginia Plan, which was presented to the convention 

only four days after it convened, called for judges to be 

selected by the national legislature. Opposition to this 

8John H. Ferguson and Dean E. McIIenry, The American 
System of Government (New York, 1971), pp. 64-65. 

^Benjamin Franklin, a delegate from Pennsylvania, 
suggested a method used in Scotland in which lawyers 
nominated the judges. He commented that the 1awyers would 
choose the best in order that those remaining could divide 
his practice. This plan did not receive serious consideration, 
See Madison, 0£. cit., p. 68. 



means of selection developed quickly among several of the 

delegates. James Wilson of Pennsylvania, who was known as 

the most vocal advocate of popular sovereignty, said appointment 

by the national legislature would result in . . intrigue, 

10 

partiality, and concealment," James Madison of Virginia 

agreed with Wilson and added that the members of the legis-

lature were not qualified to select a judge. He believed 

that members of the legislature would look for a man fit 

for legislative service rather than judicial service.H 

Madison commented further on the fact that legislators would 

often choose from among their members saying " . . . that 

the accidental circumstances of presence and absence, of 

being a member or not being a member, had a very undue 

influence on the appointment. " ^ 

Madison moved that the debate on this section be post-

poned to be taken up after more careful study by the members. 

Charles Pinckney, who had presented his plan of government on* 

May 29, said he would propose that the right of the national 

legislature to choose judges be accepted when the subject was 

taken up again. When the judicial article was discussed on 

June 13, both Pinckney and Roger Sherman of Connecticut 

•^Ibid. , p . 67. 

11Ibid. , p. 68. . 

1 2 lbid. 

13Ibid. 



proposed that the national legislature be given the poiver 

to appoint judges. Madison once again objected to legis-

lative appointments saying: 

The candidate who was present, who had displayed a 
talent for business in the legislative field, who had 
perhaps assisted ignorant members in business of 
their own, or of their Constituents, or used other 
winning means, would without any of the essential 
qualifications for an expositor of the laws prevail 
over a competitor not having these recommendations-
but possessed of every necessary accomplishment.-^ 

As an alternate method of selection Madison suggested that 

the Senate make judicial appointments. Pinckney and Sherman 

withdrew their motion in support of Madison' s. Appointment 

by both houses of the legislature was not brought up in 

subsequent debates on the subject.. 

Selection by the Second Branch of the Legislature 

On June 5, Madison suggested that appointment by 

the second house of the legislature (hereafter, to be 

referred to as the Senate) was preferable to appointment 

by the entire legislature. He described the Senate ". . . 

as numerous eno' to be confided in--as not so numerous as 

to be governed by the motives of the other branch; and 

as being sufficiently stable and independent to follow 

their deliberate judgment."-^ Action was not taken 

14Ibid., pp. 112-113. 

15Ibid., p. 113. 

"^Ibid. , p. 68 . 



until June 13 when Madison moved that the Senate be given 

this power. Without debate, the convention approved the 

17 

motion. Sherman supported the Senate's right to appoint 

judges saying the Senate: 
. . . would be composed of men nearly equal to the 
Executive, and would of course have on the whole 
more wisdom. They would bring into their deliberation 
a more diffusive knowledge of characters. It would 
be less easy for candidates to intrigue with 
them, than with the Executive Magistrate.18 

Nathaniel Gorham of Massachusetts believed the Senate too 

large and ". . . too little personally responsible, . . ."19 

to always make a good selection. Elbridge Gerry, also 

from Massachusetts, favored this mode of selection and in 

debate on methods of appointment he stated that "the Senate 

would be constituted in the same manner as Congress. And 

the appointments of Congress had been generally good."^® 

Once again, on July 21, the convention approved by a vote 

of six to three apointment by the Senate.^ 

Selection by the Executive 

When the subject of who should appoint judges was first 

discussed, James Wilson proposed that the appointments be 

17Ibid., P- 113. 

18Ib id., P- 316. 

19T, . , Ibid. , P- 317. 

2 0 t V • J 
Ibid., P- 346. 

^llbid. 
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made by the e x e c u t i v e . I f the executive made the appointment, 

officers would be selected by " . . . a single, responsible 

person."23 In response to Wilson's suggestion, John Rutledge 

of South Carolina said the people of the United States 
7 1 

. . will think we are leaning too much towards Monarchy.' 

Appointment by the executive alone was finally voted down 

on July 18 by a vote of six to two.2^ 

Opposition to one man appointing the members of the 

judiciary resulted in several other plans being introduced 

which called for the executive to have a part in the appointment 

process. The New Jersey or Paterson Plan, which was presented 

on June 15, also called for appointment by the executive. The 

plan was somewhat unusual in that it called for a plural 

executive who would select the members of the judiciary.2^ 

Alexander Hamilton responded to this plan and others on 

June 18, when he presented his ideas for the new government. 

Hamilton's plan provided that judges be appointed by the 

executive ". . . subject to the approbation or rejection of 

the Senate; . . . .2? Paterson's proposal never garnered 

much support, but variations of Hamilton's plan were introduced 

later. 

22Ibid., p. 67. 

23Ibid. 

24Ibid. 

2 5 lb id., p. 317. 

2 6 lb id., pp. 119-120. 
27 . , 

Ibid . , p. 138 . 



One variation of Hamilton's plan was introduced on 

July 18, when Nathaniel Gorham suggested that the section be 

patterned after the Massachusetts State Constitution which 

provided for nomination by the executive with the advice 

and consent of the second house of the legislature.^ Wilson 

said he would accept this method as an alternative to his 

? Q 

plan of executive appointment. James Madison also suggested 

that the executive and the Senate share in the appointment 

process. He proposed that judges be appointed by the 

executive with the consent of one-third of the Senate because 

it ". . . would unite the advantages of responsibility in 

the Executive with the secruity afforded in the 2d branch 

against any incautious or corrupt nomination by the Executive."30 

When Gorham made a motion that judges be appointed by the 

executive with the advice and consent of the Senate, it was 
7 1 

voted down.0ju Madison followed with a similar motion calling 

for the executive to nominate judges who would take office 

unless two-thirds (later amended to a majority) of the Senate 

disagreed within a set number of d a y s . 3 2 This motion was also 

defeated with only Massachusetts, Pennsylvania, and Virginia 
28 

Ibid. 

Ibid., p. 314. 

29 

5QIbid.„ p. 316. 

31Ibid., p. 317. 

32Ibid. 
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voting for.it. Oliver Ellsworth of Connecticut, called 

for nomination by the Senate with a veto by the executive 

which could be overridden by the Senate,' but no action was 

taken by the convention on the proposal.34 

The Final Decision of the Convention 

On July 24, the Committee of Detail was established 

to take motions that had been approved by the convention 

and to organize them into a proposed constitution. The 

five members of the committee were James Wilson, Edmund 

Randolph, Nathaniel Gorham, Oliver Ellsworth, and John 

Rutledge.^ The judiciary section when referred to the 

Committee provided: 

. . . that a national judiciary be established, to 
consist of one supreme tribunal, the judges of 
which shall be appointed by the second branch of 
the national legislature; . . . . 36 ' 

The section was essentially the same when the Committee 

on Detail reported back to the convention on August 6.37 

When the section came before the convention ori August 23, 

Gouverneur Morris of Pennsylvania opposed it saying he 

looked upon the Senate . .as too numerous for the purpose; 

53,ibid. , p. 346 . 

54Ibid., p. 345. 

Ibid . j p. 362. 

36 lb id., p. 383. 

37Ibid. , p. 391. 
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as subject-to cabal; and as devoid of responsibility."38 

Action was not taken at this time and the section, along with 

other postponed matters, was referred to the Committee of 

Eleven on August 31. When finally reported back, the 

section read that the President ". . . shall nominate and 

by and with the advice and consent of the Senate shall 

appoint . . . judges of the Supreme Court . . . . "4® it 

xtfas approved by the convention on September 7 . T h e following 

day, this provision, along with all other resolutions approved 

by the convention, was presented to the Committee on Style 

and Arrangement composed of William Samuel Johnson of 

Connecticut, Alexander Hamilton of New York, Gouverneur 

Morris of Pennsylvania, James Madison of Virginia, and Rufus 

King of Massachusetts.4^ The Committee on Style reworked 

this section of Article II and when it emerged in final 

form it read, the President: 

. . . shall nominate, and by and with the advice 
and consent of the senate, shall appoint ambassadors, 
other public ministers and consuls, judges of the 
supreme court, and all other officers of the United 
States, whose appointment are not herein otherwise 
provided for.45 . 

38Ibid., p. 517. ' 

Ibid. , p. 569 . 

40Ibid. , p. 575 . 

41 

Ibid., pp. 598-599. 

42Ibid., p. 608. 

^3lb id.; p. 623. 
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On Saturday, September 15, 17 87, four months after the 

convention convened, this section along with the rest of 

the proposed constitution was accepted by the convention 

and ordered to be engrossed.^ 

Aftermath of the Convention 

After approval of the Constitution by the convention, 

the document had to be presented to the thirteen states for 

their approval. According to Article VII of the document, 

it would go into effect when approved by nine of the thirteen 

states. 

After several months of discussion, the efforts to win 

approval were accelerated. In New'York, Alexander Hamilton, 

John Jay, and James Madison (under the pseudonym Publius) 

\tfrote a series of newspaper columns defending and explaining 

the proposed Constitution to the public. Later this series 

of articles became known as the Federalist Papers and is 

generally regarded as the most authoritative explanation of 

the constitution by its authors. In Number 66, Hamilton 

explained the nomination process in these words: 

It will be the office of the President to nominate, 
and with the advice and consent of the Senate, to appoint. 
There will, of course, be no exertion of choice on the 
part of the Senate. They may defeat one choice of the 
Executive, and oblige him to make another; but they 
cannot themselves choose-- they can only ratify or reject 
the choice he may have made. They might even.entertain 

44Ibid., p. 652, 
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a preference to some other person at the very moment 
they were assenting to the one proposed, because there 
might be no positive ground of opposition to him;- and 
they could not be sure, if they withheld their assent, 
that the subsequent nomination would fall upon their 
favorite', or upon any other person in their estimation 
more meritorious than the one r e j e c t e d . 4 5 

Hamilton commented further in Number 76 of the essays saying, 

. . . that one man of discernment is better fitted to 
analyze and estimate the peculair qualities adapted 
to particular offices than a body of men of equal or 
perhaps even of superior discernment. 

the sole and undivided responsibility of one 
man will naturally beget a livelier sense of duty and 
a more exact regard of reputation. He will, on this 
account, feel himself under stronger obligations, and 
more interested to investigate with care the qualities 
requisite to the station to be filled, and to prefer 
with impartiality th.e persons who may have the fairest 
pretensions to them. He will have fewer personal 
attachment to gratify than a body of men who may each 
be supposed to have an equal number; and will be as 
much the less liable to be misled by the sentiments 
of friendship and of affection.46 

These articles helped win public support and acceptance 

of the Constitution more than any other single action. 

After the Constitution was ratified in June, 1789, the 

first administration headed by President George Washington 

was established. It became the task of President Washington 

and the first Senate to implement the appointment process. 

When Washington's first nomination--that of William Short 

as American charge d'affairs in France--was sent to the Senate, 

senators were unsure as to what they should do with the 

^Alexander Hamilton, James Madison and John Jay, The 
Federalist Papers (New York, 1961), p. 405. 

46 Ibid., pp. 445-456 
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nomination- John Adams, Vice-President of the United States 

and President of the Senate, stated that he believed he 

should upon receiving the nomination rise and ask each of 

the senators if he concurred with the nomination. Several 

senators believed a secret ballot should be taken, while 

others believed the voice vote would suffice. Since the 

Senate would be establishing a precedent with whatever 

plan it elected to follow, a committee was chosen to confer 

with the president regarding the appointment process. 

After the committee consulted President Washington, it 

was decided that appointments be sent in writing to the 

Senate where they would be approved or rejected by a voice 

A R 

vote. The process today is essentially the same as it 

was in 1789. The first step in the appointment process 

is for the president to send the nomination in writing to 

the Senate where it is referred to the appropriate committee 

(the Judiciary Committee for Supreme Court nominations) 

for purposes of hearings and questioning the nominee. The 

committee than makes its recommendations to the full Senate 

which decides whether to confirm or reject the nomination. 

This is basically the same process that is used by President 

Richard M. Nixon in 19 71. 

^Joseph P. Harris, The Advice and Consent of the Senate 
(Berkeley, 19 5 3), pp. 37-3?." 

A O 

"•" Joseph E. Kallenbach, The American Chief Executive 
(New York, 1966), p. 395. 
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.Suggestions to Change the Process 

Since the adoption of the Constitution in 1789, 

several plans have been proposed to change the mode of 

selecting Supreme Court judges. As early as 1808, James 

Hillhouse, Senator from Connecticut, suggested that the 

House of Representatives be given a voice in the appointment 

process commensurate with that of the Senate. In 1818, 

William J. Lewis, Representative from Virginia, and later in 

1867 and 1868, Amasa Cobb, Representative from Wisconsin, 

suggested that the sole power to appoint member of the 

Supreme Court be given to. both houses of Congress.^ 

Between 1889 and 1926, thirteen constitutional 

amendments were proposed in Congress each calling for 

election of the Supreme Court. Eleven of these called 

for electing eight justices from each of the judicial circuits 

and choosing the Chief Justice at large. Two proposals 

called for electing all the justices from the circuit 

.court districts and for the justices to choose the Chief 

Justice from those e l e c t e d . N o n e of these received 

sufficient votes for submission to the states for ratification 

Several proposals have been made since 1926 to change 

the method of selecting Supreme Court justices. One of the 

most recent was suggested by George Smathers, Senator from 

John R. Schmidhauser, The Supreme Court: Its Politics, 
Personalities and Procedures (New~York7 I960), p. 10. 

5^Ibid.; pp. 10-11. 
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Florida, whose plan limited the president by requiring that 

all nominees to the Supreme Court have at least five years 

judicial experience on an inferior federal court or one of 

the highest state courts, but this plan was not made into a 

formal amendment.51 

In order for the appointment process to be changed an 

amendment to the Constitution would have to be approved, and 

to date none of the proposals have garnered enough support 

in Congress to be submitted to the states. Except for a 

few minor changes, such as approval by the American Bar 

Association and clearance by the Federal Bureau of Investigation, 

the process of appointment of justices of the Supreme Court 

has remained the same for the last 182 years. 

5-*-Ibid. , p. 11. 



CHAPTER II 

SENATE REJECTIONS OF SUPREME COURT 

NOMINATIONS (1789-1967) 

Introduction 

"There is no question, of course, that the Senate 

possesses a veto over a nomination to the Court . . . if 

it chooses to exercise it." This is how Henry J. Abraham, 

a well known scholar of the judiciary, described the 

Senate's role in the confirmation process. Twenty-two 

times in the 178 years from 1789 until 1967 the Senate 

exercised this veto power. Not even George Washington was 

spared by the Senate. 

A total of 130 nominations were made to the Supreme 

Court during this period. Of this number, 107 were confirmed, 

by the Senate as shown in Table I; however, only ninety-

nine or 92.5 per cent of those confirmed were accepted. The 

other eight did not serve on the Court for various reasons. 

Edwin M. Stanton died before taking the oath of office. On 

the other hand, John Q. Adams declined the appointment because 

he believed he was too involved in party politics and knew 

7 
too little law. The remaining twenty-two nominations were 

•'•Henry J. Abraham, The Judicial Process (New York, 1962), 
p. 7 3. 

Charles Warren, The Supreme Court in United States 
History, Vol. I (Boston", 1926)"," p. 4157 
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TABLE I 

SENATE ACTION ON SUPREME COURT 
NOMINATIONS (1789-1967)* ' 

Action Taken 

. Nominations 

Action Taken 
1789-1897 
86** (100%) 

1898-1967 
44 (100%) 

Total 
130 (100%) 

Confirmed 

Re j ected 

64 (74.4%) 

21 (24.4%) 

43 (97.7%) 

1 (2.3%) 

107 (82.3%) 

22 (16.9%) 

Accepted 

Declined 

56 (87.5%) 

8***(12.5%) 

43 (100%) 

0 

99 (92.5%) 

8 ( 7.5%) 

^'Source: Compiled from Joseph P. Harris, The Advice and 
Consent of the Senate (Berkeley, 1953), p. 438n; Glendon A. 
Schubert, Constitutional Politics (New York, 1960), p. 44; 
and Charles Warren, The Supreme Court in United States History 
Vol. II (Boston, 1926), pp. 757-763. 

**The nomination of William Paterson was recalled. 

***The nomination of Edwin M. Stanton who died before 
taking the oath of office is included here. 

rejected with all but one of the rejections coming before 

1897. Of the eighty-six nominations before 1897, almost 

one-fourth were not confirmed by the Senate. The Seriate 

can and has prevented presidents from appointing personal 

choices to the Supreme Court. 

Some presidents have had greater success in getting 

Senate confirmation than others. President Tyler had five 

of his nominations vetoed by the Senate, while Presidents 
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Fillmore and Grant each had three nominees refused. Table 

II provides a breakdown of the number of nominees rejected 

in each administration. 

TABLE II 

PRESIDENTS AND REJECTIONS OF SUPREME 
COURT NOMINATIONS (1789-19 71)* 

Political Number of Number 
Pres ident Party Term Appointments Re j ected 

Washington Federalist 1789-1797 14 1 
Adams Federalist 1797-1801 4 0 
Jefferson Dem. - Rep. ** 1801-1809 3 0 
Madison Dem.- Rep. 1809-1817 5 1 
Monroe Dem.- Rep. 1817-1825 1 0 
Adams, J.Q. Dem.- Rep. 1825-1829 2 1 
Jackson Democrat 1829-1837 6 1 
Van Buren Democrat 1837-1841 4 0 
Harrison, W. Whig 1841 0 0 
Tyler Democrat 1841-1845 6 5 
Polk Democrat 1845-1849 3 1 
Taylor Whig 1849-1850 0 0 
Fillmore Whig 1850-1853 4 3 
Pierce Democrat 1853-1857 1 0 
Buchanan Democrat 1857-1861 2 1 
Lincoln Republican 1861-1865 5 0 
Johnson, A. Republican 1865-1869 1 1 
Grant Republican 1869-1877 8 3 
Hayes Republican 1877-1881 3 1 
Garfield Republican 1881 1 0 
Arthur Republican 1881-1885 3 0 
Cleveland Democrat 1885-1889 2 0 
Harrison, B. Republican 1889-1893 4 0 
Cleveland Democrat 1893-1897 4 ' 2 
McKinley Republican 1897-1901 1 0 
Roosevelt, T. Republican 1901-1909 3 0 

*Source: Compiled from Marjorie G. Fribourg, The 
Supreme Court in American History (Philadelphia, 1965J. 
pp. 181~18l>; Charles Warren, The Supreme Court in United 
States History, 
and New Yô If 

Vol. II (Boston, 1926), 
Times, April 9, 1970, Sec. 

PP 
1, 

. 757-763; 
p. 32. 

**TheI Democratic-Republican Party. 
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TABLE 11- - Continued 

Political Number of Number 
Pres ident Party Term Appointments Rej ected 

Taft Republican 1909-1913 6 

> 

0 
Wilson Democrat 1913-1921 3 0 
Harding Republican 1921-19 23 4 0 
Coolidge Republican 192-3-1929 1 0 
Hoover Republican 1929-1933 4 1 
Roosevelt, F. Democrat 1933-1945 9 0' 
Truman Democrat 1945-1953 4 0 
Eisenhower Republican 195.3-1961 5 0 
Kennedy Democrat 1961-1963 2 0 
Johnson Democrat 1963-1969 4 2 
Nixon Republican 1969-1971 4 2 

It would seem safe to assume that the Senate would 

receive the presidential nomination, study it, and vote 

to approve or reject it; however, this has not been the 

case. Of the twenty-two rejections between 1789 and 1967, 

only nine we re rejected by an outright vote on the nomi-

nation. The other thirteen nominations were rejected 

in one of these ways: Senate postponement of the 

.nomination; forced withdrawals; or Senate refusal to 

act on the nomination at all. More than half of the 

nominations were not voted on by the Senate. Table 

III indicates the methods used by the Senate to kill 

Supreme Court nominations between 1789 and 1967 and the 

number rejected by each method. 
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TABLE III 

METHODS USED TO DEFEAT NOMINATIONS 
(1789-1967)* 

Method Number 

Senate vote 9 

Postponement 5** 

Forced withdrawals . . . . . . . 3 

Failed to act on nomination at all 5 

*Source: Compiled from Joseph P. Harris, The Advice 
and Consent of the Senate (Berkeley, 1953), p. 438n; and 
Charles Warren, The Supreme Court in United State's History, 
Vol. II (Boston, 1926), pp. 753-767. 

**President Tyler's nomination of Reuben H. Walworth 
was postponed and later withdrawn. 

Reasons for Rejections 

Over the years, the Senate's rejections can be 

attributed to five basic reasons as shown in Table IV: 

the privilege of senatorial courtesy, the limited ability 

of the nominee, the nominee's involvement with a political 

question, or opposition to the appointing President. 

Several reasons wTere the basis for some of the refusals, 

but usually there was one predominant reason for the 

Senate's rejection. As can be seen in Table IV, more 

than half of the twenty-two rejections were due to the 

Senate's opposition to the appointing President. 



TABLE IV 

REASONS FOR SENATE REJECTIONS 
(1789-1967)* 

22 

Appointing 
Reason Nominee Year President 

Senatorial Courtesy. Hornb loiter 1893 Cleveland 
Peckham 1894 Cleveland 

Limited Ability of the Wolcott 1811 Madison 
Nominee Williams ** 1873 Grant 

Political Unreliability Cushing** 1874 Grant 
of the Nominee 

Involvement with a Rutledge** 1795 •Washington 
Political Question Taney 1835 J ackson 

Woodward 1845 Polk 
Hoar 1869 Grant 
Parker 1930 Hoover 

Opposition to Appointing Crittenden 1828 Adams, J.Q. 
President Spencer 1844 Tyler 

Walworth 1844 Tyler 
King*** 1845 Tyler 
Read 1845 Tyler 
Bradford 1852 Fillmore 
Badger 1853 Fillmore 
Micou 1853 Fillmore 
Black . 1861 Buchanan 
Stanbery 1866 Johnson, A. 
Matthews 1881 Hayes 

*Source: Compiled from Henry J. Abraham, The 
Judicial Process (New York, 1962), pp. 77-79; and Joseph 
P. Harris, The Advice and Consent of the Senate (Berkeley, 
1953), pp. 303-305. " " ~ ~ 

**Indicates Chief Justice nominees. 

***Edward King was nominated by President Tyler 
twice and was refused confirmation both times. 
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.Privilege of Senaterial Courtesy 

Senatorial courtesy became an unwritten law of the land 

in the early history of the United States. It is the 

process whereby the President confers with the senators from 

the nominee's home state as to the acceptability of the 

nominee. Although it is highly effective in appointments • 

to lower courts, usually this process is not a stumbling 

block to a Supreme Court nomination. Only twice in the 

history of the United States has the privilege been 

invoked against a nominee to the highest court in the land. 

Both instances involved nominations made by Grover Cleveland. 

Upon the death of Justice Samuel Blatchford on July 7, 

1894, Cleveland appointed William B. Hornblower and later 

Wheeler E. Peckham to fill the Supreme Court seat.^ Both 

were recognized as outstanding lawyers of their time but 

were aligned to a political party faction that was opposed 

to David Hill, Senator from New York. Both of these 

.nominees were rejected on.Hill's appeal to the rule of 

senatorial courtesy.4 

In two other cases, the rule of senatorial courtesy 

was a secondary issue. These were President Tyler's ' 

nomination of Reuben H. Walworth and President Polk's 

nomination of George W. Woodward.5 

^Charles Warren, The Supreme Court in United States 
History. VoL II (Boston, 1926), p. 719. 

4joseph-P. Harris, The Advice and Consent of the Senate 
(Berkeley, 1953), p. 90. 

^Warren, 0£. cit., II, pp. 115, 147. 
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The Limited Ability of the Nominee 

Of the 130 nominations to the Supreme Court, the question 

of the nominee's ability was the basis for rejection in 

only two cases. In 1811, James Madison appointed Alexander 

Wolcott to fill a vacancy on the Court due to the death of 

William Cushing. Wolcott's fellow Republicans considered 

him . . to be a man of limited a b i l i t y . T h e press at 

the time opposed him because . . he lacked the required 

legal ability and experience."'7 The Senate defeated the 

nomination by a vote of twenty-four to nine.8 Other factors 

also figured in the Wolcott rejection and will be discussed 

later. 

When Chief Justice Salmon Chase died in May, 1873, 

President Grant had the duty of appointing a successor. 

The names of several outstanding jurist including Benjamin 

R. Curtis, William M. Evarts, and Samuel F. Miller were 

mentioned as possible nominees. However, President Grant 

first offered the position to Roscoe Conkling, a personal 

friend and Senator from New York, but Conkling declined 

the honor.9 Much to the surprise of the American Bar 

Association and the nation, Grant then nominated George H. 

Williams, his Attorney General. Opposition to the nomination 

developed quickly. Most of the criticism against Williams 

^Abraham, ojd. cit. , p. 79. 

7 

Harris, op. cit., p. 50. 

^Warren, oj). cit. , II, p. 7 58 . 

9 Ibid., pp. 551-553. 



was based on his legal experience. His judicial career 

had consisted of six years as judge of a district court 

in Iowa and four years as Chief Justice of the Oregon 

Territory. Many people believed these positions did not 

qualify a person to sit on the Supreme Court.^ .An 

article in the Springfield Republican said the "!. . . 

nomination surprised and disgusted every lawyer in the 

U. S. who has the honor of his profession at heart. It 

fell like a blow upon every respectable member of the 

Federal J u d i c i a r y . 1 A n article in the American Law 

Review described the nomination as follows: 

Mr. Williams has, within a few years, been called 
to fill, in rapid succession, some of the most 
exalted places under our government; as a Senator, 
as a member of the Joint High Commission, and 
lastly, as the official head of the American Bar, he 
has had ample opportunity for the display of great 
talents, and in all these positions he has 
acquitted himself in such a manner as neither to 
invite distinguished praise, nor, except in the 
Pacific Railroad Case, to provoke much adverse 
criticism. IT~the public have seen in him, as yet, 
little to justify his selection for the high 
promotion with which the President has honored 
him they have seen nothing to indicate that in his 
hands the dignity of his great office will be 
lowered or its power used unworthily . . . . -We 
cannot conclude without expressing our regret 
that the President, in making this, the most 
important appointment of his Administration, has not 
improved the opportunity to make such a choice from 
the eminent lawyers of the country as the people 
had a right to expect. ^ 

1 0 lb id., pp. 554-555 . 

"^Springfield Republican, January 2, 1874, quoted in 
Harris, op.~~cit. , p. 76. 

- i o 

•^American L_aw Review, January, 1874 , quoted in Warren. 
op. cit., II, pp. 5 53-555. 
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Under fire from the American Bar Association and the press, 

Williams.requested that Grant withdraw his nomination five 

weeks after it had been submitted to the Senate. 

Political Unreliability of the Nominee 

After the withdrawal of Williams' name, Grant next 

appointed another personal friend, Caleb Cushing. Cushing 

was a highly qualified lawyer. He had been Attorney General 

of the United States, Judge of the Supreme Judicial Court 

of Massachusetts and American counsel at the Geneva 

Arbitration.-*-4 Cushing's qualification as a lawyer would 

have assured his confirmation had it not been for his unstable 

political life. Cushing was described as a ". . . veritable 

political chamelon, . . . ."15 various times in his 

political life, he had been a Whig, a Tyler Whig, a Democrat, 

a Johnson Constitutional Conservative, and a Republican. 

A letter which Cushing had written to Jefferson Davis, 

President of the Confederate States of America, introducing 

a young man who was returning to Texas was also brought 

out and used to portray Cushing as a pro-slavery Democrat 

and as being sympathetic to the South during the Civil 

W a r . I ? Under pressure, Grant again withdrew a nomination. 

13 
Abraham, op. cit., p. 79. 

1^Warren, 0£. cit., II, p. 557. 

15 

Ab rah am, op. cit., p• 79. 

16Ibid.• 

^Harris, ojd. cit. , p. 76. 
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Involvement with a Political Question 

Nominees being involved in political questions or 

problems which aroused strong feelings on the part of the 

public, some senators, or an organized pressure group has 

resulted in the nominee's failure to be confirmed. in 

six of the twenty-two refusals, this was the primary reason. 

One of George Washington's first appointees to the 

Supreme Court was John Rutledge of South Carolina. Rutledge 

served on the Court from 1789 to 1791 when he resigned to 

become the chief justice of South Carolina's Supreme Court. 

In 1795, John Jay resigned his position as Chief Justice 

of the United States Supreme Court. Rutledge wrote a 

letter to Washington seeking the nomination which 

Washington, in response, offered to him.18 Congress was 

in recess at this time so the Senate could not consider the 

nomination; therefore, Rutledge served as Chief Justice on 

an interim appointment from July 1, 1795, until December, 

1795.1® However, before Rutledge journeyed to Philadelphia 

to open the August term of the Supreme Court, he ". . . 

committed a faux pas that made him most obnoxious to all 

2 0 

good Federalists." In June, 179 5, the Senate had approved 

the Jay Treaty with Great Britain. The treaty was being 

18Ibid., pp. 42-43. 

•^Warren, oj>. cit. , II, p. 758. 

?n 
Ernest S. Bates, The Story of the Supreme Court (New 

York, 19 36),-p. 19 5. " ™ 
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attacked by anti-British groups and supported by the 

F e d e r a l i s t s . I n a speech in Charleston, South Carolina, 

Rutledge criticized the treaty ". . . because it did not 

provide compensation for the slaves carried off by the 

British during the Revolution, such compensation having 

been one of the numerous claims for which Jay had failed 

2 2 

to secure recognition." Charges that Rutledge was insane 

were made in response to the speech by Timothy Pickering, 

Secretary of State, and Oliver Wolcott, Secretary of the 

T r e a s u r y . 2 3 Federalist papers in the North also opposed 

his appointment.Rutledge's nomination was rejected 

by the Senate. Thomas Jefferson responded to the rejection 

by stating that, "The rejection of Mr. Rutledge by the Senate 

is a bold thing, because they cannot pretend any objection 

to him but his disapprobation of the treaty. It is, of couse, 

a declaration that they will receive none but Tories hereafter 

into any Department of the Government."2^ 

Rutledge's rejection resulted in the establishment of 

•a senatorial precedent in confirmation proceedings. Here-

after, the Senate could inquire as to the political ideas 

2-J-Harris, ojd. cit. , p. 43. 

22gates, op. cit., p. 64. 

2 3 Ibid. 

2^Harris, op. cit., p. 43. 

25xhomas Jefferson, Writings (Bergh ed.), IX, p. 318, 
quoted in Ibid. 
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of the nominee and could reject a nominee whose ideas were 

not consistent with a majority of the Senate. 

Political involvement also helped to insure the 

defeat of Alexander Wolcott. nominated by James Madison. 

Wolcott, a leader of the Republican Party in Connecticut, 

had been a customs collector in that state for many years 

and had become unpopular with Federalists due to his 

. . vigorous enforcement of the embargo acts."26 As 

stated earlier, he was also considered a man of mediocre 

legal talents. This along with his record as customs 

collector resulted in Wolcott's rejection by the Senate. 

Andrew Jackson nominated Roger B. Taney to be an 

Associate Justice on the Supreme Court in January, 1835. 

Taney's name had been before the Senate earlier when. Jackson 

had nominated him to be Secretary of the Treasury. He 

became the first cabinet appointee to be rejected by the 

Senate.^7 Taney was recognized as a highly qualified person, 

and his nomination was supported by John-Marshall who was 

Chief Justice of the Supreme Court at the time. However, 

opposition to Taney came from Whigs who held his record as 

an executive official against him. As Secretary of the 

Treasury, Taney had carried out Jackson's directive to remove 

26Ibid., p. 50. 

2?Ibid., p. 59. Taney served as Secretary of the 
Treasury for nine months in a recess appointment. 
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all government funds from the Bank of the United States. 

The Senate had wanted the funds to remain in the bank.^k 

Charles Warren described the Senate's reaction stating that, ' 

"their denunciations of the nominee were .violent in the 

extreme, and they thrust aside all consideration of his 

preeminent professional qualifications, in their desire to 

punish him for his acts as an executive o f f i c i a l . L e s s 

than two months after the nomination, the Senate voted to 

postpone consideration of the nomination indefinitely by 

7 A 

a vote of twenty-four to tx^enty-one. ~*u However, Jackson 

did not accept defeat easily. In December, 1835, Jackson once 

again nominated Taney to the Supreme Court to replace John 

Marshall as Chief Justice. Outcries again came from the 

press and leading Whigs. Defeat would probably have occurred 

a'second time if John Tyler, Senator from Virginia, had not 

resigned and been replaced by- a Jacksonian Democrat thus 

giving the Democrats control of the Senate.31 

On December 23, 1845, James Polk nominated George W. 

Woodward, a judge in a lower Pennsylvania court, to the 

Supreme Court. Although Woodward was considered a qualified 

person, he had been tagged as somewhat radical in his views. 

? 8 
Bates, ojo. cit. , p. 136. 

^Warren, 0£. cit., I, pp. 798-799. 

30 
Harris, op. cit., p. 63. 

" I b i d . " ~ ~ 



Woodward had gathered opposition from members of his political 

party and from Irish Americans with a speech he had made 

containing "'native American sentiments.'1"-52 Because of 

this and opposition of the Senator from Pennsylvania, 

Woodward was rejected by the Senate. 

. Another rejection for involvement in a political 

question came when Grant appointed Ebenezer R. Hoar in 1869. 

Hoar, Grant's Attorney General, received favorable sxapport 

from the press and the public. An article in the Nation 

said Hoar's appointment " . . . would improve the image of 

the Supreme C o u r t . " ^ 3 However, strong opposition developed 

in the Senate. Reasons given by senators for opposition 

were Hoar's opposition to the impeachment of Andrew Johnson, 

his support of civil service reform, the persons he had 

recommended to Grant for circuit judges, his brusque manners, 

and a desire for the appointment of a lawyer from the S o u t h . 3 4 

When the vote was taken, the Senate had rejected Hoar's 

nomination by a vote of thirty-three to twenty-four.35 

The last nomination to be defeated by the Senate for 

the nominee's involvement in a political issue came in 1930, 

thirty-six years after the last rejection for any reason. 

In 1930, Herbert Hoover nominated John J. Parker, a federal 

32warren, ojp. cit. , II, p. 147 

33 
Harris, o£. cit., p. 75. 

3%arren, op. cit. , II, p. 503. 

35 
Abraham, op. cit., p. 78. 
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judge in Ngrth Carolina, as an Associate Justice. He became 

the fourth nominee of the twentieth century to meet Senate 

opposition due to his political philosophy. Louis Brandeis, 

in 1916, Harlan F. Stone in 1925, and Charles Evans Hughes 

in 1930 had all faced opposition for their political philo-

sophies, but all three had been confirmed.^6 Three groups-

opposed Parker. Organized labor objected to Parker because 

of a decision he had made in The Red Jacket Case of 1927. 

In the Case, he had upheld the validity of yellow-dog c o n t r a c t s . 3 7 
t 

Negroes opposed Parker's nomination because of anti-Negro ; 

statements he had made ten years earlier in his campaign 

for Governor of North Carolina.^ .Parker had stated that 

. . . the participation of the Negro in politics is a | 
1 

source of evil and danger to both races and is not desired 

by the wise men in either race or by the Republican party i 

of North C a r o l i n a . ' A third group, Progressive Republicans, ; 

opposed Parker for his conservative economic views.^0 Parker's 

nomination came in a congressional election year; battle 

lines were drawn. Parker's confirmation would mean a 

•^Harris, op. cit., p. 303. 

37United Mine Workers of America v. Red Jacket 
Consolidated Coal and Coke Company, 18 Fed., 839 (1927). 

38Abraham, 0£. cit., pp. 78-79. 

^Glendon A. Schubert, Constitutlonal Politics 
(New York, 1960), p. 49. 

^Abraham, op_. cit., p. 79. 
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major defeat for organized labor and Negroes and"a victory 

for Hoover. An unfavorable report was filed by the Senate 

Judiciary Committee, and Parker was rejected.^ 

Opposition to the Appointing President 

The remainder of the nominations were not confirmed 

because of the Senate's opposition to the appointing president, 

Opposition was the result of a conflict between the president 

and the Senate or because the president was a lame duck. 

It is interesting to note that only two of these nominations . 

were refused by a direct vote of the Senate. 

John Q. Adams nominated John J. Crittenden to the 

Supreme Court in 1828. Henry Clay had recommended Crittenden 

to Adams. Crittenden was considered to be an eminent 

lawyer and had been a senator from Kentucky; he also had 

the backing of Chief Justice John Marshall.42 The Senate 

was controlled by the Democrats, and it became evident that 

the Senate did not intend to vote on the nomination. The 

Democrats planned to postpone action on the nomination in 

order to allow the incoming president, Andrew Jackson, a 

Democrat, to fill the v a c a n c y . 4 3 Two months after Adams 

41Schubert, OJD. cit. , p. 49. 

42warren, op_. cit. , I, p. 701 

43Abraham, oj3. cit., p. 77. 
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had submitted the nomination, the Senate voted twenty-

three to seventeen to postpone consideration of Crittenden's 

nomination indefinitely.^ 

The Senate had once again established a precedent--the 

right to prevent.a lame duck president from appointing 

members to the Supreme Court. When the Senate had refused' 

to vote on Crittenden, Whigs cried that that postponement 

was . . partisan and it interfered with the work of the 

court.Nevertheless, the Senate was to use this means 

of refusing a presidential nomination to the Court several 

more times. 

John Tyler's first nominee to the Supreme Court was 

John C. Spencer, a New York lawyer, who had served as Tyler's 

Secretary of War and Secretary of Treasury. These posts in 

themselves contributed to his defeat. A split existed in 

the Whig party between the follox^ers of Tyler and Henry 

Clay. Clay Whigs labeled Spencer a traitor to his political 

•party because he had accepted the appointments from Tyler.46 

Erastus Root of New York responded to the nomination by 

saying, "'I have no confidence in the political integrity 

of Mr. Spencer, . . . . He was always first to foist 

himself into any political party which could give him 

hopes of preferment . . . .'"47 ^he nomination was rejected 

^^Warren, 0£. cit. , I, p. 704. 

4^Ibid., p.'702. 

^Harris, o£, cit. , pp. 67-68. 

4 7 
Letters of Erastus Root in John J. Crittenden Papers 

•* f r-1 _ T.T _ _ T T 1 1 1 " ~~ 
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by a vote of twenty-six to twenty-one. Senator Crittenden 

described the rejection as follows: 

I consider the rejection of Spencer as one of the 
very best acts of the Senate. His confirmation would 
have been a plain violation of all public political 
morality and would have been to make the Supreme 
Court an asylum for broken down, disgraced and guilty 
politicians. As far as I can hear^ the people 
everywhere approve his rejection. 

Charles Warren, a recognized authority on the Supreme Court, 

said that although the rejection was ". . . placed upon 

high moral grounds, the fact was that it was due solely 

to Whig politics."49 

Three of John Tyler's nominees failed to get confirmation 

due to the " . . . hope and expectation on the part of the 

Clay Whigs that their leader would win the election in 1844."50 

In March, 1844, Tyler nominated Reuben H. Walworth to the 

Court. Conflicts between Tyler and the Whigs were sure to 

spell doom to any nomination Tyler made. While the Walworth 

nomination was pending, another justice died thus giving 

Tyler a second seat to fill. On June 5, 1844, he selected 

Edward King, a judge and outstanding lawyer from Pennsylvania. 

However, little hope existed for the confirmation of either 

Walworth or King. Senator Crittenden, who had been defeated 

due to appointment by a lame duck president, still wanted 

^Letters from Crittenden in Francis Granger-Thur1ow 
Weed Papers MSS, quoted in Ibid., p. 112. ™ 

4 9 Ibid., p. 113. 

^Abraham, o£. cit., p. 77. 
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to be on the Supreme Court. If Clay could be elected president, 

he would-almost be assured the nomination.^ Whig news-

papers also joined the Whigs in the Senate in opposing 

Tyler's nominations. An article in the National Intelligencer 

stated: '"Better the Bench should be vacant for a year, 

than filled for half a century by corrupt or feeble men, 

a partisan committed in advance to particular beliefs. "52 

When the Senate adjourned on June 15, 1844, the nominations 

were tabled--a sure death for any n o m i n a t i o n . ^ In December, 

1844, King was renominated by President Tyler, but two 

months later the name was withdrawn.^ 

Clay failed in his bid for the presidency in 1844, 

and John Tyler made one last attempt to fill the vacancies 

on the Supreme Court before his term of office ended. He 

submitted the names of John Meredith Read and Samuel Nelson 

to the Senate. At the time of his nomination, Nelson was 

Chief Justice of the New York Supreme Court and was a man 

of outstanding legal ability. His nomination was approved 

by the Senate within two weeks.^ Read, however, was not 

quite so fortunate. Read's appointment had brought both 

^IWarren, o£. cit., II, pp. 115-116. 

^National Intelligencer, April 26, 1844, quoted in 
Tbid., p. 117. 

53Ibid. , p. 117 . 

54Ibid., p. 119n. 

55 Harris, o£. cit. , p. 68. 



good and bad reaction. Richard Peters described Read, 

. . as suited for a Judge as I am for an admiral.1"56 

James Buchanan responded that, '"There are few lawyers, if 

any, in Philadelphia his superior, a man of firmness, 

energy and industry . . . . He holds a ready and powerful 

political pen and is a gentleman of the strictest honour 

and integrity.'"57 Nevertheless, the Senate adjourned 

without considering Read's nomination. He became Tyler's 

fourth nominee to be refused confirmation; however, it was 

the fifth rejection since King was refused approval twice. 

Millard Fillmore's nomination of Edward A. Bradford was 

also rejected because of the Senate's opposition to the 

President. Bradford, a Louisianan, was considered to be an 

outstanding lawyer and lived in the circuit the vacancy 

would include, but the Senate did not even act on the nomination 

before it adjourned.^8 A Washington dispatch to the New 

York Tribune on August 27, 1852, stated that rejection of 

the nomination was certain.^ Failure to act could be 

attributed to the Senate's wanting to allow the new president 

to appoint a justice.^0 

56John McLean Papers MSS, quoted in Warren, o£. cit. , II 
p. 119. 

57Works of James Buchanan, VI, quoted in Ibid., p. 120. 

58Harris, 0E* £!£.• > P* 70. Supreme Court justices were 
still riding circuit at this time. The justices were not lelieved 
of this duty until the Circuit Courts of Appeal were created 
in 1891. 

59^arreri, OJD. cit. , II, p. 242.n. 

60Abraham, op. cit., p. 77. 
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Fillmore suffered a second defeat when he nominated 

George E. Badger to fill a vacancy on the Supreme Court, 

Badger was a Senator from North Carolina and under the rule 

of senatorial courtesy would, under most circumstances, have 

been confirmed had it not been for the ending of Fillmore's 

Whig Administration, for . . , the Senate will almost 

inevitably treat as a cas d'honneur the presidential 

designation of one of their own members--. . . .'.'61 The 

nomination was criticized also because Badger did not live 

in the circuit he would ride as justice.62 The Senate 

postponed action on the nomination. Warren stated that 

the reason for the postponement was "The Democrats felt 

that Badger was too strong a partisan to warrant his 

confirmation, on the very eve of the retirement of a Whig 

and the accession of a Democratic President. 

Fillmore interpreted the. postponement as a rejection 

and made one last attempt to fill the vacancy. He appointed 

William C. Micou, law partner of the newly elected Senator 

from Louisiana, Judah P. Benjamin, to fill the seat. Once 

again, the Senate refused to confirm a Whig nominee when a 

new Democratic Administration was to take over in less than 

two w e e k s . 6 4 This was Fillmore's third and final defeat. 

63.; 

) 

'Harris, oj). cit, 

Ibid. , p. 73. 

62, 

^Warren, 0£. cit., II, p. 243. 

64 Ibid., p. 245. 
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Another nomination to be rejected by the Senate was 

that of Jeremiah S. Black appointed by President Buchanan. 

At the time of the appointment, Black was Secretary of 

State in Buchanan's Administration. Previously, he had 

served as Buchanan's Attorney General and as chief justice 

of the Supreme Court of Pennsylvania. Black encountered 

opposition from Stephen A. Douglas and his followers and 

from the antislavery p r e s s . ^ 5 Another problem was that 

Buchanan's Administration was ending. Charles Warren in 

his classic on the Supreme Court stated, "The Republicans, 

moreover, were insistent that, as the Democrats had turned 

down Crittenden and Badger, whose appointments had been 

made in the closing days of Whig Administrations, they 

should now take their own medicine and leave the place to 

be filled by President L i n c o l n . W h e n the nomination 

came before the Senate, Black.was rejected by a vote of 

twenty-six to twenty-five. Again, a lame duck president 

was denied the right to appoint a nominee to the Supreme 

' Court. 

The next nominee to be defeated was Henry Stanbery, 

Andrew Johnson's Attorney General. He was nominated by 

Johnson in 1866. Johnson and Congress had already had 

difficulties over many issues, including reconstruction 

65Harris, o£. cit., p. 71. 

^Warren, og_. cit. , II, p. 364. 
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policies. Opposition also existed to the Supreme Court's 

decision.in Ex Parte Milligan in which the Court had ruled 

that the president could not order trial by military courts 

if civil courts were open in the area.67 The Senate avoided 

the issue of Stanbery's nomination by passing a law reducing 

the number of justices on the Supreme Court from ten to 

seven . .as soon as two more should be removed by death;"68 

therefore, there was no need to vote on Stanbery for no 

vacancy existed. 

The last nominee to be rejected for opposition to the 

appointing president was Stanley Matthews. Rutherford B. 

Hayes appointed Matthews to the Court near the end of his 

administration. Matthews had been Attorney General in 

President Buchanan's Cabinet. Newspapers of the day charged 

. . that he was too closely allied with corporate interests 

. . . ."69 For this and political reasons, the Senate 

did not act on the nomination. Hayes was a lame duck 

president and the vacancy would be left for the incoming 

president. Two months later, Matthews once again was 

nominated to the Court; the second nomination by President 

Garfield was confirmed by the Senate. This bears out the 

fact that the Senate was not just opposed to the nominee but 

also to the person making the nomination. 

6 7ex Parte Milligan, 4 Wallace, 2 (1866). 

^^Bates, OJD. cit. , p. 177. 

Warren, oj>. cit. , II, p. 622 . 
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Conclusion 

On twenty-two occasions the Senate refused to approve 

presidential nominations to the Supreme Court. The Senate's • 

reasons were not always justifiable for many of the men were 

highly qualified, but the Senate does not have to justify 

its actions. Although one would hope that politics would not 

be a major factor to be considered in regard to justices to 

the Supreme Court, it has, as has been noted in this chapter, 

usually been the primary reason for a nominee not being 

confirmed. Countless other nominees were questioned as to 

their political beliefs but were able to get Senate confirmation, 

In the twentieth century, the number of rejections 

decreased sharply, but this does not mean the Senate has 

abandoned its role. According to John Frank, "Usually the 

confirmation process either functions without controversy 

or simply raises a quarrel without affecting the ultimate 

result."''® In 19 25, the Senate Judiciary Committee called 

a nominee to testify during the committee hearing. Harlan 

Fiske Stone appeared, and a new precedent was established by 

the Senate. Since 1925, several nominees have been asked to 

appear before the Judiciary Committee including Felix 

Frankfurter in 19 39, Sherman Minton in 1949, and William 

Brennan in 1956. Frankfurter and Brennan appeared before the 

committee, but Minton did not.71 

70john P. Frank, Marble Palace (New York, 1968), p. 48 

71Ibid., pp. 49-50. 
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Today, the nomination process proceeds through various 

steps. The president relies on the Attorney General's 

staff to screen candidates and to stay in contact with Congress 

and interested pressure groups. When the list has been narrowed 

to a few names, a security check is made by the Federal Bureau 

of Investigation. The next step is for the Justice Department 

to submit the name to the American Bar Association's Committee 

on the Federal Judiciary for its approval. The name is then 

submitted to the Senate where it is sent to the Judiciary 

Committee for study. The chairman reviews the F.B.I.report 

and sends a "blue slip" to the Senators from the nominee's 

home state for their views. The Committee studies the nomination, 

conducts hearings, and may call the nominee to appear. The 

Committee votes and makes a recommendation to the Senate. It 

may be favorable or unfavorable. The Senate then decides the 

fate of the nomination. 

The appointment process today is somewhat more involved 

than the one instituted by President Washington. Despite more 

careful consideration of nominees by the Senate, fewer nominations 

have been vetoed. In an attempt to understand the process as 

it now operates, the following chapter will present a case 

study of a recent nomination--that of President Lyndon Johnson 

of Justice Abe Fortas as Chief Justice and its subsequent 

rejection by the Senate. 

72]\'alter F. Murphy and C. Herman Pritchett, Courts, 
Judges and Politics: An Introduction to the Judicial Process 
(New York, 1961), pp. 72-73. 



CHAPTER 111 

THE REJECTION OF ABE FORTAS: A CASE STUDY 

Introduction 

On June 26, 1968, President Lyndon B. Johnson, nominated 

Associate Justice Abe Fortas, to the highest judicial position 

in the United States--Chief Justice of the United States 

Supreme Court.1 The domination was the beginning of one 

of the most heated controversies over an appointment to the 

Supreme Court in the twentieth century, with the final 

result being the second refusal of a nomination in the 

twentieth century and the twenty-third in the history of 

the Supreme Court. 

The Supreme Court is the highest court in the land; 

appointment to it is a great honor to the man selected and 

is of major consequence to the American people. An 

article in Time emphasized the significance of the appointment 

saying that "the President cannot be elected more than 

twice. A Chief Justice can remain at the head of the world's 

most powerful court virtually as long as he lives or desires. 

Initial reaction to the nomination came even before 

Chief Justice Warren's resignation was made public and before 

^At the same time, Johnson nominated Judge. Homer Thornberry 
to fill the vacancy that would be created by Fortas' promotion. 
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a possible successor had been named. .Senator Robert Griffin 

reported several days before the nomination was announced 

that he had heard rumors of Warren's resignation and stated 

that he would oppose any nomination by a lame duck president.^ 

Before nightfall on June 26, the day of the nomination, 

nineteen of the thirty-six Republicans in the Senate said 

that they would oppose the nomination and that a filibuster 

might develop.^ Newsweek described the nomination as follows: 

Few legacies a President leaves his nation are 
more enduringly important--and less predictable--than 
the men he posts to the world's most powerful tribunal, 
the U.S. Supreme Court. Try as he will to fashion a 
Court in his own image, he often finds himself choosing 
among strangers who can disappoint him, as Oliver 
Wendell Holmes disappointed Teddy Roosevelt--and Earl 
.Warren disappointed Dwight Eisenhower. Now, with 
Warren retiring as Chief Justice after fifteen 
momentous years, Lyndon Johnson found himself confronted 
in the waning days of his Presidency with a choice 
that could affect the nation's destiny long after he 
is gone. And when he moved last week, he elected to 
put his trust not in strangers but in two of his 
oldest and dearest friends . . . .5 

This friendship became an issue in the nomination and will 

be discussed later. The Senate floor leaders, Mike Mansfield 

•and Everett Dirksen, responded favorably to the nomination 

and expressed hope that Fortas would be approved.6 

%ew York Times, September 28, 1968, Sec. I, p. 30. 

^New York Times, June 27, 1968, Sec. 1, p. 1. 

•̂ "LBJ Pick a New Chief Justice," Newsweek, LXII 
(July 8, 1968), 17. 

^New York Times, June 27, 1968, 0£. cit., p. 1. 
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In the beginning most Senators believed the nomination would 

get "swift approval."'7 However, the number of opponents 

continually increased, and it appeared that Fort'as' 

nomination as Chief Justice might become the first to be 

rejected since 1795.^ 

Abe Fortas, an Orthodox Jew and son of an immigrant 

cabinetmaker, was reared in Memphis, Tennessee, and as 

a young" man worked in a shoe store and played the violin 

in a dance band to finance his education at Southwestern 

College in Memphis. He attended Yale Law School on scholarship 

and was admitted to the Bar in Connecticut in 1934 and 

in the District of Columbia in 1945.^ Fortas and Johnson 

met in the 1930's when Fortas began working in the government 

bureaucracy arid Johnson was a young congressional aide. 

The friendship grew and in 1948, it was Fortas who argued 

Johnson's case to be the Democratic Senatoral candidate 

in Texas in the November election after Johnson had won the 

Democratic primary with a controversial eighty-seven vote 

•margin. Years later, Fortas served as Johnson's liaison 

with Mrs. John F. Kennedy after her husband's assassination 

7"The Senate: The Fortas Defeat," Time, XCII 
(October 11, 1968), 24. 

^"Supreme Court: What Went Wrong," Newsweek, LXXII 
(September 23, 1968), 30. See also, "The Senate: Judgment 
and the Justice," Time, XCII (August 3, 1968), 19. 

^Hearing before the Committee on the Judiciary on the 
Nominations of Abe Fortas ancT Homer Thornberry, United States 
Senate (Washington, 19 68) , p.. 99. 
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and helped set up the Johnson family trust agreement when 

Lyndon Johnson became President. 

In 1965j when Justice Arthur Goldberg resigned from 

the Court to become Ambassador to the United Nations, 

Johnson appointed Abe Fortas to replace him., After receiving 

a favorable report from the Judiciary Committee, the 

nomination was approved by the Senate with little debate.^ 

When Fortas took his seat on the Court, he aligned himself 

with the activist wing headed by Chief Justice Warren and 

participated in many of the Court's f ive-to'-four decisions 

during the three years he served. With such a background 

of public service and personal friendship, President 

Johnson decided to elevate him to the Chief Justice's 

position upon Earl Warren's retirement in 1968. 

Reasons for Opposition 

Even before the nomination of Abe Fortas became official, 

opposition was developing. After the nomination was announced 

on June 26, critics began expressing their views, and during 

the controversy, five primary reasons emerged as the basis 

for the eventual rejection: the argument that no vacancy 

existed; the contention that the President was engaging in 

cronyism; the fact that the appointing president was a 

-^"LBJ Picks a New Chief Justice," op. cit., p. 17. 

1 1 
Congressional Record, CXI , 89th Congress, 1st. 

Session (Washington, 19 65)7 PP- 19744, 20079. 
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lame duck; the charge that conflicts of interest existed; 

and the contention that the Supreme Court, and Justice 

Fortas, had gone beyond its constitutional responsibilities 

in recent decisions. 

No Vacancy Exists 

The letter in which Earl Warren tendered his resignation 

as Chief Justice stated that he would retire when a successor 

was confirmed. Several senators, including Sam Ervin of 

North Carolina, maintained that no vacancy existed on the 

Supreme Court as long Warren continued to participate in 

court activity and thus that the President was not entitled 

to appoint his successor.^ 

The conditions of Warren's resignation led many to 

believe that this was only an attempt at political maneuvering 

by the President and the Chief Justice to prevent the new 

president, who would most likely be Richard Nixon, from 

appointing'a new Chief Justice. Many believed that Warren 

was saying, "Take Fortas or I shall r e t u r n . A l e x a n d e r 

Bickel, a prominent lawyer in New York, commented, "The 

practice offers subtle opportunities to the President 

and the incumbent Justice to negotiate the succession, 

and it puts to the Senate not just a nomination, but a choice, 

-^Congressional Record, CXIV, 90th Congress, 2d 
Session " (W as ha ng ton, T968'J"7 p. 28577. See Also, Hearings , 
op. cit., p. 22. 

^-^"Supreme Court: What Went Wrong," 0£ . cit., p. 30. 
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thus creating special pressure. "14 ijie New Republic described 

the res ignation as a . . crude collaboration of President 

Johnson and Chief Justice Warren, who has not quite retired 

and who undertakes to remain on the Court if Fortas is 

not promoted, . . . ."15 

When Ramsey Clark, Attorney General of the United . 

States, appeared before the Senate Judiciary Committee in 

July, 1968, he defended Warren's method of resignation. 

Clark stated: 

Since ratification of the Constitution, Presidents 
have frequently and as a preferred method in the 
interest of continuity in government nominated persons 
to every position so defined in the Constitution 
while an incumbent served until his successor could 
relieve him of the duties of office. This Senate 
has not questioned its power to confirm. " 

The Attorney General continued, "every sound principle of 

political science compels the conclusion that interruption 

of government is wrong and inimical to the public interest."17 

Clark provided the committee with examples, of presidents 

nominating and the Senate confirming a successor while the 

retiring person was still serving on the court. On December 

15, 1869, Robert C. Grier had submitted his resignation as 

Associate Justice to President Grant to become effective on 

February 1, 1870; whereupon Grant appointed Edwin M. Stanton 

^Alexander M. Bickel, "Fortas, Johnson and the Senate," 
The New Republic, CLIX (September 28, 1968), 21. 

l5"Fortas vs. Thurmond," The New Republic, CLIX (August 31, 
19 68) , p. 9. • - — -

^Hearings , op. cit. , p. 9. 

1^lb id. 
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on December 20, 1869, and the -Seriate confirmed him the same 

day. According to his coiranission, Stanton was to take office 

on or after February 1, 18 70. Decades later, Chief Justice 

Charles Evans Hughes informed President Franklin D. Roosevelt 

on June 2, 1941, that he would retire the following July 1. 

Roosevelt then nominated Harlan F. Stone, Associate Justice, 

as Chief Justice and Robert H. Jackson to replace Stone on 

June 12. Stone was confirmed on June 27.18 

Clark also cited the resignation of' Horace Gray as a 

direct precedent for Warren's method of resignation. Gray 

notified President Theodore Roosevelt on July 9, 1902, 

that he was retiring from the Court. In his letter, Gray 

stated, "I should resign to take effect immediately but 

for a doubt whether a resignation to take effect at a 

future day, or on appointment of my successor may be more 

agreeable to you."19 Roosevelt re'plied, "If agreeable to 

you, I will ask that the resignation take effect on the 

appointment of your successor."^ 

Senator Ervin, himself a former judge in North Carolina 

and an authority on constitutional questions, was most 

vocal on this issue and responded: 

lb id., p. 11. 

1 9 Ibid. 

20Ibid. 
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. . . .when a man submits a resignation, or announces' 
the purpose to retire in the future, his resignation 
or his retirement is not effective until that date 
happens, and any time before that date arrives, he 
can withdraw his resignation or his retirement and 
resume his office, even though his resignation has 
been accepted by the appointing body and the 
successor has been appointed.2* 

As to the President's right to appoint a new Chief Justice, 

Ervin declared: 

I take the position on this, under the plain 
words of the statute, the President has no power 
to nominate and the Senate has no power to confirm 
the nomination of any Justice--under subsection (b), 
section 28, United States Code 371-~unless the 
Justice has retired, before the appointment is made, 
and that he does that by retiring from regular 
active service. And. I think that is as clear as 
the noonday sun in a cloudless sky.22 

Ervin was joined in his position by Senator Philip 

Hart of Michigan who concurred in the view that no vacancy 

existed but added: 

We have sat around here scores of times and 
never doubted our authority to take action under 
these circumstances. So it is not unreasonable to 
suggest the possibility that motives have nothing 
to do with the question of authority, and revolve 
pretty largely upon the personalities, and the 
politics of the member.23 

Republican Senator Robert Griffin, leader of the opposition, 

summed up the position of the opponents regarding a vacancy 

on the Court this way: 

21lb.id., p. 20. 

22ibid., p. 22. 

23Ibid., p. 37. 
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And never before has there been such obvious 
political maneuvering to create a vacancy so that 
an outgoing President can fill and thereby deny the 
opportunity to a new President about to be elected 
by the people. 

Such maneuvering at a time when the people are 
in the process of choosing a new government is an 
affront to the electorate. It suggests a shocking 
lack of faith in our system and the people who make 
it work. 

It should surprise no one that such a political 
maneuver has been met head-on by a political response 
from within the Senate. Indeed, it would signal a 
failure of our system if there were no reaction to 
such a blatant political move.24 

Erven charged that the Seante was being asked, "Is 

a court with Mr. Warren and Mr. Fortas to be preferred over 

a court with Mr. Fortas and Mr. Thornberry?"25 During the 

debate in the Senate, John McClellan of Arkansas, referred 

to Warren's resignation as conditional. "If he can get 

Fortas appointed, I am confident that he will fix a date 

and depart. Unless that is done, I have every reason to 

suspect . . . he has no intention of retiring now."26 

Cronyism 

One of the first major charges to be levelled against 

the Fortas nomination was by Robert Griffin, who described 

the appointment as ". . . 'cronyism at its worst.'"27 The 

24ibid., p. 46. 

2^Congressional Record, GXIV, op>. cit. , p. 28577 . 

26lbid., p. 28593. 

2'7"Chief Confidant to Chief Justice," 0£. cit. , p. 12. 
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charge was reinforced bo cause -Johnson also appointed Homer 

Thornberry, a personal friend and fellow Texan, to fill 

the vacancy that would be left by Fortas' p r o m o t i o n . 2 3 

Mike Mansfield's response to the cronyism charge was, 

"What better way to know a man than through long a s s o c i a t i o n ? " ^ 

As pointed out above, Fortas had long served as an 

adviser to Johnson prior to his becoming a Supreme Court 

Justice. While Johnson was Vice-President and charged 

with enforcement of equal opportunities, Fortas helped him 

establish rules to prevent discrimination against Negroes 

by companies having contracts with the federal government. 

After Johnson became president, he convinced Johnson to 

establish the Warren Commission to investigate the 

assassination of John Kennedy.30 

Meanwhile, the charge of cronyism was strengthened 

because Fortas, as an Associate Justice, had continued to 

advise President Johnson thus violating the traditional 

separation of powers established in the Constitution. 

An article in the National Review related that Fortas1 

role as a presidential adviser " . . . has ranged from the 

undercover effort to suppress news in the sordid Walter. 

28 Ibid., p. 12. 

? Q 
"In the Showdown Debate on Fortas . . . ." U.S. News 

and World Report, LXV (October 7, 1968) , 76. 

30"Thinking about October," Time, XCII (July 5, 1968), 
pp. 15-16. 

31"The Senate: The Fortas Filibuster," Time, XCII 
(October 4, 1968), 20. 
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Jenkins affair to intimate consulation on the highest levels 

of foreign policy issues (Dominican Republic, Vietman) and 

the domestic economy ( s t e e l ) . F o r t a s ' role as a 

presidential advisor was supported by reports of a phone 

call to Ralph Lazarus, Chairman of the Board of Federated 

Department Stores, regarding Lazarus' statement on the 

cost of the Vietnam War,^3 and rumors that he had recommended 

persons for public office. ̂  Critical of this advisory role, 

as violating the Constitution, Senator Griffin concluded, 

" . . . the Senate does not know how many times Mr. Fortas 

has been consulted, or to the extent to which he has been 

involved, if at all, in actions and decisions of the White 

House while he has been a member of the C o u r t . D e s p i t e 

the charges, however, the amount of influence that Fortas 

had with Johnson probably will never be known since Fortas 

has said he intends ". . .--never to write memoirs or leave 

important papers for nosy historians--. . . ."36 

During his appearance before the Judiciary Committee, 

Fortas attempted to explain his role as an adviser to Johnson 

saying that the subjects discussed were of the greatest 

national importance and that his role had been to listen 

and to summarize the ideas set forth. He explained that 

32uportas v> Fortas," National Review, XX (September 20, 
1968), 896. ' 

3^Hearings, op. cit., p. 227. 

34lb id., p. 103. 

35 lb id.", p. 48. 

•^"Thinking about October, op. cit., p. 16. 
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"the President always turns to me last, and he then expects 

me to summarize what has gone on."37 

Fortas revealed that he and the President had never 

discussed any case pending before the court or decided 

by the court and that he had never recommended anyone for 

a public job.^ 

Even though Fortas maintained that his role as a 

presidential adviser was overstated,^9 he defended it by 

citing precedents for presidents' asking Supreme Court 

Justices for advice beginning with President Washington 

and Chief Justice John Jay. Other examples given were 

President Jackson and Roger B. Taney; President Lincoln 

and David Davis; President Wilson and Louis Brandeis; 

Presidents Harding, Coolidge, and Hoover and Chief Justice 

William Howard Taft; and President Franklin D. Roosevelt 

and Justices Felix Frankfurter, James Byrnes, Owen Roberts 

and Robert Jackson.^® Fortas summarized his role as 

adviser to Johnson by saying, "He gives .me the honor to 

•have some confidence in my discretion and experience in 

law and government."41 

3'/Hearings » op. cijt. , p. 104. 

38Ibid., pp. 183, 103. 

39"The Senate: Fortas at the Bar," Time, XCII (July 26, 
1968), 17. • 

4°He arings, op. cit., pp. 164-165. 

43-Fred Rodell, "The Complexities of Mr. Justice Fortas," 
The New York Times Magazine (July 28, 1968), 65 
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Critics of Fortas repeatedly charged such practice as 

a violation of the separation of powers. Senator Ervin 

said he wished the Associate Justice ". •. . had stuck to 

his 'judicial knitting' instead of acting as an adviser 

to President Johnson."42 Senator Griffin stated " . . . 

that cronies ought not to be approved by the Senate just 

because they happen to be qualified."43 

Conversely, Senator Dirksen's response to the charge 

of cronyism was: 

. . . this is a frivolous, diaphanous--you know what 
that means, don't you--gossamer--you know what that 
means, don't you-- argument that just does not hold 
water. And I have not seen an argument yet that will 
stand up, durably stand up, against the nomination 
and confirmation of the two men who are--whose names 
are before us at the present time.44 

An editorial in Life stated, "Fortas is not a Johnson worshipper 

or dependent. His is one of the best and' subtlest legal 

minds in the U.S."45 

Appointment by a Lame Duck President 

When Lyndon B. Johnson announced on March 30, 1968, that 

" . . . I shall not seek, and I will not accept, the nomination 

of my party for another term as your President, "46 ]ie 

42"As Controversy Mounts--Can Fortas Win Confirmation 
as Chief Justice," U.S.. News and World Report, LXV (August 5, 
1968) , p. 6. 

43"congreSS: A Day of the Latter Sort," Newsweek, LXXII 
(July 22, 1968), 22. ' 

44 Hearings, op. cit., p. 54 

45john K. Jessup, "A Great Court--and its flaws," Life, 
LXV (July 12, 1968), 4. 

4^Lyndon B. Johnson, "The Vietnam War," Vital Speeches, 
XXXIV (April 15. 1968), 389. 
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became a lame duck president. There were almost seven months 

remaining in his term when he nominated Fortas, and Johnson 

found himself faced with the stalling of Congress to allow 

the new president to appoint a new Chief Justice. 

The lame duck appointment was the first reason voiced 

for opposition to Fortas. As noted e a r l i e r , 4 7 o n the day . 

of the nomination, nineteen of the thirty-six Republicans 

in the Senate said they were opposed to a lame duck 

appointment. 

Opponents of the nomination said it appeared to be a 

political move to prevent the appointment of the next Chief 

Justice by Richard N i x o n . 4 8 Senator Hiram Fong of Hawaii 

noted that his only reason for opposing the nomination was 

appointment by a lame duck president.49 Republicans were 

anticipating a victory in November and did not want Johnson 

to deprive a Republican president of the opportunity to 

model his own court.^0 This, along with the belief by many 

that Earl Warren, a fellow Republican, had timed his 

retirement so that Johnson, not Nixon, could make the 

4?Supra, p. 44. 

48"Supreme Court: What Went Wrong," 0£. cit., p. 30. 

49"In the Showdown Debate on Fortas . . . ," op. cit., 
p. 77. 

S0"The Senate: Fortas at the Bar," oj). cit. , p. 17. 
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appointment contributed to the growing opposition.Presi-

dential hopeful Richard Nixon also maintained that the next 

president should make the nomination.52 

In the hearings before the Senate Judiciary Committee, 

Senator Griffin cited precedent cases for those who think 

the nomination should be reserved for the new president. 

Among the examples cited by Griffin were John Q. Adams' 

nomination of John J. Crittenden and Millard Fillmore's 

nomination of Edward A. Bradford.^ He also noted that of 

sixteen lame duck appointments to the Court, nine have been 

rejected and seven have been approved by the Senate. ̂ 4 

Supporters of the nomination pointed out that one 

lame'duck appointment approved by the Senate was that 

of John Marshall, whom John Adams had appointed after he 

lost his bid for re-election with only two months remaining 

before Thomas Jefferson took office.^5 History records 

Chief Justice Marshall as one of the strongest justices 

ever to sit on the court. An editorial in The Christian 

Century charged Griffin . . is himself dragging the matter 

into the realm of politics blatantly relating the appointment 

51"The Fight Against Fortas," Newsweek, LXXII (July 15, 
1968), 27. 

°^New York Times, September 6, 1968, Sec. 1, p. 21. 

S^Supra, p. 33-34, 37. 

^Hearings, op. cit. , pp. 45-46. 

"Enter Fortas," National Review, XX(July 16, 1968), 
6 85. 
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to the political future of candidates next November. ir^6 \ 

Life editorial commented that: "Griffin's chief argument 

was that Johnson is a lame duck and should let the next 

President makethe crucial appointment, as though the Supreme 

Court not only 'follows the election returns' but should 

be forced to anticipate them."*^ 

In reply, Senator Griffin admitted the right of the 

President to make appointments but added that " . . . the 

Senate need not confirm them--and, in this case, should 

not do so."^ Summarizing the position of the opponents 

on this issue, the National Review editorialized:. 

The Constitution assigns the Senate an essential 
role in the appointment mechanism. It should 
exercise that role frankly and vigorously. There 
is good reason to believe the majority of voters 
has shifted to the Right and is preparing to 
elect a Republican President whose administration will 
move at lease some distance away from the ideological 
liberalism that has been in the saddle so long. 
Let the dissenting senators fight the good fight 
to give him the chance to appoint his kind of men 
to the Court, not because Mr. Johnson's appointments 
are illegal or improper or cliquish, but because 
we voters are in the process of repudiating 
what they stand for and don't want to have to wait 
another twenty years to get rid of them.$9* 

56"The Fortas Fracas," The Christian Century, LXXXV 
(August 7, 1968), 984. 

57"The Fortas Mess: No Good Way Out," Life, LXV 
(September 27, 1968), 38B. 

58"Chief Confidant to Chief Justics," op. cit., p. 12. 

S9"gnter Fortas," op. cit., pp. 685-686. 
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Conflict of Interest 

Charges of conflict of interest were also made against 

Fortas. Critics believed he had involved himself in 

situations which might become cases before the courts or 

with persons who might, have business before the Court 

some day. The major areas where conflict of interest was 

charged were the fee Fortas received for a lecture series, 

Fortas' relationship with the Puerto Rican government, and 

participation in executive affairs. 

During the summer of 196 8, Fortas conducted a seminar 

at the American University Law School and received a 

$15,000 fee for the nine week course. To finance the 

seminar Paul A. Porter, Fortas* former law partner, solicited 

$30,000 from five businessmen.60 Half of the money went 

to pay Fortas; the other half went to the college to cover 

the student tuition fees and administrative cost of the 

lecture series.61 Strom Thurmond of South Carolina 

maintained that the lecture series was created to supplement 

Fortas' salary " . . . with money from somewhat questionable 

sources." Senator Griffin agreed saying that the 

60Hearings, op. cit., pp. 1287-88. The five contributors 
were Gustav L. Levy, Troy Post, Maurice Lazarus, John Loeb, 
and Paul D. Smith. 

61New York Times, September 18, 1968, Sec. 1, p. 1. 

62"Supreme Court: What Went Wrong,"o£. cit. , p. 30. 



60 

real issue .was not the fee itself, but the source, of the 

money.^3 

Opponents in the Senate claimed that the acceptance of 

the fee might present a conflict of. interest. The money-

was collected for five men who could possibly appear 

before the Supreme Court in the future.64 On September 

18, 1968 the New York Times declared that the son of Troy 

Post, one of the contributors, was in the process of appealing 

a conspiracy and fraud conviction through the federal courts 

and the case could reach the Supreme Court. The newspaper 

also reported that before Fortas joined the Supreme Court, 

he had been a director of the Greatamerica Corporation, whose 

chairman of the board and president was Troy Post. Fortas 

maintained that he did not know Post was one of the contri-

butors and reminded Senators he had excused himself in 

earlier cases involving former clients and business associates.65 

In addition, conflict of interest charges were made 

concerning Fortas relationship with the government of 

Puerto Rico. As Under Secretary of the Interior, Fortas 

had worked with the Division of Territories and had helped 

establish the Commonwealth of Puerto Rico. When he left 

the Interior Department, he was retained by the Puerto Rican 

6^Congressional Record, CXIV, 0£. cit. , p. 28119. 

64"The Congress: The Fortas Film Festival," Time, XCII 
(September 20, 1968)-, 29. 

65New York Times, September 18, 1968, op. cit., p. 1.. 
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government to represent it in all cases in the United States, 

for which he was to receive $12,000 annually. It was further 

noted that Fortas' former firm was then representing the 

Puerto Rican government.^ 

In 1965, President Johnson had sent Fortas to Puerto 

Rico to act as a secret United States liaison to the exile 

government of the Dominican Republic. While there, Fortas 

worked under an assumed name and established his office in 

the Puerto Rican Governor's summer h o m e . 6 7 Later, as a 

member of the Supreme Court, Fortas participated in a case 

which struck down a New York voting law concerning voting 

by persons literate in Spanish.^ Also, while on the Court, 

Fortas gave a speech, described as strongly supporting the 

Puerto Rican government, at the celebration of Constitution 

Day in San Juan.^® Fortas prefaced his speech with "'I come 

to you today--on this great occasion--as the representative 

of the President of the United States."'70 Fortas' relationship 

with Puerto Rico caused many to question his objectivity 

^^Congressional Record, CXIV, op. cit., pp. 28566-
28567. " 

^"Chief Conficant to Chief Justice," oj). cit. , p. 16. 

^Katzenbach, Attorney General, et. al., v. Morgan, 

et. ux.7 384 U.S. 641 (1965). 

^Congressional Record, CXIV, o£. cit., p. 28567. 

70Ibid. 
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in cases involving that island. Would he disqualify himself 

from a case if a conflict of interest existed? 

Several other charges of conflict of interest involved 

Fortas' participation in executive affairs, including a 

phone call he made and the drafting of presidential messages. 

In the phone call to Ralph Lazarus, Chairman of the Board ' 

of Federated Department Stores, Fortas was said to have 

criticized Lazarus for questioning the cost of the Vietnam 

War. Fortas explained that Lazarus was a personal friend 

whom he had met after leaving the government in 1946 

and that he had served as. legal counsel for Federated 

Department Stores and later as a Vice President of the 

company as well.71 When asked if he thought the call improper, 

Fortas responded: 

I don't know how anybody can be a person and 
not discuss with his friends these days questions 
about the budget and about the Vietnam war. I'm 
a person, too. I am a Supreme Court Justice, but 
I talk to people, and people talk to me. I don't 
see how you can avoid discussing questions like that. 
And with friends, particularly those with whom I 
have had a long business association, I do discuss 
economic problems, just as I am sure everybody else 
does. That is all there is to this, Senator, in my 
view. I may be wrong, but that is all I see to it. 72 

Clifford Hansen, Senator from Wyoming, said cases regarding 

drafting men to fight in Vietnam might reach the court and 

actions such as the phone call present a conflict of interest, 

\tfhich should be avoided by a Supreme Court J u s t i c e . 7 3 

71 
^Hearings, op. cit., p. 2 27 . 

72Ibid.j p. 228. 

7^Congressiona1 Record, CXIV, op.cit. , p. 28 564 
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Fortas was also criticized for helping write presidential 

messages, including Johnson's 1966 State of the Union 

Message and the message ordering troops into Detroit to 

quell racial disturbances. An article in Time credited 

Fortas with writing the Detroit speech.7^ When questioned 

as to his role in preparing this speech, Fortas said he did 

not draft the speech but did see the speech before it was 

delivered.Senator Ervin referred to the precedent 

established during Washington's administration when John 

Jay as Chief Justice refused to give advice to Washington 

on executive matters and said this should have been followed 

by later justices, including F o r t a s . 7 6 

A speech given by Hansen during the floor debate 

summarized the stand taken by many on the involvement of a 

member of the court in executive duties. He said: 

Mr. Justice Fortas,. apparently at the direct 
personal request of the President of the United 
States, has involved himself in events leading to 
the suppression of horrifying race riots, to legis-
lative action following a tragic political 
assassination, to the enunciation of social and 
political programs of this present administration 
in the state of the Union message of the President 
of the United States, and to the suppression of 
criticism of an unpopular war that more than any 
other single thing has divided and disrupted our 
country and brought fear and distrust to our 
citizens.'7 

74 "Chief Confidant to Chief Justice," o£. cit., p.̂  12, 

7 R 
^Hearings, op. ext., pp. 104-105. 

76 Congressional Record, CXIV, 0£. cit. , p. 28561. 

7 7 lb id., p. 28564. 
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He agreed with Senator Stennis of Mississippi who vowed 

that it was "improper" for a member of the Court to 

assist in drafting of Presidential messages.78 

Criticism of Supreme Court Rulings 

"Many people who think the U.S. society is somehow 

sick tend to blame the court for much of the rise in crime, 

the loosening of morals, the racial conflict and the general 

air of permissiveness."79 When Johnson nominated Fortas 

to be Chief Justice, the Senate " . . . was handed a legitimate 

opportunity for a vote of confidence or no confidence in the 

Supreme Court."8® Abe Fortas would now be held accountable 

for his performance and the performance of the entire court. 

Senator Ervin believed one of the major questions 

concerning Fortas was " . . . whether Mr. Fortas has the ability 

and the willingness to subject himself as Chief Justice 

to judicial s e l f - r e s t r a i n t . E r v i n defined judicial 

self-restraint as . . a quality which enables the occupant 

of a judicial office to lay aside his personal notions of 

what he wishes the Constitution or statute to say and to be 

guided solely by what the Constitution or the statute does 

say.82 When the issue was debated on the floor of the Senate, 

78lbid., p. 28746. 

7^"The Congress: The Fortas Film Festival," o£, cit., 
p. 28,. 

^Bickel, p. 22. 

^Hearings, op. cit. , p. 6. 

82Ibi.d. 
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Ervin maintained that Fortas ". . , is either not able or 

8 3 

not willing to perform this obligation." ' Ervin was quoted 

in the U.S. News and World Report as saying Fortas had 

throxtfn . . legal precedent 'into the judicial garbage 
O A 

can' during his years on the High Court.'" 

Other Senators, especially Southerners, criticized 

Fortas and the Court for its activism and viewed Fortas as 

too liberal a successor to Warren. Strom Thurmond said of 

Fortas that . . his decisions have turned loose criminals 

on technicalities, they have allowed communists to teach in 

schools and colleges, they have allowed communists to work 

in defense plants and his decisions have reversed tjie local 
' 

communities and the lower court in the matter of obscenity.' 

John Stennis of Mississippi described Fortas as the fifth 

vote ". . . in the all too numerous 5-to-4 decisions by 

which the court has asserted its assumed role of rewriting 

the Constitution."^ 

While many decisions have been criticized, several 

areas in which the Court has ruled garnered most of the 

attention of opponents'. For purposes of this thesis, the 
^Congressional Record, CXIV, 0]3. cit., p. 28579. 

84"As Controversy Mounts--Can Fortas Win Confirmation 
as Chief Justice," oj3. cit. ,< p. 6. 

8^ * 
~"Ejrtas vs. Thurmond," 0£. cit. , p. 9. 

^"The Senate: Fortas at the Bar," o£. cit. , p. 17. 
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Court's decisions regarding obscenity and the rights of 

persons accused of crime will be discussed. 

The cases concerning the rights of the accused brought 

comments from several senators. Ervin stated that many of 

the cases decided by the Court since Fortas had been a member 

". . . are repugnant to the words and history of the fifth and 

sixth amendments upon which they are allegedly based, . . . ."8 7 

Thurmond complained that . . the court's guarantees of 

defendant's rights sometimes permitted the guilty to go free 

along with the innocent. 

Of all cases heard during Fortas' tenure on the 

court, Miranda v. Arizona was one of the most publicized 

and most criticized. The Miranda case dealt with the 

admission of confessions obtained from defendants without 

informing them of their constitutional rights to remain 

silent and to have counsel. The Court threw out the 

convictions and established the requirement that law 

enforcement officials inform arrested persons of their 

on 

Constitutional rights. Ervin clearly expressed the 

position of the opponents to the Miranda decision during 

the hearings before the Judiciary Committee when he said, 

^Congressional Record, CXIV, op. cit., p. 28579. 
O O 
"The Senate: Fortas at the Bar," ojd. cit. , p. 18. 

^ M i r a n d a v. Arizona, 384 U.S. 436 (1966). 
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Under the law, prior to the Miranda case, every 
person accused of crime was presumed to be innocent, 
he was entitled to be acquitted, he was entitled to 
be tried ordinarily by a jury--. . . . For a serious 
crime, in most States he had to be indicted by a 
grand jury before he could be put to trial. He had 
the right to confront and cross-examine his accusers. 
And he had the right to testify or refrain from 
testifying at his election, without having his failure 
to testify commented on by the prosecution. He had 
the right to compulsory process to obtain witnesses 
in his behalf. And, as I say, he coult not be con-
victed unless his guilt was established by testimony 
beyond a reasonable doubt and that means that the 
jury must be fully satisfied of the truth of the 
charges before they convicted him. 

This was enough protection in my judgment for 
the accused to insure him a fair trial' and to make 
it as certain as is humanly possible that no innocent 
persons will ever be convicted of a crime which he did 
not commit. 

But on June 13, 1966, the Supreme Court by a 
5-to-4 decision, invented a new formula which was 
composed of several things which the Supreme Court 
itself had repudiated time and time again in previous 
cases when it was urged on them. They said no matter 
how voluntary a confession might be--this is the effect, 
not the words--that no confession should be offered 
in evidence unless the law-enforcement officer first 
told him he did not have to say anything, he could 
remain silent, that anything he said could be used 
against him in the trial and he did not have to answer 
any questions at all unless he had a counsel present, 
and if he was unable to get a counsel of his own 
selection, that the court would furnish him counsel 
before he had to say anything. 

And the Court went ahead and further held that he 
could not even waive this warning, or right to this 
warning, the right to counsel, unless de [sic] did so 

expressly.90 

Ervin maintained that without the Fortas vote, the Miranda 

case would have been tied and the old law would have continued.^ 

^Hearings, op. cit. , p. 135. 

9-*-lb id. , p. 136 . 
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Fortas refused to answer many of the questions asked 

him regarding court decisions during the hearing ". . . on 

the ground that the legislative branch must not .interfere 

92 

with the judiciary." However, Fortas did respond to 

Thurmond's charge that the Miranda decision let guilty 

persons go free on technicalities, noting that the Miranda 

decision was the result of appeals on four separate cases 

and that the defendants were not set free but were given 

new trials. Of these, three of the four had been retried at 

the time of the hearings and had been found guilty.^ 

Other attacks against Fortas and the Court were based on 

rulings in obscenity cases. The rulings in these cases 

became•a ". . . sensitive, highly exploitable rallying point 

for those opposed to the whole activist, liberal drift of 

the Warren Court during the last fifteen years."94 

Opposition to the Court's rulings in the area of 

obscenity came from several groups, including the National 

Organization of Citizens for Decent Literature, Inc. James 

L. Clancy, attorney for the group, appeared before the 

Judiciary Committee and criticized the Court's decision in 

Shackman v. California. In this case, the Court reversed 

a Federal District Court ruling that three striptease films 

^"The Senate: Fortas at the Bar," oj). cit. , p. 18, 

^^Hearings, op. cit., p. 194. 

94 
"Supreme Court: What Went Wrong," ojd. cit. , p. 30. 
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9 5 

were hard core ponography. One of these films, 0-7, 

became the feature of a film festival for membeis of the 

Senate and the press corps given by Senator Thurmond 'to 

dramatize his opposition. After viewing.the film, Senator 

Frank Lausche of Ohio stated, "with reluctance I went to 

see the picture that was approved by five Justices of the 

Supreme Court. I watched 14 to 15 minutes of a presentation 

that was a scandalization of the womanhood of the United 

States and the world. The picture is of an abominable 

character, foul, filthy, suggesting perversion, and unfit to 

be witnessed by any human being. 

James Clancy, speaking for the National Organization of 

the Citizens for Decent Literature, also charged that Fortas 

acted on behalf of Greenleaf Publishing Company, publisher 

of Rogue, a "girlie" magazine, to get the Roth v. U.S. decision 

reversed. The Roth case had upheld the federal statute 

forbidding the use of the mail to circulate obscene material.97 

This charge was answered by Paul A. Porter, Fortas' former 

law partner, in a letter to the Judiciary Committee. Porter 

explained that the law firm had represented the Greenleaf 

Publishing Company, but Fortas had participated only as a 

reviewing partner. He had done none of the preparation or 

drafting of the work.®** 

9^Shackman v. California 388 U.S., 454 (1967). 

^Congressional Record, CXIV, op. cit., p. 28928. 

97Roth v. United States, 354 U.S., 476 (1957). 

Q 8 
Hearings, op. cit., pp. 296, 311-312. 
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The attack 011 the Supreme Court for its "liberal" 

rulings in the areas of obscenity and the rights of persons 

accused of- crime occupied much of the time during the hearing 

and the Senate debates. Senators, especially Sam Ervin and 

Strom Thurmond, persistently criticized Fortas for the 

rulings of the Court while he served as Associate Justice. 

The number of Senators opposed to the nomination 

continually increased during the summer of 1968.• It became 

the task of those Senators opposing confirmation for whatever 

reason to organize to prevent Abe Fortas from becoming the 

next Chief Justice of the Supreme Court. 

Strategy of the Opposition 

As stated earlier, strong opposition to Fortas developed 

even before nightfall the day Johnson sent the nomination to 

the Senate. For the next three months, the opponents would 

get stronger and more vocal, and the result would be a 

successful filibuster of the nomination. The Fortas' 

nomination was met head-on in the Judiciary Committee and., 

later, on the Senate floor with Senators Ervin and Thurmond 

leading the opposition in committee and Senator Griffin 

on the floor. 

The Judiciary Committee Hearings 

The Senate Judiciary Committee began hearings on the 

nomination of Fortas and Thornberry on July 11 Albert Gore, 

Senator from Tennessee, the nominee's home state, noted that 
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Fortas was the only chief justice nominee asked to appear 

before the committee and the first sitting justice with the 

exception of recess appointments to appear.99 

During the four days he appeared before the committee, 

Fortas was questioned primarily on the issues discussed 

earlier in this chapter. Senators Ervin and Thurmond continually 

questioned Fortas about decisions handed down by the Supreme 

Court. Fortas chose to respond to a few of the questions, 

but to a majority he followed this statement which he made 

when asked to discuss his relationship with the President, 

The Constitution so far as Member of Congress 
are concerned says that they shall not be held to 
answer any other place for their vote or opinions 
while exercising their duties. In my opinion, 
' that principle as applied to the Members of Congress 
is a fundamental one. It is the foundation of our 
system of governemtn. The correlative, Senator, in 
my judgment, is true of judges. Judges may not be 
held to answer--which is very broad, has been construed 
by the Supreme Court in the case of Member of Congress 
very broadly--they shall not be held to answer 
before any other branch of the Government for 
their views. And it is that principle that is 
fundamental to out tripartite division of government 
and it is that principle which I, being sworn to 
uphold the Constitution, am doing my level best in 
these trying circumstances to uphold.^00 

Speculation as to what the Judiciary Committee would do 

with the nomination began in early September. Philip Hart, 

a member of the Committee, believed that the committee would 

give the nomination a favorable report if it could be brought 

101 
to a vote. 

^Hearings , op. cit. , p. 100. 

100Ibid:, p. 185. 

lOlj^gw York Times, September 4 , 1968 , Sec. L, p. 30. 
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When a quorum was not present for the scheduled September 4 

meeting of the committee,1^2 Senator Mansfield indicated that 

he would move to discharge the nomination from committee if 

action was not taken soon because the President was entitled 

1(]7 

to a vote on the nomination. At the request of Senator 

Griffin, the committee reopened hearings and requested Fortas 

to return for further questioning on his role as an advisor 
104 

to President Johnson. Fortas refused to appear before the 

committee a second tirne.̂ -̂ ^ On September 17, a week after 

the hearings were re-opened, the Committee finally gave a 

favorable report to the nomination thus setting the stage 

for the next step--the filibuster. 

The Filibuster 

When the nomination of Abe Fortas reached the Senate 

thirteen weeks after it was submitted to the Senate, confirmation 

was uncertain. Supporters of Fortas believed the nomination 

would be approved if it could be brought to a vote. Senator 

Griffin, leader of the opposition, stated that the odds were 
10 7 

better than fifty percent against confirmation. 

102^ew York Times, September 5, 1968, Sec. 1, p. 34. 

10^New York Times, September 9, 1968, Sec. L, p. 40. 
10^New York Times, September 10, 1968, Sec. 1, p. 26. 

lO^New York Times, September 11", 1968, Sec. 1, p. 20. 

lO^New York Tim.es, September 18, 1968 , Sec. 1, p.' 13. 

10 7 
"As Controversy Mounts--Can Fortas Win Confirmation 

as Chief Justice," op. cit., p. 6. 



73 

Threats of a filibuster began on the day of the nomination, 

and for three months, this threat loomed over the nomination. 

As early as July 25 opponents claimed thirty-six votes, 

eighteen Democrats and eighteen Republicans, to make cloture 

108 

impossible. When the nomination reached the floor in 

late September, Senators had to decide whether to consider 

the nomination or not. The filibuster had never been used 

to block the confirmation of a Supreme Court nomination, and 

President Johnson voiced opposition to this method of rejecting 

a nominee. He held a surprise news conference in which he 

related the following part of a talk he had had with Mansfield 

and Dirks en: 
I expressed the hope that in view of the fact 

that the friends of Justice Fortas felt that between 
60 and 70 percent of the people favored the nomination, 
we shoud not allow a little group, a sectional group 
primarily, who disapproves of some opinions Supreme 
Court Justices have rendered to be able, by parliamentary 
tricks, to filibuster and prevent the majority from 
expressing its \riewpoint. 

The question of whether a filibuster was actually 

taking place occupied much of the early discussion. Supporters 

claimed the efforts of Griffin and other senators to prevent 

the nomination from coming to a direct vote was a filibuster. 

Griffin responded to this charge saying, 

Out of consideration to Mr. Fortas and the 
Supreme Court under such circumstance, Senators may 

108New York Times, July 25, 1968, Sec. 1, p. 23. 

109 New York Times, September 7, 1968, Sec. 1, p. 1. 
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deem it wise and appropriate to dispose of the pending 
nomination by voting on a preliminary procedural 
question-- such as a motion to take up--rather than 
voting directly on the nomination itself . . . . 
There have been no dilatory quorum calls of other 
dilatory tactics employed. The speakers who have taken 
the floor have addressed themselves to the subject 
before the Senate, . . . . 

If ever there is a time when all Senators should 
be extremely reluctant to shut off debate, it is^when 
the Senate debates a Supreme Court nomination. 

Senator Thomas Kuchel of California recognized the debate as 

a filibuster and reacted by saying, 

. . . today a new and dangerous precedent, as 
I see the light,, is in the making. If' this filibuster 
succeeds, if constitutional confirmation by majority 
is thus changed by filibuster into a new nonconstitu-
tional rule requiring two-thirds of the Senate to 
vote to confirm, which xvould be precisely the result, 
then a new and ugly Senate custom, never before known, 
will have been s e t . H 

Whether a filibuster existed or not was a matter of 

semantics. During the week in which the Senate debated 

whether or not to consider the nomination, senators began 

making their positions known. Some senators who favored 

the nomination announced they would not vote for cloture. 

Senator William Fulbright of Arkansas told newsmen that he 

would not vote for cloture because "'I don't vote for 

cloture. . . . ' " H 2 

A key man in the entire controversy was to be Everett 

M. Dirksen, Republican leader. When the nomination was made 

HOCongressional Record, CXIV, oj>. cit. , p. 28930. 

Hljbid. 

York Times, October 1, 1968, Sec. 1, p. 23. 
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Dirksen spoke favorably of the nomj nation and stated he hoped 
117 

Fortas would be confirmed, In early September, Dirksen 

reaffirmed his support saying he would vote for cloture and 

confirmation. However, the Republican Party seemed reluctant 

to follow Dirksen's leadership because Dirksen had infoi-med 

the President he would support Fortas without consulting 

the P a r t y . O n September 27, Dirksen dropped his strong 

support of the nomination stating that h,e would not vote 

for cloture. Although he did not elaborate on the reasons 

for his change of position, he voiced concern over the 

lecture, the extra-judicial duties, and a court ruling that 

struck down an Illinois statute which allowed the exclusion 

of persons who did not believe in capital punishment from 

jury service in death penalty c a s e s . D i r k s e n stated that 

the Senate needed to look more clos.ely at the charges leveled 

against Fortas. He said he ". . . would not like to see 

the Senate.gag itself under these circumstances, because there 

are other things here that need exploration. That requires 

time."!^ When asked whether Dirksen's new position would 

hurt the more to bring the nomination to a vote, Senator 

Mansfield responded, "'It sure as hell will.'"-®-̂ -̂  A split 

^^New York Times', June 27, 1968, Sec. 1, p. 1. 

114,iThe. Senate: The Fortas Impasse," Time, XCII (September 
13, 1968), 22. 

^^New York Times, September 28, 1968, Sec. 1, p. 1. 

^Congressional Record, CXIV, op. cit., p. 28933. 
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in Republican Party ranks was the reason given by many for 

Dirksen's switch. A majority of Republicans had announced 

they opposed Fortas, and if Dirksen voted against them, he 

118 

might lose party control to Griffin. 

On Saturday, September 28, Mansfield filed the cloture 

petition, and the vote was set for Tuesday, October 1. 

The opponents of the nomination claimed they had enough. 

votes to prevent cloture. Joseph Tydings of Maryland, a 

Fortas supporter,stated on the September 29 edition of 

A.B.C.'s"Issues and Answers" that he believed the filibuster 

would succeed. When the vote was taken on Tuesday, 

his prediction proved true. The Senate vote was forty-five 

for cloture and forty-three against, fourteen votes shy of 

the two-thirds needed (Eighty-eight senators were present and 

v o t i n g . ) . 1 ^ 0 result was the second rejection of a Chief 

Justice nomination, the first since 1795, and the first use 

of the filibuster for thus purpose. History was also made 

when Thomas Dodd of Connecticut and Carl Hayden of Arizona 

voted for cloture for the first time in their senatorial 

121 
service. 

118,,^6 Senate: The Fortas Filibuster," Time,• XCII 
(October 4, 1968), 20. 

H^New York Times, September 30, 1968, Sec. 1, p. 32. 

Congressional Record, CXIV, op_. cit. , p. 28933. 

121nGw York Times, October 2, 1968, Sec. 1, p. 24. 
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The refusal of the Senate to vote on the nomination of 

Abe Fortas to be Chief Justice resulted in the defeat of 

Johnson's other nomination--that of Judge Homer Thornberry to 

fill the seat that would have been left vacant by Fortas' 

promotion. The number of nominations to be refused Senate 

confirmation had now increased to twenty-four. 

After the cloture vote failed, Senate Majority Leader 

Mansfield indicated he would decide within a few days the 

next course of action. -^2 However, the Senate did not have 

to give further consideration to his nomination because 

Justice Fortas requested in a letter dated October 1 that 

President Johnson withdraw his n o m i n a t i o n . W h e n Johnson 

withdrew the nomination, he termed the Senate's refusal to 

give formal consideration to the nomination . . historically 

and constitutionally tragic. "'1-24 

Conclusion 

The refusal of the Senate to take up formal consideration 

of the nomination of Abe Fortas was not the end of the 

controversy. Despite the fact that Fortas had not been promoted, 

he continued to serve on the court and still possessed one 

vote, the same as he would have had as Chief Justice. Thus, 

-*-22ibid. , p. 1. 

1 O T • 

"" "The Supreme Court: There Goes the Judge," Newsweek, 
LXXII (October 14, 1968), 34. 

124 New York Times, October 3, 1968 , Sec. 1-, p. 1. 
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the Fortas case was far from being over. Other events came 

to light in 1969 which eventually led to his resignation 

from the Court. 

A final black mark against Fortas was published in the 

May 9, 1969, issue of Life. An article by William Lambert 

reported Fortas' acceptance of $20,000 a year fee from the 

Wolfson Family Foundation, a charitable organization, while 

he served as a member of the Supreme Court. At the time, 

Louis Wolfson and Elkin Gerbert, a business associate, 

were appealing conviction of two violations' of United States 

securities laws. The first appeal to the Supreme Court 

had been denied with Fortas excusing himself from the case, 

but a second appeal was being made. The two main issues 

which developed concerning this were that Wolfson and Gerbert 

in their efforts to stay out of prison had dropped Fortas' 

name in strategic places and that Fortas had not returned 

the fee until almost eleven months after he had received it.125 

Once again, Fortas had involved himself in a questionable matter 

as a member of the Supreme Court. Many people were wondering 

why he had accepted the fee in the first place and were 

confused further by the fact that he had returned the fee 

eleven months later. 

After the Life, article, congressmen and the press called 

for Fortas to explain the situation more clearly or resign 

l^william Lambert "The Justice. . . and the Stock 
Manipulator," Life, LXVI (May 9, 1969), 33. 
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from the Court; the Justice Department also announced that 

it was investigating the matter.^^ Under increasing criticism, 

Fortas submitted his resignation to President Nixon on 

May 14, 1969, and the Fortas case was now officially closed. 

Possibly,the most controversial nomination to reach 

the Senate since the turn of the century had now been added 

to the list of Senate rejections. The following chapter 

will discuss the results of the Fortas case and will offer 

some suggestions to be followed by future presidents. 

126,,The End of the Fortas Affair," Life, LXVI (May 23, 
1969), 38. 



CHAPTER IV 

Conclusion 

This thesis has attempted to present a clear picture 

of the problems confronting a president of the United States 

when he submits a Supreme Court nomination to the Senate 

for approval. Even though the Senate has been somewhat passive 

in its role in the appointment process during most of the 

Twentieth Century, the rejection of Abe Fortas indicated 

that in 1968 the Senate was still a possible roadblock to 

presidential nominations. The question which resulted 

involved implications as to the effect of the Fortas case 

on future nominations. 

After Justice Fortas resigned under pressure, President 

Richard Nixon had two positions to fill. Were there certain 

problems that should have been apparent to Nixon-- things he 

should take into consideration when making judicial 

appointments? Should future presidents automatically 

expect Senate opposition? There appear to be several lessons 

that presidents could learn from the Fortas case. 

One result of the controversy was a new method for 

refusal of a nomination. The filibuster had often been 

used to block legislative proposals such as civil rights 

bills, but never before had it been used to block a Supreme 

Court nomination. How many more times would it be used in 

80 
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the future? Presidents would always have to consider the 

possibility of a minorily group in the Senate denying the 

nominee and the president the courtesy of a formal vote. 

Presidents could also expect the use of the filibuster 

to block appointments to other governmental positions 

in the future. 

The precarious position of lame duck presidents was 

also reaffirmed. As noted earlier,! presidents who were 

leaving office have on occasion been denied their constitutional 

right to fill all vacancies that occur during their admini-

strations. Politics becomes an issue because the. "out-

party" could become the "in-party;" therefore, members of 

the party out of control of the executive can block action 

simply because of a hope and desire they have for the 

election of their party's nominee. 

The problem of when a president becomes a lame duck also • 

exists. Every president is a lame duck at some point whether 

it be because he is ending his second term, whether he 

chooses not to seek a second term, or whether he is defeated 

at the polls. The president elected to a second term could 

technically be called a lame duck from the first day of his 

second term since the ratification of the Twenty-Second 

Amendment to the Constitution in 1951. The Amendment provides 

that no person may be elected to the presidency more than 

^Supra, pp. 33-40. 
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twice or more than once if he has served more than half of 

another president's term.2 Will the Senate in the future 

view the*second term president as a lame duck? Hopefully 

not, but a president at odds with the Senate could find 

himself faced with this problem early in his second term. 

Future presidents should also realize the drawback to 

appointing the Chief Justice from among the sitting justices. 

Two problems arise from such a practice. One that could 

exist regarding the promotion of an Associate Justice was 

expressed by Senator Ervin during the Senate debates on 

the Fortas nomination, when he asserted, "I believe it is 

a mistake because I think there is a temptation to an 

Associate Justice, to aid the President, because the 

President is the only man on the face of the earth who can 

nominate him for the office of Chief Justice in the event 

a vacancy arises.This problem has been avoided by most 

presidents since only three times in the history of the 

Court has the president nominated a sitting justice to 

become a Chief Justice. After serving on the Court for 

six year, Justice Edward D. White was elevated to Chief 

Justice in 1894; Justice Harlan Fiske Stone was promoted 

in 1941 after sixteen years of service on the Court.^ The 

third nomination, of course, was that of Abe Fortas, who 

^United States Constitution, Amendment XXII. 

^Congressional Record, CXIV, 90th Congress, 2d Session 
(Washington, 1968), p. 28583. 

^Paul A." Freund and others, editors, Constitutional Law: 
Cases and Other Problems, Vol. I (Boston, 1961), pp. xliii-x'lv. 
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had served on the Court for only three years when nominated 

by President Johnson. Although a possibility, it is doubtful 

that an-Associate Justice would try to cater to a president 

in order to gain a promotion, for the chief justiceship 

does not carry with it a tremendous increase in power or 

compensation. Moreover, vacancies on the Court do not occur 

that frequently. 

A second, and more significant, problem could develop 

because the Associate Justice would become a target for 

decisions of the Court of v/hich he has been a member. The 

Fortas case clearly illustrates this since the majority of 

the questions in the committee hearings concerned decisions 

made by the Court while he was a sitting justice. In theory, 

at least, the court is to decide the issues of the case based 

on the law and should not be forced into the political arena 

by members of the Senate. As Fortas himself noted, a justice 

on the Supreme Court is privileged as is the president and 

other members of the executive branch when it comes to 

questioning by the legislative branch. 

Another facet of the Fortas case clearly indicates 

that future presidents must look more closely at the back-

ground of the nominee, especially his financial affairs. If 

the nominee has received fees or been involved in business 

"Hearings before the Committee on the Judiciary on the 
Nominations of Abe Fortas and Homer Thornberry, United 
States Senate (Washington, 1968), p. 185. 
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activities-which might present a conflict of interest, 

such matters should be fully disclosed at the time of 

the nomination rather than giving opportunities for Senators 

to happen onto the incident. If it appears that incidents 

are being concealed, what might be a rather insignificant 

event could be blown out of proportion by the opposition. 

Fortas' acceptance of a lecture fee from questionable sources 

caused many to question his ethics and the effect the fee 

could have on future cases before the Court. Nominees must 

be ready and willing to bare their pasts to the Senate and 

to explain any act that might seem unbecoming a member of 

the Supreme Court. 

The rejection of Fortas reaffirms the constitutional 

provision that the Senate is an equal partner in the appointment 

process. The president can only nominate; the Senate has 

the final say. Since only one of the forty-two nominations 

made from 1900 to 1967 were rejected, many people had come 

•to believe that the Senate had virtually abandoned its role, 

but the Fortas nomination illustrated that the Senate was 

still a viable part of the process. The observation made 

thirty years ago on the Senate's role in the appointment 

process by John Frank, a well known scholar of the judiciary, 

is equally applicable today: 

There are almost always senatorial dissenters, some 
critics who will carry a fight to the newspaper 
headlines. The day by day work of the Court is generally 
too technical and too dull for laymen to comprehend, 
but the dash of a personality brings this least known 
branch of government for a moment to the light of public 



observation. Hence the chief effect of senatorial 
scrutiny is public enlightenment. Still the 
everlasting possibility of rejection gives vitality 
to the proceedings which would not be present if the 
Senate could not occasionally rebel. 6 

The Fortas case clearly demonstrates that presidents 

should examine more closely the ideological position of 

his nominee vis - a-vis the prevailing ideology of the general 

public and the Senate. Much of the criticism levelled against 

Fortas was based on his alignment with the "liberal wing" 

of the Court and his voting to extend further rights to 

persons accused of criminal acts. If the people are 

quite obviously moving to. the Left or the Right, the 

president must be careful not to appoint a person too far 

away from the ideological position of the American people 

as he reads it. As was noted earlier,'' Senators in the 

Fortas affair continually referred to the fact that voters 

were repudiating the existing policy-makers and their 

ideologies. Although a president cannot please all the 

.people, he must not sway too far from the center of the 

ideological spectrum if he expects to keep from alienating 

an excessive number. His appointments must necessarily 

reflect public opinion if they are to be confirmed. 

During his first year as president, Richard Nixon was 

faced with filling two vacancies on the Supreme Court. He 

^John P. Frank, "The Appointment of Supreme Court Justices; 
Prestige, Principle and Politics, III," University of Wisconsin 
Law Review, XVI (July, 1941), 512. 

^Supra, pp. 51, 58. 
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had pledged during the presidential campaign of 1968 to 

appoint "strict constructionists" to the Court who shared 

his own views on the Constitution. The nomination of Judge 

Warren Burger to be Chief Justice carried out this pledge.** 

An editorial in the New York Times described the nomination 

as follows: 

The President deliberately chose a man who would 
act upon the more conservative philosophy which Mr. 
Nixon favors. The power, to make that choice is one of 
the most coveted prerogatives of a President, and 
there is no reason why Mr. Nixon should not exercise 
it. The Court is now more likely to move significantly 
in a more conservative direction, . . . .® 

The nomination of Burger was received by the Senate with 

little opposition. The hearing before the Senate Judiciary 

Committee was described as "friendly," and the committee 

voted to approve the nomination in a very short five minute 

session.10 The nomination soon received approval from the 

Senate, thus ending a year's struggle to select a new 

Chief Justice. 

Nixon was not to be quite so successful in filling his 

second vacancy on the Court. Once again, he sought a 

conservative who had ideological views similar to his own 

and found one in Judge Clement F. Haynsxvorth, Jr. , who had 

served on the United States Court of Appeals. Opposition 

O 

Marian D. Irish and James W. Prothro, The Politics of 
American Democracy (Englewood Cliffs, New Jersey, 1971), 

^New York Times, May 26, 1969, Sec. 1, p. 46. 

^®New York Times, June 4, 1969, Sec. 1, p. 1. 
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developed within a few days, with especially strong opposition 

coming from two pressure groups--the American Federation of 

Labor-Congress of Industrial Organization, (A.F.L.-C.I.0.) 

and the National Association for the Advancement of Colored 

People (N.A.A.C.P.). Both of these organizations opposed 

Haynsworth for decisions he had made on the Court of Appeals. 

George Meany, President of the A.F.L.-C.I.0., described 

Haynsworth as "anti-labor," and noted that seven labor 

cases in which the judge had participated while on the 

appeals court had been reviewed by the Supreme Court and 

reversed.11 The N.A.A.C.P. charged that Haynsworth '"is 

for the status quo of inching a l o n g ' i n civil rights. 

In criticizing the nominee's judicial record, the N.A.A.C.P 

". . . cited five Supreme Court reversals of Judge Haynsworth's 

views on Negro rights and insisted that this record was 

'enough to suggest a pattern of judicial thinking about the 

security of Negro rights through law.'"13, 

Haynsworth was also criticized for participation in 

cases involving companies in which he had a financial 

interest, with the Senators castigating Haynsworth for 

failing to disqualify himself from cases in which he had an 

interest whether it was direct of indirect.1^ Republican 

l l nA Nomination Rejected: Why, How and By Whom," Û jS. 
News and World Report, LXVII (December 1, 1969), 32-33. 

12Ibid., p. 33. 

13Ibid. 

^New York Times, November 21, 1969, Sec. 1, p. 20. 
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Senator John J. Williams of Delaware was quoted in the New 

York Times as saying, "'Had this indiscretion been limited 

to one or two such incidents, perhaps it could be overlooked, 

but it is hard to understand when it appears to be a pattern.'"15 

Other Senators opposed the nomination for this reason and 

expressed a belief that the same ". . . standards that led 

to the rejection of former Justice Abe Fortas as the nominee 

for Chief Justice because of his off-the-bench private 

contacts and business deals should be applied to Judge 

Haynsworth. When Haynsworth' s nomination came to a vote, 

it was rejected by a vote of fifty-five to forty-.five. 

After the vote, his supporters claimed Senate liberals 

1 7 

were simply reacting to the defeat of Fortas. 

President Nixon suffered a second defeat when he 

nominated G. Harrold Carswell to the Supreme Court. Carswell, 

a southern conservative, was tagged as a mediocre judge 

during his service as a Federal district judge in Florida. 

His critics noted that his decisions had been reversed on 

.appeal quite frequently. Charges of racism were also levelled 

against him. He was roundly criticized for a white supremacy 

speech he had made as a political candidate in Alabama some 

twenty years before. Likewise, he was faulted for being 

^New York Times, November 20, 1969, Sec. 1, p. 23. 

•*-6"A Nomination Rejected: Why, How and By Whom," 
op. cit• , p. 33. 

" 17 
Ibid. 
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involved while on the federal bench in the creation of a 

private golf club in Tallahassee from a public club allegedly 

to avoid desegregation.Senate leaders of the anti-Carswell 

forces, Republican Edward Brooke of Massachusetts and Democrat 

Birch Bayh of Indiana, tried to prevent the nomination from 

coming to a vote by sending it back to the Judiciary Committee 

for further study; however, the attempt failed, Two days 

later, the vote was taken; the Senate failed to confirm 

the nomination by a vote of fifty-one to forty-five. 

Ironically, the two votes that probably killed the 

Carswell nomination were those of Republican senators. 

Senators Margaret Chase Smith of Maine and Marlow W. Cook 

20 

of Kentucky both voted against confirmation. The New 

York Times quoted Senator Cook as saying, "'We are in a 

new era of the Supreme Court history, during which the 

Senate should and must require excellence before confirming 

Justices to the Supreme Court, which is, after all, a 
? 1 

life-time appointment."1 

The President's reaction to the Carswell defeat was 

quite bitter. In a short statement to the press he termed 

the ". . . defeat as an 'act of regional discrimination1 

18"The Seventh Crisis of Richard Nixon," Time, XCV 
(April 20, 1970), 11. 

19New York Times, April 9, 1970, Sec.l, p. 1. 

20 Ibid. 

21-Ibid. , p. 32. 
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against Dixie and promised that it would one day be avenged. l 

Nixon indicated that he would still seek a conservative 

but that he would look outside the South. 

Nixon's third nomination--that of Harry A. Blackmun 

of Minnesota-- for the seat vacated by Fortas came less than 

a week after the Carswell defeat, but the President seemed 

better prepared to defend Blackmun than the two previous 

nominees. The Justice Department issued a sixteen page 

letter to the Judiciary Committee which explained Blackmun's 

financial situation and his activities out of the court 

? ̂  

room. J The nomination was approved unanimously, indicating 

that when the "right" nominee was selected the Senate would 

give its approval. Nixon was slow to learn from the Fortas 

case, but it became apparent that the Senate was taking 

its role much more seriously. Nixon and other presidents 

in the future apparently must give more careful study to 

judicial nominees if they expect to avoid a repetition of 

the Fortas case. 

Whereas in the sixty-seven previous years only one 

nominee had been rejected, in less than two years, the United 

States Senate had now refused to confirm four Supreme Court 

nominations. The Senate did not act upon President Johnson's 

nomination of Judge Homer Thornberry since there was no 
7 2 
" "A Nixon Crisis: Advice But No Consent," Newsweek, 

LXXV (April 20, 1970), p. 35. ~ 

^^"Supreme Court: The Third Man," Newsweek, LXXV 
(April 27, 1970), p. 28.. 
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vacancy due to Fortas' rejection as Chief Justice. The 

rejections of Fortas, Thornberry, Haynsworth, and Carswell 

brought the total number of nominees defeated by senatorial 

action to twenty-six, with only five occurring since 1894. 

Table V shows the Senate's action on all nominations to 

the present. 

TABLE V 

SENATE ACTION ON SUPREME COURT 
NOMINATIONS (1789-1971)a 

Nominations 

Action Taken 
17 89-rSFT^ 

86b (100%) 
1898-1971 
50 (100%) 

Total 
136 (1001) 

Confirmed 64 (74.4%) 45 ( 90%) 109 (80.7%) 

Rej ected 21 (24.4%) 5C( 10%) 26 (19.1%) 

Accepted 56 (87.5%) 45 (100%) 101 (92.7%) 

Declined 8d (12.5%) 0 8 ( 7.3%) 

aSource: Compiled from Joseph P. Harris Advice and 
Consent of the Senate (Berkely, 1953); Glendon A. Schubert, 
Constitutional Politics (New York, 1960); Charles Warren, 
The Supreme Court in United States History; and New York 
Times, April" 9 , 1970", Sec. 1, p. 32. 

^The nomination of William Paterson was recalled from 
the Senate. 

cThe nomination of Judge Homer Thornberry is included. 

^The nomination of Edwin M. Stanton who died before taking 
the oath of office in included here. 

Writing in 1971, Marian D. Irish and James W. Prothro, 

well-known political scientists, described the Senate's 

refusals as follows: 
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The Fortas-Haynsworth-Carsv/ell episode went 
beyond the usual pattern of recruiting and appointing 
justices for the Supreme Court. The struggle for 
power within the constitutional system has always been 
fraught with frustration for the coequal partners. As 
the 19 60's drew to a close, however, Congress had become 
increasingly resentful of its third place in the tripartite 
operations. It fretted over the increasing activism and 
policy-making decisions of the Warren Court, which in 
effect forced Congress into legislative paths, it would 
not have taken on its own volition, especially in the 
area of civil rights. Further, it had become more 
and more exasperated by the extension of presidential 
power, especially in national security and foreign 
affairs, which again gave Congress no real option 
except to back the President's commitment. 

Congressional rejection of President Nixon's 
nominations to the Court--as well as threatened 
impeachment of Justice William 0. Douglas--was a 
way of venting antagonism without directly attacking 
the institutions.24 

For whatever reason, the Senate can no longer be looked upon 

as an automatic stamp for presidential appointments. The 

Senate's refusal of the Fortas nomination marked the beginning 

of a new era for the Senate in the confirmation of Supreme 

Court nominations. In the future, the Senate will not simply 

question the qualifications and fitness of a nominee, but 

it will exercise its constitutional prerogative to refuse 

a nomination if it believes the nominee is not fit to sit 

on the highest court in the land. Future presidents would 

be well advised to check the attitude of the Senate when 

selecting Supreme Court nominees. Today the Senate appears 

to be taking its role of consent much more seriously--as 

evidenced by its refusals in the last two years--than it has 

since the turn of the century. 

24irish and Prothro, oj3. cit. , p. 504. 
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