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PREFACE

During the period immedlately brior to the American
Revolution, the citizehs of North Carolina witnessed the
gradual weakening and final collapse of thelr royal govern-
ment and all éemblance of civil authority in thelr province,
The causes of the demise of royal control in North Carolina
were pecullar to that colony and the actions taken by its
people were unprecedented., Seeking a method to reinstate
civil authority, the leaders of North Carolina took a bold
and dangerous step by summoning a representative colonial
congress, independent of royal control or approval. It was
the first such assembly to take place in the American colo-
nies. |

The Provinciai Congress assumed the leadership of North
Carolina at a time when, almost simultaneously, the seeds of
the American Revolution were beginning to take root throughout
the neighboring provinces., The task faced by that body was,
therefore, not only one of reinstituting their own civil
government, but also of providing for the protection of North
Carolina and working, in union, for the defense of the entire
continent,

The Provinclial Congress of North Carolina was 1ln session
for aktotal of only seventeen weeks over a period of less

than two years, scarcely a period commensurate with the

111



significance of 1ts'accomplishments. Through the dedicated
efforts of the men who composed the Provincial Congress and
the provisional government which 1t instituted, North Caro-
lina was led from a poéition of civil impotence and disorder
to one of strength andlstablllty. The success which rewarded
the actions of the Provinclal Congress was seen not only in
the successful defense of their home colony, but also in the
establishment of an effective system of local representative
government based on the princ;ple of popular sovereignty, and
ultimately in the drafting, adoption and implementation of a
Declaration of Rights and Constitution. Thus, a colony was

transformed into a state.
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CHAPTER I
PROLOGUE TO REVOLUTION

The decline and fall of the royal government in North
Carolina was neither an event born in violent popular revolu-
tion, nor was it the sole and direct result of the British
mercantile practices as applied to the Colony. While, with-
out doubt,, these factors had thelr effect, when viewed in
thelr entire context, fhey must, nevertheless, be considered
secondary in the saagch for cause, Although there had been
open mutterings of discontent and protest with regard to
Britain's mercantile policies, North Carolina, unlike many
of the more prominent commercial colonies, had suffered little
from these laws, It remained, therefore, for causes involv-
‘1ng local interests to bring this colony's royal government
to 1ts knees,

‘The importance of the role played by the government in
its own demise cannot be overlooked, Comprised of separate
executive and legislative branches, the actual functioning
of the government was much less distinct in practice than
in theory. The twelve members of the Upper House, or Coun-
cil, were recommended by the Goverﬁor and appointed by the
King. One of the.greatest defects in the system, this pro-

cedure placed the Council in a position of complete dependence



on the executive, Although intended as a check on the other
departments, the Councll was in practice a mere tool of the
Governor and it soon lost the confidence of the people, With
the Council's advice, the Governor convened, prorogued and
dissolved the Assembly, The Governor alone exercised the
powexr of Veto. but an act of the popular House, fortunate
enough to recelve the approval of the subservient Council
and escape the veto of the Governor, was still subject to
rejection by the Crown., Thus, within this intricate frame-
work, the voice of the people was effectually stifled.t

If it were possible to credlt one individual with the
demise of ropyal authority in North Carolina, that man would
be Josiah Martin, who, in August, 1771, became the Province's
last royal governor. As historian William Saunders observgd,
Martin was a man "totally 1ll calculated to conduct an ad-
ministration successfully, even in ordlnary times, and the
times were by no means ordinary." Hls: 1life as a soldier
had "dwarfed his mind" and instilled in him an exaggerated
concept of duty to hls superlor qfficers. a trait he now
transferred to the King, whom he regarded "literally as a
master." Though doubtless a sincere man, he knew nothing of

2

"duplicity or diplomacy." Having little faith in the

1Joseph Seawell Jones, A Defense of the Revolutionary
History of the State of North Carolina, From the Aspersions
”T‘M?TXJ‘TTerso"TR‘l‘Igh, IB3%), pp. 66-b67. ~(Hereafter cited
as A A Defense of North Carolina Revolutionary History.)

_ 2w1111am Saunders, editor, The Colonial Records of North
Carolina, 10 vols. (Raleigh, 1865-T , Prefatory notes,
P. v, (Hereafter clted as Colonial Records.)




sincerity of Americans and totally unable to rationalize
thelr demands for constitutional rights, Martin was continu-
ally frustrated by his inabllity to reconcile his varying
positions, It is doubtful that any man could have been more
111 suited to the time, place, and temper of the people,

and it is not surprising that the Governor's personality be=
came one of the chlef factors which drove North Caroliha
"headlong into revolution."3

During the Martin administration three local issues arose
to produce disturbance and political discontent. The issues,
often considered the seeds of revolution, were a filnancial
crisis, a disputed boundary line, and a critically deficient
Judicial system, Amid the efforts to resolve these problems,
the foundation of royal authority in North Carolina began to
crumble and within less than four years the Governor became
a fugitive from his own capital,

When Governor Martin called hls first meeting of the
North Carolina Assembly in Novembér, 1771, there was no ques-
tion of unjust Parllamentary taxation or navigation laws to
plague the meeting, but rather the purely local problem of
colonial money matters. The financlal conditlion of the Fro-
vince was deplorable. Of American "hard money" there was
none; coins of England, Spain and France circulated in varying
quantities. What metallic money existed soon left the colony

3Robert Diggs Wimberly Connor, Cornelius Harnett, An
Essay in North Carolina History (Raleigh, 195097, pp. 68-89.




due to an excessively unfavorable balance of trade.“ Paper
money was also found only in limited amounts, consisting of
various kinds of provinclal notes., To help compensate for
this shortage, certaln commodities had been made legal tender
at rates specified by law., With the increases in population,
however, this practice was soon found to be cumbersome and
1nadequate.5 _

The natural remedy for such a state of affairs would
seem to have been the issuance of currency under proper '
governmental limitations. Such action was prevented, howe
ever, by a 1764 act of Parliament, passed in the interest of |
British merchants, forbidding an American colony to issue
any further bills of credlt as legal tender. None of the
attempts at remedial legislation ever became law, despite
the many appeals for relief and formexr Governor William
Tryon's continual promise to exert his influence at Court in
their behalf.6 To this lack of a sultable currency, many
of North Carolina‘s troubles were directly traceable,

Unlike his predecessor, Governor Martin was without
dipiomatic tact and he had no great influence in England.

It was, therefore. his unfortunate fate to fall heilr to the

money problem.7

uSaunders. Colonial Records, IX, Prefatory notes, p.xiiil..

51p1d.
61bid., p. xiv.
71114,
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While Parliament continued to prohibit the issuance of
prov&ncial billes of credit, the use of commodities as a cur-
rency had been strained to the utmost limit., The only re-
maining alternative waé the creation of a new debt., To this
end the Assembly proposed the issuance of "promises to pay,"
called debenture notes, recelvable for everything except

debts due to British merchants.8

Permission was granted by
Parliament with the condition that the newly issued bills
éhould not be recognized as legal tender., Lord Hillsborough
wrote to Governor Martin that "a paper currency based on a
Just foundation of credit, without making it a legal tender"
was acceptable, ilndicating that the colony could do as it
pPleased with the currency so.lbng as the British mefchants
were not required to accept it.9

Accordingly, debenture notes, to the extent of .£60,000
were issued, along with the assurance that they would be re-
deemed by the Assembly. Thls was to be accomplished by a
special tax of two shillings upon each taxable item in the
Province, to be collected over a maximum ten-year period.10

The notes had no difficulty getting into circulation in
a situétion where even counterfelit Whills had been openly

passed without much question. The North Carolinlans, eager

w

81b1a. :

9;b1d,

107b1d,, pp. 123-124,



for relief, accepted the debenture hotes, but only after it
became obvious that théy would be unable to secure a legal
currency.11

The coloﬁy had, over the years, become heavily indebted,
due in large part to the considerable cost of the French and
Indian War and the expenseé of the late campalgn against the
Regulators. With the édvent of Josiah Martin, the debt
amounted to nearly «115,000, Of this amount, part was in
the form of legal tender obligations, for the payment of
which special taxes had been levied; a part was in the fofm
of interest bearing treasury notes, not legal tender; and
part was in the form vf non-interest bearing debenture notes.l2

On December 6; 1771, the clerk of the Committee of Ac-
counts presented an account of the public funds to the Assem-
bly. He stated that due to the special tax of one shilling
levied on each poll, and an impost duty of four pence on
imported liquors, levied for the same purpose, more than
enough had been collected to pay the appropriation amounting
to £61,350.13 Thereupon, the Assembly concluded that the
special taxes had accomplished their objective and ought no
longer to be collected., A bill to that effect was immediately

1ntrodﬁced. Governor Martin, declaring the plan to be

1lpobert DeMond, The Loyalists In North Carolina During
The Revolution (Durham, 1940), p. 23.

. 12Saund.ers. Colonlal Records, IX, Prefatory notes,
p. Xiv, . »

131vid., pp. 124, 166.



"teeming with fraud" and inconsistent with the public faith,

14 Confidently antlicipating the Governor's

rejected the bill.
action, the Assembly prepared resolutions discontinuing the
tax and indemnifying the she:iffs for non-collection., It
was the Assembly's intent to enter the resolutions in thelr
officlal journal at such time as the Governor should reject
their proposal. Martin, however, upon somehow learning of
the plan, shrewdly prorogued the Assembly at the same time
he rejected the bill, thereby preventing the resolutions from
being recorded.15 |

Upon learning of the Goyernor;s action, the Speaker of
the Aséémbly. Richard Caswell, in an attempt to outwit Martin,
communicated the resolutions to the treasurer as an order
from the Assembly, and as a result, the taxes were omitted
from the tax lists sent to the countles for collection.16

An enraged Governor Martin, viewing the Assembly's ac-
tion as a "monsterous usurption of authority" and as proving
1rrevogab1y the propensity of the colonists for democracy,
immedigtely called together the Council to seek advice on how
to prevent "the 11l consequences that might attend a Procedure

so contrary to the public faith."17 The Council, inclined

—

Wpa,, p. 232
81014, p. 233.
161010,

71v1d., pp. 229-230.



as they were toward unguestionling support of the Governor,
thought it expedient for Martin to issue a proclamation stat-
ing that until such time as the act establishing the taxes
be formally repealed; the sheriffs were ordered to collect
the taxes under penalty of being sued on their bonds.18

In transmitting a record of thé various actions of the
Assembly to Parliament, vaernor Martin claimed the clerk's
report was false and "wickedly contrived" to create in the
people a susplcion that they were "unduly loaded with taxes."
He further stated that the taxes had not been utilized solely
" for the purpose of retiring the debenture notes, but for
varidus other purposes as well, and that many of the notes
redeemable by the taxes were actually still in circulation.19
in this contention, the Governor was probably correct. North
Carolina historian Enoch Sikes claimed that the disbursement
of the collected funds -had not been made strictly for the
purpose of redemption.zo. ‘

on June 6, 1772, Lord Hillsborough wrote from Whitehall
his wholehearted approval of Martin's action relating to the

incidents of the last Assembly:

181414,

191114,

20Enoch Walter Sikes, The Transition of North Carolina
From Colony to Commonwealth, Vol. XVi of Johns Hopkins Univer-
81ty Studlies 1n Historical and Political Science (Baltimore,
IB§B)v iz, - )




It certainly has become highly necessary to lose
no time in putting an end to the existence of
an Assembly which seems to have so little regard
for the true interests of theilr constituents and
to have acted upon principles so inconsistent
with the public faith and justice,<l
While expressing the hope that the action of Speaker Caswell
in delivering the Aséembly's resolutions to the treasurer was
.a result of "fears of the resentment of the Assembly," rather
than that of a willing participant, Hillsborough, nevertheless,
ordered that should Caswell again be elected Speaker, the
Governor should refuse his consent.22
The question of the tax did nop come before the Assembly
again until December! 1773, at which time resolutions were
again passed declaring that the speclal tax "had long since
‘had 1ts effect."?3 With vivid recollections of their past
efforts in abrogating the tax, the 4ssembly went a step fur-
ther. On March 24, terming the tax a "great grievance to Wi
the inhabitants of this Province," they issued an order to
the sheriffs not to receive from any of the citizens the
poll tax for the yeaf 1774, or for any subsequent year. It
was further asserted that faillure on the part of any collector
to comply with the Assembly's order would be deemed a "great

contempt"” of the House and would "merit its highest censure:gA

218aunders, Colonial Records, 1X, 301.

221114,
231pvid., p. 943,
24 1ad., p. 9lk.
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When the Governor learned of the Assembly's action, he de-
nounced 1t as an unconstitutional attempt to abrogate a
solemn statute without the consent of the Governor, and again
dilssolved the legislature by formal proclamation, thereby
preventing any further action,

It must be reasoned that from a purely legal standpoint,
the Governor was correct., Financial distress had, however,
forced upon the Assembly a situation in which the distinc-
tion between legality and lllegality was becoming increasingly
insignificant. It must also be recognized that when the As-
sembly advised public officers to break, or ignore, a public
law they were setting a "perniclous example." By their ac-
tion they were undermining the foundations of c¢ivil govern-
ment and establishing an excuse for "every little rogue" to
ignore any law that did not accord with his interests.25

Although the leglislature had failed in 1ts first major
confrontation with the royal authority, its strength had been
demonstrated, not only to the executive but, more signifi-
cantly, to the Assembly Aitself, Thus the matter stood until
the en@ of royal rule came, and "the end was not now ﬁore
than a Sabbath Day's Journey Distanta"26
Coinciding with the dispute over the financial crisis,

a secand problem, centered around the boundary between the

»

25Francois-Xavier Martin, A History of North Carolina
From the Earllest Period, 2 vols. (New Orleans, 1829), 11,

26
P. xix.

Saunders,ICOIOnial Recordg, IX, Prefatory notes,
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two Carolinas, arose to hasten the demise of royal authority.‘
The problem was not a.new one. As early as 1736 the King

had ordered the establishment of a 11ﬁe to divide the two
provinces. At his directloq, commlssioners. Jointly appointed
by the legislatures of both provinces, had begun the line at
the northeast end of Long Bay, with orders to continue it in
'a northwestwardly direction to the thirty-fifth degree north
latitude, and then westward.to the "South Seas." After com-
pleting only sixty-four miles, however, the colonial authori-
ties agreed that the eastern and northeastern frontiers of
the Catawbas and Cherokee Indlan lands should be considered
the boundary until further extension could be effected. By
1763, however, the line had only been continued westward as
far as the Salisbury and Charleston road.>’

In 1768, South Carolina Governor Charles Grenville
Montague had conferred with formexr Governor William Tryon of
North Carolina concerning the prospects for drafting a per-
manent boundary line. Txryon was(greatly opposed to the sug-
gestion and condemned it as being "ruinous to the pfovince."
Despite his objections to the home government, Tryon was overw
ruled and Montague, being currently in favor at the Court,

recelved approval of the line he had suggested. Such was

27Mart1n. A History of North Carolina, II, 26; Sikes,
The Traensitlion of North Carolina From Colony to Commonwealth,
P. 14, .
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the standing of the dispute when Governor Martin assumed
office in August, 1771.28

Within four months of his arrival in North Carolina,
Martin received his first instructions from the King regarding
the boundary. The instructions, while approving the completed
portion of the boundary, called for its extension not in a
due west course, but father from a point some distance fur-~
ther to the north.2?

With characteristic loyalty, Governor Martin presented
the Xing's message to the Assembly, although hlis personal
feelings, as~expressqd in an earlier communigue to the Ear;
of Hillsborough, were in opposition to the plan. MNMartin,
relating a local feeling which was causing great alarm,
stated that under the King's plan the province would be "dis
membered of a large tract of well-peopled, flourishing Coun-
try," which had long been recognized as belonging to North
Carolina. Beyond thls, however, Martin saw himself as the
greatest sufferer under the plan which would greatly diminish
the payments arising to him from the granting of royal lands.
He complained to Lord Hillsbordugh that the portion of land
being taken was almost the "whole fleld of his profit" as

1t was the part most in demand by new settlers.30 Regardless

. 2881kes, The Transition of North Carolina From Colony
to Commonwealth, pp. 1%-15; Saunders, Colonial Hecoxrds, lX,

211,

29Saunders. Colonlal Records, IX, 191.
301b1d,, p. 49.
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of any personal opposition, however, Martin accepted His
Majesty's decision as just and promptly requested that the
Aésembly allocate funds to carry out the orders,

Reaction from the gentlemen of the Assembly was not long
in coming. w1th1h four days aftexr recelving the Governor's
fequest, the legislature informed Martin that it would not
approve the approprlation, for such consent could only bring
the "highest injust" to North Carolina. They argued that it
would deprive the colony of "many useful inhabitants, counter-
act a number of established laws," take from them a large
tract of valuable land, and disrupt communications and com-
merce between the colony and the western Indians., They fur-
ther maintained that to approve the cost'of such a line would
be to defraud the colony, and thls they refused to do., View=
ing the proposed action as a great injustice resulting in
numberless injuries to North Carolina, they determined to
communicate their grievances directly to the King in hopes
that thp previously run line might become the permanent bound-
ary. Accordingly, a committee composed ovaobert Howe, Cor-
nelius Harnett, and Maurlice Moore was\appointed to prepare
- the address.31 |

Again demonstrating a characteristic lack of political
tact or moderation, Governor Martin chose to ignore the

Assembly and proceeded to appoint commissioners with orders

MArvid,, pp. 211-212.
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to run the line according to the new instructions., In come
pliance with these orders, the line was drawn during the
summer of 177252

The Assembly did not meet again until March, 1773, at
which time Governor Martin officlally informed the leglslature
of his action and requested that the commlssioners be paid
for theilr work. At tﬁe same time he informed the Assembly
that the reasons for their fallure to carry out the royal
instruections during the previous session had been ;111-recehmﬁﬂ
by the King. In this connection, Martin relayed to the As-
sembly the King's assurance that the royal determination had
been made "upon the maturest consideration," with the strict-
est regard to the general interests of both provinces, and
"with no predilection® to the interests of South Carolina
or Lord Charles Montague, as was previously suggested.33

The Assembly, nevertheless, clung steadfastly to its
position and immediately issued its reply to the Governor.
They maintained that in addition to the loss of more than a
million acres of land and a number of useful citizens and tax-
payers, North Carolina gailned nothing from this action. As
South Carolina was to be the only benefactor, it then be-
came 1ueumbent“on South Carolina to stand the expense, Hence,

for_the second time, the Assembly dqclared its refusal elther

"y v

I21pad,, p. 62,
P1p1a, |
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to approve the new line or to pay the expenses of the commis-
sioners, adding that since the colony already labored under
an enormous debt incurred in subduilng a dangerous insurrec-
tion against the "peace, safety, honor, and dignity" of the
royal government, they felt they should be deemed excusable
for not adding to that burden when no visible beneflt was

34 Although completely rejecting the present line,

forthcoming.

the Assembly, still sustalning the belief that their appeal

to the King would result in a more equitable settlement of

the dispute, passed a iesolution declaring its willingness

to absorb the entire expense of a new and more just line.35
Josiah Martin appears never seriously to have doubted

the Justness of elther the King's 1nstructionsvor that of

his own actions in oppositlon to the Assembly. In writing

to Lord Hillsborough, in July, 1772, he_stated that the House's

action was totally unjustified. ﬁe further classified as

»without foundation” the Assembly's claim that a large number

of useful inhabitants would be removed from North Carolina

under the present plan, Rather, he described the people of

the squthern border countries as a "licentlious and lawless

Bandittl, equally useless and troublesome to both the Fro-

vinoea,“36

M1p1q,

md, v

M

¥rog., 3o B2,
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As the coiony was awalting the King's answer to its
petition, the dispute never again arose in the royal Assembly.
Even though the 1776 BAill of Rights attempted to clarify the
1ssue and make a final determination of the boundary, the line
remains, even today, much as Governor’Montague's royal Cole
mission prescribed 1t.37 The dispute, although remaining un-
settled prior to the revolutlon, succeeded in again demon-
strating the independent and demccfatic tendencies of the Ase
sembly and resulted in fﬁrther undermining the power of the
royal government. In the succeeding months, an even greater
and more serious struggle demonstrated an increased vigor on
the part of the Assembly, traceable in lérge measure to lese
sons learned 1n the past.

0f all the problems which confronted the 1aét royal
governor, the most difficult was the controversy over the
colonial judiclary. The situation resulted not only in a
heated confrontation between the Governor and the Assembly,
but also 1n an open rupture between the Governor and his
traditionally faithful Council. In the end, Governor Martin
was forced to succumb to the opposition;

The problem resulting from the court system was, as in
the case of the boundary, not a new one. The lnstability of
the court laws had made it the most discussed political topic

of every royal administration., All previous court laws had

3781kes, Transitlon of North Carolina From Colony to
_Commonwealth. Pe
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been passed on a temporary basis, usually for no longer than
two years. As a result the need for frequent leglslation
succeeded in keeping the subject not only before the law
makers but before thelr constituents as we11.38 The primary
proints of contention had, in the past, always been the method
by which Judges would be pald and the question of jurisdic-
tion of the associate Judges.39 When it became time for ré-
newéi of the law in 1773y however, an altogether different
point arose to stir the seeds of dissension--the question of
foreign attachment.

The right of creditors to attach the property of debtors
who absconded had existed in North Carolina from its begin-
ning., With the growth of the colony, however, there was an
ever increasing British practice of carrying on colonial
Business through resident agents, rather than in person.
Likewlse, men in Eﬁgland came to own large tracts of colonial
land., Neither of these groups could be sued by North Carolina
creditérs in a coionial court., Such action could only be

4o In an attempt to overcome this

brought in a British court.
injustice, a new court law was passad in 1768, under Gov-
ernor Tryon. While most of the previous Jjudiclal features

were retained, an important addition:was made enabling

e ——

3B1pb14., p. 20.

39Jones, A Defense of North Caralina Revolutionary HiSw
tor 2 P 83.
uoSaunders. Colonial Recogdg, IX, Prefatory notes, p. xx.
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creditors to utilize the right of attachment against none
resident debtors.ul Although the law was opposed by the
British authorities, it was, nevertheless, allowed to stand,
under the assumption that when the court law was renewed the
attachment clause would be omJ.’t;’ced..’+2

When the new Assembly convened in New Bern in January,
1773, Governor Maftin's opening address showed no signs of
the political distress which was ahead, He made no mentlon
of the controversial attachment clause, but merely advised
the Assembly of thg fact that the present court laws estab-
lishing Superior and Inferior Courts were due to explire at
the end of the presen% session of the Assembly, and he urged
that attention Be given to the matter.43

Responding tovthe Governor's request, the Lower House
immediately appointed a select commlttee to carry out the task
of formulating a new court law. The committee was instructed
to provide for the establishment of superior and inferior
courts, to grant to the inferior, rather than the superior
courts, the power to issue letters of administration and
testamentary, and to extend the jurisdiction of single magls-

trates to cases of the value of five pounds.uu When the

“l1bid., p. 373,
¥2peMond, The Loyalists in North Carolina, p. 27.
b3gaunders, Colonial Records, IX, 378.

“481kes. Transition of North Carolina From Colony to
Commonwealth, P. 227 Wartin, & Hisvory of North Carolina,
11, 294,
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committee report was made to the Assembly, it included a
clause providing for forelgn attachments. Learning of the
committee's action, Governor Martin informed the Assembly
that under his instructions from the Crown he would be unable
to accept the blll in its present form. The King, fearing
that such laws might affect the public credit and disrupt
commerce between England and the colonies, had ordered the
Governor not to allow the passage of such a law “on any pre-
tense whatsoever,"” unless a suspending clause be added and
execution deferred until a royal judgment was made.u5

The Lower House remained impervious to all suggestions
to the contrary and refused to give up the attachment clause.
Their commﬁnléations contained{léngthy arguments in justifi-
cation of theilr position. They maintained that to abandon
thelr stand would be to relinqﬁish all the benefifs consistent
with the commercial policy of the colony since attachment
was their only securlity agalnst nonresident creditors., Per-
haps ;heir strongest argument was that North Carolina was
recelving unjust and unequal treatment, as the same privilege
was enjoyed not only throughout England, but by most, if not
L6

all, of the other American colonies, A resolution passed

by the House declared that as the laws and statutes of Great

45Saunders, Colonial Records, IX, 235-236.

u631kes, Transition of North Carolina From Colony to
Commonwealth, P. 2%} Saunders, Golonial Records, , 558=559,
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Britain made no specific provisions for the use of attach-
ments, the privilege must be deemed a purely "municipal cus-
tom" governed by particular circumstances of "plape and
people," apd "go essentially local in application as not to
permit being extended by any analogy to the province.“47

The Upper House, or Councill, took its usual position in
support of the Governor énd the Crown, They argued that in
light of the King's explicit instructions, the attachment
clause must be omitted or there could be no court bill passed.
Regardless of the merit or logic of thelr claims, their argu=-
ments fellyupon deaf ea.rs.L"8

The House, in rejéctlng the Council's amendment deleting
the clause, conceded that if a court bill were not passed '
many disadvantages would certainly result. Regardless of .
any future consequences, however, they reaffirmed thelr un-
willingness to give up the benefits that had accrued to them
from this right and stated their determination to "suffer"
before submission.u9

With a permanent deadlock between the Assembly and the
Crown appearing imminent, the Council reluctantly agreed to

the passage of the Assembly bill., In like manner, Governor

Martin, staying within the bounds qf his instructions, signed

Wep— ———

47Saunders, Colonial Records, IX, 436.

“114., p. 558.
49Ib1do ] ppo 558-560’ Eass’.m.
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the bill, but added a suspendlné clause until a royal deci-
sion could be obtained.’® The steadfast determination of
the Assembly had won them the first battle, but the war was
far from over, '

Fully reallzing the possible consequences without a
workable court law and anticlpating a considerable delay in
receiving the Crown's answer, the Assembly determined to take
more immediate measures, Consequently, two other bills were
introduced providing for the extension of the former court
law for six months or until the next sesslon of the As-
sembly.51 Tﬁe Council gave its approval to the bill for the
continuation of the inferior courts, but due to the attach=
ment clauge, refused to pass fhe superior court bill. The
Governor, as antlcipated, refused hig assent to either.52
thus destroying any hope of sustalning the administration of
law in North Carolina. The folldwing day. Narch 6, 1773, the
House defended their position with a unanimous resolution in
justification of their stand, adding that the right of attach-
ment had long been exercised not only by North Carolina, but
by other American colonies and the'tradihg cities of England.
Determining to bring the dispute fully before the people,

they qrdered that this resolve and gll communications on the

P ad

91p1d,, p. 656.
$11bid., pp. 525-526.
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subject which had passed between them and the Council be
immediately published in the gazettes of North Carolina,
Virginia, and South Carolina.53

Later the same day, Governor Martin, dlsturbed by the
Assembly's action and hopilng for some Xind of compromise,
prorogued the body for a two-day period.54 On Tuesday,
March 9, the scheduled day of the next session, however, the
members of the Assembly falled to appear, Martin, after con-.
ferring with the Council, sent a message to Speaker John
Harvey stating that as only fifteen members were necessary
to constitute a quorum, he felt it theilr duty to appear and
proceed with their business, " Speaker Harvey was quick to
reply that it was the general opinlon of the members who were
still in town that it would be "inconsistent with the duty
owed to their constituents to proceed to business without a
majority of the representatlives of the people."56 The GOV-
ernor, after again consulting with the Council, sent a second
message to Harvey requesting to know "whether you have or
have not the expectation or assurance that more meumbers of
the House Assembly than are now in town will appear this day
to carry on the public business of this COuntry.”57 As

531pid., p. 581,
S*1b1d., p. 587.
551pid., P. 595.
5611p14d., ,
571baa.
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requested, Harvey réplied'that he had "not thelleast expecta=
tion of the arrival of any more members, and that most of
those who are now in town are preparing to'return home."58
A disappointed and éngry Governor returned to the Council
and denounced the Assembly for deserting "the business and
Interests of thelr Constituencies," and flagrantly insulting
"the dignity and Authority of Government after the Governor
had, by all proper means, invited them to their duty.“59 At
that point, there seemed to be no alternative left to Martin.
He, theréfore, with the advice of the Council, issﬁed a Pro-
clamation dissolving the Assémbly.60 |
What had before been only a relatively minor divislon
between the Governor and the Assembly had now become a "come
- plete and open rupture." By the refusal of the Assembly to
make laws, and the dlissolution of that body by the Governor,
the colony was left in an unenviable posifion. There remained
no representative body responsible to the people, but only a
Governor and his Council whose true allegiance lay elsewhere.61
Josiah Quincy, Jr., of Massachusetts, traveling in the
Province during fhis period, described the situation as

"curious," as there were only five provincial laws in force

T TIoR - o e
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throughout the Colony and "no courts at all in being."‘ All
action for debts had to be brought before a single magis-
trate, whose Jjurlisdiction was very limited, with the result
that "offenders escaped with impunity.”" Quincy recorded that
the people were in "great consternation" about the matter;
what the consequences would be was "problematical."62

Finding himself representing the sole authority of
government, Martin determined to take action to procure the
public peace., According to the King's instructions, Martin
had the authority to 1ésue commissions of Oyer and Terminer
for the purpose of bringing to trial the criminals in the
varlous provinclal Jalls. This he proceeded to do in early
April, 1773.53

During the summer and autumn months the newly estab-
lished pourté were very active in thelr appointed duties.
To a 1;rge extent they proved qulte effective and were gen-
erally well received by the populatipn. This was due in
large part to the fact that Governor Martin had appointed,
as assoclate Jjustices, three prominent 1eadefs of the Whig
movement-~Maurice Moore, Richard Caswell, and Martin Howard.é54

The acceptance of the courts was, however, not universal.

Several points were ralsed by some of the colony's "restless

v
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politicians" as to the legality of the Governor's action.
It was claimed that that part of the royal prerogative was
"incommunicable" and could only be exerclsed by the King,
himself, under certain restrictions. Others asserted that
such courts could only be established under the sanction of
an act of the legislature of the province. Martin, however,
maintained his self-confllidence as he was assured by4his law
councils that they saw "not a shadow of doubt of the legality"
of his action.65

The next sessinn'of the Assembly had been scheduled to
convene in early March, but events convinced the Governor
that such a meeting would be both inappropriate and unreward-
ing. Since the King's declsion on the previously passed court
law had not yet been receilved there appeared little chance
that any real progress could be accomplished. To this was
added the fact that in the interim elections, the people had
voiced thelr approval of the House's actions by returning
most of the same representatives to the next session. That
the provincial 1nhabitants were of the same general mind as
the Assembly was evidenced in part by the instructions de~
livered by Orange County to its legislative delegates. In
the event the Courts of Oyer and Terminer should again become
the subject of;debate,.the delegates were directed never to

admit $hat such courts could be ereqted by any power except

et e
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with thelr consent through the legally constituted Assembly.é6

Realizing that his opposition had, therefore, grown in
strength, the Governor again postponed the Assembly until
December.67

When the legislature convened on December 4, 1773, they
were informed by the Governor that the Crown had seen fit to
disallow the court bill passed during the previous session.
Martin added, with respect to the attachment clause, that
the King, having the "most tender and partial solicitude for
the welfare and happliness of all his people," was pleased to
permit such a law in cases where the cause of action arose
within the colony, and in which ordinary processes could not
be served upon him.68 The Governor emphasized the expediency
of passing a permanent court law, and urged the members to
rise to theilr duty. He also called upon the body to defray
the charges incldent to the Courts of Oyer and Terminer which
had operated so successfully since the close of the last As-
sembly.69
The Council was unanimous in their vote of appreciation

sent to the Governor. They praised not only his frank address

to the Assembly, but his "wisdom and prudence” in acting to

661bid-. PP+ 70“-705.
671b1d., pp. 686, 697.
81p1d,, p. 707.
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stem the tide of 1awle§sness by creating the Courts of Oyer
and Terminer.7° The reply from the House, on the other hand,
more than balgnced the scale. They expressed their concern
over the unhappy state of affalrs which presently existed due
to Ehe lack of courts and added their intention to proceed
with the task of framing new laws which would be adépted to
the situation and the Best interests of thelr constituents.
As to the‘concession made by the King concerning attachments,
the House considered it totally "inadequate" and unacceptable.
To the Governor, hlmself, they maintained that the power of
issuing commissions of Oyer and Terminer could not legally
be executed without the aid and consent of the Assembly, The
House could not "with the Jjustice due to their constituents,”
make provisions for defraying the expenses attending a measure
of which they disapproved.71

When the new court bill was introduced the repetition of
old arguments began in earnest. On December 18, the Council
sent a message to the House urging them to abandon their
position on attachments and concur with the other two legal
branches of the government, lest the "wretchedness of the
country” be doubled. They argued that without the court law
the inhabitants would be forced to desert the province and

force "an end to its name and political exlstence,”" They

*
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viewed the Dbill as one of "inestimable good," and thought
that to reject it for the sake of the comparatively small
advantage supposed to lie in a procedure by attachment would
be cause for considerable grief.72

As the House had not accepted the appeals for logic on
the part of the Governor, neither did they succumb to the
arguments for expediency from the Council. In a lengthy
reply to the Council's plea, the House stated their regret
for the unhappy consequences that followed the demise of
civil and ceriminal jurisdiction in the colony, but maintained
that the "grand objlect" of all their endeavors was the "in-
terest and happiness" of all their constituents, Belng the
elected representatives of the people, they saw as their duty
the guardianship of all their rights and privileges from all
encroachment of a private or public'nature, "to preserve them
secure and inviolate at the present age, and to transmit them
unimpaired to posterlty.“73 On the subject of foreign attach-
ments the Assembly claimed that it was a right exercised by
most of theilr sister colonies with every latitude to promote
their commercial interests and to protect the property of
their inhabltants., They asserted that in a colony where trade
wag as vital as in theilr own, the right of attachment was an
vlnsgparable security and that any clrcumstance that placed

them in a more uncomfortable footing than their nelighbors

721bid., pp. 721-722,
731p1d., p. 729.
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was to increase the trade of others upon the ruin of North
Carolina. The members of the House had not yet given up hope
of recelving redress of thelr grievances from the King, for
to accept such an 1dea would be to "impeach the Justice of
the British Government and to distrust the virtues of the
King." This they were not yet prepared to do.7u

The following day, December 21, the Governor's secretary
delivered a verbal message to the House requiring the "im-
- mediate attendance® of the members at the palace, Fearing
the dissolutlion of their body, the House decided a committee
should be immediately appointed to prepare an address to the
King urging him to reconsider his decision, and permit Gov-
ernor Martin to pass a law including the attachment clause,
but so framed as to be, in no way, harmful to Great Britatn?s
They further decided to appoint an eight-man committee to
confer with former Governor William Tryon, presently Governor
of New York, and urge him to exercise his influence at Court
in their behalf;76 This act no doubt caused Governor Martin
to suffer great mortification to be so slighted.
| Arriving at the palace, the members of the House were
informed by the Governor that in light of thelr refusal to
adopt any plan for the administration of justice with which

- .
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he was empowered to comply, and in view of the time and ex-
pense consumed in a fruiltless meeting, he saw no reason to
prolong the effort and, therefore, saw no alternative but to
prorogue the Assembly until March 1, 1774. Feeling that the
House's position was untenable, and expressing confidence

that they would not be upheld by the people, Martin urged

the members to use the time thus afforded them to return(home
and consult with their constituents. 1Insisting that the
attachment clause was of little value, Governor Martin desired
to know if the peop1e were willing to "relinquish all the
blessings, all theladvantages and all the securities for their
lives and property. . ." in contention for a law which would
not benefit "one in one thousand, "’/

The Governor wrote to the Earl of Dartmouth on Decem-
ber 24, that the "spirit of discontent," evidenced in earlier
sessions of the Assembly, had been even more present in the
last meeting., He stated that the temper of the House was
such that he had feared the passage of furfher measures "even
more offensive to government" if the meeting continued.78

Thus, with the dissolution of the Assembly, after only
seventeen days, the colony was left without even a Court of

Oyer and Terminer. The rebellious attitude of the Assembly

77Ibid., pp. 787-788.
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had grown stronger whlle the authority and influence of the
royal government had grown still weaker.79
On March 2, 1774. the Assembly again gathered in New-
bern to receive the openling address by Governor Martin. The
message was devoted entirely to the subject of the adminis-
tration of justice. No doubt the Governor's tone was, from
his point of view, totally logical and even conciliatory.
While stating the hope that the inhabitants of the province
had seen fit to wish thelr representatives to accept modifi-
cations of their previous position on attachments, he ex-
pressed his confidence that the Assembly would, under any
condition, consider the welfare of the province above all else,
He urged the members to concede that a law of attachment made
no pgrt of the general. plan for the distribution of justice,
and was not so considered in any other colony. He admonished
them that to adopt no system for the administration of jus-
tice was to abandon their country to "disorder, rapine and
violence," but to act positively would be to rescue the
country, restore its credit and commerce, and fulfill their
duty of advancing the "interests and happiness" of their con-
stltuents.8°

For the first time since the confrontation had begun,

the Council, in its reply to the Governor, showed some signs

-?981kes, Transition of North Carolina From Colony to

Commonwealth, p. Jl.
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of weakening. Although they pledged their continued support
of the Governor's position, they stated their willingness to
include the attachment clause in the new court bill under the
terms proposed by the Crown. Above all, they could see no

reason for abandoning all they poséessed to "rapine and dis-
order.“81

The House, on the other hand, far from showing signs of
weakness, displayed an increased vigor, bolstered as they were
by the "warmest approbation” of the people, and their posi-
tive instructions to persist in thelr endeavors for thelr
past efforts. While stating their own intentions to do all
possible to lessen the calamitles accompanying the cessation
of the executive powers of government, they admonished the
Governor that if he were truly mindful of the "welfare and
happiness" of the colony, he might desire to use hils 1nf1uencé
to bring about a modification of the King's decision.az‘

Two days later, on March 7, a select House committee
introduced a new court bill, again containing the controver-
sial attachment clause.83 Over the period of the following
week both the House and the Council sought to reach an agree=-
ment by which both sides might find the bill acceptable.84

Finally, on March 17, the Councll informed the House that they

8l1pia., p. 835.
821v14., pp. 879-880,
831v14., p. 881,

Bthid., PpP. 901-904, passim,
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had agreed to an amendment which, while slightly altering
the wording, accepted the basic principle of the foreign
attachment clause as a'separate bill. In spite of warnings
received from the Governor to the contrary, the Council re-
quested that a House delegation be sent to witness the pas-
sage of the b111.85 Prior to appearing before the Governor
to seek hls consent, a Joint resolution was unanimously passed
declaring that both houses of the Assembly had "pursued evexry
useful measure within thelr power to relieve the colony from
the distressed condition to which it had been reduced for
lack of court laws,"” and that they had exercised their utmost
endeavors to lessen the "future calamities of the colony.“86
Governor Martin, however, upheld his convictions and refused
his consent desplte the loss of the support of his faithful
cOuncil.87

Returning again to thelr task, the House found that for
the first time the Council began to vote with them, and to-

gether they were soon able to reach agreement on bills for
establishing Inferior Courts of Oyer and Terminer and General
Goal,Delivery. The Governor was greatly displeased with the
content of the bill, calling it "new~fangled" and\"inadequatef
but tiring of the long struggle and lacking any suitable

851p14., p. 919.

80partin, A History of North Carolina, II, 323.
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alternative, he granted his consent.88 The long and arduous
effort at passage of the law was soon to be nullified, how-
ever, by the actions of the assoclate judges, under the
leadership of Maurice Moore.89 \Seizing upon the gross defects
of the law, they questloned 1its legality and ultimately ad-
journed.9o

Governor Martin prorogued the Assembly on March 25, 1774,
As the royal Assembly would meet only once again, for four
stormy days in April, 1775, the end result of it all was that
until she became a soverelgn state, there were no more courts
in North Carolina.

The first three years of Governor Josiah Martin's ad-
mipistration had witnessed the gradual evolution of a strong
spirit of democracy and lndependence on the part of the
colony's elected representatives., Stirred by these emotlions
‘and the feeling that North Cérolina had been consistently
neglected by the authorities in England, the Assembly, with
the ever growing support of the people, assumed the firm
stand that soon brought them into open conflict with the

Crown. Had Governor Martin been more adept in the art of

politics and personal relations, he might have been able to

881v1d,, pp. 946, 966,

89Thls was possibly an act of'retaliation on hils part
agalnst the Assembly for having destroyed the Court of Oyer
and Terminer, of which he had been appolnted a Judge by the
Governor.

90sikes, Transition of North Carolina From Colony to
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forestall the resulting crisis, but these characteristics

were virtually submerged under his unflenching fealty to his

King. The seemingly inevitable clash between the opposing
factions thus left the colﬁny in a state of upheaval and ad-
ministrative chaos, and the royal government crippled and in-
effective, As the confrontations in North Carolina over
local interests occurred almost simultaneously with the gen-
eral colonial unrest stimulated by British mercantile poli-
cies, the citizens of the colony wefe doubtless bolstered in
their feelings of opposition to the Crown and its government.,
The two developmenté. however, were only indirectly related.
Royal authority collapsed in North Carolina because of basic
weaknesses in the frame of government, faulty adminlstration,
misunderstanding and ineptitude on the part of the royal
governor, Uniting with their slster colonles in the forth-
coming conflicts with England over taxatlion and navigation
iaws provided the North Carolinians with a previously unfore-
seen solution to a long and perplexing problem. One out-
standing consequence was that the people of North Carolina,
wearied with thisvstate of confusion and anarchy, were pre-
pared to embrace the cause of the coming revolution and, ul-
timately, were motivated to carry into it much of the "enthu-
silasm and zeal” inherited from the conflicts of the Martin

era, 91 e
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CHAPTER II
GOVERNMENT BY COMMITTEE

When Governor Josish Martin dissolved the North Carolina
General Assembly in March, 1774, he was, in effect, bringing
to an end any further effectiveness the royal government
might have enjoyed. Although the Assembly would meet once
again and Martin would continue for a short time’to play hils
assigned role, the citizens of North Carolina were now forced
to look to other sources for the effective exercise of civil
authority,

The mounting crislis within the colonial government had
been éf prime concern to its leaderg for several months, with
the result that many an anxlous conference was held in the
hope of devising an effective plaﬂ for united action. One
of the most important of those meetings was that of Josish
Quiney, Jr., of Massachusetts, with Cornellus Harne?t and
Robert Howe, of North Carolina. Quincy, while traveling

through the Cape Fear region, spent the night of March 30,

1773, at the home of Harnett, whom he described as "the Samuel

Adams of North Carolina (except in point of fortune.)" Quincy

recorded that the "plan of contlinental correspondence” was

highly relished, much wished for, apnd resolved upon as proper

36
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1 The 1dea of continual corresponderice be-

to be pursued,"
tween the colonles did not originate durlng that meeting as
such a system was already in operation in both Massachusetts
and Virginia. The meeting did, however, bring to the atten-
tlon of North Carolina's leading Whilgs the desirability and
Benefits of such a‘plan.2

The General Assembly, meeting in early December, 1773,
several months after the.meeting of Quincy and Harnett, re-
celved a number of messages from neighboring colonies urging
North Carolina to establish committees to communicate with
corresponding groups from their colonies. On the second day
of the session a niné-man committee was appointed with in-
- structions to obtain the "most early and authentic" intelli-
gence of all acts of Parliament relating to the American
colonies; to maintain a correspondence with the sister colo-
nles relating to all such information; and to inform them-
selves, without délay, of the "principles and authority" of
a Court of Inquiry, recently established in Rhode Island,
vwith power to transmit persons accused of crimes committed
in America to places "beyond the seas" for trial. The con-
mittee, consisting of the moét prominent leaders of the Whig
movement, was composed.of Speaker John Harvey, Robert Howe,

Cornelius Harnett, William Hooper, Rlchard Caswell, Edward

1Saunders. Colonial Records, IX, 611,
2

Connor, Cornelius Harnett, D. 80,
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Vall, John Ashe, Joseph Hewes, and Samuel Johnston.3 The
actions of the committee quickly brought North Carolina into
the forefront of the gradual movement toward independence,
They declared that the inhabitants of the colony "ought to
consider themselves interested in the cause of the town of
Boston as the cause of America in general." They resolved
that North Carolina would "concur with and cooperate in such
measures as may be concerted and agreed on by their sister
colonies" and repeatedly emphasized the absolute necessity
for a continental congress to promote "conformity and unani-

mity in the councils of America."4

Of this committee, his-
torian John Fiske said it "wag nothing less than the begin-
ning of the American Union., . . . It only remasined for the
various inter-volonial committees to assemble together, and
there would be a congress speaking in the name of the Cone
tinent, "5

The next session of the General Assembly had been
scheduled to meet in May, 1774, but on the basis of the ocur=
rent state of affalrs, Governor Martin foresaw it as an exer-

clse in futllity. He, therefore, determined not to summon

the Assembly until he saw some chance of improvement over the

3Saunders, Colonial Records, IX, 700-741,

4w1111am Clark, editor, The State Records of North

Carolina, 19 vols. (Winston, IBG5-I0IF), X1, 245-2L8 passim,
Zﬂereaffér cited as State Récords.) ' ' '

5John Fiske, The American Revolution, 2 vols. (Boston,
1919), 1, 81. o nan
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preceeding session. When the decision was conveyed to
Speaker John Harvey, he displayed a “"violent mood" and de-
clared that ". . . the people will call one themselves," To
Samuel Johnston, Harvey declared himself in favor of assem-
bling a convention independent of the Governor and he deter-
mined to lead the way personally by issuing a call under his
own name. The idea, fhough revolutionary, received the gen-
‘eral support of the province's leadlng citizens, as the only

6 William

remaining measure to save the colony from ruin.
Hooper expressed an ever spreading sentiment when he wrote
that the colonies were rapidly moving toward independence and
before long would "bulld an empire upon the ruins of Great
Britain.57

The inhabitants of_the Wilmington District took the lead
in moving toward a convention independent of Governor Martin.
On July 21, a general meeting, led by w1111am‘Hooper, ap=-

pointed a committee to prepare a clrcular letter to the seve

eral counties of the province calling for a general provincial

meeting to debate the alarming state of the American colonies
and to adopt and prosecute whatever measures would appear
effective to avert the impending crisis.8 The Wilmington

meeting not only called for a provincial convention but

°6Saunders. Colonial Records, IX, 968,

71bid., p. 985.

8Peter Force, edibor. American Archives, 4th series,
6 vols. (Washington, 1837-1853), i, .
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proceeded, at the same time, to state'their belief that a
general congress of all the colonies was a necessity in order
to produce an alteration in British policliles. Restating the
belief that ". . . the cause of the town of Boston was the
common cause of British America. . . ," they suggested Phil-
adelphia as the "most proper place" and September 20 as the
"most suitable time" for such a continental aséembly.9
Throughout the summer of 1774, the various counties and
towns met to_elect delegates to the provincial convention
called by John Harvey.- Although the North Carolinians con-
tinued to swear allegiance to King and country, they swore
to uphold theilr rights against a "wicked ministry," and never

to become the slaves of any power.10

In Justification of
their support of the provincial convention, they declared
that since the constitutional leglslature was prevented from
providing security and liberty for the citizens that\right
must revert to the people as the source of all power.11
Governor Martin, seeking to prevent the meeting he con-
sidered "inflamatory, diéloyal, and indecent," summoned his
Council to seek their advice., On August 12, with the Coun-

cil's unanimous approval, he issued a proclamation enjolning

9Ibid., pp. 618-619; Saunders, Colonial Records, IX,
1016-1018, passim. '

10

Saunders, Colonial Records, X, 63.

1l1p44,, IX, 1030-1041, passim.



L1

‘£57 d 'YRIIOUYD) FIUON 'IWOSMIN OnV YITIT] to¥W 40 2DWNAF

Sy Moin) THLOL ¥ILV] any

(33es30vN 74, 3O ILVIS IHL
SFLYLS GILINI

) 2L 0L 4303D AYOLIYNTL FHL DNIGNTINI LON)

L S8L/ YNITOWYD HLYON

“NO TIIGIWNTD
&»Po;d;..:u ”
bigs t
aNyIE3IgwWa ) As3woosmow oHNAN I INIIW i
1
» ) -t
34 | . .
H 1a04nv38 b o :
WV HLYY na1oanvy ..
NYMOY [
YIFRHAL :
{
t
t
. IONYEO “wIwe ..
g¥oUNY s
s BYORS ‘
oy OR Sy A JAINS 3% i
» INTIM |

NYV. ANY,

¥3 3NIANEAD) 4....3«&0” "
1
NDLIU W HAYON . w




L2

all citizens to refrain from attending the meeting and to do
all within thelir power to prevent 1t.12

With total disregard of Martin's threats and proclama-
tion, the first Provinclial Congress, in a determined spirit
of opposition, convened at New Bern on August 25, 1774, under
the very eyes'of the Governor. The significance of that meet-
ing can hardly be overstated, It was the first representative
assembly ever to meet in North Carolina without royal author-
ity. Instead, its authority came fiom the people, in open
defiance of the Crown and the Governor,12

On the opening day of the Congress, seventy-one delegates
took their seats., Of the existing thirty-elght North Carolina
counties, only Edgecombe, Gullfoid, Hertford, Surry and Wake
were not represented, All the eligible towns sent delegates
except Hillsboro, Brunswick, and Campbelton. Much to the dis-
pleasure of Governor Martin, even the members of the Council,
desgite their voiced dlisapproval of the Congress and their
support of the Governor's proclamation, attended the meeting
and mixed freely with the delegates. Only James Hassell, the
President of the Council, remained falthful to Martin and re-

fused to compromise.lu

127p3d., pp. 1028-1029,

13Fle’ccher Green, Constitutional Development in the South
Atlantic States, 1776-1860, A Study in the Evolution of Demo-
cracy (Chapel Hill, s D . (Hereafter cited as Con-
stitutional Development, )
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The membership of the Congress fepresented the most
well known and talented men in North Carolina., John Harvey,
considered by all to be the leading figure in the Whig move-
ment, was unanimously chosen gé‘moderator. Representing New
Hanover was William Hooper, who having graduated from Harvard
College at the head of the class of 1760, was reputed to be
the most educated man in the colony. Hooper would later be
a delegate to the Continental Congress and, as such, a signer
of the Declaration of Independence.l5

The Congress remained in session for only three days,
scarcely, it would seem, a time proportionate to the sign1f1~
cance of 1ts accomplishments, The delegates began their
deliberations with a declaration of respect for the British
Constitutlion and a resolution to maintain the succession of
the House of Hanover, but at the same time declaring their
determination to voice thelr sentiments "in the most publick
manner," lest sllence should be mistaken for acqulescence.

They stated that although they accepted George III as the

"lawful and rightful King of Great Britain," to whom they bore

true and failthful allegiance, the unwarranted assumption of
powers by Parliament could not go unchallenged. Rather, it
was thelr duty to uphold the Constitution and preserve their
rights as Englishmen.l6 They further resolved that it was

15DeMond.'The Loyalists in North Carolina, pp. 63-64,
16

Force, American Archives, 4th series, I, 734.
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the very essence of the British Constitutlion that no subject
should be taxed without his own consent, and that since the
colonies had no legal representative in Parliament, any act
imposing a tax on them was illegal, uﬁconstitutional, and a
gross violation of thelr liberties. In condemning the Coer-
cive Acts in general, and the Boston Port Bill in particular,
the delegates pralsed the citizens of Massachusetts for the
support of the rights of America and stated that the "cause
in which they now suffer i1s the cause of every honest Ameri-
can who deserves thé blessings which the Constitution holds
forth to them." Volcing strong opposition to the British
practice of exporting accused colonials to England for trial,
the Congress resolved that such persons were not ". . . victims
to publick Justice, but, . . a sacrifice to the powers of
tyrrany and high-handed oppression."17
As a means of bringing pressure to bear upon Great
Britain, the Provinclal Congress resolved that after Jan-
uary 1, 1775, all British goods, from any source whatsoever,
would be barred from the colohy; They then declared that if
thelr grievances had not been redressed before October 1,
North Carolina would cease the exportation of “tobacco, pitch,
tar, or any other article.," In an act of total commitment

to the plan, it was then resolved that any persons who failed

171p1d., p. 735.
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to comply with the resolution would be declared "enemies
to their country.”18
On August 27, the Congress voiced its approval of the
Continental Congress to be held in Philadelphia in September,
selected as North Carolina's delegates William Hooper, Joseph
Hewes, and Richard Caswell, and invested them with such
powers as to make any act passed by them, in concert with
the Congress in general, ". . . obligatory in honour upon
every inhabitant. . ." of North Carolina.19 |
One of the most significant acts of the first Provincial
Congress was a recommendation to the deputies of the various
counties that a committee of.five men be chosen in each county
to see that the resblutions of the Congress would be pro-
perly observed, and to confer regularly with the Provincial
Committee of Correspondence, These committees would, in the
coming months, become the sole authority in the countlies, em-

bodying all branches of the government.zo

As 1its final act,
the Congress empoweréd.John Harvey, or in the case of his'
déath Samuel Johnston, to call a second meeting of the Con-
gress at such time and place as he consldered proper.Zl
The accomplishments of the first Continental Congress,

which met in Philadelphia in the aytuwmn of 1774, are well

181p1a.,
lglbirdvi Pe ?36-
201144,

2l1pad,
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known and may be briefly summarized. The Congress pledged
its support to Massachusetts; 1t drew up a Declaration of
Rights and Grievances, a Petltion to the King, and Addresses
to the People of Greaf Britain and British America. Probably
the most significant and far reaching act was thevadoptibn
of the Continental Assocliation, a "non-importation, non-
exportation, non-consumption agreement," This association
was, to a very great extent, an "economic declaration of war
on England."22 To enforce the measures they prescribed a
system of "Committees of Safety" for each county and town to
observe the conduct of the people and publicize all violaw
tions., DPublic disapprovél and scorn was, therefore, to be
used as a tool to force compliance. The final act of the Con-
gress was to call for a second meetling on May 10, 1775, unless
the state of affalrs had improved by that time.23

During the autumn and winter months of 1774, the various
county commlttees récommended by the Frovincial Congress took
up the task of enforcing the convention's resolutions in
North Carolina. As these committees constituted the only
éourge of authority within a county, their jurisdiction knew
few bounds, The first of the committees to meet was that of

Rowan County, followed closely by those of Pitt and Halifax

zzﬂugh Talmage Lefler and Albert Ray Newsome, The His-
tory of A Southern State, North Carolina (Chapel HiII, IO34),
p. 189.

23Enoch Lawrence Lee, The Lower Cape Fear in Colonial

Days (Chapel Hill, 1965), pb. 235, 257.
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Counties. The recoxrds of these early meetings reveal, to a
large degree, the extent to which commlttee authority was
stretched. In an effort to prevent the ever increasing
prices of gun powder, the Rowan Counfy committee resolved
that anyone buying or selling powder at more than five shil-
lings a pound would be branded an enemy to his country and
treated accordingly. Another resolution of the Rowan County
committee demonstrated the punitive power of the iocal groups
by publicly censuring two businessmen for a false advertise-
ment deemed by the committee as derogatory to the interest
of the colony.24 | |
In several counties the oath to uphold the Continental
Association‘was made a test of one's patriotism, One such
county was Hallfax, Whep 1ts safety committee convened on
December 21, 1774, it was reported that a prominent local

merchant had refused to sign the Association on the grounds

that debts of merchandise which he owed to British mexrchants

should be honored. The committee, Judging his reasons totally

unsatisfactory and sensing his intention to continue export-

ing, unanimously resolved to recommend to the inhabitants of

the county that they purchase no "Goods, Wares, or Merchandise

" from sald Andrew Miller or any person acting for or in part-
nership with him, , . "<

24DeMond, The Loyalists in North Carolina, p. 64; Saun-
ders, Colonial Records, 1X, 1072.

25saunders, Colonial Records, IX, 1101-1102.
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As the exercise of committee government took root and
expanded, Governor Martin realized that by his fallure to
call the last royal assembly he had not only failed to im-
prove the state of affalrs, he ﬁéd, quite the contrary, pro-
vided the stimulus needed by the Whig movement. By closing
the legitimate avenues of procedure, he had left the people
with no discernable cholce but to proceed by eitra-legal
means, In a final effort to stem the tide of revolution he
summoned. the assembly to meet at New Bern on April 4, 1775.
Speaker John Harvey, in a determined act of defiance, quickly
issued a public call to the several countles and towns urging
them to elect delegates to represent them at the second ses-
sion of the Provincial Congress to meet at New Bern on April 3,
1775, Thus the final clash between these two opposing forces
appeared 1mm1nent.26_

In an attempt to forestail the meeting of the Provincial
Congress, Governor Martin again summoned his Council and after
informing them of the impending meeting, which he described
as "ﬁighly derogatory to the dignity of the legislature,"
illegal, and in every sense inconsistent with the good order
of government, he sought their advice on the proper measures
to prevent it. As they had done previously, the Council re-
sponded with a unanimous voterof;"detestatlon“ for the Con-

gress and advised the Governor to issue a proclamation

261p14,, pp. 1125-1126,
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forbldding it.27 On March 1 the proclamation was published,
calling on the inhabitants to renounce the "insidious at-
tempts of evil-minded and designing men" which could only
tend to introduce "disorder and anarchy" to the detriment of
the real interests of the province and result only in ". . .
confusion, dlsgrace, and ruin.“28
The Governor's proclamation, notwithstanding, the dele-
gates began to assemble in New Bern on April 3., Of the Gen-
eral Assembly and the Provincial Congress, the latter was
somewhat larger, having some twenty more delegates; by and
large, however, the membership was ldentical. The resulting
situation was unique, with one group of men sitting as two -
separate assemblies, one legally constituted by royal author-
ity and the other a revolutionary body sitting in open defi-
ance of thelr King and Governor, Both bodies met in the same
hall and were presided over by the same man, as John Harvéy
was chosen Speaker of the one and Moderator of the other.29
The delegates would meef as the Provincial Congress until the
Governor's secretary was announced at the door, and ", . . in

an instant, in the twinkling of an eye, Mr, Moderator Harvey...

275t the time of the first Provincial Congress, the Coun-
¢il had reacted in a similar manner, Then, disregarding the
Governor's proclamation, they attended the meeting themselves,
It would seem that their attitude was partially determined
by the presence or absence of the Governor.

28

Saunders, Colonial Records, IX, 1l45-1146,

29(:onno:r, Cornelius Harnett, p. 83.
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would become Mr, Speaker Harvey., . . and gravely receive his
Excé&lency's message."30

Governor Martin's wrath grew in intensity with every
passing hour. On the 6pening day of the session, he received
instructions from the King to use ", ... his utmost endeavors"
to prevent the appointment of deputies to the Continental
Congress.‘ Accordingly, Martin issued still another proclamg-
tlon vividly denouncing the Congress as "offensive" and "dis-
honourable." and in the name of His Majesty strictly forbid-
ding the meeting té continue.31 It is doubtful, however,
that the Governor, 1ﬁ light of his past fallures, had any
real hope of succeés‘at this time.

The second Provinclal Congress met for only a short time
and accomplished comparatively little.v The stated purpose
for the meetling was to choose delegates to the next Continental
Congress, scheduled to meet in Philadelphia on May 10, To
that end, Willlam Hooper, Joseph Hewes, and Richard Caswell
were agaln appolnted to represent North Carolina, with the
expressed appreciation of the Congreés for thelr past ser-
vices. BResolutlons were passed in approval and support of
’the Continental Congress and the Continental Association.
As a test of loyalty, thevdelegates were required to sign the
Assoclatlon. One delegate, Thomas MacKnight, refused to |

comply and withdrew from the assembly. In a graphic

3OSaunders, Colonial Records, IX, Prefatory notes, xxxiv.,

31Forcé. American Archives, 4th series, II, 253-254,
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demonstratiqn of its punitive ﬁower, the Congress resolved
that MacKnight's conduct was not in keeping with the cause
of American liberty and recommended that every citizen sever
all connectlions and have no future commercial dealings with
him, They further ordered that the recommendation be pub-
"lished in the gazettes of North Carolina and all neighboring
colonies.32

‘ On the final day of the meeﬁing, April 7, the Congress,
expressing feelings of "coﬁmon prudence and regard. . ." for
the colony, resolved to do everything possible to encourage
"Arts, Manufacturing, agriculture"‘and every kind of economy,
and  recommended premiumé_for those citizens who might under-
take such activities. As the final act before adjournment,
a resolution was passed authorizing John Harvey, or in the
case of his death, Samuel Johnston, to direct delegates to
be chosen to meet at a third‘Congress in Hillsborough at
such,f;me as he should consider.ltfngcessary and proper.33

| viewed from the standpoint of deviation from past ses;

sions, the,procéedings of the Generpl Assembly were more
‘revolutionary than those of the Provincial Congrgss. In
compiete disregard of Governor Maftin's long and tedious
efforts to force repudiation of the Congress, the delegates

proceeded to pass resolutions which, in effect, placed the

v

321v14,, p. 269.
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royal Assembly squarely in line with the Provincial Congress.
In answer to the Governor's charges of "illegality," the As-
sembly stated that while they felt the "highest sense of
alleglance" to thelr King and Consti£ution, it was, neverthe-
less, the undoubted riéht of all His Majesty's subjects to
petition for a redress of grievances, elther in a "separate
or collectiveﬁ capacity; that in order to reach agreement on
such’ petitions, they had a right to meet together; and that
while conducting phemselves in a peaceable and orderly manner,
they did not deserve to be called an "illegal meeting" or
have the "imputation of seditlon cast upon them."Bu A resolu=-
tion was also passed in defense of the safety committees esw
tablished at the request of the Continental Congress., They
resolved that this was an action resulting not from choice,
but from necessity, as the only means left to them by which
they might prevent'the operation of the ", ., . oppressive

and unconstitutional Acts of Parliament, . . ."2° On the
fourth and final day of the meeting, the delegates voiced
thelr concerted approval of the proaeedings of the Continental
Congregs and pledged strict adherence to thelr resolutions.
They further expressed their warmest appreciation to dele-
gates Héoper. Hewes, and Caswell fob the falthful and judi-

cious gervice rendered at the 1asg General Congress.36

3¥1bid,, pp. 261-262,
351b14., p. 262. -

361b1d,, p. 265
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The finél resolutions of the Assembly were the most
direct insult yet suffered by the Crown and its government,
'Governor Martin's anger, bolstered by his acceptance of the
futility of continuing, drove him to dissolve the meeting on
April 8., Thus ended the last royal Assembly, and with 1it,
British rule in North Carolina. In his report to Lord Darte
mouth, the Secretary of State for the Colonies, Martin re-
ported that the authorlity of the royal government "was ab-
solutely prostrate. . . and nothing but the shadow of it is
left." Unless effective measures were taken, he declared all
British influence over the colonies would disappear. Martin
described his own situation as "despicable and mortifying,"
adding that hls dignity was daily "reviled, traduced and
abused" while his rights and authority were arbitrarily
usurped.37

On May 8, news. reached North Carolina that battles had
been fought between Méssachusetts colonists and British sol-
diers.38 Governor Martin, fearing for his safety, dispatched
emissaries into the back counties to enlist the ald of the
loyalists of that area, and ordered cannon placed before the
palace, When one of Martin's letters, requesting arms and

ammunition from General Gage, was intercepted, the inhabitants

37Saunders, Colonial Records, X, 47; Lefler and New=-
some, North Careolina, pp. I§§-I§I.

38
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of New‘Bern took overt action aﬁd selzed the palace cannon?9
On the night of May 31, finding himself under strict surveil-
lance and without a man or a gun with which to defend him-
self, Governor Martin deserted hls palace and on the pretext
of visiting Chief Justice Hassel, fled to Fort Johnston, near
Wilmington, on the Cape Fear River.uo Amid rumors that the
Governor would attempt to gather a coalition of loyalists,
Negroes, and others of the disaffected for the purpose of
fomenting civil war, excitement reached a fever pitch. On
July 19, a group of Wilmington citizens, led by John Ashe,
Robert Howe, and Cornelius Harnett, entered the fort and
destroyed 1t.u1 Martin, however, had again managed to elude
‘hls antagonlists and had escaéed to a British warship, Crulser,
lying oi‘fshore."’2
Thus matters stood as the summer of 1775 approached,
The ?rovincial Congress had succeeded 1n inaugurating a
system of purely popular government that, in less than twelve
months, swept away every vestage of royal government., There
remained only an exiled governor whose only defensive weaw-

pons were meaningless proclamations. Governmental power now

resided entirely with the local committees. Bounded in their

39Saunders, Colonial Records, X, 49,

AOSamuel A'Court Ashe, History of North Carolina, 2 vols.
(Raleigh, 1925), I, 436; Saunders, Colonlal Records, X, Prefe
atory notes, xxxvi.

41Saunders, Colonial Records, X, 140,
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Jurisdiction only by the resolutlons of the Provincial Con-
gress, they not only determined what acts and opinlons made
a man. an enemy of the country, but passed upon his guilt or
| innocence and fixed his punishment, Just as tﬁe Continental
Congress was about to convene in Philadelphla in an attempt
to bind together the loosely united colonies, word reached
Wilmington concerning the battles at Lexihgton and Concord,
War appeared imminent. Whether North Carolina would be pPre-

pared to meet that crisis remained to be determined.



CHAPTER III
THE HILLSBORO CONGRESS

The situation which existed in North Carolina 1h the
summer of 1775 was critical, and it was unique in the his-
tory of the province. The forced exodus of Governor Martin
" had deprived the colony not only of its legal government,
but also of any constitutional method for convening the lege
islative assembly. The armed confrontation in Massachusetts
and the flring of Fort Johnston had created a state of war.
The emergency situati;n required emergency measures if North
Carolina was to prepaie itself for the impending conflict.

A new government had to be fashioned to replace the county

committees; an army had to be organized and trained; arms,

ammunition and the other sinews of war had to be collected;
plans f9r colonial defense had to bé drawn; and a workable

system-of currency had to be devised, Realizing that these
preparations had to be made in the interest of both provin-
cial and continental affairé,'the Noyth Carolinians turned

to the Provincial Congress as the only means of providing a
unlted leadership, independent of royél authority.

From the adjournment of the secopd Provincial Congress,
on Aprii 7, 1775, the revolutionary péntlment of the North
Carolinians began to réach an unpreqp@pnted pitch. One of

the most significant and controversjal examples was seen in

56
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the action of the Mecklenburg County safety committee. At a
meeting in Charlotte, May 31, 1775, led by the radical Pat-
riots, the commlttee declared that all laws and commissions
derived from royal authority were annulled and that the civil
constitution of the colony was "wholly'suspended."1 They
further resolved that the general conventions within the var-
lous provinces, under the direction of the Continental Con-
vention, should be invested with all governmental powers
within thelr respective provinces and that "no other legis~
lative or executive power does, or can exist, at this time,
in any of these colonies." They denounced as an "enemy of
his country” any man‘*who would accept a royal commission, andh
urged the citizens of Mecklenburg to appoint military. officers

"1ndependent»of Great Britaln."2

Governor Josiah Martin, in
transmitting the newspaper accounts of the Resolves to Eng-

land, wrote to the Earl of Dartmouth that they "surpass all

1Force, Amerlcan Archives, hth series, II, 855-856, Co=-
inciding with the reality of the Mecklenburg Resolves is the
local tradition concerning a Mecklenburg Declaration of
Independence supposedly passed eleven days prior to the
Charlotte meeting. NoO copy of the declaration has ever been
found and scholars tend to reject it as mythical, agreeing
with Van Tyne that the "authentic resolutions of May 31 are
surely radical enough to sult the most fastidious patriot.”
See Claude H. Van Tyne, The War of Independence, American
Phase (Boston, 1929), p. 191; Ashe, History of North Carolina,
T, B37; Fiske, The American Revolution, 1, 133=-135; A, .
Salley, Jr. and Worthington Chauncey Ford, "S. Millington
Miller and the Mecklenburg Declaration," The American Histori-
cal Review, XI (April, 1906), pp. 548-558% A.” S, Salley, Jr.,
"The Mecklenburg Declaration: The FPresent Status of the Ques-
tion," The American Hlstorical Review, XIII (October, 1907),
pp. 16-073,
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the horrid and treasonablejpublications that the inflammatory
spirits of this Continent have yet produced."3

Another incident in thé spring of 1775, though calculated
as a measure of appeasement toward North Carolina, had the
effect of widening, even further, the breach between the pro-
vince and the mother country. In April, FParliament passed
an act to prohibit trade between some of the American colonies
and England, declaring that it was "highly unfit that they
should énjoy the same privileges and advantages of trade
that his Majesty's faithful and obedient subjects enjoyed.”u
The application of the law was not universal, however, as
North Carolina was excluded, Thé reaction of the colony,
undoubtedly quite different to what the Minlstry wished, was
best expressed by the Wilmington Committee of Safety. Ir
July 20, the day the law was to become effective, the citizens
of Wilmington denounced 1t as "a base and mean artifice, to
seduce them into a desertion of the common cause of America,"
and firmly resolved that North Carolina would reject the "ad=
vantages insidiously thrown out" by the law, and would, in-
stead, "continue to adhere strictly/to the resolutions of
the Continental Congress."5

As the pageant of events brought the colonles, at an

ever increasing speed, toward the ultimate break with Great

Jsaunders, Colonial Records, X, 48,

Y1bid., pp. 109-110.
51bid., p. 113.
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Britaln, the ties\of culture and tradition remained. Al-
though the British ministry was almost universally condemned,
the desire for total independence was, as yet, not a concept
cherished by the average cltizen., These thoughts were best
expressed in the following letter, of July 31, from "a gen-
tleman in North Carolina and one of the delegates of the Con-
gress" to an Edinburgh merchants

Every American, to a man, 1s determined to

die or be free. We are convinced that nothing can
restore peace to this unhappy country, and render
the liberties of yours secure, but a total change
of the present ministry, who are considered in this
country as enemles to the freedom of the human race,
like so meny Master devils in the infernal regions,
sending out thelr servant furies, to torment whenever
they choose their infernal vengeance should fall . . . .

. We do not want to be independent; we want no
revolution, unless a change of Minlistry and measures
would be deemed such, We are loyal subjects to our
present most graclious Sovereign in support of whose
crown and dignity we would sacrifice our property,
he only defending our liberties., This country, with-
out some step is taken, and that soon, will be
inevitably lost to the Mother Country. We say again,
for the love of Heaven, for the love of liberty, the
1nteresg of posterity, we conjure you to exert your-
selves,

The claim that the colonies were: at the mercy of an
evil-minded Parliament and a designing ministry was also
being used by many of the local committees as a means of
securing the support of the cltizens for the rapidly expand-
ing coﬁhty%éové;haqnta; Aaﬁlayalty t§ the Crown was still a
factor much in @vidonde,'uﬁorthqdox mgthods were sometimes -

used in the atte@ﬁt #9 ovatooma it, Citvizens who were

v ong -~ " y " ’ g
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reluctant to submit to the committee controls or to arm them-
selves against the British were often threatened with tar
and feathers as a form of inducement.7

On June 19, the North Carolina deiegates to the Con-
tinental Congress sent an address to the various local com-
mittees of the province urging them to support the revolu-
tionary movement and again declaring that the "fate of Boston
was the common fate of all." They were critical of the col-
ony, as a whole, for being "an inactive Spectator" of the
general armament procedures, saying that North Carolina "seems
to forget even the Duty she owes to her own local Circum-
stances and Situation ., . . .”8 By way of explaining the
exemption of North Carolina from the act restraining trade,
the address stated: |

The Reason 1s obvious-~-Britain cannot keep its Naval

Force without you; you supply the very sinews of

her strength. Restrain your Naval Stores and all

the powers of Europe can scarce supply her; restrain

them and you strengthen the hands of America in one

glorious contention for her 11berty « e e o
The delegates in Phlladelphla implored the committee to follow
the examples of their sister colonies and form themselves
into a mllitia, to carefully preserve thelr gunpowder and am-

munitipn. as.a ."sacred Deposit,” and to "Study the Art of

< mgE e

- L e
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8Ibid., pp. 20-23, passim,
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Miiitary with the utmost attention," for on that depended
their future security.lo

One of the final acts of the second Provincial Congress
had been to authorize John Harvey, or in the event of his
death, Samuel Johnston, to call another congress at Hills-
boro whenever he felt it expedient. As the necessity for
immediate action daily became more obvious, frequent letters
urging a convening of the congress found their way to Samuel
Johnston, Harvey having died in May; Taking the lead, as
had become thelr custom, the Wilmington committee, undexr the
leadership of Hdwe, Harnett and Ashe, wrote to Johnston, on
May 31, suggesting that he summon the congress "as soon as
possible."11 Within a week, Joseph Hewes wrote from Phila-
delphia his feeling that an immediate session of the Provin-
clal Congress was "absolutely necessary." He also suggested
that "great care should be taken to have as full a representa-
fion as possidble," warning that some matters would be placed
before them that would "require the utmost exertions of every
friend to American Lliberty . . . .12

Johnston, at his home on Albemarle Sound, some distance
from the feverish activity of the Cape Fear region, was, for
a variety of reasons, slow to act., From a purely legal stande
point, he was authorized to call the congress to meet only

at Hillsboro. The royal Assembly, on the other hand, was

101b1d,.,, p. 23.
111vsa,, IX, 1285,

12Edmund C. Burnett, edltor, Letters of Members of the
Continental Congress, 8 vols., (Washington, 1921=1936), I, Il2.




62

scheduled to meet in Newbern on July 12, althoﬁgh the strong
probability existed that Governor Martin would again prorogue
it. The fact remained that as the delegates to both meetings
would be, for the most part, the same men, Johnston felt com-
pelled to walt untll the exiled Governor acted.t? PFurthermore,
Johnston was inclined to consider the requests for the cone
gress as premature, and not desiring further to damage rela-
tions with the royal governmént without due deliberations,

he hesitated. Connor quotes a letter in which Johnston wrote:

'T expect my conduct 1n~not immediately calling

a provincial congress will be much censured by

many, but being conscious of having discharged my

duty according to my best judgement I shall be

the better able"to bear 1it.'

Unrelenting in their efforts to dissuade Johnston from
his position, the Wilmington committee, on June 29, implied
that Johnston was applying the wrong standards to the deter-
minat;Qn of his decision and suggested that the "Circumstances
of the times, and expectatlons of the people . . ." were more
appropriate yardstlcks for determining his conduct.15 On
July 13, having still receiéed no word from Johnston, the
Wilmington committee agaln wrote thaﬁ their situation was
"truly alarming." Amid both evidence and rumor that the

Governor was rapldly collecting "men, provisions, warlike

13s1kes, The Transition o) uNorth Carolina From Colony
to Commonweait%”" *£ A2 2L

1“Connor. carnelgu Harnett, p. 103.
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stores of every kind," and attempting to foment unrest among
the slaves and the inhablitants of the back countles, the
people clamored for a congress, hoping "everything from its
Immediate Session," and fearing "everything from its delayﬂaé

Conscious of the discontent and revolutionary atmosphere
that pervaded the colony, Governor ﬁartin saw‘the futility
of attempting to gather the Assembly and again prorogued the
body until September 12. Johnston, then free from any legal
reservation, issued a call for the third Provincial Congress
to meet at Hillsboro on August 20, 1775, and recommended that
not less than five delegates be elected from each county.X?

The selection of Hillsboro as the site of the meeting
was not a random choice but one which demonstrated both wis-
donm=and prﬁdence. The first two sessions of the Congress
had been held at Newbern, in the east. Hillsboro, on the
other hand, was located in what was then considered the west,
the area heavily occupied by the Regulators, Since the pre-
ponderance of political power was centered in the east, there
was the ever present danger of sectional jealousies. The
choicg of Hillsboro, therefore, was a determined effort on
the p%?ﬁwﬁf §p§mgqngre$s to minimize disputes and to unify

18

the various factions within the colpny. The task of
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uniting the.diverse‘elements that constituted éhe populace

of North Carolina, however, was not one that could be dis-
posed of so simply. There was not only a variety of ethnic

. backgrounds within the colony, but also a'substantial varlance
in political 1deology.‘ There were three basic political
groups in North Carolina. The largest and most vocal was

the group known as Whigs. To this group, probably embracing
half the inhabitants, belonged those who were willing to
fight Great Britain in order to preserve theilr rights, and,
if necessary, to win their independence., The second largest
" division, known as Loyalists or Tories, supported the concept
of peaceful opposition to England and opposed war at all
costs, Among this group were to be found many wealthy mer-
chants and planters, most of the "old official class," and
those individuals who "dreaded despotism, on the one hand,
and feared anarchy on the other."19 Also included among the
Loyallsts were a large number of Sc¢ottish Highlanders who
had immigrated to North Carolina in recent years and who man-
ifested 1little or no sympathy with the current revolutionary
movement, The Regulators were also a subdivision of the
Loyalist group. Although bearing little allegiance to England,
neither d4id they feel bound to the Whlgs, among whom were

many of the same men who had, only recently, crushed the

on the 20th Day of August, 1775 (Newbern, 1775), p. 28, on
microfilm, N,T.S,U, Library. (Hereafter cited as Journal of
the Provincial Congress of August, 1775.)

19Lef1er and Newsome, North Carolina, p. 197.
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Regulators' own protest agalnst oppression. The third basic
group, by far the smallest, was composed of what might be
classified as "neutrals," and included a large number of
German Quakers and settlers, Under considerable pressure
from the county committees, many of this group relented and
took an oath of loyalty.zo
The third Provincial Congress bonvened on Monday,

August 21, one day latér than scheduled due to late arriving
delegates, The gathering was by far the largest elective

assembly that.had ever met in North Carolina. Every county

and town for which delegates were authorized was represented.,

When the roll of delegates was called, 184, of the 207 elected,

responded, Samuel Johnston was unanimously chosen President

and Andrew Knox, of Perquimons County, was selected as Secre- .

tary. el

The first action of the delegates was the appointment of
a committee to prepare an oath which would be required of
all members of the Congress as a test of thelr loyalty. When
the oath was submitted to the Congress on Wednesday, it was

22

unanimously approved, In teking the oath, the delegates

professed thelr allegilance to George III and acknowledged

2OIbid., p. 198; Saunders, Colonial Records, X, 182,

21Journal of the Provincial Congress of August, 1775,

ppo 1-20

221b14,, p. 6.
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the constitutional executive power of government, but rejected
the idea that either Parliament or any individual member had
a right toﬂimpose taxes or regulate the internal policles of
the colonies, In support of.this concept, they pledged to
uphold all acts of their Congresses, Provincial and Continen-
tal,23 .

The three most important matters before the Congress were
the formation of a provisional government, the organization
of a military force and the unlficatlon'of the North Carolina
inhabitants., Looking first to the latter task, the Congress
appointed two committees to confer‘with the various inhablitants
of the colony, with Instructions to remove any false impres-
sions that might have been made upon the people by the "Art-
ful Devises of the Enemies of America" and to use all possible
inducements to form a successful union for the protection of
?heir constitutional rights and privileges., The first of
these bommlttees was delegated to caonfer with the recently
arrived Scottish Highlanders and "explain to them the nature
of the controversy."zu The second aommittee, among whose menme
bers were Maurice Moore and Richard Caswell, was instructed
to prepare an address to the Regulators 1ln an effort to gailn ‘

thelr pupport for the Whig cause.?sswmhe efforts of both

- 4& o
“1ma., pp. 6-7.
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committees, however, proved to be in vailn., The Scots deter-
mined, for the presenﬁ, to remaln neutra1,26 and the Regula~
tors refused to change their position, largely out of fear
and distrust 6f the members of the committee.?? 1In its choice
of eémissaries, the Congress showed poor Judgment, as Richard
Caswell had been the commanding officer of the force which
defeatéd the Regulatofs in 1771, and Judge Maurice Moore had
subsequently adjudged a number of thelr prominent leaders.
guilty of treason and ordered their executlons.28
During the early days of the Congress, several other
inmportant standing commlttees were formed to deal with tﬁe
other major problems' confronting the colony. A Committee of
Secrecy was formed for the purpose of procuring arms and ane
munition and to determine the sums of money necessary for
that purpose.29 - Another commlttee was formed to report on
the state of the public treasury.’? on August 24, one of
the most significant committees was appointed with instruc-
tions to prepare a plan for the regulation of the "internal
peace, order, and safety" of the province and to "make ar-
rangements for a c¢ivlil policy to replace the executive powers

arising from the absence of Governor Martin."Bl

267ones, A Defense of North Carolina Revolutionary His-
tory, pp. 230-23T,

27sikes, The Transition of North Carolina From Colony to
Commonwealth, p. 40,

28&2.

29Journal of the Provincial Congress of August, 1775, p. 10.
301b1d., p. 12.

3l1bid,, p. 11,
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On Iriday, August 25, a proclamation written by the CGove
ernor aboard the Cruiser two weeks previously, was read to
the delegates, The Governor, witnessling the rise of revolu-
tionary fervor in the colcony and feeling that the primary
source of irritation was the local committee, issued his
QFiery Proclamation" denouncing all the committees, but re-
serving special criticlsm for the one at Wilmington. He
accused them of circulating "the basest and most scandalous
Seditious and inflammatory falsehoods," designed to "mislead
the people" and turn them agalnst the royal government. He
spoke of the "malice and falsehood of these unprincipled cen-
sors" and their "evil, pernicious and traiterous Counclls
and influence,” but added that his vengeance was "restrained
by pity for the innocent, misgulded and deluded people" whom
he considered the "blind instruments of their atrocious
leaders." Referring to the Mecklenhurg Resolves, Martin
termed them an "infamous publication” and thé conmittee re-
sponsible for them as traitors.32

After the proclamation had been read and discussed, the
Congraess passed a resolution declaring the paper "a false,
scandalops, scurrilbus.bmaliciéus an@ seditious libel, tend-
ing to disunite the good‘people" orﬁﬁﬁe'province and tending
to provoke "Tumulta and Insurrections dangerous to the Peace
of hia Majesty'a Government and the safety of the inhabi-
tants. Declarina further that it was "injurious to the

s e o P or ey w
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Characters of several gentlemen of acknowledged Virtue and
Loyalty," the paper was ordered to be burned by the "common
Hangman."33

Early in the session, several preliminary attempﬁs were
made to bring North Carolina into a positlion of responsibility
on a continental level and to insure a more Just and equitable
treatment of the cltizens with the colony. A resolution was
passed on August 24, in answer to a réquest from the Con-
tinental Congress, in which North Carolina pledged to pay
its full proportionate share of expenses incurred by the Con-
tinental army.3u The following day, the Congress, anticipate
ing their own need for both a colonial army and the money
with which to support it, instructed the various counties
and towns to prepare a thorough census, to distinguish between
men, women, children, and slaves., The census would be inval-
uable in the future for both revenue and military purposes.35

On the final day of August, the Congress issued a dec=-
laration which, while it cannot be called elther declaration
of independence or of war, was, without doubt, the strongest
indication, thus far, that Noxrth éarolina fully intended to
be prepared in the event such a move became necessary. In a

lengthy defense of thelr posltion, the Congress declared that

33Jou:rna1 of the Provincial Congress of August, 1775,
pe 120

341p1d., p. 11.
351bid,., p. 12.
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they had been reduced to a "dangerous and critical situation"
by the many attempts of Parliament po enforce "unconstitu-
tlaonal and oppressive" acts for altering the "constitution
and internal policies of the Unlted Colonies" in violation
of thelr natural rights.36 They further declared that the
hostilities already begun in Massachusetts by British troops,
"as if in an enemy's country," were acts which could hardly
", . . be justified toward declared Enemies." They blamed
Governor Martin for having assumed an actlive part in opposing
all means adopted by the colonies to insure their safety and
probect their liberty and property. For the sole purpose,
therefore, of preserving their province "against all attempts
to carry the sald acts into execution by force of arms" the
- Congress declared its intention to put itself into an im-
mediate state of defense.37 Accordingly, the delegates re~
solved that, beilng absolutely necessary for the support of
the American Association, the colony would immediately ralse
a military force consisting of 1,000 men.38

On September 1, two regiments of 500 men each were or-
dered to be ralsed at once, Congress further ordered that
0o meﬁ be stationed in the Wilmington District, 200 in the
Salisbury District, 200 in Newbern, and 200 in Edenton, and

36Ib1d., p. 16.
371014,
381pid.
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that all future trobp movements would be direcfed by elther
the Congress or the Committee of Safety. As commanding of-
ficers of the two regiments, the delegates assigned James
Moore and Robert Howe, both with the rank of colonel.39

On September 5, a committee, composed of Willie Jones,
Abner Nash, and John Ashe, was appointed to formulate plans
for an organization of Minute Men and militia for the further
protection of the province.uo Within three days the plans
had been devised and presented for the approval of Congress.
'In accordance with the commiﬁtee's recommendations, the pro=-
vince was divided into six districts, Edenton, Halifax, Wile
mington, Hillsboro, Newbern, and Sallsbury. Each district
was directed to ralse one battalion, consisting of ten com-
panies of fifty men. anch battalion was to have a colonel,
a lieutenant colonel, a major, ten captains, ten lieutenants,
ten ensigns, twenty sergeants, ten drummers, and ten fifers.
The field officers would be recommended by the districts and
appointed by the Provinclal Congress, and the number of men
fo be enlisted from the various sections would also be recom=
mended by the district officlals., Enlistments were ordered
restricted to the county of one's residence, and priorities

were suggested for those men who owned their own guns.al

91p1d., p. 17.
ho1pid,, p. 21.
blrpia,, p. 204,
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When the battalions were formed and approved by the county
committees, they were to undergo training for fourteen suc-
cessive days, Sundays included, after which each county group
would muster at least every two weeks. Bounties of twenty-
five shillings were allowed for every private and non-
commissioned officer for the purpose of buying his own uni-
form, to consist of "a huntiné shirt, leggins, and black
garters." Each Minute Man was to be enlisted for a period of
six months and whenever called into actual service thereafter,
at all such times being subject to the rules and regulations
of the Continental army.uz To supplement the Minute Men,

the Congress also authorized the Committee of Safety in each
district to order the militia into service upon any emergency.
This authority would last, however, only until either the
Congress or the Provinclal Councll should convene and assume
command of the troops.43 In addition to those forces author-
ized by the Provincial Congress, varlous volunteer companies
also existed throughout the colony, under the direction of
the county committees, and every citizen was advised to get

a "bayonet for his gun and be ready to turn out at a moments

L.

notice," By tHe end of September, 1775, North Carolina's

-military force was thoraughly brganized and ready to be

rauad g
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inplemented. The major problem yet confronting the Congress
was that of financing the preparations.

On September 5, Richard Caswell, representing the Com-
mittee of Ways and Means, recommended that 60,000 pounds in
paper bills of credit be emitted for the purpose of defraying
the expenses of the military, the purchase of arms and am=-
munition, and the payilng of bounties. By the committee's
plan, the sum would be sunk by a tax of two shillings on each_
taxable person in the province, over a seven-year period.45

Two days later Congress resolved that the sum should not
exceed $125,000 in bills of credit. The number and denomina=~
tions of the desired bills were determined and a committee,
consisting of Samuel Johnston, Richard Caswell, Richard Cog-
dell, and Andrew Knox, was appointed to see that the billls
were printed and subsequently delivered to the treasurer.”6
That the acceptance of the new bills by the population was
considered vital is evidenced by the severity\of the penal-
tles prescribed by the Congress for thelr illegal use, Any
person found gullty of refusing to gocept the bills in payment
of a debt, of "speaking disrespectfully of the bills," or of
offering a greater sum in exchange than the legally prescribed

rate, was to be consldered "an enemy to his country" and it

would be recommended to the citlizens of the province that

—_— -

45J
p. 21.

461p1d4., pp. 22-23.
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they "have no further dealing with him."“7 For any person
convicted of counterfeiting, the prescribed penalty was '

48 Having

“death‘. . » as a felon without benefit of clergy."
thus temporarily satisfied the demands of their financial
crisis, Congress appointed Samuel Johnston and Richard Case
well as the Treasurers of the Northérn and Southern Districts,
respectively., Caswell, as both a signer of the Public Bills
of Credlit and a treasurer, thereupon asked to be rellieved
as a delegate to the Continental convention. Responding to
his request, Congress accepted Caswell's resignation and ap-
pointed John Penn, of Orange County, as his successor.ug

The formulation-of a new plan of civil government was
to prove a more difficult and demanding task than any of the
projects thus far undertaken. Having few precedents on which
to rely, the delegates, nevertheless, found ideas and sug-
gestions in bountiful abundance, On September 9, after two
weeks of deliberation, the Committee on Internal Peace, Order,
and Safety, under 1ts chalrman, Archibald Maclaine, submitted
its report to the Congress.5o The plan proposed, and ulti-

mately adopted, continued the Congress as the supreme leglis-

lative branch of government but reorganized the subordinate

-

471v1d., p. 23.
481114,

¥91v14., pp. 19, 28. i
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branches in an attempt to curb the excesses of power recently
wiltnessed in the county committees. The executive and judia
clal powers were to be vested in a Provinclal Council, six
district Committees of Safety, éhd the various county and
town committees.51

The plan established in each of the six districts of
the province, a Committee of Safety, to consist of a presid-
ing officer and twelve members who would meet every three
months in the principal towns of fhe various districts, and
at any other time when circumstances made it desirable,
Operating under the control and supervision of the Provincial
Council, the District Committees would oversee the operations
of the militia and Minute Men organizations within their
particular Jurlsdictions. In a Jjudicial capacity they would
also be responsible for censuring and punishing all persons
found to be either in violation of the law or operating
counter to the interests of the colony. In this capacity,
they would also serve as a "superintending Power" over the
1ocai committees, The members of the six District Committees
wou%d be chosen By ballot, 1in Congress, by the delegates from
the,various districts, 2

The Provinclal Council was to consist of thirteen mem-

bers, two from each of the six districts and one representing

N e~ oy

5;Ib1d.
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the colony at large, and would embody the full executive and
administrative power of the government, subject only to the
resolutions of the Congress.s_3 The Councll was glven conme
}plete control over the "direction, Regulation and Maintenance"
of the military when Congress was not in session. They were
authorized to certify the appointment of army officers, fill
all vacancies, and when deemed necessary "for the public ser=-
vice," to suspend any officer and order hls court martial.
They were, in additlon, authorized full power to call for

the militia in all cases of alarm and carry into execution

54

‘all orders of Congress concerning fhe militia. In general,
the Council was impowered to "transact all such matters and
things as they may Jjudge expedient fo strengthen, secure,

and defend the colony" so long as they did not alter or sus-
pend any act or resolution of Congress., With such extensive
authority over the regulation of the colony, it was neces-
sary, therefore, that the Council also be given control over
the public funds, Accordingly, they were authorized to draw
from the treasury "all necessary sums of money," being careful
to keep a strict accounting of all expenditures that they

might be presented for approval at the next session of Con-

gress.SS The Council was instructed to hold its first meeting

SBIbid., p. 32.

5uIbid.. pp. 32=33.

31p1d., p. 33.
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at the Johnston County Court House on October 3, and subse-
quently, to meet every three months, unless necessity dic-
tated otherwlse, DMembers were allowed expenses amounting to
ten shillings per day and ferriage. The only expressed pro-
hibition on membership in the Council referred to those per-
sons holding a military position or a "lucrative office under
any military commander . . . ." Officers of the militia alone
were excepted.56

The lowest echelon in the new governmental structure
was to be the county 6r town committee, Congress ordered
that the committee in each county would be composed of twentye
one members, a majority of which would constitute a quorum.57
Three North Carolina towns were considered of sufficient
importance and size to merit speclal attention. Therefore,
the committees of Edenton, Newbern, and Wilmington were each
allocated fifteen members, while all other towns in the pro-‘
vince having the right to representation were allocated
seven-member’committees. All persons having the right to
vote for delegates in Congress were'permitted to vote for
committeemen in the annual elections.58 Although the principal
duty of local commlttees was to execute the orders of the

Congress and the Provincial Council, they were directed to

56114,

57Ib1d..-p. 35.
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-

work together closely and, in some cases, the town and county
groups were permitted to work in complete conjunctlon.59

As their final 1nstfuction, the local committees were
ordered to eledt, from their own members, seveﬂ men to act
as a Committee of Secrecy, Intelligence, and Observation,
with the task of corresponding with the Provincial Council,
the various district committees and the other local commit-
tees of both North Carolina and the neighboring colonies.
In addition, they were asuthorized to take into custody and

examine "all suspected persons" and, if deemed necessary,

send them either to the district Safety Committee or the FPro-

60

vinclal Council for trial.
In order to provide a uniform election procedure, Con-
gress directed that on the third Tuesday of October, the
"freeholders” of every county should meet at the various
county court houses, and in the presence of three inspectors,
appointed by the 1§ca1 county committee, should choose as

61 The

many ag'f1Ve persons to'represent them in Congress,
use of~the word "freeholder" had much more gignificance than
might at first appear, Under the royal government, suffrage
had been extended to the inhabltants of the province. The
original Whig party of North Carolina had been composed of

“the wealth, the virtues, and the intelligence of the

591bid,
601p1d,, p. 36.
6l1bid., p. 3.
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province,"” and it was from this source that the revolution
gained its strength and momentum. Through universal suffrage,
the threat of dissident voices was an ever present danger,

By the substitution of the word "freeholders," however, the

Congress was able to disfranchise a large class of potentlally

unmanageable Scottish Highlanders who were often "guided" by
wealthy Tories.62 By so doing, the Whigs were able to retain
coﬁtrol of government in the counties with a Scottish major-
ity. Even though it 1s remembered that universal suffrage
was not a popularly accepted concept of democracy, as then
understood, 1t becomes equaily obvious that the Provincial
Government was far less favorable to universal suffrage than
the royal government had been.63
The Hillsboro Congress, having made diligent attempts
to prepare the colony for the hostilities ahead, feared that
in the event of war foreign commerce would be severely inter-
rupted, To prepare for such an emergency, and in an attempt
to forestall the attgndant suffering to civilian and soldier
alike,‘the Congress resolved to encourage the development of
local manufacturing. To this end, they offered bounties to

those individuals who would undertake to produce marketable

quantities of such ltems as saltpet;e. gunpowder, iron, nalls,

- v

62Jones, A Defense of North Carglina Revolutionary His-
tory, p. 202. -

6381kes, The Transition of Norta Carolina From Colony
to Commonwealth, p. 50,
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salt, sulphur, and cloth.64 In addition to the bounties,

premiums were also offered to those persons who could ac-
complish these tasks in the shortest amount of time.65 By
such efforts, the delegates sought to make North Carolina
not only a self-supporting colony, but also to free 1t from
a binding, and possibly crippling reliance on forelign pro-
ducts, |

Having successfully, if only temporarily, completed the
major tasks confronting them, the Cohgress turned its atten-
tions to matters of a more continental concern, One such
matter was the debate involving a proposed plan of confedera-
tion which had been presented to the Continental Congress by
Benjamin Franklin on July 21. As the Phlladelphia Congress
anticipated that the proposed plan would become the subject
of serious debate at the next session in Philadelphia, and
desired the opinlons of the various cplonies, William Hooper,
returning home for the Hlllsboro Congress, presented the plan
to theldelegates.66 After deliberating the issue, the Pro-
vincial Congress passed a resolution declaring that the plan
was "not at present eligible," and thatuthe delegates from
North Carolina should be instructed to withhold their consent

6“Joux'na.]. of the Provinclal Coqgress of August, 1775,
pp. 37~

651b1d.

66
Burnett, Letters of Members of the Continental Con-
cross, iTIStts Lotigre of fembers of X
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to any such plan until it could recéive the approval of the
provincial government.67 They further declared the belief
that the present Association should be relied on as the
safest means 6f bringing about a reconclliation between the
colohles and the "parent State," and that any idea of a cone
federacy should be considered only as a "last necesslty."68
As clearly demonstrated by the reaction of the Congress
to the Franklin plan of confederation, the idea of a total
break with Great Britain was still not cherished by the
average citizen. In still another attempt to convey their
feelings to all Englishmen, the Congress appointed William
Hooper to prepare en wddress directed to all inhabltants of
Great Brltain.69 in answering the charge that independence
was thelr object, the Congress termed it a "Cruel Suggestion,"
emphasizing that all their actions "uniformly contradict
this." They declared that all they desired was "To enjoy
the fruits of our own honest Industry; to call that our own
which we eaxn « . .3 and to regulate that internal policy
by which we , . . are affected." They further maintained
that any departure from the constitution was dictated en-

tirely by self-preservation; "as soon as the Cause of our

Fears and Apprehenslons are removed, with Joy will we return

67Journal of the Provincial Congress of August, 1775,
pp-o 20"21 »
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these Powers to thelr fegular channels." Declaring them~
selves possessed of an affection "bordering upon Devotion to
the Succession of the House of Hanover," the Congress stated
its own view of its actlons as a "Monument that does Honour
to human nature," Stating their desire to remove any false
impressions created by the "Representations of weak and wicked
Men . . . ," they again defended thelir actlons as a discharge
of duty owed to the world, to themselves, and to posterity.7o
On September 10, 1775, the Provincial Congress of Hills-
borc was adjourned by Samuel Johnston. In a session lasting
only twenty-one days, the Congress had created the genesis of
both a military force which would, much sooner than expected |
be called upon to defend the province from its enemies, and
a civil government which Allan Nevins has described as "the
most elaborate provisional government on the continent."7l
Through the efforts of the largest representative assembly
ever to have met in North Carolina, the will of the people
had been fulfilled., As Saunders said, "The Die was now
cast . . " and North Carolina was at last a self-governing

commonwealth.72

701p3d,

71A11an Nevins, The American States During and After
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CHAFTER IV
THE PROVISIONAL GOVERNMENT

The incentive which guided the Provincial Congress at
Hillsboro had been yhe urgent need for an effective civil
government and military organization capdukéof leading .
North Carolina through the perilous and uncertain days ahead.
Through the conscientious efforts of i1ts members, the Con-
gregs had, by early September, 1775, achieved a measurable
degree of success wltp the adoption of an elaborate plan of
administration. This could only be regarded, however, as a !
preliminary action--a first step., The degree to which suc-
cess would be realized was dependent upon factors which were,
for the moment, beyond either the knowledge or the control
of the Congress. The inescapable fact that the new structure
was untried and unproven, together with the diversity of
public opinion and the unpredictability of the British Minis-
try combined to force upon the Whig 1eade;s a pragmatic ate
titude as they awalted the coming test of the Provisional
Government,

On October 18, a little more than a month after the ad-
journment of the Congress at Hillsﬁoro, the first meeting
of the Provinclial Council was convened at the Johnston County

Court House, In the six months of 1ts existence, the Council
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would meet for less'than three weeks., The memSérs of the
body, having been appointed by the last Congress.l‘unanimously
chose Cornelius Harnett as thelr president, thereby making
him in effect if not in name, the chief executive of the pro-
vince.2 This position‘has been described as "the most ar-
duous and dangerous post to which a citizen could be called,"”

one which was"exposed to all the abuse and insolence of the
proclamations of the British authorities,">

Few governmental bodies have faced more difficulties

than did the Council in its short history. Having no defi-
nite meeting place, 1t became, of necesslity, a "migratory
body,f convenling its Tirst two sessions in Johnston County
and 1ts third and final sesslion in Newbern.4 As the superme
governmental branch currently in session, the Council was .
called upon to deal with economic, political, and military
problems encompassing an lmmense geégraphic area, but without

the ald of elther past experience, sufficient funds, or

N

1‘I‘he Journal of the Proceedings of the Provincial Con-
gress of North Carolina Held at Halifsx the Fth Day of April,

(Newbern, I776), p. 36, on micrprilm, N.T.S.U. Library.
QHereafter cited as Journal of the FProvincial Congress of
April, 1776). The members of the Provincial Council were
Samuiel 30hnston, bner Nash, Cornelius Harnett, Samuel Ashe,
Thomas Jones, Whitmell H11ll, James Coor, Thomas Person, James
Kinchen, Willle Jones, Thomas Eaton. Samuel Spencer, and
Waightstill Avery. R
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3Jones, Defense of North Carolina Revolutionary His-
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satlsfactory communication with\the other governmental bodies.
Unllke the systems adopted by the other colonies, the North
Carolina Council of Safety was not charged with authority to
enforce the acts of the Congress locally. Such power was
entrusted to the local committees, The central Council was
thus forced to rely for success chlefly on public sentiment,
which they themselves were largely responsible for creating.S
In addition, the Council also faced the task of dealing with
a province divided between the wealthy merchants and planters
of the east, the small, isolated farmers of the west, and,
between the two, the Scottish Highlanders and the Regulators,
one loyal to England, and the other loyal to none but theme

6

- selves, In this atmosphere‘and under these conditions the
Provincial Councll was called upon to organize an army of
people divided in loyalty, supply it without the aid of fac-
toriés, maintain it with insufficlent funds, and direct it
against an enemy which was, in all ways, superior.7

The primary task of the Council was in the handling of
military affailrs, with the first priority being given to the

securing of supplles, Attempts were made to obtain from all

"friends to America," from whatever source, powder, saltpetre,

5Connor, Cornelius Harnett, p. 112; Agnes Hunt, The
Provinclal Committees of Safety of the American Revolution
{CTeveland, I90%), p. 122,

6
7

Connor, Cornelius Harnett, pp. 112-113,
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and sulphur, which was then apportioned between the various

local committees.8

Urgent dlspatches were sent to Hooper,
Hewes, and Penn, in Pﬁiladelphia, ordering them to purchase
"Gunpowder, Drums, Colours, and Fifes" and ship them to North
Carolina as soon as possible.9 Additional quantities of
gunpowder were also sought from the Committees of Safety in

the neighboring colonies, 0 Local citizens were commissioned
to construct gun carriages to mobilize the small number of
cannon possessed by thé colony, and thus make tﬁem more readily
avallable wherever needed.11 In order to carry on the urgently
needed trade, the Council resolved to charter several vessels
at the ports of Newbern, Wilmington, and Edenton to carry the
procured arms and ammunition. They furthgr ordered three

armed vessels to be made ready "with all dispatch" for the
protection of the coastal trade.l2 Certain restrictions were
also placed on the trade. As an added incentive to the ship-
pers, the Council ordered that the export of pork, bacon, .
rice, and peas was to be prohibited, unless arms, ammunition,
and salt were bought in exchange. To insure the enforcement

of the order, they appointed port commissioners with the

authority to issue permits and oversee the limited commeroe.13

8rorce, American Archives, Uth series, IV, 306-307.
91v1d., p. 304,

101b14., p. 301.

1pia,

121p14., p. 302.

13gaunders, Colonial Records, X, 471, 473, 473,
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In mid-December, the Councll became increasingly alarmed
at attempts by Governor Martin to communicate with the Loyal-
ists. Fearing that Martin might arouse the Loyalists to
resistance, the Council recommended that the Wilmington and
Brunswick committees, with the support of the Cape Fear milie
tary units, "use thelr utmost endeavors" to cut off all per-
sonal communications between Martin and both the British navy
and the inhabitants of the province, and that all of Martin's
written correspondence be censored by the local commlttees.lu
The Wilmington committee was also empowered to cut off all
supplies to the British warships anchored in the Cape Fear
River whenever theyffelt it necessaryfusln a further attempt
to "counteract and frustrate the wicked and diabolical strata-
gems of Governor Maftin « o o" the Council resolved that the
colony's delegates in Philadelphia should be immedliately re-
quested to procure a large supply of "the best  Pamphlets that
can be had," that they might inform the inhabitants, particu-
larly those in the western countles, of the "“true" sit;uaut;i.on.‘l6
The Council, however, made little attempt to deal more directly
with the Loyalists. Except for officially recommending that

suspected Tories should be disarmed and required to take an

14Force, American Archives, 4th series, IV, 301.

ISIbid.

16Ihﬁ.d.. p. 306,
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‘oath of loyalty to the Provincial and Continental Congresses,
all other policing functions were left to the local commit-
tees.17

In splte of the diligent efforts of the Congress to the
contrary, the town and county committees continued to exer-
clse the most active role in both preparing and policing the
colony, The citizens of Wilmington continued to exhibit the
energy and determined resourcefulnéss which had, in the past,
characterized them as the most outstanding of the local groups.
Being situated, as they were, in constant view of the British
warships in the Cape Fear River and continually exposed to
the threat posed by Josiah Martin, they probably were more
aware of ;he realities of their situation and more cognizant
of the possible consequences of failure than some of the more
remote countles. Even before the Council's order, the local
group had prohibited supplies from reaching the British navy
and had ordered the channel obstructed to prevent the ships
from reaching Wllmington.18 In addition to the raising and
training of a local militia, the committee purchased all
avallable supplies of lead, saltpetre and sulphur and com-
missioned workmen to produce balls:and cartridges.l9 Also,
as in the past, Wilmington best exemplified the extent to

N .

17Saunders.ypolonia1 Records, X, 472, 476,
Brvsd., pp. 335-336.
29111d., pp. 328, 337, 348, 26,
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which the‘local committees went in dealing with persons it
deemed unfriendly or suspect.zo While the activities of most
town and county groups tended to assume a similar pattern,
some counties sought to extend their power even further. One
such example was Surry County, which undertook to suppress
"immorality and vice” by prohibiting any form of gamblingg.21

With the local organizations assuming full responsibility
for law enforcement and the Provincial Council of Safety re-
sponsible for the direction of the military, the various dis-
trict Safety Committees found themselves in a position of
belng, to a large extent, both unneeded and unwanted. Not
only were the local committees reluctant to sﬁrrender their
authority, but from the standpoint of efficiency the six un-
related district committees were not able to offer a unified
leadershlp. Thus, having no real basis in necessity, they
were not active bodies.22
| . The first real military threat to North Carolina came in
the early days of the new year. Governor Martin, having an
inflated and unrealistic concept of loyalist strength within
the oqplony, yeagped to take advantage of that supposed asset
and regain control of the government from the revolution-

arieu.23 As early as June, 1775! th;“Governor devised an

it

2°Ibid., pp. 410, 411, 438, 437.
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221pad,, pp, 29& 362, uung, The Provincial Committees
of Safety, p. 124,

23Saunders, Colonlal Records, X, 325,
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elaborate plan of conquest, To Lord Dartmouth, Martin oute
lined a strategy which he was oonfident’would not only re-
store North Carolina to British control but would also enable
them to subjugate every colony ;outh of Pennsylvania.24 The
Governor was convinced that he could recruit and arm at least
3,000 men from among the loyal Scotch Highlanders. With this
group thus affording protection, he foresaw at least 20,000
of the colony's estimated 30,000 fighting men deserting the
Whigs to support the King. He further estimated poteptial
strength within the slave elements at approximately 10,000,
Martin assured Dartmouth that the mere exlstence of such a
force would be enough to hold the neighboring colonies "in
such awe" that no reinforcements would attempt to ald North
Carolina. In the event the King should approve his plan,
Martin requested 10,000 stand of arms, six light cannon, ade-
quate ammunition and funds, énd the restoration of his com-
mission as lieutenant-colonel, which he had sold in 1769
because of 111 health,25 |

| The confident assurances of Martin, similar claims from
the governors of Virginia and South Carolina, and the general
feeling in England that North Carolina was, with the excep-

tion of Georgla, the weakest colony in America, all combined

e

24Hugh Rankin, "The Moore's Creek Bridge Campaign, 1776,"
The North Carolina Hlstorical Review, XXX (January-October,
I5Z37T, pP. 253 Lee, The Lower Cape Fear, p. 262,

25Saunders. Colonial Records, X, h5=l7,
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to convince Dartmouth that the plan had merit.26

By the time
British consent reached Martin, on January 3, the plan had
been even further expanded by Lord Dartmouth, Under the.re-
vised scheme, a Britlsh expedition of'seven regiments would
proceed to the Cape Fear Rlver where as many troops as deemed
necessary would be landed, provided no opposition was en-
countered, and provided they were joined by a sufficient
number of Loyalists to regain and maintain control of the
royal government. If such a unlon failed, the troops were
ordered to proceed to South Carolina and attempt to restore
that colony's government. The expedition, as viewed by the
British, was not a full scale invasion, but rather an effort
to "wrest the sword out of the hands of the Rebels" and return
the government to the control of the Loyalists.27 |
Martin moved quickly to implement his plan, On Jan~
uary 10, he issued a proclamation calling upon all those
loyal to the Crown to assemble for the purpose of "subduing
« o « the impious and unnatural Rebellion, and to restore the
Just rights of His Majesty's Crown and Government, and the

n28 He also lssued orders to the

liberties of his people,.
Loyallsts of Anson, Cumberland, Chatham, Guilford, Orange,

Mecklenburg, Rowan, Surry, and Bute Countlies to organize

26The Annual Reglister, or a View of The History, Politics,

and Literature For the Year 17706, &th edition (London, 17887,
P. 150.

27saunders, Colonial Records, X, 299-300, 306-308, 313-

281b1d,, pp. 396-397, 406-409, passim.
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troopé; gather together, and march for Brunswick, arriving
no later than February 15.29

Martih's action 4id not take the Whig leaders by sur-
'prise.' Through the efforts of the various local committees,
both the Governor and his correspondence had been carefully
watched for months, Even the letter in which Martin outlined
his plan to Dartmouth, upon its arrival in England, bore the
notation, "Opened by the Committee of Inspection at Charles
Town « .+ « ."30 On January 2, the Continental Congress had
issued warnings to all the southern colonlies concerning the
Posslibllity of impending attacks agélnst the Carolinas and
Virginia. The Congress recommended to each provincial govern-
ment that all possible measures be immediately taken "to
make a vigorous defense and opposition." They further re-
commended that representatives from the governments of the
four southernmost colonies be sent to Charlestown to confer
upon all matters concerning their mutual interests and de-
fense.31 Two weeks later, the Philadelphia Congress recom-
mended that North Carolina raise another battallon of troops
in order to insure sufficient strength with which to meet the

expected 1nvasion.32

291p1d., pp. Wi1-U42,

3%7b14., pp. 69~70.

31Force, American Archives, 4th series, IV, 1643,
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On February 9,.word reached the Lower Capé Fear that
General Donald McDonald, commander of the Loyalist troops,
had gathered at Cross Creek, above Wilmington, for the pur-
pose of marching down the river to unite with Governor Mar-
tin.33 In an attempt to stop McDonald before he could reach
Wilmington, Colonel James Moore, commander of the first North
Carolina Reglment, took possession of the bridge at Rockfish
Creek, seven miles below Cross Creek., Anticipating that the
Loyalists' route would bring them to that point, Moore en- |
trenched hls troops and, by February 19, was Jjoined by Colo-
nel Alexander Lillington with 150 Wilmington Minute Men, Colof
nel John Ashe with about 100 New Hanover volunteers, and
Colone; James Kenan with 200 Duplin County militia, Moore's
army tgen nunbered about 1,100 men, At the same time, Colow
nel Richard Caswell was on his way from Newbern with an adﬁi-
tional 800 men, McDonald's force, according to Moore's es-
timate, numbered about 1,500,3%

On February 19, McDonald, having moved to within four
miles of the Whig position, informed Moore that if, by noon
of the following day, Moore had not declared his intention
to Jjoin "the royal standard,"” heéyoui@ be considered an enemy
of the Crogn335“nging,tq,nge hia reinforcements additional
time, Mbdre delibéi&%éiy,de;ayed his answer until the

g N M e N

33Saunders. gologial gocords, x, 4#3-44& Lés,
3“Ib1d., xx. zaa.zau. |

351b1d.. Bp. 276-277.



ok

following day, at which time he declared that 1f the Loyal-
ists would consent to take the oath recommended by the
Continental Congress, they would be received as "friends and
countrymen.” Should they refuse, however, Moore declared
that he would consider them as "enemies to the constitutional
liberties of America, and treat them accordingly."36

On February 21, Moore unexpectedly learned that McDonald
had withdrawn to Campbelltown, where his entire army had
crossed the river and afterwards sunk or destroyed all avall-
able boats, From that point he marched southward, toward
Wilmington. In a determined effort to stop lMcDonald's march
to the south, Moore divided his army, sending Caswell to
occupy Colbert's Ferry over the Black River and prevent
Moore's forward movement, while Colonels James Martin and
James Thackston were directed to secure Cross Creek, thereby
blockiﬁg McDonald's retreat. Simultaneously, Colonels Lil-
lingtoh and Ashe were sent to reinfarce Caswell, with in-
structions that should they be unable'to do so, they would
take possession of Moore's Creek Br;dge. Meanwhile, Moore
proceeded with the remainder of his command to Elizabeth
Town in the hope of surrounding thqﬁLbyalists near Colbert;s
Ferry.J’ f@i%i‘

Two days later Moore receiYQQ.Wofd from Caswell that he

had been unable to stop the Tor& ﬁarch. Following that news,

Mt e e e g . as adnne 44
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Moore's Creek Bridge became the focal point in the strategy
as Moore directed all his troops in that direction. On
February 25, Llllington'; force arrived at the bridge, fol-
lowed the next day by Caswell. While engaged in the construc-
tion of breast works and a partial dismantling of the bridge,
they learned that Moore had been delayed at Dollison's Land-
ing while awalting fresh horses.38

At daybreak the followilng day, finding no signs of the
Whig forces and mistakenly concludiﬁg that the bridge position
had been abandoned, the Loyalisﬁ army attacked. The ensuing
encounter lasted only three minutes and resulted in a com-
plete routing of the Loyalist forces. In his official report,
Moore, #ho arrived at the scene a few hours after the battle?g
estimated the enemy losses at between thirty and seventy, in-
cluding those killed and woundéd, and an undetermined number
who fell into the creek or were carried off the battlefield.
6f his own losses, Moore reported only two wounded, one of
which later dled., With the Tory army completely scattered,
the triumphant Whigs were able to capture 850 soldiers, in-
cluding General McDonald, 350 guns, 150 swords and dirks,
1,500 excellent rifles, over a dozen wagons, two fresh medi-

cine chests, and a box containing <£15,000 sterling.40 Moore

v
’
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made no attempt to disgulse hls pleasure when he wrote that
the campalgn had "terminated a dangerous insurrection, and
will, I trust, put an effectual check to toryism in this
country.“ul V
Even thoﬁgh'the Loyallst campalgn had been ended, the
threat posed by the British still remained. The seven regi~
ments under General Charles Cornwallis, ordered to North
Carolina by Lord Dartmouth, had not arrived in time to aid
Governor Martin, but their arrival, on May 3, combined with
the arrival of several more British warships under the command
of General Sir Henry Clinton, caused a state of great unrest
to pervade the Cape Fear region}uz In mid-May, Clinton issued
a proclamation exhorting the citlzens of North Carolina to
return to theilr "former duty." To all who would lay down
thelir arms, he offered a "free pardon," with the exception
of Cornelius Harnett and Robert Howe; those who refused were
declared to be "enemies of the S‘c,a.t:e."q'3 Receiving no reply
to hls proclamation and realizing that the mission was a
fallure, Clinton, with most of his force of thirty-six ves-
sels, left North Carolina on the last day of May. Their ac-
tions still dictated by Lord Dartmouth's December orders,

the British sailed for Charlestown.uu

Mlyvid., XI, 284-285, 289-290.
421v14., X, 495.
uBThe Virginia Gazette, June 8, 1776,
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Reaction to the battle was mixed. In London, the

Gentleman's Magazine saw it as being of little consequence

as "they only reduced a body of their own people, supported
by no one company or regular troops."u5 Only the Annual
Register foresaw a possible danger when it pointed out that
the Whigs "had encountered Europeans (who were supposed to
hold them in the most sovereign contempt, both as men and as
soldiers) and had defeated them with an inferior force."46
In North Carolina the victory proved to be "as contaglous as
that of Lexington had been in New England . . . ."4? The
defeat of the Loyalists had immeasurable importance in rela-
tion to North Carolina., If McDonald's forces had been suc-
cessful in thelr attempt to unite with Governor Martin, many
more of the eastern Tories would likely have joined their
ranks, resulting in a considerably increased threat to the
colon&: But for the overconfidence of Governor Martin in
beginning his campaign too soon, and the remarkable success
of the provinclal committees in building their army, the reve
olutionary history of North Carolina might have been seriously
altered,

on April 4, 1776, amid both the exhilaration of the

victopy at Moore's Creek Bridge and the consternation over

qs"An Account of the Proceedings of the American Since
the Passing of the Boston Port Bill," Gentleman's Magazine
and Historlcal Chronicle, XLVI (June, 1776), 281-282.

“6ne Annual Register For The Year 1776, pp. 157-158.
47Fiske, The American Revolution, I, 189-190,
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the impending arrival of General Clinton, the fourth session
of the Provincilal Congress convened at Halifax. For the first
time, the ldea of Andependence was now being freely and fre-
quently expressed among both the delegates and the inhabltants
of the coloﬁy. William Hooper had written from Phlladelphia
declaring that "'it would be Toryisﬁ to hint the possibility

48 John Penn declared that

of future reconciliation.'"
“'., . « all regard or fondness for the king and nation of
Britain is gone., A total separation is what they want., In-
dependence 18 the word most used.'“u9 Samuel Johnston, writ-
ing from Halifax on April 5, stated that "All our people
here are up for 1ndependence."5° Thus, in an atmosphere
filled with an unprecedented revolutionary spirit, the Con-
gress began 1ts deliberations., As their first act, the dele=
gations again unanimously chose Samuel Johnston gas their
presldent.sl

Amid the realities and rumors of war, the primary concern
of the Congress was the military. Early in the session the
delegates resolved that two battalions of 750 privates each,

over and above the one directed by the Continental Congress,

48

Quoted in Lefler and Newsome, North Carolina, p. 203,
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5°Gr1ff1th McRee, Life and Coryespondence of James Ire-
dell, One of the Associate Justices of the Supreme “Court o?
the Unlted States, 2 vols, (New York, 49%9), I, 275.
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should be lmmedlately raised., In additlon, they ordered that
three companies of "light‘horse" be formed by the province,

and placed4at the disposal of the Continental establishmentﬁz
In a further attempt to encourage the production of war
materials, the Provincial Congress resolved to issue commis-
éions for the estqblishment of manufacturing concerns for

the production of gunpowder, common salt, muskets and bayonets,
and to arrange for elther renting or leasing the furnaces

and iron works necessary for such production.53 In addition
to the methods already determined, the Congress appointed a
large committee to receive, procure, and purchase arms. The
committee was instructed to take possession of all arms taken
from the Tories, to purchase all firearms in sultable condi-
tion for immediate use, and to repair all arms not immediately
usable. Having been collected, the materials were to be
delivered to the varilous commanders of the continental troops§4
To insure that the men appointed as officers were possessed

" of the best possible qualifications, the delegates, themselves,
appointed all general officers, and drew up an. extensive list
of qualifications to be observed in the recruitment of all

lower grade officers.55 ‘The various county militia units

o -~ o -~ ey
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-

were also brought under more effective regulation. The Cone
gress ordered that the militia of every county was to consist
of all "effective men" between the ages of sixteen and sixty.
Each county regiment was to be divided into coﬁpanies of not
less than fifty men each., Each company would then be divided
into five groups, one of which would be composed of all the
more aged and infirm men., Each militia soldler was to be
furnished with a good "Gun, Bayonet, Cartouch Box, Shot Bag
and Powder Horn, a Cutlass or a Tomahawk" and pay, while on
duty, amounting to two shillings per day.56
During the early days of May, when the news of Clinton's
arrival reached Halifax, the Congress took immediate action
to lessen the danger posed to.the Wilmington area., They or-
dered that all avallable provisions and ammunition be im-
mediately sent to lMoore, who had hurried back to help secure
the fown. In addition, they ordered all recruiting officers
to march their recrults to Moore's ald as quickly as the
men could be enlisted and properly armed.5? Four days later,
additional reinforcements were sent, consisting of district
brigades from Halifax, Edenton, Newhern, and Wilmington.58
In a final move to prevent the British from receiving any
assistance from within the province, the Congress ordered

all slave owners on the south side of the Cape Fear River to

“a

567vid., pp. 31-32.
571p1d., p. 28.
581b1d., p. 33.



101

remove to the interior all male slaves capable of bearing
arms or otherwise alding the enemy.59

Amid the ever present task of providing for the mili-
tary, the Congress turned also to other vital areas of con-
cern, Early in the sesslion, an eilght-man committee, headed
by Cornelius Harnett, was appointed to conslider the "Usurpa-
tions and Violations" committed by Great Britain against
Amerlca, and to recommend appropriéte measures for frustrating
all such attempts.6° On April 12, the committeé reported the
results of its delliberation. Reciting their grlevances,
they declared that the King and Parliament had attempted to
usurp an "unlimited and uncontrolled" power over 1ts people
in America; that all petltions for peace and liberty had gone
unanswered; and that the British fleet was dally employed in
the destruction of the colonies, their people, and their
ships.61 The committee further emphasized that all their
previous declarations of loyalty and their "sincere desire
to be reconciled to the Mother Country on Constitutional
Principles,” had produced no mitigation of the stated griev-
ances., Therefore, seeing no hope of obtaining redress by
any of the previously attempted methods, the committee was
forced to consider more drastic means. Thereupon, a resolu-

tion was introduced and unanimously passed, by which the

591bid., p. 36.
601p1d,, p. 4.
611pid., p. 9.
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Congress lmpowered its delegates to the Continental Congress
to concur with the other colonies "in declaring Independency,
and forming foreign alliances," reserving for North Carolina
the "sole and exclusive Right" to form its own laws and con-
stitution, and to meet periodically with delegates of the

62 The following

other colonies on matters of mutual concern,
day, the delegates again demonstrated their determination in
the stand they had taken by resolving that should any com- |
missioner from Great Brltain arrive in North Carolina without
the expressed authority to treat with the Continental Congress,
he would be refused admittance and returned to hils ship,
adding that in the cdse of his refusal, he would be seized

and sent lmmedlately to Philadelphia.63 In its bold and
determined action, the Halifax Congress had made North Caro-
lina the first American colony to vote for 1ndependence.64
Not only was the resolution an expression of North Carolina's
sentiments, but 1t also served as a recommendation that allv
other colonies should follow their example.‘ While some ¢0lo=
niles still maintalned a firm attachment to the British and
looked upon thelr own present system as a safeguard to a
stable, Af not totally satisfactory, c¢olonial government,
North Carolina had passed beyond such feelings. The internal
strife of the past decade, the inabllity of the royal govern-

ment to deal with it effectively, and the recent attempts ét
62
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invasion had left North Carolina with few feelings either of
attachment to the British or regret at parting with the sys- -
tem.65

The following day, April 13, the delegates appointed a
large committee to prepare a temporary civil constitution.66
The ensuing attempts at forming a new independent government
soon developed wide differences between the members of the
committee., While the majority of the group was inclined
toward a pure democracy, the minoriﬁy faction favored "repre-
sentative republicanism" with constitutional guarantees
against arbitrary leglslation.67 On April 25, the committee
reported the first "outlines" of the constitution.®8 The
plan, as described by Thomas Jones, called for a "House of
Representatives of the people" and a "Legislative Council,"”
each being elected by all the freeholders of the province.
The two houses were to act as a check on each other, as the

consent of both bodies would be required to enact a law. In

addition to the legislative branch, an "Executive Council,"

65Lef1er end Newsome, North Carolina, p. 204; Sikes, The
Transition of North Carolina From Colony to Commonwealth,

pP. 259.

66Journa1 of the Provinclal Congress of April, 1776,
p. 10. "The committee was composed % delegates Harnett,

Nash, H1ll, Thomas Jones, Burke, Allan Jones, Locke, Blount,
Rand, John Johnston, Ashe, Kinchen, Spencer, Haywood, Richard-
son, Bradford, Ramsay, and Person,

:7McRee, Life and Correspondence of James Iredell, I,
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always sitting, would transact "all official business of
phe government."69
In the deliberationg of the committee as well as the
open debates in Congress, which followed on April 27, the
first significant signs of a political division appeared,
The radicals, in the majority in both the Congress and the
committee, wished to break completely with the past and forn
a new government which would be both simple and immediately
responslive to the popular will., The conservative group, on
the other hand, refused to sanction such a plan and sought,
rather, to retain those things in the British system thought
to be worth while, such as an independent judicliary and re-

0. The Conservatives numbered among their

stricted suffrage.7
leaders many of the best known and most influential men in
the. province, including James Iredell, Samuel Johnston,

Joseph Hewes, Thomas Jones, Archibald Maclaine; William Hooper
and John Steele, All of the Conservative leaders, except
Steele, were inhablitants of the eastern sectlon of the col-
ony. The Rédical leaders, though fewer in number, exercised

a greater influence over their followers in the interior.

Among the BRadical leaders were Thomas Person, John Penn,

Timothy Bloodworth, Matthew Locke, Samuel Spencer, and Willie

691p14., p. 278.

7ODelbert Harold Gilpatrick, Jeffersonlan Democracy in
North Carolina, 1789-1816, Studies in History, Economics,
and Public Law (New York, 19515, PP. 22=23.
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Jones, unquestionably the dominant flgure in his party.
Richard Caswell and Alexander Martin, being found at times
on both sides, were best classifled as “moderates."71 So
great was the division between the two groups that Samuel
Johnston, presiding officer of both the convention and the
committee, wrote to James Iredell that there were few in
attendance capable of "forwarding business-~many of retard-
ing it," and that 1t would be virtually impossible for him
to take any part in the execution of a document passed under
such circumstances.’? The major points of conflict between
the two groups weres the voting qualifications; a blcameral
versus a unicameral legislature; the method of choosing
Judgess the term of office of elected officlals; and the
powers of the executive.73
On the last day of April, after a week of fruitless
discussions. Congress voted not to adopt a state constitu=-
tion., The original committee was djscharged and a new nine-
man committee was appointed with instructions to form a tem-
porary government to last until the end of the next session

of Congress.7u Eleven days later the new committee reported

»
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the results of their efforts to the Congress and received
their approval.75 ‘
The Provincial Councll and the six District Committees
of Safety, which had proven to be less effective than de-
sired, were abandoned and were replaced by a Council of
Safety for the entire colony. The new Councll was composed
of two persons from each district and one delegate at large.
Unlike its predecessor, it would meet continuously from the
end of the current session until the next session of the Prow-
vinclal Congress. As in the case of the preceding Provincial
Council, the only restriction on mémbership referred to those
persons holding military offices or any. "lucrative” office
under any military commander, officers of the militia alone
being excepted.76 The Counclil of Safety was ilnvested with
full authority "to do and execute all Acts and things neces-
sary for the Defense and Protectlon of the Colony" so long
as their actions In no way altered, suspended, or abrogated
any resolution of the Provincial Congress. The Council was
further prohibited from issuing any Bills of Credit, estab-
lishing any taxes or import duties, or erecting any courts,
except those expressly designated by Congress.77 Additional
resolutions were passed authorizing the Councill to drgw upon

the Continental Treasury, in cases of emergency, and to

?51b1d., pp. 40-U41,
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establish Admiralty Courts at the ports of Edenton, Bath,
Newbern, and Wilmington for the purpose of hearing and deter-
mining all maritime matters. Beyond the establishment of
courts, the Council was also empowered to appoint port come
missloners at Currituck, Roanoke, Bath, Beaufort, and Bruns-‘
wick for the purpose of granting certificates to masters of
vessels which utilized those ports, with the view of enforc-
ing the previously prescrlibed rules of both the Continental
and Provincial Congresses.78

The changes made in the Provisional Government were not
of a basic nature, but rather, only changes in administra-
tion. Having witnessed the ineffectiveness of the district
committees, the Congress disposed of them and consolidated
thelr functions with those of the new and expanded Council
of Safety. The county and town committees remained unchanged,
but with the increased activity and efficiency of the new
Council, the local groups began to decline in importance. By
their determined, pragmatic approach, the Congress had finally
achieved theilr goal of an effective temporary government
with the passage of the new plan which would ultimately prove
far superior to the old.79 |

Having thus dlsposed of the major problems confronting

them, the Congress authorized the emission of an additional

781b1d.

7931kes, The Transition of North Carolina From Colony
to Commonwealth, pp. 0l-0<.
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#750,000 in paper Bills of Credit for the purpose of defray=-
ing all expenses of armaments, bountles, and "other contin-
gencies" that might arise during the recess of Congress.80
To redeem the billls, a poll tax was.created to begin in the
year 1780 and continueAfor twenty years. 1In addition to
the creation of the new Bllls of Credit, the President of
the Congress ﬁas impowered both to borrow money and to pur-.
chase provisions for the public use on the credit of the pro-
vince.81
As a means of insuring obedience to their resolutions,
the Hallfax delegates commissioned a Committee of Secrecy,
Intelligence, and Observation, with the power "to send for
and enforce attendance" of all persons suspected of acting
contrary to the general interest., As an added measure of
Inducing compliance, they resolved that any inhablitant of
the colony found gﬁilty of bearing arms against America, or
in any way alding the enemy, would "forfelt all his goods
and chattels, lands and tenements to the people of the qol—
ony" and be confined as a prisoner of war.82
With the adjournment of the Hallfax Congress, the execu=

tive power of the Provisional Government was taken over by

the Committee of Safety. Although the Council had been

80Journal of the Provincial Congress of April, 1276;
pp. 18, 37.

8l1pid., p. 23. -
82111d., pp. 12, 43.
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envisioned as sitting in continuous session, it did not meet
without interruption, Having no definite meeting place, it
moved periodically to different locations throughout the pro-
vince.83 The work of the Council was much like that of its
predecessor in that its major function was that of supply-
ing the military and encouraging local manufacturing and
'trade.84 They encouraged privateering by issuing letters of
marque and reprisal‘ahd employed armed ships to attack British
merchantmen.85

Unlike the 0ld Provincial Council, the new body successe
fully fulfilled its role as the central governmental author-
1ty. By freely exercising its control over the military and
its right to try suspected Tories, the central Council was
able to usurp much of'the power previously possessed by the
county committees.86

With the defeat of fhe Loyallists and the thwarting of
Martin's planned invasion, the North Carolina military saw
‘"action only in the asslistance of other colonies during this
period. Virginia, threatened by the Indians on her western
frontier, asked the North Carolina Council for aid, which

83Saunders. Colonial Records, X, 6184, 682, 826, 873.
The Council was in session from June 5-July 16 in Wilmington;
July 2l-August 28 in Halifax; September 6-September 13 in
Salisbury; and September 27-0October 25 in Halifax.

841p1a., pp. 620, 630, 645,

851pad., pp. 637-638, 877.
86Saunders. Colonial Records, X, 670, 682, 693, 706,
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was promptly supplied.a7 South Carolina and Georgla were
botﬁ given permission, but they also recelved "every facility

and asslistance" in their work.88

Although the Council, on
various occaslons, was.forced to take unpopular measures, the
people of the colony appear to have approved thelr ultimate
success, for in the entire perlod of its existence, there 1s
no record of any appeal against elther the Council or its
actions.89

On July 22, news reached North Carolina that the Fhila-
delphia Congress Had passed the Continental Declaration of
Independence, The Council of Safety, in session at Halifax,
ordered it proclaimed "in the most public manner" throughout
the state.go Although the news was received with "Clapping
of hands," "Jjoyous Acclamations" and spontaneous oaths of
allegiance, the actual effect on North Carolina was an emo=-
tional reaction rather than an overt action. As a result of
the Halifax Congress, the existing North Carolina government
was already independent of Great Britain. The Philadelphia
Declaration of Independence merely ended any further hope

of reconciliation.91

871bid., pp. 671, 680.

881pid., XI, 350.

89HUnt. The Provincial Committees of Safety, pp. 128-129,
90

McRee, Life and Correspondence of James Iredell, I, 329.

911b1d.. p. 330; Sikes, Transition of North Carolina
From Colony to Commonwealth, p. 60,
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On August 9, the Council issued a call for the next Pro-
vincial Congress to meet at Hallfax on October 15, and recome
mended that speclal attentlion be paid to the election of
delegates since the business of the Congress would include
the forming of a new constitution.92 The ensuing campaign
proved to be the most bltter ;n the colony's history, as most
previous elections had been conducted without opposition.

The Radicals openly maintained that the Conservatives intended
to form a government "adverse to the libertles of the people"
and that they were "advocates of a monarchy." Although

their campalgn was directed agalnst all Conservative candidates,
the Radicals chose Samuel Johnston as their principal tar-
get.93 When the election was ovexr, the Conservatives and
Radicals had won about an equal number of delegates, while

the moderates held the balance of power., Johnston, who had
been burned in effigy, was defeated,9u In addition to Johne
ston, Thomas Burke, of Orange, and Samuel Spencer, of Anson,
both prominent Conservatives, also met defeat at the polls.
William Johnston was~returned for Hillsboro only after a
vigorous contest followed by a petition agalnst his return.
Heated campaigns werevalso staged against Abner Nash, Thomeas

Jones, Archibald Maolalne and w1111am Hooper. In a majority

92McRee, gire gg_ g ;; ggggdeno 2; James Iredell, I,
93

334,
Ibid,

2Ozulbld,, p. 334; Lpfler and Newscme, North Carolina,
P.
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of the central and western counties, the Radlcal element was
predominant and thelr éuccess at the polls was assured.95
With the call for the fifth session of the Provincial
Congress, the Provislonal Government neared an end. Under
the most adverse condltlions, the government had performed
its duties successfully and admirably, and with a minimum of
dissension., One of the most important tasks, however, and
pPossibly the most difficult,'still remained ahead of them.
With the advent of widely divlided political ideologies, the
battle lines were drawn, Both the character and stability
of the constitution and the new state of North Carolina would
be determined by the impending confrontation of these fac-

tions,

9 Frank Nash, The North Carolina Constitution of 1776
and Its Makers, Vol, 11 of The James Sprunt Historical Pub-
Tications (Chapel Hill, 1912), Pp. 16.

14




CHAPTER V

THE LAST PROVINCIAL CONGRESS AND THE
PIRST STATE CONSTITUTION

As the winter of 1776 approached, North Carolina found
itself in an unusual and unenviable position. During the
short history of thelr struggle for freedom the inhabitants
of the province faced a wide variety of social, economic,
political and millitary problems, but throughout the period
the provincial 1eader§ and most of the citizens remained
united both in their goals and their determination to succeed.
When danger was imminent and the future course of the pro-
vince in question, the public voice remained harmonious; but, -
with the success of the provisional government, the triumph
of its arms and policies, and the restoration of comparative
order, the harmony turned to dischord, The political divi-
sion which surfaced during the autumn elections came at one
of the most crucial periods in North Carolina's history and
had a profound and laating influence on the permanent state
government they were preparing to férmulate.

The fifth session of the Provinclal Congress convened
at Hallfax on November 12, although only 79 of the 169 elected
delegateé were present, The following day an additional 33

members éppeared, and before the session ended 37 others were

113
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seated. Richard Caswell was the unanimous choice for presi-
dent.while James Green was again selected as secretary.l

The flrst question to be brought before the assembly
was the method of votiﬁg. The Congress decided that all votes
should be by "voice" rathef than by "Counties and Towns"e-

a reversal of previous pollcy.2

On the second day of the
meeting the Congress, in keeping with the stated purpose of
the convention, appointed a committee of eighteen members to
fbrmulate a Blll of Rights and a Constitution.3

Viewed in 1ts.entirety, £he fifth Provincial Congress
was, in most ways, unlike its predecessors., The first four
Congresses had confronted an entirely different set of prob-

lems and crises. Facing an impending confrontation with

Great Britain without elther a functional government or any

1'I‘he Journal of the Proceedings of the Provincial Con-
gress of North Carolina Held at Halifax the 12th Day of
November, 1776, Together With the Declaration of H1 nts, Cone
stitution, and Ordinances of Congress (Newbern, 17755 p. 11,
on microfilm, N,T,S.U. Library. (Hereafter cited as Journal
of the Provincial Congress of November, 1776.)

21bid., p. 12; Sikes, The Transition of North Carolina
From Colony to Commonwealth, p. 68, The earlier method had
" been utilized as a means of keeping down Tory influence and,
at the same time, it allowed individual counties to determine
the size of thelr own delegations.

3Journal of the Provincial Congress of November, 1776,
p. 13. 7 The committee was composed of hichard Caswell, nhomas
Person, Allen Jones, John Ashe, Simon Bright, Christopher
Neal, Samuel Ashe, William Haywood, Griffith Rutherford, Henry
Abbot ‘Luke Sumner, Thomas Respls, Archibald Maclaine, Isaiah
Hogan, Hezeklah Alexander, Abner Nash, Willie Jones, and
Thomas Jones, Joseph Hewes, Cornelius Harnett, William Sharpe,
John Spicer, Walghtstill Avery, Thomas Eaton, Thomas Bird-
song, and Robert Irwin were later added to the committee,
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form of organized military force, the earlier Congresses dealt
first, by necessity, wlth those problems. By the autumn of
1776, and the convening of the fifth session of the Congress,
however, the success of both their military preparedness and
thelr teﬁporary'civil government was an accepted fact. Thus,
aside from the war itself, the one remaining item of major
concern left to the Halifax Congress.was the formulation of
a permanent and stable state government. Although devoting
much of their time and attention to that end, the delegates
were nevertheless confronted with a variety of comparatively
minor and seemingly unrelated problems.

One such‘problem concerned the recent county elections.
Early in the session the Congress received a number of peti-
tions from various counties declaring that, due to irregulari-
tlies in the August elections, new ones should be ordered,

The petition from Orange County claimed that when the citi-
zens appeared on election day they crowded into the Court
House in such large numbers that the clerks "could not write
down their names," and because of the continued “tumultuous
and disorderly manner" the clerks were finally obliged to
abandon their stations long before the polls were scheduled

to close. The petitioners claimed that as less than one
fourth of the inhabitants were able to vote for thelr dele~
gates, they were, therefore, entitled to ask Congress to order

8 new election.u As they did in simllar cases, the commlttee

l"Ibid.’ po 230
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appointed to consider the request rejected the Orange County
petition, reasoning that as no violence or bodily injury oc-
curred, the tumult and disorder was occasioned merely by
citizens "6ver anxious" to vote.>

During the first week of the meeting at Halifax, the
Congress received a second communique from South Carolina
seeking permission to recrult troops in North Carolina. On
November 21, Cornelius Harnett, representing the committee
to consider such aid, recommended that as the well-being of
South Carolina was important both to North Carolina and the
entire United States permission be granted for South Carolina
to raise such numbers of men as would "be willing to enlist
with them . . . ."6 Foreseeing the probabilif& that Charles-
town would be attacked during the doming winter, when enemy
operations would be curtalled in the north, the committee
further recommended that an additional brigade of milltia,
consisting of two battalions, be immediately ralsed as volun-
teers and placed under the command of South Carolina. The
House, concurring with the recommendation, appointed Allen
Jones, of North Hampton, as commanding general of the new
force.7 Elght days later the Congress recelved letters from
the President of the Continental Congress and Willlam Hooper

informing them that a large number of Britlish troops and ships

5Tbid,
61p1d,, p. 20,
71b1d.
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had sailed from New York and were thought to be moving
against Charlestown., The letters further recommended that
an additional 5,000 men be added to the North Carolina mili-
tia.8 Taking immediate action, the Provincial Congress can-
celled all military leaves and furloughs and ordered General
Moore to march immediately to the aid of Charlestown.?

On December 6, Thomas Jones, speaking for his committee,
_submitted the fi;st draft of the pérmanent constitution.lo
The journal of the proceedings of the Halifax Congress con-
tain no information concerning either the debates or the
sources of the constitution, They only show that the docu-
ment was discussed, paragraph by paragraph, in open meeting,
on six separate océasions and that it was adopted on Decem=-
ver 18.11 1In a similar manner, the Bill of Rights was intro-
duced on December 12, again by Thomas Jones, debated on three
occasions, amended only once, and adépted on December 17.12
The journals reveal that even on the days during which the
two documents were discussed, the agendas were crowded with
other matters, particularly those pertaining to the war. When

~considering the amount of time actuglly devoted to the debates,

W

81pid., p. 32.
91bid.,
101v14., p. 37.

1lggunders, Colonial Records, X, 962, 963, 967, 969,
973, 974.

121p1d,, pp. 969, 971, 973.
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it would seem safe to assume that few alterations were deemed
necessary.13

Samuel Johnston, though not a member of the Congress,
was, nevertheless, preeent in Halifax in his capacity as a
Treasurer of the State. Although his correspondence reveals
his dissatisfaction with the "trifling" actions 6f the Con-
gress, he wrote to James Iredell fhat "from a cursory view"
of the Constitution, he thought it would "do as well as that
adopted by any other colony." Only.the provision allowing
the county Jjustices to be elected by the people of each county
met with his total disapproval. From “so absurd an institu-

b TwWo

tion," he foresaw "mimberless inconveniences" arising.
days later Johnston again wrote to Iredell expressing his
fears at the speed with which the Constitution was being
deliberated., After congratulating himself on the troubles

he had avoilded by not being a member, he described the situa-
fion in Congress: “Every one who has the least pretensions

to be a gentleman 1s suspected, and borne down per ilgnoblle

vulgas--a set of men without reading, experience, or prin-
ciple to govern’them."15
Probably the only major amendment to the Constitution

concerned the provision objected to by Johnston, Although

13parie Ketcham, "The Sources’of the North Carolina Cone
stitution of 1776," The North Carolina Historical Review, VI
(July, 1929), 218,

14

McRee, Llfe’and Correspondence of James Iredell, I, 337

151114, p. 338,
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not an elected delegate, Johnston, nevertheless, continued
to exert a strong influence among the Conservative faction.»
Together, these forces were able to strike the provision al-
lowing the populér election of county Jjustices and substitute
one requiring Jjudges to be appointed by the governor, upon:
the recommendation of the representatives of the county, and
allowing them to retain their offices "during good behavior."16
When the positlive actions of the Novembexr Congress are
compared to the stalemates encountefed by the April Congress,
the fact that a considerable change in sentiment had occurred
becomes evident. The key to the change most probably lay in
the fact that in November, unlike the earlier session, the
Congress was provided with a number of valuable precedents
to gulde them., With the availability of such materials as
the several state constitutions adopted prior to the Halifax
Congress, it was much easier for North Carolina to formulate
a decument acceptable to a majority of the delegates, radi-
cals gpd conservatives alike, than it would have been had
they ﬁttempted to work unaided, as they had done in April.l7
In late September, William ﬁooper, North Carolina's
deleggte to the Continental Congress) had sent copies of the
'constitutions of several of the statas to the Halifax dele-

gates along with his personal descriPtions and evaluations

s e -y

16Nash The North Carolina Conatltution of 1776 and Its
Makers, pp. 16=17%

17
Ibid., p. 17,
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of them, In a letter to Samuel Johnston, Hooper warned
against the constitution of Pennsylvania, calling it "the
motley mixture of limited monarchy, and an execrable demo-
cracy--A Beast w1thout a head. Thé Mob made a second branch
of the Leglslature~-Laws subjected to their revisal in order
to refine them, a Washing in ordure by way of purification.“18
Hooper also sent to the Provincial Congress his comments
on €he various strengths and weaknesses of the constitutions
of Pennsylvania, Rhode Island, New Jersey, Delaware and South
Carolina, He arged thét particular attention be given to the
evils of the unlcameral leglslature of Pennsylvanlia and the
system of electing judges in Rhode Island. Commenting briefly
on the "purity" of the British Constitution, he viewed it as
a system "that approached as near to perfection as any could
within the compass of human abllities."*? Elaborating on
the basic 1mportan§e of constitution making, Hooper stated
that the aim of all government was the happiness of the s0-
clety. Therefore, as much attentlion and deference should be
given to the "pursuits, customs, inclinations and prevalence
of hablt of the people" as possible. By so doing, the govern-
ment might remedy the defects of the previous system under
which they had lived, without painfully extreme and unneces-

sary alterations., He viewed the people as the source from

18Saund.ers, Colonial Records, X, 819.

19 v1d., p. 866.
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which all power was derived, and all restralnts imposed upon
them which did not have their happiness as its primary aim
were "fetters of tyranny and badges of slavery." He des=
cribed all rulers as mere "Creatures of the(people," account-
able to them, and subject to removal whenever they acted in
ény mannery 1nconsl§tent with the purposes for which they were
chosen, Hooper's conservative attitude was evident in his
admiration for the British system, which he saw as being based
on the "three grand qualities of virtue, wlsdom, and power
"« o oy the characterist;cs of perfect government." He des-
cribed virtue as coming from the people at large; wisdom was
provided by the seledted few whose talents, opportunities
and training had ralsed them to a second class; and power -
stemmed from those chosen by the people to exercise it. Such
a system, with the middle class holding the balance of power
between the "one and the many,"-Hooper envisioned as the per-
fect model for Noxrth Carolina.20
Continuing his comments on the constitutions of other
states, Hooper urged the formation of a bicameral legislature
for North Carolina, as'opposed to the single "branch of 1egis-
lature" establ;shed by Pennsy}vania. Such a sjstem he des-
cribed as a "many headed Monster which, without any check,
must soon defeat the very purposes for which it was created,"”

with its members becoming "a Tyranny dreadful in proportion

2°Ib1d. , Dp. 866867,
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to the numbers which compose it." He foresaw that with un-
limited power, the unicameral body would soon free itself
from the péople and perpetuate its own political existence.
He advised, therefore, a second body, based on "Wisdom and
Integrity"” to serve as "a refinement of the first choice of
the people at 1arge."21 |
Regarding the other governmental branches, Hooper advised
that a single executive, aided by a Privy Councll, be given
such powers as would give energy to the government and that
the judiclary ought to be made independent of the electorate
through executive appolntment. Debendence on the suffrage
of the people, Hooper felt, could lead only to corruption.22
Aside from the various state constitutions and the com-
ments of Hooper, other sources of influence were also felt
by the North Carolina constitution makers. As early as Jan-
uary the Continental delegates of North Carolina were author-
ized by the Provincial Congress to seek the vlews of John
Adams, of Massachusetts, concerning the nature of a proper
state government, Adams replied to the request with letters

to John Penn and Thomas Burke.z3 The letters contained, for

the most part, the very words used by Adams in his Thoughts

2ltpaa., p. 868,
221v1d.,

23charles Francis Adams, The Works of John Adams, Second
President of the United States, With a 1ITe of the Author,
Notes and Illustrations, 10 vols, (Boston, 1850-1856), 1V,
203, :
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on Government, which had already been widely circulated among
24

the various states. The thoughts of Adams and those of

Hooper, written several months later, bore a marked similar-
ity. Like Hooper, Adams saw thé‘great function of government
as providing for the happiness of the people, thereby reject-
ing the ideas of some earlier philosophies which envisioned
fear and honor as the foundation of governmenté.25 In his
concept of the ldeal legislative branch, Adams' views again
paralleled those of Hooper. ZEnvisioning a single assembly
as one liable to "all the vices, follies,'and frailties of
an individual," as being "avaricious," ambitious and ultimately
perpetual, Adams recommended a legislature of two houses
chosen annually. The upper house, called a council and pre-
sided over by the governor, would act as a check on the lower
house.26
For the executilve branchhAdams recommended the annual
selection, by both houses of the legislature, of a governor,
lieutenant governor, secretary-treasurer and attorney gen-
eralg He further suggested that the governor be given the
power of veto over the acts of the legislature and the author-

ity to appoint all Judges, Jjustlices and all other officers,
both civil and military. Sheriffs should be chosen by the

o

241p1d., p. 191.
257p1d., p. 204,
261114,
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freeholders of the different counties.?’! Reasoning that the
"stability of government," the "morals of the people, and
every other blessing of soclety and social institution*
depended upon an impartial administration of Jjustice, Adams
felt strongly that\the Judicial power should be independent
and separated from both the legislative and executive branches,
He, therefore, recommended judiclal appointment by the gov-
ernor with commissions lasting “during good behavior" and
subject to 1mpeachment.28

The Journals of fhe Hallfax Congress make no mention
either of Adams' name or his plan of government. It 1s a
reasonable assumption, however, that the delegates were famlila-
jar with his ideas, based on the avallability of the letters
to Burke and Penn and the fact that the finished North Caro-
lina constitution and the Adams work bore a remarkable resem-
blance.

At least two North Carolina counties, Mecklenburg and
Orange, provided lengthy acts of instructions to theilr dele-
gates and to Provincial Congress.29 As was the case with the
other avallable models and guides, many of the provisions of
those instructions ultimately were found in the finished

constitution. The Mecklenburg resolutions, in the handwriting

e

271bid., pp. 206-207.
2B1py4,, p. 207. o
29Saundérs, Colonial Records, X, 870a-870h.
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of Walghtstill Avery, and the Orange County resolutions,
written by Thomas Burke,3° were similar in form and content
and both resembled the plan Suggested by Adams. The two
docunents demanded a free government under the authority of
the people, as near as possible to a simple democracy. They
demanded total opposition to any plan which tended toward
aristocracy or the favoring of the powerful rich ovér the
oppressed poor. Both sets of resolutions distinguished be-
tween "principal and superior" powers possessed by the people
and the "derived and inferior powers" exercised by their
elected representatives, Both sﬁated that no law could be
altered, suspended or abrogated except by the popular will
of the people. Both 6a11ed for the inferior power to be of
three separate branches, the legislative, executive and judi-
cial.’with a legislative body of two houses elected annually
by the freeholders and lease holders, and the election by
the aggembly of the governor, Jjudges, and other officials,
Freedom of rellgion and trial by juyy must be guaranteed,
and the completed constitution should be submitted to the
popular approval of the people.31

The completed form of the North Carolina Declaration of

Rights, adopted only one day prior to the Constitution,

300range County was the home of both Burke and Penn.

31Saunders, Colonlal Records, X, 870a-870h, passim;
Green, Constitutional D Development, pp. 69-70,
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conslsted of twenty-five sections enumerating the fundamental
principles considered essentlal to the formation of a new
government 1n.which the people were the supreme power, Es-
sentially an adaptation of the basic principles of British
libéfty, the Declaration reaffirmed many concepts previously
enunciated in the Magna Charta of 1215 and the English Bill
of Rights of 1689,32 Also evident in the Declaration were
many of the principles previously set forth in the Mecklen-
burg and Orange County resolutions, as well as many of the
concepts, and in some cases the identical wording, of the
Declarations of Virginia and Maryland.33

| The first two sections of the Declaration of Rights es-
tablished fully the doctrine of popular soverelgnty by stating
that all political power was “vested in and derived from" the
people who had the sole and exclusive right of regulating

the internal government and its policil.es.y“P As the purpose
of government was the welfare and happlness of the people,
the right to inquire into the lawfylness of any act and to

alter or change the government was declared.35 The delegates

-

321efler and Newsome, North Carolina, p. 207,

33Benjamin Perley Poore, The Federal and State Constitu-
tions, Colonial Charters, and Other Organic Laws of the United
States, 2 vols., (Washington, 18785,)TT. 817

Fsee Clark, State Records, XXIII 977-984, for a com-
plete eopy of the Declaration of Rights and the Constitution.

Psection X111, 1bid., p. 977,
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upheld the doctrine of “due process of law" by stating that
no freeman could be deprived of his property, liberties or
priviléges but by "the law of the land.“36 Théy declared
fhat the people of the state ought not to be taxed without
their own consent and proclaimed their right to assemble to-
gether for the common good, to instruct their representatives,
and to apply for redress Sf grievanceé.37 The framers of the
Declarationr of Rights were careful to insure the rights of
all accused persons., Trial by Jury was safeguarded., All
cltizens facing prosecution were\guaranteed the right to be
presented with an indictment, to face their accusers and wit-
nesses, freedom against being compelled to give evidence
against themselves, and to be convicted only by the unanimous
verdict of a Jury of “"good and lawful men," in opeﬁ court.38
Excessive bail and fines, cruel and unusual punishment, gen-
eral warranté and ex post facto laws were condemned as “op-
pressive, unjﬁst, and incompatible with liberty."39 Hereditary
emoluments or honors, perpetulties and monopolies were termed
as "contrary to the Genius of a free state" and were forbid-

den.“’0 The Declaration further proclaimed the doctrine of

3section XIT, 1bid.

Hsections XVI, XVIII, ibid., p. 978.
3Bgections VII, VIII, IX, ibid., pp. 977-978.
sections X, XI, XXIV, ibid., p. 977.

405ections XXTII, XXIV, ibid., p. 978.
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separation of powers and guaranteed free elections, free
exe;cise of religion, and freedom of press. The right of
freemen to bear arms in defense of the state was upheld, al-
though standing armieé in times of peace were forbidden.“l
Expressing the fear that standing armies were "dangerous to
liberty," the framers of the Declaration were careful to in-
sure that the military would be, at all times,‘strictly sub-
ordinate to the civil authority.42 The final section of the
beclaration was an assertion by North Carolina regarding
their southern boﬁndary.n3 Rejecting the compromise line
of 1772,“4 they declared that the permanent boundary should
be the former temporary line of 1764 which had been agreed
upon by commissioners of both Carolinas in compliance with
an order by the late King George 11.45

Viewed in retrospect, the North Carolina Declaration of
Rights, along with those of Virginia and Maryland from which
the Carolinians took a number of ideas and prhrases, probably

represented one of the clearest and most concise statements

¥lgections IV, VI, XV, XVII, XIX, ibid., pp. 977-978.

428ection XVIiI, ibid., p. 978,

43section XXV, ibid.

uuSupra, p. 16,

45Lefler and Newsome, North Carolina, p. 152. As South
Carolina accepted the 1772 survey ag final, the boundary dise
pute became one of the first problems to confront the two

independent states. Final settlement, though little different
from the 1772 line, was postponed until a quieter time.
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of individual rights and governmental principles that had
been made up to that time. Although the North Carolina
Declaration was not altogether an original document, that
fact did not detract from 1ts value, As evidenced by the
various sources used by North Carolina, the concepts were
common to many minds., The Hallfax delegates, drawing upon
their own experiences and needs, made use of those ideas
which suited thelr purposes and relected all others., As
historian Earlé Ketcham stated: "It was only the diction of
the other constitutions which was adopted."46

The authors of the North Caroilna Constitution and frame
of governmené were less prone to borrow their ideas from out-
side sources, even though several sections bore a marked
resemblance to the constltutions of Pennsylvania, New Jersey,
and Delaware. Two other sources from which some guldance

was received were Adams' Thoughts on government and the out=-

line of the proposed form of government described by Thomas
Jones during the fourth session of the Provincial Congress.u7
The frqmers of the constitution were, on the whole, much more
inclined to rely on the past experlences of their own colony
and ilts people.

The preamble to the North Carolina Constitution,’much

like tbat of New Jersey,48 declared that "Allegiance and

46Ketcham The Sources of the North Carolina Constitu-
tion of 1776, pp. 224=-225; Green, Constltutional Development,
P, 00, ,

b7s Supra, P. 103.
48poore, Constitutions, II, 1310.
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Protection" were, by thelr nature, reciprocal, and that it
was the right of citizens to refuse the former when the latter
was withdrawn. Further declaring that as George III had not
only withdrawn his protection but had sent his armies to
"prosecute a cruel War" against them for the purpose of re-
ducing the colonies to a "State of abjlect Slavery," the colo=-
nies were Justified in the complete dissolution of all politi-
cal ties.49

The completed form of the constitution vested the legis-
lative authority of the state in a General Assembly of two
houses-~-the Senate and the House of Commons. The Senate, or
upper house, was to be composed of representatives annually
elected by each county in the state. Each member of the
Senate was required to be a one~year resident of the county
in which he was chosen and to be the holder 6f not less than
300 acres ofyland.5° The House of Commons, the larger of
the two houses, was to be composed of two representatives
from each county and one representative from each of the
towns of Edenton, Newbern, Wilmington, Salisbury, Hillsboro,
and Halifax. As was the case in the Senate, all House mem-
bers would be elected annually. Each member of the lower
house was required to be a one-year resident of the county

in which he was elected and was required to possess, in his

. ) ‘
: 901ark, State Records, XXIII, 980,

50srticles I, II, IV, V, ibid.
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‘home county, not less than 100 acres of 1and.51 Seats in
either house were prohlibited to persons currently serving
as treasurers, members of the Council of State, Jjudges,
mllitary offlcers or agents, officers within the executive
branch, or clergymen.52

The leglslature, in addition to determining 1ts own
rules of procedure, was vested with the power to appoint
Judges of the Supreme Court, all Admiralty Courts, all mili-
tary officers, the governor, the governor's advisory councll,
the attorney general, the state treasurers and the state
secretary.53 The constitution also provided for the annual
appointment by the General Assembly of delegates to the Con-
tinental Congress. The latter appointments were to continue
only "while necessary,® and delegates were limited to terms
of not more than three years.5n |

The constitution, rather than formulating one general
set of voting qualifications, established two electorates,
Those persons voting for members of the Senate were required
to be freemen, over the age of twenty-one years, one-year
residents of their home counties, and possessors, for the

previous six months, of a freehold of not less than fifty

51prticles ITI, VI, ibid., pp. 980-981.
52)rticles XXVI, XXVII, XXVIII, ibid., p. 983.

. 53articles X, XITI, XIV, XVI, XXII, XXIV, ibid., pp. 981-
982. —

SuArticle XXXVI, ibid., pp. 983-984.
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acres. The requirements affecting those persons votihg for
members of the House of Commons differed only in that in lieu
of the landholding clause they were required to have pald
public taxes., Those citizens living in towns which elected
House delegates were bound by the same requirements as those
in the rest of the country. No one, however, was allowed
to vote in both county and ’cown.55
Under the provisions of the new constitution the execuw
tive power of the state was vested in the governor, who was
to be elected annually by both houses of the legislature,
In order to be eligible for the office, a man was required
to be over the age of thirty years, a resident of the state
for over five years, and the holder of lands and tenements
above the value of <£1,000, No governor was permitted to hold
office longer than three years in six successlve years, 1In
the event of the governor's death, disability, or absence from
the state, the Speaker of the House of Commons and the Speak-
er of the Senate, respectively, were designated to assume the
executive powers untll a new nomination was made by the Gen-
eral Aasembly.56
That the framers of the constitution bore little falth
or confidence in a strong executive was evidenced by the

variety of restrictions and checks placed on the power of

55prticles VII, VIII, IX, ibid., p. 981.
56prticles XV, XIX, ibid., pp. 981-982,

L]
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the governor. One such check was in the form of a committee
to be known as the Council of State. Composed of seven mem-
bers chosen by the General Assembly, it was to "advise the
Governor in the Execution of his Office.”" The constitution
further provided that the Council would maintain a complete
Journal of all proceedings to be laid before the Assembly at
any time.5? As in the case of ﬁhe colonlial government, the
state governor was required to act with the advice and cone
sent of the Councill, Unlike the colonial system, however,
the Council of State was not the leglélative upper house,
and it did not depend on the good will of the governor or
king for its existence,

The greatest changes evident in the completed constitu=
tion pertained to the executlive branch. The governor was
made commander~in-chief of the militia with the power to e~
body it for the public safety, but only during 'recesses of
the General Assembly and only with the advice of the Council
of State. He was glven the authority to draw appropriate
sums of money as voted by the Assembly for the contingencles
of government, He could grant pardons and reprieves, except
in cases prosecuted by the Assembly, and he was authorized
to lay embargoes and prevent specific\exportations, but only
during recesses of the legislature and only with the advice

of the Council of State,>

57 prticle XVI, ibid., pp. 981-982.
58prticles XXIII, XXIV, ibid., p. 982.
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The most conspicuous changes 1n‘the constitution were
found not in the powers delegated to the governor, but in
the powers of which he was deprived., His tenure of office
was made reasonably defihite and he was made responsible to
the leglslature for his actions. The power of appointment,
either judidial, civil, or military, was no longer given to
him, He could neither establish courts nor act as a judicial
officer, The vivid recollections of the manner in which the
colonial governors had used their power of veto, as well as
thelr power to dissolve the leglslature, no doubt caused
some of the changes incorporated into thernew constitution.
Contrary to John Adams' plan of government, the governor was
denied the power of veto over acts of the General Assembly
and was prohibited from calling special sessions and from
eilther proroguing or dissolving the legislature.59 In his
history of North Carolina, Wheeler states that when William
Hooper returned to his home in Perquimans County and was
asked what powers had been granted to the governor, the reply

wast "!'pPower, sir, to sign a receipt for his salary.'"éo

5%Ketcham, The Sources of the North Carolina Constitution
of 1776, pp. 230, 23F,

6OQuoted in John Wheeler, Historical Sketches of North
Carolina From 1584 to 1851, 2 vols. (Fhlladelphia, 18517, I,
288; Clark, State Records, XXIII, 986, 989, On December 23,
the Congress, acting in complliance with the constitution,
passed an ordinance naming Richard Caswell as Governor., The
term of office for North Carolina‘'s first Governor was to
begin immediately after the dissolution of the Congress and
continue until the end of the next General Assembly, At the
same time the Congress appolnted Cornelius Harnett, Thomas
Person, William Dry, William Haywood, Edward Starkey, Joseph
Leach and Thomas Easton as members of the new Council of State.




135

-~

In comparison to the more specific stipulations regard-
ing the leglslative and executive branches, the judicial
branch recelved little attention from the constitution. The
new frame of government declared only that Juséices of the
Peace, within the various counties, would, in the future, be
recommended by the General Assembly and commissioned by the
governor., The Justices would be permitted to hold their of-
fices during good behaVior, subject to removal only by reason
of "Misbehavior, Absence, or Inability.“61 Desplite the fact
that North Carolina had been virtually without courts since
1773, except for those judicial functions performed by the
provisional government, the framers of the constitution post-
poned any further action on the Judiciary. The prime con-
cerns of the delegates, dating from the conflicts of the
colonial period, were disposed of when the constitution freed
the Judiciary from executive control and limited their tenure

62 Prior to the adjournment of

to perlods of good behavior,
the Provincial Congress, however, ordinances were passed
authorizing the newly appointed Governor, Richard Caswell, to

igsue commissions to two persons from each district to act as

Justices of the Peace to hold "Courts of Sessions of the Peace,

Oyer and Terminer and General Gaol Dellvery" and to "hear,

6 )
1Clark, State Records, XXIII, 983.

2
Ketcham, The Sources of the North Carolina Constitu=-
tion _O_f: 1776. P, 2550
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try and determine" all offenses against "the peace and good
government”" of the state.63

In addition to establishing thé form of government,
the North Carolina constitution also set forth a number of
policles regarding both religion and education. Although
the language of the article respecting education was not
specific, the document called for the legislature to estabe
lish "a school or schools" for the instruction of youth,
adding that "all useful Learning shall be encouraged and

6k In additlon to the

promoted in one or more Universitles.,"
guarantee of religlous freedom In the Declaration of Rights,
three articles of the Constitution élso pertained to religilous
policy. While the Constitution declared that there would be
no established religlon and that all persons were free to
exerclse their own mode of worshlip, it added that no practis-
ing clergyman could be a member of the General Assembly and
that no person who denied "the being of God, or the Truth of
the Protestant Religlon" would be eligible to hold any public
office of trust or profit in North Carolina.65

. The Constitution of 1776 was nejther lengthy nor com-

plex., It was the basic outline of a new government in which

the emphasis was placed on the rights and happiness of the

63clark, State Records, XXIII, 990-992, passim,

6karticle XLI, ibid., p. 983.

65prt1cle XXXIII, ibid,
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people rather than on governmental machinery, and where
power was placed with the people's representatives rather
than with a strong and arbitrary executive. The Constitu-
tion did not establish a purely democratic form of govern-
ment, at least so far as the term was understood by later
generations., The conditions of the time did not lend them-
selves elither to political innovations or undue experimenta-
tion. The end producf of the constitution makers was a
representative republic based on the principle of landowner-
ship, freemaﬁbood and taxpaying suffrage. The only provi-
siohs which tended to favor an aristocracy were those re=-
quiring both the governor and members of the legislature to
be relatively large la'.ndowners.66 Although the Constitution
was created In the midst of revolution, it was primarily a
product of evolution. Being founded on the past experiences
of North Carolina and its people, it incorporated the ideas
of thelr sister colonies, the English tradition and the write
ings of political phllosophers, and it evolved into a docu-
ment capable of serving the current needs of a specific
people. “The new wasgs but a continugtion of the old, with
modificationso"67

With the adoption of the North Carolina Declaration of

Rights and Constitutlion and the formation of the first state

66Nash, The North Carolina Copstitution of 1776 and Its
Makers, p. 19. R

67 |
Ketcham, The Sources of tga North Carolina Constitu=
tion of 1776, p. 236. -
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government, the fifth session of the Provincial Congress had
completed its task. On December 20, 1776, the final session
of the Congress was adjourned and the provisional government
of North Carolina came to an end., The significance of that
temporary government in relation to the history of the state
can hardly be overstated for in the short duratlon of its
existence it provided the bridge by which a colony, deprived
of its legal government, all civil authority and 1ts sources
of protection, and faced with the threat of a disastrous war,
was able to martial 1ts talents and resourcés and establish
itself as a sovereign state, The processes through which the
inhabitants of North Carolina passed in thelr search for a
new basis of government, founded on the ideas of democracy
and popular soverelignty, were pragmatic in their approach
and practical in thelr outcome,

With the downfall of the royal government in 1774, the
leading citizens of North Carolina had been left in the un-
enviable position of being neither learned in the specifics
of revolutionary government nor possessed of the tools neces-
sary to their implementation. The Provincial Congresses
provided the platform from which both needs were reallzed.
Acting as the sole provincial authority and staffed by elected ‘
representatives of the citlzens, the Cbngresses successfully
united the majorlity of the people.vraised and equipped an
army capable of thwarting the enem&'é plans for invasion,

established a representative form of government throughout
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the colony, adopted a progressive constitution and state
government, and malntained a deep interest and active partici-
patlion in the affairs of the continent. That North Carolina
was a leading force in the move through the revolutionary
period is seen in the fact that through her efforts the first
representative assembly, independent of royal authority, was
held in Newbern in August, 1774; furthermore, as early as

the previous July, North Carolinlans had urged the convening
of a general convention for the continent. While the tiles

to England remalned strong in many sectors of Amerlca, and
hopes for reconciliation continued to exist, North Carolina
agalin demonstrated the progressive attitudes of its provisionél
leaders by being the first state to g&ant its consent to a
continentalydeclaration of independance.

The accomplishments of the provisional government were
the results of the efforts and talents of many men laboring
under the most extreme and trying canditions. Thelrs was the
work not of constructive statesmen hut of men of sound common
sense and good Judgment, exemplified not only in their choice
of materials from which to bulld thelr state, but even more
slgnificantly in their rejectlion of those things unsulted
for their purpose, To the credit of those men is the fact
that, in an atmosphere or cyrrent revolution and future un-
certainty, a 3¢vernmﬁnt was formad of such moderation and
suitable application to tba peaple for which 1t was designed
that 1t served the aittzena of North Carolina for fifty-nine

years without an amendment.
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