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Pew racent decinsions of the United States Supreme
Court have had as great a politieal impact as those con-
cerning state legimiative apportionment, By declaring
thet legislative districts kad to be as nearly equal in
population as practicable, the Court secmed to strike at
the heart of the exiasting bases of political power within
most of the states. For this reason, the political impli-
cations of those decisions were considered to be so important
that they were often compared to much landmark cases ag

Harbury v. Madigon and HeZulloch v. Haryland.

Thewss decisions, however, marked neither the beginning
nox the end of the controversy over legislative apportionment.
Rather, they raised new questions concerning legislative
apportionment and districting practices in the states, and
they embroiled the Supreme Court in what ned previously
been an ares reserved to the political branches of the FOVarn-
ment.

Thig study is concerned with the politienl inmpact of
those decisions in three basic areas., Pirst, an attempt is
made to descridbe the politieal environment in whieh they
were made, with special reference to the exigting bases of

repraegentation in the states and the political reaction to

244



the decisions. GSecondly, the study traces the major issues
relating to judicial enforcement of the apportionment stan~
dards enuncisted by the Supreme Jourt and the modification
and development of those siandards that followed the initial
decisions. PFinally, the extent to which reapportionment hns
been successfully enforced by the courts may suggest some
tentative conclusions about the viability and utility of

the equal population doctrine me a constitutional standard,
ag well as some of the possible politiecal conseguences of
enforcement of that standard.

Por the study, the basic sources incilude the decigions
of the Supreme Court and those of the lower federal and
state courts, The debates in Congress serve to indicate
the principal arguments which developed over the issue of
courd-directed apportiomment., In addition, the monthly

seetion on representation in the Hotlonal Civic Heview, as

well as articles in the New York Times, present an excellent
review of the respportionment problems in the states, The
mumber of books and vperiodienl articles on the subject has
nade some selectlion necessary, and an attempt has been nede
to select those which are representative of the major argu~

ments developed during the period situdied,.

ivw
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CHAPTER I

PRQUAL REPRESENTATION IN THE 3TATES:
THE POLITICAL SETTING

The degree to which American state legislatures have
been truly representstive of the public has long been a
matter of interest and concern, Farticulsrly in nmatters
of districting and apportionment has the "unrepresentative”
character of state legislatures been apparent. As early
as 1776, a convention of delegates from the towns of Essex
County, YMassachusetts, -bjecting to the "inequalities of
raﬁresantatian“‘in the atate, addressed a memorial to the
legislature which predicted that unless different methods
of representation were adopted "our Ganatituxiqn will not
contimae to the late period of time which the glowing heart
of every American now anticipates. . .“1 Despite thias dim
outlook, more than one hundred and fifty years later the
government still endursd, NHevertheleme, the sssertion could
gtill be made &t the time that any distinction between the
former “rotten boroughs" of England and twentieth century
American state legislatures was only a "matter of defining

the degree of 'ruttennassn’“g

1antaﬁ in Robert Luce, Legislative Irin {Boston,

193@), Pe 334.
2,
Harold P, Gosnell B&@a%ragxz The IThreshold of
5: Be .
1

Freedom (New York, 1948



Criticism of apportionment and districting has become
especially vocal and persistent during the last two decades;
possibly no aspect of the legislative process has received
as much public attention as that of legislative apportionment.
The pattern for such criticism was set when, in 1954, the
Committee on American Legislatures of the American Political
Seience Association concluded that with respect to legis-
lative reprementation "anomalous situations exist, and
inequities are cnmmon."3 One year later & committee appointed
by President Dwight D. Eisenhower to study intergovermmental
relations supported that conclusion, adding that "the more
the role of the states in our system is emphasized, the more
important it is that tho state legislatures be reasonably
representative of all the people.“4

These and similar evaluations of the state legislatures,
which became more common as the years passed, made certain
assumptions about representative government and the nature
of the representative process. Central to any discussion of
legislative apportionment, however, is the fact that demo-

cratic theory is itself "full of compromiges -~ compromises

3Belle Zeller, editor, American State Legislatures
(New York, 1954), p. 45.

4Message from the Pregident Transmitting the PFinal
Report of the Commission on Intergovernmental Relations,
House Document No, 198, 84th Congress, 184 5ession
(%ashington, 1955), p. 40.




of clashing snd antagonistic pr&ncipl&a.”ﬁ As & reoult,
one difficulty encounisrsd in judging any methud of appor-
{ionment derives in part from the existence of ssveral
traditional spprosches thet may reach quite different answers
to the fundamental questions of who is to be reprssented and
how the systen will translate the praferrsd values, wants,
or material interssis inte govarnment @ﬁliﬂygﬁ
Some method of apportiomment is essentisl t¢ reprasent-
ative government, but its form may vary asccording to the ends
sought by the repressgntative system. ¥orsover, bscause it
hoth affects and is affactad by the system within which it
oparates, no apportionment is neutral, aither in its origins
or ite consequencas, W ther bassd on population, politieaml
units, proportionsl representation, or functional groupings ——
or on some pregmatic compromise invelving a combination of
these -- pny apportionment will have the effect of giving
some values or interestis more weight than mﬁhwr&.7
Apporticnment, then, presents some of the  fficulties

which inhere in the broasdsr concept of representation. 3Sincs

Thobert A, Dahl, A Prefaecs to Democratioc Theory
(th&a&ﬁ, 1@56}’ }?t 4&

bcharies . Gilbert, “Cperative Doctrines of Representation,”
The smerigan Foliticsl Science laview, LVII (September, 1963),
é!E; art dietinguishes six views of representation, sl-
though some are "rather academic than political.” Ibid.,p. 605,

7Alfraﬁ de Grazie, Apportiomment and Hepresentative
Government {Naw York, 1§E§§* Ts 204




it ie through the represontative process that "the reprew
santed accept leglslal.ve decisions as auth@rit&tiva.”a Fo34d
apportionment supporis the decision-mmking role of the govern-
ment and legitimetes the decisione maede only so long as it
reflects the valuss of these who are rapresented,

The mejor point of controversy that gave rise to the
debate ovar the “reprasentaiivencss” of stats legislatures
concerned the use of populstion as the primary, if not the
only, criterion for any valid apportionment scheme. Ths
sharpest critics of the legislatures sharsd g belief that
the right to vote - and consequently to proper reyréﬁanﬂ
tation in the lagislaturs - was seriously impairsd if some
alection districts wora _ubsitantially mcre populous than
pthers. Tha right to have a vote “counted sgually” with
other votes msant nothing lese than that election districte
should be as nearly equal in population as possible. This
view was concisely summariged in 1962 at s conference of
poelitical scientists, resesrch scholars, and oth re interw
egted in legislative apportionment. "In the light of
democratic principles, of history and of contemporary polit-
iecal theory,” their siatement read, "the only legitimate basis
for representation in a2 state legislature is people, (ne

ko
man’s vote must be worth the same se ana%har'a.”j

8 . ,
John C, Wahlke and others, The Ie im%ativg Syatem:
Explorations in Legielative Behavior (New Vork, 15628y Ps 267,

gﬁha Twentiath Century Tund, (ns ¥an, Cns Vote (New
York, 19862}, p. 3.
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This conception of democratic taeory sencountered several
obstacles. DTirst, there was the problem that, as Justice
Pelix Prankfurter pointed out, the idea that "representation
proportioned to the geographic spread of population” could
be considered "the basic principle of representative govern-
ment” had "never been generally practiced, today or in the

n10 Again, even assuming the correciness of the equal

rast,.
population premise, those who sgought to provide for appor—
tionment on tune basis of population had to overcome not only
the inertia of the present system but {the active resigtance
of the interests that especially benefited {rom the status
quo. Until the controversy was trausferred from the polit-

ical arena to the courts, these seemed almost insuperable

impediments to reform.

Historical Development
Ideas and usages of the past are often invoked to

justify those of the present or to provide a basis for reform.
The debate concerning legislative apportionment proved no ex-
ception. But if there is any single conclusion which might
be drawn from the available evidence, it seems that no method
served exclusively as a model in the matter of apportionment.
Reflecting the circumstances of colonial development and the
diversity of the federal system, methods of apyportionment

have varied considerably.

05axer v. Carr, 369 U.S. 186, 301 (1962).




In the American colonies, following the “nglish practice,
primary emphasis was given to representation of political
units, usually counties or towns, and this practice carried
over into the first states. Dissatisfaction with such an
arrangement, however, developed during the colonial period,

even to the threat of armed violence,H

as population con-
tested against town and county for representation. The result
was often something of a compromise. Population was recog-
nized in some of the colonies to the extent that the larger
towns were given greater representation, but bvefore the
Revolution, representation in none of the colonies had any
uniform relation to numbers of voters or inhabitants.12
The first state constitutions recognized population in
verying degrees. Pennsylvania and lassachusetts, for example,
gave primary consideration to population,13 although in
Massachusetts the small towns successfully fought off an

effort to deprive them of the right to have at least one repre-

Sentative.14 In Rhode Island, each town or county was

Meoraon =, Baker, Reapportionment Revolution: Represen~
tation, Political Power, and the Supreme Court (New York,
7966), pe 17.

12Luce, op. eit., p. 342,

13Conatitu§ion of Pennsylvania (1776}, Seetion 17, in
Francis Newton Thorpe, editor, The Federal and State Constiw
tutions, Colonial Charters, and Other Orgenic Laws of the
States, Territories and Colonies Now or Heretolore Forming the
United States of Americm, 7 vols. (Washington, 19017, 'v","‘%om
Constitution of lassachusetts, Chapter I, Seetions 2, 3, Ibid.,

Tii, 1595, -

14%uee,‘gg. cit., p. 351,




guaranteed 2 minimum of one representative, but the consti-
tution further stipulated that no single town or city could
have more than one-gixth of the total.15 Virginia's consti~
tution distributed representatives among the counties in a
manner that gave only indirect consideration to population

16 while in South Carolina the legislative dis-

differences,
tricts were fixed in the constitution.'' Thus, while i%

could be maintained that the guarantee of representation to
counties or towns did not originally create great inequal~

ities among legislative distriets,18

both population and
area served as the original bases of representation, and in
several of the states area predominated as a basis,

Despite this mixed use of population and area, cirocum-
stances following the Revolution generally favored a more
equal distribution of representation, especially in those
states where the inequalities were greateast. The polemics
of the Revolution stressed the importance of direct rep-

resentation, and in the states a representative legislature

often came to be regarded, along with the doctrines of

15
Constitution of Rhode Island (1842), Article V
Seet%agg1, and Artvicle V1, section 2, in Tﬁorpe, op. éit..
Vi, 3228,

'6congtitution of Virginia (1776), Ibid., VII,
3815-3876.,

17 : ; <
Constitution of South Carolina (1790), Article I
Section 7 » Tszd, ’ ;I ’ 35;8"‘ ;25@. ’ ’

18Rabert B. McKey, Heapportionment: The Law and Politics
of Equal Representation (New York, 1965), ps 17.




peparation of powers and checks and balances, as eszential
to free gﬂ?ﬁrmmant.’g Thug, John Adams recommended that
the legislative ssasembly

ghould be in miniature an exact portrait of the people

at large. It mhould think, feel, reason, and act like

them, That it may be the {nt@rauﬁ of this assembly to
do striet justice at all {times, it should be an equal

repregentation, erﬁin other war&a, aqual interests 20

among the people should have equal interests in it.
Daveloping political theory, as well as the demands of under—
represented sections of the new states, increasingly equated
the representation of “equal interests” with the population
principle.

Ais early as 1782, Thomas Jefferson complained of the
Virginia congtitution that "among those who share the repro=-
gentation, the shares are very nneﬁual;”ﬁﬁ ¥oreover, the
apportionment practices in some of the states even draw
eriticiam in the Conetitutional Convention and in the amtate
ratifying conventions. Although s number of states later
andopted the "federal plan® of representation, ueing factors
ather than population in one house of the legislature, James
Hadison was willing to accept representation based on gtates

rather than individuasls in the United States Senate only as

1%01inton Roseiter, Jgedtime of the Republig (New York,
1953) s ps 425,

20 .
Charles Francie Adams, editor, The Works of John Adams
10 vole, (Bosgbton, 1651}, IV, 165, ! ' R ’

- gzégarﬁw éﬁtLiyacaﬁbf?nﬁ Albagg El%arw(%argh, editors, )
Tne ¥ritings of Thomas Jefferson, vels., (Yashington, 1904},
fip 160,
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an expedient necessary for the adoption of tue “Jonstitution.

In Taaber 62 of Zhe ederalist tle arrangement was justified

as being the result "not of tineory, but 'of = gpirit of amity,
and tnat mutual delerence and concesslon which tihe peculiarity
of our political situation rendered 1nd1uycnsabla.'"”3

in fact, tadison was concerned in 1787 with preventing
"tae inequality of tae representation in the legislatures of
particular states" from producing "a like inequality in their
representation in the national legislature," since ne felt
thaat "it was presumable that the counties having the power
in the former case would secure it to themselves in the

latter, 24

Congress was consequently given ultimate authority
in Article I, Section 4, of the Coustitution to regulate the
time, place and manner of nolding congressional elections
partly to preclude tuat possibility.25
This early interest in greater equality of representation
became widespread with tine "democratic awakening® of tie

nineteents century. In tae older states the struggle for

22Dan1, op. eit., p. 112.

23genjamin Pletcher Wright, editor, The Federalist
(Cambridge, 1961), p. 408. In the same place 1t is further
stated that "among a people tﬁoroughly incorporated into one
nation, every district ought to have a proportional share
in the government. . .

24Max Parrand, editor, Tie Records of the Federal
Convention of 1787, 4 vols. (VWew Haven, 1911), 11, 241.

‘5Anthcny Lewis, "legislative Apportionment and the
Federal Courts," Harvard Law Review, LXXI (April, 1958), 1069.




10

political squality involved representation as well azs suffrage
restrictions. As new states were {ormed, their constitutions
generally used the standard of representation by population.
Again, some of the new states made territory as well as pop-
ulation a basis for representation. In other instances,
however, especially in the states of the Wesnt, the use of
territory may have been impelled by frontier conditions of
izelation and poor commmication rather than by any rationale
for representation of political units as aueh*26 A few
gintes, such as Oklahoma, placed restrictions on the number
of senators or representatives & gingle county might haﬁa.g?
The evidence regrrding these early constitutions leaves
mich to be desired in any attempt %o discover the precise
relationship betwsen populetion and other factors as bases
of representation. The fact that "complexities and ambiw
guities in the constitutional texts make full agresment on

o
clasgification impaamible"a“

lessens couslderably the validity
of eny strong relisnce on historicsl precedent. The United

States Advisory Comulssion on Intergovernmental Helations,

aéﬁ&ker, ops eit., p. 20.

g7ﬁoyaa Hanson, The rolitical Thiocket: Respportionment

and Congtitutional Government (cnglewood Ciifleo, New eraey,
5;?*14 »

zgﬁabart G. Dixon, Jr., "Reapportionment in the Supreme

Court and Congress: Congtitutional Struggle for Pair
Representeation," Michigan Law Review, LXIII (December, 1964),
235
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for example, estimates that the first constitutions of
thirty-gix states gave total or predominant recognition to

population in both houses,z9 A
30

more critical survey narrows
the number to twenty-one. Such differences result from

the uncertainty of what constitutes "predominant" congid-
eration of population and how much the population factor

was limited by other congtitutional provisions relating to
representation. It seems clear, however, that the distortions
which resulted from such provisions, suéh 28 assuring each
county at least one representative or limiting the number of

representatives a gingle county might have, were much less

in nineteenth century America than they were later to become.

walapportionment in the American HStates
A survey in 1907 found only nine states which could

be regarded as giving a "disproportionate" number of repre~

31

gentatives to towns or counties witnh small populations. Less

than half a century later a majority of the states fell into

32

this category. The major cause of this dramatic change in

legislative representation could be attributed to the steadily

ggﬁavisory Commission on Intergovernmental Relations,
Apportionment of State Legislatures (Washington, 1962), p. 7.

30

Dixon, op. cit., p. 239.

BTJames Dealey, "General Tendencies in State Constitutions,"
The American Political Science Review, I (February, 1907},
3.65"210»

32Gordon E. Baker, Hural Versus Urban Political Power:
The Nature and Conseguences of Unbalanced HRepresentation
(Garden City, New York, 1955)s Pe 11.
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inerensing urbanization of tne United States, Althougn the
urban sector did not acoount for over one-nalf of the pop=-
uiation until 1920, by 1360 it included seventy per cent,

with wore than one-third of the people living in cities of
over 1&3,36@.33 Added to this burgeoning urban development
wag the inerensing mobility of the populstion; cne-fifth of

34 neepite the political implie

the people moved each year,
eationg of such ohanges =~ or because of them ~- representation
in the siaie legislatures failed to adjust to tie new demoe
grapnic patterns,

Various ways nave veen used to describe the extent to
which the states failed to adjust to this shifting population.
Frobably the most easlily understood was the compurison of
population differentisle between the largest snd smallest

districts in a atata‘Bs

irafters of plans for model consti-
tutions, for example, have frequently sugpested tuat the
largest district should not sxceed the smallest by more than

thirty per cent {or a ratio of 1,3), although ifty per cent

BEH % I} 5
«5s Buresu of the Censuas, Statistical Abstract o
the United States: 1966 (vwashington, 136G,y Dee 15, ﬁﬁ.“g

3é3, e Sehattschneider, "Urbanization and Agapportionment,"
¥ale Law Journal, L¥XII (Novewber, 1962), 6.

35%@&@, in 1960, California's senate distriots ranged in
gize from 14,294 to 6,038,771; Nevada's senate districts from
568 to 127,016; and Vermont's lHouse districts from 38 to
33,15%, Paul 7. David =nd Halph Lisenberg, Devaluation
of the Urban and Suburban Voig (Charlottesville, virginia,
Wé'”t Do 2




13

(2 ratio of 1.%5) could be considered "politieally more
feawiblm.“Bg In 1960, no state met this standard, The
lowsst ratio was 2.2, while the highest was 1083.3.37

Tecauge a4 comparison of the extreme differences In a
gtate might emphasgize unusual circumstances without re-
flecting the general districting patiern, snother useful
method was that devised by Manning J. Dauer and obert G.
¥eleoy in 1955, which calculated the minimum percentage of
the population that could theoretieally elect a majority of
the members of ench house of the legislature. This [igure
wag derived by placing the leglslative digtricts in renk
order of population and then counting down the ligt, bew
ginning with the emallest district, to accumulate the poriion
of the population that would be sulficient to elect n majority
of the house in question. In 1955, according to this analysis,
South Jarolina's lower house ranked first, with almost fortyw
geven per cent of the population necessary to elect a majority.
In only eleven states, however, did the minimum figure rise
above forty per cent, and in thirteen states the minimum fell

below talrty per cent. In Connacticut, as few ag 9.59 per

3Brpid., pe 1.

N

3?%he lower houees of lowali and New lHampshire respectively.

Kbi{i'g PhRw 1"‘"3*



14

cent could theoretically elect a majority; in Vermont 12.58
per cent; and in Florida 17.19 per cent'3a
The upper houses fared little better. It took at least
forty—-eight per cent of the population to elect a majority
of Massachusetts' senate, but in only fourteen states did
the existing apportionment require more than forty per cent
of the population for a majority. In nineteen states, less
than thirty per cent was neceasary.Bg
Although the Dauver-Kelsay percentages served to indicate
the relative representativeness of the legislature in terms
of total population, they did not indicate how the appor-
tionment system affected particular areas or groups of voters.
In 1961, Paul T. David and Ralph Eisenberg attempted to
supply such information by determining the relative value of
the vote in any county in a state in comparison to the average
value of the vote on a state~wide basis. Counties were cate-
gorized according to their population and the rapresentétion
accorded to each population group of counties was totaled.
The population per representativé for all counties in thst

category was determined by dividing the total population of

each category by the number of representatives which that

38manning J. Dauer and Robert G. Kelsay, "Unrepre-
sentative States,” National Municipel Review, XLIV (December,
1955), 574. These figures, of course, are not intended to
suggest that the smallest districts will vote as & bloec, but
only to illustrate the extent to which minority representation
is possible.

391pid., p. 572.
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category nad in the legisliative chamber. Then the average
value of the vote for thet category was obtained by dividing
the population per representative for that category into the
state-wide average population per represeniative for the
legislative chamber,

Their research confirmed tie previous studies. By
126G, the average value of the vote in the large city was
reega than wall that of the vote in tne amuntry¢&g

If tke concepts of political equnlity and rule by majore
ities hove any close relatlonsalp witn that of representaztion,
most of tne states were unreprvesentative in the 1950's, some
to o substantial degree, TIThe long-range trends, furthermore,
gave little comiort to those who Loped for major changes in
the aspportienment schnemes. Setween 1937 and 1955, using the
Dauver-helsay percentages, thirtyeeignt of toe upper nouses
and tulrty-{ive of ithe lower nouses had become actually less

41

representative. A fable 1 iadicates, fthe study by David

and .igenberg disclosed tuat tae spread between the average
values of tie vote betweon the lergest nnd smallest categories
of counties on a nation-wide basis nad widened progressively

fros 1910 througn 3@60,4£

40navia and Tipenberg, ope Cite, p. 10.
hauer and Helsay, op. cit., v. 572.
42,

David and Xisenbers, op. eit., v. 10.
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TABLS I

RELATIVE VALUES CF TdE RIGHT TO VOIL POR RUTHASENTATIVER
IN STATH LEGISLATURES, RATIOHAL AVERAGES

Categories of Counties

by Population Size 1910 1930 1950 1960
Undar 25,000 113 31 141 171
25,000 to 99,999 103 109 114 123
100,000 to 499,999 91 84 83 81
500,000 and over 81 T4 78 76

Source: rAUL Le David and HB.LpN H1SENDSIE, E%val¥ﬁtian
of the Urban snd 3uburban Vote (Charlottesville, Virginia,
T§515g Pe .

A simllar comparison of the relative value of the vote in
the largeast and smollest categories of counties for each state
produced corresponding results. Only Hnode Island and Hew
York had shown a consgistent improvement in the value of the
vote in their largest categories of counties sincs 191@.43
The implications of these statistics seemed obvious.
Unleass some dramatic changes were made in the . zole structure
of legislative apportionment, increamsed urbanization would
mean sn even greater deterioration of population as & bagis
for representation. At the same time, the factors that cone
tributed %o the existence of the problem in the first place

made it improbable that sny sudden chenges could be expected,

4310id., p. 14.
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Tnetituticnal Teuges of Talspportionment
A8 populstion movement to the citiss hocam? more pro-
nouncad, sistes bagan to change their cconstitusions t¢ prevent
2 euvrragponding shift in lsuxislstive representation., In 1834
Montana, rataining poruletion as the bmsie fur raprasentation
in ths lower house, ~ave ong ssuator to 220h of the sixtsen

o

countize in tha uppsr house. 4ffer tho 1070 consup, Faw York

and Molawere followesd the exanmpla, with Dslaware astabhlishing

44 pyie trend continued

naraanent districts for Doth housaes,
until, in 1467, only nina ztate constituticne pleced no impore
tant limitotions on population se tho baglg for hoth houpas,
Nabraeks meada populsmtion the hnsis for its unicsmeral sanate,

znd thirtean other stetes used it oxelusively in only ons
e 45

LOWG2 »
L.
oy e

eiiay, op. cit., pp. 26-26,

A

Tiopulation me a hasis for hoth houses: Constitution
of Coloradu, articls V, Section 45; Constitution of InCLiANA,
Irticie 17, Sseticn 5; Constitution Of Paspnchusetiis, Amend-—
ment 1713 fonstitution OFf rinmsscta, Artieie 1V, seection 2;
Constitution of Norih akota, Articie LI, Ssctione 29, 35;
TONELLLUGLON 01 south lakcoie, srticle IIL, Section 53 Consti-
Tution OF Virzinié, Articis [V, Sactions 41, 433 Constitution
of _tebincton, Artiels [, section 3,

Topulstion a8 & bagis for one house only: (A) Houss only:
Copgtitution of Zalifcraniam, Article IV, Z2ctiocn 6) Constlituition
oF ilinvie, irtiele Lv, oction 73 Constitution of Fontana,
Irticle ¥, section 4. (B) senmte only: Lonstitution of 1ANSss,
Articls ¥, Sections 1,3; Conetitution of ¥antucly, Taction 31
Constilution of Lowisiana, article 1iI, Sections 2, 4; Constii~

utiorn ol Tigeissinri, Article YIIT, Seetion 2563 Conetitubion
of Vigsouri, Article I1II, 3ection 5; Conetitution 0F ROTEh
ﬁgbalina, Frtiels Ii, Section 4; ConsTitution @f"?%ﬁb, Article
1, sectione 6, 11; Constitution OF LKiahoma, Articie V,
Sacticn 93 ConstitutIon of Tennsseas, Articiz (I, Sections
5,63 LConstitubion Gl Ubhli, &TLLiCLe 14, S2etion 2; Constitution
of Webramha, Artiele 170, Szction 5,
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Vug congtitutionel provioliome weriad congidarsbly in
ihe raest of the statee in the Jdesgres 1o which populsticn
gerve? a8 an apportionmont bhass, Troadly, as shown in
Table LI, the Aiffaront methods of apportionment found in
the conetituticns could be clessifisd ee (1) weighted ratioes,

{2) pepulation and area combinad, (3) aguel representation
for axen unit, (4] fixed constitutlonsl supertionment, and

46 dny olasgification of

(5) wpperticnment by taxation.
gppertionmoent proviasione must be prefaced with the caution
that no ceneral grouping can sugrest thoe wide variety of
approschss tnkan by the state consiitutions, 4 summery of
those provisions, howsvar, @ny 2t loast sugpgsst the scope

and complexity of thoe isgue,

ASIEIR L B I 4
PR & BN K SI

PUEREL T, RCPET ORI TR A, A0
e A ..}.‘w?\:?v.s o d X??J LTy

be8es Senates | Houses | Total

3e%

B

Fopulation 20 1

L]

Population with weighted ratice 1 7

.
-3
FA%]
P~
w5

Combinstion of populstiovn and araa

fgual =spportiomment for esch unit 7 1 &
Pived congtitutionzl spportionment 4 1 5
Appurtiomment hy taxation 1 0O 1

SOUPC2T GOTHOI ie ﬁak&v, state Constitutions:
teapportionment (Kew York, 15607, Ls D.

4§G0rﬁun Dy Baker, Siate lonetitutions: “eapportionment
{(Mew York, 1U60), pp. L=0.
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In seven states, less populous units were given an
advantage in at least one house by provisions that allotted
them a representative if they had a stipulated ratio or
quota, usually derived by dividing the population by the
number of seats. Tennessee required two~thirds of a ratio
for a geat in its House of Representatives. The others —-
Michigan, New Hampshire, (Oklazhoma, Hawail, Alaska, and
Oregon -- required only half a ratio; Oregon extending the
gystem to bhoth heuses.47

The Vermont constitution gave equal representation to
eacn inhabited town in the house of representatives, and in
seven other states -- Idaho, Montana, Nevada, New Jersey,
New Mexico, South Carolina, and Arizona -- counties received

48 In four other states

equal representation in the senate.
the election districts were fixed by the constitution. Dig-
tricts for both houses were established by the Delaware con-
stitution and for the senate by the Hawaii constitution.

Districts for the upper houses of Wichigan and Arkansas were

4700nstitution of Tennegsee, Article II, Section 5;
Constitution of Michigan, Articie V, Section 3; Constitution
f New Hampshire, Part 11, Article 9; Constitution o
Oklanoma, Article V, Section 10; Constitution of Hawaii,
Article III, Section 4; Constitution of Alaska, Articie VI,
Sections 4, 5, Constitution of Oregon, “Article IV, Section 6.

4800nst1tutxoﬁ of Vermont, Chapter II, Section 13;
Constitution of Tdaho, Article I1I, Section 4; Constitution
of WMontana, Article V, Section 4, Article VI, Section 5;
Constitution of Nevada, Article 1V, Section 5, Constitution
of New Jersey, Article 1V, Section 2, Paragraph 1; Consti-
Tution of New Mexico, Article IV, Section 3b; Constituiicn of
South Carolina, Article III, Section 6; Gonstitutian of
Arizona, Article IV, Part 2, Section 1 (7).
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"frozen" into the comstitutions by amendments in 1952 and
1956 respectively.49 The New Hampshire senate was the only
legislative house based on "public taxes paid" by each
district,??

The largest category of states comprised those which
established some combination of area -~ usually political
units - with population. In most instances, the consti-
tutions specified population as the basis for representation.
At the same time, they then limited the application of those
provisions by additional qualifications that generally
(1) gave special consideration to smaller units (such as
guaranteeing each county or town at least one representative),
(2) restricted the representation of the larger units, {(3)
or by the use of both methods, The variations were almost
as numerous as the states using them, but the practical
effects may be demonsirated by a few illustrations.

In Georgia, seats in the lower house were apportioned
on the basis of counties, the eight largest receiving three
members each, the thirty next most populous two each, and

51

the remainder one each. The districts ranged in population

4900natitutiun of Delaware, Article II, Section 2;
Constitution of Hawail, Article I1I, Section 2; Constitution
of ﬁ;chi§an, Article V, Section 2; Constitution of Arkansas,
Amendmen vV, Section 3.

50

21oonstitution of Georgia, Article III, Section 3,
Paragraph 1.

Constitution of New Hampshire, Article II, Section 26,
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from 185,442 to 1,876, and less than twenty-two per cent
¢f the population could thscoretically elect a majority of

52 Thodse Island placed both maximum and

representatives.
minimum limits on representation from each ¢ity or town

in both ﬁ@uﬁaw,53 go that, deapite the constitutional prow
vision for reprassntation by population, eenante distriots
veried from 47,080 to 486, house distriecis from 18,977 to

486, The city of ¥Frovidence was limited@ by thes constitution
to twenty-five of the one hundred sests in the lower houss,
although its 1950 population wes thirty-ons per cent of the
sinto's ﬁotﬂl.gd in Texas, an amendmont adopted in 1936 pro-
vided that no county could have more than seven representetives
in the House of Representatives until its populsiion esxceeded
t¢ an additional representative for esach additional 100,000
p@rﬂﬂﬂﬁ.ﬁﬁ A8 a regult of this amandment, the constitution
mede it impossible for a county to receivs sgual represen-
tation after it reached 447,05%, which was seven times the

56
average disirioct esize.””

529i114em J. D. Poyd, editer, Compendium on Lezislative
f%ﬁgf,'émn

Apporiionment, 2nd ed., (Hew York, t16n on GBOTZ1iR

-
*3constitution of Lhode Island, Article XIII, Section 1,
srticle  Tid, SG0TLon T.

54%oyﬁ, Spe git., secticn on Xhode Island,
5§$an&tituﬁiam of Jexas, Artiels III, Section 25s. 7This
wes CcomMORLy KRowWn ag the "hoffett Amendment™,

ﬁﬁﬁlariaa Hebonald Davis, ILogislative Eal
g?:EEQE“T

" s apportionment
and Toll Coll Vebing in Texas, 1 AUBt ¢

14.
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Altogether, at least thirty state constitutions con-
tained similar restrictions. In some states such provisions
had only a negligible effect on the population factor, but
in other states the resulting distortion was severe. In the
California senate, for example, no county could have more
than one member and no more than three counties could bve
combined into a senate district.57 In 1960, sixty per cent
of the population living in almost fifty per cent of the
area of the state had less than thirty per cent represen-
tation in that house.58

In actuality, regardless of the ostensible basis of
representatien, the majority of state constitutions limited
the ability of the legislatures -—~ even ones which were
willing -~ to create districts of equal population.

Those states which have written into their constitutions

such restrictive provisions make the constitutionsl con-

vention the real apportioning authority. . « « The dead
hand of the past stands as a legal block to reappor-
tionment,?9

But the whole blame for unequal representation could
hardly be laid to the "dead hand of the past." State legis-

lators proved extremely reluctant to provide for even the

SYCanatitution of California, Article IV, Section 6.
58

Boyd, op. cit., section on California.

59Lashley G. Harvey, "Reapportionment of State lLegislatures
- Legal Requirements," Law and Contemporary Problems, XVII
(Spring, 1952), 368,
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limited sppportionment oalled for in the constlitution, and
the "silent gerrymender” hecame a pelitical institution.
The conptitution of almost every etate contained some
provision for periodic reapportiomment in 2% least one
house, Nevertheloss, between 1330 snd 1950 only alaven
ginten complisd fully or sven partisnlly with those require-
m%ﬁﬁﬁggﬁ During the next teu years, thiriy-ons sintes
managsd soms Torm of reappordionmant. Among the sintes
whare the alaction districts were not fixed by the oonstie
tution, the legislaturse of Alsbsmn and Teunessee bad the
distinction of heing least responsive to the constitutional
mandnte to resgpertion, heving lset changed their districie
in 1901,87 1t wee sstimated that by 1961, st least une
houss of sevantsen stmie legisletures had not met the cone

ptitutional reguirement for periodic rﬁ&yﬁﬁf@iﬁﬂmﬂﬂ&*ﬁz
Zven whan reappurticument hed taken plses, the complexity

£ f B
digeretion allowsd most of the loglslaturem, made 1% 4ifficult

ny of the giate constitutions and the largs measure of

¢ determing whether the resulilng districte fairly ree
fleeted the conetituticual a%&mﬂ&wﬁsﬁﬁﬁ

ﬁﬁﬁagﬁ Ae Bons, *Hiates Attempting to Comply with

Jemppertionment haguirements,” law and dontemvorsry Froblsms
YVIT (Spring, 19525, 368, '

'3 TN .

Frank Jmothars, aditor, The Book of ths Stntues
G60=1961 {Thicago, 1960), ppe 34, @Eﬁgag“'%gﬁ'%ﬁgﬁﬁﬁéwa
fginiaturs “reapportionsd in 1545, chanping a flotorisl

district to eliminaie one county.” Ibid., b 58,

o

ég“ﬁemif:ﬁy, Shw m:; Pa G514

3p0n8, gpe Siter Dp. 391-392.
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The Political Causes of Malapportionment

¥hile the constitutional provisions, abetted by obsolete
or intentionally discriminatory reapportionment statutes,
served as a convenient explanation for the unequal treatment -
accorded different groups of voters within a state, they
were themselves the legal manifestations of a more funda-
mental set of causes that militated against the population
principle. At the foundation of these institutional arrange-
ments could be discovered the personal, political, sectional,
and econonmic interests that were involved in any change in
the apportionment system.

Those most immediately concerned with any apportionment
were, of course, the members of the legislature, and in a
majority of states the legislatures were designated as the
apportioning authority. It is undoubtedly a rare situation
in which the legislators "see themselves as human computers,
bound only to translate the census returns into districts
of near-perfect equality."64 Possibly the best apportionment
plan in the opinion of most legislators is one which threatens
as few incumbents as possible, Moreover, the individual
legislator may be concerned with more than self-preservation.

In Illinocie, for example, a redistricting measure was limited

64Malcolm E. Jewell, "Political Patterns in Apportionment,"

The Politics of Reapportionment, edited by Malcolm E. Jewell
{New York, 1962), DPe 27 ' '
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not only by the constitution but by informal legislative
rules which included: the willingness of menmbers to co-
operate with each other in protecting incumbents against
potential challengers; the desire of each party to "maximize®
its strength in the legislature; and the desire of members
of voting bloecs (often bipartisan) to retain their strength.ss
Legislators who took the reapportionment issue seriously
enough to attempt reform might find their efforts had jeopw-
ardized their standing in the legislature., When twenty-nine
members of the Florida House of Representatives issued a
statement supporting an extensive reapportionment, clashing
directly with members of the Senate
reprisals took the form of direct attack, loss of support
on measures on which advocates of reapportionment might
otherwige have received additional votes, a decline in
prestige in the house brought about by niggling oppo~-
sition to them on every occasion, opposition in elections,

and privage expressions of dislike, distrust, and
disdain.

Even representatives from expanding sreas sometimes re-

sisted a new allocation of seats because of the possibility

6SGilbert Y. Steiner and Samuel K. Gove, Legislative
Politics in Illinois (Urbana, 1960), pp. 8687,

This attitude may extend even beyond the main issue.
Thus an observer of the 1965 session of the Texas legislature,
which was faced with the task of reapportionment, noted:
"Thelr all being in the same boat may help explain the some-
what unaccustomed friendly and cooperative atmosphere. . . .
Differences are not pursued so stridently and aggressively."
Luther G. Hagard, Jr., Samuel B. Hamlett, and August 0. Spain,
Legislative Redistricting in Texas (Dallas, 1965), p. 9.

66y1111am C. Havera and Loren P, Beth, The Politics of
Mis-Representation: Urban-Rural Conflict in the Floride
Legiglature (Baton Rouge, Louisiana, 1962), PPe. 56=57.




that thelr ocwn prastie and rowsr within ths leoeszislature

-

coulsd be thresian

]

1 by othor membares from the ssme area,

Strong lesdars ware sgpocislly well gituanted to proteet their
, 65
cwn intoresto, o

spoart frem the sali-initerest of the lapdislialors, the

Lo

mopt discussed arplanation for the inesaguslitics in districting
was ths putative conflict batwasn urban and rurnl srese.  The
gtatistice demonstratad clearly envugh thet the areas that

suffered moet Troem molapporvionment were the large cities

o
N , * 5 4
and their suburbs,””

Pany of the restrictionsg on the use

of population that had hesn addsd to the state constitutions
during the twentieth contury had often been aimed dirscily

6t limiting tha puli%i@&l influence of the big cities, In

thig respect the United States wes not unigue; other countries,
such as France and lorway, had exparienced the same nﬁnfliat.?a
The fear of big-city domination in the lezisletiurss, the dige
trust of urban politice, and the myth ¢f rural superiority

combined to deprive the urban vohers of egual representation,.

ﬁ?"?}w

akor, Stnta Constitutions, p. 18,
ﬁsﬁga, for sxamplo, Tillism T. Irwin, "Oolorado: 4
Yatter of Balanecs,” The Politice of Nempportionment, pe Tl.
T s . .
*Tevid and Sisenberg, SPe Cit., pp. 10-16; faker,
¢ B =3 TR EE T 3 —— 3 L e
Saral Versus Urban Nelitical Towar, nn., 15-17,
{3 " * s
7 rMlfred de Grazia, “Fenersl "haory of irporticnment,”
Law and Contemporary Problems, “VII (Spring, 1352), 261-262.

-+l
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American political thought contains a heavy bias
against the city. The most influential treatise on
national development, Frederick Jackson Turner's The
Frontier in American History, is not a history of urban
Zrowtile « » » 1% was Davy Crockett and wWild Bill Hickock
rather than Big Bill Thompson or Boss Tweed who became
folk heroes, although their respective_derring-do and
moral fibre seemed roughly comparable,

Yet the failure to reapportion could not be attributed
exclusively to rural legislators "as reluctant to redis-
tribute districts as feudal landholders had been to

redistribute 1and."72

The evidence suggests that the views
of the rural legislators were shared by many residents of

the urban areas, Opposition to changes that would have given
added representation to the city often originated within the
city itself. Thus, while differences in attitudes and
interests of rural and urban voters remained a central issue
in the question of equal representation, recognition must
also be given to the fact that social, cultural, and econonic
interests not directly associated with any urban~rural
cleavage had important effects on the apportionment of a
state. Ideological and economic views were not necessarily
tied to any particular geographic area.73 As a Georgia

legislator explained the attitude toward the urban vote in

his state, "It's the difference between radical government

71

72
P 91,

T3robert L. Friedman, "The Urban-Rural Conflict Revisited,"
The Western Political Quarterly, XIV (June, 1961), 485,

Hangon, op. cit., p. 20.
Alan P. Grimes, Zgquality in America (New York, 1964),
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<14 This distinetion would ba

and gonservative govarnment,
important to urban~bassd interests that feered ithe resulte
if the legislatures were to be “controlled by the urban pop~
ulation with ite sirong, politieally sctive segment of
organized lm@ar*“?ﬁ

Jectional and party rivalries, sometimes assoocisted
with the urban-rural issue and possibly grounded upon sCo-
nomic or raciel interasis, also interfered with any siriet
apportioument by popualstion., Seetions of a state with do~
clining, static, or slowly-growing populations coften opposed
giving proportionate repressntation to¢ the nmore rapidly
growing sectione. This appearsd 1 be espucially true in
thoss sietes where one city would have deminated the logise
leture had the population standard been strictly aypli@§‘76
Moreover, the “silent gerrymander” could work to the advaniage
of the political paritiss as well ae te urban or rural interssts,
In several etates the districting patiern praciically sssured
one party of control of at least one house even when the other

party received m largs majority in the gubernatorial alactiau.??

?4Quutwd in Gus Tyler, “Court Versus Lﬁéimlatura,” Law
and Contemporary Problems, XXVII (Summer, 1962), 357. =~

T5imat Heapportionment Means to You,™” Hation's PBusiness,
IJ f«?‘&}ly, l?ﬁg ) 9 g}:.

75leyﬁ e Short, "Stetes Thet Have Mot ¥et Their
Conestitutional RTequiremente,” Law and Contemporary Frobleme,
XVII (Spring, 19%2), 3238,

?7?;ﬁ‘ Key, Jr., Aperican Siste rolitice: in
Introduction (New York, 1556), DPs OA=BTe
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Finally, the asoonomic, sectional, and political impli-
cations of population trends were further complicated by
the feet that in most metropolitan areas the centrel cities
wore growing at a slower rate than the surrounding suburbs,
During the 1950's, the relative position of the central
eitiss had actually been improving, whils ths suburbs were
hecoming increasingly unéarrapraaanﬁ&ﬁ.?g To legislators
from the central citiss, overrapresentation of rural sreass
remagined s problem, but now reapporticnment threatened their
own positions as well as that of their rural collesagues,

The ecauses undsrlying the unequel treatment of voters
were thus compliceted and manifold, and there existed no
pingle, comprehensive solution by which thoss who felt the
syetem incompatible with democratie theory could mold that
system more to their interest in "one man, one vote,” In
their ssarch for such a solution, they had little success in
operating threugh the politieal institutions of ths statesn,
Pinding the politioal avenues blocksd, they turned to the
courts, The following chapter will deteil the attempte to

use the courtes in reapporiiocnment matters.

Tpavia and Eisenberg, op. oite, pp. 11=14,



CHAPTER II

THE SUPREME COURT AND LEGISLATIVE APPORTIONMENT:
1946~-1964

While the concept of egqual representation in election
districts traditionally has received little support from
the political institutions in most of the states, it orig-
inally fared no better in the national courts., Challenges
to unequal districting based upon the due process and equal
protection clauses of the FPourteenth Amendment were turned
away by the courts as presenting issues which were beyond
the purview of the national judiciary.

The United States Supreme Court at first showed no
reluctance to hear and decide cases involving congressional
districting. As early as 1932, for example, the Court heard

1 In

challenges to the validity of congressional district,
the same year it answered in the negative the gquestion as
to whether federal statutes required "reasonably equal pop-
ulation" among congressional districts.2 In none of these

cases, however, did the Court squarely face the question on

T .
Smiley v. Holm, 285 U,S. 355 (1932); Carroll v. Becker
285 U.5- 386 (19327; Koenig v. Flynn, 285 U.5. 375 (19 ’
2

Wood v. Broom, 287 U.S. 1 (1932).
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the basis of protection afforded by the United States
Constitution. That question the Court carefully avoided
ags being "political® in nature.

In 1946, Colegrove v, Green’ presented a challenge to

the congressional districts of Illinois, which had been eg-
tablished by & districting act passed in 1601, and in which
population disparities by 1940 ranged from 914,000 to 112,116.
The appellants, residents of the largest districts, argued
that the inegqualities violated Article I, section 2 of the
United States Constitution and deprived them of the Fourteenth
Amendment guarantees of due process of law and equal pro-
tection of the laws. Although the questions raised in the
case related directly only to congressional districts, the
Court's decision proved broad enocugh to cover apportionment
of state legislatures as well.

Written by Justice Pelix Frankfurter, this opinion pre-
valled in legislative apportionment cases for the next sixteen
years. Justice Frankfurter resolved the constitutional issues
by discovering that the guestion was of such a "peculiarly
political nature" that it was "not meet for judicial deter—
mination.“4 In view of the fact that "the most glaring
digparities” among districts had prevailed in the past, he

felt that it would be "hostile" to a democratic system to

3328 U.S. 549 (1946).
4Ibid-y Pe 5524
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involve the Court in "the politics of the peopleﬂg "To
gustain this action," he wrote, "would cut very deep into

the very being of Congress." Then he delivered his often-
quoted admonition: "Courts ought not to enter this political

thicket."6

In short, he suggested that appropriate remedies
for inequities in both congressional and legislative dis~
tricting lay with the ballot box rather than the judiciary,
Although this warning effectively removed the federal
courts from an obviously political area of judgment, it did
not egtablish a clear precedent, Three different opinions
were written in this case, and of the other six Justices who
recorded an opinion, only Justices Stanley Reed and Harold
Burton joined Justice Prankfurter in his appraisal of the
question ag "political."” Justices Hugo L. Black, William
0. Douglas and Frank Murphy dissented, arguing that the
question could properly be decided by the courts, Going
beyond the issue of justiciability, in fact, Justice Black
wrote that
the constitutionally guaranteed right to vote and the
right to have one's vote counted clearly imply the
policy that state election systems, no matter what
their forms, should be designed_to give approximately
equal weight to each vote cast.
Justice Wiley Rutledge cast the deciding vote, joining

Justice Frankfurter in dismissing the case, but for reasons

5Ibid., ppe 554=555.
61pid., p. 556.

m—

T1pida., p. 570.
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quite different from those stated in the latter's opinion.
He agreed with Justice Black that the Court had power to
grant relief, but he also felt that the Court should avoid
deciding issues that might "bring our function into clash
with the pelitical departments of the government, if any
tenable alternative. . .is presented." He found such an
alternative in the fact that a decision would disrupt the
electoral machinery of Illinois, which was already in pro-
gress, and so voted to dismiss the action "for want of
equity."8

The "political question" doctrine has been described
as a rule of expediency, a recognition by the Court of the
practical difficulties involved in reaching or enforcing a
particular decision, by which the Court may disengage itself
from an issue because of the "felt necessity to realize
anticipated cansequences."g The precise nature of such
questions, however, apparently cannot be readily dafined,1Q
a fact demonstrated by the disparate views expressed by the
Justices in the Colegrove decision. It has been observed,

for example, that the political question doctrine cannot be

81bid., pp. 565-566.
QCharles G. Post, The Supreme Court and Political
Questions, (Baltimore, 1936), D. 130.

10586, for example, "Comment: Challenges to Congressional
Districting: After Baker v. Carr Does Colegrove v, Green
Endure?", Columbia Law Review, LXIII (January, 1963), 98~116.
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described any more precisely than a recognition that “po-
litical gquestions are those which judges choose not o decide,
and a question becomes political by a judge's refusal to

decide it.n'!

If this is true, Colegrove v. Green repre-
gsented something less than a perfect dispesition of the
issue, since four of the seven Justices held that it was
justiciable.

Thig division continued briefly. In the same year, the
Court dismissed an appeal from a district court which had
refused to invalidate the Georgia county-unit system by
which a minority could control the nominating procedures
of the state.'? This %ime, Justice Rutledge voted to hear
the case on the merits, explaining that in Colegrove "a
majority. . .participating refused to find that there was
a want of jurisdiction. . . ."13 Two yeara later (1948),
the Court granted a hearing to a Fourteenth Amendment chal-
lenge of an Illinois nominating procedure which allowed a
minority to block the nomination of third-party oanaidates.14

Despite these few exceptions, the Court's attitude

toward the specific issuesof congressional districting and

11Jack V. Peltason, Federal Courts in the Political
Process {(New York, 1955), p. 10.

12

Cook v. Fortson, 329 U.5. 675 (1946).
'31pid., pp. 565-566.

" yacDougall v. Green, 335 U.S. 281 (1948). 1In a per
curiam decision the Court refused to "deny a State the power
to assure a proper diffusion of political initiative as be-
tween its thinly populated counties and those having cone-
centrated masses. « « »"
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legislative apportionment coutinued to support Justice
"rankfurter's position of the issue. Challenges to in-
equalities in state legislative districts reccived only

brief notice from the Court in a series of per curiam de~

cisions; and when Justices Murphy and Rutledge left the
Court, the dissenting minority was reduced to two by the
late 1940's. ileanwhile, the Supreme Court had dismissed

an appeal from a suit in federal district court to inval-
idate the Illinois apportionment statutes as not presenting

15

"a gubstantial federal question.,” It also dismissed

similar Tourteenth Amendment challenges to legislative
districting in Pennsylvania,16 California,17 Tennessee,18
and Oklahcma.19 In each of these states constitutional
provicsions limiting the population factor or outdated appor-
tionment statutes had resulted in underrepresentation for
the growing urban areas. The attitude of the Court, then,
considering the obviously unequal districts involved, made
it evident that any reforms would have to operate within the

framework of the state institutions, and that the politiecal

branches would necessarily have to make any corrections needed.

5g01eprove v. Barrett, 330 U.S. 804 (1946).
16

Remmey v. Smith, 342 U.3. 916 (1952).

17Anderson v. Jordan, 343 U.S. 912 (1952).
18

Kidd v. HMcCanlesg, 352 U.S. 920 (1956).
19Radaford v. Gary, 352 U.S. 991 (1957).
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Reapportionment Problems: 1946-1962

few major changes in Supreme Court decisions are
entirely unheralded, but in the matter of legislative
apportionment, there were few indications that the Court
would reverse the practice of congigning redistricting
cagses to the area of political questions. Nevertheless, in
retrospect, certain factors may be isolated which made such
change likely, if not inevitable. Of these, possibly the
most important was the lack of effective remedies in the
states, and an increasing public awareness of the issue.
Even 1f the population standard did not require precise
equality of election districts, the existing apportionments
violated both the standards set by the state constitutions
and the principle of majority rule that is a dominant - if
not the predominant -- feature of American political theory.

In Colegrove v. Green, Justice Frankfurter had advised those

seeking judicial intervention in congressional districting
that "the remedy for unfairness in districting is to secure
a legislature that will apportion properly, or to invoke the
ample powers of Congress."zo Since, in the majority of
states, the initiative for both constitutional amendment and
periodic reapportionment rested with the legislature, this
gdvice obviously posed something of a conundrum for those

who could not even look to Congress for assistance. The

ZoColegrove v. Green, 328 U.S. 549 (1946).
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only way to secure az legislature that would apportion
properly was to get a2 proper apportionment, which was the
problem in the first place.

Where the inequalities were embedded in state consti-
tutions, the problem was even greater. The legislatures
proved as unwilling to submit proposals for constitutional
change in the area of apportionment as they were to reapportion
under the existing standards. Even when constitutional con-
ventions were used, elections were often based on legislative
digtricts or county lines, so that the malapportionment that
obtained in the legislature was merely transferred to the

oonvention.z1

Moreover, use of the amending process to
eastablish more equitable districting was complicated by the
fact that it had been used on several occasions for the
opposite reason. In California, Ifichigan, New Mexico, Illinois,
Nevada and Arizona the legislatures and the people had changed
the constitutional provisions to allow each county more weight
in the state senate. Often the result of compromise, such
changes could understandably engender some bitterness in

those who objected to the use of factors other than popu~
lation. The viewpoint of those pressing for the predominant
use of population as a basis for representation was summarized

by a description of the situation in Illinois in 1954:

2"Seae,, for example, Royce Hanson, "Fight For Fair Play,"

National Civic Review, L (Pebruary, 1961), 73.




The legislature relinguished its assumed power to
ignore, and its praotlce of ignoring, the consti-
tutional mandate; and in turn the Chicago area gave

up ite former ccnstltutlonal (but unenforced) claim

to equal representation in the Senate,

Some attempts had been made to adopt methods that would
guarantee that the legislature obeyed the comnstitutional re—
guirements. In Alaska, Arkansas, Arizona, Hawail, Missouri,
and Ohio, reapportiomment was removed from the legislature
entirely and the power given to the governor, boards or
commissions composed of executive officials of the state,
local districting boards, or special commigsions appointed

23 5ix other states -~ California, Illinois,

by the governor.
Michigan, Oregon, South Dakota, and Texas -- provided for
ex officio boards or commigsions to reapportion the state in
the event the legislature failed to a.ct.24
Varying from state to state, still other provisions were

found. Some form of judicial review of the reapportionment

22Gor&on . Baker, State Constitutions: Reapportionment
(New YOI‘}{, 1960)’ P 38

2380n¢t1tutlon of Alaska, Article VI, Sections 38~10;
Congtitution of Arkensas, Article VIII, Section 43 Conatltution
of Arizona, Article 1V, Part 2, Section 1 (1); Constitution
of Hawaii, Article I1T, Sectlon 4; Constitution of Migsouri,
Art;gle ?II Section 7; Congtitution of Ohio, Article Xi,
Section 11,

24Const1tutlon of Califormia, Article IV, Section 63
Constitution of Lilinois, Article IV, Section 8 Constltutlon
of Michigan, Articie V, Section 4; Constitution of Oregon,
Article %TT, Section 6; Constitution gi South Dakota, Article
TII, Section 5; Constitution of Texas, Article y Section 28.
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plan was expressly mentioned in the constitutions of s=ix
states.gs In California, the proposed changes were subject
to referendum.zs The Illinois constitution threatened the
drastic remedy of at~large elections if the legislature and

27

commission both failed to reapportion the House,  'while in

28 Plorida's

Higsourli the same held true for the Senate.
constitution provided that, if the legislature 4id not re-
apporiion decennially, the governor was to call a gpecial
session to consider no other business and to adjourn only
when reapporﬁioned.gg
Ag methods for making the reapportionment of the state
more in line with the requirements of the constitutions,
such provisions were helpful; dbut their value in regard to
equal population districts was less than might at first appear.
Again, the constitutional provisions determined the extent to
which population would be given consideration, and the exis~

tence of such provisions often resulted from a compromise

whereby one house would be automatically reapportioned while

-
2 Gongtitution of Alaska, Article VI, Section 11;

Constitution of Arkansas, Article VIII, Sections 1,4; Consti~

tubion of Hawaii, Article IIT, Section 4; Constitution of

New York, Article III, Sections 4,5; Constitution of Oklahoma,

Article V, Section 10 (i); Constitution of Oregon, Articlie

IV, Section 6.

26constitution of California, Article IV, Section 6.
27Con3titution of Illinois, Article IV, Section 8,
280 onstitution of Missouri, Article III, Section 7.
2Joonstitution of Florida, Article VII, Sectien 3.
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the other was based on considerations other than popu-

30 Toreover, the legislature could usvally avoid

lation.
aetion by a2 bhoard or commission by making only minor ad-
justments in the apportionment scheme., Thus, requirements
for periodic apportionment could be less important than the
limitations under which the apportionment was made. In
1961, for example, eight states which had redistricted after
the census of 1960 had greater differences in the size of
their largest and smallest districts than five which had not
reapportioned gince 1947.31

0f all the potential methods for securing changeg in
the apportionment system, the use of the initiative should
have been especially important. Use of the initiative was
available in twenty states. In seven of these states, how-
ever, it could not be used to amend the constitution. Because
of constitutional limitations on apportionment in the states
with the statutory initiative only, it could have been used
for changing the apportionment in only five chambers -~— the
Utah Senate, and both houses in South Dakota and Washington.

In twelve of the remaining states, it could have been used

30Lashley G. Harvey, "Reapportionment of State Legislatures
-- Legal Requirements," Law and Contemporary Problems, XVII
(Spring, 1952), 364.

31 anarew Hacker, Congreasional Districting: The Issue
of Equal Representation (Washington, D.C., 1963), PP 27~23.
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for both houses. The nmethod, Lowever, did not prove to be
"an effective method for securing substantial reform," naving
been tried in only seven States.32

A1l things considered, then, the disadvantages of the
political remedies far outweighed in actual practice the
advantages insofar as any move btoward equal representation
was concerned. The efforts at revision of existing districts
were frustrated at almost every attempt. Sgual representation
may Lhave been excellent in theory, but its basic premise ob-
viously 4id not comport with the facts of political life,

tme final alternative was to be found in litigation in
state courts. Generally, the state courts did not share the
attitude of the United 3tates Supreme Court about fthe political
nature of the issue. The courts of at least twenty-two states,
according to one estimate, had either exercised the power, or
had stated that they had the power, 1o review legislative appor-

33

tionment acts. Only a few state courts had expressly refused

to decide such cases. As early as 1939, the supreme court of

pEel

325award M. Goldberg, "The People Legislate," National
Civic Review, LV {February, 1966), 82-83. Action by the
legislature always remained a threat. In WVashington, the
legislature successfully amended an initiated reapportionment
measure passed in 1956 to restore most of the former appor-
tionment, and the modification was upheld by the state
supreme court. Btate ex rel O'Comnnell v. Meyers, 319 P. 2d.
828 (Wash.,1957). A similar attempt by the legislature in
Colorado in 1932 failed. Armstrong v. Mitten, 37 P. 24
757 (Colo., 1934). B

33Asbury Park Press v. Wooley, 161 A. 24 705 (N.J., 1960).
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North Carolina answered the charge that failure tec re-
apportion made acts passed by the general assembly invalid

by asserting that the courts did not "cruise in non~

w34 This position was later adopted after

35

justiciable waters.

Colegrove v. Green by the highest courts in Alabanma,

Pennsylvania,36 and Mississippi.37 On the other nand, the
Arkansas supreme court drew up a districting plan of its
own in 1952;38 the supreme court of Connecticut struck down

a 1953 apportiomment by the lagislature,39

and in Missouri,
a 1955 distrieting of St. Louls was voided because of the
lack of compactness and wide variance in population of the
districts.40
Lven when tlhie courts decided such cases, however, the
issues almost always concerned the state constitutional pro-
visions. Iuarthermore, two problems affected the manner in
which the courts intervened. In matters of apportionment

the courts tended to allow as much discretion to the

34 conara v. Maxwell, 3 S.E. 2d. 316 (N.Ca., 1939).
3Svgia v. Pool, 51 So. 2d4. 869 (Ala., 1951).
303 tcher v. Rice, 153 A. 2d. 869 (Pa., 1959).

e

37Barnes v. Barnett, 129 So. 2d. 638 (Miss., 1961).

38, _
Pickensg v. Board of Apportiomment, 246 3.W. 2d. 556
(Ark., 1952). ’

3%anill v. Leopold, 103 A. 2d. 818 (Conn., 1954).
40,

Jreisler v. Doherty, 284 S.%. 2d. 427 (No., 1955).




legzislature as possible; and when reapportionment acts were
held in violation of the state constitution, there remained
the question of appropriate relief.

“hile holding that the Massachusetts constitution re-
quired "equality of representation" among all the voters of
the Commonwealth, the supreme court of that state laid down
the rule:

“men fairminded men from an examination of the appor-

tionment and division can entertain no reasonable doubtd

that there is & grave, ummecessary, and unreasonable
bation hay Deen violateq. o . LA Ctey the Constis
In West Virginia, the legislature gave a representative to
each county in the lower house, although the constitution
reguired that to be represented a county must have at least
three~fifths of a ratio. The state court, however, ruled
that the validity of this practice was a "finding of fact"
which the court would not question. It said that the practice
had a long history and had not been challenged for fifty
years.42
Perhaps an even greater problem was that of fashioning

relief. 3tate courts were often faced with the inability to

force reapportionment even when the legislative acts were

41Attornay General v. Suffolk County Apportionment
Commissioners, 113 N.L. 581, 585 (Mass.,191§§. See also
Baird v. Kings County, 33 N.E. 827 (N.Y.,1893).

4"?Sta:be v. Thornberg, 70 S.E. 2d& 73 (W. Va.,1952).
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clearly invalid.43 One method of enforcement lay open to the
courts where the legislature had the respounsibility for re-~
apportioning ~- reviving older apportiomment gtatutes after
declaring the latest invalid. This, however, raised two
other difficulties: the earlier apportionment might well be
more inequitable than the one in guestion, and in some in-
stances there existed no apportionment statutes to fall bhack
upon. After declaring four reappertionment acts unconsti-
tutional, the supreme court of Indiana was forced to allow
the one remaining act to stand. Declaring the act invalid,
the court reasoned, would have the effect of declaring the
entire legislature invalidly comprised, and lead the people
of the state "into the troubled sea of anarchy., . . « As well
ask this court to overthrow. . .every provision of the whole
constitution, 4

where the only recourse of the court would bhe to place
the state under an earlier apportionment statute, the in-
equalities that would possibly result might prevent such

action. The supreme court of Oklahoma found the existing

435ee, for example, Donovan v. Holtzman, 132 N.E. 2d
501, 503-504 (Ill., 1956), the Illinois supreme courit holding
that, although the legislature's failure to redistrict could
be "attributed almost entirely to the fact that the General
Assembly was opposed to giving control of both houses of the
legislature to population~heavy Cook County," it was "with~
out power to compel the legislature to sct affirmatively to
perform its constitutional duty."

“4pesier v. Brayton, 44 N.E. 37, 38-39 (Ind., 1896).
See also Kidd v. McCanlegs, 292 S.W. 24 40, 44 (Tenn., 1956).




45

apportionment "grossly disproportionate.® Yet it failed
to declare the law in question invalid. To revive the old
statute, it reasoned, would "merely increase the wrongs sought
to be prevented"” by diminishing "the representation of an al-
ready underrepresented group., . .under the guise of affording
relief.“45
The inability to change the pattern of unequal dis-
tricting within the states received increasing attention as
population shifts continued and disparities in representation
became greater. However, in the fact of inaction on the part
of the legislatures, Congress, and the courts, reliance on
the "sheer weight of logic and morality. . .an aroused publie,
a vigorous press, and the force of the democratic tradition"46
proved generally unavailing. A survey of states which had
reapportioned following the 1960 United States census showed
little improvement. Of the twenty~five states which had drawn
up new districts by March, 1962, only five increased the
voting power of the most underrepresented urban areas.47

While in the long run the Supreme Court may follow the
election returns, the existence of a problem and public

awareness of it do not necessarily provide sufficient reason

433ones v. Preeman, 146 P. 24 564, 574 (Okla., 1943).

46J0hn F. Kennedy, "The Shame of the States," New York
Times Magazine, May 18, 1958, p. 38.

47Ralph kisenberg, "Power of the Rural Vote," National
Civic Review, LI (October, 1962), 489-491.
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for judicial intervention, Inequalities in legislative dis-
tricts had increased since 1946, but they had been recognized
by the court then. The guestion of apportionment was ob-
viously no less "politicel" in consequence of passage of
time., Nevertheless, circumstances surrounding the queastion
made a change more likely, if not inevitable.

The Changing Attitude of the Supreme Court

Toward Reapportionment

It has been suggesied that three prerequisites to major
changes in decisiona by the Supreme Court are (1) that the
Court be "packed" with a majority of Justices favorable to
the proposed policy change; (2) that public opinion generally
favor the change; and (3) "that the general political context
be such that the Court's making the policy would not seriously
jeopardize the Court's capacity to assure the realization of
other major policies to which it remains committed."48 with
regard to the issue of reapportionment, a fourth might be
added: the absence of potential change in the political arena.
If such is the case, then, three of these prerequisites had
been met by 1960, There still remained gquestions about how
favorable the "general political context" was with regard to

change in this area.

4831 endon Schubert, Judicial Policymaking: The Political
Role of the Courts (Glenview, 1ilinois, 1965), pp. 152-153.
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Although changes in the Court shortly after Colegrove
v. Green may actually have strengthened Frankfurter's po-
sition,49 by 1960 the personnel of the Court had changed
congiderably. Of the three remaining Justices that had
participated in the Colegrove decision, two -~ Justices
Black and Douglas —- had dissented. Furthermore, along with
the changes in the Court had come a corresponding movement
toward expansion of the equal protection clause and a will-
ingness to invoke the powers of the Constitution even in
areas fundamentally "political." According to one observer
of the Court, this trend worked more changes in the political
and legal structure of the United States "than during any
similar span of time since the Marshall Court had the unique

opportunity to express itself on a tabula rasa.“so

One area where there was the most uncertainty concerned
the political reaction to any attempt by the Court to enter
the "political thicket."” The administration of President
John P, Kennedy appeared to be favorable to such an ad-
venture; but there had been no attempt by Congress to exercise
its “"ample powers" in the creation of egual congressional

districts, and the general attitude of the state legislatures

4930 Desha Lucas, "Legislative Apportionment and
Representative Govermment: The Meaning of Baker v. Carr,"
Michigean Law Review, LXI (Pebruary, 1963), T23.

2Opnilip B. Kurland, “Foreword: Equal in Origin and
Equal in Title to the Legislative and Executive Branches of
the Government," Harvard Law Review, LXXVIII (November, 1964),
143=-144,
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toward any judicial involvement in their political bases
could be predicted with a fair degree of accuracy. If the
political question doctrine is primarily a response to po-
tential consequences, it also remained central to the issue
of legislative apportionment.

Despite the changing political climate, the Court did
not give any real indication that a change in its original
position was pending. As late as 1957, it rejected an appeal
from a district court in Oklahoma which had dismissed a chal-
lenge to an outdated apportionment statuta,51 In fact, in
1960, the Court heard a case involving racial gerrymandering
in which the majority opinion carefully distinguished be-
tween Fourteenth and Fifteenth Amendment protection of voting
rights‘se In 1958 the Alabama legislature, fearing the power
of the growing Negro vote within the city of Tuskegee, had
redrawn the city boundaries so that almost all Negroes were
excluded from the corporate limits. Although the issue in-
volved districting, Justice Frankfurter, delivering the opinion
of the Court, pointed out that while the Colegrove case had
concerned a mere "dilution" of the vote through population
shifts and legislative inaction, the Alabama case represented

an instance in which "a readily isolated segment of a racial

TRadford v. Gary, 352 U.S. 991 (1957).
52Gomillion v. Lightfoot, 364 U.S. 339 (1960).
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minority" had been deliberately discriminated against, an
action proscribed by the Fifteenth Amendment.53 At the
same time, he rejected the contention that the matter was
"political” with a quotation that, as it turned out, could
readily apply to legislative apportionment: “The objection
that the subject matter of the suit is political is little
more than a play upon worde."54

Even as Justice Frankfurter made this distinction be~-
tween voting rights as they applied to racial minorities
and underrepresented urban majorities, a case was making its
way to the Court that would abolish that distinetion. In
May, 1959, a suit was initiated in a federal district court
in Tennessee alleging that as a result of failure of the
legislature to reapportion since 1901, both houses of the
Tennessee general assembly were controlled by a minority of
voters, and that, as a result, the voters in the largest
districts were denied equal protection of the laws.55 Al-
though the district court found the existing apportionment
violated the Tennessee constitution, which required re-
apportionment every ten years based on the number of

56

gqualified voters in each county or district, it refuased

531bid., p. 347.

54Ibid., eiting Nixon v. Herndon, 273 U.S. 536, 554
(1%27).
5sBaker v. Carr, 179 F. Supp. 824 (Tenn., 1959).

Ssconstitution of Tennessee, Article II, Sections 4, 5.
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to grant relief., eviewing the previous decisions of the
United 3tates Supreme Court in this area, the Court reasoned
that the case involved a "question of the distribution of
political strength for legislative purposes" and that
"whether from lack of jurisdiction or from the inappropri-
ateness of the subject matter" the federal rules precluded
the Court from interfering witih legislative apportionment.57
Upon appeal, however, the United States 3Supreme Court
accepted juriediction. In light of the earlier view of the
Court that the question was political, some importance may
attacn to the fact that the United States Solicitor General

intervened on behalf of the appellants as amicus curiae.

This action threw the influence of the Kemnnedy administration
on the side of equal districting ~— a position which furthered
the interest the President had manifested on the question
while still a senator. It is possible that, because of the
close relationship between legislative apportionment and con-
gressional districting, the President's concern for his legis~

lative program was another motivation for his interest.58

Baker v. Carr, 1962

The most significant development in the area of appor-

tionment occurred when the landmark case of Baker v. Carr59

57Baker v. Carr, 179 F. Supp. 824, 826 (Tenn., 1959).

58"Ycur Vote: Supreme Court May Put a New Value on It,"
U.3. News and World Report, LI (November &, 1961), 101.

59369 U.5. 186 (1962).
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was decided on March 26, 1962, The facts showed that large
disparities existed in the election districts as a result of
the Tennessee legislature's failure to reapportion. As an
example, it was pointed out that Moore County, with 2,340
voters elected one representative, while Shelby County,
with a population of 312,345, elected only seven. Such dis~
parities permitted voters in districts having only forty per
cent of the voting population to elect sixty-three of the
ninety-nine representatives; and voters in districts having
only thirty-seven per cent of the voting population could
control thirty of the thirty-three senators.

If a majority of the Court had been predisposed to

overturn the precedent set by Colegrove v. Green, the

Tennegsee case might have had special appeal, in that it
repregented one of the more extreme instances of legislative
inaction. DNevertheless, the Court did not reach a decision
on the constitutionality of Temnessee's apportionment. Quite
possibly feeling that it would be enough to take one problem
at a time, the Court confined itself to the overriding issue
of whether the national courts could decide such cases

at all.

60

dJugtice William J. Bremnan gpoke for the Court and

he disposed of the three questions that stood in the way

60There were actually six opinions. Justices Warren and
Black joined in Justice Brennan's opinion., Justices Clark,
Douglas, and Stewart wrote concurring opinions, and Justices
Frankfurter and Harlan dissented. Justice Whittaker did not
participate.
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of & decision on the merits of the case. Dispelling the
doubts that had been created by the districting cagse of
1946, Justice Brennan ammounced that national courts pos-
segsed Jjurisdiction; that, because they asserted "a plain,
direct and adequate interest in maintaining the effectiveness
of their votesg," zppellants were entitled to a hearing; and
that "a justiciable cause of action" was stated "upon which
appellants would be entitled to appropriate relief. . ."61
The first two points were not seriously contested, but Justice
Bremman naturally felt obligated to spend some time clarifying
the point of justiciability.

He argued that in the political question cases, it was
"the relationship between the Jjudiciary and the coordinate
branches of the federal government, and not the federal
judiciary's relationship to the states, which gives rise to
the 'political question.'" The cases in this area most
clogely related to that of legislative apportionment -- claims
involving the guarantee to the states of a republican form of
government .52 were nevertheless such that their nonjus—
ticiable character had nothing to do with the faect that they
concerned state governmental org&nization.63 Nor could the

possibility of difficulties arising from enforcement be an

611pid., pp. 197-198.

620onstitution of the United States, Article IV, Section 4.

®3paker v. Carr, 369 U.S. 186, 210-218 (1962).
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impediment, since "judicial standards under the Equal
Protection Clause are well-developed and familiar, and it
has been open to courts since the enactment of the Fourteenth
Amendment to determine. . .that a discrimination reflects
no policy, but simply arbitrary and capricious action.“64
One other matter had to be laid to rest. If the
question of legislative apportionment was not "political,*
why had the Court dismissed so many previous cases? Al-
luding to the three different opinions in the case of
Colegrove, Justice Brennan explained that the refusal to
award relief in the 1946 case "resulted only from the
controlling view of a want of equity. DNor is anything
contrary to be found in those per curiams that came after
Colegrove. « . .“65
Although Justice 3tewart felt comstrained to repeat
Justice Brennan's announcement of the narrowness of the

66

holdings in Baker v. Carr, several Justices went beyond

the immediate holding to discuss the relationship of repre-
sentation and voting to the Fourteenth Amendment. Justice
Clark, in fact, in a concurring opinion, would have decided
the whole question. By going no further than giving bare
mention to the faet that under the Fourteenth Amendment

"judicial standards. . .are well-developed," he pointed out,

641pid., p. 226.
651pia., pp. 232-233.

A —————
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the majority opinion failed to give the district court
any guldance in exactly what standards should be applied
in this new area of judicial action.67 Although he would
not have considered intervention by the courts if any other
remedies for relief were available, he found the districting
in Tennessee --— where some rural districts were as under-
represented as some urban districts -- a “topsy-turvical of
gigantic proportions. . .2 crazy quilt without rational
basgisg,”" which could find correction only in the federal
courts.68 He would, therefore, have granted the sought-for
relief.

Justice Harlan, on the other hand, dissented vigorously.
He could find nothing in the Constitution to support the
view that "state legislatures must be so structured as to
reflect with approximate equality the voice of every voter."
There wag nothing to pronibit a state from choosing any
system it thought best suited "to the interests, temper, and
customs of its people."69

The principal dissent was left to Justice Prankfurter
rather than Harlan. He berated the "massive repudiation of
the experience of a whole past" that he saw in the rejection

of the doctrine he sought to establish in Colegrove v. Green.

6T 1pid., p. 251.

R—————

S1pid., pp. 333-334.
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He also accused the Court of offering more than it had a
right, by asserting the existence of a right without giving
the lower courts specific standards to follow —- standards
which, he felt, were beyond the power of the judiciary to
formulate in any 0389.70
Perhaps the most fundamental issue which geparated the
majority and Justice Frankfurter was one which went to the
heart of the problem, and the difference in viewpoints on
this issue could make the difference between action and in-
action on the part of the Court. Justice Frankfurter, echoing
his opinion in Colegrove v. Green, expressed the fear that
disregard of the "inherent limits" of its power would leave
the Court not only helpless to effect a remedy, but open to
an attack that could "impair the Court's position as the
ultimate organ of the 'Supreme Law of the Land' in that vast
range of legal problems, often strongly entangled in popular

feeling, on which the Court must prcnounce."71

He said that
relief must come "from an aroused popular conscience that
sears the conscience of the people's representatives."72
Justice Clark took another view of the same issue. The
Court must hesitate to act where possible, he felt; but when

no other remedies are available -~- where, as in Tennessee,

7OIbid" Pp. 267"268-
M1pia., pp. 266-267.
21pid., p. 296.
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the legislative policy had "riveted the present seats in
the assembly to their respective constituents" —— the Court
had no choice but to aot.73

It is well for this court to practice self-restraint

and discipline in constitutional adjudication, but

never in its history have those principles received
sanction where the national rights of so many been

g0 clearly infringed for so long a time. MNational

respect for the courts is more enhanced through the

forthright enforcement of those rights rather than

by rendering tggm nugatory through the interposition

of subterfuge.

Cne issue, then,was settled: the issue of legislative
apportionment came under the protection and prohibitions of
the equal protection clause of the Fourteenth Amendment.
There were more fundamental questions yet to be answered,
and the divergent opinions of the Justices in Baker v. Carr
presaged the broader controversies that would result from
the Court's determination tc involve itgelf in the pro-
tection of "helpless majoritieg.!

Political Reaction and Legal Response:
1962~1964

Initially, the political reaction to the decision
seemed to support Justice Clark's appraisal of the issue.
It was not greeted with anything approaching the political

result that Justice Frankfurter had envisioned.

T31pia., p. 259.
Thypig,, p. 261,
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Pavorable comments were quick in coming, as well as
speculation about the possible effects of the decision. It
was greebed favorably by Attorney General Robert Kennedy, and
Senator Kenneth D. Keating of New York said that the decision
would "meet with the approval of everyone who believes in
giving full significance to the egual protection clause,”

The decision was also approved by such groups as the American
Municipal Association, the United States Conference of Mayors,

75

and organized labor. Ultimately, in a statement he may
have later regretted, even Senator Barry Goldwater supported
the decision, remarking that there were proportionately as
many conservatives in the cities as there were liberals.76
The reaction, of course, was not altogether compli-
mentary, and there were the first hints of stronger attacks
on the Court. Lspecially in the South did the decision meet
with disapproval. DJenator Richard B, Russell of Georgia
described it ag "another major assault on our constitutional
system," and called for a constitutional amendment to pro-

77

tect the system of checks and balances. His attitude was

generally echoed at the Southern Governor's Conference a
78

few months later. In December 1962, the Sixiteenth General

Assembly of the States, meeting in Chicago, approved three

75Hew York Times, March 28, 1962, pp. 1, 22.

T07pid., Larch 29, 1962, p. 17
T 1pia., March 28, 1962, p. 1.
"1bid., October 5, 1962, pe 21.
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proposed constitutional amendments to be adopted by the
state legislatures in an effort to get Congress to call

a national constitutional convention. In addition to pro-
posals for making it possible for the steitss to by~pass
Congress in the amending process and establishing a "Court
of the TUnion", one resolution contained provisions intended
to remove cases concerning legislative apportionment from
the judicisl power of the United States.'® A few such
proposals were introduced in Congress, but they attracted

80

little congressional notice. Generally, however, these

efforts were of short duration and soon dwindled “"to an

occasional pro forma statement for the recurd.“B1
Nespite the relative public and political e¢alm, such

reaction was not mirrored in the courts. The opening of

the gates of the judiciary in reapportiomment matters led

to a veritable run on both state and federal courts. By the

middle of May 1962, there were sults challenging the makeup

82

of the legislature in twenty-two states. By August of

the same year, in Alabama, Arkansas, Maryland and Oregon,

fg"Amending the Constitution to Strengthen the 3tates
in t?e Tederal System," State Govermment, YXXVI (Winter,
1863), 13.

bOSee Congressional Record, 87th Congress, Second Session,
CVIII, pp. 5365 (H. J. Res. 678), 5835 (H. J. Res. 633),

“paul 7. David and Ralph Eisenberg, State Legislative
Redistrietigg: Major Issues in the Wake of Judicial Decision.
{Chicago, 1962), pD. 1.

82

New York Times, May 14, 1962, p. 1.
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reapportionment of one or both houses had either been
ordered by the courts or approved by the legislatures.

In twenty~five others, decisions were pending or legig-
lative action was in proceas.83 Only one year after BDaker
v. Carr, thirty-eight states were involved.

The obstinate resistance that met the attempts to en-
force the desegregation decisions was not apparent in the
apportionment cases. As one editorial commented favorably,
perhaps the mogt interesting aspect of the situation were
"those actions that have not taken place.”

No state legislature has obstinately defied the courts.

No governor has refused to call a special session of

the legislature, . . « The courts have not eagerly

jumped at the chance to become state apportionment

and districting commissions. There have been changes

but ge really dire consequences as predicted a year

ago.o4

Meanwhile, the lower courts were bothered especially by
the lack of standards; and as the cases multiplied, so did
the difficulty of discovering any judicial pattern of en~
forcement, The uncertainty of what Baker meant was reflected,
for example, in Michigen. A bare majority of five judges of
the state supreme court held the apportionment of the state
senate to be "invidiously discriminatory" and threatened

at-large elections if the senate was not reapportioned by

August. One dissenting judge went so far, however, as to

831via., August 5, 1962, sec. 4, p. 5.

84"0ne Year Later", National Civiec Review, LII (April
1963), 184. —
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deny that the equal protection clause was even involved.85

In New York, the apportionment was held not to violate the
United States Constitution despite limitations on the pop-
ulation factor in both houses of the legislature. The court
declared that the apportionment provisions were "rational",
with & firm basis in New York history.86 In approving an
apportionment statute passed by a special session of the
Florida legislature, a federal district court offered the
opinion that while the plan gave more weight to population
than previous statutes, "if it be required that both branches
of the legislature, or either branch, must be apportioned on
a gtrict population basis," the approved plan "would not
pass the test-“87
Apart from the fundamental question of how far legig~
lative districte might deviate from the population standard,
two very political questions were raised. It has already
been noted that in several states the legislature was based
upon the so-~called "little federal plan," whereby one house
was based on population while other factors predominated in
the other house. In a few states the courts rejected the
federal analogy, holding that both houses must be based

substantially on pcpulation.88 Nevertheless, in most states

855cno11e v. Hare, 116 N.W. 2d 350 (ifich., 1962).

86WMCA, Inc., v. Simon, 208 P, Supp. 368 (N.Y., 1962).

meat————

87Sobel ve. Adams, 214 P, Supp. 811, 812 (¥la., 1963).

883‘0:‘ example, Scholle v. BHare, 116 N.W. 24 350 (Mich.,
1962); Sims v. Frink, 208 F. Supp. 431 (Ala., 1962).
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where the question arose the federsl plan was auatained,ag

providing there were "rational” reasons - historical,
geographical, or political -~ for the departure.

Another question related to the role of the courts
where the majority of voters had chosen unequal districting
through the use of the initiative. In Oklahoma, the federal
distriet court rejected the contention that the majority had
chosen to give more representation to the majarity.go On
the other hand, a federal district court in Colorado as-
serted that a rejection of the approved apportionment plan
would be "a denial of the will of the majority," pointing
out that "if the majority became dissatisfied with that
which it has created, it can make a change in an election in
which each vote counts the same as every other vate.91

All in 8ll, the courts showed the mosgt uniformity where
legislative inaction over a long period of time had crested
inequalities in spite of the state constitutional pro-
vigions; where inegquities could be traced to the constitutions

themselves, the decisions reflected more diversity. MNore~

over, the courts insisted that wherever posgible the

89
Marylend Committee for Fair Representation v. Tawes
182 A. 2% é?? (¥d,,1962); Toombs V. FOrtson, . SUPP. ’

248 (Ga.,1962); Lisco v. Love, 219 F. Supp. 922 {Colo.,1963),
9OrMoss v. Burkhart, 207 F. Supp. 885 (Okla.,1962).

Nyigeo v. Love, 219 F. Supp. 922, 926 (Colo,,1963).
The Court aiso held that although disparities existed, the
apportionment provisions providing for the inequalities
were "rational,.,”
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legislatures reapportion themselves. They had, in general,
"taken minimum rather than maximum steps.“92 Only in
Alsbama and Oklahoma did the courts feel compelled to en-
force their own apportionment plan, although several courts
used this as a threat to speed up legislative action.93
The lLegisglative Reapportionment Cases
of 1964

‘s the lower courts grappled with such issues, the
Supreme Court was moving toward disposition of several of
the uncertainties attendant to its 1962 decision. In 1963,
it finally assumed jurisdiction over and struck down Georgia's
county-unit system as a2 method for statewide primary elections.
Although Justice Douglas specifically distinguished the case
from those relating to legislative apportionment, his opinion
that "the conception of political equality. . .can mean only
one thing -- one person, one vote“94 had obvious implications
for the reapportionment cases. In 1964, the Court ruled
that Article I, Section 2 of the United States Constitution,
which required that Representatives be chosen "by the people

of the several States", meant that congressional election

ggJames E. Larson, "Awaiting the Other Shoe," National

93See Sims v. Frink, 208 P. Supp. 431 (Ala. 1963); Hoss
ve. Burkhart, 220 F. Supp. 149 (Okla. 1963). Both courts had
allowed additional time for the legislature to act, but as the
Oklahoma court observed, "the legislature, as now constituted,
is either unable or unwilling to reapportion itself, in
accordance with our concept of the requirements of the equal
protection clause of the Fourteenth Amendment."

94Gra1 v. Sanders, 372 U.S. 368, 381 (1963).
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dleioactls were L0 Be ag oeLily Cgldd 10 populanbion as
a3 i v 18
gracticable. Taen, on June 15, 1364, in cuges iavolving
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ard ;ai&r&ﬁa,’ﬁx the Jourt annouaced ite guldcilnes for
legisiotive apporticnment.
cideld Justice warven dedivered the opinion of tne
Sourt in emcw of tae six cases. sitbhougli 1t took a total
of fourteen opinions and 69,000 words for =1l of the Justices

t0 cls

Au

rify thelr posltione, it reguired only one sentence
ot tulrty-one words to Jdemolian apportionment systems
representing decades of siruggle and compromise. “We hold,*
tae Znled Justice wrote, "tunat, as a basic constitutional
standard, the equal protection clause reguires fnat tae
seats in bolik nouses of a blcameral state leglslature must
be apportioned on u pepulation basis. " oF
To reach tois conclusion, the Cnief Justice began with

gome obgervations about the right to vote and representation,
B

Pwosberry v. Sanders, 376 U.S. 1 (1964).

Huaumolds v Sime, 7T U.S. 533 (1964).

Ny
3‘}7“&, Ince ve Lomonzo, 377 U.3. 633 (1964},

98, . s
‘ Poraryiong Sommittee for Pair Hepresentotion v. Tawes,
37T Uele 056 (1004, ——

Pnavie v. Hann, 377 U.os 676 (19647,

10Uy oman Ve sincock, 377 U.d. 095 (19843,

191 Yorsy-Fourth General Assembly of Colorado, 377
71?“T%%64).
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vie moted that the Jourd nd conslztently protected the right
to vete, 2 right which "ig of the essence of a democratic
goclicty." The reapporitionment cases did not concern direct
denial ol the right to vete, but the Tourt held that the

s of suffrage could be denied by "debosement or do-

lution of the welght of a citizen's vote just as effectively

L

gt g . . . . 103
as by wholly prohidbiting the free exercise of the franchise."'””

Becausc legislators "represent people, not trees or scres,”
full ond effective participation by 211 citizens in
state government requires. . .that each citizen have
A egually effective voice in the elecetion of menmbers
of his state legislature. Modern and viable state
governmznt needs, and the Comstitution demands, no
less, 10

To insure that each citizen had this "full and effective
voice," the Court found that the Constitution required that
each state make "an honest and good faith effort to con-
struct districts, in both houses of the legislature, as
nearly of equal population as is practicable."1o5 The Court
declined to lay down any "rigid, mathematical standards"” by
which to test this equality. Rather, the courts would have

to determine, on a case~by-case basis, whether "under the
particular circumstances existing in the individual state. . .
there has been a faithful adherence to a plan of population-

baged representation, with such minor deviations only as

1031pid., p. 563.

1041pi4., p. 577.

1991044, , p. 577.



nay ooour in rvacognining certain factors that nwre free

. . . ; . . 106
fron wny taint of arbitrariness or diserinmination.”

Shvionsly, such a girict sdrerence %o populntion pre-

clulzd wdoption by o stote of tne so-called “little federal

plao.”  Zhe Sourt rejected outrizht any annlogy between the
state lepislatoree and Jongrese with resard to the basis of

ot Some use of

, . e o 1
revresentation in the Unifed lfates Jennte.
governmental or Listorical voundaries witnin tne gtete might
ptill e made, oo long as it ddd not worl: to tsubmerge” the

population principle., Hevertheless, the ezusl protection

3

clouse prevented giving the two zouses of a lesislature
ggaenticlly ¢iffercnt bases even when thoge busen were ap-
proved by o mejority of %the voters in s free @lﬁﬂtiﬁm¢1ﬂa
wgual regresentotion in one Louse would mesn Little if the
wild of the majority could be blocked by an overrcpresentation
of = winority in tne other hmm%e.zgg Ae use of the federal
anaglogy van irrelevant, so wap any orgument that o2 state's
apportionment more nearly approximaled populsntion-based repw
resentation than did the federal electorsnl collegye. IHoreover,

2 gtate could not retionally justily vopulation differences

0g 4 -
0% oman v. Sincock, 377 U.d. 695, 710 (1964).

AT S

"9Tsoyn01de v. simg, 377 U, 533, 571-573 (1964).

G . v .
! “Lucas v, Forty-Fourth General Assembly of Celoradas,

ATT Ueds T3, 736 (16647,

199&@ynaidg Ve odms, 377 Uluse 533, 576 (1964),
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in 4istricte thet were intended tc balance urban and rural
nower in a legis latura.11e It could not constitutionally
suarantee repregentation to sparsely settled areas or pre~
vent Jigiricts from becoming so large that limitations were
placed on the accessibility of representation to their

111 Hor could a state glve special congideration

112

constituonts.
to niztory, "econonmic, or other sorts of group interest.”
Yinea each of these factors had been used to justify
the apportiomment aystems in one or nmore of the states in-
velved in the various cases, the Court found eancn state
invalidly apgortianﬁﬁ. Tt affirmed = digtrict court order
providing o temporary apportlomment slen for the Alabama
leglslature, which hal not reapportioned for over sixty
yemra.gj} It ruled unconstitutional the apportionment formula
getnblished by the !ew York constitution which disadvantaged
the largest counties in the state., “ilowaver complicated or
sopnisticated an apportionment schiems nlght be, it cane
not. o Jresult in a significant underevsluntion of tae weights
of the votes of certnin of » state's citizens mersly because

of wherc they happen bto reside.® The apportionment formulss

TWavig v. dann, 377 U.S. 678, 692 (1964).
qii@zgulﬁﬁ Ve cdms, 377 Uelle 533, 530 (1264},

’% Y A e ”~ Pl ) [ PR [T . »

! u@ynelaa Ve ping, 377 Vebe 333, 570-000 (1364); Lmeas
Te 8?&J~ ourts Teneral aspembly of Colorado, 377 UlSe T13,
730 (idovd).

“Revnolds Ve Sing, 377 UeSa 533 {19647,
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in New York, it found, had a "bullt-in bias" against those
living in the more populous araas,114
Maryland's senate apportionment had been upheld by the
Maryland Court of Appeals on the grounds that equal repre-
sentation of counties had been a part of the government since
1837 and had consistently possessed and maintained "district
individualities"; and that the Maryland senate was closely
analogous to the national senate. In this ingtance, the
United States Supreme Court held both houses unconstitu~
tionally apportioned, even though the apportionment of the
lower house had not been questioned; it also found that the
Court had to consider the challenged scheme as a whole to
determine whether an entire plan met federal constitution
requisitea.115
The Virginia legislature had congistently reapportioned
decennially, but the three largest countieas of the state
continued to be underrepresented, and the Court rejected the
allegation that the discrimination resulted from a concen-
tration of large numbers of military personnel. "Discrimination
against a class of individuals, merely because of the nature
of their employment. . .is constitutionally impermissible."716
A congtitutional amendment passed in Delaware in 1963 had

shifted seats in both houses slightly, but even under that

114WMCA, Inc., v. Lomenzo, 377 U.3. 633, 653-654, (1964).

115 :
Maryland Committee for Fair Representation v. Tawes
317 U5, CEE BT (100 ’

"pavis v. Mann, 377 U.S. 678, 691 (1964).

AN
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amendment & majority of the house could be elected by
twenty—-eight per cent of the voters, with the result that
the amendment had not resulted in either house meeting the
Court's standards.117
Of the June 15 cases, that from Colorado presented
issues which raised an especially difficult problem. The
Court was concerned with majority rule. Yet the Colorado
electorate, by a vote of 305,700 to 172,725, had defeated
a proposed constitutional amendment for an apportionment
baged almost entirely on population for both houses. It
adopted instead one which provided for apportionment of the
Hougse of Representatives on the basis of population while
retaining the existing apportionment in the senate, which
was based on other factors in addition to population. A
majority of voters in every county approved the latter
amendment. Furthermore, in the case of Colorado, the Court
found that the lower house of the legislature was "at least
arguably apportioned on a population basisg", reflecting
more closely than the other legislatures examined a true
division of represenfation in the legislature. As the Court
had established the personal nature of the right of repre-
gsentation, however, it invalidated the apportionment on the

ground that "a citizen's constitutional rights can hardly

117Raman v. Sincock, 377 U.S. 695 (1964).
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be infringed simply because o majority of the people choose
it to be, 118

Gy the time the Chief Justice had found all the state
apportionment schemes invalid, he had also disposed of most
of the problems the lower courits had encountered in giving

effect to the Court's decision in Baker v. Carr. Just as

important, he had ended public speculation sbout how far the
Court would go in requiring equal districting in the states.

The Court had disposed of one issue; now it faced the possie

bility of an even more difficult phase of tie "reapportionment

revolution.” Only time could tell whether tho adoption of the

sgual population principle as a new constitutional right would

withatand the counterpressurcs of political reaction,
Chief Justice Yarren anticipated the crities of the
apportionment decisions by stating tunat

we are told that the matter of apportioning repre-
gentation. . +is o complex and many faceted one. + « »
Ve are admonished not to restrict the power of the
States. « » » e are cantioned about the danger of
entering into political thickets and mathematical
guagnires, Our answer ls this: a denial of con-
stitutionally protected rights demands judieial
protection; our onth and our office require no

less of us, !l

After years of agitation, the principle of "one man,
one vote" was now 2 fmet. Exactly how it was received will

be explored in the next chapber.

110?uca& Va par waurtu General Assembly of Colorado,

377 Tu3 713, 137130 (135647,
"9xgxnoid ve Sims, 377 U.S. 533, 624-625 (1964).




CHAPTER III

POLITICAL REACTION TO THE EQUAL
POPULATION DOCTRINE

The reapportionment decisions have been described as
illustrating the current role of the Supreme Court as one
in which it acts as "the spokesman of the nation's moral
gstandards, the keeper of its civic conscience."1 If this
asgessment is correct, such a role is, of course, not with-
out its perils. Political opposition to Supreme Court
decisions is certainly not new in the nation's history, and
few major decigsions by the Court are "final" in any absolute
sense, Rather, they remain "in a never-ending dialogue," sub~
ject to possible limitation or reversal by the political
branches of the government.2

It was to be expected that a decision or an issue as
important as that of legislative apportionment would not
meet with universal approval. The political reaction to the
state legislative reapportionment rulings of 1964, however,
was much more intense and critical than that which had greeted

either the 1962 decision in Baker v. Carr or the Court's

1Benjamin P, Wright, "The Rights of Majorities and of
Minorities in the 1961 Term of the Supreme Court,” The American
Political Science Review, LVII (March, 1963), 98.

2Alpheus T. Mason, "Understanding the Warren Court:
Judicial Self-Restraint and Judicial Duty," The Political
Science Quarterly, LXXXI (December, 1966), 5563.
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application in 1964 of the equal population doctrine to
congressional districting. The reacticn was sucn that
an observer in the nation'é Capital wrote of "even some
liberal-minded persons, admirers of the modern Supreme Court®
as being "stunned" by the decisions. Although they approved
"of where the Court is going," he noted, "they hope it will
take care not to try to go too far too fast —- for the sake
of self-preservation if for no other reason."3

Dissent on the Court and the Initial

Folitical Reaction

As is often the case in controversial decisions, the
division among the Justices themselves suggested the possible
direction of public and political opposition., Basically, two
lines of thought concerning constitutional protection and
legislative apportionment were to be found in the dissents
of Justices Harlan, Clark, and Stewart,

Justice liarlan dissented in every case. Adhering to the
position taken by Justice Frankfurter, who had left the Court
in 1962, he disagreed with the idea that the cases were appro-
priate areas for judicial inquiry and was especially dis-
pleased that the Court had chosen to give constitutional
sanction to the equal population principle. The decisions,

he wrote,

3Anthony Lewis, "Supreme Court Moves Again to Exert Its
Powerful Influence," Hew York Times, June 21, 1964, sec. 4,

Pe 3»
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are refuted by the language of the Amendment they
construe and by the inference fairly to be drawn from
subsequently enacted Amendmentsa They are uneguivo-
cally refuted by history. « « «
He eriticized the Court for giving support to "a current
mistaken belief" that the Court "should 'take the lead' in
promoting social reform when other branches of the govern-
ment fail to act."’
Justices Clark and Stowart, on the other hand, agreed
with the majority that the Tourteenth Amendment afforded
some protection againgt the more extreme cases of unequal
districting. Nevertheless, both Justices dissented in the
cages involving New York and Colorado, preferring to apply
less siringent standards than those adopted by the Court.

Justice Clark, concurring in Reynolds v. Simg, wrote

that the proper test under the equal protection clause was
whether an apportionment was a “crazy quilt," adding that at
least one house of the legislature could be based on factors
other than population so long as the resulting pattern waes
”rational.“6

Justice Stewart, citing with approval a previous opinion
of the Court relating to the police powers of a state and

T

economic regulation,' would have required only that (1) "in

dpeymolds v. Sims, 377 U.S. 533, 614-615 (1964).
51hid., p. 625.
6Ibid., p. 588.

7 :
MeGowan v. Maryland, 366 U.S. 420, 425-426 (1961), in
%QL & ’ ’ y

which The Court he "a gtatutory discrimination will
not be get aside if any state of facts may be conceived to

duabd o Ak
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the light of the State's own characteristics and needs,"
the plan be "rational,” and (2) that it must not "permit
the systematic frustration of the will of the majarity."8
Using these tests, Justices Clark and Stewart found the
apportiomments of both Colorado and New York “"rational,”
in that they prevented one section of the state from domi-
nating in the 1egislature.9

If the Court had followed this reasoning, it might have
escaped much, if not most, of the criticism that the reappor-
tionment decisions evoked. It has been noted above that,
although certain dicta might have indicated the choice it
would finally make, the Court had not established any stan-
dards in Baker v. Carr. Opinion concerning the standards
that would be acceptable to the Court naturally varied, and
gpeculation that the Court would adopt the test of "ration-
ality" suggested by Justices Clark and Stewart probably took
‘some of the edge off the impact of the 1962 decision.

In an address before the General Assembly of the States
in 1962, for example, the Attorney General of Colorado said

that the Court would probably allow “giving consideration to

the variety of needs of different areas of a state." This

8 .

WMCA, Inec. v. Lomenzo, 377 U.3. 633, 753-754 (1964).
Many of the lower courts had used this test of "rationality"
in judging the constitutionality of state apportionment
schemes prior to Reynolds v. Sims.

3£E£é~, pP. 759, 763~764.
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would permit "considerable leeway" for the state to "evaluate
its own individual system of apportioning seats in light of
the needs and interests of its own people."m

The Solicitor General of the United States, speaking be-
fore the National Association of Attorneys General in 1963,
gaid that the Court would probably allow recognition of histor-
ical, politiecal, and geographical factors in at least one

1 Moreover, it might have been

house of the legislature.
possible for the Court to have reached the same disposition
in the cases without announcing general guidelines that would
apply to every state.12 By linking equal districting to the
right to vote, however, the Court placed the matter of appor-
tionment within the category of "preferred freedoms" to which
it has accorded more exacting sorutiny.13 Purthermore, by
rejecting the "federal analogy" and apparently branding as
constitutionally impermissible almost any consideration other
than population, the Court adopted a standard not generally
practiced in the states. As Justice Stewart remarked crit-

ically, it had in effect made unconstitutional the legislatures
of almost all of the fifty states.

10Quoted in "Legislative Reapportionment," State
Government, XXXVI (Winter, 1963), 5.

11ﬁrchibald Cox, "Current Counstitutional Issues,"
American Bar Association Journal, XLVIII (August, 1962), 712.

12See J. Lee Rankin, "The High Price Exacted For Not
Entering the Political Thicket," The American University Law
Review, XV (December, 1965), 20,

13M&30ﬂ, 8B Oita’ P 558-



5

#inally, it should be mentioned that intensity of the
politieal resction resulted in part from more than mers
difference of opinion concerning the desirability of popu=-
lation as a eriterion for apportionment. The June 15
decigions called up the broader guestion of the role of
the Court in the pelitical syetew. Court rulings in such
politically sensltive mrems as eriminal law procedure, naw
tional securiiy, and religlon, in asddition to tie explopive
igsue of segregation, had already created a bloc of OPPO~-
sition to the Tourt that cnlled into guestion the power of
Judicial review itmﬁlf.14 The reapportionment decipionsg
were often regarded not only as reflecting bad Jjudguent on
the pert of the Justices, but as another atteupt by the Courd
to "usurp” the power of Jongress and the o atem.1§

Aguin, the Jdissenting opinions gave support to this
view, Justice Stewsri asseried thet the Jecisione marked

wolong step backward into thal uniapuy ere when a

majority of the members of thls Court were tiought

by meny to have convineced themselves ond emcn other
that the demands of the Constitution were %tu be

seasured not by waot it says, but by their own notions
of wise politieal theory.

3@;ar&n Vo Detia, "lue Juprewe Jourt sod tue ruture of
Judicial Neview," The Politieal Science fuarteriy, LVXVI
{Garca, 15610, 11=15.

"

1”*@&, lop example, csaul Uo scartuoloasw,” vuc wegleglative
Courts," The Southwestern Social Seience Juarteriyv, YLYI
(June, 1965}, 11=id.

16

U Hlsgae ABGe Ve womenzo, 377 Uess 633, 747-743 (1964),
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Justice larlan accused the Court of exceeding its authority
by substituting "its view of what should be so for the amending
pracess."?7
Some politicians were even more critical. In a speech
before the American Political Science Association in Chicago,
September 11, 1964, Senator Goldwater, using the decisions
on apportionment and school prayer as examples, charged that
the Court had violated "the constitutional tradition of
limited government" and "the principle of legitimacy in the

exercise of powar.“18

In Congress, Representative Howard
Smith of‘Virginia warned his colleagues that unless Congress
intervened, they could "come to live under just as much of
a dictatorship as any Buropean country which has gone through
the regimes of Hitler and Khrushch&v¢“19

Criticism of the decisions in the states and calls for
dongressional action began immediately after the announcement
of the decisions. Only two days after the rulings, the
lieutenant governor of Texas said that he intended o ask
the lieutenant governors of the other states to seek con-

20

gresgional relief from the ruling. The New Jersey senate

Mreynolds v. Sims, 377 U.S. 533, 625-626 (1964).
18

New York Times, September 12, 1964, p. 10.

1900ngressional Record, 88th Congress, 24 Session,
cxX, 20220.

20

New York Timeg, June 18, 1964, p. 24,
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passed two resclutions asking Congress to initiate an amend-
ment allowing reglonsl representation in one houss of a
state legislature -~ one resclution sponsored by a Demoerat,

the other by a R&p&hliean«21

In the same week that the dew
eciniong were announced, the Southern Conference of the Council
ol iate Governments, & bipartisan conference of sizte legise
latore, sdopted a resolution urging an amendment whioch would
*unegquiveocally® empowsr 2 state 10 adopt "any criteria as

in ite wisdom nay be in its individual besgt iateresy” in
a7

apportioning one house. ~ Jefore btue year was over, similar
regueste ool been wade by such state orgunizations as the
Sgatern Jonferenge of tihe Councll, the Joutnern Governor's
Conlerenece, aad tue latioaal donfersnce of Ltate Legislative
. . 23
Lgaderse

“enberg ol Jongress moved gulckiy to sutisly buese re-
guaste,. vn Juneg 16, Lepreseatative #illian ... fuck of
Yirginia, calling the June 195 decisions "o new and saocking
interiersnce by the lederal judiciagcy,” introduced a bill
1o resove federal courd jurdsdiction over legiul live re-

apportiowient Cases. amerows eimilar ville cod resolutions

21pid,, June 23, 1964, p. 24.

“Zunhe Apmortionment Problem," State Govarnnent, XXXVIII
(¥inter, 1965), 6«

“Jibide, vpe 6~T.

i
“"Co

respional segerd, soitn Congress, 2d usession, OX,
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proposing constitutional amendments followed during the
next weeks. By August 19, 1964, according to Emanuel Celler,
chairman of the House Judiciary Committee, one hundred and
thirty-eight such bills and resolutions had been introduced
in the house by ninety-nine Congressmen.25
Congressional Action, 1964
It was in this politically charged atmosphere that the
Republican floor leaders of Congress -- Representative
Charles Halleck of Indiana and Senator Everett Dirksen of
Iliinois -— issued a statement that the Republicans intended
to "take the lead" in efforts to overturn the reapportionment
decisions. "We Republicans," their statement read, "believe
the. . .legislative balance which hes protected minority
rights and interests for 175 years should be preserveﬁ.“gs
Accordingly, on July 23, Senator Dirksen introduced a reso-
lution which, if passed as a constitutional amendment, would
give the states "exclusive power" to determine apportionment
of their legislators if (1) at least one house of a bicameral
legislature was based on population and (2) use of factors
other than population had been approved by a majority of
the state.27

25Ibid., p. 20237.

26New York Times, June 27, 1964, pp. 1, 8.

273. J. Res. 185, Congressional Record, 88th Congress,
248 Session, CX, 16689,




79

llowever, proposals for constitutional amendments were
not to receive the major attention in what remained of the
1964 session. Because of pressure to adjourn Congress before
the Democratic National Convention, scheduled to convene
August 24, the efforts of the opponents of the reapportionment
decisions were directed toward getting approval of legis-
lation to slow down the progress of such cases or to remove
the issue from the jurisdiction of the courts entirely.

Cn Auvgust 4, Dirksen introduced = bill which would have
kept the courts from deciding apportionmment cases for from
two to four years. It stated that in cases involving the
guestion of legislative apportionment

such action or proceeding shall be stayed until the

end of the second regular session of the legislature

of that State which begins after the enactment of {his

section, and the Court may make such orders with respect

to the conduct of elections as it deems appropriate ex-
cept that no order shall be inconsistent with any
apportionment made pursuant to referendum.28
The principal reasonsg for introduction of the bill were given
in the August 5 report of the Senate Judiciary Committee.
The stay, according to the report, would give Congress and
the states time to congider a constitutional amendment.
Moreover, it would relieve the states from "hurried acts

of reapportionment,” since "a breathing spell” was needed

"hoth for the harassed States and for the Gongreas.“zg

285, 3096, Ibid., p. 17724.

29 .
Senate Miscellaneous Reports, 88th Congress, 24 Session
Report No. 1328, pPar Wasﬁi§§¥on, 1964}, Pe 3. ’
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In light of the progress being made in giving eifect
to the Court's reapportionment rulings, this "breathing
spell” probably seemed essential to those who supported the
move for a constitutional amendment, As though to emphasgize
the impact of the decisions, the Supreme Couri, on June 21,
sent cases back to nine other states to be reheard according
to the standards set forth in Raxnolds‘V.ji&gg.3o By the
end of 1964, the legislatures of at least one~half of the
states were confronted with orders to reapportion, and in
most instances the time limit set by the courts did net ex-
tend beyond the November, 1966, elections.31

As the weeks passed, therefore, the possibility in-
creased -that, by the time any amendment received the requisite
majorities in Congress and the states, apportionment based
on population would be an accomplished fact. There was the
additional consideration that a legislature already reappor—
tioned would probably be less likely to ratify such an
ampendment,

In order to gpeed up passage of his bill and to lessen

the chances of an executive veto, Senator Dirksen decided to

35wann v. Adams, 378 U.S. 553 (1964) (Florida); Mieyers

v. Thigpen, 378 U.5. 554 (1964) (Washington); Nolan v. Rhodes
TS B6" (1964) (Ohio); Williame ve Mage TTEH.5. BEg——2’
1964) (Oklahoma); Germano v, Rerner, 378 U.S. 560 (1964)

(I1linois); Marshall v. Hrre, 378 U.S. 561 (1964) (Michigan);

Hearne v. Smylie, ?78 U.5, 563 (1964) (Idaho); Hill v. Davis,

Se 5 1964) (Iowa); Pinney v. Butterworth, 375 U.5.

564 (1964) (Connecticut).

31“Nation~wide Changes Ruled for Districts,” National
Civic Review, LIV (January, 1965), 31.
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attach it to the foreign aid authorization bill then pending
in the senate. This, plus a threatened filibuster by a small
group of liberals, caused majority leader Mike Wansfield to
enter negotiations with Senator Dirksen in an effort to ar-
rive at a compromise that would command support of a majority
of the senate., After an all-day conference, in which Deputy
Attorney General Nicholas Katzenbach and Solicitor General
Archibald Cox participated, the legal aides to the two sen-—
ators managed to work out the language of the compromise
measure.

The Dirksen-Mansfield proposal authorized a stay in
court proceedings "in the absence of highly unusual circum-—
stances" to permit any state election before January 1, 1966,
to be conducted according to the laws in effect before the
court action was begun. It also directed the courts to al-
low the state legislatures "reasonable opportunity" to effect
a reapportionment following a court judgment that the state's
former apportionment was unconstitutional.32

After agreement had been reached, Senator Mansfield told
reporters that he was "unhappy" about the settlement, but
that he was "just facing up to realities.” Senator Dirksen,
on the other hand, was described as "quite contented," since
the compromise retained almost all of the mandatory char-

acter of the legislation he had originally proposed.33

32Congrg§§ional Record, 858th Congress, 24 Session, CX,
19171,

33Naw York Times, August 13, 1964, p. 1.
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On August 12, explaining that he had to "select a
vehicle that would get to the President's desk before ad-
journment,” Senator Dirksen offered the measure as an
amendment to the pending foreign assistence authorization
bill.

The compromise was not satisfactory to the liberals
who had threatened to filibuster against the original
Dirksen proposal, and when the neasure came up the next
day they began an extended "educational debate." This
small group ~— including Senators Paul Douglas of Illinois,
William Proxmire of Wisconsin, Wayne Morse of Oregon, and
Philip Hart of Wichigan -~ wrecked any hopes for a quick
passage of the Dirksen~Nansfield proposal or for adjournment
before the beginning of the National Democratic Convention.
They attempted in their speeches to remain germane to the
topic and they were willing to let other measures be con~-
sidered, but they effectively blocked consideration of the
Dirksen-Hansfield rider,>

The House, meanwhile, was giving consideration to an
even more drastic limitation on the powers of the courts.

When it appeared that Representative Celler, as chairman of
the House Judiciary Committee, was unwilling to let any legis-

lation affecting legislative apportionment be reported, the

34“Tcugh Act to Follow: PFilibuster Aimed at Dirksen's
Amendment," Newsweek, LXIX (September 21, 1964), 35.
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House Rules Commititee brought a bill to the floor that had

been introduced by Representative William Tuck. As passed

by the louse August 19, the bill denizd to both the United

States Supreme Court and federal district courts the right

to hear "any action taken upon a petition or complaint

seeking to apportion or reapportion any legislature of any

state in the Union. . . ." One amendment to the bill was

approved. Offered by Representative Howard Smith of

Virginia, chairman of the House Rules Committee, it added

that "nor shall any order or decree of any distriet court

now pending and not finally disposed of by actual reappor=-

tionment be hereafter enforced." The amendment was apparently

the result of questions that had arisen during debate as to

whether thne Tuck Bill would apply only to future court

action or also to cases already begun.35 Just such a case,

in fact, was then being considered by a federal district

court in Virginia.36
It was speculated that the Tuck Bill had been passed

in order to secure a favorable response in the senate on

the milder Dirksen-Mansfield proposal. Seeing the chance

that the Tuck Bill might become law, so the reasoning went,

a majority of the senate might find it desirable to accept

3500ngressiona1 Record, 88th Congress, 24 Session, CX,
20290-20292.

36Mann v. Davig, 238 F. Supp. 458 (Va. #964).

e——iv—
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the more moderate proposal in order to prevent it.37 Repre-
gsentative John Lindsay of New York, for exemple, during
House debate, referred to the Tuck Bill as "a tactical move
in our relations with the other body."38 However, the House
defented an attempt to substitute language similar to that
of the Dirksen measure for the stronger wording of the Tuck
5111.39 A majority of the House was apparently in sympathy
with arguments such as those presented by Representative
Milton Glen of New Jersey. The Court's decisions, he rea-
soned, had destroyed the basis of bicameral legislatures by
rejecting use of factors other than population in at least
one house; the reapportionment decisions represented a
threat to minorities, since in many states the legislature
would be dominated by urban-based majorities; and the bill
would prevent "a chaotic condition in the governments of
the fifty states. . . ."4°

Apart from the question of whether the Tuck Bill and
the Dirksen-Mansfield proposal were necessary or desirable,
much of the debate centered on the uncertainty as to whether
they were constitutional. Article III, Section 1 of the

United States Constitution vests in Congress the power to

37ﬁobert G. Dixon, Jr., "Reapportionment in the Supreme
Court and Congress: Constitutional Struggle for Fair
gapraaentaﬁion," Michigan Law Review, LXIII (December, 1964),
31.

- 73acgng£essionél Record, 88th Congress, 2d Session, CX,
37.

391pid., p. 20298, 401pia., p. 20223.
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create lower federal courts, and this apparently carries
with it rather broad power to limit the jurisdiction of

41 Section 2 of the same Article assigns ap-

these courts.
pellate Jjurisdiction to the Supreme Court "with such

exceptions and under such regulations as the Congress shall
make." Proponents of the Tuck Bill could point to several
precedents for the power of Congress to limit the appellate

Jurisdiction of the Supreme Court. Possibly the most famous

(or notorious) case was that of Ex parte NecCardle, decided

by the Court in 1869, In that case the Court upheld the
right of Congress to repeal an act giving the Court juris—
diction over a case which it had already ftaken under
advisement.42
Nevertheless, the Court had not ruled specifically on
the issues presented by the Tuck Bill and the Dirksen-—
Mansfield proposal. Here the intention was to prevent or
limit the right of the courts to enforce a constitutional
rule already pronounced by thé Supreme Court, Moreover,
the McCardle case had said nothing about the power of Con~

gress to limit appeals from state courts where federal

rights were involved, nor had it been faced with a situation

4183@, for example, Lockerty v. Phillips, 319 U.S. 182
(1943), in which the Court ruled that "all Federal Courts,
other than the Supreme Court, derive their jurisdiction
wholly from the exercise of the authority to 'ordain and
establish' inferior courts. . . ."

425y parte McCardle, 74 U.S. (7 Wall.) 506 (1869). See
also Yakus v. United states, 321 U.S. 414 (1944).
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in which total federal relief had been withdrawn., It is
possible that, while Congress might withdraw jurisdiction
from federal district courts, or from the Supreme Court,
an act combining both might be subject to question as a
violation of the due process clause of the Fifth Amendment.43
Thus it seemed reasonable to agsume, in view of the "special
getting" of the leCardle case, that the Court had not "defi-
nitely resolved the conflict between the ‘'exceptions' clause
of Article III and the spirit of the rest of the article, as
developed in the tradition of judicial review."44 At least
one Supreme Court Justice, in fact, had suggested that if
the Court were presented with the same issues as those in-
volved in McCardle, the Court would probably not render the
same decision.45
Such considerations undoubtedly had some influence on
those in the senate not definitely committed to either side
of the controversy. There were other pressures as well.
Fifteen prominent law school deans and professors sent a

telegram to Senators Dirksen and Mansfield objecting to the

proposal as an approach which "unwise and indeed dangerously

43This wag the conclusion of a study of the question by
Robert L. Tienken, legislative attorney in the American Law
Division of the lLegislative Reference Service. See Congressional
Record, 88th Congress, 24 Session, CX, 20252-20256.

44Bixon, op. cit., p. 235.

45g1idden Go. v. Zdanok, 370 U.S. 530, 605 (1962), dis—
senting opinion by Justice Douglas.
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threatens the integrity of our judicial process.“46 The
proposal also came under fire from Democratic mayors of
several large cities, who objected to the fact that Justice
Department officials had cooperated in framing the proposal.47
When Congress reconvened after the recess for the Demo-
cratic National Convention, it became obvious that the
Dirksen~Hansfield proposal was in trouble, On September 10,
the senate rejected a cloture motion by Senator Dirksen.
Then, by a vote of thirty-eight to forty-nine, it refused to

48

table and thus kill the proposal. A bipartisan measure,

co-sponsored by Senator Hubert flumphrey, apparently with the

5,49

approval of the FPresiden was attacked by the Dirksen

supporters because it was not binding on the courts. It

was defeated September 15-50

Immediately thereafter, Senator
Strom Thurmond attempted to substitute the languageof the
Tuck Bill, but the measure passed by the House proved too
strong for a large majority of the Sena.te..S1
Finally, unable to reach an agreement with Senator

Dirksen on any further changes in the language of their

46yow York Times, August 10, 1964, p. 36.

47%” .A-ugﬂst 19! 1964’ Pe 16;

4800ngressional Record, 68th Congress, 24 Jession, Cx,
21896~21900.

49umne Dirksen Breather,"” Time, LXXXIV (September 18,
1964’) » 37-

SOCon essional Record, 83th Congress, 2d Session, CX,
20291-20295.,

>'1pbid., p. 20295.
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nroposal, Senator Mensfield introduced & “"wmense of Congress”
resolution which the liberals were willing to sccept. It
gtoted that 1t wae the "ewense of Congress” thet the courts
"eould propsrly, in the sghgence of unusual clircumstances,"
allow the state's legislaturs &t least six months to ro-
apportion, snd the courts were to permit the Novesmber, 1064,
glactions to be held wnder existing state law, It further
providad that if the lagislature failed i¢ respportion withe
in the allotted time, the court was to maks the reapporiicnment
itaalf.ﬁg

Although this “sonso of Congress” proposal ended the
filivueter, it was not sccepiabls to those who preferred
mandatory regtrictions., Jenator Tiirksen saw 1t as "not
worth the papsr upon which it is written,” a “prayer" and
"hope” that would not have any effsct on the reapportionments
baing undertaken in the cmurtm,53 Hevertheless, on Septembar
24 thes ¥ansfield proposal wag adopied s an amendment to the
foreign aid bill by the marrow margin of forty-four to
thirty-aight,

This "genss of Congrees” resolution d4id not get out of
the deliberations of the conference vommlittes, =0 that in
1964 no official statement regarding the reapportiomment

decisione issued from Congress., Kaverthelsss, the votas in

52rnia., p. 22564,

53rpia., p. 22755,

54, . ,
Toid., p. 22758,



noth housss indicatad that & majority of the mombers favorsd
soma restriction on thoss dzcizions, nt leset to the sxient
of n slow-down in litigation. Thiz fact did not heve any
approciable affset on orderg from the courts, howsver, In
Yirginia, for sxempls, 2 federsl Aletriet oourt ordarad
ranprovrtionnent by Decambar 15, 1@&¢,§% and n raguest Tor
s sty was denied by Chief Justice Yarren in vm%@h@rgﬁﬁ

‘ne gquastion central t¢ this dissgresment betwesn Cone-
gress and the courts woe the sxtent to which this congreassionsl
petivity reflacted the mttitude of the publie. A corraapin-

dent for the New York Times wrote that JHeynelde v. Sims had

not “arcused large-senle opporition among tha pubdlic,” Chore
soterizing the seffortn to restrict the affects of the
reapportionment decisions as "atrictly a politician's re-
bellicn.” %The opposition appesrsd to origlinats among those
mambers who reprepsnted interests that stood to lose from
reapporiionment, About Fepublican opposition, he notad thet
awar 1 the Hapublican Farty ssined from genarsl Teapporw
tionment, those elected would be "s differuent bresd of
Sepublican,” the “new, smooth politiciene of the sudurbe

ingstesd of the solid counitry Tyeet. « . ‘”ﬁ? Another writer

XA . v
’5ﬁﬁga ve Iavis, 230 ¥, Jupp. 450 (Ve., 1964,
t,

”5ﬁQW'xyr% Timam, Lotober 23, 1464, p. 1.

£,

57,nthony Lewis, "Decision to leapportion the State
legislaturss Jtire (pposition,” Yew York Times, August 16,
!"5}, 88%, &y Do 1. »
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pow the fisht in tongrese sp ane heiwean “standpatters and
rrosressives of both pnriles,” dbatwsen *tha naw and old
i%%?&ﬂﬁw”ﬁa
Tn Cencrens, he point wes meds that a fellup pell
indientad that the ypubliec favorad the ranpportiorment de-
eipiong by a wargin of three to tww.ﬁﬁ ™ Augunt, Senator
Jomaph “lark of Panneylvaniz ohnvgad that the talk shout a
Torisia”
. . ocomaz only Trom the politiclans of the Dinte
lagislatures, their friends, their sycophantm, their
apperters. It hes no zrass rools basis ai all, It
%@imggaly the normal fear ithat momaocne will lose hio
JobeW
while this lsngusga ip parhape s 1itila atrong, s study of
votan on tha issus surgested that the reapportiorment doe
cisiong wars fevorad by z ccalition composed primerily of
rural-mipportad ssnators of hoth pariies, “reprasenting
axisting Temocratic strength in the south snd Tepublican
atyrensth in tha rest of ths nation,” Ths Yew Hapublicens
who 4id not support tha NDirksen roint of view ware from

gtates with a larga m@%r&yﬁiit&n.ﬁmyu&ﬁti&m*&1

fo

¥
Pyanneth Crowford, "Old order sgainst Mew," Hawswagk
o ‘ B g ot Gy % » ST LY YW o SRR ¥
LAVI {august 2, 1985), 30
f‘i‘

5 , , _— "
36@&§y@m§§$ﬁaz‘3ge@rﬁ, 204¢h Congzress, 2¢ Zasgsion, UX,

20842,
60r18,, p. 20002,

éi“ﬁﬁ%@z weapportionment,” Harverd Iaw Usview, ILAIIX
{ﬁﬁ?&lg ?%&5}; fﬁﬁﬁﬁ ‘



Atdamuin to Jwond the Temetiitution

Sforts to ovarturn the respporticnpent declgione 414
ot and with the 1364 defoant. Afier thst yesr, howavar,
atteniion contered primerily oun sttempis to initiste n cone
gtitutional smendment that would pormit use in the sistes of
factore other than o etriet populeticn base in apporiioning
the laglislatures, Billes proposming lugislatlon %o limit the
Todoral courts’ jurisdicition continued to s introduced, and
they waere tiasd up in @amm&%taa,éx

agmin, Senator Dirksen lad the offarte,. On January 6,
1565, he intredueed the following resolution

Hothing in this Conatitution shall prohibit the people

from apportioning one house of & bicamaral laglelaturs

upon the basis of factors othsr than popdation, o

from giving reasonsble weight to factors other than

populetion in appordicning a unicamsresl logislature,

if, in either ecasa, such spportionment han bHoesn Dube
mittad 1o a8 vota of the poobloe « « L6

Althouweh the Dirksen resclution would underge soveral nodifie
eptiong during its consideretion in the sennts, its bwasic
cutlinesy remained intset, “he proposed asmendmont wag sent

to o subeomalttes of the Comeittess on the Judieclary which,

l?’{:‘,

“Crgpresentetive Tuek sgain introduced & bill denying
federal suvart jurisdletion av&w ra&wg&rtaﬁumamt @ﬁ@%ﬁ, for
sxemplo. He %e 1534, Conm ionel & 89¢h Congrops,
lat Seemion, OXT, 128, é@n&‘@r &fram k-mrmanﬁ introduced
g aimiler i1l. S 534; Ibides B 657,

%3330 « Hesw, 2, Eh%ﬁ»tp Pe 1784
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under the chairmanship of Senator Bireh Bayh of Indiana,
held hearings on it and similar proposals from Yarch 3 to
ey 21,54

supporters of a constitutional amendment were not cone
centrating all thelr efforte on securing approval of the
Dirkesen resolution., Appersantly in an attempt to inerease
support in the Jenate for an amendment snd to provide an
alternative in the event the Dirksen amendment failed to
#ot the necessary two-thirds mejority, opposition to the
reapportionment decieions alsc took the form of petitions
from the states asking Congress to oall 2 nationsl constie
tutional conventicn. This methed of smending the Constitution,
navar before used, requires petitions from two-thirds of

65

the states, By the end of 1964, sixtesn states had ale

ready passed resclutione asking Congress for such a canvanﬁian.ﬁﬁ
In December of the same year, the move for a nationsl
convention was endorsed at the Seventeenth Biennial General
Apsembly of the States., The resclution adopted by that
asgembly inecluded a specific proposal for the language of the
amendment, language almost identical t¢ that of the Dirksen

Amendment,

64 o
Hearings Before the Subcommittee aqaeanazitutieg%;
%%@ngggnfs gi‘ﬂha Committes of the §uafc3& 7y U.S, senmte,
OngresE, 18t Session (WASRINSLON, 3%%%3‘ {(Cited here-
after as Hearings. )
653@n@titutian of the United States, Article V..
Hew York Times, December 13, 1964, p. 54.
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Nothing in this Constitution shallprohibit any state
which shall have a bicameral legislature from appor-
tioning the membership of one house of such legislature
on faectors other than population, provided that the

plan of such apportionment shall have been submitted 67
and approved by a vote of the electorate of that state.

Hajority Rule, Minority Rights, and
Constitutional Amendment

The arguments of those who supported and those who
opposed a constitutional amendment took many forms, of
course, but several basic arguments developed in Congress,
as well as in public and academic commentary on the proposal.
Generally, both groups offered differing views as to the
effect of both the Supreme Court decisiong and the proposed
amendment on the representative process in relation to ma-
jority rule and the right of minorities in the states.

Proponents of the Dirksen Amendmant argued at once that
the Supreme Court decisions presented a threat to majority
rule and minority interests. dJustice Stewart suggested the
basic rationale against the decisions. Representative govern—
ment, he wrote, is

a process of accomodating group interests through

democratic institutional arrangements. « . . Appro=-

priate legislative apportionment, therefore, should

ideally be designed to insure effective representation

in a state's legisleture. . .of the garious groups and

interests making up the electorate.b

The apportionment plan, in his opinion, should achieve "a

fair, effective, and balanced representation of the regional,

67”The Seventeenth Biennisl General Aszsemb of the
States," State Govermment, XXXVIII (Winter, 1965), 62.

68%’MCA, mo Ve Lomenzg’ 377 U.S. 633, T49 (1964)-

S ——
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gocial, and economic interests within a state.” The public
interest could be better served by a "medley of component
voices than by the majority's monolithic cﬁmmand.“69 As
another writer put it, representative government

means that the institutions must not merely represent

a numerical majority. . .but must reflect the people

in all their diversity, so that all the people may

feel that their particular interestsg and even pre-

judices, that all their diverse characteristics, 70

were brought to bear on the decision-making process.
Thus, in the hearings before the Senate Judiciary subcom-
mittee, the President of the American Farm Bureau Federation,
an organization actively campaigning for the amendment,
supported the Dirksen proposal on the grounds that it would
insure "a republic which is a truly republican form of
government with consideration for minority and area interaata."71
Senator Javits, stating his general approval of the reappor-
tionment decisions, felt that "questions of area resources,
local government, geographic and economic interests may well
be determining factors with the people in some states," By
allowing the people of a state to decide whether they wanted
to retain the "federal system" in their legislature, such
interests could be given sufficient weight in at least one

hcuse.72

691pid., p. 751.

70Alaxander M. Bickel, "Reapgortionment and Liberal HMyths,"
Commentary, XXXV (June, 1963), 488,

71H8&ri By Po 147,
T21p34,, p. 240.
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This desire to protect special intereats in a state
was combined with the argument that in those casesn where
the Suprems Court struck down apportionment plans that had
been approved by a majority of those voting in a state «
ag in Colorado -~ the Court had actually denled effective
majority rule, Thus Senator Dirksen described his proposal
as defending Ya basic issue of free government. . "

Shall the people themselves be allowed the right to

determine the organic structure of their state

government?. « s «» If the people are not permitted

to make this decimion, then who is to make it for

them?« « « » PFreoedom will flourish and can flourish

only when the people retain free exercise of the

powers of government,l3

This concern for majority rule and minority protection,
however, raised several gquestions that supporters of the
reapportionment decisions considered fatal to the desira~
bility of accepting any amendment similar %o that proposed
by Senator Dirksen, In the first place, what interests
would be repragented? It could be argued that no individual
has only one basic “interest™ that might be represented, nor
do peraons generally group themselves in particular geo-
graphic areas secording to interesis., Horeover, the Dirksen
amendment made it posaible, it was argued, for an urban
majority to give the rural sreas even less representation

than they would be sntitled to under the population atandard*74

7‘32 bidey Do Ee

74306 the testimony of Senator Joseph Tydings, Heari
PPe 64~66; and that by Robert B. MeKay, Ibid., pp. 435
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There was also a gerious question as to exactly what
"factors other than population" could be represented. As
early as June, 1964, the Republican position had been pro-
tested by the chairman of the New York 3tate Committee for
Pair Representation and by James Farmer, the national di-
rector of the Congress on Racial Equality, as presenting a
threat to minority voting rights., Halapportionment, it was
contended, had been a "fundamental weapon in the hands of

w15 Civil rights groups in Washington

southern racists.
lobbied against the amendment, and the Washington repre—
sentative of the National Association for the Advancement
of Colored People charged that past referendum campaigns
on the question of reapportionment had been marked by ex-
ploitation of the fear of giving power to racial, ethnie,
and labor groups in the cities.76
Pinally, it was argued that the adoption of the Dirksen
Amendment could accelerate 2 trend that might be reversed by
the reapportionment decisions: the inabiliiy or unwillingness
of the state legislatures to meet the growing needs of the
cities, and the concomitant growth of federal power ggggéﬁxig

the states. One of the major reasong given for the general

loss of power and prestige of state legislatures prior to

New York Times, June 29, 1964, p. 20.
76Haarings, pe 817. BSee also the testimony of Theodore
Sachs, who described referendum campaigng in Michigan as
being marked by "acrimonious, deceitful, and vicious debate,
or uninformed politicking, at best." Ibid., p. 909,
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the reapportionment decisions had been the alleged lack of
intercat of marsl-doninsted legislatures in urban yrmblwmm,77
and numerous exsmples of discrimination ngainst the cities

by the legislatures were cited as argusentes ageinat any efw

¥
fort to freeze tue stotus aquo in the ﬁenﬁtitutian*75

Jupport for the Dirksen Smendment came largely from
farm and business groups, as well as siate legislators and
geveral guvernors; wihlle the ismendment was opposed by sueh
sroupgs as civil rightes crpanizations, osrganized labor,
nayors of the larger cities, and several organizations of
gitirens intorested in retention of the population ctandard,

sltacugl the Dirkeen nendment recelved o favorable
vole in the gubcommitice, tue Beogt the senator could exe
nect in the full committes was o tie vote. It iz indiecative
of tie Liponrbiisan aasture of the lssus towt bthe lack of a
majordty was lmmedintoly due to o caunge of aewrt by Senafor
Javite, waoge major bose of power was lew York Jity, and who
reportedly came under seavy prezeure frow organized labor

and civil rigats groups to oppose the &m@u&mam@~?g

?7ﬁea, for example, V. O, Xey, Jr., americas State
ceditices: an Introduetion (Sew Yoxk, 1350, upe T6=TTs

“r o

’3¢agmr Adlcasrd wuley of <uldcago clted tuc relusal by
the Illinois Senate to agree to permissive revenue bills for
the clty aud fue relusacd by suwe legislature vo wrani home~rule
powers. Hearinge, pp. 278-27%9. Neyor Jerome Tavansugh of
setreit blamed a rurel-dominsted senate for deleat of moeial
lariglation, permissive rent control scte and urban renewal
propogulé. Libidey, pe DUO~GUY. Lee RLBO ppe LH4=0Y9T. “Why
Citien tre Turning to washineton for Masn,* 71,7, Kewas and
W ﬁiﬁ&gg“ﬁg badody (ﬁ%’i&ﬁg 23» 1:}3%}}, G4

79{%%%1*&, ops Sitey ps 30
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Senator Dirksen managed 10 get his resolution before
the Senate August 4 by substituting its language for that
of a minor bill proclaiming National American Legion Baseball

Week. 80

In order to meet some of the objections that had
been raised, however, he agreed to several changes in the
resolution before the final vote. Among the more important
changes were (1) substituting the phrase "population,
geography, and political subdivisions" for the broader
vfactors other than population;® (2) providing that when
a plan for using these factors was submitted to the people,
an alternative plan of apporitionment "based upon substantial
equality of population"™ would also be submitted; and (3) re-
guiring that if a plan using factors other than population
in one house were adopted, it would have to be resubmitted
to the people every ten years.81
Although the group that had prevented Dirksen's bill
from reaching a vote in 19264 had threatened another fili-
buster, Senator Douglas announced that they had decided not
to oppose consideration of the A\me;m?unen’c.8:2 No filibuster
wag necessary. Although the Senate voted o substitute the

Amendment for the baseball bill, on the guestion of whether

20
19355.

811pid., p. 19248-19249.
821p44,, p. 17843.

Congressional Record, 89th Congress, 1st Session, CXI,
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to pags the modified resolution the vote was fifty-seven
to thirty-nine -- gseven votes short of the necessary two=
thirds majority.®3
At lenpt one commentator felt that the measure would
have passed if it had recelved the support of President

JQhﬂﬂﬂﬁ,gé

‘@ conclusion that ssems reasonable in view of
the narrow margin by which it failed to pass, The President,
however, while saying that he wag “generally sympathetic
with the reapportionment that is taking place throughout
the country in compliance with the Supreme Court's de~
ciglon," refused to taks a public stand on the issue on the
grounds that a consgtitutional amendment 414 not reguire
executive apprava;.gﬁ
On August 11, 1965, Senstor Dirksen introduced still
another proposed amendment. The new bill had been changed
aven more, TYointing out that he had ndded the language of
the dissenting opinions of Jusbices Stewart and Clark, he
explained that
avery offort has been made o insure that the will of
the majority of the state will govern not only the
ratification of such an amendment, but also the form

and content of any plan of apportionment ggﬁmittad
to the people by a bicameral legislature.

831pia., 19373,

&4Kﬁnnetn Crawford, "Big Game, Choosing 3ides in the
Senate," Newsweek, LAV (June 14, 1965), 50.

agﬁgﬁ Xﬁx'k %‘2@&) June 2, 1965, s 16,

86,
Se Ju Res. 103, Conzressional Reserd, 89th Congress, lst
Session, CXI, 20122, A '
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The new proposal contained three major changes. (1) A
rroposal for adopting factors other than population in
one house would have to be “approved prior to such slection
by both houses" of the legislature, "one of which shall be
apportioned on the basis of substantial equality of popu~
lation. « 4 +" This change was the result of ¢bjections
to having o malapportioned legislature draw up plans which
would assure continued existence of the malapportionment.
(2) Apportionment according to geography or political sub~
divisions would have to insure "effective representation in
the state’s legislature of the various groups and intereste
making up the electorate” —- a phrase intended to preclude
partisan or racial gerrymandering. (3) One house of any
legislature ratifying the amendment would heve to be based
on "subsmtantial equality of gcpulatianw“g?
This resolution did not reach a vote in the 1965 session
of Congress, and before the question came up in the 1966
gession, new efforts were made to develop support. In Jan-
unary, 1966, a najor attempt to revive the Dirksen Amendment
on a graseroots level baggan with the crestion of the Commite
tee for Government of the People, uniting "powerful business
and agricultural interests® under the direction of a public
relations firm, The chairman of the firm disputed the idsa

%T1pia., 20049,
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that "fime hed run out" for the Dirksmen Amendment and
promised "a big, national grassroots campaign® on behall
of the Aman&m&nt.gg
The 1966 attempt, however, was generally viewed uas
the last opportunity for the Dirksen forces. Although
peveral state legislatures were seen as “treading water"
in hopes that en amendment would be passed, there had been
apparently no important change in sentiment in Congress, and
the rapid reapportionment in the siates nmade the call for
a constitutional convention even less likely to be suc~
ceaﬁful.ag
The quick pace of reapportionment, in fact, caused
Senator Dirksen April 13, 1966, to warn that, given time,
the courts would ultimately challenge the composition "of
the park board and sochool boards and senitary districts and
any other kind of bomrd that may come along. w90 Ince again
the bill falled to receive a two-thirds majority =~- this
time the vote was {ifty-five to ﬁhirtywaight.91
Despite thig defeat, Senator Dirksen promised another
try in 1967; but by the middle of 1966, the chances of success

looked even worse than at the beginning of the year. 3By June,

88}%&@ Yﬁrk Tim ey January 19, ?96@; B 28,

Sﬁxannath Crawford, "Dirksen's Last Chance,” gell,
LXVI (December 6, 1965), 40,

a0 _
““Congressional Iecord, 89th Congress, 24 Session, CXII
7729 (AFFITTT »%.gﬁﬁgI%’&aitian Y. ’ ! '

91vid., 8185 (April 20, 1966, daily edition).
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reapportionment in conformity with the 1964 reapportionment
decisions were already in effect, or would go into effect
with the November, 1966, elections, in at least forty-seven
states.92 In addition, it had already been reported that
eighteen state legislatures had rejected proposals for a
national convention. Thus, it appeared that the issue of
a constitutional amendment was no longer politically signif-
icant either in Congress or in the states.
A New Chance for Passage of the
Dirksen Proposal

Supporters of the Dirksen Amendment were not convinced

that the issue was beyond salvaging, and on March 18, 1967,

the New York Times reported that thirty-two states -— only

two short of meeting the constitutional requirement —- had
vagsed resolutions calling for a constitutional amendment

to modify the Supreme Court's reapportionment rulings,., Ap~
parently no official count had been kept of these resolutions,
and the fact that they had been passed in so many states was
said to have come as 2 surprise to official Washington. Re=-
portedly hoping to keep the progress of the move quiet until
the requisite number of resolutions had been adopted, mem-
bers of Dirksen's staff were credited with helping to secure
such resolutions in Colorado and Illinois —— which brought

the total to thirty-two —-- in March, 1967.23

-
92"Dirksen's Amendment Defeated in Senate," National
Qivie Review, LV (June, 1966), 341.

9yNew York Times, March 18, 1967, pp. 1, 12.
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This renewed interest in a constitutional convention
raised a number of procedural guestions. Because there
existed no precedent for this method of amendment, no cer-
tain answer could he given as to whether the Constitution
required the calls from the states to be identical in
wording. Other questions related to the time span allowed
for submission for such proposals, whether a state could
rescind a previous call, and whether Congress was obliged
to call a convention once two-thirds of the states made
the request.g4

An objection to the validity of such calls was mentioned
by Senator Proxmire before the Senate on Warch 22, 1967.
According to an estimate made by the Legislative Reference
Service of the Library of Congress, all but six of the
thirty-two state legislatures were malapportioned at the
time the resolutions were adopted. TFor Congress to accept
such petitions, the 3enator argued, "would be like permit-
ting all Democrats to have two votes in a referendum to
determine whether or not all Pemocrats should have two
votes."95 Opponents of a constitutional amendment were
also concerned with the relative speed and secrecy with

which some of the resolutions were supposedly passed.

BA"Reapporticnment Convention Call Issued by 32 States,"
Congressional Quarterly Weekly Report, YXV (March 24, 1967),
439~-440.

9530 reggional Record, 90th Congress, 1st Session,
CXIIT, g (March 22, 1967, daily edition).
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It was suggested that the real purpose of the call
for a constitutionnl conveniion was to convince Congress
"that there was a groundswell of public opinion against
the principle of ‘one man, one vote.'”gs Since the 1966
vote on the guestion in Congress, four of the tairty-eight
senators who voted against the amendment had retired or
had been defeated for re-election, and it was uncertain
how many other votes might be alfected by the campaign in
the states. A8 there wng sonme guestion wiether a national
convention would be limited to proposals concerning legis-—
iative apportionment, 1t appeared that members of Congress
might be more willing to vote for an amendment than for a
constitutional convanticn.97

Thuz, desplte the amount of reaspportionment that had
taken place, debate continued over the merits of the equal
population doctrine enunciated by the Supreme Court in 1964.
\lthourgh chances for a2 constitutional amendment limiting
the doctrine appeared to have diminisghed considerably,
pasaape of such an amendment in Congress remained a dige

tinet possibility.

95“National Convention Battle is Coniinued," Hational
Civie Review, VI {(Fay, 1967), 279,
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CHAPTER IV

THE COURTS AND LEGISLATIVE APPORTIQNMENT
APTER 1964

While members of Congress and the state legislatures
debated the merits of a constitutional amendment to overturn
or restrict the impact of the 1964 reapportionment decisions,
the rules established in those decisions, even then, were
undergeing refinement and expansion. Initially, the Supreme
Court had declined to set precise standards by which all
apportionment plans could be tested or judicial remedies

applied. Rather, in Reynolds v. 3Sims it explained that

developing a body of doctrine on a case-~-by-case basis
appears to ueg to provide the most satisfactory means

of arriving at detailed constitutional requirements in
the area of legislative apportionment. . . . Thus, we
proceed here to state only a few general considerations
which appear to us to be relevant.'!

On the judicial level, the question was no longer whether
the principle of equal population districts was desirable as
a constitutional mandate, but whether the courts would be
able to develop standards capable of practical application
in the states. This challenge was noted by Justice Harlan:
Mo set of standards can gulide a court which has 4o de—-
cide how many legislative districts a state shall have,

or what the shape of the districts shall be, or where
to draw a particular line. . . . In all these respects,

TReymolds v. Sims, 377 U.S. 533, 578 (1964).
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the courts will be called upon to make particular

decisions with respect to which a principle of

ejually populated districts will be of no assistance

whatever.
Other critics were more to the point: "[T]he substitution
of 'hallowed catchword and formula' for reasons. . .hardly
provide guidance for the resolution of cases that are not
quite so simple as simple-minded people would make them.“3

Obviously, if this evaluation of the future of the re-
apportionment issue proved correct, the equal population
principle -- whatever its value as an ideal —-- would in-
volve the judiciary unnecessarily and even hopelessly in
intricate political issues. It would represent, in Justice
Prankfurter's words, no more than "a hypothetical claim
resting on abstract assumptions. . .for affording illusory
relief. . ."4

More than this, the fact that the Court spoke in inten~
tionally broad language meant that the full impact of its
decisions in 1964 could become known only as it later dealt

with specific issues in particular cases. HMany of the Court's

later decisiong, in fact, were brief per curiam opinions

nerely affirming or rejecting lower court decisions. How-
ever, ag it reviewed these cases, the basic thrust of the

Court's position became clearer,

2Thid., p. 621.

BPhilip B. Kurland, "Poreword: Equal in Origin and HEqual
in Title to the Legislative and Zxecutive Branches of the
Government," Harvard Law Review, LXXVIII (November, 1964), 170.

“paker v. Carr, 369 U.S. 186, 267 (1962).
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Thus, a review of the major issues which were a part
of the continuing reapportionment litigation following 1964
may serve two purposes. In the first place, it may help to
indicate whether the principle established by the Supreme
Court in 1964 was one which was amenable to judicial action.
Secondly, such a review might also give some suggestion of

the political implications of the 1964 decisions.

The Meaning of "Equal" Districting

The bagic question which any court studying a legis—
lative apporitionment plan had to answer was to what extent
legislative districts could legitimately wary in population,
On this question, the Supreme Court had not only pointed out
the impossibility of constructing districts of identical pop-
ulations, but went on to disavow any intent of setting up the
precise guidelines to be followed. In fact, it explicitly
rejected a suggestion by a district court that such a standard
wag desirable., According to the Court:

The proper Jjudicial approach is to ascertain whether,

under the particular circumstances existing in the

individual state whose legislative apportionment is

at isgue, there has been a faithful adherence to a

plan of population~based representation, with such

ninor deviations only as may occur in recognizing

certain factors that are freg from any taint of arbi-

trariness or discrimination.

As reapportionment cases continued, the courts devel-

oped several methods of measuring the reapportionment plans,

“Roman v. Sincock, 377 U.S. 695, 710 (1964).
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Consequently, it is difficult -- if not impossible —-—- to
discuss this facet of the rcapportionment decigsions without
some mention of those measurements., Generally, the courts
adopted three different devices for comparing district pop-
wlation: (1) caleculating the population ratio between the
largest and smallest district (referred to as the maximum
population variance ratio); {(2) caleculating the percentage
of deviation in any district from the average population of
all the districts of a state; and (3) computing the percent-
age of a state's population that could theoretically elect
a majority ofboth houses of the legislature (the Dauer—
Kelsay methoﬁ).6

In view of the Supreme Court's desire to avoid mathe-
matical exactness, decisions in the lower zourts tended to
vary in regard to the deviations permitted under any of
these measurements., Thus, at least one court permitted no
more than a ten per cent deviation in any district from the
statewlde average.7 On the other hand, another court drew
up its own plan allowing a deviation greater than twenty-
five per cent.g

{ne reason Ifor such differences, apart from "“the par-
ticular circumstaonces existing in the individual state,"

related to the use of political subdivisions in apportionment

SSae pp. 12-15, Supra.

Tstout v. Bottoroff, 246 F. Supp. 825 (Ind. 1965).

Herwig v. Thirty-Ninth Legislative Assembly of the State
of Montans, 246 F. Supp. 454 THont., 5)a




plang. Although it admonished the courts that such a
policy could not be "carried too far," the Supreme Court
expressly provided for some deviation from a strict popu-
lation base to insure "gome voice to political subdivisions,
ag political subdivigions," The Court felt that giving some
weight to politieal subdivisions “as natural or historical
boundary lines" might "deter the possibilities of gerry-
mandering." IMurthermore, the Court noted that loecal
government is often "charged with various responsibilities
incident to the operation of state government," and that
legislative activity may involve "the enactment of so-called
local legislation, directed only to the concern of particular
political subdivisions."g
Thig concern for the integrity of political boundaries
left open the question of when such a policy had been carried
too far. In Wyoming, for example, the legislature's effort
to provide for minimum representation for the smallest counties
met with the approval of the federal district court reviewing
the reapportionment plan. The court observed that the for-
mula created a situation "whereby the four smallest counties
in the state have some advantage in their representation in
the House. . . ." The divergénce from a strict population
standard was, nevertheless, “the result of an honest attempt,
based on legitimate considerations, to effectuate a rational

and practical poliecy. . .under conditions as they exist in

JReynolds v. Sims, 377 U.S. 533, 580-581 (1964).
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Wyomiﬁg.“1o On the other hand, a federal district court

rejected an attempt to continue representation for two
small counties in the Vermont senate, despite the fact that
the senate ranked third among 2ll the upper houses of the
states according to the Dauer-Kelsay scale. In spite of
this high degree of "representativeness," the Court found
that "the disparity csused by the representation of the two
counties of Grand Isle and Dssex causes the inhabitants of
the 12 other counties to be under-representated. . . ."11

Juch differences in judgment could be viewed two ways.
On the one hand, it could be explained -- as the Supreme
Court had indicated -- that differing circumstances in the
states reguired differing interpretations of apportionment
plans. 1In states where there were few counties in relation
to the size of the legislature, it might be possible to
satisfy both the equal population principle and state con-
stitutional reguirements for county representation. At the
same time, the lack of definite standards other than the
requirement for a "good faith" effort on the part of the
legislature undoubtedly worked an additional hardship on
legislators directed to formulate new plans,

Tossibly as a result of this latter consideration, a
few courts suggested more specific guidelines for the legis-

lators to follow. Thus, in Georgia, a federel distriet court

Wsnaefer v. Thom gson, 240 P, Supp. 247, 251 (Wyo., 1964).

VBuckley v. Hoff, 234 F. Supp. 191 (Vt., 1964),
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population. . . . Many district courts have not

verbally established an allowable percentage deviation,

but when the approved and disapproved plans are ex—

?m%n?d, it is aPpgrant that‘tggy followed the fifteen

ner cent rate rather closely.

If tacit acceptance of this rule created more certainty
gbout standards, it also raised the possibility of other
problems. Use of any single measuring device,for example,
might tend to emphasize disparities that reflected unusual -—
and justifiable —— extremes. As an illustration, a district
court in Nevada approved a reapportionment plan under which
the greatest deviation from the average district was above
twenty per cent, Using only this test, the court might have
found the plan objectionable. At the same time, the amount
of population theoretically required to elect a majority of
the legislature was ag high as 49.7 per cent for the senate
and 46.3 per cent for the house. The court pointed out that
it accorded "little weight" to the deviation from the average
figure, since these percentage figures represented only the
deviations from the average of one small county district in
each heuae.17

Moreover, adherence to any specific standard could have
the effect of reducing the flexibility in reapportionment

cages that the Supreme Court apparently desired. This possi-

bility, however, was somewhat discouraged by the Court in 1967.

1GWilliam B. Sexbe, "Criteris Established by Court De~

cisions," Reapportioning Legislatures: A Consideration of
Criteria and Computers, ed{%ed by Howard D. Hamilton (Columbus,

17Dungan v. Sawyer, 253 F. Supp. 352 (Nev., 1966).
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the house were again challenged. The district court up-
held the plan, except for the use of flotorial districts.zs

Before the lower court, plaintiffs introduced plans
which would have produced smaller digparities in population
emong the districts than that adopted by the legislature.
They srgued that once it was shown that bvetter plans had
been presented, the burden of proof shifted to the state.
The lower court, referring to this "best plan rule”™ as "new
doctrine," rejected the contention.

The only function of this Court is to gauge the
validity of an apportionment as adopted by the legis-
lature. . « » Whether or not the legislature might
have made a better or wiser choice. . .i8 not a justi-~
fiable guestion. . . .

The Court also found that the sgstate had justified to its
satigfaction that the existing disparities resulted from
lezitimate efforts to conform to state policy requiring re~
apportionment plans to respect county boundaries when
posgible,

The Supreme Court found this judgment defective. In
go doing, 1t set certain guidelines which appeared to maoke
any precise mathematical standards impractical. 1In the
firgt place, this time it pointed to the number of districts
in which the population per representative varied from the
ideal by more than gix per cent, expressing doubt that the

deviations in the reapportionment plan could be justified

by "local policies counseling the maintenance of established

2O%ilgarlin v. Martin, 252 F. Supp. 404 (Tex., 1966).
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political subdivigions in apportionment plans." MNoreover,
it reversed the lower court decision because that court
ndid not relate its declared justification to any ppecific
inequalities among the districta. . . .“26 Finally, the
district court did not "articulate any satisfactory grounds
for rejecting at least two other plans. . .which produced

substantially smaller deviations from the principles of

Reynolds V. Sims.“27

It thus appeared that three years after the original
standards had been set in 1964, the Supreme Court was evinecing
a desire to see the equal population principle applied to a
degree greater than had been generally the case. Apparently
it would no longer be sufficient for a court to justify an
apportionment plan on the grounds that after much “travail,
frustration, boredom, clowning, hard work, hot anger, honest
compromise, barely concealed self-interest, enlightened states-
manship and even tears," the legislature had devised the best

28 The Court continued to refuse to set

pogsible compromise.
any precise standard, but the 1967 decisions indicated that
almost any divergence from the population principle would
require justification by the state —- especially when the

possibility of better plans could be demonstrated.

26¢41garlin v. Hill, 87 S. Ct. 820, 822 (1967) (Italics
added).

2T1pi4.

ganuggan v. Sawyer, 253 F. Supp. 352, 358 (Nev., 1966).
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It is perhaps significant that these decisions came
in the early part of 1967. By that time, most lower court
activity had been completed, so that it could be concluded
that "most judicial challenges have now been settled and., . .
the others soon will be."?) The Court may have felt that
with the completion of the first rush of reapportionment
litigation, with the equal population principle effective
in all the legislatures to some degree, the time was pro-
pitious for further extension of that principle. At any rate,
it appeared that the Court would give even closer scrutiny
to differences in district populations in the future.

Use of Apportionment Bases Other
Than Total Population

Another issue left open by the 1964 decisions was whether
total population was the only permissible base. In the 1964
reapportionment cases, the Supreme Court made no distinection
between the terms "population," "citizen," or "voter" in re-
gard to districting.30

Nevertheless, the base chosen could have the effect of
changing the apportionment patferns in some states. A study
of New York districts indicated that use of a Y"citizen" base
had no appreciable effect, since "inclusion of aliens in the

apportionment base in 1953. . .would not have transferred a

23wJudicial Standards Undergo Analysis," National Civic
Review, LVI (January, 1967), 25.

3see Reymolds v. Sims, 377 U.S. 533, 577 (1964).
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On the other hand, use of a population base could have the
effect of giving less representation to the politically
active segments of the state.

By 1967, two such bases had been approved, at least
with important qualifications. In New York, while it re-
Jected plans using actual voters, a federal digtrict court

6

upheld the usge of “"ecitizens" as a base,3 This decision

was affirmed by the Supreme Court, per curiam and without

an opinion. In a concurring opinion, Justice Harlan wrote
that the Court's affirmance meant approval of the concept
that the "citizen" base did not violate the United States
Con&tituticn.37

The clearest answer in regard to use of bases other than
total population came in 1966. The Supreme Court accepted
the use of registered voters rather than total population
as an apportionment base in Hawaii. However, it should be
noted that the circumstences in Hawaii were such that the
Court's approval did not mean unqualified approval of such
a base. The Court mentioned the fact that use of registered
voters or actual voters may depend "not only upon criteria
such as govern state citizenship, but also upon the extent
of the political activity of those eligible to register and

vote." Each of these bases were, therefore, susceptible to

3%mca, Inc. v. Lomenzo, 238 F. Supp. 916 (N.Y., 1965).
3Twmca, Ine. v. Lomenzo, 382 U.S. 4 (1965).
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improper influences by which those in political power

might be able to perpetuate underrepresentation of

groups constitutionally entitled to participate in

the electoral process, or perpetuate a "ghost of

prior malapportionment®, . . . In view of these con-

siderations, we hold that the present apportionment

satisfies the Equal Protection Clause only because. . .

it was found to have produced a distribution of legis—

lators not substantially different from that which

would have resultgd from the use of a permissible

population base.3
As though this statement was not enough to warn against too
broad an interpretation of the Court's decision, it added
that the decision d4id not mean that it had decided the
validity of the registered voters base "for all time or
circumstances."39

By 1967, then, the Court had made it evident that, in
go far as numerical equality was concerned, no factors would
be allowed to subvert tae basic doctrine announced in Reynolds
v. Sims. Whatever base a state might use, its constitution-
ality would ultimately rest on its relationship to the
population of the state. Again, this would be decided on
a case~by-~case basis,

Single~iember Districts,
Multi~Member Districts,
and Gerrymandering

In addition to the issue of what constituted the proper
basis for an apportionment plan, equally important questions
were involved in how the districts were to be drawn once that

bagis had been determined. The more important of these

38Burns v. Richardson, 384 U.S. 73, 92-93 (1966).

391pid., p. 96.
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concerned the use of multi-member legislative districts in
constructing reapportionment plans and the political practice
of gerrymandering.

Since the major objective of the Supreme Courttls de-
cisions wag to insure equality among voters, it might at
first appear that the use of multi-member districts was not
one which would be involved in those decisions, so long as
numerical equality was retained. For example, if one per-
son resided in a district of five hundred persons and elected
one representative, and another voted for two representatives
in a district containing one thousand persons, it could be
argued that both have an "equal vote."

Nevertheless, shortly after the 1964 reapportionment
decisions, a federal district court in Pennsylvania indi-
cated that persons in multi-member constituencies actually
had more voting power and greater representation than per—
gons gituated in singlc-member districts. A person in a
multi-menmber district, the court felt, allowed some voters
to elect two, three, or four representatives, while others
voted for only one, According to the court, this would re-
sult in unequal representation, since a resident of a
multi-member district would have more representatives who
would be “especially concerned with his views and interests

n40

and amenable to his persuasion. In Georgla, an electoral

40prew v. Scranton, 229 F. Supp. 310 (Pa., 1964).
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system using multi-member districts was also invalidated
as violating the equal population doctrina.41
In view of the interest generated in multi-member
districts by the reapportionment decisions, it should be
mentioned that the existence of such districts in a state
was not necessarily tane result of the reapportionment de-
cisions. éﬁa early as 1955, more than forty~five per cent
)cf the seats in the lower houses of the state legislatures
were in multi-member districits, and only nine states chose
all of their legislatures from single-menmber districts.42
This general patternm still held in 1960, when multi-member
districts could be said to dominate in the lower houses of
twenty-~one states and in the senates of eight atates.43
The reapportionment decisions, then, represented a
potential threat to still another political practice of
long standing. In addition, any judicial determination of
the constitutionality of such districts could have important
political consequences, although there existed some disagree—

ment as to exactly what those conseguences might be with

41Dorsey v. Fortson, 228 7, Supp. 259 (Ga., 1964).

42Maurice Klain, "A New Look at the Constituencies: The
Need for s Recount and a Reappraisal," The American Political
Science Review, XLIX (December, 19555, T156~1107.

43Romani, op. cit., p. 41,
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regard to such congsideration as voting behavior, political

control, and gerrymandering;44

(in Reynolds v. Sims the Supreme Court indicated that
45

it would find multi-member districts acceptable, and in

1965 znd again in 1966 it made this ruling explicit.! The
first challenge to such digtricts involved Georgia's use of
both multi-~member and single-member districts. In the seven
most populoug counties of the state, representatives had been
allotted in groups of from two to seven. One of the features
guestioned in the apportionment plan was the fact that these
counties were sub-districted for purposes of residence, but
in the election the candidates ran countywide.

The Supreme Court found nothing wrong with this arrange-
ment., It found that there was "clearly no mathematical
disparity” among the districts. It also held that

the statute uses districts in multi-district counties

mersly as the basis of residence for candidates, not

for voting or representation. Each district's senator

must be a resident of that district, but since his

tenure depends upon the countywide electorate he must

be vigilant to serve the intereste of all the people

in the county;. . .thus in fact, heéﬁ the county's and
not merely the district's senator.?

443@@, for example, Paunl T. David, "1 Member vs. 2, 3,

4, or 5," National Civic Review, LV (February, 1966), 75-81;
Buth C. Silva, "Relation of Representation and the Party
System to the Number of Seats Apportioned to a Legislative
Digtrict," The Western Political Quarterly, XVII (December,
1964), 742, 769.

45Reynolds ve Simg, 377 U.3. 533, 577~579 (1964).
48portson v. Dorsey, 379 U.S. 433, 437-438 (1965).
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This approval of the Jeorgia plan was strengthened in
1966 when the Zourt overruled a federal district court's
objections to the use of multi-member districts in Hawail.
In that decision the Court emphasized that there were no
constitutional prohibitions on such districts whether they
were used partially in one house, exclusively in one house,
or even exclusively in both nouses of the legislature., In
any of these cases, voting in mulii-member districts did not
result in an unconstitutional "dilution®" of voting power;47
nor would a mixture of single-member and multi-member dig-
tricts result in a "crazyquilt" pattern which the Court
would find objectional.48

There was one lmportant qualifieation to this approval
of multi-member districts. The holdings of the Court mentioned
above related only to one aspect of a state's districting a
plan: (1) the poessibility of discrimination resulting from
the method of representation or (2) the size of districtis
with respect to other districts. A possibly more important
issue was the effect of multi-member districts on the voting
rights of persons within the district.

A number of reasons may be used to explain the existence
of multi-member districts, prior to and following Reynolds v.

Sims. Tor one thing, there was a reluctance on the part of

many state legislatures to cross county or city boundaries in

4Tpurns v. Richardson, 384 U.S. 73 (1966).

481bid.; See also Kilgarlin v. Hill, 87 8. Ct. 820 (1967).
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drawing district lines, and this could be avoided by having

several representatives elected at-large within the political

subdivision in question. In other instances, a more equitable

district might result when two counties were combined to give

them more representatives than they would have received indi-

vidually. Many such disitricts, then, resulted both from the

"facts of geography" and the problem of "awkward county

popul&tion."49
It was charged, however, that in some states the creation

of multi-member districts resulted from efforts to discrim-

inate ageinst political and minority groups within the urban

areas, In Texas, for example, after trying to draw reasonable

single~-member districts for the metropolitan counties, the

House Committee on Congressional and Legisglative Districting

decided on continuation of the use of multi-member, county-

wide districts., Political as well as geographical considerations

may have had something to do with that decision. The resulis

of a survey of voting patterns, for example, were said to have

"startled and dismayed the Conservative Establishment" when

it was discovered that single-member distriets in Harris

County could result in the election of "11 liberal, and/or

Negro Democrats, [ive Republicens, and only three Conser—

vative Democrats. . . " (A majority of the house members

49&award D. Hamilton, "Legislative Constituencies: Single-
Member Districts, Multi-Member Districts, and Flotorial Dis-
tricte,” The Westerm Political Quarterly, XX (June, 1967), 331.
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were 2lso said to fear thalt subdivision of the county would
lead %o fragmentation of their influence in the legislature.)so
IY has slready been noted that, in another context, the
Supreme Court seemed to warn againet attempts by the legls~
latures to "perpetuate a 'ghost of prior malapportionment';
but thig did not necessarily indicate that the Court would
invalidate plans resulting from a desire to maintain the po-
litical or racial balance ol power existing before Jlsynolds
ve 3ims. The Court recognized thal muliti~member districts
might be used for that purpose:
It might well be that, designedly or otherwise, a multi-
member constituency apportionment scheme, under the
circumstances of a particular case, would operate to
minimize or cancel out the voiing sitrength of racial
or political elements of the voting population.S!
It added that when facts showing discrimination were presented
"it will be time enough to consider whether such a system
still passes constitubional muster.“52
However, the Court did not appear eager to move into
the area of gerrymandering, whether it resulted from the sub-
merging of racial and political elemenis in large multi-member
digtricts or otherwise. In Virginia, for example, the legis—
lature passed a reapportionment act which combined the city

of Richmond and Henrico County in one district. It was

5OJerry Dale Stephens, "A Case 3Study of Legislative
Reapportionment in Texas," unpublished master's thesis,
University of Texas, Austin, Texas, 1966, pp. 60-62.

51Fortaon v. Dorsey, 379 U.3. 433, 439 (1965).
921pi4.

——————
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charged in a federal district court that this had been done
to prevent the election of Negro representatives, the plain-
tiffs asking the court to force a division of the county and
city and to require further sub-districting into single-
member districits, The district court approved the legislature's
plan on the grounds that the total population of the district
gave both city snd county more representatives than they
would have been entitled to individually. In addition, the
court ruled that

the concept of "one person, one vote", . .uneither con-

notes nor invisages representation according to color.

Certainly it does not demand an alignment of districts

to assure success at the polls of any race. No line
may be drawn to prefer by race or color.

The decision was upheld by the Supreme Court without opinian,54
A few courts continued to warn against plans which diserimi-
nated against racial groups,sS but the courts generally
treated the issue of partisan gerrymandering with caution.

In Delaware, although the court found instances of gerry-
mandering, it was held that the question was not one upon
which it could rule.56 Horeover, a district court in Alabama

noted:

53navis v. Mann, 245 P. Supp. 241, 245 (Va., 1965).
>4Davis v. Mann, 379 U.S. 694 (1965).

I

{Ala,, 1965); Baker v. Carr, 247 F. Supp. 629 (Tenn., 1965);
Kruidenier v. Mbﬂuf;och, 142 N.W. 24 355 (Iowa, 1966).

565incock v. Gately, 262 F. Supp. 737 (Del., 1967).

55 .
See, for example, 3ims v. Baggett, 247 F. Supp. 96
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The practice of gerrymandering for the purpose of

preventing members of a political party from being

elected to office is a familiar one. That type of
gerrymandering may continue to be a "political®

question with which the gudicial branch of government

is not equipped to deal.

By the early part of 1967, then, the "one man, one
vote" doctrine had become somewhat clearer with respect to
what the courts would expect in legislative apportionment
plans, although several important issues remained unresolved.
However, if the 1967 decisions concerning the apportionment
statutes of Florida and Texas meant that the Supreme Court
intended to require even greater conformity among legis~
lative districts, & new round of litigation would probably
begin. It was estimated that twenty-nine states had court-
approved plans in which at least one house of the legislature
exceeded a fifteen per cent deviation from the average dis-

trict population.58

Judicial Inforcement of Leglslative
Reapportionment
Although the issue of legislative reapportionment re-
mained very much a political issue and continued to present
important judicial questions, by 1967 the more extreme pre-
dictions of public resentment and legislative recalcitrance

did not appear to be justified. By February, 1967, the

5Tsims v. Baggett, 247 F. Supp. 96, 104=105 (Ala., 1965).
See also Wright v. Rockefeller, 376 U.a. 52 (1964); WMCA, Inc.
v. Lomenzo, %35 F. Supp. 916 (N.Y., 1965).

58New York Times, Januwary 10, 1967, p. 1.
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first round of litigation had been almost completed, as some
major action on reapportionment had been taken in every
state. Thirty states appeared to be completely through with
reapportionment until after the 1970 federal census, while
in nine other states that might make further changes the
current plans already met court standardswsg
Thig does not mean, of course, that such changes were
made willingly or without political complication. Pew state
legislatures made the necessary changes without court action,
and even after court orders were forthcoming, political prob-
lems often delayed or prevented effectuation of a valid
legislative reapportionment statute. The reaction of the
Georgia legislature has been described by state senator James
Vesberry, whose suit in Wesberry v. Sanders resulted in the
1964 Supreme Court decision requiring substantial equality
of population among congressional districts:
Every fifteen minutes. . .a unique ritual occurs in the
Georgia House of Representatives. The clerk reads a
resolution which usually does little less than call for
abolition of the United States Constitution and resto-
ration of the Articles of Confederation. » . » The
speaker calls on his followers to "restore the consti-
tution. They do -~ by clapping, yelling, turning
redder than the speaker and voting for the resolution
which barely passes by a vote of about 194 to 8. . .
This unforgettable orgy. . .is called a "reappor-
tionment session”. . . . Any resemblance between a
reapportionment session and & cannibal ritual can be

easily distinguished by noting that in the former tge
men in the pot are all dressed in long black robes, b0

Sg"Reapporticnment Events Recapped,”" National Civic
Review, LVI (February, 1967), 96.

60James P. Wesgberry, Jr., "Non-People Factors," National
Civie Review. LIV (Aoril. 1965). 188.
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Hopefully, this description is overdrawn, but it illus-
trates another of the problems which the courts had to solve:
how to make reluctant legislatures reapportion according to
the equal population doctrine. In this respect, the courts
almost universally showed a willingness to defer to the
legislature, on the grounds that districting wes a legis~
lative and not a judicial function.

Nevertheless, the United States Supreme Court had in-
structed the lower courts to prevent any further elections
from being held under unconstitutional apportionment plans
except when elections were imminent or when such action
might result in "unreasonable or embarrassing demands on a

State."61

As a result, the courts were forced to discover
methods for prompting the legislatures to act. Thus, the
district court in Mississippi warned the legislature that
if it failed to act, (1) it could require at-large elections
for all members of the legislature; (2) it could require an
equal number of representatives and senators to be chosen
from the five congressional districts, assuming that those
districts were valid; or, (3) sitting in equity, it could
itself redraw senatorial and representative diatrieta.62
Despite such threats, the issue still proved too much
for some legislatures. In Illinois, when both the legis~-

lature and a bipartisan commission failed to reach agreement

6

'Reynolds v. Sims, 377 U.S. 533, 585 (1964).
6200n_§19r v. Johngon, 256 F. Supp. 962 (1966).
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on an apportionment plan for the house, all of the house
members were required to run at-large, with the result
that two hundred and thirty—-six names were on the ballat.63
The next year the commigsion was able to reach agreement on
reapportionment for the k:xcm.se;é"ar but a court-drawn plan was
required for the state sanate.65
In New Mexico, the legislature agreed upon reappor-
tionment only after providing for a system of weighted voting
whereby the seventy-seven members cast a total of seven
hundred votes. Some members cast as many as ten votes.66
In Nebraska, a federal district court declared a bill un~
constitutional on the finding that the law was apparently
passed in an attempt to keep the incumbents in office and
to prevent present members from having to run agalnst each
other in the elections. This, the court declared, meant
that the reapportionment could not bhe said to be a "good
faith" effort on the part of the legislature to establish
districts substantially equal in pcpulatiom.67
In at least twelve gtates, the courts found it nec-

egsary to assume the legislative function of producing

63New York Times, Cctober 29, 1964, p. 22.

64Ihid., December 5, 1965, p. 47.

. )65People ex rel. Engle v. Kerner, 210 N.E. 24 165 (Il1ll.,
1965).

65"Kew Mexico Tries Weighted Voting," National Civie
Review, LIV (February, 1964), 90.

7 1eague of Nebraska Municipalities v. Marsh, 242 ¥,
Supp. 3 eb., 19657,
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their own apportionment plans., At times, this funetion was
forced on them, as in New York, where the legislature adopted
four plans and left the final choice to the district court.68
In other instances, the court plan was enforced after the
court felt that the legislature had demongtrated ite unwille
ingness or its inability to effect a valid reapportionment.

Action by the courts in prescribing their own appor-
tionment plans especially prompted charges that the couris
were exercising legislative rather than judieial power.sg
In view of the Supreme Court's interest in avoiding long
delays in this ares, however, no other alternative may have
been avalilable.

At any rate, by 1967 such criticism did not seem to be
as great a threat as it once had been. With respect fto both
judicial standerds and enforcement of those standards, it
could be asserted that "the era of equal representation is

w70 Ag the renewed interest in the

an established fact.
Dirksen Amendment demonstrated, equal districting would con-
tinue for some time as & political igsue, but the courts had
already demonstrated their ability to give substance to the
principle of digtricting enunciated by the Supreme Court in

1964.

68‘\”?&03, Inc. Ve Lomﬂnzag 238 Fa Supp.; 916 (NoYa’ 1965).

Mt m————

sgPaul C. Bartholomew, "Our 'Legislative' Courts," The
Southwestern Social Science Quarterly, XLVI (June, 1965), 15-19.

TOuintroduction: The Stage and the Cast," Reapportioning
Legislatures: A Congideration of Criteria and Computers,
eaﬁ%ea by Howard D. Hamilton (Columbus, OBio, 1§66§, Pr 2.




CHAPTER V

AN EVALUATION OF THE LEGISLATIVE
EAPPORTIONNMENT I3SSUE

By interpreting the Constitution to include the equal
population doctrine, the United States Supreme Court sought
to protect what it considered to be an individual and per-
sonal right to equal protection of the laws. Quite obviously,
important publiec and political interests were affected by
the decisions as well. Almost five years after the Court's

initial decision in Baker v. Carr, however, there was still

no apparent concensus on what the ultimate effects of the

reapportionment decisions would be. Litigation continued,
as the courts sought to devise more precise standards for

Judging legislative apportionment plans; moreover, efforts
were still being made in Congress to reduce the impact of

those decisions.

Nevertheless, by mid-1967, enough time had elapsed for
the basic outlines of the issue to become sufficiently clear
to justify some evaluation of what had been accomplished ==
especially in light of the expectations and fears aroused

by Baker v. Carr and Reynolds v. Sims. In addition, it had

become apparent that still other important issues remained

to be settled.

a4y
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T Yolitichir Juestion

decause the equal population doctrine was inextricably
linksd to the role of the courts in estsblishing equal disw-
tricting in the states, initial consideration might be given
to the issue as a "political™ guestion, This, in turn, might
suggest the propriety of gziving the doctrine constitutional
statura.

Therecan be little doubt that the reapportionment
decisions involved tue judiecinry in "the politics of the
people,” a8 a review of the reasons for malapportionment and
the reaction in Congress smply demonstrate. Because of the
interests and attitudes directly involved, in fact, probably
few Zupreme Court descisions in recent years have seemad to
have such an impact. Indeed, one writer sugcested that the
cases contrined sufficient potentisl for raising doubts con-
cerning the "unregolved conflicte of prineciple underlying
our expedient arrangements of election districts and legis-

lative masamblie%.‘

Yet many important decigions have
invoived the courts in the politienl processes of the netion,
and taese were not avoided by the Jupreme Court az none

juﬁticiabl@.g

As Justice Frankfurter noted in 1960, to say
tont an issue is “"pelitical® in this sense may be no more

than 2 "play on words.*

TQQE&rt Go Dixon, "Leglslative Neapportionment and the
?i&&rml Cong;?ﬁuﬁégn,“ Law and Contemporary Problems, XYVII
Summer, 19 s 329,

2
“Uee, for example, Charles L., Black, Jr., The Feople
and tne Court {(New Yark. 1G80). nn. 2Ra10. » 222 29028
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The opinion of the court in Jolegrove v. Green, de—~

cided in 1946, and the dissenting opinions in the later
reapportionment cases suggested two reasons for recog-
nizing the issue as "peculiarly political in nature." At
that time the argument was that, because the Justices were
not themselves directly responsible to the electorate, any
decision concerning legislative apportionment should be
made by the elected representatives of the people. It
night be pointed out, however, that this Jjustification for
judicial restraint may presuppose the existence of effective
majority rule and the possibility of adequate relief through
the popular branches of government.3

A review of the reapportionment problems prior to Baker
ve Carr, however, indicates that this possibility did not
exist in many states., Precisely because the issue was so
political in nature, attempts to secure legislative reform
proved unavailing., Thus, in view of the steadily increasing
malapportionment in the states, it seems reasonable to con—
clude that

against this background the traditional closing line

of the opinions, of non~interventionist courts that

redress lay through the ballot box and not through

the courts -- that the cure for the ills of democracy

is more democracy -- took on an increasing hollow
ring. . » » The structure of the democratic state

3 .y ,

Alexander M. Bickel, The Least Dangerous Branch: The
Supreme Court at ihe Bar of Politics (indianapolis, 1962),
P. 184.
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itself was at stake, once it be conceded that popu~

lation gerit% a prominent place, if ngt a dominant

plece, in any representation formula,
Prom this point of view, then, intervention by the court
might be seen, not as an attempt to frustrate the will of
the people, but to insure more effective majority control
of the legislatures. This conclusion was reinforced once
it was accepted that the couri had an important place in
the operation of democratic government, that "the task of
democracy is not to have the people vote directly on every
issue, but to assure their ultimate responsibility for the
acts of their representatives., . ."5

It has also been suggested that the political quegtion
doctrine rested upon a concern for "the possible consequences
of reaching a decision." If, as the opinions of Justices
Trankfurter and Harlan indicated, this meant a concern for
the power of the court and judicial ability to give effect
to the equal population doctrine, it appeared that their
fears were generally unfounded. The reaction in Congress
proved a threat for a time, of course; and even in 1967
there remained the possibility that Congress would accept

the Dirksen Amendment. On the other hand, the feared crisis

of public confidence in the Court =-- on this issue at least —-

QDiXOH, _9_2. Cita, p‘ 3500

sEugena V. Rostow, "The Democratic Character of Judicial
Review," larvard Law Review, LXVI (December, 1952), 198.
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foilead Yo moterializo. One weriter criticlzed toe Dourd
ror crenting "bodies of publie opinion where opinion did
not sxist® and meiing "mejordty bellels vut of minority
ones o sult thelr convenlence¥ At the same time, he wop
faread to lament the faet that *the large and scatlered
maa@ of sentiment. .« .which favors our being governed as
a republis hae once again shown that it is incapable of

#6  “netuer

aoming together for constraclive purposes. « « «
this "large aad soattared mase” would have been sufficlent
o form & majority may at least be guestioned, in view of

the public commenta on the &attaxy?

Hather, it appesred
what the Zourt nhad *happened to hit upon what the studente
of publie opinion wmight onll 2 latent @ﬂﬂﬂ@ﬁﬁﬂﬁy"ﬁ

It 48 true that the courtes had some Jdifficulty in
detormining how "equal® legislative distriets ought to be,
mach of this difficulty stemuing from the Tuprems Court's
aveoidsnes of setting any precise stondarde for making such
Judgmanta. Developing thope standards, however, 4id not
appesr to present the impossible obmtacles generally pre-
dicted by the opponents of judicial intervention., oy 1967,

the courts, despite “thelr infrequent sessions, popular

, {&lfr&ﬁ de Grazis, "fighting the “rongs of Representation,”
State Government, OUIVITI (Springs 1965}, 113~116,

Toon nhe 9O-00, cupra.
“Robert G. BeCloskey, “Ihe Supreme Court 1961 Term -

Poreword, The Reapportionment Case,” The lisrvard Law Review
LXIVY {ﬁ‘é’Vﬁ%ﬁhﬂr' 2&&;2}' 57, m m M wm-..!
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uvnaccountability, disgracefvl backlog of cases, and o
structural incompetencse %o formulate, orgenize, integrate,
and promulgate 1agialatiwn,“g had nevertheless managed %o
pecurs a reasonable approximation of the population base
in slwmost all of the states., Horeover, the threat — and
sometimes the upe -~ of at~large elaectlons, court~approved
plansg, and court-draym plans proved generally sufficient
to get action from the legislature,

The issues involved here weres too conitroversisl to be
congidered cloged, But if 1t was true that the expected
problems of entry by the judiciary into the area of leglisg-
lative apportionment 4id not develop; and if it was equally
true that "no one possesses a gystomatic and universal pre~
soription for the proper exercise of the court's rnlﬁ“;ie
then the equal population doctrine might more properly he
judged on its own merits, apart from doubts relating to
the role of the court in egtadblisghing the dootrine,

Uajority Rule, Minority Rights, and
the Dirksen Awendment

Prom the standpoint of history and contemporary legige-
lative practices, those who opposed the equal population

doctrine seemed to have the stronger case. Lven though

Gy

De Grasin, op. eit., p. 114,
19Alﬁxand@r e Bickel, "Is the Suprsme Court Too
‘Political'?," New York DTimes lagazine, September 25, 1966, p.30.
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population had been given prominence in most of the original
state constitutions, following the turn of the century the
inclusion of other bases seemed to indicate a disenchantment
with equal population districts. There could be, however,
some question as to whether the constitutional bases that

exigted at the time of Baker v. Carr and Reynolds v. Sims

reflected the prevelant democratic theory. "Running through
the whole history of democratic theories is the identifi-
cation of 'democracy' with political equality, popular

w11 If, as sugegested

sovereignty, and rule by majorities.
above, the reapportionment decisions represented a return
" %o majority government in the states, practice wag thus
brought closer to the ideal.

At the same time, "no one has ever advocated, and no
one except its enemies has ever defined democracy to mean,
that a majority would or should do anything it felt an im-

pulsge to do."12

It has already been noted that the reappor-
tionment decisions were objected to on two seemingly
contradictory terms: (1) that they denied protection of
minorities and minority interests, and (2) that they denied
majority rule. Thus, the counsel to the Republican menmbers

of the Senate Judiciary Committee wrote that the decision

11Robert A. Dahl, A Preface to Democratic Theory (Chicago,
1956) , Pe 34.

21pid., p. 36.
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in Reynolds v. Sims rejected the idea "that all segments of

the population should be represented in the body which

governs them," while in the Colorado case the court had sub-
stituted equal representation "for the expressed will of

the majority."13 The Dirksen Amendment, it will be remembered,
wage intended to rectify both of these errors.

The issue of minority rights, as it developed in Con-
gress and in public debate, suggestéd that a practice of
districting such as advocated by Senator Dirksen might raise
even more difficulties than that of egqual population dis-
tricts. By not rejecting the geographical basis of repre-
gsentation, for example, proponents of the Dirksen Amendment
appeared to feel that election districts do -~ or should -—-—
reflect particular interests. It has been noted, however,
that most election districts

tend to be so heterogeneous in population attributes,

go pluralistic in the character of their group life,

g0 diverse in the kinds of values and beliefs held,

that whatever measures of central tendency are used

to classify a district are more likely to conceal

than to reveal its real character,14

Even if it were possible to draw district boundaries

according to concentration of single or predominant "in-

terests," there remained the question of what interests

1BCornellus B. Kennedy, "The LReapportionment Decisions:
A Constitutional Amendment is Needed," The American Bar
Association Journal, LI (February, 19655, 123-1

14Heinz Zulau and others, "The Role of the Representative:
Some Empirical Observations on the Theory of Edmund Burke,"
The American Political Science Review, LIII (September, 1959),
74T .
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were importani enough to be represented. The implications
of the debates in Congress, and the reasons given in favor
of the Dirksen Amendment, sesmed to be that rural interests
~ or, mors precigely, the combination of interests that
had benefitted from rural overrepresentation - wonld conw-
$tinue 1o be aﬁvan%agaa¢15 At any rate, those who defended
unequal districting “would protect such defenseless persons
only when they are concentrated geographically." According
to one observer:

It has heen pointed out, for sxample, that negroes

aocount for almost 17 per cent of Maryland's popu~

lation; yet uo one has suggested that they should

ggagégzglggg gg;ggzziirgfggr to control one house of
Thus, it could be msked why those interests that would be
advantaged by the Dirksen Amendment were more important than
sll the other “various conflicting economic and mocial needs
of the people" that they deserved to begome the basis for
rayresmnﬁ&tian.17

One other argument against thie form of minority repre-
gentation was summerized in & dissenting opinion in a federal
distriet cowrt in Illinois:

For ninety years, wihile the rural areas. , «
gontained a mejority of the voters, there waz assld-

uous compliance with the constitutional requirements
of reapportionment. During that period, the minority

=
15 .. . cpen e
oo pre CE=T7, zunri.

168&rl A. Auerbach, "The Reapportionment Cases: One
Person, One Vote -~ One Voie, One Value," The 1964 Sugr%§§
ﬁm ﬁ&g&wﬁg adited by Philip B, Eurland (¢ SREO, » PS50,

T1p14.
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urban voters made no requast for control of one of

the legielative houses to "protect owr minority ine

ﬁgrawtﬁg",nmr 4id ﬁh@ rural asjorlty aquauuggﬁaﬁ that

such 8 provision would be falr and Just.

The gesond point of opposition to the reapportionment
decioiong - that the Court had actually prevented majority
rule in some atates - was wore 4ilfionlt to answer in view
of the principal defense of the decleions se returning governw
nent 4o the people. The fact was, of course, that in seversl)
gtates & majority of the voters haed approved the kind of
apportionments invalideted by the couwrts, The dlesenting
Justices in the 1964 reapportionment declision and supporters
of the Dirksen Amendment srgued that, in thess inetances, the
sanjority nad consolously chosen to profect the rural sinority
by giving rural sress minority representation in the legio-
laturae,

In some cases, ot least, this reassoning vould be
guestioned. There was firat the argument that the prow
visionz gusrantesing minimum representation in one house
resulted, not from a desire on the pari of urban votsra to
gee the rural areas overrepresented, but from their desire
%o achieve more equitable ropresentation in the mthar.aﬁ
In addition, i% was not always cerdain that the voters had
boen given s clear sholics, In Jolorado, the voters hed
been glven s gholes between a plan based on population and

MRS Ve W; 220 F. Buppe 230, 239 (xllug 1963) «

o~ wm Ty
T e TR

ey !-::.; e

B e et rors
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on 28
[

ang Bt took other Dnotors ioto acoount,  Uue Juprome Jourt,
rgvnr, pointed out tust the apgrovel plaon had provided for
pinglo~tumhar districts for both lousss, wierens tuo reé-
Jaoteld proposnl did note o
e siven more welost to bne districeding sropessls town 3o
tno reuresentation acourded e population fastor in each
pian, ™ In Wichdgon, the votorg dn 1303 approved o new oofie

»

PSP S S
MLa AL I

or the siate whish wes opposed by vardous groups
primarily becsuse of 1is spporticument provisionm. The

»

pargin of wvicekory wan 7,424 votes of tle sore bhan onag

K
million votes ﬁ$$2.21 Apmin, however, how mieh of that vote
aeuld be sald to refloet nuprovel or disapproval of the
apwortionment provisions?

‘avertneless, comgentaries of appordionzent struggies
in the stntes aave indleated thot populsriy-suproved appore
tionnent formulss have resulted from priosrily rural interesise
and intersots within the metropoelitan sand bipg-eliy sreas who
phared the politiezl views of the rural lagial&ﬁ@r@‘ﬁg in
guon o cage, gould 1t not be molntalined that the majority
is being repreassnted” ilers, however, advovates of the
Tirkeen isendmont come up agoinst their own prgumente for

minority representation. Uven if a majority of voters 4in

Mu%mﬁ Vs @ riy-Ffourth deneral ispembly of Colorasdo,
3?? ﬁ&”t 3{333

&?n&vih Ae Booth, "miaﬁigan*& Hew Constitution,” The
L VE B LYY m kaﬁiga & Juarteriy., ALIY (ﬁ‘@ﬁﬁm@@?} m})y
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every geographical area consciously voted to continue over—
representation for certain minority interests, it might be
asked why those interests should take precedence over those
who voted against the proposal. This question became es-
pecially important in these instances where provisions
limiting urban representation apparently resulted from dis-
crimination by one geographic area in the state against
another.

Thus far, the discussion of both the egual population
doctrine and the counter-proposals for limiting that doctrine
have been made in the context of the existence of clearly-
defined groups and interests that would be advantaged or
disadvantaged by the reapportionment decisions. It might
be appropriate, therefore, to consider the validity of these
assunptions in light of the practical consequences expected
from equal districting.

Egqual Districting and the
Urban~Rural Conflict

I% has been suggested that "behind every proposal for
altering the method for selecting officials is some as-
sumption. . .about the effect of such charges on what
decisions-makers or decision-making institutions do, and
how they do it."23 The specific evil resulting from malappor-

tionment asserted by proponents of equal districting was

23Fulau and others, op. cit., p. 743.
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the effect of the urban-rural conflict on those living in
urban areas. The economic and social problems besetting
the larger cities were ascribed in large part to the in-
difference of rural legislators whose lack of "a recognized
community of interest” with those in the cities "made it
unnecessary for representatives of [rural towns] to consider
the appeals of the city, even when they themselves would
gain from the proposal."24
In addition, it was often felt that rural legislators
tended to discriminate against the cities in favor of their
own constituente in the distribution of taxes and the allo~-
cation of state expenditures. A frequently cited example
of this type of discrimination was Florida, where the small
counties represented by itwenty-iwo powerful senators paid
fourteen per cent of the state's taxes, but received twenty-
seven per cent of the state's benefits, with a number of
taxes being distributed equally among the ccuntiea‘as Shortly

after the Supreme Court's decision in Baker v. Carr, a survey

of urban legislators and other public officials cited con~
cern over such state policies as sales tax exemptions for
farm implements, refusal by the legislatures to grant home-

rule power to the cities, and legislative indifference

24Benard K. Johnpoll, "Thwarting 'City Slickers,'"
National Civic Review, LIV (June, 1965), 317.

25Hugh Douglas Price, "Florida: Politics and the 'Pork
Choppers,'" The Politics of Reapportionment, edited by
Malcolm E. Jewell (NeYe, 1362), P= 80
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toward such pressing urban problems as slum clearance and

26 Consequently, the reapportionment de-

welfare prograns.
cisions were often regarded as heralding a new attitude on
the part of the legislatures that could reverse the trend for
cities to look to Washington for assistance,

At the same time, the fear of big-city domination of
the state legislatures had often heen used as an argument

27

against reapportionment, and the reapportionment decisions
aroused concern that "an erasing of small community 'over—
representation' would result in the degradation and
impoverishment of non-mefropolitan America.“28

It seemed doubtful that more equitable districting
would result in sudden domination of state policy by any
single geographic grouping., Because of the malapportionment
wihich had existed under previous apportionment schemes in
most of the stafes, the larger cities naturally gained from
the initial reapportionmente following Baker v. Carr and

Reynolds v, Sims. In 1960, however, in thirty-six of the

states the combined population of each state's three largest

cities was less than thirty per cent of the state's total

264211 Street Journal, April 17, 1962, pp. 1, 27.

27699 Pp. 26=~27, supra.

ZaAlfred de Grazia, Apportionment and Representative
Government (N.Y., 1963), p. 118. GOCee also Vwilliam &, Oden,
"Rural Gounties Have Problems, Too," National Civie teview,
LV (January, 1966), 42.
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population,gg In the metropolitan areas, no central city
had the necessary fifty per cent of the population necessary
to dominate state politics. Illoresver, population growth pro-
jections did not indicate that any city would have a population
sufficient to warrant a majority of the representatives in
the near future.Bo
The fear of urban domination, furthermore, seemed to
postulate the existence of an "urban interest" opposed to
that of a "rural interest." Lven if this were true, the
thegis of a simple urban-rural dichotomy had been weakened
by the growih of the suburbs. Not only did many suburbs
already have populations greater than the central city, but
it appeared that most future growth would take place in the
suburbs as well. As a result, "the United States is an
urban nation, but it is not a big—-city nation. The suburbs
own the future."31
These factors may have served {o allay the fears of
rural inhabitants. They alsoc cast some doubt on the pre-

dictions of sweeping changes in the states in regard to

attention to urban needs and so-called “liberal" legislation.

zgﬂearings Before the Subcommittee on Congtitutional
Amenduents of the Committee of the Judiciary, U.S, Senate,
9th Congress, lst oession (Washington, 193%), P 484,
3GWilliam d. D. Boyd, "Suburbia Takes Over," Nationsl
Civie Review, LIV (June, 1965), 295,

3N1pig,
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Due to the population growth within the metropolitan areas
and the increasing mobility of the American people,

the new urban politics does not align a solid urban

vote against an equally solid rural vote. The cleavages

exploited in modern politics cut across and divide all

local communities. Thus the urban vote is divided; but

so is the suburban, small town, and rural vote. And

the distribution of the urban vote and the votes of its

suburban, small town, and rural allies makes possible

new national and statewide combinations.32

Such new coalitions made it difficult to predict exactly
now the new "urban” politics would affect state government.
It may well be that in the cities the "bitterest opponents®
of urban and welfare legislation would be "political enemies
from within its own walls, and those camped in the adjoining
areas," as suggested by a study of roll-call voting in the
legislatures of Illinois and Migsouri. The study, in fact,
concluded that "non-metropolitan legislators have demon~
gtrated their willingness to cooperate in the solution of
metropolitan problems when metropolitan legislators can
reach agreement."33 A similar study of the Texas legislature
found that over~ or underrepresentation of the urben and

rural areas "made little or no poliey difference, because

the legislators of both areas are fairly well agreed on

BEE. B. Schattschneider, "Urbanization and Reapportionment,"
The Yale Law Journal, LXXII (Kovember, 1962), 8,

333avid R. Derge, "Hetropolitan and OQutstate Alignments
in Illinois and Missouri Legislative Delegations," The
American Political Science Review, LII (December, 1958),
1065,
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3 1n 1966, in still anotier

which policiesare desirable.”
study, toe stutes were ranked according to the numerical
equality of the state's apportionment system and according
to the state's response to welfare expenditures. According
to the results, there was "no obvious relationship" between
the two. lioreover, there was also no “"significant relation-
ship" between a state's apportionment ranking and the amount
of direct state aid to the state's two largest cities.35
This did not mean, of course, that reapportionment would
not create new power alignments., One writer suggested, for
example, that while there were probably few roll-call votes
on which there were sharply defined differences, these "“are
likely to include some of the most important issues faced
by the legislatures.“36 Moreover,
while & granting of urban representation proportionate
to population would not result in a single, cohesive
urban majority, it could effectuate a considerable

shift in the patterns of political power. OSome urban
interests that formerly had little influence would

34ﬂlarice MeDonald Davis, Legislative lalapportionment
and Roll Call Voting in Texas, 19§1—1933 {austin, 1965), p. 48.

3§Riehard I. Hot{erbert, "The Relation Between Public
Policy and Some Structural and Environmental Variables in
the American States," American Political Science Review,
LX (March, 1966), T3~82,

36Ma1colm E. Jewell, "State Legislatures in Southern
Polities," The Journal of Politics, XXVI (February, 1964), 102.
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grotably oodn sore, woldle obewrs (notobly lhose that
enjoy an advan from an alliance with rural forces)
vertld Lose gome.

L5 VEET, the adveentes of politieni change witnia the
gtate. sonld polnt b sxasples o greoter legislative intereast
prograng toat Lad received less fovorable trewtment prior

o eourt-directsd reapporiionment -~ panging Lrom relorm ol
Lae otats judlciary to grester speading fop giate welfare

‘a"h ) - ] N " " oy
gfﬁg*s”,,J* Tie gpeaker of Oolornde's house, for exomple,

conid wpsuk of "o Dandusmental chonge dn ottitude” in the
reapporiioned lagisisture, wul point te sueh lepislative
action =g "aajor nnd Longe-needed swmphagie given to edu-

cation,” "large ineressss” in state funds, bills dealing

-

with loeal government, and "a signiTicunt nusher of publie
neslts bililsm,e . .“3§

The Oolorade legislator's sintement, however, thatb
"recpportionment was not, in and of itself, responsible for

all this iwgimlatimn,”éﬁ

could sound a warning for the
futurs., I7, as suggested above, the effecte of reapportions

ment sight not be as great aw expected, the initial public

37%ﬂr&an Ze Bamker, ! w&mpartiaﬁma&t Bevolution: T“aupree
sentation, Ialitigml PoWSY, @ng fue Luprems Lourt {liew York,
ek y D Y,
3 R

“Ulongressionnl usrterly Service, idepresentation and
Abportionment (%ashington, 1?&5}, pos 41=d §

W? vhlan Dines, "4 Heapportioned State,n Hetional Civie
%evimw, LV {Pabrusyy, 1966), T3i-74.

401%1@&; Pe T4a
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gunport of enunl Alstiloting coulld be logl., 2 stated by
fatoral Metriet soury julge 1u Tabrasing

Sran dhe zlasour lne Taded frowm the alogan "one paereon,

one vote,” the citizen will ask whether what hasz been

Tone Topr him alsc provided bim with loadr repressatae-

tional opportunity.41

Part of the difficuliy wes in asceriaining the extent
to which the cnanges that bhad ocoourred gould be attriduled
%0 renpportionment. iHow muecnh of the changed attitude of the
Colorads legislnture, for example, could be atiribuied to
the naw districte, end Gow mucsn to the clreumstances of the
1964 presidential election? Zespportionment could be credited
with strengthening the Democratic Party in the esst and mid-
wapt, and Republicane in the gouth and southwest, I1f could
alno be pointed out, however, that the Demoeratic Perty hed
heen showing increaging etrengtn for many years in former
Gepublican atrongholds suoh ns the nidwest and upper New
Zngland, wille the same had been true of Hepublicsn FParty
gtrangth in the souts and Eﬁﬁ%ﬁwﬁﬁtq42 In addition, tuere
wag thoe uncertainty of now ihne Supreme Jourt would treat the

reapportionsent issue in tae future.

Tanelusion
It hes boenm meveral ceaturiss sisce John locks, shierve

ing tas “very unequal” representation in fagland, wrote thet

@1&e e of Nabra
Suppe 357, 304 (Hobs, 1}

%a”*itela Effeet Felt in Party :
1§ 51 » : rty Coentrol,” Rational
givie Geview, VI {Fabruary, 1967), 95, @

tien v Baren, 242 2,
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. » «it being the interests as well as intention

of the people to have a fair and equal representative,

whosoever brings it nearest to that is an undoubted

friend to and establisher of the government, and can-
not miss the consent and approbation of the com-
munity. . » » Whatsoever shall be done manifestly for
the good of the people. . .is, and always will be,

just prerogative.43
With the reapportionment cases, this suggestion had been
put to an empirical test, and almost five years after the
Supreme Court's initial exercise of this "just prerogative®
there was still no obvious concensus as to whether the equal
population doctrine would receive the "consent and appro-
bation of the community."

It appeared a reasonable assumption that the docirine
would withstand the opposition of Congress. Even if Con-
gress were to approve a constitutional amendment, the fact
that almost all of the states had reapportioned made it
doubtful that it would receive the necessary three-~fourths
majority of the states., Numerical equality had been achieved
to a degree greater than had existed at least in the twentieth
century.

The questions remaining, however, may prove to be as
important as those already answered. It may be that the
Supreme Court intended no more than to insure that voters

ghould be guaranteed the right to reside in reasonably equal

election districts., In that case, the Supreme Court may have

) 4350nn Locke, Of Civil Government: Second Treatise
(Chicago, 1955), p. 133.
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renched cloge to its wltinate pronouncenent of standards in
the Tlorida and Texas cases.

There is bhe possibility that once substantial numer-
ical cguality has been achieved, the Supreme Court may
choose to broaden the scope of its inquiry to include the
manner in which districts have been drawn as well. Other-
wise, legislators mey be able tc aveid much of the "equality"
implied by the reapportionment decisions if gerrymandering -—-
whether racial, partisan, or geographical -- is allowed %o
continue. Julte obviously, any such decision on the part of
the Court would involve it in "political" considerations far
beyond what it has so far cncountered. lieasuring deviations
from the equal population standard may be much easier than
determining when political or racial elements have been
"subnerged" in a multi-member district., Iloreover, in the
event the ZJourt enters this area of districting, it may dis-
cover the difficulty mentioned above: deciding which groups
shall receive the protection of the Court.

The Zourt has carefully not closed the question of
judicial intervention in such issues. 1 it decides to go
beyond numerical eguality, more consideration may have to
be given to

wnether the "right to vote" and the "right to repre-

sentation" may not be both constitutionally and

politically distinct things. If it is possible and
desirable in a democracy to guarantee the exercise
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of a mode of expression -- in this instance, the act

of voting -~ it does not follow that the opinion ex-

pressed will be given consideration. Representation,

like credence, cannot be guaranteed.’

It may be that the reapportionment decisions promised
no more than that at one point in the representational pro-
cess the represented would be equal. In this sense, the
phrase "equal representation" may be something of a misnomer,
since the equal population doctrine says nothing about the
relationship between the representative and his constituents
once the gize of the district has been determined. To the
extent that no more than this was intended, the reapportionment

decisions have added a new legal concept {o the meaning of

political equality.

44William P. Irwin, "Representation and Apportionment:
The Search for a Theory," Reapportioning lLegislatures: A

Congideration of Criteria and Computers, e ed by Howard D.
Hemiiton (Columbus, ORLO, 1966), Pe 150,
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