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CHAPTER I
CURRENT TRENDS AND PROBLEMS IN CONSUMER PROTECTION

», Within recent years, there bave been increasing demands
for consumer protection at all levels. In a special message
to Congress in 1962, the late President Kennedy asked the
Congress to provide new legislative authority necessary for
added consumer protection. "The merch of technology," the
President said, "has increased the difficulties of the con-
sumer along with his opportunities."l Many new products, of
cormon use, are highly complex, and the information needed
for making choices is net always furnished. The rational
choice between and among such products would require the
skills of the "amateur electriolan, mechanic, chemist, toxi-
coleoglst, dietitian ard mathﬁmatieian."g Speclfically,
President Kennedy said: |
Consumer choice is influenced by mass advertleing
utilizing highly developed aries of persuasion.

The consumer typically cannot know whether drug
preparations meet minimum standards of safety,
quality, and efficiency. He usually does not know
how much he pays for consumer credit; whether one
prepared food has more nutritional value than an-
other; whether the performance of a product will in

fact meet his needs; or whether the "large economy
size" 1z really a bargain.J

lHouse Document No. 364, Consumers' Protection and In-
erest Progrem (Washington, 1962}, p. &.

21pid. J1bid.




The President went on to say that three fourths of all
the spending in the economy is by consumers, and that it is
just as important tU help the consumer make the best possible
use of his income as it is to increase his income.

Consumer rights were outlined as being (1) the right to
safety, to be protected against the marketing of goods hazardous
t0 health or life; (2) the right to be informed, to be protected
ggainst fraudulent or misleading information, advertising,
labeling or other practices, and to be given facts needed for
an informed choice; (3) the right to choose, to have, whenever
possible, access to a variety of products and services at
competitive price; and in areas without competition, to be
assured by govermment regulation of satisfactory quality and
gervice at fair prices; (4) the right to be heard, to have the
assurance that consumer interests will receive full cons.deration
in the formuleation of government policy, and.gair and adequate
treatment in administrative tribumals.? 7 o

President Kennedy made some specific recommendations for
strengthening existing programs and for new legislative
authority necessary for added consumer protection. These
recommendations include & 25 per cent increase in the staff
of the Pood and Drug Administration, more money for meat and

poultry inspection and control over pesticides, financial

“Ipid., 1y. 455.
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proteciion to the installmen* buyer and small loan barrow&r;\\ )
truth in packaging, more consumer informztion and research, ‘ﬂ}?%
and more effective overall regulation by governmental agenci@s.§

In addition, the President directed his Council of Economic
Advisors to create a Consumers' Advisory Coungil to examine
broad govermment policy and specific govermment programs re-
lated to consumer needs, and to aid in disseminating consumer
information to the general buying public.

One criticlsm of the Consumer Protection speech delivered
by Preszident Kennedy was made by the Consumer‘s Union, a non-
profit organization designed to test and firnish scientific ’
information concerning products to members. This organization |
suggested that a Department of the Consumer at cabinet level
should be provided to carry out the fourth consumer right--
the right to be heard.6 Such a post would provide a cen.ral
head for the bureaus, agencies, commissions and departments
equipped with consumer advisors.

President Johnson has now taken a long step toward meeting i
this criticism., He has appointed Esther Peterson, Assistant
Secretary of Iabor, to sct as Presidentlal Assistant in the
field of Consumer Protection. Mrs. Peterson's office will
serve as a central agency .n receiving complaints sand in super-

vising consumer protection. In a recent interview, Mrs. Peterson

5Ivid., p. 5.

6npne President's Message on Consumer Protection," Consumer
Reports, XXVII, Ne. 5 (May, 1962), 257.



expressed & genuine concern for the consumer in buying practices.
She said that she did not envision price control, unless in an
emergency such as World War II, but that better consumer pro-
tection could be achieved through a program of consumer education,
added legislatlion, and better enforcement of existing Iaws'7

.7 Such concern for consumer protection has not always been
jdevident. Consumer protection is not new, dbut the need for it

is greater than ever before. In the handioraft economy of
earlier daye, many articles were made in the home or by crafts-
men in neighboring towns. The buyer was sufficiently near the
seller for face-to~face confrontation if the purchased article
proved to he unaatiafaﬁtary.a Under such conditions, the "let
the buyer beware® philosophy prevailed.

With the growih of industry and technology, the face-tow-
face relations of the town artisan and his customers have been
displaced by the impersonal buying of nationally known products.
Frequent and flagrant abuse has been claimed in advertising
products, in labeling, and in the misbranding or adulteration
of goods. |

One of the first efforts to protect the consumer was the
Pure Pood and Drug Act, passed in 1906. A revision of this Act
was passed by Congress on June 6, 1933, and many athsr protective

TRadio interview with Esther Peterson, "Mnnitar," WFAA ,
Dallas, Texms, February 1, 1964,

2"&11& President's Message on Consumer Protection," op. oit.,
p. 256,
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laws bave been passed in other areas.? This protective policy
of the government is not supported by everyone. For example,

the following letter to Consumer Reports magazine expresses

opposition to government regulation:

I continue to read with amusement your appalling
eries for more govermment regulation as the answer to
the deceptive packaging conspiramey. I'm afraid you
miss the point. The real answer to this practice, as
to any deceptive practice in s capitalistic nation, is
the consumer, not the govermment. Regulation is merely
our governmentt's excuse for socializing the economy.
The real controller should be the consumer. No cne is
forcing him to buy any product, his being too sloppy to /
count or too laszy to investigate is no excuse for handing .
his responsibility to the goverument. I agree that when
& packege says four slices &nd has only three, this is
clear fraud. But you sacrifice the right of 8ll menu-
faoturers to decide their business technique in order
to obtain an assured slice of pineapple. If the con-
sumer would thinkingly and carefully deal with honest
companies, no one but the dishonest would be hurt . . . .

The rights of the weslth-creator must not be
sacrificed for the alleged seocurity of an uninformed
public, and it is here that your magazine could
honestly benefit your subscribers . . . not by cryin
for more govermment control, but by revealigﬁ deceptive
practices of certain companies and leavi he decision
10 the a@naugar« Consumers need information, not
regulation.l
This viewpoint ie believed to be representative of others.

In view of this opposition, current practices in consumer buy-
ing needs t0 be examined to determine whether governmental
regulation is justified. To do this, a number of areas havs
been studied, particularly those that President Kennedy

emphasiged in his speech.

91bid.

101etter from "Reader's Reports," Consumer Reports, XXVIII,
No. 8 (August, 1963), 362, 405.



According to Dr. Harold Aaron, Consumer Union's medical
advisor, the “"commercial pelicy of this nation invites anyone
with initiative to enter the market place and sell whatever
he can, short of harming his customers--and it need not be a
better mouse trap, If it can be artfully enough promoted, it
need not work at all."ll 7This doctor's words appear to be
substantiated in studying misleading advertising.

Dannon Yogurt has been promoted as & medicine with many

properties, and the advertising claims that "it is known as
nature's perfect food that science made better."l? In addition,
it was claimed that it would correct poor eating habits, haw
intrinsic reducing properties, anti-bilotiec properties, pro-
phylactic or therapeutic values, and except in the plain form,
contains fewer calories than the same quantity of milk. Under
investigation by the Federal Trade Commission, the company
offered the evidence that the World Book Encyclopedis referred

to milk as the "most nearly perfect food® and that it was "mere

puffing and not illegal to call yogurt a perfect food."13 e
Fr0 witness, a professional in nutrition, testified that yogurt

when analyzed was found to lack certain well-defined nutrients,

llspeech of Dr. Harold Aaron before National Association of
Broadoasters, »Pruth and TV," Consumer Reports, ZXVII, No. 3
(March, 1962), 147.

13“Yogurt Challenged as Medicine,* Consumer Reports, XXVII,
No. 10 (October, 1962) 479.

131pi4d.




and thet a person who ate nothing elese would not be able to
maintain his nutritionsl status. For this reasen, yogurt could
not be considered & perfect food.14 ohis was not only false
advertising, but the c¢laims could be bharmful to those who were
led to depend on yogurt, rather than on proper medical care, for
treatment. Clearly, the public needs to be protected by legis~
lation on any practice where health is involved.

Any television viswer is familiar with the giant advertis-
ing campaigne for majér brand aspirin. Oliver Fields, of the
American Medical Associationt Department of Investigation,
testified before the Senate Speciml Committee on Aging in the
88th Congress that "aspirin tableis are all {the seme® and that -
consumers might as well buy the chesper brand.l? Dr. Robert B.
Shank, chairmen of the American Medical Association)s Council
on Foods and Nutrition, spoke out against medical gquackery,
particularly in advertising to the aged. Included in his in-
dictment were the meny vitamin-mineral distributors. "The
vast majority of these," he said, "contain elements not needed
in human nutrition or not shown to be lacking in conventional
diets.,n16

l41pig.

15#Preuds Against the Aged," Consumer Reports, XVIII, Wo. 3

161pid.
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These doctors argued that the public does not get enough
information, though it does get far too much misleading ine
formation about medical frauds that "may be lurking around any
corner, behind any knock on the door, and at the other end of
the line when the telephone rings."l7 The AMA's Oliver Fields
expressed concern over the lack of regulation of people who
advertise medical services.

Two areas of new legislation were put before the Specisl
Conmittee on Aging. Commissioner George P. Lafriek, of the
U. S. Food and Drug Administration, cited the need for tighter
contrels over cosmetios, medical devices, and barbiturates,
as well as increased factory inspection. Chairman Paul Rand
Dixon, of the Federal Trade Commission, said his agency needs
authority to issue temporary restraining orders sgainst al-
legedly fraudulent or%misleading advertising, and a Post Office
official said similer outhority is needed in volicing direct
nmail frauds.

In these requests for added legislation or regulation by
the government, 1t should be noted ¥hat in no inetance is action
asked againet the consumer; the felt need is for control of the
products to insure the safety and health of the purcheser, who

cannot always have the means of detecting frauds in products.

ITTpia.



Deceptive packaging is another current practice that is
without regulation in many areas. Until the recent evolution
of the package into a salesman, the chief aim of packaging laws
has been taken for granted to be protection against short weight
and slack £111.18 fThese laws consist of provisions in the
Yederal Food, Drug and Cosmetic Act of 1938 and in the regulatory
powers of the U. 3. Treasury over liquor and tobacco products.
At the state level, the laws in effect are the weights and
megsures statutes, some of them passed many years age.

The intent of these measures was to protect the consumer
from such diehonest gilmmicks as: economy sizes that cost more;
meaningleses size terms such as "king,” "jumbs,” "super," and
"glant;® meaningless descriptions in terms of an undefined
munber of servings; pictures on front panel misrepresenting
the contents, and phony bargain implications in the form of
"cents off.” Court experience, however, show that the intent
of ailaw ie too often lost in interpretations masde of it by
the court or by enforcement agencies.l9

Another weakness in Federal laws for consumer protection
is that those dealing with packaging and weighits and measures
apply only to food, drug and cosmetics under FIA jurisdiction
and to tobacco and liguor products under the Treasury. This

18¢peceptive Packaging," Consumer Reperts, XXVII, No. 7
(July, 1962), 358. ' =eRoER2, ’

191p14.
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leaves out such products as paper products, detergents, soap
(specifically exempited from FDA control), household cleaners,
soap pads, scouring powders, glue, shoe polish, nails, twine
rope, pins, needles, thread, yarn, bleaches, fabric softeners,

elastic materials, rubber gauds. plagtic products and so on. goff?ﬁgq
:‘ﬁ s

¥

celerateakin fng@ yreparatian and greaervatign within recent
years. The variety of fruilts and vegetables available in
supermarkets throughout the year is possible through the use

of sprays and dusts which growere use 10 combst insects, weeds,
and other pests, and plant diseases. MNany types of preservatives
make it possible to market a nuch wider variety of foeds.

Some of the most common food additives are nutrient supple-
ments, non-nutritive sweeteners, preservation, emulsiflers,
stablizers and thickeners, neutralizing agents, flavoring agents,
and bleaching agents. These additives, in most instances, im-
prove value and gquality of foods; the danger is that an ace
cumulation of chemicals added to several different foods eaten
at the same time by a person might be detrimental.?l Clearly,
the only way to protect an individual ageainst such & contin-
gency would be to probibit the addition of such food additives.

20y, s. Department of Health, Education and Welfare, What
Consumers Should Know About ?aoa<ﬁda*~;ves, Pamphlet (Washing
Ton, 1960), P+ 2+

2l1pid.
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The average consumer has no way of determining the chemical

content of the food which he eats.

ki Intangible Goods

The purchaser of consumer goods can, because they are
tangible, exercise more judgment than in the purchase of in-
tangible goods or services such as insurance, credit or housing
coste. In the field of insurance the larger companies are very
closely regulated and, as a rule, follow good business prectices.
Many emall companies, particularly in the field of hospitalization,
have insdequate reserve funds to carry out their 0bligations.22
Texas insurance lawe at the present time have been strenghened,
but the mails are flooded with advertising of various types of
insurance from out-of-state eam@anies.ga Uniform national legis-
lation would be the source of remedial action.

Wil _..", In an artiele in U. §. News and World Report in February,

,;;?Q.ﬁ1954, some misgivings were expressed sbout the amount of ine

debtedness in the United States.24 The fastest rising portion
of private debt has been in borrowing by individuals and J
families. Mortgage debt has climbed from 27 billion dellars in
1945 to nearly 238 billion by 1963. Consumer installment and
personal debt has risen from about 6 billion in 1945 4o nearly
70 billion dollars today.25

220ne Dallas Morning News, July 18, 1963.
231pid.,

~ 24u1g Private Debt Too Big?" U. 8. News and World Report,
IVI (Pebruary, 17, 1964), 50-52, ’

251pid.




borrow and pile up debt. One can now dbuy & new car with a
small down payment and get "standard" terms of 36 months to
pay the balance. A house can be purchased for little or no
down payment. The mortgage can run for thirty-five years, or
even longer. Many merchants offer "nothing down, 30 months to
pay" on furniture and appliances. The housewife has a charge
account or a "revolving credit" that opens up entire department
stores to "on the cuff" buying.26

The load consumers bear in carrying this debt is growing h
steadily heavier. Consumer debt payments, for principal and ﬁf
interest, last year exceeded 59 billion dollars. The danger
to the consumer in this is that the cost of consumer credit is
usually disguised, and the borrower will often pay, unwittingly,
a staggering rate of interest.27

A number of examples illustrate how the hidden interest
charges operate. A federal employee in New Mexico bought &
television set for $285.55, at the rate of $14.00 per month.
Nothing was said about interest, credit, or finance charges by
the dealer. Over the course of ten months he paid $147.30.
Only then, looking at fhe paper he had signed, did he discover

261pi4.

2TwWhen You Borrow . . « Watch Those Interest Rates,”
Reader's Digest, IXXXIII (November, 1963), 157.
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thet he still owed $206.22. He bad been charged $67.97 to
finance the purchase, an annual interest rate of 33 per cant.28

A mechanic in Texas bought $1,812.80 worth of household
furniture on the basis of 36 monthly installments of $56.34
sach. After he was unable to meet his obligation, he stopped
to figure the cost of financing, which in this instance was
$477.24, & true annual rate of 19.4 per cent.2d

These borrowers, like millions of others, are victims of
a coredlt system cleverly conirived. The traditional way of
stating the cost of credit is in terms of the annual interest
rate, the cusiom of business and home mortgages. In consumer
aeredit, however, the cost of credit is toe often figured in a
deceptive manner o make the cost of borrowlng appear cheap
when in reality it ls deceptively high. Four mein methods are
used in doing this:

1. The Add-On--Banks may offer a loan at the cost of
$6.00 per $100.00, adding the interest charge right away onto
the principal which is then repaid in twelve monthly install-
ments. Because the borrower is dieadily paying the loean over
the course of the year, the aversge amount of his loan is about
$50.00; yet he pays & full $6.00 interest on $100.00.

2. The Disoount--In thie case, the interest charge of
$6.00 per $100.00 is deducted when the loan is made, ®so the

borrower aotually receives $94.00. In this manner, he is being

281pig. 29Tbid.

AP



14

charged $6.00 not on a full $100.00, but only on $94.00, in
addition to paying interest on parte of the loan after they
have been repaild. This method ylelds a higher return rate of
interest than the add-on charge.

5., Honthly BRate--Small-loan compenies often quote interest
rates of l¥ to 3% per cent per month. Although such rates make
borrowing sound cheap, loans are usually made over & period of
months, and the true annual rate will range from 18 to 42 per
cent.

Revolving credit accounts come under this category of
monthly rates of interest., In credit acocounts interest is
called “service charge." Many customers bave no ides that they
are really paying 18 per cent interest for the convenience of
charging.

4. XNo Interest Rate Quoted~-Here the seller sets up the
amount of down payment and of the instalimente to be pald over
a period of time. The total credit cost may not be mentioned
in the contraset. In today's competition for the customer's
dollar, many large sales are on the basis of no down yaym»nt.39

The oredit charge may also be leaded with extras--processing
charges, service charges, high premiuma for insurance.

One reason advanced for these praotices is that consumer

installment buying cannot be financed by the seller on the

301pid,
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basis of 6 per cent interest. Edward Gudeman, Under-Secretary
of Commerce, points out:

Under the conditions applying to a modern installe

ored1s hargs 3 o myih--and the publio chould be

%gagiagft%§i Consumers should know the real cost

It is at this point that the oconsumer needs protection
by legislation. It cannot be denied that many borrowers are
careless; they sign blank contracts, fall to ask the most
elementary questions, neglect to read the fine print. Consumer
education can be one way of meeting this problem, but even the
prudent, educated individuel can bave difficulty in determining
whether 1t ies cheaper to take an "add on" rate of $64.00 per
$100.00 from a bank, or a 1k per cent per month rate from a
small loan company, or a down-payment, installment loan from &
furniture deamler. Even one not veraed in finance can tell from
the enormous amount of money invelved in installment buying--
consumer debt in 196% was about 63 billion dollars, with $13.00
out of every $100.00 in after-tax personal income going to pay
installment loans 2--that the nation's economy is largely based
on oredit buying. Both public and private intereat, therefore,
are involved in the guestion.

In the field of protective legislation, Senator Paul H.
Douglas of Illinoie has attempted to provide a standard method

of credit-labeling to make price comparisons meaningful, through

311pi4. 321914,
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e truth-in-lending bill. Cosponsered by nineteen other
Senators, the bill would require that lenders state finance
charges in two different ways, in dollars and cents, and also
8s & simple annual rate.’? The information would have to be
given to customers in writing, before a transsciion was closed.
Then, if the customer felt that he needed the goods sufficiently
he might be warranted in paying a high rate of interest, but
at least he would be aware that he was paying it.

The bill has met with various reactions. It has the
support of credit unions, savings and loan associations, con-
sumer groups, and trade unions. Oppositien has come from
retallers' asseciations, automobile dealers, small-loan
companies. The National Association of Mutual Savings Banks
supports the bill, while the American Bankers Association
opposes it.34

;/Muah more materisal iz availlable to support the late Presi-
d@nf Kennedy's siatement thal rational choice in the purchase
of consumer goods would reguire the skillé\pf the "amateur
electrician, maehanie,ichemist, toxiealogiét, dietitian, and
mathamatician,"35 and &hat new legislative authority necessary
for added consumer protection is necessary. Consumer pro-

tection, it should be added, in this sense does not mean

331p4d. 341pi4.

35House Document No. 364, op. cit., Pe 3.
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price~fixing; it means legislation to prevent the seller from
using daaept#ve meana in advertising or in credit rates cleverly
wmmm&f;”ff;

The main pAQQ;QQ of this chapter is to point out the
problems that exist in today's economy as far as consumer
proteotion is concerned, and to show that c¢onsumer protection
ia necessary if the market economy is to function properly. 1In
the study, as & whole, the purpose ie to present the major laws
for consumey protection in Texas in the existing economy and
determine the extent to which they meet consumer protection
standards and where they fail to meet such standards.

In presenting the laws of Texas for consumer pretection,
it should be noted +that meany laws have been passed Uy the
Federal government. These laws, however, apply 1o goods in
interstate commerce; the consumer must depend upon the state
and local govermnment for protective legislation in many areas
not involving interstate trade. To supplement the federal
legislation, it is very important that each state bave adequate
legislation and that such information be readily available to
the public.



CHAPTER II
CORSUMER PROTECTION IN TEXAS

The question is how well ls the Texas consumer protected
by State law in his spending activities? Does the law provide
adegquate protection or are there areas wherein he lacks pro-
tection? To provide an adeguate answer, it is necessary to
examine consumer protective laws by type and category. Such
an examinaticn of consumer protection at a8ll levels--food,
medicine, public facilities and services, cosmetics, in-
surgnce, weights and measures, financial and credit institutions,
utilities, securities, and transportation-~is the primesry in-
terest of thie study. These levels of consumer spending will
be separately investigated in conjunction with a further study
of the problems that exist within each category.

Food
Purchasing food today is much more aomyliaated than it
was even a few years ago. Fewer and fewer people raise their
vegetables, fruits, and meats; nearly all of them depend upon
the corner grocery or the large supermarket. Frozen foods,
packaged meats, food products, and fresh vegetables shipped
in from hundreds of miles away complicate the buying situation.

18
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The food purchaser cannot always depend upon the senses,
sight, smell or touch, to determine what is a good buy, or if .
& preduct has been prepared in a sanitary manner, is aorreat}
in weilght, or is free from harmful additives. However, the
modern bomemaker "commonly gives more attention to good ap-
pearance, uniferm color . . », 1lack of visdible demage . . .
than she does to food quality and nutritive values."l In the
purchasing act, the consumer must often rely entirely on the
consumer laws thati specify certain standards for quality,
sanitation and labeling.

In Texas the basic and most general law regulating the
sale of food is Article 44765, Texas Food, Drug and Cosmetic
Act.2 Enforoement of this law end other laws pertaining to
the protection of the consumer in these fields is under the

direction of the State Health Officer, with a Division Director.
This director keeps his office and laboratory in Austin; makes,

publishes, and enforces rules consistent with the law, adopts
standards for foods, feod products, beverages, drugs and in-
guires into the quality of thé foods and drug products manu-~
factured or sold or exposed for sale, or offered for sale in
the State.’ To enforce the provisions of this Act, he may

1“Paiaama in Our Poods-~Chemical Additives," Consumer
Bulletin (Washington, N, J., 1962-.1963), XXXVII, 12,

2pexas Food, Drug and Cosmetic laws, Art. 4476-5, p. 14.
3Tvid., p. 1.

.
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appoint two inspectors who will make inspections and perform
other required duties. With the consent of the State Health
Officer, he may appoint two mssistant chemists, and additional
inspectors and assiatants.4

Por the purpose of definition, & food "means (1) articles
used for food or drink for men, (2) chewing gum, and (3)
articles used for components of any such article."? Article
4471 specifies that

No person or corporation within the state mey manu-
factufe for sale, bave in his possession with the
intent to sell, offer or expose for sale, or sale or
exchange ang article of food which is adulterated or
misbranded.

Article 4476-5, Section 10 specifies that

A food shall be deemed 10 be adulterated (1) if it
bears or contains any poisonous or deleterious sub-
stence . . . injurious to health . . . (2) if it

bears or contains any added poisonous or added
delterious substance which is unsafe . . . (3) if it
gontains . . . food additive which is unsafe , . .

(4) or if it consists in whole or in part of & disessed,
contaminated, filthy, putrid, or decomposed substance,
or if it is otherwise unfit for focds . . . .

(1) If any valuable constituent has been in whole or
in part omitted or abstracted therefrom; or (2) if
any substance has been subatituted wholly oriin part
thereof; or (3) if damage or inferiority has been
concealed in any manner; or (4) if any substance has
been added thereto or mixed or packed therewith so as
to inorease iis bulk or weight, or reduce its quality

41v1d., p. 2.
5Ivid., p. 14.
6vernon's Code of Givil Statutes, Art. 4471, XIIA, 324.
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or strength or make it appesar be%ter or of

greater value than it 48 . . . .

Misbranded foods generally are those whose labeling is
false or misleading, or which are offered for sale under the
neme of another food, or in a container made to be misleading,
or if an inacourate statement of quantity of the content in
terms of welght, measure or numerical count .8

Obviously, the food manufacturer is the one held responsible
for carrying out these provisions. The Director of the Division.
of Food and Drugs of the State Department of Health is charged -
by law with the enforcement of them. It is his duty to |

Inguire into the quality of the foods mmnufactured

or sold or exposed for sale . . . and for such

purpose he may enter any creamery, factory, store-

room, or place where he has reason to believe foods

are prepared, gsold, or offered for sale or exchange,

and open any cask, tube, jar, bottle, or peckage con-

taining or supposed to contain any artiocle of food

» « « Bnd examine or cause t0 be sxamined the contents

thereof.9

Whenever a duly authorized sgent of the Commissionsr of
Health finds or bas reason 4o believe that food is adulterated
or misbranded, he shall affix a tag or other appropriate mark-
ing. When an article is so tagged it cannot be removed from
the premises or disposed of by ssle or otherwise. If further

anglysie shows the article to be adulterated or misbranded,

Trexas Food, Drug and Cosmetic Laws, Art. 4476-5, p. 23.

81bid.
91pid., Art. 4466, p. 1.
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petition for an order for condemnation of such article is made
to the district court in whose jurisdiction the article is
located.1® In mddition, a temporery or permanent injunction
restraining any person from violating the provisions of this
act may be applied for in the distriot court where the offense
oecurred.ll
If the adulterated or misbranded article can be corrected
by proper labeling or processing, it may be corrected by the
claimant under the supervision of en agent of the Commissioner
of Health. If it cannot be corrected, it must be destroyed
at the expense of the claimant .12
No oriminal proceedings will be started if the adulterated
or misbranded article is voluntarily destroyed.l? -
In the case of minor viglations, whenever the Commissioner
of Health believes that a suitable written notice or warning
adequately serves the public interest, it is not required that
such violations be reported for the institution of proceedings.i4
#ithin the law, there are specifie provisions governing
the standards of quality, sanitation and safety of specific

foods. Following is en examination of these laws.

101pid., Art. 4496-5, p. 19.
111pia. 121p1d., p. 20.

131pia. 143pid., p. 21.
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Keats

The consumer has a two-fold interest in the regulation
of meat and meat products., He dédsires meat that is both
edible and free from disease-carrying bacteria and elements.

In order to make this possible, it is essential that the
state have regulations under which meat is slaughtered, proc-
essed and sold, and regulations on the quality and condition
of the meat iteself. Pollowing are the regulations governing
meat, meat by-products and prepared meats as to the cleanliness
and regulation of the processing, handling and labeling.

Article 44765, Section 10, specifies that meat from an
gnimal is adulterated if

+ » « 1t is the product of a diseased animal or an

animal which has died otherwise than slaughter, or

that bas been fed upon the uncooked offal from a

slaughter house; or if its container is decomposed,

in whele or in part, or any poisonous or deleterious

subetance which may render the contents injurious

to health.l5

Chemicals are often added to meat to produce and retain
& fresh looking color. Cases of poisoning have occurred from
this praatice.16 However, use of chemicals is controlled with
the specification +that meat is also adulterated if

s+ o « 3t be fresh meat and it contains sulphites
sulphur dioxide, or any other chemical praservation
which is not approved by:the United States Bureau of
Animal Husbandry or the Commissioner of Health.l7

151pia., Art. 4466, p. 21.

315"Peiacné in Our Foods—-Chemical Additives,” op. cit.,
p. 13. -

177exas Food, Drug and Cosmetic laws, Art. 4466, p. 21.
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Inspectors are provided by the State Health Department
to inspect all slaughter houses, meat canning, sausage facto-
ries, salt packing, rendering, or other such establishments
dealing in meat products.l8

If these eastablishments do not conform to the sanitary
standards and quality specifications of the law, the inspectors
are "authorized and empowered to condemn meat or meat pre&ucta.ﬂlg
If condemned, these products cannot then be s0ld for human con-
sumption.

In order for meat to be s0ld in Texas, it must bare a
stanp specified as the Texms 3tate Approved Establishment
Number « This stamp ie applied by &n authorized person
of the State Health Depariment to meat or meat products which
aere found to be wholesome, healthful and fit for human con-
gumption.2C

The law prohibits the use of the Texas State Approved
Establishment Number, or any other label or device regarding
the aaféty, the sanitary or wholesome quality of meat to be
sold for human consumption, in any manner which is misleading.2l

Section 14, Article 4476-3 gives the State Health Officer
the suthority to revoke the license of any violator of the
use of the Texas State Approved Establishment Number.22

18yernon's Code of Civil Statutes, Artic4476~3, XIIA,
334430,
191vi4. 201pi4d.

211pid. 227pid.
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Milk

Milk and milk products are & major part of most daily
diets in the United States. It provides many necessary
nutriente needed by man, but unfortunately is a veritable
breeding house for harmful bacteria. These bacteria may get
into the milk from & diseased animel or from human contact
with milkS’ Por these reasons, sanitary dairy products and
quality control are very important to the consumer.

Information labeling is also necessary so that the shopper
mey be able to determine Jjust what it is be is buylng. One
has only to vieit the supermarket to find several types of
milk, such as Homogenized, Vitamin D, Grade A Pasteurized,
Portified Skim Milk., Half and Half, Coffee Cresm or Whipping
Cream are among the different types of cream that can bve found.
An investigation of the Texas lawe has not found any specific
law defining the different types of cream or requiring that the
butterfat content ve shown onthe label of various creams.

While Texas Dairy laws are definitely lacking on spyecifio
deiry producte in requirementis for labeling and definition, the
statutes governing sanitetion and guallty control in the manuw
faocture and sale of dairy preducts aypéar gquite thorough.

To examine some of the basic laws governing the sanitation
and quality centrol of dairy products, a beginning can be made

23Harold S. Diehl, Textbook of Healthful Living (New York,
1960), pp. 110-111. ~
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with Article 4474, which specifies that no person or agent
shall sell or expose for sale any unwholesome, watered,
adulterated, or swill milk or milk from cows kept on garbage.
Cows must be free from disease and kept from contact with any
family which may have an infectious disease.24

The Commissicner of Agriculture, his inspectors, or agents
are suthorized to enter any creamery, cheese factory, building
or premises or any place where dairy products are handled for
the purpose of securing samples to check for butterfat content
and standard weights and measures. All glassware and measuring
devices found not to be standard in capacity shall be destroyed
by the Commissioner or his agents. Violations of any of these
requirements shall be reported to the county or district at-
tarn@y.25

Further regulations governing quality of dairy products are
specified;

Milk for sale must contain not less than 84% of milk

MTk or saie may mot be obtained From soms wiinin

fifteen days before or five days after calving; or

auah‘parie as may be negaag%ry to render the milk

practically colustrum free.

Cream is defined as that portion of milk which contains

not leses than 18 per cent milk fat, and the acidity of which
is not more than 0.20 per cent expressed as lactic acid.27

241exas Food, Drug and Cosmetic Laws, Art. 4474, p. 3.
251b4d. 261pid., Art. 165-3, p. 40.
2T1vid.
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Skim milk is milk from which a sufficient portion of
milk fat bas been recovered to reduce its milk fat percentage
to less than 3% per cent.28

The law further specifies that)

Milk products shall be taken to mean and inelude

Skin milk, reconstrusled or recombined milk, milk

§§§§f§§§§&»§ngaﬁﬁgﬁggﬁliiggfagﬁggﬁx2 éh@aigeaire“m'

gimilar products.29
Each of the above types of dairy products is defined by law.
For example, Vitemin D milk is milk of which the Vitamin D
content has been increased by a method and in an amount
gpecified by the State Health Officer.30

Milk ie diffiewlt to obtain, transport, or deliver in a
sanitary condition. However, disease producing germs found
in milk are easily killed by heating milk to a temperature
which does not change the fodd value (pasteurization), The
number of states passing legislation requiring pasteurization
of all milk or milk products sold t¢ the public is increasing
every year. > However, Texas is among those states that allow
for such products to be so0ld in the raw state.

The specifications for the production of raw milk products

are based upon quality standards, according to safety, to food

281pi4., 297pi4.
301pid., p. 41.
El})iehl [ pﬁ . 110"‘*111 *
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value, and to sanitary conditions of production and handling.
Grades are "A," "B, *C0," and "D," and must be based upon and
in barmony with the current United States Publio Health Service
Milk Ordinance, with first quality grade "A," second quality
grade "B,", and so forth.’?

Under Texas law, for milk to be sold as ﬁast&urixed, it
must be heated to 1429% for & period of not less than thirty
minutes. The State Health Officer determines the grades of
Pastenrized milk and pasteurized milk products by ctandards
of safety, of food value, and of sanitary conditions under which
the milk is handled and produced. Grades are "A," "B® and *C,"
and must be based upon and in harmony with the specifications
for these grades of pasteurized milk and milk products as set
forth in the current United States Public Health Milk Ordinance.’’

In order for any firm, assoclation ar'ccrporation to use
any grade "A,n n"B,» #C.w gr *D* label in the sale of milk
products, it must first maka'aﬁylieutian for a permit to the
City Health Officer in the incorporated city where it is to be
gsold., If the label is to be used in the sale of milk outeide
the oity limits, then application for permit is made to the
County Health Officer in the county where it is %o be s0ld.’4

32pexas Food, Drug and Cosmetio Laws, Art. 165-3, p. 42.
331bidw, F?& 43“‘421
341p1d4., p. 43.
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¥o milk or milk product produced or offered for sale
within the State of Texas may carry the label "A" or "B" or
any other type of label which is misleading or which does not
conform t0 the definitions and requirements of this act.?

| The State Health Officer has the power t0 revoke or re-

grade permite issued by any local health officials, when
examination finds that such permit for the use of any grade
dees not conform to the specifications or reguirements pro-
milgeted by him in conformity to this act,®

The penalty for violators of any provision of this act
shall be a fine in the sum- of not less than $25.00 nor more
than $200.00, and each separate violation shall constitute a
separste offense .o’

Fresh Pruits and Vegetables

In buying fresh fruits and vegetables the consumer is
interested mainly in the grade. All fruits and vegetables
nave standard grades as established by law.’® However, the
terms used in grading are not sharply defined, and cen be mis-
leading to the consumer.

For example, tomatoes have two grades--fancy and choice.2?

Pexas standard orgnges and grapefruit bave four grades--fancy

®51pid. 361p14. 371vid., p. 45.
38yernon's Code of Civil Statutes, Art. 110, I, 278.
291v4d.
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bright, bright, fancy russet, and russet. The bright grade
differs from the fancy bright in that the bright may have a
texture not as smooth or fine as the fancy bright, and also

may have skin defecte. PFancy russet and russet grades differ
slightly from the first two in color.40 Pesches are graded by
number one and two. The grade ic determined mainly by the sigze,
color and ripeness. The variety must be named when ahipp@a,41

All fruite from both faney end choice gredes must be
sound and free from undesirable scars and demage from insects
or other causes.42

Every package of frult and vegetables offered for sale
or shipment must be plainly stamped with the grade and the
post office address of the person shipping the preﬁuce.4§
The grades apply only to those established by laws,

Culls are those that are too small in shape or size for
marking. They must be marked "culls," and shipped in separate
containers,44

Pruits are often plcked green and immature and colored
artificially %o look ripe. 43 mo safeguard the consumer from
harmful coloring matter, the law specifies that no manufacturer
shall use any dye or coloring for food except that which has

401p1d. 411pia., p. 276. 42144,
431bid., p. 277. 441p34,

45nPoison in Our Foods--Chemical Additives," op. eit.,
p. 13.
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certified by the United States Department of Agriculture.46
Before coloring matter can be added to food, namely frults,
it muat follow certein chemical requirements of the state
maturity test.47

Breads and Flour

No study of laws governing the manufacture and sale of
gpecific foods would be complete without the inclusion of
bread and flour.

Plour is defined as including shd limited t¢ flour eof
every kind made wholly or partly from wheat, but excluding
whole wheat flour made only from the whole wheat berry.48

The majority of flour purchased by ithe consumer bas hed
the hull of the wheat berry removed in the milling process.
Witk the removal of the hull, certain vitamin B complex factors
and other necessary nutritional factors are lost.49

Bread and flour enrichment is of primary importance bew
cause bread constitutes one of the main sources of calories
in the American diet. Texas is among the majority of states
with laws requiring that certain nutritional additives be added

46vernon's Code of Civil Statutes, Art. 110, I, 278.

4T1pi4.
48pexas Food, Drug and Cosmetic Laws, Art. 4476-1, pp. 4-5.

497.enna P. Cooper and athar@, Health and Disease (Phila-
delphia, 1958), p. 27.
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to 811 flour menufactured or sold in this state.’0 The law
gpecifies that to =sach pound of fiour, the followlng must he
addeds

Mot less than 1.66 milligrams of ¥itamin B

(Thiamin); net less than 6 milligrams of

g%gggizgoiggéééland not less than 6 milli-

These ingredients and amounts are in accordance with
the definitions of enrlched flour as promulgated by the
Pederal Security Agency.

The State Health Officer has the power 10 change the
specifications for ingredients to conform to the federal
definition o¢f enriched bread when promulgated or as from
time to fims emended, 22

The power to enforce this law ls given to the State Health
Officer. He, or any officer or smployee under his supervision,
shall have suthority to enter to inspect any "flour mill, ware-
house, shop or establishment where flour or bread is menufactured,
processed, packed, sold or held, or any vehiocle, and any flour
or bread therein; and all pertinent equipment, materials, con-
tainers and lahaling,53

50mexas Pood, Drug and Cosmetic laws, p. 5.
311via.

521pid.
53Ibid., PP. 8=Y.
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The penalty for violation of this act is a Fine not ex-
ceeding $100.00 or imprisomment for more than thirty days, or
both fine and imprisonment.>?

Article 719 governs the sanitation and quality of the
"« « o productlion, preparation, storage or display eof bdreads,
cakes, pies and other bakery products intended for sale for
human consumption . . . M99

Each bakery bullding must be * . . . elean, properly
lighted, drained, and ventilated."5® toilet and water closets
must be separated from the room where bakery producte are
produced or handled. Walls, floors and ceilings where dough
is mixed or handled muet be clean. HNo working rooms may be
used for washing, sleeping or living rooms.27

No employee is allowed to sit on any teble, bench, trough,
or shelf which is intended for the dough or bakery products.
Before beginning work, he is required to wash his hands and
arms thoroughly. No employee is allowed to use tobacco of any
kind where bakery productis are manufactured, wrapped or prepared
for sale. Every baker or employee must be free from any in-
fectious or contagious disease.”8

To insure that bread be transported under sanitary con-

ditions, the law specifies that the wagons, boxes, baaskets and

sd‘zbiao' p- 9- 551’01&., Pn‘ 72-
561pia. 571pi4.

581pid., p. 76.



other receptacles in which bread . . ., or other bhakery
products are transported, shall be kept in clean and whole-
some condition at all times and free from dust, flies, and
other contaminations,”?

The ingredients used in bread and the production of
other bakery preducts must comply with the provisions of the
law against adulteration and misbranding.50

Self-rising flour, being defined as a combination of flour,
salt and leavening ingredients, must meet certain specifications
for labeling and standards of quality. The label must bear the
name and domicle of the manufacture or dealer and the percentage
by weight of sach of the chemical leavening lngredients. Only
those leavening ingredients specified by law may be used as
such and these aggnts may not compose more than three ané one-
nalf per cent of the total weight of the flour.%1

Corn Meal and Grits
ILike flour, corn mesl makes up a large portion of many
daily diets in the southern states. Texas is among the

several southern states that require the enrichment of corn

meal and grits.sz
591‘&1&., P 735, GQXbiﬂ-!

61%'9 Art. 4‘476’ P. 10.
62¢00per, p. 27.
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The law epecifies that all corn meal or corn grite in-
tended for human consumption must be enriched with certain
ingredients in order to be sold in Texas. Each pound must
contain:

(2) not less than 2.0 m1111§rams and not more than

3.0 milligrams of Vitamin Bl (Thiamin)s (b) not less

than 1.2 milligrams and not more than 1,8 milligranms

of rivoflaving (c¢) not less than 16 milligrams and

not more than 24 milligrams of niacin, or niacin

amide; (d) not less than 13 milligrams and not nore
than é& milligrams of iron.63

Eggs

Laws affecting the production and sale of egge are
found in Article 1658,

Eggs are graded by standards of size as determined by
weighing and condition of the shell as determined by candling.
Gradez are in accorgance with the standards and grades pro-
mulgated by the United States Department of Agrioulture.54

All eggs offered for sale thet are not graded or weighed
shall be marked "ﬂngraaed.“65

All containers for eggs must be labeled according to size

and grade in distinotly legible face {ype, not less than one
fourth inch in height. The container must state the name of
the dealer or agent for whom the eggs were graded. If eggs

657exas Pood, Drug and Cosmetic Laws, pp. 10-11.
64yernon's Code of Civil Statutes, Art. 165-8, I, 476.
651pid.
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are offered for sale uncartoned, a sign showing the proper
grade and size must be in letters at least one inch high.éﬁ

The law provides that all containers in which eggs are
offered for sale cannot be deceptively labeled, or sdvertised
in & manner which indicates price withowt also indicating the
full designation of size and grade;67

Eggs must be labeled cold storage eggs if the eggs have
been under refrigeration for thirty days or more.%8

The authority for enforcement of the laws governing the
sale of eggs is given to the Commissioner of Agriculture. He
or any of his assistants may enter into any place of business
where eggs are held and secure samples of eggs and containers
for the purpose of determining whether or not any provisions
of the law have been violated.®?

Vielation of this act results in a misdemeanor and upon
conviction constitutes &8 fine of from $50.00 to §1,000.00 and
suspension of license for a period of nor more than 90 days.l0

Evaluation of Food Laws
In beginning the discussion of food, the basic need for
leglislation was pointed out. Although Texas laws in this

661pi4. 67144,
681p44, 691pia.

701pi4.
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category of spending are numerous and broad in scope, they
are definitely lacking within certain areas.

In summary, laws governing the production and marketing
of meat are quite strict. The same may be saild for milk
products, with the exception of the labeling of various types
of cream products as to butterfat content.

Iaws requiring that certain foods be enriched with vitamins
and minerals, where a need has been shown, appear to be adequate
when compared with other states. Texas 1o among the majority
of states reguiring the enrichment of bread; and among the
several southern states requiring the enrichment of corn meal
and grits. Oleomargarine, not heretofore mentioned, is also
smong the seversl types of food in which enrichment is re-
quired by law. Some brands of margerine have vitamin D add&d.7l
and all brands are required by Texas law to be fortified with
at least 9,000 United States Pharmacopeis Units of Vitamin A
per pound.T?

As seen, Texas law expliocitly prohibits deceptive labeling
of food as to quality and quantity. However, as pointed out
in Chapter I, the intention of the law and the actual appli~
cation of such mre often two different metters. For exanple,

the use of such nebulous adjectives as " jumbo," "glant,” and

7lpien1, p. 30.

73@@3&3 ¥ood, Drug and Cosmetic Laws, Art. 4476-2, p. 9.
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"economy" size may be confusing and mislegding to the consumer,
but the use of such terms has not been deemed in violation of
the law.

Another weakness within the food laws is the lack of
legislation pertaining to the labeling of canned goods, and
inadequate provisions requiring informative grading of fresh
fruits and vegetables. The use of such unclear terms as
"fancy bright® or "fancy russet" in the grading of grapefruit
mean little to the consumer. In the grading of tomatees,

" fanoy" and “cholice" are not informative and can be misleading
since "choice" motually means a grade inferior te "fancy.®

No legislation bhas been faund which applies to the major
problen area in the transporting, storage and marketing of
frozen foods. Once a food is frozen and then thawed, it
deteriorates rapidly. The poseibility of this occurring be-
tween the time the food is first frozen and the time it la
purchased does exist. The consumer has no way of knowing the
eondition of frozen foods at the time ofpurchase.

Medicine and Health
In 1961, Americans spent 5.7 per ocent of gross national
product on medical care. These expenditures included drugs,
physicimns eervices, dental oare, eyeglasses, hospital care,

nursing home fees and other professional services.

T38awin D. Goldfield and others, Statistical Abstract of
the United States (Weshington, D. C., 1863, p. 76,
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The primary concern here is how well the individual is
protected by law regarding the safety, quality and professional
qualifications of the above.

Drugs
The laws regulating the manufacture and sale of drugs

which do not enter into interstate commerce are found in
Article 4476-5 of the Texas Food, Drug and Cosmetic Act and

in the Dangerous Drug Act. Responsibility for the enforcement
of the drug laws set forth in the Food, Drug and Cosmetic Act
rests with the State Health Officer, and are primarily concerned
with drugs =01d on the retail level that are unsafe for self-
medication.

The term drug is defined as articles recognized in the
efficial United States Pharmacopeia, officlal Hemopathioc
Pharmacopeis of the United States, or official National Pormu-
lary or any supplement of any of them; articles intended for
use in the diagnoale, cure, mdtigation, treatment, or prevention

of disease in man or other animals.’4
Texas law, similar to the federal law governing drugs,

prohibits the manufacture, processing, packaging or selling
of adulterated or misbranded drugs.

Article 4476~5, Seetion 14, specifies that a drug is
adulterated (1) if it coneiets of a f£ilthy substance or is

T4pexas Food, Drug and Cosmetic Laws, Art. 4476-5, p. 14.



40

held or packed under unsanitary conditions or if the drug,

for the purposes of coloring enly, contains a coal tar color
other than one approved by the federal act; (2) if it is a

drug recognized in an official compendium and its strength
differs from, or its quality falls below the official standard.!?

Under Texas law, & drug is misbranded if the label is
false or mi&leaﬂing¢75

According to the Pederal Food and Drug Administration,
the labeling of drugs in package form is most essential 4o the
health of one consuming the drugs. The F. D, A. advises that
the label should be informative, indicating for what purposes
the medicine is to be taken, how much to take and for how long,
and when the medicine should not be taken.!!

Under Texas law, warnings must be shown on the label
against unsafe dosage, or for use by children where the use
might be dangerous, and the directions for safe dosage must be
plainly stated. The label must show the name and place of
business of the manufacturer, packer, or distributor, and must
eontain an acourate statement of the quantity of the contents
in terms of weight, measure or numerical count. The Texas laws

further apecify that all information must be prominently placed

T1vid., pp. 26-27.
7€1pid,., pp. 27-29.
77Read the Iabel (Washington, D. C., 1961), p. 18.
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and in laymen's langusge. If the drug contains any habit
forming drugs, its label must display the statement "Varning:
May Be Habit Porming.® If it is a drug seld only by pre-
seription, the label must bear the name and place of business
of the seller, the serial number and date of such prescriptions,
and the name of such member of the medical, dental, or veteri-
narian profession prescribing such prescription.T8

Any label not conforming to the above eriteria is deemed
misbranded under the law.

Purther regulations state that a drug is misbranded 1f the
drug or its container is so made or filled as t6¢ be misleading,
or if it is the imitation of another drug or if it is offered
for sale under the name of another drug.l9

An article sugpected a8 being adulterated or misbranded
may be tagged by authorized agents of the Cemmissioner of
Health, end court order for correction or condemnation of such
article may be sought through the distriet courts through in-
Jjunction. As in the case of foods, a suitable written notice
or warning of minor violations may be issued by the Commissioner
of Health where he believes such notlce will adequately serve
the public interest.80

T8nexns Pood, Drug and Oosmetic Laws, Art. 4476-5, pp. 27-

29,
To1pid.
801pid., pp. 18-21.



The exposure of Thalidomide "with its traglc harvest
of deformed children"®! shows clearly the need for adequate
legislation regarvding the manufacture and sale of new drugs.
Following the Thalidomide episode of 1962, the Federal govern-
ment passed the toughest regulation in twenty-four years govern-
ing the manufacture and testing of new drugs.52 In 1963, the
Texas leglslation passed similar legislation r@g&kding new
drugs.

Under Texas law, a new drug is defined as one whose com-
position is not recognized by qualified experts as safe for
uese under the conditions suggested in the labeling thereof,
or a drug that is recognized as safe under the conditions of
the labelling, but has not been used to a material extent for
a material time.83

Under Texas law, a new drug gualifies to be sold when an
application has beoome effective under Section 505 of the Fed-
eral Act, or when not subject to federal law, an application
must be flled with the State Coumlssioner of Health giving a
full report as to the investigations ceoncerning the safety of
the drug. If the Heselth Officer is neot satisfied as to the
drug's safety, he can refuse to permlt the application te becoue

8lwaAnother Drug Inquiry," Hewsweek, IXIII, No. 8 (February 24,
1964), 57. ,

821b14.,
8370xas Food, Drug and Cosmetic laws, Art. 4476-5, p. 15.
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effective. However, it should be pointed out that the above
law does not apply to drugs used by qualified persons for
investigational purposes.B4

Texas legislation regulating "dangerous drugs" is distinot
from that covering narcotics. The Texas Dangerous Drug Iaw
was enacted in 1959 and defines a dangerous drug as: (1) One
unsafe for self-medication. This law includes any drug which
bears the legend "Cautions Federal Iaw Prohibits Dispensing
Without Prescription (2) the barbituate, often referred to
as sleeping pills, or other drugs which preduce a hypnotic
effect.85 However, a drug centaining a barbituate or one of
its derivatives may still be e0ld if it is mixed with a suf-
ficient quantity or proyortion of another drug so as to
prevent the ingestion of a sufficient amount of barbituate
to cause & hypnotio or somnifacient effect;3® (3) central
nervoue system stimulants that are defined ss amphetamine,
desoxyephedring or compounds thereof, except preparations for
use in the nose or unfit for internal use are considered
dangerous drugs; and (4) certain other specified compéunds in-
cluding sulpha drugs and typhoid compounds.B7 It should be notead,
however, that the law is not limited to those named specifically

841vid., pp. 29-30.

85rexas Dangerous Drug law, pp. 3-4.

86rexas Food, Drug and Cosmetio laws, Art. 4476-5, p. 29.

87gg§§§,§p§ggr9uﬁ Drug law, p. 4.
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in the law. For example, Texms does not have a law exclusively
devoted to regulating retail sales of penicillin, however, *it
is possible for state officials . . . to declare that these drugs
by reason of their toxicity are not safe for use except under the
supervision of & practitioner licensed by law to administer such
drug, and they would be salable only on written or oral pre-
scriptions,n88

The law specifically forbide dispensing of dangerous drugs
except through the written or oral preseription of a physician,
dentist or veterinarian. The same requirements for labeling
of prescription drugs are required as specified in Article 4476
5, Section 15, of the Texas Food, Drug and Cosmstic Act.B9 fThe
prescription may be refilled only if it is so designated on the
prescription by the practitioner, or with the authorization of

the practitioner at the time of refilling.90
The phermacist must file and retain prescriptions, and upon

the written request of a duly authorized agent of the State
Board of Pharmacy, must make such files and records avallable
for inspection, and allow full inventory of stock on hand.91

All dangerous drugs manufactured, sold, or held contrary
to the provisions of this act are considered contraband and
subject t0 seizure and confiscation, and such drugs may bhe
dastrﬂy@d.gg

88yi11iam Pettit, Manual of Pharmaceutical Lew (New York,

897exas Pood, Drug and Cosmetic Iaws, pp. 27-29.

90rexas Dangerous Drug Iaw, p. 5.
911bid., p. 7. 921pid., p. 8.
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Violations of any of the provisions of this Act are subject
to a fine not execeeding $3,000.00 and/er imprisonment frem thirty
days to two years, Oubseguent violations are punishable by im-
prisonment from twe to ten years, and such verdiet is not sub-
ject to the suspended sentence laws.9?

The law specifies that only a licensed pharmacist may conduct
or manage a pharmacy or any other type of business for retailing,
compounding or dispensing any drug prescribed by a physlician.

The law also prohibits a drug store or pharmacy from employing
anyone other than a licensed pharmacist to conduct the dutiss
of a pharmecist.9%

Persons desiring to practice pharmacy must make applicetion
to0 the State Board of Pharmacy by presenting sworn evidence {that
he has. graduanted from a2 reputable university, college or school
of pharmacy, that he is at least twenty-one years of age, of
good moral charmcter, and a citizen of the United Siates. He
nust heave at least one thousand hours of practical experience
in a retall pharmacy under the supervision of a registered
pharmacist. He also is required to pass written, oral and/or
yraatiaai examinations in pharmecy and other subjects that may
be regularly taught in recegnized colleges of pharmacy.9?

931bid., p. 9.
947he Texns Pharmmcy lew, P. 6.
951b§&i, PP 7”90
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Upon completion of these requirements, he shall be
registered by the Board as posseseing the qualifications ree
quired, and shall receive & license to praatia@.gﬁ

Hegling Aris

In the field of the healing arts, there are a number of
elassifications. A physiocian may be either e medlecal doctor
or an oateopathic doctor. Chiropractors are authorized to
treat patients in a specific manner, but are forbldden to use
or prescribe medicine in the treatment of patlients. Optome-
trigts are concerned with eye ocare primarily through the
dispensing of glasses., Naturopaths are prohibited to treat
patients in any manner in the State of Texas.97

The issues among the various healing profeesions are not
always cleer as to the funetlon and scope of each particular
field. It is especially difficult for the average person seek-
ing treatment to determine his needs.

For example, Texme law, with one exception, sets up the
same qualifications for osteopaths as it does for medical
doctora. Both must be licensed by the State Board of Medical
Exanminers, and both are permitted to treat patients in the
same manner and are licensed to practice in hospitals. Yet,

the American HMedical Association members refuse to practice

961p14.

9TVernon's Code of Revised Civil Statutes, Art. 4590,
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if an osteopath is given permission to practice in a hospital
other than one maintained by osteopaths themselves.

It is no secret that a great deal of prejudice:. exists
within the ranks of the medical profession. With such
grumblings end professional jealousies, how is a layman to
conclude if such claims are based on scientific fact?

In Texas, Article 4501 specifies the gquelifications for
a medical doctor. He must have graduated from & recognized
medical school, be of good morsl character, and must have at
least sixty college hours other then medical study.?8

The law further specifies that he must be licensed to
practice by the Texas State Board of Medicel Exeaminers.99 411
applicants for license to practice in this state not otherwise
licensed (foreigners for example) under the provisione of the
law must successfully pass an examination by the Board of
Medical Examiners.l00

In order for an osteopath to become a licensed physician,
he must meet the same specifications, except that he is gradusted
from a bona fide school of osteopathy.l0l

98vernon's Code of Oivil Statutes, Art. 4501, XIIA, 538-
539. |

99Ipid., Art. 4498, p. 527.
1001p34d., Art. 4501, p. 539.
1011pid., Art. 4510, p. 557.



48

The term chiropractor is defined in Texas law as one who
employs "objective or subjective means without the uwese of drugs,
surgery, X-ray therapy or radium therapy for the purpose of
ascertaining the aligmment of the vertebra . . . and adjusting
the vertebra to correct any sublificetion . . . and charge . . .
noney or other compensation."102 Tt is unlawful for & chiro-
practor 40 practice his trade in Texas without reglstering in
the dietrictelerk's office of the county wherein his office
is located.l03 Phe certificate evidencing his right to practice
is issued by the Texas Board of Chiropractic Examiners after
examination by the Beard. Applicanis must be at lesst 21 years
of age, of good moral character, a graduate of a first grade
high school, and a graduate of 8 bona fide, reputadble chiro-
practic school.l04

Article 4544 sets up qualifications and requirements for
the practice of dentiatry in Texas. Applicants for a license
must have graduated from a reputable dental school, be of good
noral character, and be not less than 21 years of age. It is
the duty of the State Board ¢f Dental Examiners to examine all
applicants for license to practice dentistry in the State of
Texas.109

1021414, 1031p1a.
1041pid., Art. 4544, XIII, 100-101.

1051bg .
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In the field of eye care, the issues are not always clear
and are not yet setiled under law.

In Texas, there is currently a controversy between opiome-w
trists operating wunder their own name, and those practioing
under 8 corporative name, such as Texas State Optical or Iee
Opticel, Also, on a national scale, there ls a battle for
care of the eyes betwsen the Americen Medical Association
and eytomeﬁriats.lgs

An opthamalogist is a duly licensed physioclan who has
gpecialized in eye care. He may empley the same means as
the optometrist in examination of eyes for refractive error
and £illing prescriptions for glasses. However, being a duly
licensed physicisn, a large part of bis function is to treat
the eye for disease through drugs and other methods, and to

perform surgery when neceasary.107

According to Dr. Jack Morgan, an optometrist exemines
eyea for refractive error, recognizes but does not treat
diseases of the eye, and fills presoriptions for eyeglasses.l08
Under Texms law, the ¥practice of optometry is defined %o
be the employment of the objective or subjective means,
without the use of drugs, for the purpose of ascertaining

1061nterview with Jack Morgan, D. 0., Dallas, Texas,

10T1ni4,
108144,
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and measuring the powers of vision of the human eye an& fitting
lenses of prisms t0 correct or remedy any defect or abnormal
condition of vision.}09 fThe law specifically prohibits optome-
trists from treating eye disease or preseribing any drug or
treatment whatsoever unless the optometrist ls & regular licensed
physician,110

In order for a person to qualify for license to practioce
optemetry, he must be 21 years of age, a graduaste of & reputable
school of ophometiry, and meet any other requirements that the
State Board of Optometry deems necessary. 1l The Board, at its
own discretion, may refuse to issue or may cancel s license,ll2

The American Optometric Association, of which most ¢plome-
trists operating under their own name are members, prohibilts
the use of advertising smong its members, but corporative or
trade name companies are doing so. The Association feels that
an optometrist should be personally responsible t0 his pa-
tients.113

An opinion of the Attorney General in 1959 was to the ef-
feet that the "rules of the State Board of Optometry Examiners
seeking to prevent the corporste practice of optometry and the

109Vernont's Code of Civil Statutes, Art. 4532, XIII, 129.
110Tpid., Art. 4532, XII, 130.

1111b1d., Art. 4557, p. 134.

1121p13., Art. 4559, pp. 136-137.

1131nterview with Jack Morgan, D. O., Dallas, Texas,
M?y 30, 1964.
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practice of optometry under an assumed name, corporate name,
trade name, or any name under whiph an optometrist is licensed
to practice optometiry are valid since such rules and regulations
are not inconsistent with the statuatory provisions regulating
the practice of aytometry.ll4

This interpretation of the law was appealed and is now
awalting a ruling by the Lupreme Court.

An optician or opthamalic dispenser is one who ordinarily
£ills written prescriptions of optometrists or physiclans for
glasses, Under the law, he may measure interpupillary dis-
tances or make faclal measurements for the purpose of dispensing
or adapiing opthalmic prescriptions of leunses in accordance
with specific directions of a written prescription.ll® How-
ever, he is prohibited from the fitiing of contact lenses
unless done under the supervision of a licensed optometrist
or phyaioian«115 There are no laws ln this state which specify
the qualifications or professional training for opticians.
Technically, anyone may legally operate as an optician.

Under Texas law, anyone may sell or merchandise glasses

as long as the glasses have been selecied by their customers

1l4yernon's Code of Civil Statutes, Art. 4552, p. 130.

1151pid., Art. 4565g, p. 146.
1161p14., Art. 4552, pp. 129-130.
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without any aid of the merchant, either in person or in-
directly, or the provision of any mechanical or eye testing
machine, 117

Nursing Homes

Presently, an estimated %50,000 Americans are in nursing
homes.11® Over 700 nursing homes are operating in Texas, with
an additional 300 in the planning or building stage.ll9

With the abundance of such homes, the need for striet
regulation under law is necessary to assure the public of
safe and sanitary conditions, carried out by well~trained
staffs. A recent national survey found that "some nursing
homes are filthy, crowded and unsafe. Many are understaffed.
Their residents were ill-kept, neglected, undernourished and
in some cases, mistreated.d20

In Texas, such institutlions are d€fined as being estadb-
lishments which furnish food, shelter and minor medical care,
under the direction of a reglstered physician, to four or more
persons. The law excludes hospitals, religious homes, homes
furnishing only baths or massages, and homes operated by

licensed chirapraet@ra.lgl

1171p34., Art. 4565e, pp. 145-146.

118wgureing Homes," Consumer Reports, XXIX, No. 1 (Janu-
al‘y, 1994‘)’ 311

119Rovert Mayo Tenery, "Nursing Home Accreditation,® Texas
State Journal of Medieine, LIX (July, 1963), 651.

120nNursing Homes," op. cit., p. 31.
12lyernon's Code of Civil Statutes, art. 4442C, XIIA, 284.
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The stete Depariment of Health is charged with enforce-
ment of the law, and for purposes of inspection may enter
upon the premises of all nursing homes at all reasonable hours,122

In order to operate in Texas, all nursing homes must re-
ceive a license from the State Department of Health, and must
make application and include with the application affirmative
evidence of the ability to comply with the laws. Applications
for license are approved after inspection and invesitigation
by the Depariment of Health. Licenses must be displayed in
& consplouous place at &ll times.l2>

Whenever there has been a subsitantial failure 1o comply
with the law, the Department of Health may deny, suspend or

revoke any 1icense.124
In Texas, the Department of Health has the authorlitiy to

adopt, amend, promulgate, publisk and enforce minimum stendards
of the construction, sanitation, diets of residents, and personnel
of nursing homes.12°
The standards for comstruction includes plumbing, heating,
lighting, ventilaition and other aspects of housing conditions,
and must insure the health, safzty snd comfort of residents, 126
Standerds for sanitary conditions include water supply,
gewage, food handling and general hygiene, and must insure the

bhealth, safety and comfort of residents 127

1221p34., p. 285. 125114,
1241p44., p. 286. 1251pid., pp. 386-387.

1261p44, 1271p44.
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Diets are based on good nutritional standard and are re-
lated t0 the needs of each resident. Diets are also based on

physicians recommendations related to individual residents.128
The State Department of Health may regulate the number

and qualification of all personnel having responsibility for
any part of the residents' care, including management and
nursing staff.129

A major eriticlsm of nursing homes in general has been
that such services are inadequate for the need. One recoumen-
dation bas been that & properly staffed lnstitutlon should
inelude "an R. N. around the clock, sufficient L. V. N.'s, an
occupational therapist, & physical therapist, [ and_/ a
recreation director 30

Texas law does not specify a minimum staff requirement,
leaving the decision to the State Depariment of Health. It is
essumed that the staff needs vary according to the size of the
home. Obviously, a home furnishing facilities to 250 residents
would have greater staff needs than a home furnishing facilitles
to only ten residents.

Recently, the Texas Medical Association has anunounced that
it will cooperate with the American Medlical Assoclation and

American Nursing Home Association in accrediting nursing homes.

1281p14. 1291bid.
130nNursing Hoﬁea,” op. eit., p. 31.
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To this end, it has appointed a special committee to "look
into the problems of this State, and to assist in the imple-
mentation of programs which appear to be indicated.l’l

Hospitals
Por the purpose of administering the laws affecting

hospitals, a Hospital Licensing Director is appointed by the
Commissioner of Health. The Director must have at least five
years experience and/or training in the field of hospital
adminietration, be of good moral character, end a resident of
Texas for at least three years.l32

The Director, or any officer or agent of the State Board
of Health, may enter and inspect any hospital at any reasonable

hour to assure compliance with the law.l33

Before any person or govermmental unit may establish, con-
duct or maintain a hospital in Texas it must first obtain a
license from the State Board of Health Applications for
license must show evidence that there are one or more physicians
on the medical staff of the hospital and that such phyaiaiana
are currently licensed by the State Board of Medical Examiners.
The application may contain any other information as may be
reasonably required by the State Board of Health.135

13lgenery, p. 651.

133Vernaq§$@§ada of Civil Statutes, Art. 4437f£, XIIA, 274.
13510id., v. 277. 1341bid., p. 274.
1351bid., p. 275.
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Toeal health officers or other local officials must ap-
prove the applieation for its complimnce with city ordinances
of building construction, fire prevention, and sanitation.
Hospitals outside a city limit must comply with corresponding
state laws.136 |

The State Board of Health may revoke or suspend, deny or
cancel any license where 1t has found that there has been
substantial failure to comply with the provisions of the law.l>7

Any person establishing, conducting, managing or operating
g hospital without a license will be guilty of a misdemeaner
and ligble to & fine of not more than %100.00 for the first of-
fense, and not more than $200.00 for subsequent offenses. Each
day shall constitute a separate offense.1l38

Cosmetlcs
Cosmetic lews in Texas are contained within the Food,

Drug end Cosmetic Act, and are enforced by the Commissioner of
Health. He or any of his authorized agents have access to any
warehouse or faotory where cosmetics are manufactured or stored,
or any vehiocle used in the transporting of cosmetics, for the

purpose of inspection,t39
As in the case of food and drugs, agents may tag articles

suspected of being sdulterated or misbranded, and injunctions

1361pia. 1371pid., p. 276.
1381pid., p. 278,
139%exas Pood, Drug and Cosmetic Laws, Art. 4476-5, p. 34.
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for correection or condemnation of such cosmetics may be sought
through the county courts. Suitable writiten notice or warnings
of minor violations may be lesued by the Gammiasicner.140

A cosmetic is defined as being "(1) articles intended to
be rubbed, poured, sprinkled, or sprayed on, introduced into,
or otherwise applied to the humen body or any part thereof
for cleansing, beautifying, promoting attractiveness, or alter-
ing the appearance, and (2) articles intended for use &s a
component of such articles . . . .14

"Cosmetics are a mgjor American industry with an annual
volume of $1.5 billion."342 wWith the large variety of cosmetics
on the market today, and the olaims made by the manufacturers
concerning their product, how is the consumer te know which
olaims are true, and which merely reflect the talents of an
imaginative ad-man?

The advertising claims of almost any cosmetic product on
the market today will proclaim its beautifying and youth-
restoring effects on the user. "Along with the 'you-will-be-
more~beautiful-if-you-use-this-product' approach, glamour in
cosmetics . » . depends t0 & great extent on price. The more
expensive a produot, the more unattainable, the more glamourous
it becomes."143

1401pi4., pp. 18-21. 1411pia., p. 14.

6142331% Lee Smith, The Health Hucksters (New York, 1960),
pe. l6l.

143w Quote Without Comment," Consumer Reports, XXIX, No. 5
(May, 1964), 214.
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Many cosmetics claim to remove or banish wrinkles and
restore a youthful skin. However, & leading dermmtologist
gsays ", . . there is no known externslly applied preparation
known to medical science which will remove lines, wrinkles,
etc., from the skin.n144

In Texas, the advertising of a cosmetic in any false or
misleading manner is prohibited. PFalse advertising is con~
gidered as being all misrepresentations of a product for the
purpoee of inducing purchase.l4® However, evidence bas shown
that cosmetic manufacturers can profit from extravagant claims
while the "government develops the evidence neceassary 1o reach
a sound decision® on a product.l46

In addition to concern of valid advertising, the consumer
mst also oconsider the safety of content, sanitation and label-
ing of & cosmetic.

Under Texas law, a cosmetic is misbranded if:

Ry g g kg

labsl containing (l?ath@ name and place of business

of the manufactursr, packer or distributor, and (2)

Boiene, Mensure or Mimeritsl count . s +1 (o) 1f any

+ ¢ » information raguirea by «» . « this Act to appear

on the label or labeling is not prominently placed . . .
and in such terme as to render it likely %o be read and

1443mith, p. 164.
1457exan Food, Drug and Cosmetic laws, Art. 44765, p. 32.
1465mitn, p. 162.
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{59,

understood by the ordinary individuel under customary

conditions of purchase and use; &d) if its a@nt&i&gg

is so made, formed or filled as to be misleading.

A cosmetic is adulterated if it contains any polsonous
or deleterious substance which may render it injurious under
conditions of use prescribed in the labeling or advertising,
or under conditions of usual or customery use, This does not
apply to coal-tar hair dyes whose label bears the warning
nCautions This product contains ingredients which mey cause
okin irritation on certain individusls end e preliminary test
according to accompenying directions should first be made.
This product must not be used for dyeing eyelashes or eyebrows,
to do so may cause blindness;"+48 and the labeling of such
producte must beer adequate directions for preliminery tegting.

Purther definition of adulterstion is:

s « o« {b) 41f it consists wholly or in part of any

filthy, puirid or decomposed substance; (o) 1if it has

been produced, prepared, packed or held under un-

sanitary @@nditia 8 whereby it may have become con-

taminated . , . / or _/ rendered injurious te bealth;

(d) if ite contalner Is decomposed, in whole or in

part, of any poisenous or deleterious substance which

may render the contente injurious to health; (e) if

it i not a hair dye and it contains a ceal-tar color

other than one certified under authority of the Fed~

eral Act.l49

In recent yeasrs, the Food and Drug Administration has been

concerned with the use of toxic coal-tar dyes in lipsticlk.

14Tpexas Pood, Drug and Cosmetic Laws, Art. 4476-5, pp. 31-

32,
1481p14. 1491vi4,
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In 1960, fourteen coal-tar colore were tentatively bvanned by
the Food and Drug Administration,130 Cosmetics have not been
under the heavy restrictions of safety that drugs have been,
consequently, manufacturers of cosmetics have been able to
market their product without first proving their safety. As
& result, dangercus or potentially dangerous cosmetics have
been marketed that would never have been allowed t¢o go on sale
if th&y had haén offered aa’druaa. "Over the years sone
cosmetic manufecturers have failed to test their products
carefully and the results have been distressing and sometimes
disastrous.ni’l

In the fall of 1964, color regulations will go into effect
on the FPederal level, and manufacturers of lipstick, rouge,
eye-makeup, and other items will have to satisfy the F. D. 4. as
to their safety,l5?

Because Texas law forbids the use of coal-tar color other
than specified by the Pederal Act, it 1s assumed that the fedw
sral color regulations will also become effective in Texas.

Violation of any of the provisions of the Texas Food, Drug
and Cosmetic Act will result in a misdemeanor, and carries a
fine of not less than $25.00 nor more than $200.00 for the

1311pi4,, pp. 182-183.

152wpne Gonsumer's Observation Post," Consumer Bulletin,
XL, N¥o. 10 (October, 1963), 3.
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first offense. Oubseguent vielations earry a penalty of not
less than $100.00 nor more than $1,000.00 and/or imprisomment

for not more then one year.l5>

Weights and Measures

Woights and measures very closely concern consumer pro-
tection in buying. The acts of weighing and measuring are
repeated many times a day throughout our lives. The consumer
is slmost continuwally purchesing commodities by weight, measure
or numerical count.l?4 fTnis is one of the most vulnerable areas
in which the consumer may be defrauded. Common place facis are
often taken for granted, but the accuracy of our weighing and
measuring devices, or their sccuracy in use cannot be assumed.l53

Knowing that a bolt of cloth is forty yards long or that
a roll of wallpaper contains sixteen yards is not enough. How
is the buyer to know that in purchasing a bolt or a roll he
is getting the full amount called for, or that he gets a full
pound of butter or that the gasoline pump delivers a true five
gallan@?lss

5till another complication 1s the inoreasing use of pre-
packaged foods. In the majority of food stores today, meat is

153pezas Fopd, Drug and Cosmetic laws, p. 19.

50;54&aland Gordon, Economics for Consumers (New York, 1961),
P .

1551p34. 1561pid., pp. 507-508.




prepackaged for sale and the welght labeled on the package.
Such meats are seldom weighed at time of purchase. In in-
stances of prepackaging, the purchaser must depend on the
printed declaration on the label, unless he actually checks
the weight on soales.!?7 A swrvey conducted by the National
Bureau of Standards revezled that more than 80 psr cent of
prepackaged foods were of short measure.l1?®

Unfortunately, scales may often continue {o function after
they bave ceased to register weights correcily, and if correct,
may be used incorrecily.L??

In Texas the laws pertaining t¢ the regulation of welghts
and measures are enforced by the Velghts and Measures Divislon
of the Department of Agriculture., The Commissioner of Agri-
culture has the power and authority to enforce or cause en
forcement of the weights and measures laws. He shall appoint
a Chief Deputy of Weights and Measures and additional deputies
from time to time to serve as sealers as may be provided by
apprupriatiun.lﬁ@ County sealers and deputiecs may be appointed
by the County Commissioner Court. Those appointed by the court
have the same duties and responsibilities as those conferred
upon State sealers.l®l 411 sealers on all levels are given the

15T1pid.

158u Quote Without Comment," Consumer Reports, XXVIII, No. 5
(May, 1963), 206.

159@ﬂrdan, p. 507.
160pexas Weights and Measures law, p. 1.

1611pid., p. 4.
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same power as peace officers in matters pertinent Lo welights
and measures laws for the purpose of enforcing the law.lﬁg

Among the general duties performed by sealers and deputles
is the inspection and testing of all weighing and measuring
devices for accuracy. These devices include sceles, gasoline
punps, vehicle tanks, liquid and dry nmeasures, waler, gas and
electric meters. Deputies are also responsible for the check
welghing and measuring of package merchandise for the purpose
of ascertaining that full weight and measure is contained
therein,163

Every person, firm or corporation using or keeping for
use or offering for sale, devices for weighing and measuring
must have them inspected and marked correct by the sealer be-
fore they may be used, sold or kept for use or sale.164 7The
devices, by law, muat be inspected at least once a year and
the inspectors also have the power to weigh and measure packages
or amount of commoditles regardless of kind for the purpose of
sale.165

Whenever a device for welghing or measuring is found to
be incorreot and beyond repair upon inspection, it is condemned

and seized by the authority making the inspection. However, if

1621pi4., p. 2.
165;&$§w, Foreword.
164§g£§¢, r- 9.
1651pid., pp. 10-11.
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the device is susceptible to repair, it is to be marked with a
tag bearing the words "Out of Order." The owner has thirty
‘days in which to make repair, but cannot use or dispose of
the device untilit is corrected and has been re-inspected and
ascertained to be correct by the inspecting authority.l66

The standard of weights and measures in Texas are those
used by the government of the United States.167

Specifically, these standardes are as followss

1. The unit of measure of capacity is the astandard gallon.
A barrel consiste of thirty-one and one-balf gallons. %wo
barrels equal one hogshead. All other measures of capacity for
liquids are derived from the standard gallon by continued di-
vision by two, as to make half gallon, quarts, pints and gills.
Liguid commodities must be sold by liquid measure, exocepit for
immediate consumption on premises, or where there exists a
general consumer usage to express the guantity by weight, pro-

vided that such statement be accurate as to quantity.ls@
2. Standards of weight per bushel are apecified when

gertain commodities are sold by the bushel, and no special
agreement &8s to the measurement of the weights is reached. Por

example, barley is specified to be forty-eight pounds.169

1661p14,, pp. 11-12.
1671psd., p. 14.
1681pid,, pp. 15, 28.
1691b4d., p. 16.
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3, Standayds for solids are the peck, the half-peck and
gquarter-peck, all derived from the half bushel by successively
dividing by two. The standard bushel contains 2,150.42 oubic
inches. The law specifies that in measuring dry commodities,
they must not be heaped, but will be straight level with the

top of the aentain&r‘l7°

The law specifies that non-liquid commodities shall be
s0ld only by measure of length weight or numerical count. How-
ever, exceptions to this specification are that fruits, vege-
tables and other dry commodities may be sold by the standard
barrel or other methods provided for by law, and that barries
and smell fruits may be eold in boxes, and when customery,
fruite and vegetables may be sold by the head or bunch. 171

Commodities sold in package form must bear the net quantity
of content in terms of weight, measure or numerical count, along
with the name and place of business of the menufacturer, packer
or distributor. Such statements must be placed plainly and
conspicuously on the outside of the package. Reasonable vari-
ations and telerances, and exemptions to small packages and
packages s0ld on premises where packed will be made by the
Commissioner.}72

1701pi4., pp. 15-16.
17i1pia., p. 28.
1721p314., p. 29.



66

Containers for packaged commodities cannot be made, formed,
filled or wrapped to be misleading as to content; or to be =0
filled as to fall below the stendard prescribed by law. Rea-
sonable tolerances and variations shall be established through
regulations made by the Commiseioner.173

The law slso forbids the misrepresentetion of the price
of a commodity, thing or service. Vhenever an advertisement
displaying & piiee includes a whole number and a fraction, the
figures in the fraction shall be of proportionate size and
legibility with those in the whole mumber.l74

Stendards for specific commodities have established that
cheese, meat or meat products are sold by standard welight.
Poultry dressed or killed prier to the time of sale shall be
g80ld by net weight at the time of sale and not by live weight
or by pleces. Milk or cream shall be sold only in containers
of capacity for liquid; to wit, the gallon, a multiple of the
gallon, one~half gallon, quart, pint, and gill. Butter, pro-
cessed butter or oleomargerine may be sold only by the one
guarter pound or four ounces net; one half pound or eight
ouncesg net; one full pound or sixteen ounces net; one and one-

 balf pound or twenty-four ounces net weight.l72

1751p3d., p. 30.
1741p1d., p. 32.
1751pid., pp. 31, 38.
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The standard measures of flowr and corn meal, except such
cereal sold as grits, shall be packaged by net avoirdupols
weight of two, five ten, twenty-five, fifty, one hundred,
one hundred-fifty, and two hundred pounds.l76

Bread t0 be so0ld by the loaf shall be sold based on only!
the following: a loaf weighing one pound, sixteen ounces; g
loaf welghing one and one-half pounds, or twenty-four ounces;
and loaves weighing two pounds or thirty-two ounces; or loaves
of three pounds or some other multiple of one pound, or sixteen

ounces, 177

Textile materials shall be stated in terms of linear
measure, except where there exists a definite trade custom
otherwise,178

Commodities sold on the basis of weight shall not employ
any other than net weight.lT9

Reasonable varistions and tolerances ¢f the above specifioc
standards are allowed under law. For example, bread has a

tolerance of one ounce per pound over or under the standard,l80
Other tolerances are established by regulations by the Com-

missioner of Agriculture.l8l
Obviously, the intent of the law in designing such exact
standards 1s to render the weight and measure of a commodity

1761p1d., p. 21. 1TT103d., pp. 44-45.
1?8%1‘1”’ F’ 33' 1791b1d0' ypt 31"‘32'

1801p34., p. 45. 1811pi4., p. 3.
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easily read and understood by the consumer. The law prohibits
the misuse of weights and measures in misleading manners. For
example, if a package contains one quart liquid, the statement
must be "one guart liquid" and not "two pilnts liguid," or "thirtye
two ounces liquia.“lez

In 1956, a comprehensive survey of state legislation, made

by & noted authority on weights and measures laws, disclosed

"a surprising disparity in laws and enforcement,"283 While some
states do not have weighte and measures laws, other states have
adopted good laws which compare with the Model Law recommended
by the Natfonal Conference on Weights and Measures.l8% fexas
laws appear to have been patterned after the Model Iaw.

Por example, the Model law specified that commodities in
liguid form shall be sold by liquid measure and weight; come
modities in nonwliquid form shall be sold only by weight,
reasure or numerical count; that where 2 whole number and
fraction are used in price, the fraction will be of propor-
tionate size to the whole number; that meats, breads, butter,
oleomargarine, milk and flour will be s0ld by specific standards;

and s statement of net content and manufasturers name will appear

1821p14., p. 35.
183gerdon, pp. 509-510.
1841pid., p. 510.
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on prepackaged foods.!85 (omparable laws have been found in
the Texas Weights and Measures Taws.

However, the Model Taw also prohibits the use of such
terms as "jumbo," ‘glant," or *full" when referring to & unit
of measurement.186 4 survey of the Texas laws has not revealed
a comperable law.

The penalties set out by the Model Taw are fine and im-
prisonment, ", . . but the fines are small and impriscomment
rare."87 This was one of the criticisms of the Model Iaw.:88
In Texas, the peralty for violation of the weights and measures
laws result in a misdemeanor and is punishable by a fine of not
less then $20.00 nor more than $100.00 for the first offense,
and from $50.00 to $200.00 for subsequent offenses.l8% In some
instances, for vioclation of specific articles of the law, the
ninimum fine is as swall as $20.00. No penalty of imprisonment
was found to be cpecified in the law.l90

Many viclators of the weights and measures laws were found
to be chronic offenders, "who consider & small fine aimply as
an added cost of operetion which can be recovered before noon
the next day.+191

185gordon, pp. 510-511. 1861p1d,, p. 510.
1871p3d., p. 511. 1881p14.

189%exns Weights and Measures laws, P. 39.
1901p14., p. 4. 191goraon, p. 511.
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Public Pacilities and Services

Public Accommodations

The consumer may often take advantage of the publioc asc~
commodations available for use. In his leisure time, he may
vieit public eating establishments or other places of enterw
taimnment or recreation. During his vacation, or perhaps
through mecessity, he may stay overnight in a hetel or motel.
In Texas, there are specific laws governing specific areas
of public accommodation, their safety and sanitation.

Restaurants.--The consumer has & natural interest in

whether or not his food is sanitarily prepared, and his
utensils kept in a sanitary condition, free of dizease.

Laws regulating public eating places prohibit. the en-
ploying of any person who is infected with an tranemissable
condition of any diseaze known to be communicable through the
handling of £ood or drink.l9?

In addition, any person engaged in the handling of food
and drink must maiantain personal oleanliness. He must wear
clean outer garments, and keep his hands clean at all times.1t97

All dishes and utensils must be thoroughly washed after

each use in warm water containing soap or alksli cleamnser.

192pexas Food, Drug and Cosmetic Laws, Art. 705D, p. 66.
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After cleansing, the article must be sterilized by placing
in clear water heated to 1709, and shall remain immersed for
at lemast three minutes. Chlorine solution or other chemlcal
methods approved hy the State Health Officer may be used in
sterilization,194

No chipped, cracked or broken dishes or utensils may be
used in any public eating or drinking eatablishment‘lgﬁ

The law further provides that napkins, or cloth, must be
laundered or sterilized after each use, and napkins, straws,
toothpicks, or other articles must be kept securely protected
from dirt, dust, insects, rodents, and all contaminations.l96

Bo article used in eating or drinking may be offered for
use that has been cleaned or polished by means ¢of cyanide or
other poisonous subsiange, unless the article has been sub-
sequently c¢leaned in such a manner that all traces of
poisonous subatance have been removed.l97

Enforcement for the provisions of the law lie with the
State Health Officer, and for purpeses of inspection he or
any of his aseistants may enter into any place where food ie
sold,.198

lg4mid“ p. 63. lgﬁ,xhid‘«, p. 64.

198&%‘9_: y P 1.



Violations of any of the provisions set out above will
vesult in a fine of not less than $5.00 nor more than %100¢00.199

Motels and hotels.--In selecting hotel or motel accom-

modations, the consumer is primarily interested in the ap~
pearance and sapitation of the establishment.

Inspection of hotels and motels 1s the responsibility of
the State Board of Health. For purposes of inspection, suthor-
ized agents of the Board may enter, examine and investigate
the premises of any establishment for the discovery and sup-
pression of disease, and enforcement of the rules of sanitation,
and any heslth law of the State,200

Texas law requires that eny tourist court, hotel, inn or
rooming house provide a safe and ample water supply, and semples
must be submitited at least once & year to the Department of
Health for bacteriological analysis.20l

Pach establishment must be equipped with an approved system
of sewage disposal maintained in a sanitary condltion. In ad-
dition, all sanitary appliances must be kept in good repair,
rooms must be properly ventilated, and facilitles for keeping
the entire area in a sanitary condition must be pruvidad‘aog

1991v14., p. 65.

200yernon's Code of Civil Statutes, Art. 4420, XIIA, 239.
20l1pid., Art. 4477-1, XIIA, 408-409.

2021p14.
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Clean and sanltary towels, sheets and pillow cases must
be provided, and each unit must be thoroughly cleaned each
time before bheing rented or furnished to any peraon.263

Any establishment failing to conform to the provisions of
the law will be declared a nulsance.204 Upon receipt of evidence
of & nulsance, the local health officer in whose jurlsdiction
the nuisance is located will issue a written notlce ordering
ebatement. If‘the notice is not complied with within & regoon-
able specified time, the local district attorney, upon notifi-
cation by the health officer, will institute proceedings for
abetement .03

In addition, the law requires that a card or sign be
posted in each room showing the rate per day of each room. The
card must als¢ bear the date posted, and no advance in price
may be made prior to thirty days from the date posted,200

Failure to post rates, or knowingly charging an amount in°
excess of the posted rate will result in a fine of not less than
$25.00 nor more than $100.00 and/or imprisemment for not less
than thirty days. Bach day that such excesslve amount ls
charged comstitutes a separate offense.207

2031p44. 2047p44.
2051p14., p. 402.

206yepnon's Penal Code, Art. 1552, III, 599.
207%.,
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Public swimming pools.--Safety and sanitation are ibe

9rim#ry concern of the consumer when public ewimming pools are
considered.

To help protect the public from possible infection, the
law provides that throughout the period of use, every public
swimming pool must maintain residual chlorine from 0.2 to 0.5
parts per million units of water. Other methods of disin-
fection approved by the State Depariment of Health may be
used. No water shall ever be permitted to show an acid re-
action to a standard pH test.208

A1l parts of any public bath house must be kept in a
sanitary condition at all times. Facilities for sdequate
protection against sputum contaminamtion must be 9ravidea.2°9

The law requires that rest rooms be provided that are
adequate and properly approved. In addition, all dressing
rooms must be equipped with showers.210

All bathing suits and towels furnished by any person must
be thoroughly washed with soap and hot water, and thoroughly

rinsed and dried after each use,?1l

2071p14.
208yepnon's Code of Civil Statutes, Art. 4477, XIIA, 407.

2091pi4. 21071p14.
2111pid.
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No person known or suspected of being infected with any
transmissible condition of & communicable disease will be al-
lowed into the pool.212

The construction and appliance of all public pools shall
be as to reduce to s practical minimum any possibility of
drowning or injury to bathers.23

Penalty for violation of the provisions of the law will
result in a fine of not less than $10.00 nor more than $200.00.
Each day oonstitutes a separate offense.214

Miscellaneous.--In addition to the laws governing the

apecific aress outlined above, general laws exist that are of
intereat to the consumer.

The laws require that all public buildings, theaters, and
bus stations provide and maintain sanitary toilet accommoda-
tions.213

ALl drinking water for public uee must be free from dele-
terious matter, and must comply with the standards established
by the State Department of Health, Ne¢ drinking water may be

served except in sanitary containers or other sanitary medium.216
Texas law further provides that every house of accom-

modation for transient guests, theaters, public places of
amusement, hall or place used for public gathering Raving &

212144, 2131p14. 2141pi4,
215Tpid4., p. 403. 2161p4d4., p. 404.
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lot area 1in excess of 5,000 square feet, must provide an
additional fire escape for each 5,000 square feet of such exw
cess or fraction thereof if such fraction exceeds 2,000 square
feet,217

Barber and beauty shops.--It is common knowlédge that men

visit a barber shop on the average of once every two weeks,
and that women visit beauty shops as often as once a week,
These establishments and the servioces they offer are generally
taken for granted byiihe public, and very little thought is
glven to the legal requirements imposed upon the shop and
employees.

Basic laws governing both barber shops and beauty shops
require that the owner, manager or operator of a shop register
his full name and the location of the shop with the State Beoard
of Health. Any change of name or location of the shop must
also be registered.218

It is unlawful for the owner, manager or operator of any
barber shop or beauty shop to knowlingly employ a person with
& communicable disease or venereal disemse.2ld

All furniture, tools, applisnces and other equipment msed
in sheps must be kept in clean condition. All combs, heir

21Tyernon's Code of Civil Statutes, Art. 3963, XII, 275.
218yernon's Penal Code, Art. 729, II, 134.
2197pid., Art. 731, p. 135.
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brushes, hair dusters, and similar articles must be washed
thoroughly at leagt once a day and be kept clean at all times.
Mugs, shaving brushes, rasors, shears, scissors, clippers and
tweezers must be sterilized at least once after each use.
Sterilization is obtained by immersing the article specified
in bofling water for at least one minute or a 5 per cent
aqueous solution of carbolic acid for at least ten minutes.220

The law forbids the use of any of the above articles for
the service of a customer unless they comply with the sanitary
requirements of the law. Towels and wasbcloths must be bolled
or laundered after each use. Powder puffs, sponges, head rests,
and finger bowls must be replaced after each use., DBefore ser-
vicing & customer, an operator must thoroughly cleanse his
bands.221

It is unlawful to practice barbering without a certificate
of registration issued by the Board of Barber Examiners.222 Ip
order to qualify as a registered barber, the applicant must be
at least eighteen years of age, have\praetieed as an aasistant
barber for at least eighteen months, and have successfully

passed an examination to determine fitness.223 1o qualify as
an assistant barber, the applicant must be at least sixteen

2201p34,, pp. 135-13%6. 2211944,
2221p1d., Art. 7344, I, 137.
' 2231pi4., p. 139.
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years of age, have graduated from an approved school of barber-
ing and have satisfactorily passed an exemination to determine
fitness. It 4s unlawful to practice as an assistant barber
without & certificate of registration issued by the Board ef
Barber Examiners, and assistant barbers may practice only

under the immediate personal supervision of & registered bar-
b&r 0224

Certificates of registration as registered barbers or
assistant barbers must be displayed near the chair where the
licensed person praatiaesﬂzzﬁ

Under the law, barbering is defined as trimming the beard
or cutting the hair, giving facial or scalp massages; applying
oils, creams, lotions or other preparations by hand or elec~
trical equipment; singeing, shampoeing, or dyeing the hair or
applying hair toniecsj; or applying cosmetic preparations, anti-
septics, powders, oils, clays or lotions to the scalp, face,
negk or that part of the hody above the shoulders.226

Permits to practice es a hairdresser or cosmotologlst are
issued by the State Board of Halrdressera and Cosmetologlets.
Applicants must be at least sixteen years of age, a graduate
of a licensed beauty culture school, and must pass an examination
given by the Board and including subjects usually taught in a
beauty culiure sobool.227

2241914., p. 140. 2257p14.
2261p1d., p. 138. 2271pid., p. 157.
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It is unlawful to practice zs a hairdresser or cosme-
tologlst without obtaining such a license, and such license
nust be prominently placed at all times at the place of busi-
ness .228 |

Hoirdressing and cosmetology eare defined as the use of
cosmetological preparations, antisepties, tonles, lotiocuns or
cresms, engaging ir or performing any one of a combination of
the following: cleansing, beautifying or performing any work
on the scalp, face, neck, arms, bust or upper part of the body,
pr menicuring the neils, or arranging, dreseing, curling,
bleaching, coloring or similar work on the hair.229

Penalties for the violatlon of any of the provisions set
ocut above resulte in a fine of not less than $25.00 nor more
than $100.00.270

Transportation
Our modern economy would soon grind to a half without the
service of our transporitation system. The recent maneuvering
of President Johnson to halt a threatened railroad strike on
a national level is an explicit example of the concern f6r a

continuous flow of pudblic carriers.

2281p4d., p. 156.
2291pid., Art. T34B, pp. 155-56.
2501y44d., p. 167.
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In Texas, the Railroad Commission is the regulatory
authority for motor buses, express companies, and railroads.
As such, the Commission has the power to establish and fix all
necessary rates or ch&rgaa.231

All common carriers, except railroads, must transport
goods upon recelpt of customery frelght rates, if such goods
are of & kind usually carried, and are presented at a reason-
able time, and provided that the carrier has ample faclilities
to carry the goods safely.233

A billl of lading must be given, on demand, stating the
quantity, character, order and condition of the gonéa,'and
carriers must deliver the goods in like order.293 A1l goods
stored in warehouses or depots on route to delivery are the
regponsibility of the carrier, and the carrier is lisble for
loss or damage to goods.274

If e carrier agrees 10 ship animals, such animals must
be properly fed and watered during the time of ccnveyance.25§

Goods must be shipped in order of receipt with no prefer-
ence o one or another. The first received is the first ship-~
ped.236

23lyernon's Code of Civil Statutes, Art. 9lla, II, 646;
Art. 38&1' XII’ 205; Art. 644‘5y X?III' 338""3390

Sz 2321p14., Art. 884, III, 570.  2331Ipia., Art. 885, pp. 571~

2%41pid., Art. 886, p. 602. 2351pia., Art. 889, p. 612,
2561pia., Art. 888, p. 606.
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Unclaimed VYaggage or freight may be sold at public
a&atioﬁ after three months. Notice of suction must be posted
thirty days prior to sale,237

All railroad and express companies are required to keep
and maintain a general office in the State of Texas, and must
retain all books, papers and accounts for inspection by the
Railread Commission,238

Railroads muet run at regular intervals fixed by publioc
notice, and must furnish sufficient facilities for the trans-
porting of passengers and property.2s9 Railroads are lisble
for damsges to the aggrieved party if passengers or property
are refused service at the regular appointed time,240

Depots and passenger houses are required to be kept warmed
and lighted, and are 1o be open to the public &t all times, 241
Reasonably clean and sanitary water closets must be maintained
for yaasenger$.342

Damages suffered 1o passengers or property may be recovered
by law by the injured party, i. e., failure on the part of the

2371p34., Art. 900, p. 621.

2381pid., Art. 3864, XII, 206; Art. 6275, XVIII, O;
Art. 6263’ KVIII’ 14.

2391pid., Art. 6357, XVIII, 75.
2401pid., Art. 6360, p. 77.
2411p3d., Art. 6395, p. 106.
2421p34,, Art. 6396, p. 109.
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carrier to deliver goods, or failure on the part of the ocar-
rier to deliver & bill of lading.243

It is unlawful to charge & rate in excess of one approved
and authorized by the Railroad Commission. Violations will re-
sult in a fine of not less than $100.00 ner more than $5,000.00

for each offense.244

Public Utilitles

The basic premise supporting American capitalism has been
that of the private enterprise system, which assumes that the
search for profits would guarantee the consumer, through
competition, the highest quality goods and service at the low~
est poesible price.

However, one section of the economy in which competition
1s not feasible is that of public utilities,?4> This being the
case, the general public must have protection under the law to
guarantee reasonable rates and adequate services.o46

Tewas is one of the few states which still leaves the
regulation of utilities to local authorities.247

2431p14., Arts. 884-885, II, 570~572.
2441p14., Art. 6473, XVIII, 367; Art. 3863, XII, 205,

34;45Jamaa . Morgan, Consumer Economics (New York, 1955),
p*' .

246James C. Bonbright, Public Utility Rates (ﬁa@ York,
1961), prefsce.

24Tgar4in G. Glaeser, Public Utilities in Amerisan
Capitalism (New York, 1957)7 pp. 115-110. R
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The governing body of all towns and citles bas the power
to regulate, by ordinance or by charter, the rates and com~
pensations charged by utility companies enjoeying a franchise
in said oity,?%8 oity owned public utilities,?49 or compenies
using the streets and public grounds. Rates and compensations
must not yield more than a fair return for faircvalue of property
or property used, and in no event shall exceed 8 per cent per
annum. 250

For the purpose of this study, public utilities are meant
to include gas, water, and light and power compenies.

The Railroad Commisslion is the regulatory authority for
tranaporting, producing, distributing, buying, selling and
delivering gas by such pipelines in this State. fThe Commission
shall establish and enforce the adequate and reasonable price
of gas.2o1

Whenever & city government orders an existing rate reduced,
the gas utility affected may appeal 4o the Railromd Commission
to review the order. The Commisslon willl set a date of hearing
end will make an order of decision as may be just and reason-
able.252

248vernon's Code of Civil Statutes, Art. 1123, IIA, 678.
2491pid., Art. 1124, p. 679.
2501b1d., Art. 1119, p. 665.

2511pid., Art. 6053, XVIB, 618-619.
2521p14., Art. 6058, pp. 626-627.
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Whenever g company desires to make a change in a rate
fized by & clty govermment, it must meke application for change
to the city govermment where the company is located.293

The law reqguires that every gas utility must bave an office
in a county where its property or some part of its property is
located, and keep all books, accounts, papers, records and other
articles required by the Railrcad Commission,234

All compenies handling or distributing odorless gas,
natural or butane, must add a malodorous agent to indicate the
presence of such., The malodorant must be non-toxic and none
corrasive,zﬁs

All meters, water, gas or eleectric, are subject st a2ll times
%o inspection by the Commissioner of Agriculiure. The use of
any meter found 10 be defective will be discontinued until the
meter is corrected.2°® It 1s unlawful to divert any meter, or
40 knowingly misread any meter.227 Penalty for viclation of
the above will be a fine of not less than $25,00 nor more than
$100.00.258

2531p14. 2541pid., Art. 6052, p. 617.
2351pid., Art. 6053, pp. 618-619.

2553upartmanﬁ of Agriculture, Texas VWeights and Measures
Laws {Austin, 1963), p. 42.

25TIpid., pp. 42-43.
2581hid., pp. 42-44.
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Public health laws provide for a clean and safe water
supply by requiring that any water system supplying drinking
water to 25,000 or more persons must have the water tested for
senitary quelity at least once deily and furnish monthly reports
to the State Health Department. Water plants supplying less
thap 25,000 peraons must submit four samples of water per month
to the Deparitment of Heselth for bacteriologioal analyaisﬁggg

Underground water supplies must not be established in
places subject to possible polution by flood weters, and clear
water reservoirs must be covered to prevent entrance of dust,
insects or surface seepage. All planis are required by law to
conform to good public health engineering practices,260

Every public utility requiring a deposit of its customers
must pay 6 per cent per annum payable on January l. Vhen the
service is discontinued, the deposit and any unpaid interest

rust be returned to the depaaitar.asi
The continuous service ¢f public utilities is absolutely

essential to public health and safety. It is unlawful to picket
any uwtility plent or premises or willfully disrupt the service
or maintenance ¢f any electric, ges or water utility. Willful
interruption or stoppage of service is considered & public

celamity and cannot be endured,262

259%ernon's Code of Civil Statutes, Art. 4477-1, XIIA, 405.
2601p14, 2611pia., Art. 1440, III, 645.

262118, , Art. 14464, 647,
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The law does not specify that telephones are essential
to public health and safety, and does not provide for laws
prohibiting picketing or the stoppage of service. However,
" the general laws governing the establishment or rates by city
govermments, and the interest rate paid on deposits of customers,

nay be applied to telephone companies.

Insurance
Stringent and comprehensive laws are needed tc¢ protect
the consumer when buying insurance.

As iz true of meny other purchases the consumer

makes, he usually knows much lesa about the thing

he ie buying in an insurance contract than does the
seller. The sé@ller not only knows the exact meaning

of every term, both technically and legally, but he
also can meagure the anticipated gain or loss and conw
sequently has a definite standard by which to determine
his commitments. The individual buyer, on the other
hand, cannot even understand all of the terms used by
insurance sslesmen; he knows little or nothing about

the law of insurance; and he has no standerd of profit
or loss to guide him in his buying. In short, the 6
seller is & specimlist, while the buyer is an amateur,203

Another problem that the insurance buyer has faced has
been the inability of insurance companies to meet their ob-
ligations. During the depression of the 1930's, twenty of 350
life insurance comapnies in the United States went bankrupt.
None of these were among the very large aampaniea.264 However,

without present day laws, fraudulent and promotional practices,

2631e1and J. Gordon, Economics for Consumers (New York,
1961), p. 378.

264511en I. Meyerson, Introduotion te Insurance (New York,
1961), p. 33.
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inadequate capital and reserves, and speculative invesiments
would cost the policyholder an apprecisble amount, if one is
to conclude from history.

Even recently, between 1954 and 1958 some twenty-three
Texas companies were put into receivership.

As an aftermath, the 54th lLegislature passed sixteen

separate insurance bills, having for their purpose

the increasing of the amount of capital and surplus

required, eepecially of newly formed Texas companies;

nting the administrative body more control over

the agz tal and surplus; and withhelding and issuing

ei ee~t§?1§ata of aathgrazg rarfdging business, agﬁ

atre enin examination.of insurance companies

in tgfs Statg.ggg '

The primary interest of the insurance study in this in-
vestigation is to examine the Texas Insurance Code in reference
to regulation and enforoement affecting the financial strength
of insurance companies, the specifications relating to rates,
policy contracts and the competence and reliability of in-
dividuals who sell inswrance.

Insurance is a kind of business which almost from its
inception has been regulated by govermment. The constitution
of 1876, which is still the constitution in use in Texas today,
made provisions for the office of Insurance Commissioner,

Statistics and History.266

265yernon's Code of Civil Statutes, Insurance Code, XIV, 15.

266151108 Morning News, April 26, 1964, Insurance Section,
p. 1,
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In Texas the basic laws for governing insurance are found
in the Texas Insurance Cede., Responsibility for enforcing the
laws rest with the State Board of Insurance. The Board consists
of three members appeinted by the Governor and each member muast
meet certain requirements. He must be a citizen of Texes, and
have at least ten years of successful business, professional
or governmental aetiviti&s.zﬁ?

The Board operates and functions as & unit and & majority
vote of the members iz necessary to transact any of its of-
ficial business. The specific duties of ithe Board are 40
determine policy, rules, rates and appeals.268

Generally, the dutlies of the State Board of Insurance are
primarily that of 2 supervisory capacity, while the actual
carrying out and administering the details of ithe Insurance
Code are the primary responsibility of the Insurance Commige
sioner.269

The Commissioner, appointed by the Beard of Insurance,

", « « shall be chlef exeoutive and admihistrative officer, and
shall be charged with the primary responsibility of administer-
ing, enforcing and carrying out the provisions of the Insurance
Code under the supervision of the Board."2710

26Tyernon's Code of Civil Statutes, Art. 1.02, XIV, 54.
2681p14. 2691pid., Art. 1.04, p. 59.
2701b1ﬁ .y Art. 1. Qg sy PP 68“’69 .
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For the purpose of enforcing the insurance laws, the In-
surance Commissioner appoints such deputies, assistants and
6ther personnel as are necessary. He has the awthority to
examine, elther in person or through his examiners, the books
and papers of all agents or companies throughout the State.27l
Presently, there are about fifty specialized accountants who
are used constantly by the Commissioner for the purpose of
examining and auditing the financial condition of every in-
surance company who nolds a license to do/buﬁinasa in‘Taxas‘
The Commissioner, by constantly suditing and examining the
insurer, can generally detect signs of failure well in advance,

80 that losses to policyholders are minimized.272
A concipe statement of the condition of ecach company or

agency visited or exemined is kept on file, and under the law,
the Board may suspend the entire business 6£ any company of
the State of Texas, or the business within the State of any
other company during its non-complisnce with any provision of
the laws relative to insurance.27)

Before any company can do busineass in Texas, it must re-
celve a certificate of authority from the State Board of Ine
surance. In ean@idering an application for certificate, the

2711pid., Art. 1.17, p. 88.
272p511a8 Morning News, April 26, 1964, Insurance Section,

p. 1.
2T3Vernon's Code of Civil Stetutes, Art. 1.10, XIV, 7273,
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Board shaell ingulre into the competence and reputation of the
officers and directors of thé company, end nmust ascertain that
ninimum capital requirements and surplus required by law have
been deposited by the company. If the Board ls satisfied that
the company has, in all respects, complied with the law, e
certificate of authority is granted.2T4

The law further requires that the finencial conditions of
each new company be examined once every six months for its
firet three years of operation, once a year for the fourth
through the sixth year, and thereafter every two years Or more
often if necessary. Vhenever the Board finds that any condition
or requirement prescribed by law for granting a certificate of
authority no longer exists, 1%t may revoke or modify such cer-
tificate.273

In practically all lines of insurance the State Insurance
Commissioner must approve the form of the contract, commonly
galled the policy. Of particular interest to the Commissioner,
in approving er disapproving policies, is whether or not the
policies are misleading, deca@tivé or contrary to law,276

In life insursnce, the law a@scertains that specific state~

ments be contained within each policy. There are several

2741b4d., Art. 1.14, p. 79.
2751pid., Art. 1.15, pp. 82-83.
276193id., Art. 3.42, p. 197.
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gpecifications required by law of particular interest to the
protection to the policyholder. One of these provisions is the
"Taw of Incontestability,” meaning that if the policyholder made
any false statement on the insurance application, the insuring
company has no recourse after two years from the date the con-
tract becomes effective. Among the other important provisions
of a protective nature which must be conteined in emch life
insurance contract are: (1) & thirty-~day grace period, meaning
that the policyholder has thirty days from the time the premium
is due before the policy is lapsed; (2) the policy and application
shall constitute the entire contract; (3) a table showing in
figures the cash value and options available under the policy
each year, upon default in premium paymente during the first
twenty years of the policy, or for the period in which premiume
are payable; (4) if the policy is in any part an endowment policy,
meaning any type of life policy other than pure term, and the
policy is defaulted after it has been in force for three years,
it must contain provisions for three options--(a) taking the
cash value of the policy within a limited period of time, (b)
taking extended tarm insurance for & limited time for the full
amount of the policy, (¢) or taking a specified smaller amount
of paid up life ineurance.277

27T1pid., Art. 3.44, pp. 201-203.
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The lew aleso provides that accident and health lnsurance
contain certain specifications within the policy as to grace
period, waiting periods, and limitations.278

Article 5.35 applies to policy proviesions of fire insurance
policies and allied lines. All policies among such companies
must be uniform in order to receive approval by the Bo rd.279
The same also applies to automobile and other types of casualty

insurance ., 280

Ags discussed earlier, the intangible nature of insurance
in conjunction with the lack of buying knowledge by the pur-
chaser, mekes the control of rates charged by insurance com-
panies an important regulatory factor as far as the consumer
is concerned.

Automobile insurance, fire insurance, and most other kinds
of property-casualty coverage are sold in Texas at rates pre-
scribed by the Insurance Beard. "Texes law in this respect is
unique, as in other states these premium rates are established
by the insurance companies and then prezented to the state

regulatory ageneles for approval or rejection.n28l

2781pid., Art. 3.70-2, p. 314.
2T91p4d., Art. 5.35, p. 374.
2801p1d., Art. 5.06, p. 346.

28lpg1ias Morning News, April 26, 1964, Insurance Sectlon,
D 1.
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Article 5.01 provides that each insurance company selling
automobile insurance must submit a report each year to the Board
showing the premiums and losses in each classification of motor
vehicle risk written in this state,?82

In determining the classification of risk, Article 5.01
rurthar provides that the Board consider the hazards and ex-
perience of individusl classifications of risks, past and
prospective. .28 Por example, a 1.A risk would be where

.« « » there is no male operator under 25 years of age,

the automobile is not used for business and the auto-

mobile is not driven to or from work . . . . A 2.C,

for whioh & higher rate would balcharged, would be

whers there is a male operator under 25 years of age,

and he is unmarried and is the owner or principal

operator of the automobile.284

Though meximum rates are set for other types of property-
casualty insurance and fire 1nauxaneé, these later mentioned
type compenies mey file for a deviated rate if their loss ratio
has been low. With the approval of the Board they may then
charge less than the rates promulgated by the Ba@rd.aﬂB

Since the decision concerning rates set by the Board are
based upon the actual ratio between premiums collected and
losses paid out, the setting of rates appear to be fair and

equitable.

282vernon's Code of Civil Statutes, Art. 5.01, XIV, 340.
2831p1a,

284pexas Board 0f Insurance, Texas Agent's License Quisz
(Dallas, 1962), p. 27.

285yernon's Code of Civil Statutes, Art. 5.25, XIV, 363, 365.
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Even though rates are set by law, there im still a degree
of price competition in the fire and ocasualty flelds. Par-
tioipating policies of mutual companies may pay dividends from
their reserves with approval from the Board.286 plso, stock
companies may pay a dividend to polioyholders in the form of
profit sbaring at the expiration date of the policy.287

There are no laws governing rates charged by companies
engaged in life, health and accident insurance, The price ie
fixed by each company and the consensus is that very strong

competition among such companies tends to push the price down,288
As heretofore mentloned, the most sweeping insurance

legislation in Texas in modern times was passed by the 54th
Legislature in 1955. For the purpose of further examining
the adequacy of such regulations as it pertains to consumers,
this examination has referred to & comprehensive study of the
adggﬁaay of the lawe paesed during that session of the Legise~
lature. This study was made up of Senators and Representatives
of the State Legislature and other members of the State govern-
ment at the request of the Investigating Committee of the House
of Representatives,289

2861p1d., Art. 5.07, p. 348.

2871p3d., Art. 5.08, p. 349.

1 288pg1las Morning News, April 26, 1964, Insurance Section,
p. 1.

289 Review of the Adeguacy of Insurance Legislation En-
acted by the 54th Legislature (Austin, 1956), h. P.
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The consensus among the committeemen and their advisors
was that legislation was adequate in the major problem areas.
Those laws passed of special interest to this examination were:
(1) the board organization and procedure, (2) examination of
insurance companies, (3) minimum capital and surplus require-
ments, and (4) ageﬁfs licensing.290

Board organizations and procedure, and examination of in-
surance companies have been discussed in detail and nothing
further needs to be adéa&, except to reiterate that legis-
;atien was believed adequate. In reference to number three,
capital and surplus requirements for new companies have been
discussed in conjunction with forming of new companies. These
requirements were subsiantiaslly increased for all type com-
panies, except title, and surety and truet.291 rCompanies
other than 1life in existence prior to the effective date of
the new laws were required to bring their capital strumture up
to the new requirements within ten years. ILife companies were
not required to meet the new requiremants.“agz The consensus
of members of the Board was that minimum capital requirements
were then generally asdequate. "One member, however, . . . @X=~
pressed the view that further increases are desirable.n293

There has not, however, been any further incréases.

2901p14. 4 2911pid.
2921p44. 2931pi4.
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As to the licensing of insurance agents, the 55th Legis-
lature passed legislation requiring that salesmen for all legal
- reserve life insurance companies pass an examination as a pre- -
requisite to licensing. The main purpose of this examination
is to ineure that the agent has an adequate knowledge of life
insurance and that he understands the provisions of the State
Insurance Code that pertains to him.294

Agents for fire and casualty insurance companies must also
pass & similar examination. Legislétian reguiring the ex-
amination of fire and casualty agents has been on the statutes
since 1941. Article 21.14 specifies that each agent must pass
an examination of general knowledge pertaining to fire and
casualty insurance prior to licensing.295

A license to sell life or fire and casualty insurance may
be refused if the Insurance Commission has reason o believe
that the applicant is unethical or not of good moral character.
The Commissioner also is authorized to eaneel.any agent's
license if the agent has viclated any provision of the Insurance
Laws,296

Insurance is generally regarded as the second largest in-

dustry in Texas?97 and the conclusion is reached that the Texas

2%47exas Legislative Council, The Small Loan Business in
Texas (Austin, 19%8), p. 3.

293rexas State Board of Insurance, Texas Agent's Licensing

2961p1d., p. 8.
297pa1las Morning News, April 26, 1964, Insurance Section,

p. 1.
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Insurance Code is broad and comprehensive and that the existing
statutes prevent fraud and promote stability among the insurance
companies doing business in Texas.

One newspaper article states that "Texas is generally con-
sidered to be near the top in efficiency of insurance regu-
lation."?98 fThe consensus of the Texas legislative Councgl
further brings this out. Howeger, in view of the fact that
the seller is & specialist while the buyer is an asmateur,
it would probably be impossible to prescribe laws that would
solve all of the problems involved in buying a teghnically

worded insurance policy.

Securities
“Pewer areas of the American economy are as completely
regulated as the securities market."299 However, this has not
always been true. Until the market crash in 1929, the attitude
in securities was "let the buyer beware."500 Ap investigation
by a Senate committee, as a result of the crash, made it clear
that the conditions existing in the securitiles market at that
time made it aifficult to avoid losses. 0l As an aftermath to

29871p44d.

299411en D. Choka, Introduction to Securities Raggiation
(Chicago, 1958), p. 1. —

3001p44.

3011e1and Gordon, Economica for Consumers (New York, 1961),
p. 439.
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the market craesh, numerous series of laws were passed to remedy
+the many abuses found in securities.

The purpose of the laws regulating the sale of securities
in Texas has been Lo protect the individual from losses through
the purchase of worthless securitles so0ld by dishonest peraona.392

In 1923, the Texas legislature passed the Blue Sky Iaw of
Texas which extended the scope of legislation to include stocks,
bonds, debentures and other securities. Stock was redefined to
include stocks of all corporations. Previous to 1923, legis-
lation had extended only to the sale of corporation stock and
required only that the dealers acquire a permit to 511,007

The Blue Sky ILaw was repealed in 1935, and the Securities
Act was adopted. The most important changes were "the inolusion
of any instrument representing any interest in or under an o0il,
gas or mining lease, fee or title . . .," and the requirement
for registration of dealers and salesmen,>04

In 1941, an amendment to the Act gave the purchaser the
right to rescind the sale and recover all considerations paid,
plus interest, within two years from the time of sale, 1f the
sale of the securities was in violmtion of the Securities Act.- 03

302yernon's Gode of Civil Stetutes, II, xiii.

3031b1d., pp. xlii-xiv.
3041p3id., p. xiv.
305;@13_” ?q XV o
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The Securities Act has two basic requirements: (1) the
registration of securities to be sold, obtaining thereby a
permit for their sale, and (2) the reglstration of dealers in
securities and their salesmen,- 06

The definition of securities is very broad. HNot only is
there & specific listing of the most common types of securities,
but also & residuary clause including "any other® instrument
commonly known as & security, whether aimilar to those listed
or not.J07

wPhe inclusion of any certificate or any instrument
representing any interest in or under an oil, gas or mining
lease, fee or title is an important provision, not generally

found in securities met . . . .n008

The first interpretation of the Act concerning oil and

gas lemses found such to be securities when the court upheld

the conviction for selling such without registering as a dealer.- 09
The law defines a security dealer to include every person

or company, other than salesmen, who engage in selling, offer-

ing for sale or dealing in any other manner in any security

or securities.’10
In order to register as a dealer in sescurities, the ap-

plicant is required to file with the Secretary of Siate, a

3061p3i4., p. xvi. 30T1pid., pp. 4-5.
3081pid., p. xvi. 3091bid., pp. xvi~xvii.

3101‘31&‘ [ p' 5‘
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sworn statement giving previous history, record, associations
and present financial oondition. The application must be ap-
proved by the Secretary of State who uses as a primary basis
of approval the evidence of "good business repute." 1l

Salesmen of securities are defined as including every
company or person employed by a dealer to offer for sale or to
sell securities.’12

Requirements for registering as a salesman are similar o
the requiremants for registering as a dealer, except that the
salesman's application and information pertaining to the sales~
man must be sworn to by the applicant and certified to be true
by the dealer who employs him.313 Good business reputd is the
primary factor considered when approving the ayﬁliaatian*314

The use of the fmct of registration by public display or
advertisement, or in connection with any sale, is prohibited

except where provided for in 1aw.315
When f£iling for the registration of securities, the law

requires that a detailed statement of the financiel condition
of the insurer, and a detailed profit and loss statement cover-
ing the last three years of operation of the issuer must be
f1led with the Secretary of State.’t°

The total of all organization expenses and &ll commissions

paid to salesmen must not exceed 20 per cent of the total amount

3111pid., p. 14. 3121pi4., p. 5.
3131p4d4., p. 14. “ 31471pi4.

3157pid. 3161pid.
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of capital sought to be employed in such proposed companyﬁgl7
Obviously, the reason for this 1s to prevent the inflation of
stock values through exorbitent commission charges.
| In the approval of registration of securitiss, the Jecretary
of State bases his decision upon two findings: (1) that the
proposed plan of business appears Lo be fair, just and equitable,
aud (2) that the securities which the applicant proposes to
issue the methods used 10 issue are not such as will work a
fraud upon the purchaser.oi8

Any security llsted and approved by the Securities Bx-
change Commiasion of the United States, guaranteed by the United
States govermment or other sitate or munlelipal governments, na-
tional bank securities, railroad and public utility stock, or
securities listed on the New York, Chicago or Boston Stock
Gxchanges may be sold without registration.>19

The Seératary of State is charged withk the enforcement of
the Securities Act and it is his duty to see that its provisions

are at all times ab@yed,Bze
The Seoretary of State has the power to grant permits for

reglstration to ddalers and salesmen, and registration of
securities. He has the power to revoke or suspend previously
issued permits to sell securities when he finds that further

31Tyernon's Code of Civil Statutes, II, 14.

3181p14. 5191vid., pp. 19-22.
3201pid., p. 30.



102

sale would be in violation of the Act, or would tend to work
a fraud on the public.’2l A list of revoked seourities is
published, and further sale of such seouritiss is forbidden,’22
The liocense of any dealer or salesman may be revoked, after
due notice and hearing, when the Secretary of State has reason to
believe that the Securities Act bhas been vialatad~333 However,
revocation of license is rare, the threat of such action is
usually ﬁuffia&ent.524
All sdvertising materials, oirculars, pamphlets, prospectus,
programs or other like material used by registered salesmen and
dealers must be submitted to the Seoretary of Stete. The use
of any misleading or false advertising will result in the
revocation of license,’25
When the Secretary of Stmate has reason to belleve that the
Securities Aot has been violated, constituting a fraudulent
practice in the sale of securities, he may request the Attorney
General to bring action in the name of the State of Pexas, 20
The selling, offering for sale, or dealing in securities
in any manner without being duly licensed, or the selling of
any unregistered security, or any freudulent practice concerning
securities, will result in a felony. The fine will be not more

than $1,000.00 or two years imprisomment, or both fine and im-
prisonment,. 27

3211pia., pp. 22-23. 3221p3a.
3231bid., pp. 23-24. 5247p14., p. xxxiv.
3251pia., pp. 19-22. 3261p14., p. 28.

32T1pid., pp. 26-27.
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Banks

It is common knowledge that one of the most important
services whioh banks perform for the general public is the
holding of demand deposits.

In the United States, hardly a year passed prior to 1934
without dozens and even hundreds of bank failures. Direct losses
t0 depositors between 1921 and 1933 are estimated in excess of
$7,000,000,000, 328

Beginning with 193%, much needed federal legislation was
passed that extanded initially only to national banks. 29

The problem of bank failures has now long been solved. In
1943, the Texas legislature passed stringent and comprehensive
laws for the purpose of insuring the financial solvency and
stability of state banks.

Article 3 of the Banking Code establishes a Finance Committee
composed of nine members. Each member is appointed by the Governor
and nust meet certain professional qualifications. 35ix of these
members comprise the Banking Seotion. Their main function is to
serve as an adviéory board to the Banking Commissioner, and to
make 2 thorough and intensive study of the Texas banking statutes
with a8 view to strengthening said statutes, gas to attain and

338re1and J. Pritohard, Money and Banking (Cambridge, 1958),
p. 309.

3297pid., p. 310.
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maintein the maximum degree of protection to depositors. The
Banking Section shall report every two years to the lLegilsla-
ture 330

Other functions of the commission pertaining to banke are
(1) promulgating genersl rules and regulations not inconsistent
with the statutes of the state, and from time to time amend the
rules for the general purposs of preventing state banke from
concentrating an excesaive portion of their resources in any
particular type of investment to mmintain bank solwvenecy, (2)
providing sdequate fidelity coverage or insurance on officers
and employees of state banks, and fire, burglary, robbery and
other casuslty coverage for state banks so as to prevent loss
through theft or casualty, and (3) providing for the preservation
of the books and records of the Banking Department and of the
state banks s0 long as they are of value.331

?@r the purpose of enforoing the Act, a Commissioner of
Eénking is appointed by the Finance Committee. His primary
duty is to supervise and regulate all state banks as provided
for by the Code.> 32

A Deputy Commissioner, departmental examiners, bank exam-
iners, and assistant bank examiners are appointed by the Com-

missioner of Banking for the purpose of carrying out the Banking
Gada,333

330nne Texms Banking Code of 1943 (Austin, 1963), p. 2.
3311pia., p. 6. 3521p14., p. 9.

3531p1d., pp. 9~10.



105

Article 8 reguires the Commissioner, or his assistants,
t0 examine each state bank twice each yeer, or more often il
gdditional examinations are deemed necessary to safeguard the
interest of depositors and creditors. The Commissioner and all
examiners have the suthority to administer ocaths and examine
any person upon any subject he desms pertinent to the financial
condition of any state bank.’4

In order to incorporate a state bank, an application for
charter must be filed with the Commissioner. The application
must contain (1) the location of the proposed bank, (2) the
name of the bank, (3) the capital and denomination and number
of shares, (4) the name and address of esch subscriber for
gtook and the number of shares subscribed for by him, and (5)
the number of directors. -2

In considering any application, the Siate Banking Board
ghall, after hearing, determine whether or nots (1) a public
necessity exists for the propesed bank; (2) the proposed capital
structure is adequate; (3) the volume of business in the com~
munity where such proposed bank is to be establisbed is such
as to indicate profiteble operation of the proposed bank; (4)
the proposed officere and directors have sufficient banking

experience, ability and standing to render success of the
proposed bank profitable; and, (5) the applicants are acting
in good faith,336

3341pid., pp. 13-14. 3351p1d., pp. 17-18.
3361p44., p. 19.
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A charter to 4o business is granted if the Commissioner is
satlisfied that the above conditions bave been met.

Requirements for minimum capitel stock vary with the popu-
lation of the city where the bank 1s domiciled. For example,
a eity of 6,000 population or less would be required to have
$50,000 as minimum capital, a ecity of from 25,000 %o 50,000.
would be reguired to bave at least $100,000. as minimum capital,
and 8 city of aover 50,000 population would be required to have
at least $200,000 as minimum capital.357

Specific restrictions as to the types of loane and investw
ments in which banks are allowed to engage are specified in
Chepter V of the Banking Code. Among the most important of
these provisions are;

l. A limit of 50 per cent on the emount of capital and

certified surplus that may be invested in the domicile, ineluding

land end building.

2. BReal estate may not be acquired by & bank, other than
its domicile, except for satisfaction of indebtedness.

3+ The total amount of esny loan on &11 reel estate must
not exceed 60 per cent to 80 per cent of ﬁhﬁ appraised value
of the real estate, depending on the type.

4. No bank is permitted to invest its funde in trade or
commerce by buying and selling goode or merchandise, or by own-

ing or operating an industrial plant, except when necessary to
avoid loss on a loan or investment previously made in good faith.

35T1v44., p. 17.
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5. HNo benk may permit any one person or corporatien to
become indebted to it for an amount in excess of 25 perdcant
of its capital and certified surplus.’-8

Although Texans banking laws perform many necessary regus-
latery functions, protection of the depositors in most state
banks doees not end with state legislation,

vIn 1933, the inauguration of depoelt lnsurance by the
Federal Deposit Insurance Corporetion further extended the
supervisory powers of agencies of the federal govermment over
the nation's banka.“339 Although deposit insurance is veluntary
for state banks, they must subscribe %o membership in the B, D, I. C.
as B part of belonging to the Eadara; Reserve System. Another
apparent indweement to subscribe is that the state banks com~
petitive positien is improved by mamberahi§‘340

Under this system, each individual deposit is insured up
t0 a maximum of $10,000.00 in the cese of bank fallure,

Presently, there are 572 state banks in Texas, and all but
five of them participate in the F. D. I. 6.341

3381131.& . § py- 32"37 *
339pritehard, p. 315.

340Tnterview with Jaok Mays, vice president, Greenville
State Bank, Dallas, Texas, June 10, 1964.

341nterview with G. M. Focke, assistant supervising ex-
aminéry Federal Deposit Insurence Corporation, Dallas, Texas,
July 6.°1964.
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A check with the Deputy Banking Commissioner revealed that
there have been five siate bank fallures within the past ten

years, each of which was  ligquidated by the ¥. D. I. ¢.342

Small Loan Companies

As seen in Chapter I, many problems have faced the consumer
when acquiring credit. Generally, the major problem facing the
consumer when dealing with small loan companies has been in
excessive high rates of intersst charged.

Prior to 1960, the Texas Constitution stipulated that a
rate of 10 per cent per annum was the maximum rate of interest
that could be charged under the law. However, in 1951, the
52nd Leglslature enacted Artiocle 1524a41. gnd for the firast
time gave small lenders the specific authority to use the
certificate plan of operation.’43 The certificate plan 4id not
affect the maximum rates of interest allowed under the Conati-
tution, but certain provisions of this Act gave loan companies
the right to make charges other than for interest. One of
these provisions gave loan companies the right to "charge for
necessary expenses incurred in connection with making the

loan."344 rhe constitutionality of the Act was upheld in court

342784 ter from H. L. Bengston, Deputy Banking Commissioner,
Austin, Texas, June 17, 1964,

343nexas Legislative Council, The 3mall Loan Business in
Texas (Austin, 1958), p. 5.

3441p14.,
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in 1951 in the case of Steiner v. Community Finance and Thrift
Carpcration. As & result, the national small loan chains moved
into ?ezﬁs en masse and opened a great nymber of offices, 45
In 1958, Texas was referred to as the "1éading loan shark
state."345

In 1960, the Texas Constitution was amended, giving the
legislature the "authority to classify loans and lenders,
license and regulate lenders, define interest and fix maximum
rates of interest.no47 However, ihe constitutional amendment
further stipulated that in the absence of specific regulation
maxinum retes of interest above 10 per cent would be usuriocus.

After much controversy, the Texas Regulatory Loan Act was
passed by the 58th Legislature in 1963. This Act excludes
banks, credit unions, and ether institutions extending credit,
and pertains specifically to those small loan companies making

loans up %o $1,5OO.00.348
For the purpose of enforocing the new Act, an office of

Regulatory Loan Commissioner was created. The Commissioner is
appointed by the Texas Finance Commission and is subject to the
Commission's orders gnd directions. His primery duty is to ad-
ninister and enforce the regulations within the gmall fipan ﬁat‘349

3451p4d.
346wallace P. Mors, Small Loan Laws (Cleveland, 1958), pp. 20~

22.
54Tygrnon's Texas Constitution, Art. 16, p. 7.

5480¢xas Regulatory Loan Act (Austin, 1963), p. 4.
3491bid., p. 3.
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The Regulatory Loan Commissioner is designated to appoint
& deputy commissioner, and such examiners and assistant exem-
iners as may be required to carry out the provisions of the Aot,
and such other employees as may be necessary to maintain and
operate the office of Loan Commissioner,220

A check with the present and first Regulatory Loan Com-
missioner, Francis 4., Miskell, found that bis office now hes
some fifteen examiners, and that at full strength will probably
have twenty-five examiners. Presently, this staff is charged
with examining approximately 1,700 licensees.>51

Each small loan company is required to kaap‘ba@ka, records
and files for examination by the Commissioner, or his duly
authorized representative. All leans, transactions, books,
accounts, papers, and correspondence of each loan company must
be examined at least once a year. 1f, upon examination, it is
found that any licensee has knowingly or without due care,
vielated any provision of the Act, the Commissioner, after
notice and hearing may suspend or revoke the violator's license
to do bu&inawa.jSz

Under the Act, any person who wishes to operate a amall

loan company in Texas must file an application for license with

3501pid.

35ljetter from Franois A. Miskell, Regulatory Loan Come
missioner, Austin, Texas, June 18, 1964,

352&axua Regulatory Loan Act, p. 10.
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the Loan Commigsioner. When making application, the applicant
must pay $200.00 g8 an investigational fee and $100.00 as a
license fee. Issuance or denisl of a license depends upon the
financial responsibility, character, experience and general
fitness of the ljcensee,’>7

When a license is granted, it must at all times be disw
played at the place of business.’24

Maximum rates of interest allowed under the law vary greatly
with the size of the loan. It should be noted that under the
new law, no further charges may be made in the form of expenses
for handling the loan or other reasons.’>5 PFollowing is a
schedule of maximum rates which may be charged under the law:

1. Very emall loans--For a loan of (a) up to $19.00, $1.00
per $5.00 for one monthionly; (b) $19.00 te $35.00, 1/10 of
amount of loan plus $35.00 per month up to two months; (o) $35.00
to $70.00, 1/10 of the amount of the loan plus $3.50 per month
for a period of four months; and (4) $70.00 to $100.00, 1/10 of

the loan plus $4.00 per month up to six months .20
2. Loans from $100.00 to $1,500.00~-Maximum charges allowed

per annum for a loan of (a) $100.00, $19.00 could be charged;

(v) $100.00 to $200.00, $16.00 for that portion of the loan above
$200.003 (c) $200.00 to $300.00, $13.00 for that portion of the
loan above $200.00; (d) $300.00 to §500.00, $11.00 for that portion

3531vi4., pp. 5-6. 3541p3d4., p. 7.
3551bid., p. 13. 3561pid., p. 14.
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of the loan above $300.00; (e) $500.00 to $1,000.00, $9.00 per
$100.00 for that portion of the loan above $500.00; and (f)
$1,000.00 to $1,500.00, $7.00 per $100.00 for that amount of
the loan over $1,000.00.°°1

In terms of both dollar ocosts and interest, the charges

vary sizably with the amount of the loan. For example, on a
$20.00 loan, the maximum charges for two months would be $8.00.
In terms of interest, this would be approximately 240 per cent
per annum. On a $90.00 lean, the maximum allowed charges for
six montha, to be paid in six equal installments, would be
$33.00, equaling an annual rate of approximstely 65 per cent.
A look at maximum charges on a $400.00 loan shows that the
charge could be as much as $59.00, equal to an annusl rate of
~ interest of approximately 27 per cent. On a $1,000.00 loan,
the maximum allowable charge would be $115.00, equaling an
annual raté of approximately 21 per cent.

Quite obviously, maximum rates allowed to be charged by
loan cpmpanies for loans of $100.00 to §1,500.00 are much higher
than those rates ordinarily charged by banke, credit unions and
other types of lomn institutions. PFor those loans of less than
$100.00, rates appear to be extremely high.

In determining the fairness of such rates, two important
factors should be considered:

557Ibia¢g pF. 11“12«
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1. The cost of making smaell loans .is the mosi expensive
of all types of loans, mainly because of the large amount of
paper work, accounting and record keeping reguired to handle
such loans., It costs practically as much to make a $100.00
loan as it does to make a $1,000.00 loan, yet the return on
the $1,000.00 loan is ten times as great as the return on the
$100.00 loan at a given interest rate.

2. Rates that are 100 low tend to cause legitimate lenders
%0 leave the state. The vaowum thus created is filled by "loan
sharks . 728 |

One expert on the subject is of the opinion that the maxi-
mun rates allowed by the State of Ohio are approximately the
lowest rates possible that will induce legitimate loan companles
to remain in the business.’2? A look at the maximum rates allowed
under the Ohio small loan law in comparison with those in Texas
should give gome idea as o how fair and equitable Texas lawe
are.>60

In Ohio, 3 per cent interest per month may be charged on
loans of up to 3150.00.361 On a $120.00 loan for one year to be
repaid in twelve instellments, plus monthly intereat per install~
ment, & charge of $23.40 or 3% per cent per annum would be allow-

able. In Texas, the maximum charges for an ildentiesl loan, with

558gordon, p. 295. 3591p14.

360mven though this comparison appears as a criticism of the
Texas law, in all fairness it should be stated that Ohio law does
allow for additional charges where Texas does not. The extent of
the charges was not investigated. However, Ohio law does state
that %gfeifie charges for actual and necessary expenses are allowed.

Texas legislative Council, op. cit., p. 97.
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the exception of payments being in twelve equal installments,
would be $22.80 or approximately 35 per cent. Here there is no
appreciable difference.

However, on & loan of over $300.00, under Qhio law, & maxi-

mum charge of 2/3 per cent per month is allowed. %2 on a $600.00
loan for one year, the maximum rate that could be charged would

be 8 per oent per annum, for a total amount of $26.51. In Texas,
an ldentical loan would yield the leoaner $79.00 or an annusl
interest rate of approximately 24 per cent.

As seen gbove, the maximum rate permissdible on a §1,000.00
loan in Texae would be $115.00 for an annual rate of approximately
21 per cent, wheress in Ohio, the maximum charge would be: $46.00
or 8 per cent.

The difference in the maximum allowable rates permisaible
in the iwo states are even larger on the very small loan. For
example, on & $40.00 loan in Texas, to be repaid in four equal
monthly installments, the loan company could charge as much as
$18.00 equaling approximately 142 per cent, wheress in Ohio,
the maximum charge at 3 per cent per month would be $3.00 or
36 per cent interest.>03

A further comparison between maximum allowable rates under
Texas law and those allowed by other states with small loan laws

will give further emphasis to the excessiveness of interest

3621p44, 3631pi4.
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charges allowed under the new Texas law.-0% 0On a $90.00 loan
repayable in six equel monthly installments, a Texas loan cOm-
pany could charge an annuel interest rate of 65 per cent. The
states allowing the next highest interest rate would be New
Mexico and Vyoming, which would allow & maximum rate of 3% per
cent per month, or 42 per cent annually. Of the 36 other states
having effective small loan laws, twenty-four of them would
bave allowed maximum rates of lesser amounts for the same type
loan,J65

Further comparison on a larger loan shows that on a $500.00
loan, the maximum rete that could be charged under Texas law
would be approximately 26 per cent per annum, or $70.00. In
the other 36 states, maximum interest charges on a $500.00 loan
were: (1) two states would allow maximum rates of 2 per cent
per month equal to 24 per cent per annum; (2) two states would
allow maximum charges of 1} per cent per month, or 18 per cent
per annum; (3) ten states would allow a charge of 1 per cent
per month, or 12 per cent per annum; (4) eleven states set the
maximum at less than 1 per cent per month ranging to a low of
# of 1 per cent per month, or 6 per cent per annum allowed in
New Jersey; (5) small loan laws in eleven states do not pertain
to loans of as much as $500.00.766

364mne data used in making the comparison between Texas and
other states was not explicit as to whether or not additionsl
charges, other than interesi rates, were allowed.

365pexas Legislative Council, op. git., pp. 97-98.
3661p14.,
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Excessive interest rates have not been the only abuses
common to the small loan industry. A further study of Texas
lawe of a protective nature to the consumer are as followst
Section 18 of the small loan act governs the selling of life,
health and aceident insurance as additional security. Under
the law, rates must not be more than the maximum amount allowed
by the Insurance Code of Texas governing maximum premiums to be
charged for credit life, health and acoident insurance. In no
case, may the loaner charge more than the actual amount charged
by the insurer, and the amount of insurance must net exceed the
amount of indebtedness at any time during the loan and must not
be written for over one month beyond the term of the contract.>67

When tangible property is offered as security for a& lean
in excess of 3390.60, the loaner may reguire that insurance be
purchased on such property. The selling of such insurance is
also regulated by the laws within the Insurance Code of Texas./ 08

Section 15 pertamins to advertising, sand states that * . . .
false, misleading, or deceptive statements or representation
with regard to the rates, terms or conditions for loans are
prohibited, 369

Regulations pertaining to advertising promulgated by the
Loan Commissioner specify that such phrases as "easy payments,"

36Trexas Regulatory Loan Act, pp. 18-19.
3681p1d., pp. 19-20. 3691pid., p. 1l.
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tlowest costs," or "quickest service" are prohibited and are
considered misleading.? 10 Purther regulations as to advertising
specify that loan companies must not identify themselves in
“hlind" lean advertising solely by a phone listing or newspaper
box number. Also prohibited is the sending out of letters of
credit or coredit cards unless to & person who has applied for
redit from the sender.’7l

[+

Other practices from whioch a company is prohibited are:
(1) taking any instrument in which blanks are left to be f£illed
in after loan is made, (2) taking éeal estate as security for
& loan, (3) teking any promise +to pay which does not include
amount of cash advanced, the time the loan was made, the
schedule of payments, the maturity date, the amount of author-
ized charges, and the types of insurance, if any insurance is
included with the loan, and (4) using physical injury to re-
cover an unpaid amount of & lomn.J!2

Segotion 22 prohibits the assigrment of wages for the
purpose of securing loans made under this act.o!”

To conclude, it can be assumed that the Texes Regulatory
Loan Act has provided the borrower with much needed legislation.

3793# tory Loan Commissioner, Regulation II (Austin
1964), p. 5. o - == '

3Tirpia.
312pexas Regulatory Loan Act, p. 17.
3131pid., p. 18.
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However, the implication of the comparison between maximum
ratee of interest allowed in Texas with the maximum rates of
interest allowed in other states leads to the conclusion that
maximum interest rates allowed in Texes are of an excessive

amount.



CHAPTER III
SUMMARY, EVALUATION AND RECOMMENDATIONS

Summary

The primary purpose of this study has been to iﬁve&tig&ta
the need for consumer protective legislation and to examine
the laws of Texas to determine how well the consumer is protected
by State law in his spending activities. To do this, it has
been necessary to examine consumer protective laws by type and
category, as well as to give some attention to current trends
and expressed needs in the field of consumer protection.

To say that the consumer laws are completely adequate in
any given area of consumer spending would be erroneous. However,
there are areas where legislation appears to be broad and come
préhensive. The Weights and Measures ILaws, for example, bave
wide scope, and when compared to the Model Iaw, were found to
be similar.

Explicit within thie study are several major areas where
the need for additional legislation is in&iaaté&l Specific
recommendations for additional legisla%i@n will be made in
regard to the pajor prablgm BIeas.

Evaluation
Pood

Legislation is inadequate in several categories of food

production and merketing, and no legislation was found nértaining
119
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‘to the major problem in the marketing of frozen foods. Once
food is frozen and then thawed it deteriorates rapidly causing
food spoilage.l The possibility of this ccourring between the
time the food is first frozen and the time it is purchased by
the consumer does exist. The consumer, when purchasing froszen
foods, has no way of knowing the condition of the food at the
time of purchase. Specific legislation governing the transport-
ing and storage of frozen foods is needed.

Several oriticiems exist within the laws concerning the
labeling and grading of various types of foods.

| 1. No grade is apecified by law for canned goods. ILegis-
lation requiring meaningful labeling of canned goods in regard
to grades would be helpful to the consumer.

2., Fancy and cheice and other vague terms used in the
grading of fresh fruite and vegetables are toc confusing and
t00 general. Additional laws should be passed reqniriné clear
and more accurate descriptive terms to be used in the grading
of fresh fruits and vegetables.

3. Insufficient laws governing the labeling of certain
dairy products are apparent, considering the meny types of
creams, such as (offee Cream, Whipping Cream and Half and Half,
which appear on the market. Leglslation ls needed requiring
that dairy products l1list butterfat content on all types of creams.

lwil1is A. Gartner and others, Bhe Principles of FPood Freezing
(New York, 1958), p. 108,
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The possible dangers arising from the accumulative con-
sumption of foods containing harmful preservatives and additives
have been pointed out. Though Texas law presently governs the
amounts of such additives that can be used in foods, further
study is needed, and poseibly additional legislation should be
passed governing food additives.

Coasmetics

The two major problems indicated in the field of cosmetics
are false advertising and safety. Many cosmetic products claim
& youth restoring effect, but the medical profession is of the
opinion that there is no known external preparation that will
remove Or banish wrinkies from the skin. Although fslse ad-
vertising of cosmetics is expressly forbidden By Texas statutes,
it bas been poilnted out that cosmeiic manufacturers can profit
from extravegant ¢laims while the government develops the neces~
sary evidence for a sound decision. Two types of legislation
are needed to provide additional protection against such prac-
tices: (1) stiffer penalties should be provided agaimst vio-
laters, and (2) authority should be given to the Department
of Health to ilssue temporary resitraining orders against allegedly
fraudulent or misleading advertising.

Cosmeties, unlike drugs, are not required to be tested as
to their safety before they are put on the market, Hormones and
certain other types of drug-like preparations that can be sold

only by prescriptions as drugs are used in many types of cosmetio
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. products. Teglslation requiring that cosmetics be tested and
proven safe to the Texas Department of Health before marketing
would be in the public interest,

g;ﬁy Household Items

One uriti&ism of federal law, as seen in Chapter I, was

that the scope of the law does not include many commonly used
household products. Among these products are detergents, soap,
household cleaners, soap pads, scouring pads, glue, bleaches
and fabric cleaners. Many af these products may be harmful

if swallowed, eniffed or, in some rare oases, even touched.

The same oriticism may be applied teo the Texas law, since this
investigation has not revealed that these products are covered
by Texas law. lLegislation should be extended to these products
with primary emphasis on thelr safety.

Credit Legislation

The significance of legislation to protect the consumer in
borrowing and buying on time was pointed out in Chapter I.

In the study of small loan laws, the only major fault
found within the Texas Regulatory Loan Act was that maximum
rates of interest allowed appear to be excessive when compared
with other states, Much has been done in the new law to rectify
other common credit abuses in the small loan area.

However, the small loan act specifiocally exempts other
types of financial institutions, and pertains specifically to
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loans ranging up to $1,500.00. PFor those lending agencies not
affected by the small loan law, nothing has been found within
the Texas statutes to prevent excessive charges from bheing added
to a loan in the form of carrjing charge or costs of handling.
TLegislation ia needed in this area to bring all types of lending'
agencies within the context of the law.

Further opportunity for credit sbuse lies in the ceourt in-
terpretation which holds that installment sales are not covered
by usury laws or small loan legislation, since the extension
of credit by & retailer is an integral part of the sale of
merchandise, and not a loan of maney.2 The first states to deal
with this eitustion enacted legislation in 1935, designed to
control retail installments and selling and financing. Increasing
abuses resulted in regulatory laws in thirty states by 1961.7

Specific legislation perteining to retall credit and in-
stallment'buying should be enmcted in Texas.

Ho thorough investigation of the enforcement of Texas laws
was made, since the primery concern of this study has been the
legalities of consumer leglslation. However, within the limited
gtudy of enforcement, the conclusion is reached that very light
penalties are provided for violators. In most instences, the

penalty provided is a amall.fine; in some instances an additional

°Leland Gordon, Economics for Comsumers (New York, 1961),
p. 296. :

31pi4.
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penalty of imprisomment is provided. However, as was pointed
out specifically in the information on the Weights and Neasures
Taw, chronic violators accept the fines as business costs which

can be regained the next day.

Recommendations

If the purpose of penalties is to be of a preventive naturs,
then there gppeare 10 be a need for stiffer penalties for vio~
lation of consumer protection laws. A thorough study should be
made by the Texas legislative Council to determine the suffieiency
of existing penalties under the law within all categories of
this investigation.

Another factor of enforcement provisions of consumer pro-
tection laws is the guestion of providing sufficlent funds for
the necessary personnel. The regulatory authority geverning
specific laws is usually given the authority under law 1o appoint
additional personnel as may be necessary for enforcement of the
law. Obviously, in order to employ & well-trained staff in suf-
fi@ient number, a departiment must have adequate financial ap
propriations. (Infnrmatien developed in the study indicates that
this has not been the case in all instances in mexaa;x The study
of banking, insurance, and small loan companies indicated that
sufficient appropriations for enforcement were avallable, while
in the study of securities it was found that eventhough the
Secretary of State ls given the authority to appoint persmonnel
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40 enforce the Act, "funds bave not been provided . . . nd
Obviously, this ie 2 situstion that needs to be correctad.

One other factor worthy of attention in any study of con-
sumer protection laws is the matter of consumer education. The
primary purpose of consumer education is to teach the consumer
how to buy economically. However, proper consumer education
can make the public aware of the need for consumer protection
laws., In s democrscy, lgws are passed when voters demand thenm,
and sdequate laws to aild the consumer in protection against
frand and in making & rational choice bhetween &nd among various
products will evolve only as the consumer becomes aware of the
nedd for such legiglatian.

Much has been said: in this study)eﬂ the current problems
in consumer protection. With the many complex new products on
the market today, it is difficult for the consumer to make a
rational choice. In the words of the late President Kennedy,
nthe march of technology has increased the difficulties of the
consumer along with his oppcrtunitias.”ﬁ The Presgident further
emphasized that since three fourths of all spending in the
economy im by consumers, it is just as imporitant to help the
consumer make the best possible use of his income as it is to

increase his income.
If the market economy is to function properly, the consumer
must bg protected against undue exploitation.

4Yernon's Code of Civil Statutes, II, xvii.

5&@&&@ Document Ne. 364, C nsumﬁrs Proteotion and In-
terest Frogram, Message from' ent Or the United oiates
¥o Congress, Mey, 1962.
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