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VfMf I 

; mmommim • :< ' 

^ ' The l a s t smntmrn of Section. X of the foiarteeisth 

meat to tfc* C o n s t i t u t i o n of the Baited S t a t 6 * JMHBJ** ' , 

• l o Stmt® s h a l l make o r enforce any law which s h a l l 
• - ab r idge t h e p r iv l lS fg t t o r lasmmifcies of o l t i s t p r -of 

t h e United S t a t# s f .-.EM&2» s h a l l any Stated/deprive ««$" 
•'• - person of l i f e , l i b e r t y # or proper ty* wi thout due 

process of lawj nor deny t o any person w i t h i n i t s 
• - j u r i s d i c t i o n t h e *qu£i p r o t e c t i o n of t h e -

• . •- The F i r s t Section, of t ha F i f t e e n t h Amendment reads * 

.The r i g h t of c i t i z e n s of the "United S t a t e # t o voto 
s h a l l no t he denied by t h e S t a t a# o r by any 
S t a t e on a c c o m t of .ra@%. color# o r p®wtcra.s- oojadl* 

•' ., t i o n of servitude*. - ' 

A r ead ing of t he k&m&r&mnt® s h o w c l e a r l y t h a t t h e i r 

i n h i b i t i o n s a r e not d i r e c t e d aga ins t a c t i o n by Ind iv idua l s# 

The Four teen th Amendment i s d i r e c t e d a g a i n s t * a t a t « action*1 

only f ih i l e t he F i f t e e n t h i s d i r e c t e d a g a i n s t b o t h S t a t e and 

•federal ac t ion* ' '•• 

• With tho passage of t i a%- mora e s p e c i a l l y s i n m 1039 

•itoen t h e C iv i l t i g h t s Sec t ion HI e s t a b l i s h e d i n t he t fc i ted 

" S t a t e s Department of f t i e t l e e * t h e j u d i c i a l concept of what 

cons t i tu tes ; ; S ata te has been g r e a t l y «tended*>»t© the 

e x t e n t t a » t t ime r e v e r b , " J u d i c i a l guide post#" «r®'no longe r 

r 'e^g&lsfi&l** l e o e s t a r i l y t h e concept of • p r i v a t e a c t i o n * 

has been narrowed and t h e ©orrespendliig r e s u l t of t h i s 

r e v o l u t i o n a r y d i s i n t e g r a t i o n of t he - ' s ta te action*1 concept 



to br ing rang® of jt&le£a£ :#«s*wflay b j 

tiia federa l co\art« mor# aefclvlty fowiariy. 
- s - I , 17 

-'^ifchsi' as pr iva te or aa "bftlooflag to th® stsafca*. - -

'• l i t eon|wiffel&ft witts-tli© problem #f what is#w 

artUr«* f o r a *a*pia*i«*& of 

'«ry concept of what is- .tfea proper f m e t l o a of ©nr 

in our federa l # y s t « of #<jmstitutIonail - g o w a * 

merit* Especially s lg f t l f ioaa t I s the QeapMMttlw&y *««•»* «as© 

- of Setoff*- it* TMittd S ta tes^ wherein & divided and i^pftyqatly 

. nefrfutsd Supreme C©wfê  held a £#3@s*sl 

vhicfc h&d. l a i n i ommt . for almost th ree quartera of a oarttaqr* 

' # j inh unices i t « federa l «i»@ for one mtlng mi&w 

' ®e©lsr #f law® to d « | to mf inhabitant mf r ights- j$tofe*et«a 

"..%f the Consti tution or laws of the Stat«9« ' . -

%s &W ooiiatittxtiosi feteosiag a penal cod® to be aaM in 

g#v«toliig aet ion among iBiivIitsalf merely 'of Judicial- » « i # » 

' w n t f This i s a qvmttt'ieti ©very ladlv lSsal ffhwCLd 

B&usOly s ign i f i can t « # the m » m of 9silth v* J i l lwight® 

as&'&«£#& v* vherelr* the Court emmci&$«d Si# (Soon* 

'fcria® timt ffstatQ a.etien1* included notion of t r a d i t i o n a l l y 

- .jpri^at# ©rgsaiastiedis i f such orgsaisitfclias a re ©oaprtliea* 
; n W r ''f Hrii in.i: r/n rr»irTwfii1i..in'\nr morri i r i ; n i ^ f i r . ifjii:. m"1. Ti '.n1'i,ii'iriinili:ni i fn i ( : • , 1 _r 1 nun." ri r 1 i'i . . t . , . A i - n r , , r . , 1 r 

' % g g w . T » M U M , SIMM# 325 U.S. m <1948)4 

^ - * » * — m p#g^ '649 (1944 h 

326 U,S* m {1946}< 



regulated bj laws or are engaged la ft'Qt&irlfciia 

wmy h# considered* public* • 

Bv«b asm slgBlflda&t m?® the recont FMtylctliw- mm** 

nanfc cases *h«rein th« Court «xfc@nd«d the concept of "*'Stat.« 

action41 to hold lags! contracts betwson individuals' 

* u — ta w - - u . / 

To the 8tv&m$ o£ gQvmmmmt this F@i?oliitio»8j?f 

of 0st*to action® gives ©tus# for concern* From'» eo&e«ptrU4l 

, .point of flew 0stat§ motitm* baa undersoils auoh a 4i*Inte-

gration m to sa&e 4©-fl»i%i©a today illusory if not impossible; 

and from it constitutional point of vim there has bo an further 

' ttteroMimeat of federal authority upon the states1 «nd iaSi* 

.yl&uol** traditional domain* 
I ̂  

^ The purpose of this stuff is to fcraoe the Judicial 

Mitoff of th# disintegration of the traditional concept of 

'8itate actionff and the consequent development.of fcfee new con-

cept that the prohibitions of the Fourteenth and Fifteenth 

Amendments apply to private action among individuals. ̂  

'Shelley ¥# mmmmw* 534 ¥*S, 1 (1948). 

^Barfowa v« Jackaoiu M S U#S* 249 (1053) 



PART XI . . • - •; 

. wtsmm-cm ;' 

Private r igh t s a t well as s t a t e s * r i g h t s tr»?e 

of th# makers' of our Federal Const i tu t loa# - Heil-e%: 

Consti tut ion outl ined not only those powers «p#olf i«fOly *&« 

lowed fcli© -federal g0vematmt and those powers s p e c i f i c a l l y 

denied the f ede ra l governs!ant to order to p ro tec t 

but' a l so those powers d«aiesl the s t a t e s in dirfer' t o 'ppot&ot-

rn® lis.dtt?ld'sial.l/ 

M enunciated a t ^ c o n s t i t u t i o n a l a c t i o s i t 

by necess i ty general ly 1 ind ted to goversxasntal sotioii;f-
(/ ' i„ 

mqumtly?" the hisfcorical funct ion of tba Const i tut ion i s to 

jgrettftst the individi&al % r igh t s aga ins t -by 

•. 'fpx&tpnmfal au thor i ty , In te r fe rence with p r iva t e r i g h t s by 

e»t i s the great h i s t o r i c t h r e a t to indlvi^tufci' ft?©®— 

<2OMJ so i t i s ©as- y to understand why the makaara of the 

Const i tut ion wars e©ne©r&@d with tbe th rea t to l i b e r t y isb#r*-

ent in governmental activity*. Tbey l#ofe®d to tha 

of the pf t8t r and, r e f l e c t i n g upon tbe ev i l s of two #-#fit«l*le§ 

of English governmental practice. , concluded tha t goYeffisfBat 

was the ©stay of l l b e r t y j eonasquently* in about two- years 

from, the r a t i f i c a t i o n of the o r ig ina l doeustent* the ' Individ-* 

nal^s protec t ion against h i s governxaent was f u r t h e r strengthened 
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by the addition of the -Bill of Rights* Thus,there was estab-

lished, at least ostensibly so, & complete,, although delicate# 

balance between the individual 1s rights an<3 Mir government*s 

powers$ both state aid notional* .And as Woodrow Wilson stated #. 

1® did not. concentrate our consti tutional ar-
rangements in the federal government* We. !mf« : 
multiplied our constitutional governments by the 
mag&a? of our statoa, an<3 haw sot up in each -©«*» 
mon«realth a separate constitutional government to 
which is entrusted the regulation of all the or-
dietary relations of edtls&ur to «di other**-

'̂Ifc waa against government and gommmmi alone* that the 

Bill of Eight# was directed* Mormmr# it was the national 

l̂ v&ramsnt only that wm limited« Proof of aueh•intention is 

Bade clear in the first Aasniaent by the use of the .word 

"Congrsvcu* There was little if any doubt that; 

prefiaioas were directed exclusively against the federal gov-

ernment. But there wore thoae who endeavored to extend tha 

Bill of Riifsts to ®tt&te action*m Whatever lingering doubt 

remaining was unequivocally ramoved by Chief Justice Marshall 

• when he said» ttThaae Amendments contain no express ion iadl-

. oating an intention to apply thea to the state governments# 
_p 

This court emmofc so apply them» 

At the close of the Civil War it seemed caear that with-

out tha intervention of the federal govenaiaeafc the southern 

states would by legislative restrictions strip the newly freed 

¥̂«®ii,o'WF Wilson* Ocaî tltotioaal Governaimt in -the United 
SMfeea«. p* IS* 

'iSarron v» BfOttiaore*- 7 Pet* 24Sr 250 (1833}« 



i?jggP0 -q£ many of th$ ordinary rights suae! iw®aaltida of fs*©s 

•<sitli©it
5 The war caused many to realise that parhsjia the • 

makers of the original Constitution and tba Bill of Bights, 

bad- over®apbaslasd. states r rights at the expanse of th© 

vl&tiaX# in partionlar* the legro* fbe Fourteenth -and Fif t<a«ith 

pertinent sections of which hairs be^n gives* in the 

introdteetlon to this study* w#re adopted soon after the: war# 

the primary parpos@ being to protect tho oivlX' fl#'ts of the 

6&u*clp&t08 Sagro from infringement by the southern--staftft* 

som& of «hleb wora reluotant to accept the results of $afaat*. 

Almost Maultanaomly with tho adoption or th®. Clirll War 

Aaendaentt*. 'CoBfgpstfi enacted laws to carry fch« into effeat* 

The first of th# statutes affcsr the adoption of tho P#nrt«mtb 

Amendsent was that enacted by Congress on May 31, 1870, en* 

titled§ • *An Act to enforce the Blghta of Oitineas of the Ualto# 

States to vote in tho 8everal States of this 13nio%; and for 

other purpos os«" this statute was am and ad by an Act of Feb-

ruary 28r 1871. 'The two statutes wore designed to protect tho 

right to vote fey providing for federal atiparvlaion of election* 

in the at atea» Severe penalties wore provided for any Inter* 

foresee* ha,sod on raes or color, with the right to irate in 

either state or national electionsj and it mm mad© a felony 

for two or more persons, to conspire to interfere with the 

SR, !» Cuafcwan* Loading Cons Situational P&oi*ifta«..» eighth 
edition, p* 40# 

"'For ft collection of these a tat'a tea sees 
R« K, Carp* Federal Protection of Oiirll BigfaM* p. 309* 



f r m &XQr>cX®0 of o l t i sons* r igh t s m<lar the tmltecl S ta tes 

Consti tut ion or . . 

On, April «&, 1871, th« %ia Klwc Kim o r fetilpiehiiig Acts 

was pwa-ed, 'TMa §tat«t<s penalised action* s ® d » r color ©f 

law*9 tiilefe d apr i vac? poraons of fch#ir r i g h t s wictsr the l a w 

or Const i tut ion of the United S t a t e s . I t a lso pro-iritis p$n~ 

altl-ss f o r conaplring to overthrow tim £«2®ral govorwmsBat., or 

to prevent the mmntioaa of £©<! ara l laws* " . 

% got t b s S a p r ^ s Court *s e s r ly ooaprehanalon of the, 

asfelfe of th# a&eGtd&«n$s arw3 t&o oonseqaoat a copa of th# 

appl ica t ion of ths s t a t u t e s d«lga®3 to «sr?y 1&4b Into ef*. 

f e e t , we look f i r s t to the Slaughter Housa C&sot*® Those 

-ease# a re pm^tinmt to t h i s study hee&ua a her© tls# Court d e -

clared th*t n e i t h e r the o r ig ina l Const i tut ion nor the 

amendments es tabl ished any groat body of ei i r i l r i g h t f on & 

f ede ra l l eve l "Which a l ^ h t "be protected by sottgrsssienti, @0.* 

aotmaiafe* In these oases it- was ruled tha t the p r i P l a g e s and 

i a i m i t l s s elamst of' t he P#iirfe»@Rth Atnondsent did no t 

•trails#®' the great body of f m d a a m t a l o i v l l r ight# o r pise# 

any «x%«09iv»- group of r ight# under the spec ia l p ro tee t ioe of 

the f ede ra l against s t a t e l # t ' 

alone £njrv$&g«&*nts from pr iva te paraona* The 3 ^ p r « i Oemrt 

#*w the Constitiation in the sua© l i g h t tha t Wilson l a t e r saw 

I t* and, henoe, declared tha t c i v i l l i b o r t y remained primari ly 

i a s Q&a«*» 16 Wall, M (1873). 



& isatter to "at? protected by s t a t s lav, t-ather- than try fed**-
8 

oral lax?. 

- 5fe f ederal statute® were Involved In the Slatŝ bttĴ p Sena# 

Oases, the point .at r'smt-o being the c o n s t i t u t i o n a l i t y of a . 

L-diilsisaa s t a t u t e granting a monopoly in the 'hitalnesa &£ 

s laughtering l i v e s t o c k in Ifasr Orleans* 1?he s t a t u t e in qiaes** 

t l a n mm attacked on the ground tl«it it abri%ed a p r i v i l e g e 

'or kmaunlty protected by the Fourteenth Aaffl̂ aentf namely#-

the privilege of engaging la the slaughtering troslnsaa* the 

Court; *s refuoal to hold that the a&andffie&t protected any sueh 

right Iap.15.ed that th-e faflsapal g©¥©r®it«&t. bad l i t t l e , - It 

cons t i tu t iona l authority to provide a p o s i t i v e program 

protect ing c i v i l rights.* 

®m next dec larat ion by the Supreme Co-art concerning ttw 

acopo of the amendments ia question cams two yean® a f t e r the 

Slaughter Sows© Cases in the case of ttalted States ¥# Grille* 
fjf 

shank» . Hea?e the Court was concerned with one o f the Tcey 

sections of the statutes d e s i r e d to e f f e c t u a t e the .8sa^a&-

s e n ts-«^®e t i e s 6 of the Bafercait«at Act of May S3,.,,- 1870* 

This was the general conspiracy section,, making i t a federal 

crlraa for two or s o r e persons to conspire t o interfere with 

a eltijsea% exercise of any r ight pasted by the Constitution 

or laws of the United States.* 
A 
cfoodrow Wilson 0. ejt*. e l t > , p.* 

^United States v* Ortiliah^t*. 92 U.S. 542 (1878)« 



Befendsnta were among sore than ©110 hundred pera one 

j o in t l y %f#e ted in the Podoral Court in X>«ui«iana under Sec-

t ion 8. Defaadant and oth§»0 bad broken up a meeting ©f 

-Hegroes, the f r acas culminating i n the k i l l i n g of aorae of 

the Uegroes-* The .issue, of c o n s t i t u t i o n a l i t y aros e on a mo-

t ion In a r r e s t of Judgment a f t e r - a vesxliet of • guilty-v.,. Tbe 

•dourt did not j a so f a r ' a s to dec lare Sect ion 6 uncengtitu* 

. t i ona l , lrut i t did'fcaka a very aarrew vietr of tbe federa l 

r i gh t s Miicb might bo s i t j feo t to i t s protect ion* The Court 

dselared that the vietisis* r igh t of assembly,. wfaieh tbe 

defendants had boon charged with v io la t ing* was s o t a f ede r a l 

r i gh t* and thus could not be pretexted by the na t iona l govern-. 

ment# 

:I» reaching i t s decision tbe Court declared tha t t he 

Fourteenth fmmdumt adds nothing to the .rights of one c i t i -

zen As.ftgftlmt sn^tber* . 

•' ^ I t i s a guaranty against t be exert ion of tbe 
a r b i t r a r y «nd tyrannica l power on the part of 
the g 0 f » a « t and l e g i s l a t u r e of tbe State# 
not a guaranty against the cossjaiasion of incl£-~ 
vidual offenoQSj and tbe posers of Congress* 
whether express or implied^ deea not extend to 
feba passage of laws for the suppression of , 
crime within t h e State*.,/ 

The next oaf© in a ae r i e s of eases decided a f t e r tbe 

adoption of tbe Civil War kmmy$M.entm in which the. Supreme 

Court inval idated various provisions of tbe Civi l Rights 
ft 

Acts mm United S ta tes v, I?eese, decided in 1876.° 

£ k i 5 « L s.t«»w » . *">»». 92 t-'-a. 214 (1076). . 



fwo e lec t ion iuspac ts rs in a Keaifcuc&y jauasiclpsl el©eil©n 

tsws i n d i e t a d , wider Sdtetlona 3 an<3 4 of th# Act of Biny 31$ 

1870* fop refusing to mmim axiC mimt fell© vote of & Begre* 

flie Court# eossidsi&fcg cnaly the F i f t e en th %4endm#»t : ; l s sm f 

.to©Id the sec t ions of the s t a t u t e in qn&B&ton •tmcFjbnst;It-titI6«tal 

m going toejraad the provlaltma' of the a»«u&s«nt in tha t this 

s t a t u t e was not l imited t o J s t ^ r f e r m c # on seeo-mt af-, ^&e«* 

feXor# o r previous c&sditlan of aervItude** The Goi&fc w s 

wwi l l i t i g to uphold the v a l i d i t y of the s t a t u t e m m tiim 

H a l t e d * ®# in the prln&lpal ess-% to tbe promot ion j&t Hegrooa 

i& tli# aa&eapci#© t h e i r f i g h t to ?ot«« The Oowfe :mId* 

• I t wouM ce r t a in ly be dasfproiif i f the l e g i s l a t u r e ' -
' - ' #©1214 se t a »,@t l a rge enough to catch «tH f e a s i b l e 

offenders* and leave i t to th® courts to -step mil## 
•sue! say tiho would be r i g h t f u l l y re ta ined f s a l who 
should be aot at t«rg«.* t h i s wo«M#- to sosie ftstoat* 
s u b s t i t u t e the j ud i c i a l f o r the l e g i s l a t i v e depar ts 
a « t of 

That philosophy i s a f a r cry from t h a t mttttci&tsd by . 

;'3ro&aht decisions of the aa»# court which wi l l b® i t t e u M s d a t 

faagfiai i n l a t e r sections' of t h i s s tudy, . ' -
© 

In Bx pa r t e Virginia# .decided In 1380, tl^#-3upr#sie Court 

upheld the v a l i d i t y of Section 4 of the Act of March 1* 

under the Fourteenth Amendment* This sect ion a ad© it'-ft mls»» 

deraaspaor to exclude c i t i z ens from jury serv ice b#fa^s-e of 

rsy«j«ft color#, o r previous condition of servi tude* The imtlict* 

merit of a judge charged with excluding Sfegyoa# from si tfes 

I t 100 U.S. 336 (1880) *. 
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Juries wis upheld the Court beld'lztg that the -action of the 

Judge m m *state action1* under the Po«rtoei>th h&miMmt* 

oasa Is significant hero bicatae it held that a state acta not 

only tbarengh Its legislative 4«pfti*fca«nfc.tmfc also tfipeug^Mts 

Judicial and executive agoneioo as well » • . -• • 

"' In laitod States v. Harris*^ twenty meiabers of a 

sos.ly&eh iaob seized four prisoners bald by a stats 'depwty 

ahoriff and "beat tbeia severely* killing one* The mobsters 

wore indietsd under Section 2 of the Act of April 20# 18fl# 

wMob prohibited a esaapiraoy by two or mora persoas.. to d#** 

prive another of equal protection of the laws or < 

privileges or 3«ataaitios under the lairs, or from' Much 

stat# authorities from giving such protection*- In sustain-
/ 

Ing dsaurrera to the "indictments, the Court followed the 

'Qrial&shask eaae and hold that the Inhibitions of tts#'ff'owe*-

t®m%h %enifii8»t applied only to state, not private* "action*. 

and'that no other part of t&e constitution af foiled authority 

for- the statute in qaoi'tlon* • 
'v' ' i i - ' - • 

- -X& the Civil Sights' 8m m decided in 1883 fcbs;vSijp8*«@' 

Court was called upon to pass on the eons%itu tionalitj of 

the icoy prevision of the 1875 Civil Eights Aot whish p?oviff@dl 

in p&tH# 

That all parsons within the Jurisdiction of the 
United States shall be entitled to the full and 

tea Stateo •• Bawls* 106 TJ.S, 829 {1882}» 

Eights. Caa.es. 109 U*S« 5 {1883}* 



WN& of tit* ftS*wta.r*fS» 
fiwttiwiii m& privUftgae et i »M| gsfeU# ©.@»* 
vqyoeteet on land or « « . m& oWsmhp 

. • fl«iw» #£ pt&XSe awagfMtif svbjcgt ©slf to tbs 
m i ifctttatlens astfllblligiod by n » f m*i 

mpfliestel# ollfc* to -cStissit of «*«y »©# and 
..' - mL©*^ ysgoerdX«9« of 6ay prevSmtS' geadltloa of •' • 

tint pr»e««6|&g lavolvad mmnM lndi«taMttt» charging 

VttfutaSL to gcwit 4MeaMtfkNftS*ss to Eonroos I s m hotel sad 

, in tbtifttaap In Saa astf Stir ¥asfcff aa& s civil « » 

fefim for i«ag3# gtJJ.#jjittg P4ti?utal • to permit a ! • § » feM& 

t& ricio ta the ladies1 «gr #f -a 1b tmaanv** 

£tafc$Uy* *pMfelag fa* tij# Giwfr in 4«&Ajgzi$ • 

th« iiittttofea in*all£ undor tto© Fotfritomtti •• 

ttnfc tbo anuttdtauit. ins# itoblbXtoary «pan tbo t ta ta* eslf | *It 

I t of m pt^fet«iaX® #ts»et«p that l«-

' f tAMtati l iroMRlaa of £8&*fthH& stffetn is. &©t the 

•mMtvr *£ th« fln«nd»wti*'* *Shm Cturi 4ffBl**9A tb«t tba mma&* 

wm% did »#% luvvst G»iig3B«M «itfe Hto ' 

•'fSpm MUfe «T« VitfelO' ttSt ^MAtlk of Vtftfe* 

'&«&** f m i t l m rights ar t aifte&pwi I f t&«| ftftsntaatfe* %u% 

mtf bf way «? pnAibl t i ta fit# memoA* 

m«it 609s not «p^tf to wrongful aef t of i s i i f S i m l t vc&iitft 

'••ttHi t v i l or wrong actually ftonmittvd ra f t* itp» *os* State 

it** or St*t* authority fo* i t# «&eu>* or pavptfwfttlea** 

f b t mrnmm of tte» decision tnui ttmt tho lancuaj-a of tbe 

Amtea&aoat W6* fc© b# itlaplf 

a««at what i t smii i t s«at*»it«- profcibstlona mpptie& to 
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" s t a t e a c t i o n * only* .Moreover* I t stm c l e a r l y "pointed o u t 

t h a t the aaonlnont a f f o r d e d only '^negative® p r o t e c t i o n of 

- tho e i g h t s s&mer&teci t h e r e i n and could not bo used ast t h e 

b a s i s o f a p o s i t i v e s i v i l . r i g h t s program fey t h e fedefe&i'- gov-

#3?n&ant* In o t h e r words $ t h e i n d i v i d u a l bad store p r o t e c t i o n 

fro® h i s s t a t e (govesnattit' a f t e r t ho Fou r t een th Aaen&arant 'was 

adopted than be had b e f o r e . i t e pas sage , feat th ie - p r o t e c t i o n 

*as mad® e f f e c t i v e only by t h e remedy fnxni£h*4 in I t i s J u d i * 

^ l a r y Act o f i7S$ # 1?hiir .was t h e remedy of . p ^ a i t t i n g ; an 

;m§grf ctvod i n d i v i d u a l t o go i n t o a f e d e r a l cour t ami %m& t h e ' ' 

-Iftfuying a e t dec l a red ' .meanst1tut i ona l* - .. 

• '. Sn t h e ease ©f Baldwin v* f r a a k * i S decided i n ••1667 -pirtl*-

was a r r a s tod fo r " at® s u i t i n g Chinese c i t leem# /Haul M i r i n g 

the® o u t of a C a l i f o r n i a t o rn* i n habeas corpus - proceedings 

' tli® Supreme Court d i r e c t e d h i i r e l e a s e , aga in h o l d i n g i n v a l i d 

t h e s t a t u t o r y pro-vision Involved in t h e Ha r r i s c a s % 'mm-

. though i t s use her© a g a i n s t a p r i v a t e person p r o t e c t e d a -

f e d e r a l ri;;ht-»-namely, t h e r i g h t of a Chinese , under a t r e a t y 

---between t h e United S t a t e s and Qaiaa. r t o rwaftift 

town and engage In b u s i n e s s t h e r e en *$ai& terra* M t f c Asieriean 

oitigen#-*- t h e Court he ld t h a t t h e s t a t u t e was to®. 

worded# 
13 ' 

In Jaa©t v*- Bewman ." decided i n 1903, two persona 'mere 
i n d i c t e d f o r b r i b i n g and .p reven t ing a Negro from v o t i n g to a 

1 ^Baldwin v» ggwafcSf 180/C»S» 678 (1887).* 

v . Boitaan* 190 U*S* 127 (1903) , 



Swtuoky congressional-' el sobion under Section 5 -of the Act 

of May SL# I870# which prohibited any person from hindering, 

'or intimidating another from noting by various. «»*Mer*t<*i. 
.isasms* $he Court ̂ sld the statute in question invalid under 

•'the 1?i£t*e&fch Ammtim&nt 'became that ataandatant* like-the 

•Fourteenths w m 'directed against '''state actionM oaly, not 

sgainst private action*-- fhe Gov®* also refused t©uphold the 
validity of the statute under Section 4 of Article X.-Uf .the" 

Constitution# as an act designed to protect the 'right to 

-- vote In, a federal election* because^ while its w e her© was 

in connection with a federal election, it was worded so 

broadly- m to apply to state alectioms also* . ." 

X» the ease of Bodges v» Tinited States,"^ decided in 

1906* defendant mid others ©ere -indicted under the general 

conspiracy statute for conspiring to dsny certain Mogro 

elti'ssens rights established by Section 16 of tfce'A&t'.of limy 31, 

3JS¥6» fhis act provided that all persons, regard!m» of color, 

- had the same right to make contracts as white persons* Defend* 

ants" had used violence In preventing Begro-es fr©» He-rising in 

a lumber easip in accordance with the terms of a contract the 

Uegroe* had with their employer* The Court in sustaining 

-dteuî ers to the indictments held the section imcomstittttion&l 

-wider the Fourteenth Jtesndmcnt because it- applied tft 'private, 

not stâ e.!,--.;.actionThe Court also refused to uphold- the 
I . , 
! . . . . . - • - . - . , - ^ r i i r r i ^ . . . ^ r r . m , , n o r m w r i ^ i f i i i i ^ w i w r i r T r T ' i i r t i ^ ^ i - i n r t m ^ t n 

i 1 ' > » » * • * ' " j 1 " ' " 1 1 1 ' ^ r i ' 1 ' " " " f r " 1 ' H * * " ! 1 < U J i W l l t - ' C W W f W ' O j I ^ M W t ^ r n i » S * W » i W P » » 3 P » « W * * ^ ^ 

^podges v* tf&lted. States.» 203 B#S.* 1 (1906}* 
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validity of the statute mdtr fell© Thirteenth Amendment. 

An examination of the above cases ravaals that wmj key 

sections of the statutes enacted to offactuato the Pourtoonth 

and y'iftaontb Amendments were held unc ons 111utional because 

auob statute* were not strictly Halted in their application 

to "state action3 only. In only one case ware any of the 

laplffla#iiting statutes upheld under the Fourteenth or Fifteenth 

Immdaents and that was in the case of lac part© Virginia* 

Thn* the attempts to apply the limitations of tfce Four-

teenth and Fifteenth Amendments to the acts of individuals 

during the period following the Civil War set with dismal 

.failure* To the Court that decided the Civil light# -Cases and 

feb© other early cas©s interpreting the amendments it s earned 

4«it© clear that the amendments had a dual character. First,, 

certain rights ©f the individual ware protectedf Second, this 

protection was to bit afforded against "st&t* action" only* 

to the Civil Rights Court it s@«at#d aziomatio that 

®stati action21 was one thing and private action another; and 

as a matter of basic constitutional theory tho state regulated 

the individual * while fedoral control was addressed in turn 

primarily to the state. Private action enjoyed a constitu-

tional Immunity. 
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CASES APKOTC- THE COlfST IfTF2101 AS A 

To approeiato more f u l l y the Important© and fcb« pos-

s ib le implications in rocsnt United Stafcaa Bisproait' Court 

mu$m involving Sections 19 and 20 of tho Criminal Cod© soma 

at tent ion should bs glira& to background dairslopaoa-t*-.'' 

1B recent .years tho national go¥«r«iasiit'% powssr Itas been 

itieramsteglf «s«d t© prevent agencies of atat© ifo^orpjaeiita 

"fpam in t e r f e r ing with tha c i v i l l i b e r t i e s of tiie iridl?«4i«al*-

fits pr inciple of const i tut ional law egsmsm %o • thm&\ vm&s-:&s 

that th© due proeass clause and the aqual protection "of the 

. iat® clause of the P©tirf®«nt1a Amendment are hold to'^saaaaefc 

oartain provisions of the Federal Bi l l of Higbt§ r ^ 3 % ixk 

i t s e l f provides protection only against federal anoroacb* 

l i t e * This pr inciple affords the individual prot®ctioii, 

in the federal courts laxdor the United States Coas.ti^:uti©af 

against a ta t# tetorfsran©® with such t r ad i t iona l li%oi»ti« aa 

^freedom of spaaehgt press and religion* ' "•"•' • .• '• 

.Si 1931 t i » Supreme Court held mconatittttlorisl- a' a tat® 

law f o r the f i r s t time on the ground that i t deprived '.a ' 

pore on. of on® of the l i b e r t i e s enumerated in the B i l l o r 

Rights. In th is case tho Fourteenth Amendment was bold to 
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pyoteet f*9«d<Mn of prwa from deprivation by- * «iat«*A- • 

S«bsfwi«.#»t decisions brought other liberties #mAiri»t®iS 

in"'-the Bill of Bights wttills the protection ©f the-

r««@ ;elati0» of the Foufrt-eantb Amendment ,• But in -'jfc&iirt 

Sttid«- it clear that the Amendment did not protn-et «11; fhfr V 

enumerated in the Bill of Sights from, ianmsi©a bj 

'.'*«tat« action". Only "those ftrndaatntal principles of liberty 

';&& justice which li t at the base of all ©tap .civil-"tisi'poXiV 

, I#ai:' Institutions-s ars- protected against bs-tti: itod 

««c»*obâ t̂ :\̂ HbMi Supreme Court has not 

provision.a of tti-s fimt %m aasndaantir is«-

. in tli# Wmrfe-mntfafr but ©very #110/®-#-,. tlss 

of the FlW:fc;-Aaisndmemt hsa received t#iâ  

protection state miortuftefcrnent.** ' -iihli®-

bald that a gtete"'s&y not deny the «eeas?®a 

naV-esse the Fight of cow&el as g»a.j»an.t@®d by-, the'ilittj v 

fe«fid»nt^ Yet the protection of this basit" î#it\)a-̂ S toissn 
'% •' ' 5 '• :-': ' * 
-<|ii«ti©n»d*-' ; ;;-

Xnterference by the federal ftovernsient in thes#. ems-tf 

ms not antagonist!0 to the traditional oonoept g£ :tbs'-••.jpaŝ êa1 

¥• Mittnaaolau- 288 U*S. €97 {1931}, ';•• ; 

••.;••; • -%alks v« Oosraecti<rat* 302 U*$* 319 (1937), - ; 

%fc»:&edD» of religions see West Virginia of 
Mae&tl'im v» B&metfee*- 319 i>*3. 624 (XS^T*mSSa"#!"'"" 
spm^U -mm3 press s fear Vw Minnesota,. a©* clt-, t HeaMsstoa ̂  
JiSSECg* 301 u a. 3 * 10 37} •* oi- jus 3 aal '001'i'il't i on * 
fee Hague J?. J-.J'*.# 307 U.S. 496 (1939), 

' %SSll *•• &fibaa*» 287 U*S, 45 (1932) , 

w tr* 316 X1 »3 -« 4SS (1942) # 
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func t ion or p i t tm o f the na t i ona l Cons t i tu t ion to. mte&QVtiX 

system o f c o n s t i t u t i o n a l govarnmaat* Federal intarf^sNmea p*»« 

(Beaded along purely negat ive l ines,. But aagat lva i r i tsr farsacia 

WftS' not ancmgtu l e a f i nd iv idua ls and organized g»Bps :be-gsti 

to 4 mmid a pes .it l ira ppogrsat on the par t o f the f e t f t r a l go t$» -

These have ins is ted tha t the f#dara l government use i t s 

potior to protect, the i n d i v i d u a l against in ter ferences w i f h ' M g 

l i b e r t i e s , not. only f rom act ion of s ta te o f f i c i a l s , but sils© 

fmm the ac t ion o f other p r i va t# ind iv idua ls m w#llg.; 

I t was, at leas t i n par t * to meet such ieaaafls/ feap peel* 

t i i r® federa l ac t i on that there m s croatad i n 1959 i j x ' tbe 

'.•^iiainml B i v ia ion of t h e United Stat as Department &£ . fust ic® 

" a- -Civ i l l i m i t s SaetJjEftai.-fisa func t ion sn i pushes a ofvtrhla 

-*#eiio&-was * to pursue a program of v i g i l a n t ' ac t ion : in- the 

pr&SmutIon o f in f r ingstaant* o f c i v i l l i b e r t i e s ^ ..Jul a - r ^ u l t 

•of the establishment o f { t h e C i v i l Rights Sect ion $^'"'p&rt 

.of i gaatwi l tig o f i n t e res t brought about 

feint groups,, a new era i n the l i f e o f the C i v i l -Jtigtiif JMts 
0 

• '; • .Establishment of the Sect ion was so le l y an act o f a i s i n -

I t f t r & t i v e d iscre t ion# . Congress d id not create i t and'**©' 

l e g i s l a t i o n was passed g i v i ng . i t au tho r i t y wider «hlefi t o 

.operate* • 

The f i r s t major problem fac ing the newly created aas* 

t i o n was tha t o f determining what possible statutersr.^aaaa 

1* Eaasraon and D* Haber, B p l l t . l c i l and Civil..' Bights... 
i n the I fal ted States« p* 44.* ' ' -'. 
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assisted for the adoption of a positive progpaa to anfore® 

civil rights* It was 000s determined that as a result of the 

revisions. of 1909 the major surviving criminal provisions' of 

the Civil Bights Acts bao&aa Soctions 19 and 20 of the•" ̂ rtssi** 

nal Coda, which became Sections 51 and 52 of Title 18 D» S» 0*.. 

(1926 codification) ? which in turn became Sections' 241 and 

242 of Title 18 H* S» C. (1948 oodlf1cation}* Trie 'Statutes 

will hereinafter be referred to as Sections 19 and BO regard- 1 

leas or the date involved* In their present-"^-*^ the taction# 

read as follows t 

Section 19 • 
If two or sore persons conspire to injure, 

oppress, threaten# or intimidate any cltlsen in 
the free exercise or enjoyment of any right or 
privilege secured to him by the Constitution or 
laws of the United States, or baeause of his 
having ao exercised the aaraa; or 

If two or more persona go in diaguise on the 
highway, or on the premises of another* with in-
tent to prevent or hinder his free exercise or ' 
enjoyment of any right or privilege so secured-* 

They fhall he fined not more than $5*000 or 
imprisoned not more than ten years, or both* 

Section SO* 
Whoever, under color of any law, statute# 

ordinance* regulation, or o-uatoiSj, willfully 
subjects any inhabitant of any States territory# 
or District to the deprivation of any rights, 
privileges $ or laamittas as-mired or protected 
by the Constitution or laws of the "Onited States, 
or to different punishments ̂ pains, or penalties, 
on iceemt of such inhabitant toaing an alien, or 
by reason of his color» or raoa* than, are pre-
scribed for the punishment of eitlaeasr*. shall he 
fined not nor# than §1,000 or imprlaonad not 
war® than one year, or both* 

A reading of Section 19 shows a number of limitations: 

(l) it is a conspiracy statute; it cannot be violated by a 

single person acting alone? {2} the victim or the intended 
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trietia must be a United States citizen; and (5) the design 

of the conspiracy must be to interfere with rights or priv-

ileges aecured by the Constitution or laws of the United' 

States* 

There are a nusiber of elements to he noted in Section 

20s il) its provisions may be violated by m single inM«* 

vidual? (2> this section is for the protection of *smgr 

inhabitant!s and (3) it is directed only against persona 

acting undqf color of law. 

Before the decision in the landmark saa® of Serairi ¥» 

Uhi-t-td States in 19457 the constitutionality of 3#ctIo»-1® 

was upheld in several decided prior to that ,. 

But it must be noted that in none of those mnm was Sic* 

tion 19 used to protect rights secured only by the 

Fourteenth or Fifteenth Amendments* 

Prior to the Sorews case Section 30 had boon Involved 

In only two reported easts* both in federal district courts, 

but there wms no conviction in either case. 

In United States v» Buntin^ a teacher was indicted under 

Secticm 2G for excluding Negroes from the only school in the 

district, but the defendant admitted he was acting under 

state law* 

%crewa v« %lt:ad....8|#^,^y.r op» cit* 
8In addition to the cases noted in the Introduction, see 

Ex oai»t» YaArsiigl^ 110 U.S. 651 (1084)| Mrttftfi v» IMfcffi**. 
States* 178 U.S. 458 <1900) i >• v» fillMHI&V S S 
C f T B 9 (1941). ^ 

9Un.lteA...3tatea...v» 9mUJ3* 10 F, 730 (1882). 
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la United States if* Stem# eertain Maryland «Xaction 

Judges were indicted under tib# same section for preparing, 

ballots in such a way as to stake it easy to vot© Democratic 

tmfc difficult for illiterate fegrees to vote SepabXless* 

Clemrlf the defendants were acting under "color of law,* 

for they were acting in compliance with a Maryland statute. 

The Screwa ease involved a ŝho eking and revolting ©pi-

sod© in law anforcement," Screws was sheriff of Baker County, 

Georgia* Witts the assistance of defendant Jones, a police-

man$. and defendant Kelly, a special deputy. Screws arrested 

Hall* a Hegr© citizen of Georgia# Tba arrest was made lute 

at night at EaXl'ft homo on a warrant charging HaXX with theft 

of a tire* Hall was handcuffed and taken by car to the eotapW 

house. At Hall alighted from the car at the wnr-ihcmse square, 

the three defendants began "beating hies with their fists and 

'Kith a Blackjack. After Hall had been knocked to the ground, 

they continued to beat him from fifteen to thirty slant## 

until he was uneona eicms, Then he waa dragged, feet first# 

through the courthouse square into the Jail and tteoi®. upon 

the floor dying# An ambulance was called and Hall was removed 

to a hospital where he died within ths hour said without re— 

gaining consciousness. 

The United States Attorney^ working with the Civil Hlgfcts 

Section, brought the ©ass to the attention of the federal 

grand fw-y and obtained an indictment against the three 3e»* 

X0T It&tee v» St-ome* X8S F* 836 (XSajJ; 
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fondants. On© count charged thea v/itb violation of Section 

19j the second charged a violation of Section 20; and the third 

charged thaa with a conspiracy to violate Section SO contrary 

n 
to Section «f? of the Criminal Code* 

The District Court sustained demurrers to count' one and 

there was no appeal from auch ruling; consequently, the oeuat 

on© charge was dropped from the case* 

The theory of tho indictment under Section 80 was that 

Hall- had boon deprived under color of the laws' of Ceorria of 

rights guaranteed hy fchs Fourteenth Aaendasiit̂ -feh©' right not 

to ho deprived of life without duo process of law; and the 

right to b0 triad, upon the chargo on which he fas arrastad* 

"by due process of law and If found guilty to "be punished in 

aooordanca with tho laws of tho State of Georgia* 

"The caaa was triad by a jury and a verdict of guilty 

was returned against all threo defendants. A fine and impris-

onment on each of the tiro remaining counts was imposed, 

making a total fine of #1,000 and a prison term of three years. 

On appeal the Circuit Court of Appeals affirmed*^ "by a two to 

on© vote. The Supremo Court took Jurisdiction on certiorari 

to tho Circuit Court of Appoals» 

The dissenting judge in the Circuit Court pointed out 

^This statute makes it a crime for two or mors person# 
to conspire to coronit any offense against the Dnited States. 
Apparently the reason for this additional count was to jLnzrom* 
the maximos penalty in the fcveat of conviction. 

12140 P. (2nd) 6-62 (l$Uh 



t h a t t o u p t e l d the v a l i d i t y o f aach * vague gtafcxit* wcmM 

#amss a l l judges and prgaaiMatlmg o f f i c e r s t o t r ead on •&&»• 

garous gr©und*»»aa I n t e n t i o n a l r e f u s a l t o i » i f o r 

t o f u r a i a h counsel* t o g ran t a prompt fe?t*l# o r « f i 4 . i I s * 

d i t t i i a n t might Make them c r i m i n a l * # 

Before t ba Supr«s» Court# two p r i n c i p a l argooianta war* 

mad a l a beha l f o f tba clef end ants# F i r s t * . I t was eentandad 

t h a t Sec t i on 00 l a w o m ^ t l t n t l a i i s l i n so f a r aa I t Mfeaft 

SMSttt .in.. irloX&fcldgt o f tha due procosa elatta# o f feha Fou r -

t e e n t h -fiaandmezit c r i s i n& lp - baca&aa %h& broad d e f i n i t i o n s 1 &£ 

r i g h t s p ro tac ted by the amandaa&t p rov ide no » o # r t 4 i n & b l # 

§t*®d&rd of g u i l t * Soe t ion SD baa c&ntsnis on l y i f tb#r*& i # 

i nco rpo ra ted i n i t fey a l a r g a body o f changing audi 

m o # r t & i « l aw . But w ide r t ba American ayatam o f go^«K®sat^ 

crMi iaml; s ta tu te® muat be s p e c i f i c * 

f o en fo rce aucb a a t a t tat a would be life® Banc-
is i o n tog t h e p r a c t i c e o f Cmllgmla who *pt ib l lah«4 
t b a l a w , b u t i t was w r i t t e n i n s vary sma l l 
band, and posted up i n a c o m e r so t h a t no on a 
oo&ld make a copy ©f i t * 1 1 

The essence o f t ho aocond dofena0 argument i s t h a t , 

inasmuch as feb® clef and ant a ware c l e a r l y a c t i n g i n v i o l a t i o n 

©f a t a t a l a w , t hay were no t a c t i n g under # «©l# r o f l a w * and 

hence t h e r e was no ' ' s ta te act ion# * 

Thm p r i n c i p a l o p i n i o n was w r i t t e n by f m t l m D o a g l « : t 

j o i n ad by Chief J u s t i c e Stone and «haatle*a and Batd* 

Dou^laa s#«a ; p«rtuilJ@3" by the issue o f vagtaesaaa# Bef-teA** 

sasatSi bad contended t h a t i f t he word " w i l l f t& !s i n Sec t i on 20 
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means that tha accussd must have sought to deprive & per** 

sen of a specific constitutional Fight* there is no way for 

him to know with sufficient def intteness the range &f rights 

involved* Douglas replies to that argument by saying that 

the answer is provided in that there must an intent to 

deprive a parson of a right which rests upon any one of 

three bases, a right which has become specific either by 

(l) the express terms of tha Constitution, (2) the express 

terms of tha laws of the United State#* or C3) decisions 

interpreting them. 

He further points out that if a local polie® officer 

persists in enforcing a type of ordinance which tha. ' 

has held Invalid as in violation of the guarantees of fraa* 

,d.ea of apm.oh_ and religion or a local official to 

•selaet Juries la. a manner which flies in tbe't*«th.of deci-

sions of the courts they could not possibly "claim that, they 

had no fair warning that' their acts war® prohibited 

' Bastion 20. , - • J" 

Douglas was careful to point out that it Is not'nscsf-

aary -for the pros a cut ion to show that the accused had a 

-conscious and deliberate intent to flout a spaoifis - fadsral 

right. It was enough that they acted 'ftto reckless disregard 

of constitutional prohibition##* lfor®overt. turning' to the 

type of actions for which defendants wart being p»s#cut«d# 

Douglas statest 

Those who decide to take the law into their own 
hands and act as prosecutor* judge* jury and. 



. executioner plainly act to deprive a prisoner 
. V - of the ferial which due process of law gamrni^ . \ 
• ' • tees hia* And such & purpose need not bo 

expressed| It may at time be raaaonably Inferred-
' "• from the c5 rcurastancoa attendant on the act* 

And again It Is atafced that the jury in determining the 

• presence of bad intent may properly consider all the*attend-

ant circumstances—malice of defendants, weapons used in the 

. assault9 its character and deration, the provocation, if any* 

joad the like, 

. ' Th# case against the defendants in the, instant dase . 

might well seem to have aet the test prescribed. 

The argument that defendants were not acting under' 

••color of law15 and hence there was no violation of the Few*-

teenth Amendment apparently gave the court little if" --any 

• tillable* The majority /followed th© Classic ca« whtrelm it 

-:wm held that action taken under "pretense®" of law-la1 action 

taken under "color" of law sad B̂tisufi® of-power ̂ possessed by 

.Virtue of state law and .sad# possible- only because the wrong— 

doer is clothed with the authority of state law, is action 

taken *tmder color of1 state law,n 

The Court held that defendants clearly acted under acolor 

of law* in making the arrest of Hall and in assaulting Mis* 

5feey were oflioers of the law and it was their duty under the 

laws of Georgia to aafe« the arroat effective, H«ne«jrth»lr 

Conduct comes within the statute*. 

fhe members of the Court split curiously on the method 

of final disposition. Justices Douglass Blade, Reed, and 
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Chief Justice Stone voted for a new trial on the ground that 

th® Jury had not been properly ins timet ad to find a ^willful11 

deprivation of a constitutional right* Justice Mtarjfejr,- who 

thought the oonvlction should at and, dissented on the grotmd 

that a now trial could hardly make the existence -of willful-

nma more evident# Justices Roberta, Frankfurter and Jackson 

dissented on the ground that Section 30 did not Iiatrsr the 

meaning ascribed to it? ®ad if it did* it waa unconatitutional 

for lack of cieflaiteiiess.- • Justice Butle<5ge# although agree-

ing with Justice Mwrptiy, east his vot© with the. first four t© 

avoid a stalemate and to strengthen the decision of the 

Court that 3 set ion 20 waa constitutional*: 

It should b® noted that on retrial of the case, fol«* 

i % 

lowing the remand, defendants were acquitted by the Jttyy* u 

Some writers argue with an air of certainty that the 

Screws ease removes all doubt as to the constitutionality of 
14 

fuciarsi iaatl^y&ehing laws* " Before gr&eeMtng further witti 

Mntih idea, attention should be directed to the part in ant 

provisions of a typical Inti«£y»cbiiig statute* 
Whenever a lynching occurs, any officer of 

a state or- subdivision thereof who is charged with 
the duty or possesses the authority to protect 
a«ch person from lynching, or has custody of the 
person and neglects or refuses to make diligent 
efforts to protect him from lynching or who is 
charged with the duty or possesses the authority 

1* Smerson and D. H&her, g£# cit«« p» 60. 

1* Konvitz. %fnchl»B as a Federal Crista "« Th© 

94 (1946) 
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to apprehend, keep la ens tody, or proseeufca the 
msBfij-ara of the lynching mob, and negleefctf or re**-
fuaes to make diligent efforts to do so, shall 
to© deemed. guilty of a felony •i5> 

It la apparent that fcbe proposed statute is directed -

only against state officers*- in so far m criminal liability 

is eonsemeg# 

It Is contended that -although tbe Ser#*s ©ate inwlved 

& situation in which the depritation of a constitutional 

right consisted of affirmative- acta of stats officers acting 

under 3color of law" the majority opinion is not couched in 

auoh delimiting l#ai as to praclnda the possibility of ap-

plying Section 20 to negative acts of state officers* 

It Is further argued that the problem according to the 

Scrota opinion is not whether state law M s been violated, 

but whether on# has been deprived of a federal right "by on# 

, wlio m%» under eoolor of law®, eonseguently the failure #C 

state officers to provide sufficient safeguards for a H#gr© 

in their custody—when they have reason to anticipate mob 

violence—is a taking of the Xa« luto their own hands within 

tli# meaning of the Screws case# Sereovtr* such ntgaliv© 

action Is plainly an. act "to deprive ft prisoner of th# trial 

which due process of. law guarantees his*11 lor ©sax It be 

doubted that Bush am officer is acting.-under * color of Imit9 

for stteh inaction* though a asisuat of official duty, would 

nevertheless be within the course of suet! official duty.* 

And the "willful" purpose to expose a !«gro prisoner to mob 
XLT ;„,-j - IT :XIJL3I i )nr,r t ~t • ' in: ir- -~ . . -rrr^i^ a j ^Tr:ntr-Ti^T-i#r": A - 'nnT^rJr"--: -~' - -^-- i ' i i - ir~ i # irTKiir:WTitat*--Ttr«w»wiii»*>^^ 

IS 
Koa*lt&* clt«, p* 76. 
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-idoXettoe #need not bo express It may at tMsl be..v. -

seasonably inferred from all the circumstances attendant 

cm the act.* - It Is said that the lack of specificity'.'in 

Section SO with respect to the "willful" Inaction of ;.«tat.# 

.officers would not mis© any serious constifcutional '^uaatfaa* 

for usually the nature -of the duties in such cases, «« •§*•»-

.•aioiral of the prisoner to a a afar prison, the swearing' in of 

.daputiaa* the notifying of the proper authorities of %tte need 

-of protection^ and the like, are sufficiently well -known to 

. sueh officials as to provide them with a sufficiently-'definite 

.'standard" of conduct*^® '- • 

Ost^aialy the gbove thesis is a logical extension of the 

•principles enunciated in the Screws cast.* But-it is.'«ufomife* 

ted that the hypothesis that "inaction* say constitute ^state 

motion®1 is a far cry from the traditional concept of .'Estate 

.Action* under the Fourteenth and Fifteenth amendment## 

The last, oases to be discussed in this part of the study 

involving Sections 19 and 20 are Williams v* United States* 

18 

ted United States vm Williams^ companion oases which ema-

nated from the same facts and ishich were decided bjr the 

'Supreme Court in 1951• 

' In Williams v* United States the Supreme Court upheld 

for the first tlrae a conviction under Section 20 for -depriving 
~1 j - u r t X f ; r i i r I - r f n - H " , i ' f n T l r r ' r r r " " " f n l i r f m i i r x - r T i l i i f . " T r - T ~ ---"-:li>riiiiiWin^yirftTnpiil;iiniimr^rmtjnrrii^-'^;-•Tiifi-T^rn^piiTrt!ir»ijin<-f;' ,inrf ltiii;nrft-i>rn^OTr-i")i:frrOTfrirrri^^ • r t i v v r ' - - ^— 

% / » 

• Julius Cohen* oje> clt» 
• 1 ¥ 

Williams v* tmited States^ 541 U*S« 97 (1951)* 

•^ttaited States v» Wlllima-» M l tJ*S* 70 (1951)* 
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.©ne-ef r i g h t s m d s r t h e J'ourtesnth Amendment • S i l i la i»§ # , ft 

p i f i t t d e t e c t i v e who he ld a apee ia i p o l i c e card i s a u M by the . 

C i t y o f Si-ami * F l o r i d a , end who had taken an oa th ' t p s M f y l&g 

&s a s p e c i a l pol io© o f f i c e r , wm hir<ad "by a lumber eoiop&ny-

to i n v e s t i g a t e auapected t h e f t s o r company p roper ty * Ho was 

not on the p u b l i c p a y r o l l , hO'W«f©r#. Th is d a i w w t i f s , w i t h two 

o f h i s own employee and a . regu lar c i t y pol iceman i f to was 

sent by h i s super io r t o land a u t h o r l t j t o the proceedings# 

took heveral suapeeta, w i thou t a r r e s t i n g them, t o a aback 

upon the company premises and by t h i r d degree methods and 

b e a t i n g aeeured confeaaiona. W i l l i a a a « i a i n d i c t e d under 

"Sect ion 20* The ind ic tment charged among o the r t h i ngs t h a t t he 

defendant a c t i n g under " c o l o r of law" uaed f o r c e t o make e«eh 

v i c t i m acnims M a g u i l t . , and t h a t tho v i c t i m s were <3 an led the 

r i g h t t o be t r i e d by due process o f law and i f found g u i l t y to 

be aenteneed and ptmisbed i n accordance w i t h the lstss o f the 

Stat-3 o f Georgia* Defendant was found g u i l t y under i & s t r a e t i o s j i 

which conformed t o tho r u l i n g I n the Scrawa eaae» 

Thq M a j o r i t y found t h a t defendant waa a c t i n g under 

co lo r o f law* w i t h i n the i n t e r p r e t a t i o n s se t f o r t h i n t he 

Clasalc and Screwa eases* 

This w an iGyea t i ga t i on conducted under 
the aegis o f th® S t a t e , m sviHencad by t he 
f a c t t h a t a regu la r p o l i c e o f f i c e r was"de ta i l ed 
to a t tend i t » 

The main issue t o the Supreme Court on c e r t i o r a r i was 

defendant*a con ten t ion t h a t a p p l i c a t i o n o f Sec t ion 20 go 



to s u s t a i n a convict ioh- f o r obtaining a confess i taa by.fojNsa 

and violence was i m o e n s t i t e t i o m a l b e c a u s e the s t a t u t e H I 

to© vague* " fb# 0ef«arJ«it pointed to decisions of tfca --Stiprjfca 

'•$oart s h o r e t h e J u s t i c e s w#ra clividscl on whefchar ' " s ta te ®.e*» 

-"fcien® violated due proes&o^ a r g u i n g that I f the Court could 

n o t agree on Uw s t a n d a r d , p o l i o s offieara %a t l : on .ground 

far too treac^yo-us for original responsibility," 

I n answer t o that • c o n t e n t i o n Justies Bouglas says t h a t 

*a close construetIon will o f ten , sava an act from v&guanasa. 

t h a t i s fatal ,*® fba present case i s a good Illustration f o r 

afeile t h e r e may be doubt a s - t o the l e g a l i t y of polio.® Mothers 

.Of • obtaining confession in a esse cases, there is none har#* 

®Thia la the classic use of fore# to siake a man testify 

against M a s elf*-"® I t m a he ld that the defendant act©# will* 

fully mi$ pu rposa ly f h i s aim was precis e ly t o deny th$ 

- p r o t e c t i o n t h a t the constitution affords* wIt s t r a i n s a t 

t e c h n i c a l i t i e s t o say t h a t any i s s u e of vagueness of S e c t i o n 

20 s s construed and applies i s p r e s e n t in t h i s esse*® 

I n t h e case of United States v* W i l l i a m s , Williams n a i 

t h r e e othara wsre -originally i n d i c t e d un4ar S e c t i o n s 19 

20# Wil l iams was convict ad and t h e o t h e r diefandants' ware ac-

q u i t t e d on t h e s u b s t a n t i v e charge of violation of Section. SO 

(William's conviction m s uphold by t h e Supremo Go 

and a mistrial was d e c l a r e d under Section 13 a s to a l l de~ 
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fand&nts# The few petitioners in the i m t m t can© tier© 

then retried and ccxwletati undor Section 19* The Circuit 

Court reveraed and the Supreme Court affirmed, 

- festiea Frankfurter aanoimeed tfaa -jiidgmont .©£ tfe© -€otu*t 

in m opinion in which Chief Vinson and 3uati&es 

Jackson rr-u Minton Joined, 

Without denying l,h# powar ©f Congress fco on fore a by 

criminal sanction ©very right guarant-oad by tbo diae prooeai 

of law clause ©f tbo IK&wrteantb AaencSaontg; the fotsr Justices 

.held that bmmuBQ of the history of Section 19, "its test 

context, th* statutory trmmmirk in -Khich it s%mMf 'its 

£>ractical and Judicial apjjlication^ Section 19 covers conduct 

whleti interfaros only with rights arising from the ai&ataative 

powers of the Federal Government. 

Justice Black concurrad on grounds of rag adludle&ta.» 

thus f|.Ming it unn^easaary to determine the "validityof the 

application of Section 19. 

It should be noted that four justices!" Douglas^ Head, 

Barton 'and Clark*. in thai* dissent,. concluded that federal 

prose-cut ion under Section 19 would be proper if dtfondantf' 

tiere acting under u ml or of law® although the conspiracy 

allegad ia to violate m guaranteed right. The dlaeont says 

that the rights, covered in Sections 19 and 20 arc the asma. 

fboir axpl&natlon of failure in the past to proa ©out a sua* 

cessf vlly individuals tinder Soot Ion 19 "Where the conspiracies 

ware to violate guaranteed rights ia that la these prior 
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decisions the e#»s piracies w t h o s e of p r i m t # intfi'tiduikli* 

f M s minority f inds that- i t i s the capacity of the individual 

that determines the coverage of Section 19 j and iftjeiPe • the 

individuals acted under 4%el«p of law®, th« of 'i&sii- '• 

:#«etion i s enlarged. The a f f ec t of th i s is tha t Section 19 

,*otdd h® applied to conspiracies and Section SO. would be mp» 

jpliad to the substantive offense# 

Since t i » posit ion of a subs tant ia l majority# *hicii of ten 

becomes «l major i ty , f inds- the r ights covered in both n a t i o n * 

are the same,- i t imy be f r u i t f u l to speculate m to tffa$h.iae 

t h i s would have the e f f ec t of extending present pr inciples 

And, t«ttei%«©s fo r prosecution* "Under the reasoning of the 

minority conspiracies of pr ivate persons to v iola te guar&n*. 

tend right# would appear to b# sus ceptibl® to prosecution 

under Section 19* especially if amy cm® of the 

tors war# subject t© prosecution* 

• In t h i s conn act ion not © should bo taken of the Halted S ta tes 
#f| 

D i s t r i c t Court cms a of United Stats® v» f r i e r w i l e r • d tc lde i 

in X943, which c lear ly indicates that on# may be prosecuted 

for conspiring to violate Stat ion SO though not act ing under-
wcolor of law® i f or© of th© ^ -consp i r a to r s could have been 

convicted of the Section 20 offense* 

B&iA* t h e d e c i s i o n s i n t h e C l a s s i c * S c r e w s a n d W l X l i a s i s 

e a s e s t h e t r a d i t i o n a l b e l i e f w a s t h a t a n i n d i v i d u a l * ! a c t ! cm 

c o u l d n o t b e " s t a t e a c t i o n 0 i f t h e m o t i l i t y i n f i t t e s t i o n w e r e 

^%nit®d Stmt en v» TylerweiXagv 52 P* Supp* 4* 
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not author!zed by the stats* Action by a private Individual 

could not b« *stat© action* If %he individual were violating 

the laws of bis ftatf* 

Woodrow Wilson once stated th« proposition in this 

manners. 

The theory of our law it that ®m officer 
is m officer only so long as he sets within 
his power| that «fcen lis transcends hi# author-
ity is® eeas#s to "b« tta officer and is only a 
private individual..23-

4s p o i n t o u t by Justices Roberts # Pranicfurt-sr# and 

Jackson in the Screws case It is indeed difficttlt to under-

stand bow a state can be said to d sprive a person of a right 

guaranteed by the Fourteenth Amendment whan the very founda-

tion of such elalia is that a minor official has disobeyed 

the explicit comnamd of his state* In this connection it 

shm&r' be carefully no tod that In the Wfllimm cases the <3 ©fond* 

an# itt not on the public payroll p he was only Uleensad by 

the amies!pit!ity* The fact that h# had bem panted a It* 

8«a« and that m city policeman was proa en t during the ©oseiit-" 

sent of the acta for which ha was indicted was hold sufficient 

to conclude that defendant w « acting m & « r ^eolor of lm'n and 

hence there was "state action.3 Is it logical to determine 

that where one is acting in flagrant disregard of state law, 

on® nevertheless rwtai&ir the agent of M s «t»t« «&d la still 

acting for it?. The well-est&blished rule of principal and 

^Woodrow Wilson# PonstItutional Gommmmt In fcfce United 
States.* p# 18« 



jtg-i&t dues not mpplf# f o r utttrtuiulf wbaa e s s -'-ewMlts' 

•/&$ In th« Screws caso, ha e&miot b@ said t o b« esup^yiag *srafc th« 

bwtnma m £%sptfe«ri3i-g fch* interest mi bU 

': . Soywws Slid Will igas $&s-$g havo so t only 4wfc3?#|*e5 th# 

fc^itditiosiaS, concept of *$tttt-9 instiLc©^ but sis© hsvs tst|£®|i tin® 

• m&f tmm i t s • tm tb t a t t m & a n g n t f m 

which pwtoe t* tw f*w« the agonta of ^^$9ag&*&fe, 

Xrtgiesi appl ica t ion of tfc* pr lne lp los «usialftt;«d fc tfa# above 

.«***« would sale# of tb» «e»9tltut£a& m arlagatfL eo4«r-i»h» -pro* 

• f i t l o a s of which would be most ^ascertain and ss toj tpf to e©»st»at 

by court inteygxretfttlcftt* . . . 



• PAKE IV • 

• cmm i tf?o£¥ii0 m i c t i o n s ' , • 

Perhaps in no f i e l d of a c t i v i t y the diffiBfcdgrmfeloii 

of the t r a d i t i o n a l eoneopt of what c o n s t i t u t e s *$teftfea notion1* 

t># more v iv idly portrayed than in an exsmia&tiim of . fell# 

'XJallMid S t a t e s Snprm® CourtTa decisions concerning sl isct ioM* 

-f# be able t o eoiaprshenc! ju s t bow eompl^te t h i s di*lgi*gr«*>-

&lo» has become* i t hmma®a necessary t o examine s#v#i*a3l, 

"3M&*0* htgiaalag with soae of thos0 f i r s t decided Aft## tl«-

«5©ptio« of the Fou?$e«ath ma f i f t e e n t h 

'V In 1874# the S a p m i s Courts l a deciding t h a t the Fiercav 

•$e«nfch Amendment had not t a w s t w l woman with the slight of 

":itd?£F*g«£ dselared tha t the Const i tu t ion hod sot" mnfmrr&A the 

sight, of mttw&g« apon anyone aacl t h a t %h# United Sfeataa: 'hsul 

no voters of i t s «nm «w«itien* 

J- •' .•,*£&» oext y«ft* tbo Court hedW l a lait®<3 Stmt#s .wB#asa 

fhit %fa©.Pifteaath Aetendraant had invested Usit:ii"Sfcmtdt Oft* 

%sms with a aw csasfeltuttonftl. fight 1 1* e.*y txiaptioa from 

4laa#2otlii*tlen by ths-tfoltad States 01? the S t a t e s in. -th* mx* 

btcIsq of fell« e l e c t i v e f r anch i s e on account of 

or previous condit ion of swvl tu i©# The Couart doolsrsQ fchfct 

the r i ^ b t to vote eom&s: f n m the S t a t e s j hot t h a t tls# r i g h t 

h t t e o r w* 1 m v o m M * 21 Wall» 178 (1874K ••\-v 

$5 
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©xamption from ttes p ^ b i b i t s d Siser ia i i ia t io i i "&%&$$ frost 

t i l t United S t a t e s « 2 . - "• 

; Federal au thor i ty t o p m i s h s t a t s ®ftiems. f o r o f f m & m 

' committor in conducting e lec t ions in iibich fs<3#»l 

w $ r » - w a s f i r s t sanctioned l a « ones <$*al4«5 by the 

Court in 1879* ® Conviction of a t a t e o f t t * 

;,0ial-i who bad s t u f f « 4 the b a l l o t box la ft eo»gr#i#'loiial 

©lootion was upheld mdor^a f ede ra l law which made i t m 

<«?£«&*« agains t tha united S ta t e s f o r an f a c t i o n ©ff to i i i l 

i a A f e d e r a l e lec t ion to f a i l to i faia duty* -ft* <nafc* 

lift#*! In e l t b a r a s t a t e or fedexm! law# The o f f i c i a l s bad 

iftolat^dl a Maryland a$atut«* The r a t i o n a l # of the i«o i s ion 

f i t t imt tbo Uctifc#^ S t a t e s biw3 embraced the s t a t # Mir and 
4 ' ' I t i t a own* 

I t warn not u n t i l 1804 tha t tbo Supremo Court 

;fb© use of f ede r a l penal s t a t u t e s to pro tec t Mia'riglffe t© 

i n a f ede r a l eleetieaa from in t e r f e r ences 'bf prllfiat#• in** 
J* _ ' /: 

cIlirMwals*- In tho easo of Ex pa r t e Tarbroughs OOittOB.I|" . 

'T&f&vw&di to as th© ®|[« f&tac Case% the Court .receded f r o s 

i t s a a r l i s r atand in tho R«®s« case and upheld the eon^is-*' 

t l o a of Bias n«t charged with a f ede r a l crime f o r b e s t i n g 

a l ag ro because b* voted in a c-©ugr«sioaal elect loi i* The 

^United S ta t as I#Ojf-®.«, 92 U*-S* 214 Cl875)* 
SSx pa r t e SieboM,.. 100 TJ+3. 379, (1879)• 

"Halted, Stat :ff Cons t i tu t ion . Article? 1 # Sect ion 4*. 
5Sx pa r t e Y»rbroagh# 116 "0*3. 651 (1884)* 



37 

Court declared that the F i f t e e n t h Amendment eonf eya •' p ros r i e 

- l i m m . m the Hags*© the r i g h t to wots i s any s t a t e «hich may 

by i t s o*n laws confine - tha t r igh t to whit® persons* I t was 

•;£tirth«r bald tha t the r igh t to vote in a f ede ra l *lflcfciqaaj£ 

*h l l a sub jec t to ths qua l i f i ca t ion* establ ished by tb'i s t a t e s , 

wms derived f ron tb# Federal Consti tut ion and Congress hsi! , 

the implied power to protec t tha t r i g h t against &gS^maim 

by both p r iva te persons .and public o f f i c i a l* , - "-"Section 19 m s 

-ttphiM when used to protect ths r igh t to w t « la a f e d e r a l 

e lec t ion against p r iva te 

/ • • In 1915# the Supreme Court held tha t in-.spite of C©»~ 

vgi*@sai®i.al repeal l a 1894 of the mom s p e c i f i c f e d e r a l law® 

* dea l ing with elections^-"Section 19 was s t i l l ava i lab le to pro-

t e s t t he r igh t t o vote."if* a federa l e lec t ion* 6 But^Mily 

' t h r ee ' yea r s l a t e r t h s Court receded from tha t pos i t ion :wh@n. i t 

took Judic ia l not ice of the congressional l a t en t to "egad f e d -

oral control of ©lections' and refused to sanct ion the, u#@ of 

Suction 19 aga ins t m a i l ©gad conspiracy to b r ibe vp$'mm i a a 
h - :r- • 

congressional elect ion* 

In 1917, the Court refused to apply Section 19 t o - -. 

p ro tec t the r ight of m- Republican s ena to r i a l candidate to 

have b a l l e t s cast In a primary e lec t ion honest ly 'coiaited# 

holding tha t the r igh t s which candidates f o r nomination f o r 

^United Sta t eg v». los ley* 238 B#S* SS3- (1015)* 

^"Onlted S ta tes v* Bathgate,246 U»S*. 220 (191B)» 



the office of Unit3d Stat ©a Senator ©r 

haw'in such a primary are derived wholly from atat«/Iair»® 

r/; - The next case to be noted arose out of the ISllJ, IJnitad 
' 1 t 

Stat ©a senatorial csrspfilgn in Michigan in mhteh T vvmm H*-' 

:,B«A«wy# Republican, defeated Henry-Ford* D«ttoowtt*;;-The. 

- -direct question pressnfcsd to the Court was the legmiltf of 

the actions of ̂ snfherry .-gad one hundred snd.-fchirfey*̂ '̂ . . -

other# for violation of the Federal Corrupt P*fc<yfclc«r Act 

of 1910 Halting the astorat which night b# ap©nt in asmxr* 

• lug g. pfimary nomination. f©r United States Seaator*.. J?te* 

principal opinion, designated in the reports m the. ̂ opinion 

of the Court % was written by Justice M-eEeyrraldtf - for Mssaelf 

UTid Justice# Day* Holaitâ  and Va® Devanter* It jsin©*! the 

'•eotsrts of several srtat'&s in the position that elections and 

primaries aro ^radically different* and that goami^ 

•g%oaa In sonfttltutSonfii or statutes touching the one sr# not 

necessarily applicable to the other* '2he Court declared. 

that "primaries art In no sen#® slaetloat for mi o'ffi6% but 

»er«ly aethoda by «Mch -.party adhareata agree upon candidates 

whom thay intend to offer and support for ultimate choice by 

all qualified electors*® Conviction was revarsad oa th® 

ground that the Corrupt Practical Act was unconstitutional 
0 -:> 

®a- applied to primaries* 

Justice McKenna concurred in the opinion as applied 

to the statute under consideration which was enacted prior 

Plaited States - OradweliU 243 U.S. 476 (1917). 

îSeifearry v# United Stat as ̂  258 232 (1921} • 
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to the adoption of the Seventeenth Amendment; "but he re-

served the question of the power of Congress under the 

amendment• 

Chief Justice White dissented from the MeBeynolds opinion 

on the question of constitutionality holding that the prlaarjr 

, was &mh m integral part of the elective process that Con-

gress did have the power to regulate. 

The other three justices concurred in the Judgment of 

reveraal because) of error* in the subBissi-on'of the case to 

the jury, but they felt that there was no constitutional 

Infirmity in the statute# 

• In spite of the lack of majority opinion on the.'point# 

the K#*fe$jKpy case became res cognized as authority for the 

proposition that a politics! party primary was not an tl#e-

tlon# and the right of a citizen to vote therein was not 

within those protested by the Fourteenth and Fifteenth 

Amendments• 

3ueh a declaration was sad® in a decision of a t&tit&S 

States District Court in the of Chandler v# feff̂ *® In 

which a legro had brought an equitable action to restrain the 

enforcement of a Texas statute barring legroes from partlei-
11 

pation in the Democratic primary. The declaration was 

dictum, however* for the court had already held that m 

^Chandler v* leff .* 298 F# 515 (1924)« 

11Texas Stittlsed Civil Statutes* Article 3107 (5093a in 
Acts 19llT7"(llWr" *""* ' ' 



equity court «a* w i t h o u t power to r e s t r a i n enforoezwnt o f 

s t a t e 1mm on the ground t h a t i t deprived complainant o f 

political r i g h t s guaranteed by t h e Ttaited S t a t e s C o n a t i f a w 

tion* . • • 

: , The asswt Texas statute was soon Lallan god at the bar 

o f the fJnitac! S t a t e s S u p r e m e Court I n the ease of Nixon v. 
1 P 

"Hersiden* • A unanimous eotart; avoided the question of the 

statutefo violation of the Fifteenth Amendment, but found 

t h e s t a t u t e invalid as a violetion of the equal protection 

o f the laws clause .of t h e P o ' a r t s e a t h Amendment« The state's 

oi&acfcment of the s t a t i s t # w a s clearly wstafe-s action"* 

The decision c o n c l u d e d w i t h a stataraent that color could 

not be nade the basis of a "statutory classification" affect-

i n g the r i g h t t o participate i n primaries. 

As might have been .expected j, the Democrats in Texas 1 

not long in acting under tha Court fa suggestion#* After th« 

Klxon v* Rerndon decision, the Texas Legislature in 1927 in 

called session repealed the offensive statute and enacted 

providing that 
Every political party in this S t a t e through I t s 

State E x e c u t i v e Committee shall h a v e the p o w e r 

to prescribe the qualifications of its own mem-
bers and shall in its own way determine who shall 
b® qualified to vote or otherwise participate in 
such political party*** 

v» leradon. 273 U.S. 536 (1927)» 
IS 

, r 2S** J5»2> £i£* Art. 3107• (3ec. 1 of. Acts 1927, 
4 0 t h L e g . # , let* C. o., p. 193, ch» 071 repealed l e v * S t * 1 9 1 3 1 , 

Art. 310®,- but g a v e the n e w article the same mw&h&T} * 
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- Acting under the iies statute the Democratic State Bxecu-

-tî e Coraraitte® adopts a resolution In 192? providing that 

only whitm parsons would bo permitted to vote in the party 

primary. ' 

Tho first fed oral coxirt expression concerning the new 
14 

law was In the case of Srlgsby v. Harris" wherein a -federal 

district oourt refuaeel an injunction to prevent tho raenbers 

of tho Democratic Executive Committee of Harris County from 

carrying out the mandate of the State Executive Committee, 

adopted in pursuance of the above statute, roatrictine tho 

right to participate in the Democratic prlaary to qualified 

voters xfao were white Democrats. Tho Court found no violation 

of either the Fourteenth or the Fifteenth Aaendi&snts in fchs par-

ty t3 diacriainatory action against Uegroes. Tho basis of the 

decision was that the state was not acting, and private indi-» 

vlduala could not violate the amendmenta# To tho argument of 

the plaintiff that the coMistiitoe «raa exercising power dele-

gated by the Legislature,, the Court answered that the state 

had by legislative action 3imply affirmed the "inherent!? 

power of political parties to determine their own aeiabership. 

The next United States- District Court expression which 

was portentous of a later Supreme Court Declaration v&a the 

Virginia case of v?eat v» Bliley.15 In that case Plaintiff, a 

Negro, wae excluded from voting in the primary because of a 
14 
Grigs by Harris^ 27 F, (2nd) 942 (1928)• 

15 v» Bllley, 33 F» (2nd) 177 (1929)» 
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m s Q l u t l m adopted by the Stat® Destocpatle Con¥®atien# pur-

suant to a s t a t u t e s i m i l a r t o t h e ' faxes S t a t u t e , d e c l a r i n g 

tha t on ly i f e i t e persons should p a r t i c i p a t e In the B M o e r s t i e 

primary# The Court consid©red the primary as an i n t e g r a l part 

o f the s t a t e d e l e c t i o n machinery and* consequently'."bad no 

d i f f i c u l t y i n f i n d i n g d i scr i ia i i i s tory " s t a t e a c t i o n " i n vloXc* 

ticm ©f both the Fourteenth and F i f t e e n t h Amendments* 

In m a c t i o n f o r damages t h e Texas S t a t u t e o f 1927 iraa 

rapheld by a second Federal D i s t r i c t Court i n Nixon Cosdosu-^® 

In upholding the t r i a l court*s d e c i s i o n , the Circu i t 'Court o f 

Appeals emphasised t h e p r o p o s i t i o n tha t t h e 1927 s t a t u t e • 

, » r e l y recognised a power "inherent* In the par ty , and the 

p o i n t t h a t the party eoimnittee and the e l e c t i o n judges were 
n** 

party r e p r e s e n t a t i v e s and i n no sense gGiremaenfc o f f i c i a l s . 

When t h e -ease reached tbevT&iited S t a t e s Supreme Court# i t 

was he ld that the s t a t u t e i n ques t ion had made the S t a t e Bewo-

•symtic S t e e u t i v e Coisaaittee an agency of the s t a t e of'--Texas? 

consequent ly , i t s d i scr iminatory a c t i o n i n exc luding -Hegroes 

wns " s t a t e action® wi th in the p r o h i b i t i o n s o f the f o u r t e e n t h 

Jma&dtaumt* The Gourt did not say t h a t d e p r i v a t i o n .of the 

r i g h t to vote i n t h e Democratic primary iras a f i o la fc iqn &t 

t h e F i f t e e n t h Amendment, but i t s e t t l e d the q u e s t i o n # f <efUfc» 

n t l t u t t o n a l i t y by axfc«t<3ing the p r i n c i p l e o f Bixon v* Bentdon 

t o i n c l u d e t h e execmtlve committee*"^ 

%igon 'V* Condon« 54 P« (2nd) 464 (19891« 
17 

•Xk&U. 49 P» (2hd) 1012 (1931) • 
18 

I b i d . . 286 U . S . 7 3 (1932) . 
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Tbo Court refused to answer tha question of whether the 

deprivation would have b a m valid if ifc-haa eoae from tfe© 

state convention of the party 'Vhorein resides Bhatwar in** 

W a n t powar a political• party has to determine tto© content 

•of its aa&boraMp. ° 

The dtaae&t, writ ton by Justic© JieKeynoias and concurred 

la by Juatiosa Van Bevantar, Sutherland.,. and. Butler, fotmd 

no Ji tat*c a o ux on * i-tioy i-idldl uliiit txio g t ciu*ut o nx'jroly TO CO 

nizod a power already existing and '-lid not grant power., ~?he 

atatuts did not sake the party conraittoo an a^ancy of the 

st&ta--tibd roaolv.tion excluding JJegroea *waa the voles of the 

party and took frosa appellant no rights guaranteed by the 

podoral Constitution or lav/a." 

Following tli# Supreme Courts dociaion, as might have 

hotin axpocted, the atato convention of the Democratic Party 

on May 24, 1932, adopted a resolution providing that only 

white persona wore eligible to mem'oarabip in the Doraocratlo 

Party in Texas. 

The action of the State Democratic Convention m m aoon 

challenged in the Federal District Court, In White v. County 

Daiiocratic Convention of Harris County19 a federal district 

court hold tha state convention to he mi agaaoy of the atate 

within the zaoaning of the majority opinion in Hixon v, Condon. 

The first Supremo Court axpreaaion oamo In the caao of 
380 

Orovey v. To^nsond - wherein the Court held that denial of a 

x®ihit0 v« County Caraocrat1c Convention of Harris 

so f , (mr^73 itsssfv— 111 — • - * * * * * • • • 
20 Grl*ftV«wr v_ S?SJS 17. f*IC«K\ 



ballot to a Ilagr© for voting la a Democratic primary election* 

. piirsuant to. a resolution adopted by- the Stat© Damoetatle Con-

jfantion, was not *artat9 action* inhibited by either Qs#.Fetav 

teenth or Fifteenth %<sn&aent«. Statutes regulating' party 

..affairs and the fact that nomination by the Democratic f&iefcf 

paM &qatvalm$ to election did not make the pat»ty' a' e^eat 

of the stats, the Court declared* ' 

a The next easo to foe'.noted is "felted States t?v Classic 

-in' which the Supreme . Court overruled demurrers of priraary 

election officials in Louis Unas' ®ho ware iadiotod m^ler 

Sections 19 and SO became they altered ballots and ;cotmt#3 

t h « for the congressional candidate of their • choice*'. 

. This ?/as the first important case handled by the- newly 

created Cifil Rights Section, of the tfiitect States Bepartsi«ftfc 

of Justice* fho Justice Bcparteiaiii apparently believed that 

the ease sight bo use4 to reverae the Bewberry' decision, a 

necessary step toward the tiltimate goal of federal regulation 

of ^ejsocratie prismri&a* 

The fJivil Eights Section did not hope in train for the 

(fovtrt upheld the right of federal regulation of primaries' 

in ifhich federal officials wore nominated through consider* 
; 

at ion of tho practical effect of the denial of the primary 

vote upon the right of choice* Tho criteria established for 

finding authorization for federal regulation was «here the 

•Xaiiad Stats#. v* Classic* 513 U.S. 299 (1941). 
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primary (X) was m Integral part of the state*s elective 

processes or {2) provided the only effective means of • dhoioa*. 

It should be noted, however, that the decision <3Id not 

rest on the Fourteenth or Fifteenth Amendments # for the Court 

held that the Federal power to Intervene arose under Arti-

cle I, Section 4 and Article I, Section 8 (18) of the United 

States Constitution*,8^ -

The next landmark mm to reach the Supreme Court in 

the trend toward applying the Fourteenth and Fifteenth Amend-

ments to "private metion® in the elections cases was the -
33 

Texas ease of Smith v* Allwright which specifically over-

ruled Grovey v# Towns end,' Aliwright, an election judge, 

and other primary election officials acting under the 1932 

resolution of the State Democratic Contention denied Smith, 

a Negro, the right to participate in the 1940 Democratic pri-

mary, solely because of hie raoe and color. Smith brought 

an aotion in the United States District Court under Title 8, 
lilt 
tail ted States Constitution. Article I, Section 4, 
ie 'times, places, and manner of holding elections for 

Senators and Representatives shall be prescribed in each 
State by the Legislature thereof| but the Congress say at any 
time, by law, male® or alter such regulations, except as to 
the places of choosing Senators. 

Ibid.-. Art. I, Sec. 8 (18), 
The 'Congress shall have power to mate# all laws which 

shall be necessary and proper for carrying into execution 
the foregoing powers, and all other powers vested by this 
Constitution in the government of the United States, or in 
any department or officer thereof* 

25 . . . -
Smith v# AXlgrlght» 32X U*S. 64$ (1944) • 
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24 

U. S* C»#, Sec t ions SI and 43, " asking f o r damages and a 

d e c l a r a t i o n of M s r i g h t to vo te . Tho D i s t r i c t Court <3«nl#5 

the r e l i e f sought and t h e C i r cu i t Court of Appeals a f f i rmed 

on the a u t h o r i t y of Grovey v* Towns end. The Supreme Co tart 

granted c e r t i o r a r i to reso lve a claimed incons is tency between 

the dec is ion i n t he Grovey ease Mid t h a t o f ' United S t a t e s v* 
, 85 

C l a s s i c . 

The defense was t h a t t he re was no " s t a t e ac t ion* and, 

hence, no v i o l a t i o n of t he i n h i b i t i o n s of t he Fourteenth or 

F i f t e e n t h Amendments—-the Democratic Par ty of Texas was s im-

ply a p r i v a t e and voluntary o rgan i sa t ion with members banded 

toge the r f o r t he purpose of s e l e c t i n g ind iv idua l s of th@ 

S%*.g.»- T i t l e 8 , Sac# 31: 
A l l c i t i z e n s of the United S t a t e s who a re othftr®is® 

q u a l i f i e d by la® to vote a t any e l e c t i o n by the people in any 
. Sta t®, Te r r i t o ry* d i s t r i c t f county, c i t y , p a r i s h , tQimmhip# 

school d i s t r i c t , mun ic ipa l i t y , o r o the r t e r r i t o r i a l s u b d i v i -
s i o n , s h a l l . b e e n t i t l e d and allowed t o vote a t a l l such 
e l ec t i ons without d i s t i n c t i o n of r a c e , c o l o r , or previous ©en*-

}. •• • ' •dlt ion of s e r v i t u d e ! any cons t i tu t ion . , law* m a s t o r 
r egu l a t i on of any Stat© or T e r r i t o r y , or by o r 
t h o r i t y , to t he contrary notwithstanding# 

1M£»» S#c* 45? 
Mlvirir person who, under co lor of any tffesfettt®, o r d i -

nance, regulationj,. oustoai, o r usage, of any S t a t e o r T e r r i t o r y , 
s u b j e c t s , or eaxures to ba subjected# any c i t i z e n of th* United 
S t a t e s o r o the r person within t he j u r i s d i c t i o n thereof to the 
depr iva t ion of any r i g h t s , p r i v i l e g e s , or i m u n i t i e s secured 
by the Cons t i tu t ion and laws, s h a l l be l i a b l e to the £ar ty 
in ju red in an ac t ion a t law, s u i t in equ i t y , o r o the r proper 
proceeding f o r r e d r e s s * 0 

25 
The Dal las Morning Hews* -Jims 28f 195% p . 1 . 
x¥ wifpt ' Id® noted t h a i t h i s Is t he f i r s t record i s t he 

r e p o r t s where Thurgood Marshal l , Chief Counsel of the n a t i o n a l 
Associat ion f o r the Advancement of Colored People, appeared 
as counsel be fo re the Supreme Court* The- r e c e n t l y decided 
segrega t ion cases marked h i s s i x t e e n t h v i c to ry b e f o r e the Court. 
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grtmp vmpv-mmtlag the » w b p o l i t i c a l b e l i e f s as -f tsai i* 

dates i n the f-en o ra l ©1 act ion* Pr imar ies , i t was emit end ad, 

w®r© p r i m t # p o l i t i c a l par ty a f f a i r s * aad as pr inat© organ** 

i z a t l o n s , par t ies w«r© f r e e to se lec t t h e i r own mmb'&3?n"h&p* 

Such ac t i on , the answer assor ted, d id not v i o l a t e t-iiac amend-

aenta i n quest ion, as o f f i c e r s o f government cannot b© 

ch©s<tm a t pr imar ies and the amendments war t app l ies ! !® on ly 

to gen«pal e lect ions «tu&* g o i w m ^ t o t a l o f f i c i a l s w@r# ac-

t u a l l y e lec ted. 

I n reaching i t s dec is ion* the Supreme Court revtsarat 

the various s ta tu tes ragttl&felng the conduct o f pr imary e lec -

t ions arid determined that boca-usa o f the coasprahffiasiv's! 

s t a tu to r y regu la t i on the Bemoemtia Party was an agency o f 

th® a ta t# # and, hence, i t s ex e lus ion o f Negroes cons t i tu ted 

®siata action® i n v i o l a t i o n o f the F i f t e e n t h Am&nAmmitm 

I t i s iaafcarastliig to not# tha t although the p l a i n t i f f 

had a l leged tha t the aecond ra t iona l® of ib® Class ic case 

was app l icab le when the resu l t s o f the pr imary detera ina 

the ©utcoiaa o f tho general e lec t ion* such was not mentioned 

i n the dec is ion o f the Court* As a basis f o r f i n d i n g astat© 

the Court *g kaphas i s was c l e a r l y on s ta tu to ry ; regu-

X&i£<&u ; .. 

Apparently the on ly d i s t i n c t i o n the Court »m tmm th© 

Classic -cm# was tha t pa r t y sap-ensm i a ^ e x a a war# m«t by th# 

par ty and not by pub l i c funds as i n tho Lot i is iana e s i t * But 

as pointed out by Jus t ice Roberts i n M a d i ssen t , i n the 



Classic case there mm no question concerning the voters' 

qus&l filiations to vote, and In Louisiana the primary was 

conducts by public officials while in foxaa it was ©©»*» > 

dusted solely by party officials, 

la basing its decision mm "statutory regulation,® the 

Court took a rather tenuous position* Perhaps students of 

government become too grounded in traditionary c ons t i t ut 1 on&l 

concepts-jt tout it is difficult to trace any mn** 

nectloxi between regulation by the state and the application 

of the Inhibitions- of the Fourteenth sad Fifteenth Amend-

ments* It is impossIble to chart 4 course to where- logical 

application of the ratton-ale of the Allwright case will 

eventually lead m-m .To clearly illustrate, a landlord say 

hw stih jeet to os tens IT© control by zoning laws*- building reg-

ulations,- sg&itary requirements* safety regulations:* and in 

soaei cases perhaps rant ceilings* A logical application of 

the rationale of the principal case wrald make racial discriatl* 

nation by his sueb an abuse of state power as. to fall within 

-the purview of the Fourteenth Amendment* The '-fact that JLodi-

" 'fiittals are subject to some restrict:ions should not fe« grounds 

for imposing others* . 

The Supreme Court fa emphasis on statutory regulation in 

the Allwright case and its failure to pass upon the status of 

primaries when they in fact detamine the outcome of the 

general elections.* but are not regulated by statutes#; did not 

go unnoticed by the Pemoerats of South Carolina*- Eleven days 
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after the Court aimoianeed" its decision la fetes ferns election 

case the South Carolina .Legislature met in called session . 

and repealed all statutes regulating primaries S3«tf in aidi-* 

tion, set la motion procedure to repeal the auction ©f .the 
state constitution providing for primary election laws*' fhe 

. constitutional provision was subsequently repeal^ by -g©-fce 

of the people* Thereafter, the Democratic primary was con-

ducted wider rules prescribed by the party* 

2Q 

la Bice v» Kl&ore " the Fourth Circuit Court of Appeals 

found that Darafiojpafcic par$y officials 3a South Carolina had 

Tiolated the Fourteenth and Fifteenth Amendments in denying 

Hegreas participation In the /Democratic primary9 and the 

Supreme Court denied certiorari.*^ 

In reaching its decision the Court declared that the 

fundamental error in defendamt fn position lay in the praraiae 

that a political party is a mere private aggregation of indi-

viduals and that the primary is a raere piece of party 

machinery. The Court *s position was that "political parties 

have become in affect state institutions*, governmental agen-

cies through which sovereign power is aae&rsifted by the 

people^* The Court stressed the fact that in South Carolina 

the primary effect!mtf controlled the choice and was an 

integral part of the state's election machinery# Party offi-

26Rice w» Blmore. 165 F* (2nd) 387 (194?)• 
27, ' 
68 S#€* 90S. 
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elds wars hold to be ds facts officers of the 8t&t&«. The 

continuation of party control under the Btms group and tho 

•saae general rules was hold to constitute a custom or usage 

tsfiieli was not the act of individuals "but "state action" with* 

to the purview of the Fourteenth and Fifteenth Amendments* 

It is surprising that the Circuit Court did not"fin# 
Mstate action* in the legislative repeal of the statutes 

regulating primaries-in South Carolina subsequent to tho All-

wrlght decision* Under the authority of the Ailwrlgtai case, 

Segroea would have had the ri^ht to participate In the South 

Carolina primaries had not the statutes been repealed* 

- - Tho principle suggested in the Smith v« Allwrlght. and 

Hice v. Elraore cases that whether the inhibition* of the 

Fourteenth and Fifteenth Amendments m&f be applied to private 

organizations depends on whether- such organizations are per* 

foraing governmental functions has besen applied in at least 

one Supreme Court case not in the elections field but irbioti 

might bo appropriately no tod hem* 

•. " . In the -ease of Marsh v* Alabama ' the Supraiae €ourt ex-

tended the concept of "state action® atill further to' order 

• to roach a desired result* In that cass the Court reversed a 

conviction under an Alabama .statute which made It a crime for 

one to remain on the premises of another after having hem 

warned not to do so. The defendant, a Jehovah's Witness* 

v# Alabama» 326 "D.S» 501 (1.940)# 
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distributed religious literature on the streets of Chickasaw# 

Alabama, a town wholly oisnod by Gulf Shipbuilding Corporation# 

She ref ua ed to 1 m m at the request of company officials and 

was- arrested and subsequently oonvieted of a misdemeanor 

tinder the state •sfe&ti-te* The actual of foot of the Court *f 

•decision In reversing the conviction was to nullify an action 

of the state-—the ocaavietton under the trespass statute* But 

to reach axich a result tho Court in off act had to hold that . 

the Fourteenth AaeiKlsienfc limited the powers of tho private.', 

-organization whieh owned tii*< torn#, Tba statute was -u'fet 

Glared uweonst ifcutioaal*-«jot imeonat itmtionul if mpplle# t© 

"a small landowner* The Court declared that sinee* the ©©rp* 

oration was performing the functions of a municipality it 

could no mora Impair the rights of freedom of press .and 

gian ttiilfi a mmieipalifcy regularly organised* 

Tho latest Supremo Court decision in the series of 

election cases extending the concept of" *atate action" to 

-jjrl'fits Individuals is.'tha ease of .?*srry Adams which 

if as decided on May 4, 1053# This cs&ss sight well be tfe® 

last, for it appears that any further extension of the tradi-

tional concept would bring the Court to the point that it 

might as wall admit that the requirement of "state action® 1s 

purely fictional# 

Plaintiff sad others brought a class action in the 

Federal District Cciirt asking for a declaratory judgment and 

p Q 

Terry v» Adams» 545 U.S.. 461 (1953), 
w#m*mt^ws4mw 
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.am • injunction entitling thorn to participate In the primer let 

held "by the Jaybird Democratic Association of fort Bend 

County, Texas* The District Courtf finding that the &g$billa-

tion's action in denying participation to legroes vldlafceS. 

the Fifteenth Amendment and Section 31, Title 8, United State® 

Constitution* rendered a decree favorable to plaintiffs? the 

Circuit Court of Appeals reversed? and the Supreme Court at~ 

finned the District Court1 a ruling# 

The pertin oat facta in the case are as follows t 

1. The Association- was formoA in 1869 and for 
aauf years mad® its nominations or endorsements in 
convention, In recent years , however» has used the 
primary device; 

2* It did not avail itself of or conform to 
state laws regulating primaries; 

3. Only qualified white voters of the county 
could belong to the Association and participate in 
its ondorseraent primaries; 

4» Its nominating or endorsement primary iwsta 
held several- weeks before the Democratic primary * 

5* Its nominees entered the Democratic pri-
mary .as. individuals, but were under no compulsion 
to run in the Democratic primary} 

6, Msabers of tbe Association who failed to 
secure endorsement by the Association could enter 
the Democratic primary but rarely, if ever, did so; 

7* nominees of the Association were not cer-
tified to any public official} 

3*. there was nothing on the ballot of the 
Democratic primary to indicate endorsement by the 
Association} and 

9. Its candidates had won in both the Derao-
cratic primary and in the general election with 
only one exception. 



The Supr&ae Court ad op led a t l e a s t t h r ee d i f f e r e n t 

t h e o r i e s i n f i n d i n g the necessary " s t a t e a c t i o n 8 t o d e c l a r e 

t h e d i sc r imina to ry ac ta of t h e Associat ion inva l id* • --

J u s t i c e Black, joined by J u s t i c e s Douglas and Burton, 

seemed to f ind " s t a t e ac t ion" in t he f a i l u r e o r ^ inac t ion* 

of the s t a t e to b a r r i n g ind iv idua l s from hold ing a diseriai** 

natory e l e c t i o n , as evidenced by t he s t a t emen t , "For a s t a t e 

to permit such a dup l i ca t ion of i t s ©lection processes i s to 

permit a f l a g r a n t abuse of thos© processes to de f ea t t h e p u r -

poses of the F i f t e e n t h Amendment•" 

J u s t i c e F r a n k f u r t e r apparent ly found " s t a t e actios® in 

h i s in fe ronce of p a r t i c i p a t i o n in the Assoc ia t ion 'a primary 

by t he county o f f i c i a l s , who, 3ae thought , had abused t h e i r 

S t a t e a u t h o r i t y by withdrawing s i g n i f i c a n c e from the r u g u l a r 

and n o n d i s c r i m i n a t o r y BtaeoratXc primary* 

Logical a p p l i c a t i o n of the point F r a n k f u r t e r &»pfeasi«d~«* 

t h a t ' p a r t i c i p a t i o n by county e l e c t i o n o f f i c i a l s - in.' tho Aitocia* 

primary in th&if ' i nd iv idua l capac i ty as voter#-«m&M the 

d iaor imina t i an of t h e Associa t ion " s t a t e a o t i » ® - - » t 4 d lead 

.to* ridiculous- conclusions % f o r example, would I t u©t . / iogteal l | ' 

fo l low t h a t a t tendance of the e l ec t i on Judgs rnt m X4o»a Club 

nt ts t lng make aubssqiient d i s cr iminatory ac t ion of tb® club 

p roh ib i t ed " s t a t e ac t i on"? 

Prom the s tandpoint of court procedure Fr«i i ikfwt«r , a 

p o s i t i o n i s equal ly un tenable . Inasmuch as t h e s e e l e c t i o n 

o f f i c i a l s were not made p a r t i e s to tho s u i t , and the re i s no 
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tha t they exercised any control eves' the Assotii** 

t i o n ' s primaries by virtw© of any au thor i ty conferred up® 

them by the s t a t e , there la no j u s t i f i c a t i o n t e coneXvS@"th&$ 

t h e i r a c t i v i t i e s were unci or ^eelei* &f s t a t e law»Sf , 

Jus t i ce CXaite* jeined by Chief Jus t i ce Vinson and'Jiaa* 

t its es R©ed and Jacks on, concluded that tho Association operated 

as m ^auxil iary of the loca l .Democratic party .orga&iz&tion** 

lihen tho s t a t e , be contended, has constructed 

, « » i t s e l ec to ra l apparatus in a form which de-
volves upon m p o l i t i e s ! organisation the meentestetf 
choice of public of f ic ia ls* , tha t organisat ion i t -
s e l f ^ in whatever.disguise, talces tm those a t t r i b u t e s 
of government which draw the Consti tut ion fa s a f e -
guards in to play* 

Clark fa conclusion (assumption i s a b e t t e r word) that the 

A#e©el&tf«m% primary wm par t of the s t a t e % e lec t ion ma* 

ehlaery s # « s to be based on the r e su l t s of the Association*! 

pr imaries! i . # * t Association endorsed candidates had .mentis** 

t s n t l y won in the Democratic primary and in the general 

election*. 

As pointed out by Jus t ice Hinton in dissent* the t es ta 

applied s igh t log ica l ly include any dominant local p r#ssw« 

group which discriminates by race., sex , re l ig ion or eoonoraie 

position, in canvassing f o r acmSnfttiims* A# pointed out by 

the dissant ing judge in the Circuit Court and by Ju s t i c e 

Minton, *Plia bas is of t h i s (the Court 'a) conclusion i f r a the r 

d i f f i c u l t to as-certain# Apparently i t derives mminlj from, a 

d i s l i k e ©£ the goals of the Jaybird Asseciafcion*. 1 share tha t 

d is l ike* 1 f a l l to see how i t makes. *etate .action*8 



PART V ' . 

GMM TSWLVTSQ I&CIM* 

BESTKJCflfS GOYMkmiB 

Recent Supreme Court decisions In which fell® Court 3?©a* 

fused to enforce racial restrictive covenants between individuals 

bave not only greatly extended the concept of "state action* 

bttt also have rewritten old and well established real property 

laws. To understand the Impact of these decislcmsu? It becomes 

neeaaaary to give some attention to the history of this foiro 

of property restriction# ' • 

Xn general the Ant@f*i<ian people have always desired to live 

'••in oosamunltiea or geographical sections in which' tlmiir s#igts** 

.-'-bow were people with similar backgrounds eapeolftUy-;ln .regard 

. t 0 race and color* In order to guarantee the eontlsraanft* of 

\8r«S'tdieted® areas in urban residential canters r€jie#% was 

..first had to state or-sra&lelpftX legislation* S^gtsinJ^g in 1910 

"'Witii' a Baltimore ordinance, quiokly duplicated by 

Skwi^vlll® and other'"cities.^ residential r e s t h r o u g h 

ordinance was the favorite* restrictive until 

that- method was invalidated by a 1917 TJnlted States Supreme 

COURT decision in the MSM of Buchanan v* WarXey*,̂ " .. 1 

Siat ©as a involved the validity of a penal ordirisne# «*-*> 

acted by the City of Louisville^ Kentucky# The ordinance in 

- £ ^ _ ,n 
Buchanan v# Weakley* 245 U.S.60 {191?}* 
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question forbade my white person or Isg» f as the east 

migfet be, to m & m into and occupy as a residence «p plaee #f 

assembly any bouse In a city block In «bicb a majority ©f the 

ho us@3 wero already occupied by aesibers. of the other race# 

The attack upon the ordinance was aade by ft *hite man 

who bad contracted to a oil to m Hegro -a lot ill a certttln bio ok 

in which a majority of the berates tms already occupied by 

whit© persona, the lego's promise to buy being conditional, 

by the terns of the cos tract,, upon his having a legal fright fc© 

reside tfoereosu The white seller brougnt m aetioti, for spe-

cific performance and the set up the ordinanceas 

a defense* Plaintiff alleged that the- ordinance was tmconsti-

tutional and hence no bar to bis action,. 

The Supreme Court cons id or ad the eaas faseaa the white 

seller's standpoint ignoring the contention that it'. afesldgsd 

the privileges and iffistiaaltles of citizens of tfaa United States 

to acquire and enjoy property# The specific ground of' the 

decision was that the ordinance in curtailing the owner's 

sjus dlsponendi,;® deprived him of property without due p v m m a 

II 

of law. Clearly *sftkte action® was present* la t M s ««uk#*' 

Until legislative restrictions were held invalid^ the 

racial restrictive covenant had occupied a secondary role 

in enforcing segregation* but soon thereafter it Merged in-

to primary significance#. On® of the basic reasons for the 

% iiallar ordinances were held invalid in "Harmon v* fglea 
873 U.S. 668 (1927). and in City of Richmond Wm Wsmm, -«*—•* 
7 m (1980)« ' ' 
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desire to preserve segregation and an® which led to the 

adoption of the restrictive covenant device was the desire 

of home owners and real estate developers to prevent di~ 

rainiahlng of property values 1yj Intrusion of heterogeneous 

racial groups. 

these racial 'restrictions are found either in convey-

ances under seal, binding grantee and his sueoosaovs .in title, 

or In agreements under seal among property m b m m 3b a de- • 

fined" area, binding the parties to the agreement along with 

their successors in title usually for a certain stated tiae* 

In some cases the restriction was on alienation while la 

some cases it was on oa&upa&ey or use* As & means of assuring 

purchasers of a ©oatismfitl-osj • of the residential ffla^irenmasafc 

established by the developer* covenants ratntos with-th# i*n& 

were Included In the deed to each let to the §ub »divi$ion as 

it was sold thus creating covenants .for the benefit of o m e n 

under the origins! plat, 

Gandolfo v, Hartman® is apparently the first reported 

•ease Involving the racial restrictive covenant# TMs was mm 

action for an injunction to restrain defendant frost leasing 

certain property to &'{£hin&man in violation of a covenant la 

.a deed not to convey or lease to such parsons* In effect, 

the plaintiff urged that there was not %t-ate aotioa* and 

consequently the ease did not coiae within the inhibition# of 

the Fourteenth Amendment# In refusing relief the Court bated 

v. Kggtman, 49 F# 181 (1892), 
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•Its decision squarely on tha equal protection of the I w s 

claus® of the amaa<3hsan.fc and thou aa a sor t of af ter thought 

added that fo r tho Court to enforce tha covenant would vio* 

l a t a our t r ea ty with China* 

In the s t a t e courts tho f i r s t of a long l i n e of eases 

holding such r e s t r i c t i ons valid was tha case of 
4 

Xi-and Co, v* Cazoanx* This ea r l i e s t s t a t e ease -involving 1 

rac ia l r e s t r i c t i v e covenants was daoided in Louisiana in 1915 

wnd«s? c iv i l lm p r inc ip les , and sot the pattasrn fo r subta* 

: qtaant s t a t e decisions. 

The f i r s t decision in a common law Jur fMic t lon i ! i i& 

•held as I a gal a r e s t r a in t against s a l s to a JJogro was the 
IS 

l i s s o u r i case of loeh le r v* Rowland d added In l$10v 

; With the exception of the Gandolfo esse and two In fe r io r 

oonrt decisions* on# in Pannsylwnia and one in l®w 

asK»»g the numerous t a s r i csn decisions is. both s t a t e and £#&» 

oral coupta pr ior to .1948 there are no reported cases ru l ing 

r e s t r i c t i v e mwmmta SmammtiOXj i nva l i d . 6 i t should be 

. f t i r ther noted that i s tho fmmflwmim 'sad Mew Jarse;? cases 

referred to ahow* the . r e s t r i c t i v e t s Involved were 

unlimited aa to t i ao , - ,./. 

Some stat© courts- refused to enforce r ac i a l r e s t r i c t i v e 

covenants if the prohibit ion were against s a l e , especial ly 

%mQ:̂ asho.̂ gi3s:h land Co, v* Oasaatm* 6s? So* 641 (1915) • 

:o®hlm> v# Rowland, 205 SJB* 217 (1918). 

3 A«L*(2 fcd ) 466, 475 (1948), 
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i f th® s ta ted p®rio<3 w#j?e f o r m appreciable l#xtgffa &t time* 

not Ise&tie the re was any v io la t ion of the IsMMtloi is ©f 

P o w t t s n t h Araendjaont, but bscaus®, of v io la t ion of the pmbllo 

policy of the s t a t e as an uctdue r e s t r a i n t upon a l ienat ion* 

fherG are reported decisions of the highest courts in more 

than half the s t a t e s ©saforelng the covenants- when &ppli«i,t-© 

( l ) uale* (2) ma© ©f occupancy, or (3) both* ' . V 

-Corrigaaa v* Buckley^ lias been f requent ly c i ted "by s t a t e 

and lower federa l courts as s e t t l i n g the <soMti t» t ioas l i t | ' o'f 

Jud ic i a l enfore«©nt of r e s t r i c t i v e covenants-*. I n t h a t mm 

•Bwteloy f i l e d in. a lower court of the BjUHqriet of OoitsabJLflt a 

M i l of complaint to r e s t r a i n a of end ant %r r igg» front con* 

wying fee defendant Curtis -cflgHmln r@al e a t a t e in tfe-s'' B i s t r i c t 

of Ooltaiabla i n v io la t ion of m year r a c i a l rcsstric-*-

%tw® covenant yianning. with the land# P l a i n t i f f s l laged t h a t 

dtofaodoat Corrigan bad ent«r«d in to a contract with Dfffaaft«at 

Curtis# a Hagro, to s-ell a house and l o t included within the 

. mrmmnt.m P l a i n t i f f asked tha t Corrigan b«..-#njointd _ f o r 

tir#nty-©»® ymm from t h e ' d a t e ©f tho oovozumft froes carrying 

oat the contract of s a l e and t h a t the !®gr© be 9©Joined- from 

toeing t i t l e , us-« or occupancy* Defendant Curt la fil®d a ' 

-aotloB to SiiMiai the b i l l on the ground t h a t the cwvmatit 

was voi% in tha t I t deprived defendant and others of property 

without due process of law* abridged th« p r iv i l eges «nd 

t i t s ; of c i t i zens of the l i l t e d S ta tes * and dueled aqj*£8, 

r,. m t U«S. 323 (19865,. 



p r o t a s t l r a of the laws« The lower court denied the not ion • 

to diaaii-S and, daf@iid«nt# e lec t ing to s tand wp^R t h e i r mo* 

t ion # a decree ©f In Inaction was grantad* 
1' s 

On appeal to the Appellate Court the csoftoail W -held 

enforceable* Th© Court .bold that the Hegro 'a r igh t to aoqulra 

property not include power to compel s a l e - to*- tiim#. 

When th® eas e reaohed the Supreme Court in 1926 i t was 

held tha t under the pl-saiingi the only eoas-titutiotial 

I l e a iirwlirad was tha t ' a r i s ing xmd&r th# al lagat loi is ' 1m • th« 

'Nation to <3isaiis#»«tliBt the covenant which mm t l » tmsif -&t 

t h e - b i l l was fold i n t h a t i t w contrary t o th© f h t r -

:.:tsmth» and * The Court ^ # l t 

..$% dbvlcras t ha t none -of t h s s # - p » M b i t # d ' 

;l»dltldu«J..t from enter ing in to contracts r M j ^ f t l n g - t h s » n » 

t » l «ssd d i spos i t ion #f _*&#ir ©m property*® ' •<:.,; • 

'• '•• !'. I t -should h# noted -that fcb© 3mpr«© Court i s W$m "4*»* 

, i t s e l f with tfwi va l i d i t y of th© r e s t r i c t ! t®; -mw®* 

not with the ' j ud ic i a l enforcement of aneh«\-\ : 

:' .-•'..T« « p h a s i « a th©'\f««t t h a t the s t a t e courts e@rtal»Xy 

•were not r e luc tan t to enforce the r a c i a l r e s t r lo fc iva^o iwr 

nants two miiswal eases s i g h t ha noted* - - ; 

: • In an Alabama easa p l a i n t i f f * a "White man, leased p a r t 

, of a house from defendant-,, th© leas a containing no rsf t r le** 

t ion as to the ren t ing of the other part*. Defendant 

the o ther p a r t of the house to a Segr©# whereupon the p la in* 

t i f f abandoned the premises and sued f o r dsBHegaa* t h e Court 

iSSMX* 2 9 9 F* 8 9 9 (1926), 



lieM that there was a custom in tiia district not to rent to 

ff«g*o«a pre® is©a hawing a toilet coaaaon to quarters rented to 

whit© people and that tha ranting was a brsa-ob of the implied 

covenant of quit© enjoyment, a constructive eviction for 

which plaintiff could recover Is dottsge* and that there was 

oo rapugnaxic a to the Pourtaimtli AiaQBdaient* ® 

The other is m Oklahoma case decidad in 1942. Fifteen • 

years aftar ov/nars of aeveral residential properties recorded 

a n in at y~xi in © year agra#ffi©nt not to sail or transfer to a 
! -' -> 

itugrOjj oil# ô tner sold lots to a. Negro* At the suit;- -'titt ssi 

owner of some of the tffcjbefr lots the Court held til* 

, tiva covenant enforceable and awarded Judgment #ane®lil»g the 

to tiha Isgr#*- 'fha -Court in «ff«ot awarded pttt'ii-i*#' 

'̂StEttftges against" the l#|j*o parcimsei* by giving tb#;-#l*infe3.ff a 

for costs and-att©r»®yfs fe$a-r making the $\idfp"eiit 

-'/a'lion on the lota, a lien prior to that allowsd th*:?4sxfo 

•W-$!ie Qxt ent of the amount be bad paid for the lots h® had 

• For many yeara prior to 1048, notwithstanding the fa-fit 

that no state or federal court had so hold, some f®« legal 

writers had argmtd that oven though racial restrictive cove-

nants sight not he fundamentally invalidt state cp«|*t 

enforcement of such restrictions was "atate action" within 

^Wmfct v» Adair* 110 So» 801 (1926) • 

^yflpft v* WfillMu 133 P. CS&d) 555 (1942). 



62 

t h e p r o h i b i t i o n s of the F o u r t o o a t h A m a a 4 m e » t * It is inter-

e s t i n g t o n o t e that i n 1044 one w r i t e r adwneed t h e I d e n t i o a X 

hypothesis t b a t w a s later embraced b y t h e United States S u * 

p p m » C o u r t i n holding state c o u r t e n f o r c e m e n t of restrict If# 

11 
©oewtsasts invalid * -

S h e l l e y v . K r & e m e r is on© o f f o u r . , issues which" lisre 

<3iap€ssa5 of b y t h e Supremo C o u r t i n two o p i n i o n s ' h a n d e d d o w n 

on Say 3* 1948* 

t h e first of then® ens## reached t h o C o u r t o n 'Certiorari 

fce t h o S u p r e m e C o u r t o f M i s s o u r i * . I n 1 9 1 1 , t h i r t y * £ t h i r t y -

n i n e o w n e r s o f p r o p e r t y i n a certain b l $ d k on b o t h slcios of a 

s t r e e t In St*. L o u i s h a d slg»®3 an a g r e e m e n t pro^Ming t b a t 

t h e p r o p e r t y w a s n o t to b e used or occupied f o r f i f t y years b y 

arsons o f t h e H e g r o o r M o n g o l i a n races, t h e restriction b e i n g 

i n t h e n a t u r e of a c o v e n a n t r u n n i n g with t h e l a n d * T h e s e 

thirty owners held title to forty-seven of fifty~seven parcels 

o f land i n the area described i n th© a g r e e m e n t # I n 1 9 4 1 5 * . 

petitioners, H e g r o e s » p u r c h a s e d certain pressis®# in the- area 

and accepted warranty daetJs in ft# with constructivo notice 

o f t h e r e s t r i c t i v e rngv-wmmtSm 

Two months later plaintiffs, a s other owners of..property 

s u b j e c t t o t h o r e s t r i c t i o n s , b r o u g h t m e q u i t a b l e a c t i o n 

Qm ficGomej^ "Racial R e s i d e n t i a l Segregation b y Stat# 
C o u r t Enforcement of Ittstrietive Agra-aaents, C o v a n a n t s or Con* 
d i t i o n s i a DoeeSs is tin eons t itutlonal, ® 3 3 Calif# £*w 5 
(1944)* 

^ S h s l l a y v . K r a e m e r * 5 3 4 1 3 # $ . 1 ( 1 9 4 8 ) • 



: . i i 4 M t e i A g t o 5 1 v e s t p e t i t i o n e r s o f t i t l e ma t o r e s t r a i n t%m 

• £ & & * & feafelug p o s a e a a i o n * T h e t r i a l c o u r t t t e ' r e l i s f 

s o u g h t o n t h e g r o u n d t h a t t h a r e s t r i c t i v e a g r & « ® a a f c . - h a d n o t 

' b s e o a - e e f f e c t ! v s ^ s i n e © I t w m I n t o n d s d t h a t i t 

s i g n e d b y a l l t h e o w n e r s i n t h e d i s t r i c t . O n a p p e a l / t o feltt 

S t a t # S « p i r * n * C o u r t t i l l s r u l i n g w a s r # v @ » @ d a m i t f a # ' " ' r s l t « t 

» © w g h t o r d e r e d . - . ••• 

; • - T h e M i c h i g a n c a s e i n v o l v e d a 1 9 3 4 a g r e e r a o n t a m o n g o w n e r s 

' & £ c e r t a i n D e t r o i t p r o p e r t y p r o f i d l a g t h a t i t s h o u l d n o t fee 

t i i t d o r o c c u p i e d b y a n y p e r s o n s e x c e p t t h o s & o f t b o 

• p M c © ' u n t i l I 9 6 0 * T h @ a g r e e m e n t f u r t h e r p r o v i d e d t h a t i t 

s f a o t i l d n o t b e c o m e a f f e c t i v e - u n t i l e i g h t y p a r c e n t o f . . . t h e ' . p r o p -

> - ' • ^ J " 1 

e r t y i n t h e b l o c k w a s s i m i l a r l y r e s t r i c t e d # f t r e s ^ t m g e 

c o n d i t i o n p r e c e d e n t t o e f f e c t i v e n e s s h a d b # s s & s t e i « . " i t h e p f t t i * * 

- \ t i o n s r s , I ® g r o # s t a c q u i r e d t i t l e p r o p e r t y I s t h e b l i O i f e a n d 

; ' V » © v # d i s l a t e i n liovmihQv, 1 9 4 4 # S u i t w a s b r o w g h t ''in.. J a n u a r y , 

' ; $ 9 4 0 | , - i n a l o w e r s t a t e c o u r t f o r a d e c r e e r s w p i r i i i g V f c p * 1 ^ * -

t o m o t e f r o m t h © p r o p e r t y * S u c h a . d e c r e e w a s o r d e r e d 

a n d a u b a e q u e n t l y m p h t M ' - t j y t h e S u p r t a # C o u r t o f t h a . - S t a t ; ® © f 

^ M i c h i g a n # . - \ . 
.•V 

/ \ , ; f h # o t h e r t w o e a t s # m r o s ® i n t h a d i s t r i c t o f 

y * f o i r @ - t h e e n f o r c e m e n t o f s i m i l a r r s s t r i o t l v # c o v e n a n t s h a d 

' . - tmesa- u p h o l d b y t h e A p p e l l a t e C o u r t t h e r e # '' 

P e t i t i o n e r s i n t h o M i s s o u r i a n d M i c h i g a n e a s a a c o m - . 

i t n d o d t h a t s t a t e e n f o r c e m e n t o f t h e r e s t r i c t i v e a g r e e m e n t s 

• h a d v i o l a t e d t h e F o u r t e e n t h l a e u d m s n t i n t h a t p e t i t i o n e r s h a d 
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<3«nl#4 the equal protection of the laws# ha£'.b£eaa is-

prim& ©f property without due process of law# arf 'faĝ  been 

"denied privilege* and iaaaaftitiea of elfelaeas of the United 

States *-

fher® were twent^-on0 wltitljaens brief# filed In th#i# 

•gats# amph&aialng the "undesirable* social offset of &&»-*»' 

tixmafi m f & m m m t of racial segregation* C^preheraalva data 

pas submitted ahowinc the urgent need for better homing fey 

legroea especially In the" go^saHed *pr^swi^'amt, Sta«* 

::tisstl« were presented etewing the M^h. rate .of eritt©-the 

:;pr#sswe areas in eKE#sfl&-»a with a rauob lower trlme rat©" 

"-'fiber© adaquata living ••*$&«* was available* maA kfop •$$&#* ;' 

^herfc* sdll tli© Ills or" the Hegre race vara - attslfeut^l* to 

*|»#ili2«tlsi segregation aSsieth' in turn w m ftttrfhiat«l5ie\t©;' 

-A.fcate enforcement of racial restrictive eoventets#. • Xt sAght 

>«ls© be noted that . emphasis was plaeed on th#; inter** 

significance of as^rega tion—the need for:Asiarlip to 

• pvmtt&Q seeial democracy <S«ring thia period of afĉ ifevbe# 

!»#«» democracy gad totalitarianism* • . '• ' 

fMa estph&sfs m social datft led one legal writ©!? to 

remark, ' 

This combination of the akilla of lawyer* ted social* 
scientists in preparation of brief* and materials 
for the record* mi distinguished fro® tho nm of 
the %xpert *ltaaa#'f*. offers izrnmerable possibilities 
for use in litigation of broad ptifelie importance#*^ 

. 13%llUa» R» Hf»g# *Baoial Betttrletions and tbe 14th 
Jkaendsseatf" The Haelal Beatrletive Covenant Cas &s,*' 16 Haitr*. 
Chi. I*» lev* 203, 212 {1949}• 



Just how much weight the Court gave to the 30*0612. dd 

social briefs Is impossible to as certain, hut it Is .ai'gatlfl-

canfc that the voluminous social data was prepared under the 

dirootlon. of an attorney who perhaps has enjoyed sore sucesss 

before the Supremo Court than any other sau in Mstor . 

To a ay ibe least* ©aphakia on social data as autterifey 

or precedent for judicial decisions soems to ha a radical 

departure from hasic constitutional theory-t^fchat policy 

making is essentially a prerogative of the legialative de-

partment of government * 

, Ths Supremo Court held that tli© covenant a in themselves 

••mm sot invalid--they vter© tiaply agretaontf between private 

/property o%mersj and s© long as the purposes of the ' 

v&«ata wars effectuated by voluntary adherenee to thslr fc«ara*# 

clearly ther® was no action,* Bat In gyantliig. fudielftl 

enforcement of the restrictive agr®«a«ati# th# at at as had de-

til od petitioners equal protection of the laws# In other words, 

judicial enforcement of ths vmlld contracts of Individual citi«* 

zona conatituted *atate action'" in violation of the equal 

protection of tin© Imis clause of the Fourteenth Jlmtadiieiifc* 

It was hold that similar covenants were incapable of 

enforcement by Federal Courts in tho District of Columbia 

t>eeai»« of the provisions of Soot Ion 1978 of th# Eovlifod Stat-

utes, derived from the Civil Rights Act of 1866* and because 

^Thurgood Marshall * Chief Counael for tho National 
Association for the Advancement of Colored People» 
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h i b i t l o a s o f t h e F o u r t e e n t h Aa®«3aofs-'t* • • : • • , ' . * 

Im d e c i d i n g t h a t . a c t i o n o f s t a t e c o u r t s . i s t o b e . iMf$arded 

ftg " a t a t e m o t i o n ® w i t h i n t h e m o a n i n g o f t h e F o u r t e e n t h A & e n d -

mmt a l o n g a s r i e a o f msm a * * c i t e d , A p p a r e n t l y t h « * e e a a a a 

c i t e d t© s u p p o r t t h e p r o p o s i t i o n t h a t a l l j u d i c i a l a c t i o n 

•' o f s t a t # c o u r t s may b©- r e g a r d e d a t "stctlMi a e t l a n * ' w i t h i n t h e 

p a r t i s o f t h e ® e a d a ® t f f o r a f t e r c i t i n g f i r g i f t i f i i v* R i t r e a ^ ® 

( & a l a e t i $ n o f j u r y ) a n d US* p a r t # V i r g i n i a ^ ® (a e l a c t I o n ©f 

;*y)» t h o C o u r t s a y s , 

f l r a l i t l a . v» . a j w a , * 1 0 0 U . S . 3 1 3 ( 1 8 8 0 ) , . 

& p « f t » V i r g i n i a * 1 0 0 TJ<.S. a s (3 .880}« 
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t h o F e u r t a a a t h A a e n d s a n t was l i m i t e d t o o a t a s i i a v o l v i a g p#&~ 

a a d u r i i l due pmemM-0 

v* SS&ISBE&Sl* 78 C1908). 
•" i s '"" 

m s a s m s a - *• a n . 
t!»S« 673 ( 1 9 5 0 ) . 

¥ 

P 0 B B O W V* g a f f * 95 t fcS . 7 1 4 {1873}. 



The Caart apparently real ised that the cas ts cit«d m i 

re l ied on to not support I t s conclusion in the principal 

case, f o r i t «a&<S# "But the examples of s t a t e Judicial action 

which hair# been held by th i s court to violate the te#jicliaent'% 

corauanda are net r e s t r i c t ed to s i tua t ions in which the judi-

c ia l pro©©©dings w«i*s found in some mmmm t# to® procadurally 

unfa i r .* 

To substant ia te that statement the Court c i tes Cantwell 
gri gri - • 

f * Connecticut • and Bridges v« California* ' f hese were 

criminal act ions , In each instance the s t a t e was a .p s r t f$ 

therefor#, "s ta te act ion" *a» c lear in any event* 

• • The Court declared that freedom from discrimination by 

the s ta tes in the enjoyraent of property r ights was among the 

basic objectives of the Fourteenth Amendment and that the 

Constitution conferred upon no individual the r igh t to 4mm& 

action of the s t a t e which resu l t s in the denial ©f equal pjra>w 

tact ion of the laws to other individuals . I t I s subiaitted 

that those statements were made upon the assumption t&fti the 

action of s'tat© courts i s wsfeate action?< within the isssjiing 

of the Fourteenth Amendment* 
/ 

Perhaps the social argument was the determining f ac to r 

, a f t e r a l l * Certainly there i s credi table evidence,, in the 

- l i gh t of the decisions re l ied upon by the Court, to support 

the hypo thesis that the fewt aiiaply decided the case on purely 

Cantwell v* Connecticut, 310 TJ.S. 206 <1940-}* 
lBridg«s v» California* 314 tf.S* 242 (1941). 
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ioelal grounds and < thm aearchad i n v a i n f o r Judicial prece-

dent t o s u b s t a n t i a t e t h e decision which i t had a l r e s d y 

rendered* 

v: Like i t s predecessor (Shel ley ' s Case) 3 2 the new r u l e to 

Shelley!s ease a r i s e s i n a con tex t o f - r e a l property law, how-

ever, 'unl ike t h e fanous Sng l i sh eas e.#. i t has a potential 

importance f a r beyond I t s l anwdla t* context.# 

Apparently Shell#j v# Eraemer i s the f i r s t Sttpreme Court 

decision to hold t h a t state c o u r t action, i n the absence o f 

procedural defect#.*, i s "state aot ion* wi th in the s e a l i n g of 

th© fourteenth Amendment, Under the l og i c of t h i s esii# i f 

any p r i v a t e social group decided to bar Hegroea hut'fegr©#a 

attended its meetings anyway, the calling of the local police 

. ,£&pe$ to expel t h e ism?anted guests would c o n s t i t u t e "state 

a c t i o n " and would make t h e d i s c r i m i n a t o r y exc lus ion Invalid# 

I f s t a t e court judgments in th# ahaane® of procedural d e f e c t ! 

are. I#state actionM w i t h i n t h e meaning of the amendment, how 

can a s t a t e court enforce a mion shop'agreement l e s t i t d l s -

cr iulnst® against a non-union worker? Would any eontract of 

h i r e he enforceable l e s t it d i sc r imina te agains t thos:e who 

were, not h i red? 

®fhe Court. *s opinion has only its o n r e a s o n i n g to aup~ 

: po r t i t # 180thing t ha t t h i s Court has ever decided o r sanctioned ; ; «g| 
gives i t s t rength** 

Shelley*a Sugg., 1 Co. Hop* 936 {1581}* 
23 

J u s t i c e f r a n k f u r t e r in d i s sen t in Davis v# United S 
328 ff*S. SB2, 603 (1946)* ' — 
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After Shelley ir» Rr«#» :r was decided, stffc® g$&rts con-

s i s t e n t l y d « l ^ in junc t ive r e l i e f f o r v io la t ion of r e s t r i c t ive 

covenants :f but conf l i c t developed among th# s t a t e s as to the 

e f f e c t of th© decision on the question of whether e#v©M»tee 
Si 

isrhotdd y e e o w damages f o r broach. 

The Supreme Court was aooa confronted with the question 

of mhetfaer a s t a t e cour t 'a awarding of damages f o r breach of 

a r e s t r i c t i v e covenant cons t i tu tes Kstats action* under the 
og 

Fourteenth Amendment in the cms# of Barromt v» Jackson which 

.was decidod on June 15 # 1953# 

Pet i t ioners sued a t law f o r daaagss f o r breach of r a c i a l 

" r e s t r i c t ive covenant which provided t ha t no par t of the r e -

s t r i c t e d r e a l t y he used or occupied by any person not wholly 

o f . t h e white or Qmmmim rac# and that the r®s t r ie t i«a should 

be incorporated In a l l deeds t r ans f e r r i ng the property* 

• €gs*3s®iaent was agreed tcrfe® a covenant rarming/'witlh- the la t i i 

and each proviaion was f o r the bene f i t of a l l the lo t s* 

The complaint alleged that respondent violated tho cove-

nant fey conveying par t ©f the r e s t r i c t e d r e a l t y without..to-

-••^$ftrporattng r e s t r i c t ions to the deads, and by pe r s i feting: w-

non-Caucaalaiiff to enter and occupy th© premises# The t r i a l 

court sustained a demurrer to the complaint, th® Cal i fornia 

Court of Appeals affirmed* and the Cal ifornia Supreme .C©urt 

ffelaa v* Lemon, 225 S.W,* (Sad) 10S4, (Ho. 1949), awarded 
dttaMge** « ^ a » " S ! i m v, Huff*. 52B , S , (2nd) 1071," (Mich., 
i t S l ) . ' ' / •, 

36 * * 
' "arrows v. Jackson« 346 U-.S. 349 (1.9SSJ* 
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ttffliwip. holding that m award of damages by state court 

for broach of racial r#atrletiir« covenant constitute "state 

action'" which deprived fell® excluded el ass of equal pretention 

of th# law® In violation ©f fell# Fourteenth Aiu@aam«at* 

The Co ur t reasoned that . . • 

f© compel respondsnt to respond In iaai&gdi 
would bo for the state to punish b®r for bar 

. failure to p#rfo» her covenant to continue to 
dlseri-iaiBafe# against non-Caucasians in the us a • 
of her propertyShe • result of that s*gu&lsn . 
by tho State would fee to ©nootirmge the- uso of . 

. . restrictive covenants#- To that e&te&t# the 
State would met to put ita sanction b#Mni the „ 
eovmtets* If th#; State atay thus jwsalsh r#*posd@fet 
for her failure to carry out h«r covenant, sh® • 
- Is coerced to us# her property in a discristoatory • 

•' manner* ttoioh In es§®nc© is the purpose of th# ••'"'• 
: covenant# Thus, it %®ie®a#s not r@ip@nd«t^s vol** • • 
'\mtary choice but the State's ehoio® that ahs • '-. 

; ; observe har covenant or suffer damages# 

.... :r\ But as pointed out .to© Chief Justice Vinson in -blip lona 

tflsssnt in the oas«fr "the stilt here was not bought again# t 

the Jfsgr© jjurcha-sor but against the v#ry person whoa© sol#a» 

promise helped to bring the covenant into existence* - Sh#' 

•plaintiffs w@rs -asking-only that tho defendant do what, site 

'1b ' turn had a right to ask of the plslntiffs»-imd«miff the 

plaintiffs for the bringing about of an mmt wbieiit a ho recog-

nised would cause injury. Defendant had profited from the 

•©xaeutlon of tho covenant} observance of the covenant by • 

plaintiffs had raised- the value of defendant*# properties*-

" By bringing suit for damages plaintiffs sought only to have 

defendant disgorge that which was gained at tho oxpenae of 

depreciation of plaintiffa' properties#. Certainly the defendant 
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v & s not b e i n g c o e r c e d to o o n t i n u e t o a b i d e b y the covenant# 

f o r t h e cormmb h a d a l r e a d y b e a n b r o k e n a n d t h e n © a » C a u § 8 » 

•06 
slams wars a l ready In undisturbed occupancy. 

T h e c o n c e p t ©f t h e cont rac t which i s u n e n f o r c e a b l 9 $ 

n o t v o i d , i s n o t n e w to A»gl«-Am#3*!©sia Imw* H o w e v e r , t h e 

previous ins tances l a w h i c h t h e doc t r ine h a s been a p p l i e d 

b a r e i n v o l v e d cont rac ts m a d ® u n e n f o r e e a b l 9 b y e i t h e r the 

• S t a t u t e o f F r a u d s op t h e S t a t u t e o f M a i ' t a t i o a s * aon* 

( t r a c t s $ i f t E i though u n e n f o r c e a b l e * may a t i l l h » i soma l e g a l 

opera t ion . But t h e r u l e applied to r e s t r i c t l i r e covenants i s 

d i f f e r e n t , . in t h a t i t allows f o r n o poss ib l e l e g a l op#S»tiojs 

of t h e taaenfoyesabi© o o n t r a e t a * The G o u r t h a s don©. i n c t l r t t t l y 

w h a t i t s t o u t l y m a i n t a i n s i t h a s n o t d o n e # I t h a s r e n d e r e d 

SfiP 

t h e r e s t r i c t i v e c o v e n a n t f o l d f o r a l l p r a c t i c a b l e p u r $ o « « s « 

T h e r e a l b a s i s f o r the decis ions in S h e l l e y v * K r a e t n o r 

a n S B a r r o w s v » • J a c k s o n m u s t h a i r ® b e e n t h a t t h e C o u r t - s i m p l y 

f e l t t h a t i t w a s s o c i a l l y u n d e s i r a b l e t o enforce r a c i a l T&<~ 

s t r i c t ! v @ c o v e n a n t s e i t h e r i n e q u i t y o r a t l a w * B u t a s 

p o i n t e d o u t b y C h i e f J u s t i c e V i n s o n i n t h a l s t t e r © a s s tfo-e 

S u p r e m e C o u r t s h o u l d s e t a s i d e i t s p r ed i l e c t i ons o n sotJisCL 
g§ 

' I t m i g h t b e n o t e d t h a t t h e r e l a n o w 011 a p p e a l t s # f o r # 
t h e S u p r e s e C o u r t a n a c t i o n f o r d a s s a g t w f o r r e f u s a l , o f p r i v a t e 
c e m e t e r y t o p e r m i t b u r i a l o f p l a i n t i f f s n o n - C a u c a a i f f i a h u s b a n d 
i n m b u r i a l l o t p u r c h a s e d b y p l a i n t i f f u n d e r a c o n t r a # t r e -
s t r i c t i n g b u r i a l p r i v i l e g e s t o s e s & a r s o f C a u c a s i a n r a c e . 
C M o % v * § 1 e g g j t y t w r l g L F a r l t G m & t & r j , r . « l a g * * 6 0 1 s * w * f 2 a i 7 
110 '$•» upr i se cfetartt ia'# # ' ' •• • 

25 l is®* L*«T« 170, (Kftv,* 1054), 
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policy and rest I t s decisions on the Constitution alone * 

fh© concept of "state a c t i o n a s now extended m«8ns that 

m@ry privet© contract partakes ©f "state action" the noaent 

j u d i c i a l aid I s Invoked to enforce I t * In tins l a t t e r ease 

* a is criminatory "but t a l t d contract between, pr ivate I f td lv ldmls 

was held unenforceable because i t s enforcement in a gtcte 

court diacriminated against or denied the equal protection 

of the lass to th i rd parties who ©are not before the Court* 

tader that doctrine can any executory contract Is# enforced' 

without examination by the state court to detsnaifj© whether 

• the parties have treated a l l outside persons with that scrap**' 

ialo«s' regard for fairness and equality which the Fourteenth 

Amendment demands of those who enjoy the public t rust as state 

o f f i c i a l s ? 
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• • jf&isrvx. . 

\ ••••; OGUGUUSIOH . • ..R'-Y-/-.-. _ 

; ;v;c Tbis study show# a virtually 

traditional co»e#pfc-©f :{state action® under 

- .Fiftesntfa Amendiaonta. If" the Suprase Court BiaksŜ itê -' 

'' .fnrth^r• m t m s i - m of tho concept, it will hair® virtually 

reached tho point where it might as wall declare that If the 

v prohibited activity is carried on within a atafc«# it la 

\\ •ietifln* within the purview of the amendments* - -Certainly it 

.ii :.-no longer true tha$;-̂ r̂t,i visual invasion of individual 

"rights la not the n ub j act-mat tar of the Amendments •** 

; The old concept of "state action* was that it Included 

only acta of agents of the state acting ucnder the state*3' 

authority* But we have s@en that casas applying the Ceagti-

•fcuti.on ss a federal criminal code have extended the iKmcejit' 

• is© .include not only the acts of a lainor state official acting 

in -deliberate violation of his statefa cos&andir, hut also to 

t h 0 a c t s o f 811 individual -tfao was not m m on the public pay-

roll and who did not purport to act for hia state—hia only 

connection with the state was that he was licensed by a 

municipality. 

In the cases involving elections we have seen that the 

activities of traditionally private organizations have been 

brought within tho inhibitions of the amendments. The Supreme 

Court In reaching its desired results developed at least 

three new criteria for finding "state a c t i o n f i r s t , If the 
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activity Is comprehensively regulated by state statutes; 

second, If the discs?iala-atory action precludes the excluded 

class from effective choice$ and third, if the activity is 

considered Bpublie% the state simply cannot divorce itself 

from such activity. 

In tho cases involving racial restrictive covenant# we 

have seen the "state action® concept extended so as to pro-

hibit the a Sat a cocrt enforcement either in equity or at law 

of valid contracts between private individuals, The pro-

hibitions of the cmendments now cover not only procedural 

rights but also substantive rights m veil* Until recently 

it has not hmm recognised that any prohibition on watate 

action" v m & m the amendments must inevitably impose a cor-

responding limitation on the conduct of private individuals. 

In fact, even in tho case of Shelley v. Kraemer the Court 

observed, "That Amendment ^ h e Pour taenth7 erects no shield 

against merely private conduct however discriminatory or 

wrongful#" But the decision in the above case and the ones 

following make it eminently plain that this generalization 

must bo qualified, since, if th»3 private conduct in question 

requires recourse to a state agency to make it effective, the 

Fourteenth Amendment precludes such 3tats aid* 

' As a necessary corollary to tho disintegration of the 

"state action* concept careful students of government should 

raeejpise the development of ths most significant deviation 

fro® basic theory of constitutional government since consti-

tutional government began. From the inception of constitutional 
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government the constitution has be m considered m a device 

adopted by the people to control the agents of goffmsamt* 

Control, of individuals by the government has been accomplished 

by the execution of statutory and adiAinistrati ve law enacted 

by the government in pccordanco with the constitutional grant 

of authority. The disintegration of the ®sfcafce action49 con-

cept, together with the Court*b application of criminal 

•sanctions to individuals who deprive other individuals of 

conafcitutienal rights., list perverted the €-©n» titration to such 

en accent that it no longer p#rfonas its traditional f met ion 

of controlling the agents of governs on t, but it ha's become 

a tool or weapon to be used by the very government it created 

to control Individual citizens in their relations with on® 

..another* . 
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