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PART I
THTRODUCT ICH

s

v The last sentence of Sectlon 1 of the Fﬁurta@nﬁh Amﬁﬂﬁw
maa% to the Constitution of ths Unlted Steles ?aaﬂs,
| Ho Stmte shall maks or enforce sny law which shall
gbridge the privileges or lmmunitles of clbizens of
the United Stateny nor shall any State deprive any
pargon of 1ife, lilberty, or property, without dus
proceas of law; nor deny to sny person within 1t
Jurisdiction the sgual protectlion of the lawags
- 9he Filrst Section of thes Fifteenth Amendment raﬁﬁg;

The right of citizens of the United States to vots

ahall not be denied by the United States or by any

State on accownt of race, color, or previgus a@ﬁd§w

tion of servituds,

A reading of the Amondments shows elearly thaﬁvthair
inhibitiona are not dirscted agalnst action by indlviduals.
‘?hé Fourteenth Amendment is directed against “state action®
f@nly while the Piftesnth im directed against both State and
: ‘%ﬁam‘}. setiions

#ith the passagze of time, more empeclally since 1939

7»,,«§ﬁﬁn the Civil Rights Section wes established In the United

"gtaﬁaa Depertment of §ustisa, the judiclal e@nﬁep% of what
;éanstitﬁaas fatate a&tian hag besn greatly axﬁamaaéuwtw the
axbent that time r@varéé Judleial guide goata ars no longer
recopnizables, Necessarily the aeaeayt of "private sction®
hias been narrowed amﬁ;th@ corresponding reasult ﬁf %hi§

ravolutionary dlsintezratien of ths "state achi&n”‘eahaaﬁt
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"ih g been to bring wiﬁhim the range of §ﬁﬁi¢iﬁ1 gﬂru%img by

ﬁhﬁ federal couris mﬁra and more actlivity imfmariy Qﬁﬁﬂiﬁ@?@ﬁ
 <3§%&&? as privats or aa‘bglanpind to the states | 2

' In conjunction with the problem of what now &Gﬂéuiﬁﬁ@@&
_f &tau@ sction®, need arises for a reappralasl of thﬁ traﬁi%ianm
‘ar@ concept of what is the propar function of axf ﬁnita& Btaten
ﬁﬁﬁﬁ%itmﬁiaﬁ in our federsl system of constlbtutional ggvarnm
ment, Zapecially significant 1s the aamyar&ﬁgvﬁlgy?éﬁﬁnﬁ tase
af 30?@%& ve Unlted Statgsl whersin a divided and é@@%&éﬂ%&g
confused Supreme Court held constitutional a f@ﬁﬁ?&i statutse
whiceh had lain dormant for almost three quart@vg\afla contury,
'ﬁhi@h ghatute mekes 1t a federal corime for one acting under
"‘“calsv of law” to deny te any Iinbhabitant any righis prﬁ%@ated
hy'tha Ganﬁbitutiwn or laws of the United States.

Ts our constitution bacoming a penal code to be used in
governing achtion smong individuals mersly by Jjudielal amend-
ment? This s & question every individusl should pondexr
carefully. N

Equally sisnificant sre the cases of Smibh va éliﬁ“iﬁhﬁg
and aar&ﬁ ve Alsbams® wherein the Court enunciated the doow
‘trine that "state action” included action of traditionally

_,privata orgenizabions 1f such organizations ars eeﬂprﬁhanm

 1ﬁeyawa ve United Sﬁahﬁg, 325 U.S, 01 (}gaa)&
Z3mith ve Allurighb, 520 U.Ss 649 (1944).
ﬁggg%a,vw Mlgbama, 526 U.Ss 501 (1948).




|
iaiﬁﬁiy regulated by state laws or are angagﬁé'im aaﬁiéi%i@s
~which may be consldsrsd publlic. , |
| Even more significant ars the rocent reatrictive COVEw
nant cases wheraimbﬁh@ Court extended the concept mf\”éﬁaﬁﬁ
“aatian“ te biold legal contrachy between iadivi&ualﬁ:ﬁmﬁﬁfawa$w
sbles elther in‘aquity% or at 1&%.5 |

| To the student of government this revolublionary aﬁ%ﬁﬁaiam
of "state action® glives cause for concern. Ffrom & concepbusl
_point of view "state action” has wndersone such a diginte«
gration as to male definition boday i1llusory if not impossible;
and from a constibtublonal point ef‘viaw there has been further
enoroachment of federal aubthority upon the states' and indi-
yidualts traditional domalin.

5j?h$ purpose of this study ls %o trace the judieclal

history of the disintegration of the traditional concept of
"state actien” and the ﬁgna@quant development of Lthe new cons
gept that the prohlbitionsg of the Fourtsenth and Piftsenth
Smendments apply to private action among 1mﬁi?iﬂuaigg&f'

4$hallg§,vf‘ﬁra$&ﬁr* 354 U.8. 1 (1948).
sﬁaﬁrmw& ve dackaon, 346 U.8. 249 (1953).




ranRT 1T
HISTORTCAL BACEGHOUHED

_ Private rights as well ag stabes' rights were the cone
garn of the makers of our Federal Constitutien, Haﬁﬁag the
Constitution outlined not only ﬁheae powers specifically al§
lowsd th@~f&§eral goverrment snd thoss powers specificaily
,da&ieﬁ the federal govermuent in order to protect thﬁ‘ﬁtétg:
but also thoge Qﬁ%ﬁrﬁ denled the siantes in ﬁrﬁﬁr (s} E#ﬂﬁﬁﬂt
the individual.”

As enunecisted at Runnymeds, wnconsiltublonal aéﬁiaﬁ‘&g
by necessity generally lim@taﬁ o wo?&r&m@ntal &c@iﬁn* a@nw
'aeqaaﬁtly,iph& histericeal funciion of the Qﬁﬁ&tltﬁt&&ﬁ iz %o
‘gﬂéﬁﬁﬁt the Individvel'ts vrights sgsinst infringement by
 §@%$rﬁﬁ@n$a1 avthority. ig%arf@rﬁme@ with private rights by

ggvern@ant iz the great historic threat to individusl froc-
domy se it 1s emsy Yo uwnderstend why the makars‘af tha
Constitution were concerned with the threat te liberty inhere
ent in g@varnm@nial acbivity., Thoy leooked te the sxperlence
ﬁf the past, and, reflecting upon the evila of two ﬁéﬁturiaa
of Pnglish governmental practlce, concluded that government
wag the enemy of liberty; consequently, in about two years
from the retification of th@}griginﬁl docunent, the individ-

ualls protection sgeinst his goverrnment was further strengthened
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by tho addition of the Dill of Rights. Thus there was oshabe
lished, at losst osbensibly mo, & complete, although dolicate,
balancs bebtween the Individual’s rights end hig ﬁav@rmm@mﬁ*ﬂ
~ powers, both sbate and nnticnal. And as Vioodrow Wilwon stabed,
= #e 41d not concentrate our congtitutional avre

rangements in the federal government. Ve have

multiplied our constltutional pgovernments by the

number of cur statoz, and have ast up In each come

monwealth 2 separate constitutlional government %o

which is sntrusted ths regulation of all thg or-

dinary relations of citizens to each other.l

“'I1t wes against government end government alone, that the

Bi11 of Rights was dirscted. Moreover, 1t was the national
government only that woo limited. Proof of such iﬁteﬁtiaﬁ iaz
made clear In the #lrst Amendment by the use @f_%ha,ﬁérﬁ
"Congreas.”® There was 1ilttle if any dowbt that;tﬁé;?amaiﬁing
provisions Weré directed exclusively againgt the federal gove
grnment« DBut thers wersg those who endeavored to exbend the
Bill of Rights to "stabe action.” Whatever lingering doubt
renaining was unequlvocally f@mavad by Chief Justice Harshsll
~when he gald, "These Amendments contain no eXpression Indli-
~catling an Intentlon to apply them to the state governments.
This court cannob so apply them, 2

At the close of the Civil War 1t seemed clear that withe
out the interventlon of the federal government the gouthern

gtates would by leglslabive restrictions atrlp the newly Ireed

l%@aérﬁﬁ'ﬁilﬁﬁn, Qgﬁgﬁitmﬁgﬁﬁa; Govorrcaent in the Inited
Steabog, De 19« 4

“Barron v. Baltlmore, 7 Pet. 243, 250 (1838).




Tegre of many of the ordinary rights and Immmitlos of fres
3

87

citizong. Ths war caused many te realizes that parhaps Lhe

malkors of the originel Conatitutlon and the BIL1 or hRights

ha& overemphasized stabtes! rights at the sxpensc eﬁltb@ Indiw-
vidual, in particular, the Hegro. The Fourteenth and Fiftesanth
' fﬁmaéémﬁﬁﬁa, pertinent sections of which bave been given in the
| introduction bo this study, wers adopted soon alter the wars
the primary gePpose being to protect the civil rights of bthe
emancipated Nogre from infringement by the southern states,
‘sam@ of which were reluctant bte accept %h@ rﬁ5a1tﬂ of defeat.
Almost mimuvlbaneously with the adopitlon ol the Clvil War
Amendments, Congress onacted laws to carry tham into @ff@@mé
. The firet of the abatubes after the adepiion of the Fourteenth
Amendment was that enacted by Congress on Hay 31, 1870, ene
titled, "An Act to enforce the Rights of Civlgens of the United
States %o vote In the several Sistes of thls Unlon, and for
other purposes.” This statubte was amonded by an Act of Feb-
ruary 28, 1871. The %%@ sbatutes were desipgned to protect the
right to vote by providing for federal supervislon of electlons
in the atabtes. Severe penalitles were provided for any Intere
ference, based on race or color, with ths pright Lo vote in
either atate or national electlona; and it wes made a folony

for two or more pergsong to conapire te Interfere with the

r. T Cushman, Loesding Constitubional Duoigiong, elighth
Gﬁi'ﬁiﬁn; pe 40,

“2or 8 colleection of thess statutes seel
B, K. Carr, Federal Proteciion of Civil Highta, p. 209.



fras exerciase of cltizens? righte wnder the United Stnten
Consztitubion or gstabubey.

On April 20, 1871, the Eu Hlux Klan or Antilynohing Act
way paggsd. This shotuto penallized action, Mmder volor of
law,” which deprivad persocns of their rights wnder tho lawg
or ﬁsmﬁ&itvhiaﬂ of the United States. It also previded pone-
altles Loy conapiring te overthrow ths fedsral government, or
to prevent the execulion ol Pedsral laws,

To get the Supreme Court's early comprohension of thes
ambit of the amendments and the consoguent acops of thae
application of the stabubes designed to varry them into af-
fect, we look Iirst to the Slavghter House G&aaagﬁ These
cases are pertinent to this study becauso hers the Court dow-
¢lared that neithor the original Constitution nor the
amﬁn&mﬁnté astabllished any great bedy of civil prights on a
foderal level which might be protected by congressional ene
aétmant, In thege cvagses 1t was ruled that the yriv&iéga& and
imnunities clauge of the Pourteenth Amendment 4id not BE ot
erallze” the great body of fundamental civil rights or place
any extengive group of rights under the speoclal yfe%&e%ian of
the federal government-—-sven against state encroachment, let
alone infringements from private persons, The Supreme Court
saw the Constitution in the gems light that Wilson 1aﬁ&r sew
it, ané, hence, declared that civil 1ib@rﬁy remalned primarily

ﬁjﬁaugﬁtﬁr House Cages, 16 Wall., 38 (1%?3);




s matser to Do protscted By state law, rather than by fod-
aral Eﬁw’é

Mo fedoral shtatubes wero Involvsd in the Slawvshber House
Onges, the point at fssue being the comatitutlonality of v
Louigiana statube granting a moneopoly in the buziness of
glauchtering livestock in Few Orlesna. The sbatube In ques-
Cbion wag atbacked on the growmd that 1t abridped a privilege
or 1mmﬁni%g provacted by the Pourtsenth &mﬁnﬁm%ﬁt; nemely,
the privilege of engaging in the slaughtsring business, The
Courtts refusnl to hold that the smendment protected any eueh
richt implied that the federal covermaent had 11%tle, Lf any,
constitutional auvthority to provide a positive program lov
provecting clvil rights.

The next declaration by the Suprems Court conceralng the
gpope of the amendments in gueatlon came two years after the
Slaurhter Younse Cases in the case of United 3States v, Crullt=
&h&nk*v. Hers the Court was concerned with one of the key
gootions of the statubes designed to affectunate the smends
mentg-~Section 6 of the Enforcement Act of May 31, 1870,

This was the general conapiracy scction, making it a Tederal
erims for two or mors persong to conspire to interfers with
a cibizen's exaercise of any right grantsd by the Constitntion

or laws of the United Stabens

8@5&&?&% Wilson, op. ¢l%., P« Ri.
7

United Statss v. Crulkshank, 92 U.S. 542 (1875).



Dofendents were smong moere than one mmdred nersons
jointly indlicted In the Federel Court in Loulaiana mder Secm
tionn 6. Defendant and others had broken up 8 mesting of
Hormyoes, the fracas culndnating In the kllling of soms of
the L@gre@&. The tmzue of coratitutionallty arese on & moe-
tion in arrest of judgment after s verdles of guilty. The
Tourt 41d net zo so far ay to declare Soction € vnconslitne-
tional, bub 1t 4ld Ymks & very narrow view of the federal
righta which might be siwbject to its protection. The Court
doelared that the wictims' right ¢f assembly, which the
defendants had beon charged wilth vialanin Zs w3 not a Federal
rizht, and thps could not be protected by ithe national ga*araw
et «

In reaching lts dseislon the Court deelared thab the
Paurteenth Amendment adds nothing to the righbs of one eitl-
zon a3 ageinst ancther. .

v It i3 a guaranty againat the exertion of the

arbltrary and tyrannical power on the part of

the gevernment and leglglature of the State,

not & grarenty sgalnst the commisgion of indie

vidual offenseg; and the powers of Congross,

whether expresg or lmplled, does not extend bto

the passage of laws for the gupprogsion of

erineg within the Stabe.,,

The next caso In # serles of casez decided alter the
adopbion of the Civil War Amoendwments in wvhich the Suprome
Covrt invalldated various provizions of the Civil Rirhis

Acts was United States v. Reess, decided in 1@?@.3

Bunited States v. Besse, 92 U.S. 214 (187&)*
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Pwe election inspscbors In a Kentucky mmicipal slection
woero indicted, under Sections 3 and 4 of the het of Yay 31,
EQ?Q, for refusing to recelve and cown® the vobte of ﬁ,&@prﬁ.
The Court, consldering only the Pifteenth Apen éw@ﬁ% iﬁsn@,
neld the gestions of %the atatute In ﬁﬁ@%uiﬁﬁ mﬁﬁﬁastitu%ignal
a9 zoing beyond the provigions of the am%émem; in that the
gtatube was nobt lim ited to Interfersnce on sccount of ﬁ%c@,
solor, or previoua condition of servitude.” The @ouyu wag
 wmwilling to uphold the velidluy of the statute oven when
1imised, en 'in the prinecipal csse, bto the protectlon of Wegroes
in the exercise of thelr right te ?ﬁt@@ The G@u@% Sﬁiﬁi
| It would certalnly be dangerous if the lepislaturs

could set a net larpe enough to eateh a1l possible

offenders, and leave it to the courtas to stay'aaiﬁa

and say who would be rightfully rstalned, and whe

should be set at lerge. This wablﬁi to soms extend,

subgtitube the judiclal for the legislative depart-
ment of governments

That philesophy is a far ery from that enunciated by
rosent declslons of the some court which will be ﬂiaeusaéﬂ at
imgth I later sectiony of this study,.

In Ex parte Virginia,® decided in 1880, the Supreme Court
upheld the validity of Sectlon 4 of the iet of Harch 1, 1875,
under the Fourteenth Amendment. This aaatiam~maé@'1ﬁ 2 misw
demcaner to exclude citizens frwm jury service ba@an&e of
‘ raaa, color, or previous condlt ion of servitude. Th@ Indictw

ment of & judge charpged with excluding Negroes from &t&tﬁ

®2x parte Virsinia, 100 U.S. 330 {ms{}}*



il

juries was upheld, the Court helding that the action of the
Judpe wan “state aaﬁiaﬁ” wider the Fourteenth Smendment. Ths
case iz slgniflicant herﬁ because 1t held that a state aeta not
«mnly through its 1@%131?% ve departoment but ﬁlﬁﬁ through *tﬁ
juﬁi& el and sxscublve agemolog ag wolls
In United States v. ﬁarrislﬁ twenty membery of a Tennoge

gae lynech mob seized four prisoners held by a.sﬁaﬁa'&apﬂty
ghoriff snd beat them severgly, killing one. The mobaters
wers indieted under Section 2 of the Act of April 20, 1871,
wﬁiah §zehibit@é a conapivacy by two or more persons to doe
prive ancther of egual proltection of the lawa or equal
privileges or ifmmmities under the laws, or {rom hindering
state authorities from glving such protections In sustaine
iﬁg‘&ﬁmur?ara té/the indictments, the Leurt fallewgﬁ the
Crulkshenk casse and held that the lnhibitions of the Fﬁarw
ktéanth Amendment appii@é only to a%ﬁté, not privatag action,
and that no other part of the conatitution afforded suthority
~ for the statute in Q&ﬁﬁﬁi@ﬁg -

" In the Clvil Rights Cases’® declded in 1883 ths Supreme
Court was called upon to pass on the constibubionality ef

the key provision of the 1875 Civil Rights Act whish provided
in part, |

‘That all persons within the Jurlsdietion of %h@
United States shall be sntitled to the Pull and

10unsted States v. Harrig, 106 U.S. 629 (1882).

ll{)ivi_‘}_'.‘ Rizhts Cases, 109 U.S5.« 3 {1883).




equal on joysent of tha ectormodetioney advaniaresn,
facilitlesy mnd privilages of 1mng, publlc cone-
voyances on land or wabor, thealeva, snd othey
placey of ﬁﬁﬁli%-ﬁﬁﬁ§%@%§%§ gub jeot only %o the
sonditions and limltablons estedllighed by law, and
applleable allke to clilzens of every race and
tolory ropardless of any previcus condlitlen of
sgorvitude.

The procesding involved several indictmenty ocharping
reftaal to

erant sooommndations %avﬁ%gfmaa in o hotol srd

in theatera in Sen Frencluco and How Yerk, and e civil acw

o

w%ﬁﬁﬁ for damngog elleging refuaal bo perslt o Hogro womon
to ride in the ladles' oar of o rallroad in Tennsusos.
Jugtige Hradley, apeeking for the %%ﬁ%ﬁ iﬁ'ﬁﬁ%ﬁ&fﬁﬁﬁ‘

_ the mtatube invelld wnder the gﬁmw%@@ﬁ%%-ﬁmﬁﬁﬁ%%&%37ﬁ§i§ ;4
that the mmendmont was phohibisory won the gtabos %ﬁﬁy# Ig
is atate action of & partleulsr charactor thet is prohiblied.

Individusl invesion of individusl rishts is net the gl ottt
natser of the smendmont.® The Uourd ﬁ%ﬁ%&%&é'ﬁhﬁﬁ the amonde
mant did met Invest ﬁgﬁg@a&a with sutherity “te lsplslaie
.‘égﬁn svb jects which are within the domeln of stats lesiglaw
tion.” Eﬁﬁi%i%@ rights are ssoured by ﬁ%@iﬁﬁﬁﬁéﬁﬂ%%$ @ﬁ%
only by way of prohibition ﬁg&iﬂgﬁ?%ﬂﬁaﬁﬁAa&%iﬁﬁﬂ% The smendw
ment doss not spply to wrongful acts of individvals wnless
 “the evil ﬁ?’ﬁﬁ@ﬁgvﬁﬁﬁﬁgiig comaitbed rests upon seome State
,iﬁ%ﬂﬂ@‘ﬁﬁﬁ%&'éaﬁﬁaﬁ§%g‘?@? ita exouss or peypoiratlion.”

The engente nf the Jdecislon wny that the lenpwage of the
Fourtemith frandment was to be conabrued literally--it glinply

moemt what 1t gaid 1t nomwnbwits prohibitions appllsd %o
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“stats action” only. Horeover, it wag ﬁl@&?ly §aim§é§ oul
that the amendment aiforded only “negative” protection of

~ the rights enusersatod Shersln and sould not be used sa‘ﬁha
ﬁ&ﬁia of a positive civil rights program by the faﬁ&ﬁé&fgavm
;;&%nmantg In other words, the individusl had mors protecilon
from his stabe government alter the Fourteenth Amondment was

adopbed than he had before 1ts passage, but this protection

= #&ﬁ made effsctive only by the remedy furnished in ths Judie

| 7&?&?3 Act of 1789, Thlg was the remedy of p&?&itﬁiﬁg;aﬁ
Q %gg?ﬁav&é indi%ﬁﬁnal to go inke a federal court ﬁﬂéfﬁava the
;iﬁﬁwriﬁg act desclared *ﬁmmﬁsti%mtianals o

‘ In the case of ﬁaléwin v+ Franks*® declded in 1&&? g@%iw
73;@nﬁr way arresbed fsr aasavitinﬁ Chinese c1%izens &né ﬂrivinﬁ
1:th@m out of a Califemia towns In habaag eorpuUs - pfwﬁ&@ﬁing%
the Supreme Court directed his release, again holding invalid
f%he atatutory ﬁroviaiam invalv@é in the Harris easﬁ, avs&
tﬁnuuh its use here ag&imat a private person pratavﬁaﬂ a
»f@ﬁ@?ﬁl right--nanely, the right of a Chinese, vnﬁ&r a broaty
_between the United States and China, to rensln in o G&Xifﬂfﬁia
town anﬁ engage In business there on egquel tﬁ@ma wi&k &m&riﬁan
cltizengs The Court hsld that the statute was too braaaly
‘w&?ﬁﬁﬁ; ‘
In James v Ea%maniﬁ declded in 1903, téﬁ pa@&S%é'%ars

indicted for bribing and preventing a Negro fron voting in a

X“B&lé%in e Hraﬁﬁs, 120 U.S. 678 {1ﬂa7)&

133&;3%@_ v. Bowmen, 190 U.S. 127 (1903).
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o Kantueky congressional slechbion undsr 3@ﬁ?iﬁﬁ 5 af tﬁ@ Act

of Hay 21, 1870, which prohibited any paerson ifam hiﬁuari
af Intinidating another from vobing by various &auﬁ@rataﬂ
momng. The Court held the statube in Question invai*ﬁ ﬁn&@r
,‘éﬁ% Fifteonth Amendment bocsuse that amsndment, 1ike th@ '
%svrtaentﬁ, was directod againat “state action” only, nob
against private aﬁﬁiﬁﬂpk'?h@ Court also rofused %o m§&clﬁ the
valldity ef the ataﬁ@tﬂrunae% Jaction 4 of Artlcle iuﬁf the
Constitution, as an éaﬁ designed to protect the fﬁgﬁ% to
-vote in a federal elsétian, becange, whiia ité‘aae'ﬁéxﬁ was
in commection with & federal election, 1t was worded ga>’
broadly sa to apply to state slectionz alsos :
In the case of Hodgos v. United &tat@a,ié decided in
1906, defendant and others were indicted under the gaﬁ@?&l
congpiracy statute for conapiring to deny certain ﬁagﬁa
citirens righis &aﬁébliahad by Jection 16 of the Ast of May 31,
1870. This act provided that all psrsons, regardless of color,
had the same right to mﬁké contracte &s white perdgons. Delendw
ants had used ?iﬁ}@ﬁﬁ§ in preventing Negross from @é@kimg in
a*lumhaf camp in accordance with the terms of a conbract the
Hegroes hed with their employers The Court in sustalning
denurrsrs te the Indictments held the scction wnconstitutional
under the Fovrtsenth Amendment because 1t applisd tﬂ:§?§§é%@,

not stage, setlon. The Court alse refused to uphold the

. United Dtates, 203 U.S. 1 (1906).
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validity of the statube under the Thirteenth Amendment.

An examinstion of the sbove cages roveals that many key
gsetiong of the statubss enacted to effectuate ths Fourtsenth
and Fifteenth Amendments wers held unconstitubional bescauvse
sucgh statutes wers not striectly 1imlted In thelr application
to Ystate action® only. In only one case were any of the
Implementing atatutes upheld under the Fourtsenth oy Pifteenth
Amendments and that was In the cage of Ex parte Virginis.

Thuz the attempts to apply the limitations of the Foure
taenth and Fiftsenth Amendments to the acts of individuals
during the perled following the Clvil Yar met with 4lsmal
failure. To the Court that decided the Civil Rights Cases and
the other sarly cases inbterpreting ths amendments 1t seomed
quite clear thai the amendments had a dual charascter. Flrst,
certaln rights of the individval were probected, Second, this
protection was to be afforded againat "state action” only.
Horeover, %o the Civil Rights Court it aaa&aé axiomatle that
Agtate action® was one thing and private action anothery and
as a matter of basle constitutional theory the astabts regulated
the indlviduvel, whlle federal control was addressed In turn
primarily to the atate, Private asction enjoved a consbibue
tlonal lmmnltys.



PART III

CASES APPLYING THE CGUUITITUTION A8 A
FEDERAL CRIMINAL CODE

To appreciabe more fully ths impnrﬁanaaﬁﬁnﬁ the Dpofie
8ible implications iﬁl?%ﬂﬁﬁﬁ‘ﬁﬂiﬁﬁﬁ States Supreme ﬁﬁﬁrg
cases involving Sections 19 and 20 of the Criminsl Code gome
‘ﬁttantian‘s&aaia be given Yo background development.

In regent yoars tho national government’s power has been
iﬁﬁ?ﬁﬁﬁiﬁgly used Lo prevent ggenai@s of atate governmente
from interfering with the civil liberties of tho inaividual,
The principle of eanatituﬁiamal law @gmman,ta\thaﬁéréasa&‘is
o ﬁhat the due process clause and the equal pr@t@éaian?af the
iéﬁa clause of the Fourteenth Anendment are_h&lé haiééaﬂééﬁ
certain provisions of the Federal Bill of Rights, which in
C 3%8elf provides g:wﬁactrian only agaiﬁat federal ﬁﬁ«éfé%&ﬁhm

ment, This principle affords the Individusl with protection,

' 7, viﬁ the fsderal courits wmder the United Stabes Gﬁﬁé%iiﬁ%iﬁm,

. - against state interfersnce with such traditional libé?tiﬁﬁ a8

. freadom of apesach, press and religlon.

In 1931 the Supreme Court held wnconstitutionsl a state
law for the firat time on the ground that it deprived &
person of one of the liberties enumerated in the ﬁaii of

Righta. In this case the Fourteenth Amendment was held to

1A



1%

 protsct frasdom of preas from deprivation bg’Q ﬁ%#ﬁé;ir
. ‘Subsequent declsions brought cther liberties @mmgmm@
' in the BI1l of Kights within the protection of the dve proo-
}"'iﬁaa.elaus& of the Fourteonth Amendment, But in 196? th@ ?aﬂrt
v f;j%aé55it clear that the Amendment 414 not proteet all Sh@~
L;:fiihaﬁﬁie& enumerated in the Bill of Hights from invﬁai@n by

???étata action®, Only "those Fundamental pringlples of lib%@ty

k“,ﬁné’juatﬁc@ which lie 8t the base of all our ¢ivil and polit-
wr’;iéal institutions” are grat@rtaé apaingt batﬁ‘ataﬁé‘ﬁgﬁ

"f%ﬁaral ﬁncraaehmﬁmt.g %h@ Suprema Court has not ﬁazaﬁminaﬁ

fwhiah provigions of Lha first ten amanﬁm@nts have %ﬁ%ﬂ inu

\hiﬂayﬁﬁratﬁd in the Fourteenth, but every one of khe gﬁ&ﬂifiﬁ
“\ffégﬁﬁrantﬁgg of the ?irat &manémaph hes recelvsd aong aart @f
ﬁifﬁﬂ,f@ﬁ@rﬁl protection ag ain&t state snaraaehmamﬁ*ﬁ iﬁifﬁﬁ also

L.:u%a@n held that & state mﬁ? not deny the sccused In &Anrimﬁw
/%5,1na1 oage the right of cownsol as guaranteed by the Sixﬁh :
‘” ﬁm@ném$nt;4 Yet the F?ﬁtaﬁtieﬂ of this basic rigﬁt ha@ bﬁﬁn
rﬁﬁasﬁiam@d@ﬁ ‘C
Interference by the federal soverrment in these cases

"Jwaa'ﬁmt sntagonistic to the tradibional concapt of %héayﬁcp@r

#es Hast Virginia State Board of
3 : . , 32"43' (19437, rf“iM om OF
gaanh anﬁ §raaa= ’aav Vs %¢ ne Ly ODe ait‘, Herndon Ve
Lowry, 301 U«S. 242 (1937). 'ﬁ‘ of amgombly and petibiont
oo Haggue ve O« I Oay 307 U.S. 496 (1939).

4powell v. Alabama, 287 U.S. 45 (1932).

SBotts v. Brady, 516 U.S. 455 (1942).




18

functien or place of tha Nablonal Constitution in‘aﬁﬁgf@ﬁ@ra}
- msyaten of emnatituﬁianélygavarmmﬁﬁt% Fedaral int%rféranaayﬁmﬁ*
: ﬁaéﬁaﬁ along purely ngg&ti?@ iines, But aagaﬁiva'intaﬁf&fsﬁae
wﬁs‘nmt enough. %any,iéﬁiviéﬁﬁla and organized gr@u?gTﬁe%aa'
té'ﬁamamd a2 peaitive pfég?am on ths part of the f@ﬁé%ﬁi FOVETI~
vmaﬁ%g Thaaﬁ’hava insisted thet the federal gﬁvsrﬁﬁéﬁf'ua@ 1ts
?&w@# %o protvect the individual sgalinst inteﬁfsraneea:ﬁiﬁh*his
libertles, not only from sction of state sffi@i&is,,bﬁﬁ slso
from the sction of other private Individuals asm wallg
it wea, at least in part, to meet suvch demands fﬁ? pogi-
bive federal actlon thet thore was created In 1939 in ﬁha
Criminal Division of the United States Department of Justice

' Civil Rights Sectlon. The function and purposs of this

2§éﬁﬁimmawa& "to pursuc & program of vigilaﬁﬁﬁgﬁﬁimﬁriﬁ tﬁ@
praﬁ@eutimn of infringement™ of civil libertiss. As a réamlt
of the eateblishment of the Civil Rights S&G%iﬁﬁ,,gﬁﬁiﬁ§ §$?ﬁ
of & general r&&wak@ﬂinﬁ of interest brought abg@t‘éyf%iiig,
tant oroups, 8 new era in the 1ife of the Civil ﬁigﬁﬁg‘&éﬁs
v'bég&hgﬁ :
Zgtablishment of the Section was solely an &3t‘nfua&minw
iﬁ%&ﬁtiV@ discretion. Congress d4id not create it an§5§@
‘zégialﬁtinn waa pasged giving it authority under Whié% to
operate. | ' B

The first major problem facing the newly ar@atﬁé‘aacy

%iﬁn was thet of determining what possgible aﬁaﬁuﬁargfhéa%a

8¢ I. Fmerson and D. Heber, Politicadl snd Civil Bights
in the United Staltes, p. 44. ' iy
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axi&ﬁaﬁ for the sdopticn of 8 positive program to anfeorce
civil rightz. It was soon determined that as a result of the
raviglons of 1909 the =ajor surviving criminal @rsviaieng of
the Civil Rizghts Acts bsesme Sachtions 19 and 20 of %hé §?1&in
nal Code, which became Sections 51 and 52 of PTitle 18 U. S. O,
{1926 codifieation), which in Hurn becans ﬁaa@imna‘ﬁéi and
242 pf Titlo 18 U. 8. Co {1948 codiflcation). Tha‘g%étnﬁﬁa
will hereinafter be referrad to aa Sectiong 19 and 20 regaﬁé»"
ilegs of thanﬁaﬂ$ involved. In thelr present form ths sections
raad as follows:

Section 18.

If %wo or more poraons conspire to injure,
opprass, threaten,; or Intimidmte any citizen in
the frse sxercise or enjovmant of any right or
privilege smocursd to him by the Constitution or
lawas of the United Btates, or because of his
having so exerciged ths same; or

If two or more persons go In disguise on the
highwsy, or on the promises of another, with Inw
tent to prevent or hinder hils free exerclse oy
enjoyment of any richt or privilege so sscursde-s

They ahall bs Yined not mors then $5,000 or
imprisoned not mors than ten yeara, or both.

Sectlion 20.

Whoever, under color of any law, atatube,
ordinance, regulation, or wuaioum, willfully 3
sublects any Inhabltant of any Stste, Territory,
or District to the deprivation of any rights,
privileges, or immunitiss sscured or protected
by the Constitubion or laws of ths United States,
or to 4iffersnt pumishments, peins, or penaltles,
on account of such inhabibtant being an allen, or
by reason of his color, or race, than are pro=
serlbed for the punighment of gitizens,; shall be
fined not mors than $1,000 or lmprisonsd noid
mors than one ysar, or both.

A reading of Section 19 showa & number of limitations:
(1) 1% is a conapiracy statubte; 1t cannot bs violated by a

single person scting alones (2) the vietim or the intended



. %iﬁﬁim muab be a United States citizeny and (3} thérﬂeaign
of the conapiracy must be bto Interfere with rights or prive
ileses secured by tha Constltutlion or laws of the Tnited
States. |

‘ There are a nuwber of elements %o bs noted in Bectlon

{1) its provisilons muay be vioclated by & single indi-
viduel; (2) this sectlon 1s for the protection of "any
inhebitant3® and (3) 1t is directed only againgﬁlparaéﬁs
acting undsy color of law,

Before the &aeiaian‘in the landmark cage of Screws Ve
Unitod States in 1945’ the conatitutionality of Saciign~1@
was upheld in several cases declded prior to that tims.®
But 1% must be noted that in none of thoge pases wag S80~
“tion 19 used %o protsct rights gsecured only by the
Pourteenth or Fiftsenth Amendmenta.

Prior to the Serews cane Section 20 had beasn Iinvolved
in only %wo reported cases, both in federal district courts,
but there was no convicbion in elther case.

In United Stabos v. Fantin® n teacher was indicted under
Sechlon 20 for excluding Negroes from the only acheoel In the
Cdisbrict, bub the defendant admitbed he was actling under

gtats law.

"Screws v. Upnited Shates, op. olb.
crows op

87n sdditlon to the cases noked in the Introduction, see
%i}ﬁxﬁg gﬁi_w&‘gi ‘ 110 Tab . 651 (183%}' W V' i&m
Stat 178 U.S. 458 (1900)% Upited States ve Glagais, 313
T.5e 208 (1941},

“United States v. Bunkin, 10 F. 730 (1882).




In United Stakes v %ﬁmn@iﬁ cortain Meryland elaction
Judges were Indigted under the same zsectlon for preparing
ballots in such & way as to meke 1t easy to vote Demooratls
but difficult for illiterate Negroes to vote Republiocan,
Clearly the defendants weré scting wnder "color of law,”
for they were acting in compliance with a Maryland stetutbe.

The Serews csse Invelved a "shocking and revoliing epiw
gode in law enforcement.” OScrews was sheriff of Peker County,
Georglia, VWith the assistance of defendant Jones, & police~
man , and defendent Kelly, a spscial deputy, Serews arrested
Hall, a Hegro citizen of CGeorgla. The arrest was made labe
&t night &t Hall's home on a warrant charging Hall with theft
of & bire, Hall was handcuffed and taken by oar to the court-
~ housze. Ag Hall alighted from the car at the courthounse squars,
the three defendants bepan bsating him with thelr fists and
‘with a blackjack. After Hall had been knocked to the ground,
they continued Ho beat him from {ifteen to thirty minutes
until he was unconsclous. Then he was dragged, feet firat,
through the courthouse squars into the jall and thrown upon
the floor dying. An ambulance was called and Hall was removed
to & hosplial vherse he dled within the hour and without rew~
geining consciounaness,

The United 3tates Attorney, working with the Civil Rights
Sactlon, brought the case to the attentlon of the federal

grand Jury and obtsined an Indictment sgalnst the three de-

10011 4ed States v. Stone, 188 F. 836 (1911).
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fondantn. One count charged them with violation of é@ﬁ%i&ﬁ
193 tho mscond charged a violatlion of Sectlon 203 and the third
gharged them with a conspliracy to viclate Ssction 20 contrary
to Section 37 of the Criminal Code,tt

The Distriet Court sustalined demurrers to count mﬁé and
there wad no appeal from such ruling; consequently, the cound
ong churge was dropped from the cases

The theory of the indictment wunder Section 20 was thaib
Tall had been deprived under color of the laws of Georgia of
rights gu&?antﬁ@d by the Fourtsenth Ameﬁﬁmﬂmtwmtﬁa fﬁght not
te be deprived of 1life without duc process of law; and the
rizht to be trisd, wupon the charze on which hs was arrestved,
by due process of law and I found gullty %o be punished in
acamr@aﬁea with thoe laws of the Sbtave of Ceorglas

The csse was tried by a jury snd a verdict of gullby
wes reburned against all threo defondants. A fine and impris-
onment on sach of the two remaining counts was lmposed,
making a totel fine of 31,000 and a prison term of thros years.
On appeal the Clrcult Ca&rt of Appeals affirmedt® by a two to
ones vobte, The Suprems Jourt bLook juri&éigtiaﬁ‘oﬁ certiorari
bo the Cireult Court of Appoals.,

The disgenbting Judge in the Cirecult Court pointed out

1lpnig gtatute mekes it & crime for two or more parsonsg
to conapire to commlt any offsense agalnst ths TUnlted Btates.
Apparantly the resson for this sdditlional cownt was Lo inerease
the maximum penalty in the avent of conviction.

12100 v, (2na) 682 (1044).
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that to uphold the validity of such a vagus statule would
éaua@ all judges and prosecubing officers to Lread ﬁﬁ dan-
g@yaaa ground~-an intentional refusal to send for @i%ﬂéﬂﬁ@ﬁ@
to furmish counsel, to grent a pramyt trial, or a full ine
dictment nmight make them criminals.

Before the Suprems Court, twe principal arguments werse
mads in behalf of the defendants. Plrst, 1t was conbtended
that Section 20 is unconstitutional in go far as 1t makoes
acks in violation of the due process clsuse of the Foure
teenth Amendment criminal, bscause the broad definltlona of
rights protected by the smendment provide no sacertaingble
standerd of gullt, Section 20 has content only 1f there ls
ineorporated in it by reference a large body of changing and
wneertain lew. But under the American sysbtem of government,
eriminal statutes must be specific.

To anforee such 8 statube would be liks sanc-

tioning the practice of Caliguls who "published

the law, bubt 1t was written in & very small

hand, snd peated up In a corner so thabt no one

covld meke a copy of it.”

The essence of the socond defenze argument 1z that
inasmuch as the defendanta were clearly acting in violation
of state law, thay were not acting under “eolor of law” and
hence there wag no “state actlon.®

Thne principal opinion was written by Justice Douglasn,
joined by Chief Juastice Stone and Jusblices Black and Reed.
Douglas geems perburbed by the lssue of vagueness. Dofeondw

snts had contended that if tb@'ﬁmrﬁ fwillful® in Seotion 20
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mesns that the accused must h&?@ gought to deprive & per.
gon of & apecifie conatlitutional risht, there iz no way for
him to know with sufficient definlteness the rangs of rights
involved. Douglas replles %o that argument by saying that
the answer 1z provided in that there must be an intent ﬁa‘
deprive a person of g right which rests upon any ons ol
three bages, a right which has becoms apecific slither by

(1) the express terms of tha Qanstituﬁisn, {2} the express
terms of ths laws of the Unlted States, or (3) decisions
interprating thoem.

He further polints ouh that if e iocal polics officer
persists In enforcing a type of ordinance which the court
hag hsld invalid as in viclaiion of the guarantess e% frog-
dom of speech and religion or a local official continues to
seleet juries in @ manner which flies in the teeth of deei-
giong of the eourt, they could net ygaaibl?‘élai& that they
had no fely warning thét‘tﬁaif acts ware prahﬁhiﬁe&"ﬁﬁ
~ Bection 20. t ’
Dougles was careful te point out thab it 1s not neces=
- gary for the prosacutlon to show that the aeéﬁaeé had a
eonacious and dolibsrate intent to flout a aspecific fedsrasl
right. It was enough that they scted "in ryeckless disregard
of constitutional prohibltions.” Horsover, turning to the
type of actions for which derendants were being prosecuted,
Douglas atatas, '

Thoue who decide to take the law into thelr own
hands and act ss prosecutor, Judge, Jury and
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executioner plainly act %o deprive a prisoner
of the trial which due process of law guarane
tses him. And such a purpose need not be ,
sxpressed; it mey ab time be ressonably inferred
from the circumstancesa attendant on the acts
And again 3t 1s stated that the jury in determining the
~§rs§sme@ of bed Intent may properly conslder ﬁilvthE“att@nﬁm
ant airﬁnms%ances~—malies of defendants, weapons ﬂ&%d in the
aaaault, 1ts ah&racter and duration, the grevmeatiam, 1f any,
and the like, -
The case agalnat the defendants in the instant éﬁaa ,

might well seem to have met the teat prescribed.

| The argument that defendanta wa&e not acting wnder
“golor of law” and hence there was no violatlon of thé'@éurm
‘teenth Amendment apparently gave the court little if“ﬁﬂy
trouble. The majority followed the Classic case %harain it
‘was held that action teken wnder “pretenae” ﬁf'kiw ia action
~ taken under "color” of law and "misuse of power, ?93ﬂ$$§@ﬂ by
virtue of state law and made poasible only becruss th@ WrOn g
doer is elothed with the authorlty of state law, ia,antiﬁn
“taken 'under color of ! state law,”

 The Court held that defendants clesrly acted wnder *eolor
of law" in making the arrest of Hall and in asssaulting him,
' Thay Wareféffieﬁrg of the law and it was their duty under the
laws of Ceorgila Lo meks the arrest effective,. Hancaf~théir
conduct comes within the statute.
The members of the Court aplit curiovaly on th@ mﬁthGa

of {inal disposition. Justices Douglas, Black, Ha@ﬁ; and



Chief Justice 3tons voted For & now trial on the groumd that
the jury had not been properly instructsd vo find e "willfwul®
‘ﬁgﬁrivatiaﬂ of a constitutiongl rich . Jugtice Murphy, who
thought the convicilon mhould stend, dissented on thes ground
that & new ftrial could havﬁly maka the exisbtence of willfule
neaa more ovidenk, Justlces Roberts, Frankfurter and Jackson
diggentad on the grownd thet Ssetlon 20 414 not have the
meaning aseribed to ity and if it did, i% was uncongtitutional
for lack of definiteness. Justlce RButledge, although asreew
Ing with Justice Murphy, cast his vote with the first four to
avold & stelemabe and to strengthen ths decision of the
Court that 3setlion 20 was constitutional.
It shouvld be noted that on yetrial of the cazs, folw
lowing the remand, defendants were acquitted by the jmry,ig
3ome writers argus with an alr of certainty that the
Serows cags removes all doubt as to the constitubionality of
foderal Anti-Lynching iaﬁﬁgié Beforo vroceading further with
auch ides, attention should be directed to ths pertinent
provisions of a typlcal Anti-Lynching atatutel
VWihenever a lynching ocours, any officer of
a gtate or subdlivislon thereof who ls charged with
the duby or possegses tho authority %o protect
such person from lynching, or has custody of the
peraon ant neglscts or refuses to maks diligent

efforts Lo protect him from lynching, or who is
charged with ths duty or posseases Lths authority

15?& I. Emorson and D, Haber, op, cit.s De 60.

34y, R, Konvitz, "Lynching as a Pederal Crime®, The

Constibtution and Civil Righta; and Jullus Cohen, "The Screws
. 925?;945) eral Protectlon of Nesro Righta®, 46 Borum, L. Rev.



te apprehend, keep In custody, or prospecuie the

members of ths lynching mob, and noglects or re-

gzﬁziﬁ;zémﬁigigi&ig@ﬁtfgifgrtfgts do s, shall

8 J onys

It is apparent that the proposed statubs 1s Airected
only sgainat stabe officers,; in so far as criminal 1labilisy
is concerned,

It is contended that although the Screws case involved
g aitustion in which the deprivation of & consbltutional
right conslsted of affirmatlve acts of state officers acbing
wder "color of law® the majority opinion Is not ocouched in
sueh deliniting berms as to proclude the possibility of apw-
plying Section 20 %o negative acta of atabts oflicers.

It i further arguved that the problem accordling to the
Serews opinion is not whethsr gbtate law has héaé vialataﬁ;
‘%ﬁﬁ whether one has been deprived of a federal right by one
" who scts under “color of law', conseguently the fallure of
state of ficers Yo provids gufflclent safsguards for a Hegroe
in tﬁa&r cugbody--when they have remson to anticipate mob
vioclence-~igs & taking of the lse luto thely own hands within
the mesning of the Serews ecaszo, Horeover, such negative
dction is plainly an act "to deprive a priasoner of the trisal
which dus process of law guaraunbees him.” TFor can it be
doubted thabt sueh an offiser is acting wnder Yecolor of law:?
for such inaction, thouzh a misuse of offieclal duty, would
neverthseless be within ths c¢ourse of guch officlal duty.

And the ®*willful”™ purposs to exposs a Negro prisoner Lo mob

}*:}Eﬂﬁﬁitﬁ} GD» Gitm, Pe T
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‘yviolence "need not bo expressed; 1t may at timss be

fol

reasonagbly inferred from all the clircuwsiances ﬁ‘%@ﬁéam
on the act.” Tt is said that the lack of Q?ﬁcifiﬁiﬁﬁ;iﬂ,
 Sectlon 20 with respect to the "willful” inaetion éf}ﬁhaﬁﬁ
officers would not raiss any serious constltublonal Qﬁ@éﬁiwm,
for usvally ﬁh@ nature of tho duties in such cases, 6. S o=
"mﬁ?&l of the prisoner to a safer prison, the 3%@@%23@ in of
depution, the ngtifyimg‘éf the proper authorities of the need
of proteciion, end ﬁhevlik@, are guffleciently well known Lo
’.éa@hraffiaials a8 to provide them with a ﬁuffi&iemﬁi§*ﬂ$f§nitﬁ
\'étaméard'af cenﬁastxié |

Certainly the above thesis 1z a logical @X%&EBiéﬁ'&f the
principles emunclated In the Screws cases Dut 1t 15 submite
 $ed that the hypothegis that "inaction® may conetitute Ystate
‘lacﬁianﬂ iz » far ory from the tradlitlonal concept ﬁffﬁata%a
#etion” under the Fourteenth and Fifteenth Amendments.

The last c¢ages to be ﬁiﬁéﬁs&%ﬁ in this part of the a%u&y
Involving Sectiong 19 end 20 ard %Illlams ve United Staﬁaamy
and ﬁaiﬁéa States ve Williama,lg companion cases which emaw
nated from the same facts and which %érﬁ decided bg’tha
Supreme Court in 1851. o

In Williams ve United 3tabtes the Supreme Court nphal&

for the first timo a convictlon under Sectlion 20 for depriving

1650408 Cohen, ops clbe
1¥%¢11@am& ve United States, 341 U.S. 97 (1951}e

18n150d States ve ¥1lliams, 341 UsS. 70 (1951).




éna of rights %ﬁ&@r the Fourtesnth Amsndment. ﬁilliama, a
‘yyivat@ ﬂa%@&tiva who held a special police card iégﬂéﬂ by the
réity of ¥iami, Florida, and who had taken an oath qualifying
Cas a apecial police officer, was hired by a lusber company
‘ﬁﬁ investigake guspsocted theits of company preoperty. s was
not on the public payroll, hovever. ?hiﬁ daluusive, with two
of hig own employses and a regular cliy Qaligaﬁam who way
sent by his aupariﬁr_tszlenﬁ autharity o the proceedings,
took ssveral guspects, wlthouvt arresting them, to a shack
’ﬁgsﬁ the company promises and by third degree mebhods and
beating ssocursd confessions, Willlams was indicted wnder
Jaction 20. The indictnment charged among obther things that the
dafendant scting under "eolor of law” used forece Lo make each
vietim ccnfeus his guilt, and that the vicbims wars denled the
right to be tried by dus process of law and If found gullty o
by sentenced and punishad in accordance with the laws of the
State of Georgla. Delendant was found guilty under instructions
which conformed %o the ruling In the Serows cases

The majority found that delendant was acbing under
fgolor of law” wibthin the inbtscpretabions get Torth in the
Clagsic and Scroews cancs.

Thig was an ivovestligation conducted under

the segis of the S%ate, gy avidenced by the

fact bthat & regular pollcee officer wag detalled

‘to attend it.

The maln lissue bto the Supreme Court on certiorari was

defendant's contoention that application of Section 20 so as
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ﬁ@’auﬁtaiﬂ & Gﬁﬁ?iﬁtiééiféﬁ chbbalning o confesaimm ﬁé?fﬂ?ﬁ@
and violence was ﬂﬁﬁﬂﬁﬁﬁitﬁti&mﬁl becavss the gta@m@g way
jﬁﬁa-?&gaet The defendenlt peinted to decisions of ths Suproms
“{ourt where the Justices were divided on gha%bﬁr "stete acw
“tion™ violabed due procsso, arsuing that 1T the ﬁegrﬁraﬁulé
not agree on the standard, police offleers “wall on grownd
far too treacherous for oriminal responsibility.”

Ir answar ég that contenblion Jusitlee ﬁéug&aﬁ #ays that
fa close Gﬁﬁﬁ%f&ﬁﬁiﬁﬂ‘ﬁillrﬁfﬁaﬂ~E&v6 s act from vagueness
that iz Fatal.® The gr@a@nﬁ cage ila 2 yood illustration for
while thers may bs doubt as to ths legality of poiice mothods
o obtalning confesgiony In soms cageg, there 18 nono hare.
®*This ia the olasslc ugs of force to maks a wmon bestifly
againat Lilmzslf.” It was held that the dsefandant acted wille
folly and purpossly: hls alm was preclsely to deny the
protaction thab the congtitubion effords. "It strains ab
technleglities to gay thabt any ismave of vazueness of Sgcehion
20 as consbtrued and applied is present in this ease,”
| In ths cass of United Sbtates ve. Willisms, Willlams and
shree others weyr: originally indlcted under Saectlong 19 and
20, dilliama wag convictaed and the obhay defendants wore @t~
duitted on the avbatanbive chargs of vielatlion of Section 20
{¥ililam's convietlon was uphoeld by the Suprems Gamrt}#lﬁ

and a mistrial was declarsd wmdesr 3eotion 19 as to zll dew

v. Unlibed States, opn. gli.
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fendanta. The four pebitloners in bthe iaﬁtgmt CRHE Were
then retried apd convicted under Seobion 19, The Cireuld
Court reversed and the Suprems Court affirmed.

Justics Pranklurter snnownced the Judgment of %hé Court
in en opinion in which Chief Justice Vinson and Juabices
Jackson and Minton Joined.

Witheut denying the power of Congress to enferce by
oriminal sancbion every right puaranised by the due procegs
ef lav olauge of the Fourteenth Amendmont, the lour jusiices

held thal boosuse of the hilstory of Sechtion 19, "tz text

practlcal end Hudiclel application”, Seciion 19 covers conduct

gnd context, the statubory framework in which it stanfis,

which interfsres only with rights arising from the subatentive
wowers of the Tederal Covernment,

Justlioe Dlack concurred on grounds of res adjudicete,

thug {inding 1Y wmecessary Lo determine the validity of the
appliealion of Seetion 10.

it ghould be noted thet four Justices: Douglas, Reed,
Burton and Clark, in thelr digsent, concluded that federal
progacutlon under Sectlon 19 would be proper 1F defendante
were acting vnder “eoler of law” although ths conapiracy
alleged iz to viclate a guaranteed right. The dissont says
that the rights ccvered In Sectlons 19 and 20 zre the some.
Tholyr explanation of fellure in the pest to progecuts suce
copefrlly individusls wnder Section 19 where the conapiracles

woere bto violate gusranteod rights is thabt in these prior
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degislona the consplracles were Lhose of @rivﬁﬁﬁrinﬁiviéuﬁiaa
This minoriby finde ﬁhat it is the eapacity of the imﬁivﬁ&u&l
that determines the coverage of Section 107 and whara the

individuals acbted under “solor of law”, the scops @f;%hiﬁ‘~
i  §@$%1&& is snlarged., The effect of this is %ﬁaﬁ &aaﬁiaﬁ 19
 ﬁ9u1é be applisd Yo conspiracies and Sectilon 20 weuia be ape
yli@ﬁ $o the substantilve offenses

Since the ppsitlon of a subgtantial majority, which sften
becomes & majority, finds the rights covered in both sectlions
are the same, 1%t may be frultful to apeculsbe as to @haﬁhe&
this would have the effect of extending yraﬁanﬁ.ﬁriﬁﬁiyias
- and techniqueas for prosscution. Under the r@gﬁ@ﬁingﬁaf the
minority conspiracles of private persons to viclabe guarans
teed rights weuld appear to be susceptible to prosecuiion
wmder Section 19, especlally 1f any one of the co-conspiraw
tors were subjeot to prosecution. |

In this connection note ghould be taken of the Unitaed States
.ﬁ&aﬁricklﬂaurt cpge of Tnited States v Triarﬁﬁiiﬁrgg dacided
in 1943, which clearly Indleates that one may be p?aaécﬁ%aﬁ
for conapiring to violabte Section 20 though not acting under
"eolor of law” if one of the co-gonspirators could have been
convieted of the Bection 20 offenses

Tnii* the decisions in the Clasaic, Berews and Williama
cages the traditional bellef was that an individual's action

could not be "state action™ if the activﬁty in q&agtiaﬁ were

Bgﬁﬁitﬁﬁ States v. Trierweiler, 52 Pu Supps 4o
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not authorized by the states. Action by s private individual
eould not be "atabe action® if the individual were viclating
the lawa of his state.

Woodrow Wilson once stated Lthe proposition in this
mannert

The theory of our law 1z that an offlcer

ia sn officer only so long as he acts withlin

his power; that when he transcends his authore

i%g hg ceaden Lo bagfn officer and 13 only &

private iadividusl.

As polnted out by Justices Roberts, Frankfurter, and
Jackaon in the Sﬁ?éws cage it is indesd difficult to unders
stand how m mtate can be zald to deprive & person of a right
guaranteed by the Fourteanth Amendment when the very féua&&u
tion ef-auah clalm is that a minor officisl has disobeyed
the explicit command of his atate. In this connectlon 1t
. ghould be earsfully noted that in thse Williems cagss the defendw
4an£ WaS noé on tb@’gublia é&yrall, he was only llcenzed by
the municipelity. The fact that he had been granted & 1ie
canse and that a city policeman was prosent during ths commite
ment of the acts for which he wes indlebed was held sufficient
to conclude that defendant was acting wnder %eolor of law® and
hence there was “state setion.”™ Iz it logleal to determine
that whore one is acting in flagrant disregard of atate law,
one nevertheless remains the agent of his atate and 1g s%ill

scbing for i1t?. The wellwestablished rule of principal and

ioodrow Wilson, Constitublonal Covernment In the United
3‘3&'&& 33 Po» 18, »



agent does not apply, for certainly when ﬁﬁ@»énmmi%a'murﬁar,

&8 1n the Screws cese, he cannot be mald to ﬁﬁ'ﬁaﬁryimg,ank the
 vusiness or furthering the intersst of his ??iﬁﬂiﬁ&i%aﬁﬁﬁ §tat@¢

The Screws and Willlams cases have not only &@ﬁ%&@?ﬁﬁ the

traditional concept of ™state action”, but &iaa‘havﬁ balen the
- congtitution away from its traditional funetion as 4 negative
.&naﬁwnmanﬁ which proteets ues frem the agents of ggvaéﬁm@ntﬁ
Loglerl applieation of the priveiples enunciabted in the sbove

. cases would meke of the constitubion 8 crimingl codey the pro=

"; §ﬁai§aa of which weuld be most wneertain and subject to consbant

thange by gourt interpretation.



PART TV
CASES THVOLYTNC ELECT IONS

Perhaps In no fileld of activiiy can the diaimtay@&tiﬁn
‘af the traditional cencept of what constitubes staﬁa'aatiaﬁ/
 $3 more vividly portrayed than In an ﬂﬁamiﬂ&tiﬁﬁ4ﬁf the
‘Qni%ﬁﬂ States Supreme Court's declslony concemning electlons.
v»?a balabla to comprehend just how eomplete this diﬁiﬁtagra«

'k:ziﬁa has become, 1t becomes necessary to examine savaﬁal

pages beoginning with some of those first ﬁ%ﬁiéﬁﬁ af%ar t&éf

éﬁéptieﬂ of the Fourteenth and Fifteenth Amendments.

; In 1874, the Suprems Court, in deciding that %h@ ?aur*
“beenth Amendment had not invested women with tha rifht of

' ‘fﬁmffraga$ deeclared that the Constlitution had not aanfarrad the

?ight of guffrage upon snyone and that the United Statea had

no voters of 1ts own erestion. ,

The next ysar the Saurt held in United States vu Eaaaa
H'T%ha% t%% Fifteenth Amendment had Invested United States elt-
k,is@nﬁ with & new constitutional right; 1+ 04, @xaﬁptiam from

Vﬁiﬁmﬁimin&%iam by thas United States or the States in the ox-
ercise of the elective franchise on sccount of f&ﬁ@,u%ﬁlﬁ?#
or previeus eondition of servitude. The Court dgciar@d that

the right to vote comsz from the States; but that the rifhﬁ

Litnor <. Happersett, 21 Wall. 178 (1874).
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of exemption from the prohibited disorimination ﬁﬁm%ﬂ frﬁm
 the United States.”

a Faderal asuthority to punish stats officers for offenses
~committed in conducting elsctlons in which federal foﬁéé&ﬁ
were slected was first sanctloned in a case declded by the
'gﬁyr@ma Court in 18%9;3 Conviciion of stabe election offie
'.ﬁials who had sbtuflfed the ballot box in a congressional

- 'éi;.@emmn was upheld under ‘a federel law which made 1t an

foamaa againgt the United 3tetes for an electlon officisl

ﬂf‘,‘im'a federsl election to faill to perform his duty, ag ocubw

- %iﬁ@d In either a sitabe oy federal law. The affieialé had

. violated a Maryland atatutes The raticnale of the ﬁ@éi&iaﬁ

was that the United States had embraced the shabe iéw'amﬁ
" ma§$ 1t its own.? a

B It was not wmbil 1@3% that the Supreme Court ﬁ&ﬁﬁ%iQﬁ%ﬁ
‘the uaa of federal penal statutes to protect the ?iﬁhﬁ to
vote in & federsl sleetion | ramviﬁgﬁrfarﬁnaas by @?i?&t@'inm
ﬁi?i&u&lﬂg In the eage of ﬁx'p&rta Yﬁrb?@ugﬁ;s eﬂmméﬁiy

~ refarred to as the "Ku Klux Case”, the gﬁﬁ?t,?ﬁ%@d@ﬁif%ﬁm

| its earller atand in ths Heese case and upheld t%@AﬁﬁﬂViﬁﬁ'
tion of nine men charged with a Tederal éri%é for beating

a Hegre because he voted in a congresslonal slechtlons The

3%&3%@@ States ve Resga, 92 U.3. 214 (18?53,
&,

Ex_parte Siebold, 100 U.3. 379. (1879).
4
United States Constltution, ﬁyticla I, saetiun é¢

Eﬁx x_parts Yarbrough, 110 U.S. 651 (1884).
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‘Eaurt deselared that the @ifﬁaenfh Amendment ﬁﬁﬂf@fﬁjﬁéagria
vig@rﬁ on the Negro the ri@ht to vote in any atate whiﬁh may
by ita own laws confine that right to white ?@rﬁﬂﬂﬁn Zt‘wgs
further held that the risht to vote in a federal @1@ct1¢ﬁ;
whils subject bo the qualifications sstablishod by tha states,
was derived from the Foderal Constitubion mnd Conpgress had
th@»imylis@ poway Lo yratéet that right against agoression

¥ both private persons and public afg*gialgg Section 19 was

:u@hﬁlé whsn ussd So protect the right to vote in u federal

":elactian agaim&% priv&t@ eneroachnant.

| CIn 1915, the Suprems Court held that in spite mf Cann
*g?&g sional repesl in 1&%& of the more specifis Pederal laws
’iﬁéalang with Qlﬁﬁbiﬁﬁﬁg Section 19 was at1ll availahia O prow-

‘ ﬁ%ﬁ% the right to veto in a federal election,® Buﬁf&&&y

j ,¢ three years later the Court receded from that ﬁﬁﬁiﬁiaﬁ‘ﬁhﬁﬁ it

took judicial neotice of the congressional intent to ond fed-
éraz gontrel of electlionas and rofussd to sanectlon tba m§e of
S@ﬁﬁian 19 apgainst an ﬁil@gaé conapiracy to bLribe ﬁﬁﬁ§$$ in a
congreasional @1@ctisﬂ*? o

| }In 1917, the Court refused to apply Sect iﬁﬁ 19 tg
protect the right of &fﬁa@mbliﬁﬁm genaberial aanﬁiﬁaﬁértﬂ
have ballots ecast In a primsry electlon honestly bﬁ&ﬁt@dﬁ

holding that the righis which candidates for nomination for

6Umiﬁaﬁ,atat§3 Ve %ealezﬁ 238 U.B. 5@34(1913},

"tnited States v Babhgabe,246 U.S, 220 (1018).




-

the offlce of United States Senator or Repregant &%ivﬁ'may
“have in such a primary are deorived wholly rom ﬂt&ta ia&;g
The next ease to be noved arose oub of the 1@1% %nz%&ﬁ
,@%mw senatorial emgaign in ¥ichigan in which T ruman 3&
‘Hewbarry, HRepublican, defeated Henry Ford, Z‘I‘famcmm ; ‘?l‘}mi\
direct Question presented to the Court was the }ﬁgali%y ai
the actlons of Yswberry and one hundred and thirtwa@a$
sﬁh rg for viclation of the Federal Corruph Fractxcﬁﬁ Aot
cf 1010 limiting the amownt which might be spent In Beours
ing & primary naminatieﬁ for Iniked States Senator. Ths
§rinci§a1 epinion, designated In thﬁ,rapaﬁta ag tﬁ@'“éyiﬁign
of the Court™, was writben by Justice WcReynolds for himself
and Justices Day, Holmes, and Van Devanters. It jolned the
courts of severanl stabes in the position @hgﬁ @l@ﬁtiéﬁﬁ and
v@&iﬁ&riaﬂ are "radically different™ and thas g@n@?ﬁiﬁﬁysvi*
glong in conatlbtubions or stabutes touching the one are neot
‘necessarily applicabls to ths other. The Court declarad
that "primaries ars in no sense slections for an éffiﬁag but
merely mebthods by which party adharents agres upon ca&ﬁiﬁa%a&
whom they intend to offer and suppors for ulbimats cholce by
all quelified slecters.” Convictlon was reversed on ihs
ground that the lorrupt Prachices Act was uncéné%itﬁtiaaﬁl
ag gpplied to primariaa,g -
Justice Hckenna econcurred in the opinion as applied

to the stetube wnder considerabtion which was enached prior

~§$nit@ﬁ States v. Uradwell, 243 U.S. 476(1917).

Qﬁ@%&&?ﬁﬁ ve Tnited Stmtes, 256 U«S. 232 (1921).
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to the adoption of the Seventeenth Amendment; but he ro-
gerved the questlon of the power of Congress wnder the
amandment «

Chief Justice White digsented from the HoReynolds opinion

an the question of constltubionality holding that th& §rimary

was guch an Integral part of the aiaﬁtiva process that Qamm
graaa 414 have the powsr %o vﬁgtlata¢

| The other thrae justicea concurred In the Judgment of
‘r@varaal beeauss of srror in the submlsslion of the gaé% to

' the jury, but they felt that there was no ca@stitﬂtiéﬂai
iﬁfi?mi@y in the statute. .

In apite of the lack of majority opinion on the point,
the Newberry cass became recognized as authority for the
proposition that a political party primery was not aﬁ 8lat-
tion, and the right of a cltlzen to vote therelin was not |
within those protected by the Pourbesenth and Fifteenth
Amondmenta.

Such a declaration was mads In a declislon of a United
Stetes Distriet Court in the case of Chandler v, NerfiQ in
which a ¥egro had brought an equltable action teo restraln the
enforcement of a Texas statute barring Negroes from partipie-

11

pation in the Demoeratic primary. The declaration was

dictum, however, for the eourt had already held that an

10Ghanﬁ;gr v. Neff, 298 F. 515 (1924).
11? xas Bovised Civil Statutes, Article 3107 (3093a in

hets 1928), (1925).



aquity court wes withoub powar to restraln enforcosment of
atabe law on the ground that It deprived complsinent of
political righis gnarvantesd by the United States Constibu~
Fion. N

The game Texes stetube wez soon challengsd ﬂﬁﬁéh@‘%a?
of tha Unlted Btates Supreme Covrt in the cese of ¥izon v,
”arnﬁaﬂ. & vmenimous counrt evolded the guostion of the
gbatute's vlielation of the FPifteenth Amendment, but found
the statube Invalld as a vicletion of the agqual probection
of the lawg clsuse of the Fourteenth Ameondm The ztate's
snpctment of the stabtuts was clearly "stake action®

The declslon coneclufled with a sbabenent that color sovld
not bs pmade the basis of o “stabtuvbory classiflcation? alfeobe
11&@ the rizsht to participats in primaries,

As might have been expected, the Demoerabte in Texss were
not long In acting uwnder the Court's suvgpestions. Aftar the
Kixen v. Herndon decision, the Texas Lezlslabure in 1927 in a
called sonsion rapealsd the offensive statube and ergcted one
providing that

Every political party in this 3tate throurh ita

ﬁta%ﬁ Zxseublve Committes 3?&11 havs the powar

to prescribe the qualifications of itz own memne

bers and shall In its own way determins who shall

be qualified to vote or otherwise participate in
such politieal qarﬁg‘»c

1%% v. Herndon, 273 U.S. 536 (1927).

é;@x* Rovs Civ. Stat., Art. 3107. (Sec. 1 of Acts 1927,
40%h Lege, laiﬁ Ca w., Pe 195, che 67, repealed Rev, Sﬁ, 193&
Art, Z10%, bub gave tho new artiecle the same number




ﬁntinﬁ under the nﬁw atatute the ﬁ@wac?& ie ﬂ%aﬁ& Txeon-
ti%a Cormlittes sdopted 8 resclubion in 1987 prﬁvi@ina that
only white permons would be parmitted to vobe In the party
primary. | |
| The first federel court sxpression concerning the rew

14

law was in the case of Crigeby v. Harris™™ whersin z fedsral

digstrict eourt relused an injunctlon to prevant tho mombers

of ths Demperatic Uxzecublve Committes ef Harris lounty from
carrying out the mandate ol the Stabte Ixecutivs Committos,

adopted in pursuance of the abovs sbabtube, restricting the
?;ﬁh% Lo partleipate iﬁ the Democratic prisary to qualifled
voters vho wars white Democrats. The Court feund ne viclatlon
of aither the Fpurbtesnih or the ifseenth Amendmant in %h& PALr-
ty's diseriminatory action apalnst Hegroes. The basls of the
declsion was that tho stabe was nob gcting, and privabe indi-
vidunls gould not vielate tha smendments. To the argusent of
he plaintify that the commitbes was exerclsing powsr dole=
gated by the Lepgislabure, ths Court answered thal the stabe
had by legislative asction aimply afiirmed the "inherent”

powser of political nartias to debcrmine thelr own momboersh ip;

[

The noxt United 3tabes District Ceourt axpreossion whieh
was pertentous of a lsber Supremo Uourt Declaratlien was the
Virginia cass of weat Y. Wli}&y*lﬁ in that cage Flaintiff, a

Negro, was excluded Ifrom voeting In the primary because of a

4
* Grigaby V. Harris, 27 ¥, (2ad) 942 (1928).

lsﬁsst vs Bliley, 33 7. (2nd) 177 (1929).
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regolutlon adopted by the State Democratlic Convention, pur-
suant to a statute similar to the Texas Statute, declaring
that only white persons should participate in the Democrsblc
primary, The Court considered the primsry as an Iintegral part
of ths gtata's election mschinery and, consequently, had no
difficulty in finding discriminatory “state actlion” in viola-
tion of both the Pourbtsenth and Filftsenth Amendments.

In an actlion for damazes the Texas 3Jtatute of 1927 was
spheld by a second Federal District Court in Nixon v Conden,>®
zﬁ upholding the trisl court's decision, the Gireuit Court of
%?pe&lﬁ emphasized the propositlion that the 1927 statube
“zﬁaz’a},? recognized a power "inherent” in the party, and *ﬁ%ﬁ@
| gﬂiﬂﬁ that the party commlttes and the electlion judges were
party representatives and In no genss govermment ﬁff&aialﬂﬂlv

‘When the case reached the United States Suprems Conrt, it
wag held that the statéta in gquestion had made the Stats Demo
cratic Ixecutlve Committes an agency of the state of Texas;
gﬂﬁaéquanblg, its dlscriminatory action in sxelaﬁi#gﬁag?a&&
wrs "state action” within the prohibitions of the Fourteenth
Amendment. The Court d4id not say that deprivation of the
right to vote In the Democratlic primary was a vielation af '
the Fifteenth Amendment, bubt 1% sebtlsed the question of cone
stitubtlionallity by extending the prineciple of FNixon v. Herndon

o include the exscutlive e@mmitﬁ@ailg

1%1x0n v. Condon, 34 F. (2nd) 464 (1929},
7.

Inid., 49 7, (2nd) 1012 (1931),
18

Ibid., 286 U.5, 73 (1932).



The Court refused Lo answer ths question of whothor the
deprivation would have been valid if 1t had come from the
stabe conventlen of the party "whorein resides s ﬁ&ueﬁex,imm

herent pover a polibical narty has bto deterains the conbant

r..ﬁa

o R % oyl &y M
't manuady jﬂ :L i3 e

£

of

oy Y

“he dlagent, written by Jusitieo Melevnolds and conourped
3 o

in by Justicas Van Degvantur, ﬁuth@yiamﬁ, and Buliler, found

no “state action”. They hold that the stavube merely TOOD G
nizad a power alrsady oxisting and Jid not zrant p@w@ﬁ, The
statuts did not malke the party commitbes an azgsncy of the
stata=~the rogolublon excluding Nagross "wasg the voles of the
party and took from appellant no rights guarantesd by the
Tedoral Conatibubion or laws.”
following the Suproms Court’s declasion, as might have

boen axpacted, the stabe conventlon of the Democerabic Party

on May 24, 1932, adopted a “&ﬁﬁlﬂﬁlﬁﬁ providing shat only

wiite persons were 2llisible teo membership in $he Democratic

Thie action of the 3tate Domocratle Convenbtion wan soon
“allsﬁ ;e In the Foderal District Court. In White v. County
Damocratic Convention of Harris ﬂ@ﬂntylg a federal district
court held the atale conventlion %o Le an agoucy of the state
within the moaning of the majority epinion in Nixon v. Condon.
The first Suprems Court oxpression came in the cage of

Grovey v. Tawns&nﬁgg whereln the Court held thai denial of a

19Vhite ve Oounbty Democrstic ngvﬁnzggy Qg‘gggxigwgggggga
60 P, (ZndY) 973 (19327,

Oroavay v. Tasnasnd_ 208 TI.3. 45 (1azn)
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'%ailaﬁ $0 a Hagre for vobing in a ﬁémaﬂratia'ﬁyim&ry @lﬂﬁtiﬁﬁ,
pursuant bo & resolvblon adopbed by thoe State Damocratic Cone-
wentlon, was net "state action® inhinited by sither the Vour-
teonth or Fiftesnth Amendment, Stabubes regulating p&rﬁ?
affairs and tha fach that nominatlion by the Ds muvﬂm%i@ p&?ty
way aguivalant to ﬁ“ﬁaﬁimﬁ 418 not ualia the party a &?ﬁﬁﬁﬂ?@
-mf tho ghate, the Court deoelared. -
o Tho naxt case %o be ﬁmﬁﬁﬁ ls Tnited Btabtesn v, ﬁzaﬂsﬁﬁgl
;‘ 2§‘%hiﬁh the Suprﬁme_ﬂam?t ovarrulaed ﬁ@murr&&g of prfmayy
ta}éctign effisials in Loulslena who were Indioctod ﬁﬁﬁﬁ?
' %@aﬁi&ng 19 and 20 b@ﬁ&ﬂﬂ% they al%ered ballots and counited
, %%w foar the congresgional candldate of thelr cholce,

- This wag the first imporbtant case handled by the nowly
cragtaed Clvil Rizhta Sgehion of the Tdhed Btaten Do ergmaﬁt
of Justica. The Jugtice Doportmant spparvently hw*ffVﬁé that
the aage mizht be uned te rveverss the Fewherry Jdeciszion, o
necepgsery etep toward the mﬁ%*@ata goal of Tederal rpogulation
of Demooratic primarics.
ha C1vil Bighits Sechlon 13 not hope in vein for the
Covyt vpheld the richi of foderal r&gulati&ﬁ of primariss
n whiﬁh federsl efflcinle wore nominatsd throvch considerw
ation w " tho practlenl sifsct of the denlsl of the primary
vobo mg@& the right of cholcee. Tho eriberia eabablished for

£inding avthorization for Foderal reculation was vhaere Lthe

“inited States va Classic, %13 U.S. 209 (1941).
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primary (1) vas an integral part of the state’s slective
processes or (2) provided the only effective msans of cholce.
It ghould be noted, however, that thes declsion dld not
fest on the Fourteanth or Fifteenth Axendments, for the Court
held that the Federal power to intervene arose wdsy Arti-
¢le I, Section 4 and Article I, Section 8 {18) of the United
Qtateﬁ Ganatituti@nggg |
The next lendmark cage to reach the Supreme ﬁmurﬁ in
the trend toward applying the Fourteenth and Fifteenth Amende
ments to "private action” in the electlions cases was the
@éxaa cage of Smith v. Allwrightza which gpeeifically over-
ruled Crovey v. Towngend,. Allwright, an election judgs,
snd other priﬁary eloction officials ackting wmder the 1932
regolution of the State Democratic Convention denled Bmith,
a Negro,; the right to paﬁtiﬁipats in the 19840 Bamﬁerétia pPrie-
mary, solely becavse of his race and color. Smith héaught

an action in the United States District Court under Title 8,

agﬁn;&ad State§ Constitutlon, Artiele I, Section 4,

The times, places, and manner of holding elsctions for
Senatora and Representatives shall be preseribed in each
State by the Legialature thereof; but the Congress may at any
time, by law, make or alter such ragulationa, except as to
the places of choosing Senabtors.

Ibid., Art. I, See. 8 (18),
he Congrasz shall have power to make sll laws which
shall be neocessary and propser for carrying into execution
the forsgoing powers, and all other powers vested by thils
Constitution in the government of the United Statsa, or in
any department or officer thereol.

23 L
3$mith ve Allwricht, 321 U.S. 649 (1944),
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Ue B Coy Soctions 31 and 43,34 agking for desmages and a
declaration of his right to vote. The District Court denled
the rellef sought and the Clreult Court of Appeals affirmed
on the authority of CGrovey v« Townsend. The Supreme Court
granted certiorarl to resalwﬁ a clalmed inconaiatency between
ths declglon in the Crovey cage and thab of Unlted States v.
81&33&&»25

The defense was that thers was no "state action” and,
henee, ne violation of ths inhibitlonz of the Fourteenth or
Fifteenth Amendmentg--ths Democrabtic Party of Texes was sine
ply a private and voluntary organigzation with members bandsd

together for the purpose of selecting individuals of the

%4y, s, C., Title B, Sec. 3l: ~
Ta1T cTtizens of the United Stetes who are otherwise

qualified by law to vote at any electlon by the peeple in any
3tate, Terrltory, dlstrict, county, cliy, parish, townahilp,
school district, munlecipality, or other territorial subdivie
sion, shall be antitled and allowed to vote at all auch
electlons wlthout destinctlon of race, color, or previous conw
s@dltion of servitude; any constlitution, law, custom,.usage, or

regulation of any State or Territory, or by or under 1ts auw
thority, to the conirary notwlthsbanding.

ibld., See. 433

very person who, under ceolor of any #tabturte, ordl-
nance, regulation, cusbtom, or usags, of any State or Territory,
gub jecta, or causes to be subjected, any citlizen of the United
States or cther person within the jurisdiebion thereof to the
deprivation of any rights, privileges, or immunitiss secured
by the Constitution and laws, shall be liable te the party
injured in an achion at law, sult in equity, or other proper
prooseding for redress.”

26
The ﬁa%laa Horning Hews, June 28, 18584, p. 1.

A Tt mToht be noted thab éhig ls the firat record in the
reports where Thurgood Marshall, Chief Counsel of the Nabional
Agssociation for the Advancement of Colored Psople, appeared
as coungel befores ths Supreme Court. Thse regently decided
segregation cases marked hig sixteenth victory befors the Court.



group representing the common politlcal bellefs aw pandie-
dates in the general election. Primaries, 1t was contended,
were private political party affairs, and as private organe
izations, parties were free to seloct thelr own memberahip.

~ Such action, the snswer ansserted, did not vielate the smend-
monbta In gquestion, as offiaarg‘af zovernment cennot be
chosen at primaries and ths amendments were applicable only
to general slsctions where governmental officiala weres ace
tually elected.

In reaching its deciglon, the Suprome lourt reviewed
the wvariouns statubtes regulating ths conduet of primery slec-
tions and debermined that because of the comprehenaive
étatutayg regulation the Democratlic Perty was an sgency of
the state, and, hence, 1ts exclusion of Megroes constliuted
"sgate action™ in vielatlion of the Fifteenth Amendmenti,

I% ig Interesting %o note that although the plaintiff
‘had allegsed that the second rationgle of the Classic casme
wag applieable when the reaults of the primary é@tarmim@
the outeome of the general electlon, such was net menbtloned
in the decision of the Court. As a basis for finding "state
| action® the Court's emphasis was clearly on atatutavy POg -
- lation. |

Apparently ths oniy distinetion the Court ﬁawlfram the
Clazsic cags waz that parég @ﬁp&n&@ﬁ‘iﬁyTaxﬁg were met by the
party and not by public funds as in the Loulsisna case. But
as polnted out by Justlice Roberts In hls dlassent, In the
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Classic case therc was no question concerning the votera?!
qualifiecstlions to vole, and in Loulslana the primary wes
conducted by public officials while in Texas 1 was collw
dueted solely by party offielalsa.

In basing its decision on "statutory regulation,” the
Court took s rather Senuous position. Perheps students of
govermnent become too grouvnded In traditionary constlitutional
poncepta, but 1t is extremely difficult te trace any con-
nection betwsen regulation by ths state and the applleation
of the inhibitions of the Fourteenth and Pifteenth Amende
ments. It iz Imposslible to chart a course to whaﬁa loglesl
application of the rationele of the Allwright caaze will
eventually lead us. To ¢learly illustrate, a landlord may /
be subject to extensive contrel by zoning laws, building reg-
ulations, sanitery requlrsments, aﬁf@ﬁg regulations, and in
gome pages perhaps vent ceilings. A loglesl spplication of
the retionale of the principal caseg would meke raclal discrimi-
nation by him sueh an ebuse ol stats powsy ag o fallywiﬁhin
the purview of the Fourteenth Amendment. The fact that indi-
yidvals are subject to some restrictions should not be grounds
for imposing @th@rs*‘

The Supreme Court's emphasis on atatutory rﬁgﬁigtimn in
ﬁk@kéllwrighﬁ cass and 1%s fallure to pass upon the statug of
primaries when they in fact determine the putcome of the
- gensral slections, bubt are not regulated by S%ﬂtﬁtﬁ%§ ﬁ£§ not

zo vnnotleed by the Democorabs of South Carolinaes Zlsven days
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after the Court annouwnced Its decismion in the Tﬁxa&'glﬂG%iOﬁ
caso the South Carclina Legislaturs met in called session

and repealed all statutes regulating primaries and, in addi-

' 7‘ tlon, met in motion procedure to repeal the ssetion of the

state constitutlon providing for primary elsction laws, The

~constitubtlional provision waas subsoquently repealed by wvote
of the gesﬁla* Thereafter, the Democratic primery was cone
dueted under rules presériba@'by the partvs

In Rice v. Elmer&gﬁ the Fourth Cirecult Court of App@&iﬁ
found that Democratlie party officlals in South Carolins had
viclated the Fourteenth and Fifteenth Amendmenta in denying
Regroes @artiﬁipaﬁigﬁ‘in the /Damocratic primary, and ths
Suprene Court deniled cortiorart,=’

In reaching its decision the Court declared that the
fﬁﬁﬁ&mﬁnt&l errer in defendant's positlon lay imA%ﬁ@ premige
. that a politieal ?artg 1z a mere private aggréga@iaﬁ of indi-
vidualsg anﬁ‘that the primary is a msre plece of party
machinery, The Court's pesitlon was that “political parbties
~ have become in effect stabe Institutlons, governmental agen-
cliag through which severelgn power iz exerclsed by the
paople.” The Court strossed ths fact that in South Carolina
the primary effectively controlled the choles and was an

intogral part of the stete's election machinery. Party offi-

P6Rice v. Hlmore, 165 F. (2nd) 387 (1947).
*Te8 5.0, 905,
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cials were hold to be de facto officers of the state. The
continuation of party control under the sane group aﬁﬁ the
anme gengrdal rules was held bo constibtute s custom or usage
}ﬁﬁich was not the act of individuals but "stase actiagﬁzwiﬁhw
in the purview of the Tourteenth and Fifteenth Amendments.

It is swrprising that the Cireuit Court did ﬁst £ing
“stote mction® in the isgisla%iva ropeal of the statviey
regulating primaries In South Carolina svbsequent to the Alle
wright decision. ﬁn&éf the authority of the Allwrisht case,
Herroes would have had the risht to participate in the South
Carolina primarles had nobt the statutes been repsaled,

- Ths prineclple suggested in the Smith v. Allwright and
fice v. Elmors ceses that whether the inhibiticns of the
Fourtesnth and Fiftesnth Amendments may be applied to private

organizations depends on whethsr such organizations are pere
forping govermmental funcilons has buen applied in at loasé
one Supreme Court cage not in the sloctions fleld bub which
might be appropriately noted hare.
| In the cess of Yarash v. ﬁlabamagﬁ the Supreme Court ex-

~tended the concept of "state setion® ztill further 1n order
40 reach a desired result. In that case the Cours r@ﬁawmﬁ' a
conviction under an Alabama statute which made i1t a crime for
one to remain on the premlises of ancther after hévﬁng been

warned not %o do so. The defendant, a Jehovah's Witness,

“Byarsh v. Alabame, 326 T.5. 501 (1946),

w7



Aigtribubed religlous literaturs on the sireets ef Chilckessaw,

Alabama, o btown wholly ownod by Gulf Shipbullding Corporation.

Sha refusod Lo leave at the request of company offlcials and

was arrested and subsequently convieted of a mlgdenesnor
améér the state statvbe. The actusl affaect of the Courtip
decision In reversing the convichbion wag to nullify an action

of the state--the conviction wnder the trsapass statuvbe. BPub

to reach such & result the Cowrt in offect had to hold that

the Fourbteenth Amsndment limited the powers of the private

organization which owned L. town, Ths stabube way not des

elarsd unconstltubicnalesnot unconstltutional 1f applled o
a gmall landowmers The Court declared that sinecs the corpw.
oratlon was performing the [funchlong of a municipality 1%
could no more impalr the vights of froefom of praﬂﬁra&ﬁ PHlie
glon th#i a municipality regularly organized. |

The latest Supreme Court declslon In the geries of
slection lcages extending the concept of "state astlon” te
grivata Individuels ig,%ﬁa caze of Terry v. fdams®® whieh
wes deciGed on Hay 4, 1653, This case might well be the

last, for it appears that any further sxtenslon of the tradi-

tional concept wouwld bring the Court to the polnt that 1%

might as well admit that the roquirement of "state action” ls
purely fictional.
Plaintiff and others brouzht a clase action In the

Federal District Colrt asking for a declarabory Judoment and

gﬁiﬁxxi ve Adams, 945 U.S. 461 (1963).
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an injunction entliling them to ﬁarticiyats in the pr&m&riﬁa
held by the Jaybird Temocratliec Associatlon of Fort Dend
County, Texas. The District Court, finding thet the ﬁaﬁaﬁi&w
tion's actlon in denying participation to Negross via;aéaé
the Fifteenth Amendment and Sectlon 31, Title 8, Unibed States
ﬁanatitati@n, rendered a decres favorable %o plaintifls; the
Circuit Court of Appeals reverseds; and the Suprems Court af-
Li“meﬁ the Districhk aﬁurt*s ruling.

Tba pertinent fqe%a in the paze ares a3 follows:

1+ The Agsociation was formed in 1889 and for
many years made 1its nominations or endorsements in
convention. In recent years, however, ham used the
primary device;

2+ It d8i1d not avail itself of or cmnfarm to
state laws repulating primariesy

S« Unly qualifiled whits vobters of the caunty
could belong to the Association and parhiaigaﬁa
1ts endorsement primaries:

4, Its nominating or endorsement primery was
held several wesks befors the Democratic primary;

'Eg Itz nominess entered the Democratlic pri-
mary as Individuals, but wers under no compulsion
to run In the Democratic primary:

6, Hembers of the Association who falled %o
secure endorsement by thse Asgsociabtlon could enter
the Demoecratic primary but rarely, if ever, did soj

T« Hominees of the Assoclablon were not cere
tified to any public officlaly

8. Thers was nothing on the ballot of the
Demoeratic primary to Indleats endorsement by the
Associationy and

8. Ibs candidates had won in both the Demo-
oratic primary and in the general slecbtlon with
only ons exception,
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The Supreme Courkt adopted at leaat thres éiff@%ﬁﬁ%
thoories in Finding the necessary “siate action” to declars
the discriminatory acks of the Assoclation invalid, _:
| Justice Black, jolned by Justices Douglas snd Burbon,
seemed o find "state actlon” in the fallure or "inaction”
of ths state in barring Individuals from holding a diseriml-
natory election, as svidenced by the stabtement, "For a state
to permit asuvch & duplicabtion of 1tg electlon processss is bto
parnilt 2 flagrant ebuse of those procesgses to defeat the pur-
poses of the Fifteenth Amendment.”

Justice Frankfurter apparently found "state aat&ﬂnﬁ‘in
his infersnce of participation Iin the Aszocliation's primary
by the county officiala, who, he thought, had abused thelr
state authority by withdrawing significance from the roguolar
and non=diseriminatory Democratic primary.

Logical applleation of the point Frankfurter a@pﬁasiaaﬁ»~
’th&t participation by county slecilon offlielals in tha Aasoela~
tion's primary In their iﬁéiviémal capacity as vﬁﬁgra,maﬁ@ the
diserimination of the Assoclation "state ac%i&nﬁwwﬁbﬁlﬁ lead
“§a riﬁieu1aus conclusions; for example, would 1& §¢% 1@§$¢&113
fﬁilmﬁ that attendancs of the alée%ien Judge at » Lions Cluvb
mﬁahing maka aahaaq&aﬂt flseriminatory aa@ian of the ¢lyb
prohibited "state action™?

From the standpoint of court procedurs Frankfurter's
pogition 18 sgually untenable. Inasmuch sz these éi@c&imn

officials were not made parties teo ths suit, and there iz no



allezetion that they oxercised any control over the Associaw
tion's primaries by virtue of any svthority conferred upon
them by ths stabe, there is no justificatlon to conclude thak
their mctivitles were wnder “color of state law,!

Justice Clark, joined by Chlef Justice Vinszon and Jus«
tices Roed and Jackson, concluded that the Association operated
as an "suxiliary of the local Demooratie party orgenization.”
When the state, hs contended, haz constructed

+» » » 1lts electoral apparatus In a form which de«

volves upon & poliftieal organization the uncontested

choice of public officials, that organization it-

selfl, in whatever disgulse, tekes on those atitributes

of government which draw tho Conatlitution's salfe

guardy into play.

Clark's conclusion {agsumption is a betber word) thal ths
Asgocliation'ts primary was part of the state’s election maw
chinery seems to bo baged on the resulbs of the Assoclation's
primariss; 1.8., Association endorsed candidates had conslas-
tently won In the Democratle primasry and ln the genaral
slaction.

Ay pointed out by Justice Minbon in dissent, the tests
applisd might logleally ineluds any dominant looal pressurs
group which dimeriminstes by race, sex, roeliglen or @éﬁnamiﬂ
position In canveasing for nominations, As pointed out by
the diasenting Judge in the Cireult Court and by Justice
Hinton, "The basis of this (tba Courtts) conclusion is rather
difficult to ascertain. Apparently it derives mainly from a
dislike of the goals of the Jaybird Associsblon. I share that

disliks, I feil to see how it makas "gtmte asction.”



PART V

CASTES THVOLVING RACIAL
RESTRICTIVE COVINANTS

Recent Supreme Court declsions In which the Court rew
fused %o enforce raclal restrictive covenanta between individuals
have not only greatly extended the concept of "state aschtion®
but also have rewritten old and well established real property
laws. To underatand the impact of these deciaions 1% becomes
necegsary to glve some atbtention to the history of this fom
of property restriction.

In general the American yeapla>hava always ﬁaéir@& to live

'zlin communitles or geosraphical sections in which thelr nelghw

%sra were peopls with aimilar backgrounds espscially in ragard

itﬁ race and color. In order to guarantee the continuance of

| grﬁatricteé“ areas 1n urban residentlial centers ra&&%ﬁ wag

i‘fi?ét had to state or munleipal legislation. ﬁﬁ}iﬁning in 1910
’wiﬁh a Baltimore arﬁinaaee, quiekly duplicated by Atiﬂﬁtﬂ,

| ‘Lauwvnla and athw cii;ias » residential restrictlon through
munieipel ﬁfﬁiﬁ&ﬁﬂ@ was the f&vcr&ke Fesﬁﬁiﬁti?@ measure vntil
ﬁhat method was invalidated by a 1917 Eﬂit&ﬁ States Supram@

Court deciszlion in the caae of Buchenan v@‘%arlay,i

That cass involved the validity of & penal ordinance ane

acted by the City of Loulsville, Kentucky. The ordinance in

l%ﬂ% 3811 Ve ¥erle: * 245 '{QGS*S’{} (3»%1?}1



gquestion forbade sny white person or Hegro, as the czse

might be, to move Inko snd occupy as & rosidence or place of
assembly any house in & cliy block in which a majority of the
hovges were alresdy occupled by mombers of the other raco.

The attack upon the ordinance was made by a white man
who had contracted to sell to a Negro & lot in a certain bloek
1n which & majority of the houvses was already oecuplod by
‘white persons, the ﬁagra‘s promise to buy belng conditional,
ﬁy the terms of the contract, upon his having a lsgal right %o
realde thereon. The white aeilar brought an astion for spe-
cific performence and the defendsnt set up the ordlnance as
& deofensoe, ?i&iﬁtiff alleged that the ordinance wﬁﬁ unﬁﬂﬁ$ti*
ﬁuﬁianal and hence no bar to his action.

The Supreme Court considered the casss from the white
seller's standpoint ignoring the contentlon thabt 1t abridged
the privileges and immﬁnitias‘ﬁf gltizens of the ﬁﬁiﬁ%ﬁ States
to acquire and &njay property. The apecifile ground of the
decislon was thst the ordinance in curtalling the owner'a
ﬁgna disponendi,” deprived him of property without éﬁé process
of lew, Clsarly “state action” was present in this ﬁﬁﬁ@ﬁ%

Until legislative ?ﬁﬁﬁfﬁﬂtiﬁnﬂ wore held Invalid, the
racial restrictive eovenant had occupisd a secondary role
in enforcing segregation, bubt apon therealfter 1t emerged in-

to primary signlificance. OUne of ths vasic ?ﬁaﬂﬁﬁﬁ for the

gﬁimilar ordinances were held invalid in Harmon v. Tyler,
ggg ?iééﬂ?ﬁﬁ (1927), and in City of Richmond va ‘ﬂnﬁf,ﬁgfmﬁgg.
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denlire to pre&@rwe‘&agyegatlsn and one which led %o the
adoption of the restrictive covenant devise was the deslire
of home owners and resl estate developers Lo prevent dle
m%ﬁish&ng of property values by Intrusion of heterogensous
racliel groupd.

These raclal restrictions are found either in conveym
ances under seal, binding grantee and hls successors in title,
| or In apgracments under senl anong property owners in a de-
fined sres, binding the parties to the agra@m@ﬁt along with
thelr 3&&&§ﬁ&&?ﬁ in title usually for a certein ateted tLime.
In some cases the restriction was on asllenabtion while in
samé cages it was on oceoupancy or uSe. Ag a means of sssuring

purchagsers of a gonbinuation of the residential environment
‘estahli&haé by the developer, covensnts running with the land
were included in the dsed to each lot in the sub-dlivislion as
1% was sold thus ereating covenants for the baneflt of owners
wmder the original plat.

3 iﬁ_&@@ﬁ?@ﬁtl?‘tﬁ% firat reported

Gandolfo vs Hartman
case involving the rasclial restriebive covenant, This was an
actlion for en Injunction to restraln defendant from leasing
esrtain property tc a Chinamen in vielatlon of a covenant In
8 ééaﬁ not to convey or lesase %o such peraons. In elffscl;
the plaintiff urged that there was not “state acblon” and
gonasequently the ease did not coms within the lInhibltlons of

the Fourteenth Amendment. In refusing relief the Court based

®candolfo v. Hartmen, 49 F. 181 (1892).



its decizion asquarsly on tha equal protection of the laws
clause of the smendment and then as s gort of alterthought
added that for the Court bto enforee tho covenant would viow
late our treaty with China, ‘

In the gbtabe courts the first of a long lina of cases
helding such restrictions valld wag ths caze of Qﬁ@ena%mwaﬁgﬁ
Land Co., ve Qaz&aaxié This earliest state cass Involving
raclial restrictive esovenants was decided in Louisiena in 1915
wmder oivil law prineiples, snd sob the patbtern for subgew
“quent ztate decislons,

- The first declsion In & common law jurisdiction whidh
:‘halﬁ a8 lagal a restraiﬁt;against gale to a Negro was the
Hissouri ceass of Koshler v. Rnwlanﬁs decided in 19018,

With the ﬁﬁeﬁptiﬁﬁ of the Candolfo case and two inferior
sourt decislons, one in Pennsylvanis and one in New Jersey,
‘among the numerous American declalons in both stéta En& fodw
eral ecourts prior Lo 1948 there are no raporved cases ruling
restrictive covenants fundamentally inver1a.® 1% should be
further noved that in the Pennsylvanls and New Jersey cases
reforred to above, the restrletive covenants inéﬂl@@é ware
mnlinited a8 to time. '

Some state courts refused to enforee raciasl restrictive

covenanty I the prohibltion were against sale, aapaeiﬁlly

%ﬁ@%ﬂb@?&ﬁg‘b snd Cim ve Cageaux, 67 So. 641 (1‘31@%

Stoehley v. Howland, 205 S.¥. 217 (1918).
6

3 AJL.R. (2nd) 466, 475 (1948).
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if the stabed period were for an aspprecisble length of time,
not becavse there was any violation of the inhibitions af the
Fourtesnth Amendment, but because of violatloen of the public
policy of the sbtate as an vndue %aﬁtraint uponr allenablon.
Thers ere reported @éaisiama of the hizhest courts in more
than half the states enforecing the covenants when agﬁlﬁ&ﬁ.%ﬁ
(1) sale, (2) use or occupansy, or (3) beth.

Corrigan v Bnckl%y? haa been freguently citaﬁ by state
snd lower federal courts as sebtling the congtltutionality of
judlclsl onforcement of restrictive covenants. In that case
Buclkzley filed in a lowsr court of the Distriet of Columbie e
i1l of complaint Lo restrain defendant Corrigsn from gon=
#ﬁgiﬂg o d@f&m&&nﬁ Curtis certaln real estabte in the Distriet
of Columbia in viclatlon of a twenby~one year raclal restric-
tive covenant rumning with the landes Plainbtiff slleged that
defendant Corrigan had entersd Into & contract with Defendent
Ourtis,; a Fegro, to sell a house amd lot Included within the
covanant. Flaintlfl asked that Corrigan be snjolined for
| twenty-one ysara from tho date of the covenant from carrying
out the conbtract ef sale and that the Hegro be anjain@é from
Paking title, use or oscupancy, Defendant Curbis 111@& e
motion to Aiamiss the P11l on the zrouwnd that the covenant
was void, in that 1% deprived defendant and others of property
without due process of law, abridged the privileges and immﬁmiw

tiea of cltisens of the United States, snd denied equal

sy, 271 U.3. 323 (1926},
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??at@ttianzvf theo laws. The lower court denled the mbﬁiﬁm
to dismiss and, defendants electing to astend upon thelr mow
tion, & decrse of injunction was granted. | 3
‘ On appeal to the Appellate ﬁmmrtg the covenan®t wag héié
enforceable., The Court held that the Hegro's right ta‘éﬁqaira
property 4id not inelude power Lo compel aai& %a‘h&mw
¥hen the osse reached the Suproms Court In 1926 1% waan
held that under the ﬁl@aﬁiﬁg& the only ﬁ&ﬁﬁ%itmﬁiﬁné1 Q§@ﬁm
tion involved wasg tha% arising unﬂ%r the allezations in the
motlion to diamlss-~that the covenent which wes the besis of
th@ bill was wvoid in ﬁhﬁt 1t was contrary to the Fifth, Thize
t&anﬁh, and ﬂamrtaanth Amendmenta. The Court é&siarﬁﬁ, it
iﬁ obvious that none of these Amendments §¥ﬁhibitﬁa pmi@aﬁﬁ
inﬁivi&mala from entering intoc contracits raa@aatinw thm COT-
%rﬁl and disposition of their own property.’ 4
It should be xwtec} th% the 3uprsme Court In t}}m cHEe
~soneerned ftazelf? with the valiﬂity of the ragtriaﬁivﬁ ﬁﬁ?ﬁw
nant, not with ths -judlelsl enforcoment of sa&hw __;g;\' f
. Po emphesize the fa&t thet the state courts certainiy
were not reluctant to enforce the raclal resarieti¥agﬁgvaﬁ
nanty two wnusual cases might be noted, |
In an Alsbema case plaintiff, a white man, leasod part
of o house from defendant, the leasse conbalning no restrice
tion as to tha raﬁéimg of the other part. Defendant rented
the other part of the ﬁamss so a Hegro, whereupon the plain-

$1ff sbandoned the premises and suved for damages. The Courd

Sggryigan v. Bugkley, 299 F. 899 (1926).




held that there was a custom in tho distriet not to rent to
¥egroes premises having a Sollet common te quarters rented %o
white p@ﬁpis and that the renting was a bresch of the implled
sovenant of qulibte enjoyment, & eanatruﬁtivﬁ aviction f@r.
ﬁhiah plaintiff could recover In damages and that there waa
no repugnance to the Fourtesnth &m@n&meﬁtgg

The other is en Oklshoma case decided In 1942, Fifteen
'g@ara aftar owners af éevéral residential properties recorded

s ninatymnina year agreement not to aall or tranafer %to a

f 'ﬁ egro; one owner sold lots La a ﬁggra* At the suit of an

@ﬁnﬁf of some of the other lots the Court held the restfieu

tiva eavananﬁ &nforc@able and awarded jJjudgment a&ﬂzaliing the

"7?dﬁﬁds to the Hegro,. ‘The Court in effect awarded pumitiva

demages againat the ﬁ@vre purchager by giving the piaiﬁﬁiff 8
SJudgment for coats smfi at‘aamayfa feos, *mb:iﬁg tha 3u€3 %eﬁt
Cat lien on the lobvs, a lign prior to that allg%aé thﬁ ﬂaxr&

ha tha extent of ths amount he had pald for tha lo%a bﬁ h&é

4@u¥ﬁ&asaﬁ, 10

FPor many yeara prlor to 1§48 natwithatamﬁiﬁg th% fact
that no state or federal court had so held, some few 1@@&3
writers had argued that even though raclal reatrictlive cove-
nents might not be fundamentally invalid, state court

enforecement of such restrictions was “state action” within

®yyabt v. Adair, 110 So. 801 (1926).
o Wallen, 133 P, (2nd) 555 (1942).

i yons Vs



the prohibitions of tho Fourteenth Amendment, It is Inter-
ssting to note that in 1044 one writer advanced the identical
hypothesis that was later embraced by the United Stabtes Su~
prems Court in holding staete ecourt enforcement of restrictive
. eovenants invar1d.tt

Shelley Ve Eraemert® 1s one of four cages which wers
dispoged of by the Supreme Court in tWﬁvG?iﬁisﬁa handsd down
on Hay 3, 1948. |

The first of these casocs reached the Court on certiorari
to the Supreme Court of Yissovrl. In 1911, thirty of thirty~
nine owners of properiy In a certain bleck on both sides of a
gtreet in 5%, Lounis had signed an agreement prﬁviéiﬁg that
the property was not to be used or occupled for fifﬁy yeara Dy
psrsons of the Negrp or HMongollian races, the restriction being
in the nature of a covenant ruaning with the lands Thease
thirty owners held title to fortyw-seven of Fifty-seven parcels
of land In the area described In the agreemsnt. In 1945,
petitioners, Yegroes, purchased certain premises in the ares
and sccepbed warranty deeds in fes with acné%ruativa notice
of the restricbive sgrooments.

Two months later plaintiffs, as other owners &f;graﬁarty

ﬁubﬁéat to the restrictions, brought an equitable action

1lp, 0, McCGovney, "Racial Reslidential Segrsgation by State
Court Enforcement of Hestrictive Agresments, Covenants or Cone
ditions in Deeds is Uneonstltubional,” 33 Callf. Law Rev. 5
{1944},

Mﬂheimy v. Erasemer, 534 U.3. 1 (1948).
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‘sesking to dlvest psti%iéners of title and bo raaéyaiﬁ them
;‘fiﬁﬁm taking possesalon. The trlal court denied tﬁé'féli@f
gought on the ground that the restrictive agreamen%;ﬁa&'ﬂet
“become effective, since 1t was intended that it should be
aigned by all the owners in the digtriet. On appeal Lo the
State Supreme Court this ruling was reversed and t&%”?éii@f
gought ordeyed.

The Hichigan caze Involved & 1934 agresment among whws
fﬁf cortain Detrolt property providing that it ghau1ﬁ aet‘&§
fﬁﬁ@ﬁ,ﬂﬁ-ﬁeaupiaﬁ by any persons except those of the Cauecasian
4#&@@ mtil 1960, The acreement further provided that it

B ;ﬁhaﬁlé not become effective wntil elghty per cent of the prop-
arty in the block waz mimilarly restricted. Féruenﬁégé
ﬂQnﬁéitiau pracedent bto effectiveness had bean mebs The potim
; %§§§@rs, Hegroes, secquired tltle property lﬁ,ﬁk$>bléﬁk and
:ﬂmavad in lste in Eevambar, 1944. Sult was ﬁreught“in dJanuary,
“~i19%5y in & lower state court for a decree requiring tha How

fﬁ?ﬁﬁﬁ o move from the property. Such a daer&& wag ordered

i;aaﬂ 3ubaaqmsntly uyhalé %y the Supreme Court of the State of
??fﬁiahi&&na o
o The other two cases srose in ths District of Gﬁlumﬁia
'ﬁﬁﬁ&r@ the enforcement of simllar ?@&tfichi?&;ﬁe?@ﬂ&ﬁta had
" boen upheld by the Appellate Court thers. '
. Potitioners in the Missouri and Hichigen cases Gone
tended that state snforsement of the restrietive &graémanﬁa

o had viclated the Fourteenth Amendment in that petitioners had
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been denlsd the equal protection of the laws, had been dpg-
prived of preperty without due procvess of law, and had been
denied privileges and immunities of ecitizens of ths United
States,

There were twenty~one volmminous briefs filed iﬁ thege
 §§§%§ emphasizing the "undesirabls” soelal effect of ton-
tinued enforcement of raclal ssgregation. Comprohenaive date
 §&3 svbmitted shewing the urgent n@éd for better houwzing for

Negrpou especlally in the so-called "pressurs” arems. Sta-

'””‘fzﬁiatias wers presented showing the high rate of srimé ia the

pressure areas in comparison with a muoch 1awar’ﬁrimﬂ'ra%§

‘fﬁh@ra adequate living ayaea was availabza, and @h&*liﬁ%w Kﬂ

"fﬁfshart, all the 1lls= af the Hegro race ware a@tfibutaﬁle %o

“ ;,?esié$ntia1 segragation which in tuwrn was attriﬁﬁﬁﬁbl@ to

v7fﬁaﬁata enfareamaa& of ra&iax regtrictive covenants, It miﬁhk

h‘" fl$l56 be noted that 3paeial smphasis was placed on thﬁ 1nt§?w

‘5ﬁa£*aﬁa1 algnificance of sogregation-«the need for Ammfiaa to

‘ mrﬁatiaa social damocracy during this ?@Tiﬂﬂ of strife ﬁ@w

. tween democracy and totalitarianiam.

Thig emphasls on aasial data led one legal wri%@r to
yﬁ@ﬁrk, |

This combination of the skills of lawyers and seai&l
gclentiste in preparation of briefs mnd materials
for the record, a8 distingulshed froem the use of
the fexpert witﬂﬁaw*, gff@?& Innumerable possibilltles

for use in 1itigation of brosd yﬂbiie imgartanaay 3

1311140m B, Hing, “Racial Restrictions and %ha 14th
Amendmentt The %aeiai Restrietive Covenant Cases,”™ 18 Tnive
Chi. L. Rev, 203, 212 (1949).
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Just how much welzht the Court gave te %ha gowcallad
‘ éaéi&l briefs is impossible Lo ascertaln, but 1t is signifi-
cant that the voluminous socisl daba was prepared wnder the
ﬁi?@aﬁian of an attorney who porhaps has enjoyed morse zuccess
'%afara the Supreme Court than any other mean in biatawy*lgg
To say the least, emphasis on soelal data as authority
mr'§ﬁ@eaééat for judicial declsions seems to be a radicsal
departure from basic conatitutional theoryte-that pollcy
making ls essentially a prerogative of the leglalative de~
partment of governments
The Supreme Court held that the covenants in themselves
“were not invalld~-they were gimply agreements between private
'?,grﬁpérty owners; and so long as the purposes of the sgree~
l%maﬂﬁa were effectuated by voluntary adherence to thelr Lerms,

?fﬁmeariy'th@ra was no “stete actien.” Bub in granting judielal

w'1f,an£ﬁrgem§nt'af the restrictive agreementz, the gtates had dew

| ﬂiéﬁ petitioners equal protection of the laws. In e%har words,
judleisl enforcement of the valid contracts of inﬁiviéual.citin
zong constituted "state action™ In violation of the‘§Qﬁa1
protection of the laws clauvse of the Fourteenth Amendment.

| It wag held that similar covenants wers incapabls of
enforcement by Faderal Courts in ths District of Columbia
becavae of the proviszions of Ssction 1978 of the Revised 3tate

utes, derived from the Civil Rights Act of 1866, and because

Ié‘i‘hurgﬁaé Harahall, Chief Cownsel for the Nabtional
Agscclation for the Advancement of Cplored Pasople.
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enforeommnt would be contrary Lo the public poliey of the
United States.

In reaching ite decision In the principel case the Qﬁnrﬁ
roviewed the c¢agss arising wnder stabubes or city a%ﬁinanﬁaﬁ
excluding Negroes from asequiring property in cerialn aress.
In all those ocases 1t 1s clear that the prohibited *éhﬁt@
ﬁ@tisn” wag prasents To understand the impaet of Shelley v.
 Krasmer 1t sugt be kept in mind that the restrictions wers
determined in the first instence not by nbats legialative
éﬁ%ﬁon or local a?éimanéﬁ, but by & Eﬁ%ig'agrﬁﬁmﬁﬂ%’éﬁﬂﬁ?
‘iﬂdivianalgwntﬁa only a%atﬁ action” invelwved Wﬁﬁ th@ Jodlie
f@ia& enforcement of the Pestrictlons. Tha ﬁrneial iﬁﬂhﬁ;:
%hawafare, with which the Court wes confronted was whather
%hiﬁ distinetion was snpugh %o remove the case frmm %h@ ine

hibitione of the Fourteenih Amendmont.

L

In deciding that action of state courts ls to be rogarded
ag "state action” within the mesning of the Fourteanth Amende
mont @ long serles of cases ave ¢ited., Apparently thess cases
arce cvited to support Lthe proposition that all judiciel setion
of state courts may be regarded as "gstate action” within the
;§uf¥i@$ of the amendment, for after citing Virginis v. Rivestd
k{ﬁ@lﬁﬁﬁiﬁﬁ of jury) snd Bx parte Vir&iniaxﬁ (&@lﬂeﬁiﬂﬁ of

Juryl, the Court RATS,

YPyirainia v. Rives, 100 U.S. 515 (1880).
6ay parte Yirsinia, 100 U.S. 513 (1880).



Similar sxpresziona; clving apseifiec rocognibion
to the fact that ﬁuﬁieiﬁi action 1z to be re-
garded az actlon of ths 3Btate for the purposes
of the Fourteenth ﬁmanam@nt are found in mmerous
cages which have Dean recently dseclded.

Among other cases cltsd are Twining vs Heow J@raaqu

{(9elf inerimination), Brinkerhoff-Farls Trust and Savings
Coe v ﬁiilig (the right %o be heard and defend suvbstantive
right), and Pennoyer v. Weff? (the right to be served with
cisation).

These caszsess do hold sbate judicial action Lo be “gtate
actlon® under the Fourteenth Amendment, but all in%alveé
procadural rights wnder that amendment. |

In numerous cages, this Court has reversed
eriminal convictions in staebe courts for failurse

of those courtas %o provide the essential ine

gredients of a falr hearing, Thus 1t has baen

held that convlietions obtained In svate courts

wnder ths dominablion of a mob are woid, Cenvies

tions obtalined by coerced confessicnay by the

vge of peorjured testimony known by ths progecu-

tion to be such, or wishout the effective

azgiatance of counsel, have also been held to be

exertions of state authority In confllet with

the fundsmental rights protected by ths Fourtsemth

Amendment.,

That statement by the Court along with the cases cited
’a%vexg%hﬁn& the proposition that In the past tha principle
that the actlon of a state court may be “state action” under
the Fourteenth Amendment was limited to cases involving pro-

cadural due process.

1?TWiﬁ§nr v. How Jersey, 211 U.8. 78 (1908),

lgﬁfiﬂk@rhe»waari& Trust and Savings Co. v. {111, 281
UsbBe BT3 1190 .
19

Pepnover v. Neff, 95 U.S. 714 (1878).
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The Court apparently reallzed that the cases ecited and
relied on do not support 1ts conclusion in the prinecipal
ease, for it gsald, "Bubt the examples of state judielsel action
which have been held by this court to violate the Amaendmentt!s
comnanda are not restricted to situatlons in which the judie
ei&l proceedings wers found in soms manner %o be procedurally

wmfair.® | | B

To substantiate that statement the Court cites Cantwell
v, Connecticut™ and Bridges v. Califernia.>> These were
eriminal actions. In emch instance the state was a,parhyg
thersfors, "state action” was cleer In any event.

~ The Court declared that fresdom from dlscrimination by
the states In the enjoyment of property rights was aﬁﬁﬁg ths
‘bésiu objoectives of the Fourteenth Amendment and thatb ﬁﬁa
Consbitution conferred upon no individual the right to demand
action of the state which results in the denial of squal praw
tection of the laws to other imdivié&alﬁ; It 1s suvbmitted
that thoze stabements were made upon the assumption that the
action of atate courts is "state action™ within the meaning
ﬁf the Fourteenth Amendment,
| | Perhaps the 3@&131 arémm@nt waa"ﬁhs éatermining;f&ﬁt@r
“afﬁér alls Certainly there is credliiable evidencs, in the
1light of the declaions relied upen by the Court, to suppors
‘the hypothesis that the Cowrt simply decided the case on purely

cantwel) v. Connecticub, 310 U.S5. 296 (1940).
®lpridges v. California, 314 U.S. 242 (1941).
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gocial grounds and then mearched in vain fer juﬂiai&i PEOCGm
dent to suvbstantiate bthe deglsion which it had alyéaéy
rendered.

L Like 1ts predecessor (Shelley's Gaaﬂlgg the new rule in
‘Shelley's case arises in a context of real property law, howe
ever, unlike the famous UYnglish cese, 1t has a potential
importance far beyond its lrmmedlate context.

Apparently Shellsy v. Kraemer is the first Supreme Courd
declsion to hold that state court sction, in the absence of
procedural defects, 1s “state action” within the meaning of
the Fourteenth Amendment, Under the logle of thls case 1f
any private soclsl group dscided to bar Negroes but Negroes

attended its meetings anyway, the calling of the loeel police
. foree to expel the unwanted guvesbs wouvld cﬁnatituﬁar”sﬁat@
action” and would make the di&crimi&atary excluslion Invalid.
If state court judgments in the absence of procsdural defects
are “state setion” within the meaning of the amendment, how
cen a state court enforce & wnion ﬂh@g'agy@éﬁaﬁt lest 1t dls-
7ériminat@ againgt a n¢n~aniﬂn worker? Would any contract of
| hire be enforcesble lest it discriminate against those who
%ér@~net hired?

“The Court's opinion has only ita own reasoning %o sup-~
“port 1%, ‘Hothing that this Court has ever declded or ssnotioned

gives 1t strgngth;”ﬁg

2%snelleyts Case, 1 Co. Rep. 936 (1681).

23 | ‘ |
Justice Frankfurter in digsent in Davils v. United States
328 U.3. 582, 603 (1946). ——— — rsEacinet
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ATter Shelley ve. Kraemer was decided, 5tata ewmrta conw
sistently denled Injunetive rellel Tor vielatian of regtrictive
covenants, but conflliet developed among the ztates as Lo the
effect of the decision on the guestion of whether eavaﬁ&ntaa
should recover damages for ‘b‘reacbn% .

The Supreme Court was soon confronted with the question
of whether a state court's awarding of damages for breach of
.a restrictive covenant constltutes “stebe actlion™ under the
Fourtesnth Amendment in the case of DBarrows v. Jagkaanﬁﬁ which
was declded on Jwe 15, 1953,

Petitloners aued at law for damagss for breach of racial

" restrictive covenant which provided that no part @f‘ the re-

gtricted realiy be umed or gcaugia& by any person not whelly
of the white or Caucasian race and that the restriction should
Ihe iﬁearparataﬁ in all ﬁaﬁdﬁ trangforring the yrayarty. Tba
Jﬁgrﬁ@mﬁnt wag agrsaed to e 8 covenant rmnﬁing with tbﬁ land
and each provision was far'tha benefit of all the laﬁsw

The complaint alleged that respondent viclabsd the tove-
nant by conveying part of the restricted realty withﬁm§ xﬂu
- wsorporating restrictions in the deeds, and by p@@m&ﬁﬁing»;
non-Cauvcasians to enter and ocoupy the premisaes, Ths triéi
court sustained a demurrer to the complaint, the Californis

Court of Appeals alflrmed, and the California Supra&a Court

v ; —
Welss ve Loaon, 225 S.W. (2nd) 1084, (Jo. 19&9} awarded
§a$; ﬁ@ﬂﬁ@&,"?%fi’ v, Naff, 52 ¥N.¥9, {EnﬁB 1@?1, (Hiﬂha;

1@51 ¢
gﬁggyrﬂﬁa v. Jackson, 346 U.S. 249 (1953).
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éffirmsﬁ, helding that an award of dsmages %y-a‘s%aza court
~ for breach of racial resmtrictive novenant constituted "state

actlion” which deprived the excluded elass of equal protection

. of the laws In vislsbion of the Fourteenth Amendment.

The Court ressoned that

Te compel respondent to reapond in demages

would be - for the state Lo punigh hsr for her

. falluvre Lo perform her covanant to conbinue %o
digcriminate agalinst non~Cauvcaaians in the use
of her property. The result of that sancblion
by the State would be to encourags the use of
ragbrictive covenants. 7To thal ﬁkt@ﬁ%, the
State would act Lo put its sanchion behind the
povenanta, If the State may thus pwnish ?@&@ﬁﬂﬁ@m%
for her fallure Lo carry out her covenant, she
is coerced Lo use her property Iin a ﬁ&ﬁﬁ?iﬁiﬂﬁ%ﬁfﬁ
manney, which in essencs 1z the purpose of the

- covenant. Thus, 1%t becomes not respondent's wolw
untary cholce but the 3tate's choles that ahs

. cbserve her covenant or suffer damages.

But as peointed put be Chief Justice Vinson iﬁ th& lone
ﬁiaaant in the ease, tho gult here was not %r@ughh agaim&t
the Negro purchasser but against the very person whoss solemn
premiaa h@ly@d be bring the covenant into existence. ?h@7
‘ ﬁlaintiffa ware agking only that the defendant do %hat @ha
éin turn had = rdght to ask of the plaimtif*gwwiﬁﬁamﬁify the

plaintiffs for the bringing sbout of an event ﬁ%i&h’ﬁh@ OGO g

-~ nized would cause injury. Defoendant had profited from the

- execubion of the covenmnt: pbservence of the covenant by

plaintiffs had relised bthe value of defendantls p?@pgétiﬁsg
By bringing sult for damages plaintiffs scught only to have
defendant disgorge thut whieh was galned at Lhe expense of

depreciation of plaintiffa?! properties. Certainly the defendant
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was not being coerced to continue Lo abide by the covenant,
for the covenant had already been broken snd the non-laugse
siana wore slready in uwndisturbed eﬁamﬁancy;gﬁ
i Ths concept of the contract which is ananfgfﬁaablé,‘y@t
not veld, is not new to Anglo~American law. However, the
previous inatances In whleh the ﬁcctﬁi&a has been applied
have involved contracts made unenforceable by either the
'-Staﬁuta~af Frauds or the 3tatute of Limltationss Such cone
,ﬁraata, eveon though wmenforceable, may s¢ill have some legal
operation, DPut the rule applied to restrictivse covenants is
different, in that it allows for no possible lepal operation
of the wenforceabls contracts. The Court has éamavimdiraaﬁiy
what 1t stoutly maintalns 1t has not done. It has renderad
the restrictive covenant vold for all practicable puryna@@.gq
The real basla for the decisiona in Shelley v, Kraemer
and Berrows v, Jackeon must have baen that the Court simplgl
felt that 1t was socially undesirable to enforce racial re-
strictlve covenants elther In equity or at law. Bub as
pointed out by Chief Juﬂtica Vinson in the latter case the

Supreme Court should set aslide 1ts predilections ﬂﬁ_éﬁﬁiﬁl

261% might be noted that there ls now on appeal befors
the Suprems Court an action for damages for refusal of private
cemstery to permit burisl of plaintiffs non~Caucasiasn husband
in a burial let purchazed by plainiiff undsr a contract ree-
gtricting burial privilezes Lo members of Cauvcaslan racse.

(Rica, v. Sloux Citvy lomorial Park Cemetery, Inc., 60 N.W, /2nd7/
1 Supreme Court Lfs, 2l le ' - T
Bl o5 1uiss. L.J. 170, (Mar., 1954),




polley and reat its decislona on the Constitution alone,

The concept of "state action” as now extended means that
evary privite contract partakes of ”ét&t@ agtian” the moment
Judielial aid 1s invoked %m_amfa:aa it. In the latter case
a digceriminatory but yslid contract betwsen private individuals
was held wmenforceable Leeauss its enforcement in a state
court discriminated against or denied the equal pra%agﬁign
of the lawa to third parties who were not before the Court.
Under that doctrine can any execubory conirset be enforced
without an examination by the state court to determine whether
- the partles have treated all outside persong with that scrupe
 ulous regard for fairness and equality which the Fourbeenth
Amendment demands of thoss who enjoy the public trust as state

efficianls?



 PART VI
CONCLUSION

. This atudy shows a vir tmaliy'camplata)aigiﬁ@agrégiggggf

;“itha traditional caﬁﬂﬁpt ot “state action® unéar‘tﬁaﬂﬁdﬁ@%@@nth

‘aanﬁ Flfteenth Amendments. If the Supreme Court maka& ﬂﬁy
‘”‘furﬁhﬁr axtaﬂa*an of the concept, it will have vir*ualiy
v?@&mheé tho point vhers it might asz well declare %hat if th&
- prohibited activity is carriasd on within a state, it is "state
:aﬁﬁiﬁﬁﬁ within the pﬂwvﬁaw of the amaﬂﬁmants. Certainly it

ia na longsr trus thft “?nﬁiviémal iavasian af 1néivi&aa1

; "ffriﬁht& iz not the aubject»mattar of the Amsnémanta.

The 01d concept of “staﬁ@ ﬁcbicn“ wag that 1t inﬁlud@é
‘only acts of agents of the state acting wnder the state's
authority. But we have saen %hat cagoag ap§lging the Cmnﬂtiu
txti@n ag a foderal criminal code have extended thea c@ncapt
‘%a incluﬁ& not only the acts of a minor stats sxficial acting
in deliberate vielation of hl& statels emmmamda, but also to
tho acts of an Individual who was not even on Lhe public pay=-
roll and who did not purport to act for his state--his only
- connection with the state was that hoe was licensed by a

miclpality.

In ths cases invelving electlions we have sespn that the
activities of traditionslly private mrgani#atisﬂa have been
broup ht within the inhibitions of ths amendments, The Suprems
Court in reaching 1ts desired results developed at least

three new criteria for finding "state metlon”: firat, 1f the



actlvity ls comprshengively reguleted by atate statubesy
sgoond, 1f the discriminetory action precludes the sxcluded
class from effective cholce; snd third, 1f the activity 1ls
considered ”§uﬁ1ieﬁ; the atate simply cannct divorce ibself
from auvech activity.

In the cases involving racisl resirictlve covenanbs we
have seen the "state action® concept extended go &3 to prow
hibit the atabte couvrt enforcement either in equliy or at law
of valid contracta between private indlvidusls., The pro-
hibitions of the amendments now cover net only procedural
rights but alse substantive rights as woll., Until recently
1t has not been recognized that any prohibition on "aiate
action” undser the amendments must inevikably impose a cor-
responding limltation on the conduet of private individusls.
in fact, even in the case of Shslley v. Kraemer tha Court
observed, "That Amendment /Ehe Feurtaant%? erects no shield
agalngt mersly private conduct howsver discriminatery or
wrongful,” Bubt the decision in the sbove case and ths ones
folleowing make it eminently plain that thils gensralization
muat be qualifled, since, 17 the nrivate conduet Iin quesiion
roqulres recourss to & stabe agency to make it effective, the
Fourteenth Amendment precludes such state aid.

| " As & necessary corollary to the disintegration of the
Sstate action” concept careful abudents of povernment should
rocognise the development nf ths most significant deviation
from baaic theory of constitutional zovernment since consti~

tutional government began. From the inceptlon of constitubional
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government the congtlitution hes beon considered az s device
adopted by the people Lo control the apents of goverrnment.
Control of Individualy by the government has beoen accomplished
b?‘%ha execublon of statutory and edrinistrative law onmched
by the government in esccordancs with the constitutionsl gresnt
of auvthority. The disintegration of the "stete action” cone
cept, together witk the Court's epplicstion of eriminal
sanctions to individusia who deprive other Individualg of
conatitutional »ighis, haﬁ pe?varteﬁ the Consbtitution to such
ﬁ_gﬁ wa.ent that it no longer performs its treditiocnal function
’éfyéﬁntrsllﬁng the agénts of government, but 1% has b&a&ﬁﬁ

a tool or weapon %o be ussd by the very géveraﬁanﬁ iﬁ created
%o control Individual citlizenz In thelir relatlong with onsg

anothar,



BILBELICGRAPHY

Pooks
Carr, H., K., Faﬁ@r&l}P?wt@atig% af C%vil Eigﬁtg: Qusst for a
Sword, Ithaca, New York, Cornell Univeraity Prems, 1947.

Clerk, T+ C. and Periman, P. B., Prejudice snd Property, Wesh-
ington, D. C., Publlec Affalrs ~1948,

Cushman, K. E., Leadlng Constltublonal Decialong, Eigétﬁ Edi-
tif}ﬁ, New Yo Py e gr El’@fts and C@*,« 1946,

Emerson, T. I+ and Haber, David, Politiesal and Clvil Rights in
th; United Siantes, éuffale: Tew tork, Dennls and Uos,
l §Qg& )

Hamilton, J. Ca, The Federalist, Fhiladelphia, J. B. Lippincott
Gﬁ?g » l%ﬁ% »

Konvitz, M. B., The Constitution anﬁi&ivil;&ighta* Hew York,
Columbis %nivsvﬂikg Press, 1947 g *

Unlted States Code Annotated, Title 18, Seciions zéi’aﬁé 242,
B¢, Paul, Wedt Fuﬁfisﬁigg Co., 19%0@ | '

Wiiﬁén, YWoodrow, Consbtitublonal Covernment in the ﬁnitaﬁrﬁtataai
Yew York, Columbia University rress, 1o0S8. |

Legal Articles

Barnatt, J. D., "What 1s State Actlon Under the Feourteenth,
Fifteenth and Nineteenth Amendments of the Constltution?”,
Oresgon Law Review, XXIV (1945), 287,

Bruce, A. A., "Racial Zoning by Private Contract in the Light
| of the Consbitution and the Rule Agalngt Reatraints on
Alienation,” Iliinois Law Review, XXI (1927), 704.

Brungon, J. Hey "Judicial Enforcement of Restrictlve Covenanta
as State Action,” Arkansas Law Review, III (1949), 96.

Clark, ?. C., ™A Federal Prosecutor Looka at the Civil Righta
Statutes,” Columbla Law Review, XLVIT (1947) 175,

Cohen, Julius, "The Scrows Case: Federal Protsction of Negro
fignts," Colurbis Law Review, XEVI (1946), S4.

77



78

Hale, Re L., "Rights Under the Fourteenth and Fifteonth
Amendments Against Injuries Inflicted by Private Indi~
vidvals,” Lawyers Cuild Quarterly, VI (1948}, 627.

MeGowmey, D. 0., "Raclel Residential Segregation by 3tate
Court Enforcement of Heatrletlve Agra@mantﬁ§ Covenants
or Conditions in Deeods !s Unconatitutionsl,” California
Law Review, XXXIII (1944}, 5.

Ming, ¥« K., "Raciel Reatrictiona end the Fourteenth Amend-
ment: The Restrictive Covenant Cases,” Univeraity of
Chicazo Law Review, XVI (1949), 203. T

Public Documents
Unlted States Constitution.
United States Statutes at Large, Vol, XV (Decamber, 1867 to
e THRtol T YUT (Desorbaw, 1869 to Harch 1871), XVIL
. (farch, 1871 to March, 1873), XVIII (December, 1873 to
March, 1875), Bogton, Little Brown and Co. '
Nowspapers :
"Segregation Lawsulls Termed Last Recourse,” The ﬂ&lgég
~ Hofming Vews, Jug@ o8, 1954, Part III, p. 1.
Casen
Baldwin v. Franks, 120 U.5. 678 (1887).
Barren v. Daltimore, 7 Pat, 243 (1833).
—Barrows v. Jackson, 546 U.S. 249 (1953).

Betts v, Drady, 516 U.3, 455 (1942),
™ Bridges v. Callfornim, 314 U.S. 242 (1941).
\‘§E££E%§%%§§fgﬁﬁiﬁ.§£E§E.§§§~§§E§Qﬁ§.ng v. Hill, 281 U.S. 673

*

 ~Bughanen v. Warley, 245 U.S. 60 (1917).

~ Cantwell v. Connacticut, 310 U.S. 206 (1940).
Chandler v. Heff, 298 F. 515 (1924).



i

79

City of Richmond v. Deans, 281 U.S. 704 (1930).
m Rights Cases, 109 U.S. 3 (1883).
Sgorrigen v. Bugkley, 271 U.S. 323 (1926).
e Davis v. United sjama! 328 UsS, 582 (1946)..
Bx W 3iebold, 100 U.3. 379 (1880).
Ex Egggg Virginis, 100 U.S. 313 (1880).
- Bx ggggg Yerbrough, 110 V.S, 651 (1884},
m__, 49 ¥, 161 (1892),
27 P, (2nd) 942 (1928).
‘ end, 205 U.8. 456 (1935).
Hague v. Cv I. Q., 307 0.8, 496 (1930).

Harmon v. Tyler, 273 U.S. 668 (1927).

" Herndon v. Lowry, 501 U.S. 242 (1957},
 Hodges v. United States, 203 U.S. 1 (1906).
| iémﬁa v, DBowmgn, 190 U.8. 127 (1903).

| \koahlar v. Fowland, 205 8,%. 217 (1918),

~ Lyons v. Wallen, 133 P. (nd) 555 (1942).

§;§®ah v. Alsbama, 326 U.3..501 (1946).

, xff’r ve Happersebl, 21 Wall. 178 {(1874).
g mwa v, United States, 178 T.8. 458 (1900}.

Negr v. Minneseta, 208 V.5. 697 (1931).

Newberry v. Inited States, 256 UsS. 232 (1921).
Nixon v. Condon, 286 U.3, 73 (1932).

. Nixon v. Heynden, 273 T.S. 536 (1927).

Palko v. Connectient, 302 T.5. 519 (1937).




80

Pennoyer v. Heff, 95 U.S5. 714 (1878).
Erie lipa v. };affx 52 Halis fﬁl‘lﬁ} lﬁ?l (195}}:
Powell v. Alabama, 287 UT.S. 45 (1932).

“Queenaboroush Land Co. v. Cazsaux, 67 So. 641 (19185},

Rige V. Slmore, 165 F. {2nd) 387 (1947).

Rige v. Sioux City Memorial Park Cemelsry, Inc., 60 W, (ona)
1107 (19537,

— sgrews v. Unlted States, 325 U.S. 91 (1945).

™ Shelley v, Kraemer, 534 U.8. 1 (1948).
Shellev's Casa, 1 Co. Rep. 936 (1581).

Slsushtor House Cases, 16 Wall. 36 (1873).
Smith v. ﬁl;wriﬁh%, 321 U.S, 649 (19&d}~
WV. ﬁséam, 345 U.S. 461 (1953).

‘%Twmigg v. Now Jersey, 211 U.5. 78 {1908).
United States v. Bathpate, 246 U.S. 220 (1918).
:gwmuﬁ‘§§gggg v, Buntin, 10 F, 730 (1882},
United States v« Classle, 313 U.3. 209 ){1943.3.

United States v. Crulkshenk, 92 U.S. 542 (1875},

United States v. Gradwell, 243 U.S. 476 (1617),

United States v. Harris, 106 U.S. 620 (1882).

Inibed States v. Mosley, 238 U.S. 283 (1015).
United Stetes v. Reese, 92 U.3. 214 (1875).

United States v. Stone, 188 F, 836 (1911).

Upited States v. Trisrweiler, 52 F. Supp. 4 (1943),
. Upited States v. Willlsms, 341 U.S. 70 (1951).
Virginia v. Rlves, 100 U.S. 313 (1880).




=53

Wolss ve Logon, 225 5.9, (2nd) 1054 (1949},
Weat v. Bllley, 23 F. (2nd) 177 (1929),

West Virainla State Doard of Zduocation v. Barnette, 519‘%*3*

624 (19430, -

Whgta v» Co @ar&ttc fonvention of Harrig Cown z, 60 F.
{ond)

P24 B

Da

(
Williems v, United Staves, 341 U.s. 97 (1951).

Y
Ygatt v. Adsiy, 110 So. 801 (1926).



