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| ”' BUSING STUDENTS TO OVERCOME RACIAL SEGREGATION:‘
IN THE PUBLIC SCHOQLS . :
'L_This will refer to your:reqnest.fdrdinformation on the‘ousiné{d;d.-"
of stodents.to-overoome rsciai’segregstion in the publiedschools.T. |
| '.‘The madnsprlng of the subject of school desegregatlon;f”
of course,‘ls the Supreme Court' & rullng in 1954 that compuisory d
.”'_lsegregatlon of the races in-the publlc schools is 1nherently unequsl

o and a denial of the lith Amendment s equal protectlon of- the law

' gusrantyf Brown v. Board of Educatlon (frequently called Brown I)
347 U, S 483, In Brown I the Court effeotlvely repudlated the

separate but equal” doctrlne of Plessy V. Ferguson, 163 U.S. 537

':(1896), and held that regardless of the 51mllar1ty of 'the- phy51cal id
fac111t1es, separstlon by race was E__ se 1nequallty condemned by |

o equal protection of thellaws. The follow1ng year, in Brown II the

" Court set out the oompllance formula of all'dellberate speed'"

" Brown v;-Board*of Educatlon, 349 TU.S. 294 (1955), thus deferrlng full

d,reslisation-of‘the present right announced in EEEEE.I 1n order to -

_'give ”dual'schooiv jurisdietions tine_to“make the difficult transi—'f
tion tola desegregated systen;v;The Court,ststed_thst thedlower Eederslh“
Courts_exercising equitabledjurisdictien'wouid[continue‘to Suoervisetf

these efforts.
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When dealiﬁg‘With'this whole subject oﬁ'sﬁhobl.éesegreéa~_
Jtion, a:numbe: oﬁ-impartant.poinﬁs ﬁﬁst bélképt in.mind:. rirst, the".
" distinction between'gg_iggé.and QE.EEEEQ ségregation; ‘and;.éecond, f'
.the differeqce‘betw@en fedéfal.action.tm.desegragate‘the schools in
‘.confbrmity"witﬁ Ezgﬂg‘aﬁd its pr§geny and the Office of:Education
.éfforszto”implement'and administef schocl assistance p%ograms in
" conformity with title VI of the 1964 Civil Rights Act, P.L. 88-352;
42 U.S.C. 200 (d). . Pg_igzg.segrégation ordinériiy,dgscribes-the.
g.Situation-ﬁhére Sepgration'of the races is compelled by law or actioné“::
 taken under:thé color of law. _Qélﬁgggg segregation.dggdribeé thosé 
casesfwherg_racial_ééparation is afrived'at'adveﬁtiﬁiduSly or by

chance, that is to say, by factors other than law."The formér.waé

céndemnealin Brown v. Board of_Educaéion,.supra, Vhile thg_Sﬁﬁreme
.Court ﬁas“refused;'to_&ate, to.review any bééé réiéing_theIiSSQe qf- 
.the duty iﬁpoéed by.tﬁe 1l4th Amendment to correﬁf the effects.of'ﬁ
Q_E_lfégtg_g_ segregation. | | o

| lIﬁlthe middlelsix;ies;,the Court.Eegén to.maﬁiﬁest impatieﬁce_n”"
with school aeéégregétiOn efforts.charaétefizeﬁ'by'sbme commantaﬁbﬁé_ 
as "all &elibération.and no s'p;f.e'ecl.'.i In‘l§65; the Court ruled that thél""

delay implicit in the phrase ”all,déliberate speed" was no longer

“toleréble.”“Bradley v. Schocl Board of City of Richmond, 382 U.S.

.~ 103 (1965); Rbgérs v. Paul, 382“U.Se 198 (1965). More'reCehtly, in

Alexander v.QHo1mes County Board of Education, 396 U.S. 19 (1969), a
unanimous Supreme Court decreed immediate compliance to be ‘the

governiﬁg formula for meeting the requirement of Brown I.,"[C}ontinued‘»f

hER
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oeratlon of segreéated schools under a standard of allowing
: "all dellberate speed” for desegregation 1s no longer constltutlooally.
,JJpermissible.' Under eXpllClt holdlngs of thlS Court the obllgatlon s
of every .gghool 'disf;rig.’é“ is to ,temimate dus.l _sch@@.l systeme_ et
.onoeeand ro operste now.and oereafter oniy unirary'schools,” p;.20.
“Court orders 1nvolV1ng varlous—Southern school dlstrlcts establlshed '
| February 1, 1970 to be the.target'date;_ Some sohool district
‘sofficials and some_coorts ordered'busing.asothe quickest way of:meeting‘:-
'thislobjeerive. _Busing has frequentlyxproven to.be the lesst-expenf o
sive aslwell ss the most.immedisre method of desegregating poblicd..
schools} | . |
It‘shouidrbe noted thar-the issue of busing does nor_appesrds
in the cases as an.issue separate and distinct‘in itself. ' That is,
:_in the usual instance, the eourt hss ordered busing whére_ﬁetesssry'
_;ro.the impiementatioo of a'oroposed'plan of desegregarion subsequeot
"to a specific‘finding_of the:existence of préscribed ég.igzg segreéatioo;Q
' Indicatiﬁelof'the scope and effeot of the.typicsl.judicially_ordered
“busing~provisioh is rhSt oonrained in the‘eourr‘s decree in United

.'States V. Jefferson County Board of Educatlon 380 F. 2d 385 392

. (C A. 5th, 1967) wherein the order read

L) Transportatlon. Where transportation is.
- generally provided, buses must be routeéd to the
_maximum extent feasible in llght of the geograpnic
' distribution of students, so 'as to serve each
_ student choosing any school in the system,
. Every student choosing either the formerly
white or formerly Negro school nearest his
residence must be transported to the school



hsegregatlon were reflected in the unlrac1al compos1t10n of certain-

in each school approx1mated the ratio in the entire systen, rouOhly

city while the majority of white children resided in‘the suburbsn

Thus, the effectuatlon of the desegregatlon order required the board.*

to which he is assigned under these provisions, -
" whether or not it is his first choice, if that co
'school is sufflClently distant from his home to .
make him eligible’for transportation under
¥ gemerally applicable transportation rules.

In other words, if transpertation is necessary to.carry4

children. to the schools to whlch they are 3551gned pursuant to a

- court ordered plan of desegregatlon? school dlstrlcts are under an

-fobllgatlon to provmde_lt, As a-further example, the court 1n‘E111s

~v. Board of Publlc Instructlon of Orange COLnty, Tlorlda, 423 F.o2d

.h203 (C A. 5th 1970) held that where vestlges of state 1mposed

schools maintained by the dlStIlCt ‘the: school dlstrlct must prov1de

'transportatlon for all ellglble students under a court—ordered nelgh—‘h

borhood student,assignment plan.

In Swann v, CharlotteuMecklenberg Board of Educatlon,”

403 U. S. 72 decided on Aprll 20, 1971 the Supreme‘00urt deoided

-that-the achievement of a unitary'school,system” required_the:s;hool.‘L"

board to assign pupils.to‘schools so ' that the.vhite—blaok‘pupillratior:"‘

79/ to 21%. Most of the black children were ooncen;rated in the inner

o a551gn black chlldren to the outer c1ty and suburban schools and -

" the white children.to the-inner city schools,.requiring“transfers;oflﬂ s

several miles.



courts possessed : "Substance, not semantics,‘must ‘govern ..
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In- addressing ‘the need for transportation of- students,

‘ :the Court stated that "Desegregetion plans cannot be limited to the B
“i*walk—in school " Approx1mately 39A of the pupils in the United .

% States, the opinion continues, are transported by bus to school every

day;~ The plan ordered by the district judge in. Swann provided for:' |

”Hshorter trips than the trips regularly scheduled by the board _d?~
‘,‘“the District Court s concluszon that aSSignment of children Lo, the T
-hschool nearest‘their home serVing their grade WOuld dot produce an=‘}f!:"”

o leffective dismantling of the dual system is supported by the record " _,d.tlftzjl

Nevertheless, cautioned the Chief Justice, the lower courts

should conSider all the factors in weighing an order involVing bu81ng o
fiVThe health and age of the children must be taken into account and thefif
'"f trips should not be S0 long as to impinge on the educational process.l='

"f:But buSing is Within the remedial powers of the district courts.

',courts, the Chief Justice concluded but words were inadequate to

:dr_define clearly the powers and the ways of exerCiSing them which the

During the proceedings in the Charlotte—Mecklenburg

L“litigation, the North Carolina legislature passed an anti—buSing law'[fffl”w."'

and actions were brought in state court to enjoin school board

- cOmpliance Wlth any COurt-ordered-buSing. The plaintiffs in the {d~
ﬁfudesegregation action therein sued to VOld the state law and a’

:three—gudge federal court held it unconstitutional 312 F Supp 502

‘ (D.C.W;D.N¢C.~1970); In North Carolina State Board of Education v.

P
;,,.‘-,.

'These were .some of the factors to be used as guidelines by the lower
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Swann;'No;_498, the Court, again in an Opihioﬁ by the Chief Justice, .

affirmed.

If a state—lmposed llmltatlon on a school’ $
authority's discretion operates to inhibit
., or obstruct the operation of a unitary school
system or impede the disestablishing of a
dual school system, it must fall; state
‘policy must. give way when it operateb to
_hinder federal cons tltutlonal guarantees.,

) The law wauld obstruct operation of desegregatlon plans by its llm1ra“.. ‘.

tion on bu51ng, and by 1ts prohlbltlon of Laklng race into accouqt Fy

_'the_sqhocl board;1t Would impose a false standard'qf”"neutrality”

: which_wbuld reduce'the effectiveness of any‘temedial plén.

- The fcreg01ng is reflective of. the JUdlC;&l evolutlon of the‘ﬁ

Supreme Court mandate in the Brown decision (suEra) as the same relateaf-_ ~

to the issue of busing. Further con51deration of the subject as -

affected by pertinent-federal.legislation may now.be helpful.’

_ Concern with ‘the pabe‘of school desegregation, inter alia,

.léd‘Cdngress'to enact the ”Civil Rights Act of.l964 " supra. ‘Two

~tities in Lhat act. have 51gn1f1cant 1mpact on the aubject."Title'IV

p¥0v1des a public rgmedy by authorizing the Attorney:General}to bring
schoél desegfegation:suits in'the:pame of the ﬁnited Stétes_if certain
jurisdictional fequisites are met, the‘our papef on Title'Iv annexed
tq this report). .Cbngress also_qu;e into that title a ﬁuméer'éf

limitatiqné which were intended to preclude Federal corrective efforts.

‘to redress racially segregated conditions in the'Nationfs public schools-

and colleges. Thus, it defined "desegregation" to mean,
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- The assignment of students to public schools and .
within such schools without regard to thedir race, -
. color, rellglon, or national origin, but "desegre-
gjgatlon shall not mean the assignment of students
to public schools in order to overcome racial
imbalance. 42 U.S. C 2000 c (b) (Emphasls supplled)

~In another sectlon of Tltle IV5 whlch authorlzes the noted actlons by
the Attorney General to achieve desegregated schools Congress includeo5
:a proviso ;thatrnothzng herein shall empower any_official.or court:of )
L }the,UnitediStates-to.issue any.order seeking to‘achieve-a racial'. |
..xbalance in any school by requlrlng the transportatlon of puplls‘or
‘students from one school to another or’' one school dlstrlct to another
:"1n order to achleve such rac1al.balance,ll.” 42 U S, C 2000 c-6'
H-Flnally, in the 1ast sectlon of Tltle IV (5410) Congress_approved--‘°
{the follow1ng language. | |

| | Nothlng in thlS title shall prohlblt class1f1-'

-cation and assignment for reasons other than
race, color,_rellgion, or national. orlgln
The aforementloned llmltatlons in Title IV with. regards to

transportatlon (bu51ng) must be examined w1th rererence to the other
prov151ons of the ClVll‘nghtS Act. Flrst; the prlnc1pal llmltatlon :g,-5
expressly on busrng students arises in the context of the Attorney
lGeneral_s school desegregatlon authorlty. In brier, giving that sectionll
La llteral readlng,lthls llmltatlon on the courts appears to pertaln |
when and only when the suit rs flled by the Attorney General Further,::;
S it Wlll be observed that the llmltatlon in both 42 U s. C 200 c (b) |

and 2000 c-6 apply to corrective efforts to redress' racial‘imbalance;”'

‘This phrase, both-in ordinary'parlance and in the‘floor debate on
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Title IV generaliy ‘has reference to, if not synonymous w1tn,

"de facto or advennitiously cauaed segiegation, ‘not de Jure oegfegaiion. S

-Title VI provides that "Tnlo person‘in the Unitea’States
nhall on t:hn ground nf M{,@J C‘;Ol@ly or naLiQHa,_L origin, ‘be excluded

from part1c1vation in, be denied the beﬂeflub of, or be,subjected to

-idiscrimlnation under any program or act1ViLy receiving Federsl financial
-assistance.™ _In order to implement the provisionSjof_Titlerl, every
 federal department or agency dispensing federal aid to-any program on

activity is authorized to develop and issue, after presidential

approval, rules. and regulétions consonant ﬁith‘objectives of the statuté

under which the assistance is granted. Pursuant to this requirement,

.HEW'S Office of_Education'estaBliShed minimum desegregation standards

for schools seeking federal aid. 30 Fed. Reg. 9981 (l965);"superseded‘
by 31 Fed. Reg. 5623 (1966). Under the guidelines each de jure
segregated‘school districtfis required'to.éubmit either a final Courf"u-”‘

order requiring desegregation or a voluntary plan for desegregatlon

f,;accentable-to the CommisSioner owaducation. The voluntary plans——-'

_generally, geographic attendance zones and freedom of choice--had to.

conform to standards established foi the desegregation of a school K

_system - The 1966 Guidelines which included a test of effectivénéss
for the freedom of ch01ce plans did not create new desegreﬂation

.plans but formalized plans_utilized since Brown,'gNor do'tney 1mpose

busing. Busing, however, may be used to effectuate a desegregation

‘plan for a former dnal‘school‘systém. Failure to meet the requirements
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of Title VI 1ays the groundwork for eventuel furd- a581stance cutoff,
 This does not mean that the school dlstrict 15 free to dlscrlmlnate
‘ however elnce thls is condemned by Ezggn.. The:sole_choice.in_this
oonneotion is whether a eohool drstrict deseg eéatee with or.'@r'ithout.‘ _'
' federal_assistance.:i. |
.:To:sum upi: (1) schoolzdistricte in ereeo.that had com;.

‘pulsory school segregatlon by | race in 1954 must take steps.” to
convert to a unitary systéem in which racial discrimination would bef

eliminated_root and branch," Green v. School Board of New Kent County, .

1390 U.S. 430, 438 (1968); (é)lscnool districts inesome_instances&have.
adopted bnsing or:heve been orderéd to‘bns'by the courts, and such

remedial measures have been expressly sanctioned by;a fecent Supreme -

Court decision. ' Swann (supra);’ (3) presently, there is no Supreme
Court pronouncement respectlng the constltutlonal need, 1f'any, to

correct de facto segregation or bueing efforts directed thereto.

{ *

Charles V. Dale

Legislative. Attorney

Februazy: 9, 1972
Ext. 6020



