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'bv the end-of the fiscal year,

THE IMPOUNDMENT CONTROL ACT OF 1974

- Summary and Background

The Impoundnent Control Act is Title X of the Congressional Budget and
Impoundment Contrel Act of 1974, It was enacted into law on July 12, 1974 .
and took effect on that date, The purpose of this report is to provide a
section by section legislative history and analysis of the Act as well as to
describe its.early implementation. This report generally covers implementation
through the first session of the %4th Congress, It thus‘encompasses 15 months
of experience with the new procedures, sufficient time to discern pattetns of
implementation by_Congtess and the Executive Branch,

Title X of the Congressional Budget and Impoundment Control Act estab;
lishes a procedure for congressionsl review and control of impoundments. It
also amends the Antideficiency Act to limit the purposes for which reserves
may be established. Under the new law, funds may be withheld (that is, re-
served from apportionment) only for contingenc1es .or when they no longer are
needed . because of changed requirements or efficiency of operations.

Title X distinguishes between the rescission and deferral of budget
authority and applies different procedures to each. Rescissions may be pro-
posed when the President does not.anticipate any future need for the funds or
when the withheld funds would lapse if not obligated before the end of the

fiscal year. Deferrals are to be proposed when the President anticipates

' future but not current need for the funds. The President may not propose

~ the deferral of one-vear money for the full year or funds which would expire

For both proposed rescissions and deferrals,
the President is to transmit a special message to Congress providing certain

required information concerning his action,
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In the case of rescissions, ths funds must be released unless Cengress
approves the action (by means of a rescission bill) within 45 days of contin-
uous session after it has been notified by the President. 4 rescission may
be- approved in whole or in part and a rescission blll can encompass several

Presidential actlons In the case of proposed deferrals, the President's

‘action may continue unless disapproved by either the House or Serate. There

is no time limit for congressional disapproval of a deferrzl. However, the
House or Senate cannot amend or only partly disapprove a President's proposed
deferral. |

The new law gives the Comptroller General'responsibility for overseeing
implementation of the impoundment controls. The Comptroller General must
inform Congress if the President has failed to report.an impoundment or if =
proposal has been improperly classified. In addition, the Comptrolier
Genéral is to review thé facts, legal authority, and probable effeet of each
proposed rescission or deferral and submit his findings to Congress. Finally,
the Comptroller General igs émpowered to bring suit to enforce the new impound-
ment procedures.

Title X establishes special floor procedures for the considerstion of
rescission bills and impoundment (deferral) resolutions in the House and
Senate. It also has a clause disciaiming any intent to ratify or approve any
impoundment, assert or concede a power or limitation on the Pregident or Con~
gress, affect the claims of parties to impoundment litigation, or supersede
any provision of law requiring the obligation of budget authority.

Development of the Legislation

Although the impoundment of funds is not a new practice--some historians
trace it as far back as 1803 when President Jefferson did not spend funds
appropriated for gunboats--the new law establishes the first procedurss for

congressional coﬁtrol of this type of executive action.
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The common iﬁgredienﬁ of all impoundments is the failure to spend funds
appropriszted by Congress, but as a leading fesearchef has commented, impound- -
ment "comes in many shapes and colors, legitimate in one case and highly
suspect in anothér.";/ In recent years impoundments have become increasingly
controversial because funds have been withheld in ordér te substitute exe-
cutive policies for those established by Congress. Many impoundments are
noncontroversial, invelve no deviation from legislative policy, and repre-
sent only the saﬁings made possible by efficient operétions or the prudent
reservation of fundé for future contingencies. These routine impoundmeﬁts
are authorized by the Antideficiency Act which was initially passed to
ensure that Federal agencies do not spend at a rate that would necessitate
deficiency appfopriations. That Act—-prior to its amendment in 1974
authorized the establishment of reserves for contingencies, to effect
savings through gredter efficiency of operations, or because of develop-
ments which occurred after the appropriations was made.g/

However, imboundments have another use which goes beyond roﬁtine finan-

cial management and involves efforts by the President or his aides to alter

the programs and policies adopted by Congress. Policy impoundments are of

. comparatively recent origin and were first applied on a large scale during

World War IT when President Roosevelt curtailed public works spending on the
ground that the resources were needed for the war effort. During the 19508
and 19608, there were a nuuber of sharp controver31es over the refusal of

successive Pr851dents to spend money on weapons systems authorized by Congress.

_/ TLouis Fisher, "Impoundment of Funds: Uses and Abuses, " 23 Buff. I.. Rev,,
142 (1973). :
_/ 31 U.S.C. 665.
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These executive~legislativelconfrontations involved the President's cohsti—
tutional role as Commander-in-Chief and were limited to a narrow range of
issues, generally the procurement of a particular weapon. During the Viet-
nan War, there was a broader use of impoundments as President Johnson
ordered the deferral of billions of dollars of spending in an effort to
restrain an overheated economy. lHowever, these actions were taken in con-
sultation with congressional leaders, were generally of a temporary nature,
and did not provoke a confrontation between the two branches.z/

Following the 1972 elections, President Nixon embarked on a large scale
‘impoundment of funds from programs which he wanted to terminate ar curtail,
According to some estimates, the Impoundments--predominantly for policy pur-
poses——totalled in excess of $18 billion, double the amounf acknowledged by
the administration and are far above the comparable action of any previous
President.é/ The justifications advanced in support of the President's
action centered on his obligation to manage the ecbnomy'prudently and to
abide by the_statutory debt limit imposed by Congress. However, the impound-
ments were not applied across the hoard to all programs. Tefense programs
were spared all but routine reserves while dozens of domestic programs
.suffered deep cuts. Half of the $18 billion authorized by Congresé for
water treatment facilities was impounded on Presidential order, A moritorium
was imposed on-subsidized housing progr;ms,'disaster assistance was cutback,

rural and community development activities were suspended. Almest $2 billion

appropriated for the Departments of Labor and HEW was withheld. Among the

2/ See Louis Fisher; "The Politics of Impounded Funds," 15 Ad. Sci. G-,
361 (1970). :
See Allen Schick, "Presidential Impoundment of Funds, " memorandum to
Congressman Robert Leggett, 119 Cong. Rec. E 1586 (daily ed. March 15,
1973} . '
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agriculture prégrams ticketed for elimination or curtailment were rural en-
* vironmental assistance, riural electrification, water and sewer grants, emergency
| farm loans, and the watér bank program,
- Dozens of Eouft suits were‘brought during 1973 and 1974 to compel the re-

lease of impounded.fuﬂds. Most were decided against the Administration but the

- @ " cases generally were judged in terms of particular statutory provisions and

they therefore did not test the constitutional power of the President.éf The
U.5, Supreme Court heard arguments in two challenges to the Impoundment of water
treatment funds, but its déciéion was made in 1975 after the new‘law was in
effect. In a unaniﬁous decision that rested on statutory construction rather
than constitutional interpretation, the Court held that Cbngress had not pro-
vided the executive "Wi;h the seemingly limitless poﬁer to withhold funds from
allotment and obligation.“gz_ |
Dozens of bills dealiﬁg with the impoundment problem were introduced during
‘the 93d Congress. in the Senate, the leading bill was S. 373 (introduced by
Senator Ervin) which'wés reported by.the Senate Committee on Gévernment Opera-
tions on April 17, 1973 and passed the Senate on May 10;1/ 5. 373 subsequently
also passed the Senate as a rider to the Par Value Modification and the Debt
Ceiling Billé; but in‘both cases it wés droppéd in conference.EI The main
feature of $. 373 was a fequirement that the President notify Congress whenever
he impounds funds and that thelimpoundment cease unless it was approved by con-
" current resolution;of Congress witﬁin 60 days. Congress could disapprove any

impoundment by concﬁrrent resolution during the 60-day period and the funds

. fj See Louis Fisher, "Court Cases on Impoundment of Funds: A Public Policy
.Analysis," Congressional Research Service multilith 74-61 GGR (March 15,
1974), and Stuart Glass, "Presidential Impoundment of Congressionally Ap-
propriated Funds: An Analysis of Recent Federal Court Decisions,” Congres-
- sional Research Service multilith 74/82A (March 25, 1974). .
6/ Train v. City of New York. 420 US 35 (1975).
7/ S. Rept. No, 93-121 (1973), '
8/ The Par Value Modification bill was S. 929; the Debt Ceiling bili, H.R. 8410.
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would have to be released at once. S. 373 also had a ceiling on fiscal 1974

expenditures, but this title would have been applicable only to a single

fiscal year, -
. g In the House, Cdngressman Mahon introduced a bill (H.R. 5193) to prohibit
an impoundment if both Houses of Congress pass a resolution of disapproval with-

" .g . o in 60 days, A élean bill, H.R. 8480, was feported,by the House Rules Committee

~on June 27, 1973 as a substitute for the Mahon proposal 2] As passed by the
House on July 25, 1973 H.R. 8480 provided for the cessation of any impoundment‘
disapproved by either the House or the Senate with1n~60.days. It also had a
one-year spending ceiling. The House and the Senate werenot able to reconcile
their differenceé:in cdnferénce and after only one meeting,\the conferees de-
ferred action on the impoundment legislation ﬁending considération of the
congressional budget bill. | |
" The Houée Rﬁles Committee attached a modified vefsion of H.R. 8480 as a
~separate title fp H.R. 7?30, the budgét bill:lgl During House consideration
of H.R. 7130, a floor améndment to delete the impoundment title was rejected
_ by a vote of 186?221.3317 However, S.‘1541, as reported by ;he Senate Government
.Operations Committee;did not ;ontain any impoundment ﬁrovision. A number of
Senators felt that they should not risk a House-Senate deadlock on budget reform
:because of differencés'over'impoundment and that.no action was preferable to
: the single-House véto eﬁdorsed by thé House. But other Senators believed that
the lack of'én‘impoundment control featuré in S. 1541 would place the Senate at

a disadvantage during a conference on the congressional budget legislation.

9/ H. Rept. No. 93-336 (1973). :

TO/H. Rept. No, 93-658 (1973). Title II of H.R. 8480 limiting fiscal 1974 ex- -
penditures was not incorporated in H,R., 7130. In addition, adjustments were
made in the power of the Comptroller General to bring a court action to enforce
the impoundment controls. Finally, as passed by the House, H.R. 8480's im-
poundment provisions would have been effective only for one year. H.R. 7130
made them permanent.

11/119 Cong. Rec. H-10706 (daily ed., December 15, 1973).
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A new approach to impoundment confrol was offered_in S. 3034, intro-
duced by Senatof FErvin and_incérporated into 5. 1541 by the Senate Com-
mittee on Rules and Administration. S. 3034 restricted the purposes for
which reserves may be established under the Antideficiency Act, prohibited
the use of reserves for fiscal policy purposes or to achieve less than the
full scope and objecqives ﬁf programs funded By Congress, and set a procedure
for the Comptroller General to bring suit to enforce the Impoundment controls.,
In the eyes of its sponsors, S. 3034 differed from all previous approaches in
that "whereas those tearlier} bills undertook to grént the President a limited
power to impound fuﬁds," 5. 3034 "would prohibit the practice altogether ex-
cept for the very nérrow managerial purpcses permitted in the Antideficiency
Act."ig/
| The conferees combined elements of the S. 373 and H.R. 8480 into Title X
of the Congressional Budget and Impoundment Control Act of 1974. The amend-
ment to the Antideficiency Act was adapted from S. 3034. Also, impdundments
were divided into two types: rescissions and deferrals. The procedure for
resciésions comés close to the concept of §. 373 in that a rescission pro-
posal requires approval by both Houses of Congress. In the case of deferrals,
the procedure conforms to that adopted in H,R. 8480 and later incorporated in
H.R. 7130 in that the deferral prevails unless disapproved by either the Senate

or the House.

12/ 120 Cong. Rec. $-1955 (daily ed., Feb, 21, 1971). Remarks of Senator
Ervino
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IMPLEMENTATION OF THE IMPOUNDMENT CONTROL ACT

The Impoundment Control Act became effective on its date of enact-

ment, July 12,’1974. Three days later, the finel report under the super-

. 13/
--ceded Federal Impoundment and Information Act was submitted to Congress.,

"The first rescission and deferral proposals pursuant to the new law were re-
ported to Congress on September 20, 1974. Much of the delay was due to

the fact that during the interval between enactment and activation of the

G R A

'impoundment_conttol process, Richard Nixon resigned as President and was

e s

succeeded to office by Gerald Ford,

While the:e.wae much confusioe and controversy when the new process
was initiated,'impoundment control has settled into a three-stage process
involving presidential recommendations and reports; Comptroller General §
: ' review, and congressibnal action. At each of these.stages, Congress has 5
| been éonfronted with a great amount of documentatiqn and paperwork, much
requited by the law itself, and some growing out of the manner in which
it has been implemented. Each propose& reseissionror deferral ﬁust be
accompanied by a Presidential explanation and the Comptroller General must
review the ptoposal'and inform Congress_of his findings.' In addition,
ﬁany of'the impquﬁdmeﬁt proposale have sputred the introduction of resolu-
tions and otherklegislative.measures. By the close of the first session

of the 94th Congress (the cutoff date for this report), hundteds of re-

13/ Title IV of Public Law 92-599 was repealed by section 1003 of the
Impoundment Control Act,
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scission and deferral messages had been submitted to Congress, the

Comptroller General had forwarded more than 40 communications, half a

 dozen bills had been considered, and more than 100 impoundment resolu-~

tions had been inrroduced in_the House and the Senate, Most of the
particulars with regard to these actirities are discussed in the section
by sectlon analysis .of the Impoundmenr Control Act. This section of the
repotrt provides an overview of the first 15 months of operation under the
Act. ”

Rescissions. During fiscal 1975, the President proposed 87 rescissions

‘totalling $2,732,678,218 * This amount takes into account supplemental mes-

sages revising a number of the original impoundment proposals. In addition .
to these Presidential submissions, the Comptroller General notified Congress

of two rescission actions not reported by the President and he reclassified

gseven reported deferrals as rescissions.The four reports of the Comptroller

General added $1,559,813,000 to the list of proposed rescissions, raising
14/
the total during flscal 1975 to $4 292, 500 218, Congress enacted three

_rescission bills during the fiscal year——Public Laws 93- 529 94-14, and

94 15. The 39 rescissions approved in these measures totalled $391 295 074
less than 15 percent of the amount proposed by the Pres1dent and only about
9 percent of the adjusted amount reported by the Comptroller General.

- During the first six months of fiscal 1976, the President proposed 27

 rescissions totalling $2,341,569,655. Approximately $35 million of this

amount involves funds. appropriated for the July-September 1976 transition

period. Tﬁo rescissions--$62.5——were approved in Public Laws 94-~111

14/ In order to avoid confusion, the amounts used in this report are derived

from tables prepared by the staff of the House Appropriations Committee
which has developed a computerized system for tracking impoundment actions.
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| 15/
and 94-134. However, the 45-day period for many of the proposed rescis—
sions 449 not expire during 1975, s=o they were carried over into 1976,

between the period covered by this report, A summary of 1975 and 1976 rescis-

sion proposals and bills is presented in Tables 1 and 2.

9 . In responding to rescission proposals, Congress appears. to have drawn

a falrly clear distinction between routine and policy impoundments. Wlth

few except;one, Congress has approved routine rescissions involving no
change in government- policy, such as when funds no longer are needed to
accomplish the purposes for which they were appropriated. In cases of
policy rescissions, when the President has sought to eliminate funds
appropriated in excess of his budget_requeets, Congress generally has re-
fnsed to approve the rescission. Congress has not wanted to give the

President a "second chance" to accomplish by means of the new impoundment

process that which it had denied to him only weeks or months earlier in'
the course of the appropriations process. The 85 percent rejection rate
indicates that the President was repeatedly rebuffed in his efforts to
convert impoundment control into reordering the budget prloritles estab-
1ished by Congress. However, the fact that 45 percent (39 out of 87) of
the FY1975 prbposals eventuated in a rescission indicates that many of
the rescissions did not involve substantial queetions of policy. -Most

of the routine cases concerned comparatively small amounts of money while
the policy impoundments often dealt with very large amounts, The median
amount proposed for rescission in the approved cases was less than $3

million; in the rejected rescissions the median was $14 million.

15/ P.L. 94-134 1s not a standard rescission measure but the 1976 Department
of Transportation Appropriation Act. A provision of the Act rescinded
$25 million in accord with the President's proposal but provided $10

- million in new funds for the same program. Hence, the net rescission
attributed to the Act is $15 million..
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TABLE I

. SUMMARY OF RESCISSION ACTIONS

Source: House Appropriations

Committee

Number Proposed Amount Proposed Amount Rescinded
Presidential Message B7 | $2,732,678,218 $391,295,074
GAO Reclassification 7 415,313,000 0
GAO Notification 2 1,144,500, 000 0
FY1976 (Through
December 31, 1975)
Presidential Message 27 2,341,569,655 62,500,000




Bill

H.R. 17501

H.R. 3260

H.R. 4075

H.R. 6573

H.R. 9600

H.R. 8365

(DOT Appro-
priaticn)

CRS~12

TABLE 2

RESCISSION BILLS CONSIDERED BY CONGRESS

Rescissions Covered Amount Proposed

Source: House‘Appropriatidns Committee

VAmount Rescinded Public Law
R75~1 through R75-7 § 672,116,092 $131,481,000 93-529
R75-8 through R75-46 949,443,172 243,359,370 94-14
and D75~48
R75-47 through R75-81 1,248,674,954 16,454,704 94-15
and D75-141 through
145, and D75-148
R75-83 through R75-86 238,323,000 0 -—
R76-1 through R76-8, - 188,888,000 47,500,000 94-111
except for R76-2 :
R76~2 25,000,000 15,000, 000 94-134

e A ST 08 b an i 1 e 12
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Further confirmation of this distinction between routine and policy

impoundments derives from a close examination of the 39 fiscal 1975 cases

. in which Congress approved a rescission. In 24 of these, Congress rescinded

precisely the amount proposed by the President. In another ten cases--all
involving opefatibn and maintenance accounts of Defense Department agencies—-
Congress rescinded exactly half of the amount proposed by the President.
The remaining rescissions involved policy detefminations by Congress. More-
over, in most df.the routine qéses, the House and Senate initialiy voted to.
rescind the same amount, while iﬁ the policy cases there ténded to be dif-
ferences between the House and Seﬁate versions which had to be reconciled
in conference, Table 3 displays the pattern of cqngressionalraction on
appfoved'rescissions.

During their first year, the rescission features of the Impoundment
Contfol Act wofked fairly well except for problems associéfed with the
45-day perlod allowed for congre531ona1 action. In’ several cases, a rescission

bill was passed after the expiration of this petriod; in other cases, the

sine die ad journment of Congress had the effect of prolonging the ' walting

perlod” substantlally beyond 45 calendar days. When the 45 days was added

to late enactment of appropriation bills, the effect was to prolong the

period of uncertainty about how much money-wquid be available for éxpendi—
ture through much of the fiscal vear. _In respounse to these problems a
numﬁer of bills have been intrqduced to provide that no rescission sﬁall
take effect ﬁnless specifically.approved by Congress. The various issues

relating to the 45-day period are discussed below in the analysis of sec~

“tions 1011 and 1012.
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TABLE 3
RESCISSIONS APPROVED BY CONGRESS-FISCAL 1975

Rescission Did Congress Rescind Amount Were the House and Senate

Number _ Proposed by the President? Amounts Initially the Same?

B 1 yes ves
4 yes yes
5 yes _ yes
- 6 yves yes
7 yes yes
8 ‘ : no : - no
~11 7 yes . yes
13 _ o yes yes
14 ves : no
15 ' no . no
16 yes yas
17 i no
18 L no
19 L no
20 L no
21 L no
22 ok no
23 i no
24 L no
25 ] no
26 L no
23 _ no yes
32 ' ves _ ‘ yes
33 ' ' ' yes ves
34 yes : . no
35 ves ‘ ves
36 . B yes yes
37 ‘ : yes yes
38 _ ves yes
39 : ' yes ' ves
41 ves : ' : no
44 o yes yes
457 _ ves - yes
46 ' yes : yes

49 o . no ' ves ’ -

52 ' ves no '
53 : yes yes

54 : yes ' ves .
81 S no no
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Deferrals. Dufing fiscal 1975, President Ford submitted 161 deferral
messages to-Congreés, seven of which were subsequently reclassified as
respissions,by the Comptroiler General. These deferrals totalled approxi~
mately $25.3 billion, with two-thirds of the funds concentrated in Federal
grants to Stafgs for the cohstruction of highways and water pollution con-
trol.facilitiés. During.the fiscal year, 82 impoundment resolutions were
introduced in angress and 16 were adopted.;ééhe defer;als disapproved by'
the House or the Senaté.totalled $9.3 billion and an additional $9 billion
of water poilutioﬁ_funds'were released pursuant to a Supreme Court ruliqg.
‘The fresident'also revised_many of his deferrals, reducing the amount with-
héld so that by thg end of the fiscal year less than $5 billipn were still
deferréd. . . |

Some of these funds were re-deferred ét the start of the 1976 fiscal

year. -During the period between July 1 and December 31, 1975, ‘the President

-submi%téd 85 deferral messages totalling approximately 53.7 billion to

Congress and the;Cbmptroller General notified Congress of a failure to report
the déferrél of $10 million of youth éonéérvation funds, During the first
sessidn of the 94th Cbngress, 14 deferrals of 1976 funds were disapproved
by thé House or the Senaté, compelling the President to releasg-$244 mil-

lion. Table 4 summarizes Presidential and éongressional actions on deferrals

- during fiscal years 1975 and 1976, through December 31, 1975,

The distinction between routine and policy impoundments applies to

deferrals. In his varicus reports to Congress, the Comptroller General

16/ This tally does not include S. Res. 61 disapproving Deferral D75-48 be-
cause the Comptroller General reclassified the defertral as a rescission.
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' TABLE 4

SUMMARY OF DEFERRAL MESSAGES AND IMPOUNDMENT RESOLUTIONS

Deferrals Resolutions # of Deferrals Deferrals Ancunt
Reported Introduced Affected Disapproved Disapproved

FY 1975 161 82 30 16% $9,318,217,441

FY 1976 85 29 26 14 $ 244,224,000

*Does not include D75-48 which was reclassified
as a rescission by the Comptroller Gemeral
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identified almost half of the deferrals as being authorized by the.Antide—
ficiency Act and a dozen other deferrals as actions not requiring the sub-
mission of a special message under the Impoundment Control Act.
Congressional activity in the form of impoundment resolutions was
concentrated on policy deferrals. The 82 resolutions filed during fiscal

1975 related to only 30 impoundments, almost half of which attracted

-resolutions in both the House and the Senate. In one case~-the deferral

cf HUD "701" funds——2 resolutions were introduced during the 93d Congress
and 10 during the 94th. In virtually every instange that impoundment
resolutions were introduced in both the House and Senate, the deferral was
disapprovedn

With regard fo fiscal 1976 deferrals, 29 resolutions were introduced
and more than half were adopted. (In two cases, both tﬁe House and Senate
adopted impoundment resolutions even though-action by a single House suffices
to disapprove a deferrél.) These 29 resolutions pertained to 26 deferrals;
Thus, ohly about 20 percent of the 1975 deferrals and 30 percent of the 1976
deferrals led to the introduction of impoundment resolutions. The vast
majority of deferrals did not generate any congressional éction'because they
were roufine financial transactions involving no change in governmental
policy. Tables 5 and 6 list the impoundment resoclutions adopted for fiscal
1975 and 1976 funds while Tables 7, 8, 9, list the resoluticns introduced
during the period cbvered by this report. Two additionél tabies complete
the overview portion of this report. Table 10 lists the rescission and
déferral messages submitted by the President while Table 11 offers a com-

; !

prehensive list of all GAD communications to Congress pursuant to the

* Impoundment Control Act.




beferral

D75-17
D75-81
D75-82
D75-83
D75~84

D75-85

" D75-86

D75=-94

D75-107
D75-111
D75-112
D75-113
D75=-114
D75-115
D75-116

D75-117

DEFERRALS DISAPPROVED BY CONGRESS*
FY 1975

TABLE 5

Resoclution

5.

H.

Res.
Res.
Res.
Res,
Res,
Res.
Res.
Res,
Res,
Res,
Reé.
Res,
Reé.
Res,
Res.

Res.

69
241
242
243
244
245
246
309
23
80
79
78
77
32
76

75

Amount

'$9,136,486,441

43,945,000
14,503,000

900,000
17,955,000
2,525,000
1,730,000
4,073,000
50,000, 000
8,000,000
6,700,000
2,700,000
8,000,000
4,000,000
4,700,000

12,000,000

* This Table does not include S$. Res. 61 disap-
proving D75-48 because the Comptroller General
reclassified this deferral as a rescission.

$ 9,318,217,441




Deferrai-f
D76-13_.
D76-49
D76-68
D76-69
' D76~70
D76-72
D76-73

D76-74

D76-79
D76-80
D76-81
D76-82
D76-83

' Youth Conser-
vation**

TABLE 6

DEFERRALS DISAPPROVED BY CONGRESS
FISCAL 1976-~THROUGH DECEMBER 31, 1975

Resolution

.S'.

Res.,

Res,

Res,

Res.
Res.
Res.
Res.
Res.
Res.
Res.

Res.

Res,

Res.

Res;-

226
267

*
313, H, Res. 910

324, H, Res. 911"

912

914
915
916
920
921
922
923 |
924

205

* Although only one-House action was necessary,

~ both the House and Se

S o resolutions. -

= e *% No Presidential Messa
- of a deferral,

nate adopted impoundment

ge; GAC informed Congress

Amount
$ 1,030,000
16,5oo,boo
7,570,000
6,314,000
90,000,000

50,000,000
© 22,500,000
4,960,000
2,000,000
4,600,000
3,750,000
10,000,000

15,000,000

10,000,000

$ 244,224,000
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TABLE 7

IMPOUNDMENT RESOLUTIONS INTRODUCED DURING THE 93D CONGRESS*

beferral

D75-48
D75-84
D75-107
D75-111
D75-112
D75-113
D75-114

D75=115

D75=116 -

D75-117
'D75-119

D75=121

Res,
Res.
Res.,
Res,
Res.
Res,
Res,
Rés.
Res.
Res.
Res,

Res,

446
1507
1491,
1498,
1499,
1500,
1501,
1514,
1502,
1503,
1504,

1505,

Resolutions

Res.

Res.

Res.

Res,

Res.

Res,

Res.

Res,

Res.

Res.

*None of these were acted upon during the 93d Congress, but

comparable resolutions relating to all of these deferrals
were introduced in the 94tk Congress.

L B s s S S o Y B D ot

451
455

456

457

458
450
459
460
461

461
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Table 8

IMPOUNDMENT RESOLUTIONS INTRODUCED DURING THE 94TH CONGRESS--FY 1975 DEFERRALS

“Deferral Resolutions
D75-9 H. Res., 49, S. Res. 70
D75-17 S. Res. 61, H. Res., 229
D75-24 5. Res. 230
D75-48" S, Res, 69
b75=-54 H. Res. 231
D75-60 H. Res, 232
D75-63 H. Res. 233
D75-71 H. Res. 234
D75-72 H., Res, 235
D75-81 H. Res. 241
D75-82 H. Res., 242
D75-83 H, Res. 243, 5, Res. 82
D75-84 H. Res. 244
D75-85 H. Res. 245
D75-86 H. Res. 246 o
D75-94 S. Res. 102, H. Res. 218, 221, 240, 258,
‘ : 266, 309
"D75-107 C - 8. Res, 23, H, Res. 55, 56, 57, 90, 95, 98,
130, 165, 281 : : .
D75-111 S. Res, 80, H. Res. 210
D75-112 5. Res., 79, H. Res, 211
D75-113 " 8. Res. 78, H. Res, 212
D75-114 S, Res. 77, H. Res. 213 :
D75~115 S. Res. 32, H, Res. 91, 137, 253
D75-116 - 8. Res, 76, H, Res. 214 .
D75-117 S. Res. 75, H, Res, 215
D75-119 S. Reg. 74,  H. Res. 216
D75-121 5. Res. 73, H. Res., 217
D75-129 H. Res. 265
. D75-153 . 8, Res. 149
D75-160 H, Res. 423, 490
HEW Funds

(GAO notice) Res. 119

=
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L f ‘ | " Table 9

E IMPOUNDMENT RESOLUTIONS INTRODUCED DURING THE 94TH CONGRESS
4 _ FISCAL 1976 (THROUGH DECEMRER 31, 1975)

; Deferral ~ Resolutionms
. ' D76-13 S. Res. 226
i D76-31 S. Res. 248, 277
| : - D76-~32 S. Res. 249, 278
q : D76-33 S. Res, 250, 279
4 : ‘ © D76-42 H. Res. 655
D76-43 H. Res. 656
D76-44 H. Res. 657
D76-49 . S. Res. 267
D76-59, 60, 61, 62, 63 H. Res, 829
D76-68 S. Res. 313, H. Res. §10 -
D76-69 S. Res. 321, H. Res. 911
D76-70 S. Res. 324, H. Res. 912
D76-71 H. Res. 913
D76-72 H. Res. 914, 932
D76-73 H. Res. 915
D76~74 . H. Res, 916
D76~79 H. Res. 920
- D76-80 _ . H. Res. 921
D76-81 _ H. Res. 922
D76-82 H. Res. 923
D76-83 H. Res. 924

Youth Conservation (GAQ notice) 5. Res. 205




CRS-23

TABLE 10

PRESIDENTIAL MESSAGES REPORTING PROPOSED RESCISSIONS AND DEFERRALS

SEPTEMBER 20, 1974 THROUGH DECEMBER 31, 1975

Fiscal Year 1975 .

Date of Special
Messages

1) Sept. 20,.1974
2) Oct. 4, 1974
3 et. 31, 1974
4) Oct. 31, 1974
5) Nov. 13, 1974
6) Nov, 26,
7) Dec. 27, 1974
8) Jan. 30, 1975
9) Apr. 18,-1975
1975

10) ‘Apr. 18,

11) May 8, 1975

1974

Congressional
Reprint

boc.
Doc.,

Doc.
Doc.
Doc.

Doc.
Doc.

Doc.

Doc.

Doc.

- Doc.

Doc.
Doc.

Doc.
DOC v

DOC »
Doc.

93-361
-5

93-365
93-385
948
93=-386
94=7
33-387
93-398
94-17
94-39
94~10G8

94~-36

94--109

9437

94-139
94-50

Federal Register
Reprint

39 Fed. Reg. 34221

(Sept. 23, Part III)

39 Fed. Reg. 36213
(Oct. &, Part V)

39 Fed. Reg. 39230
{Nov, 5, Part III)

39 Fed. Reg. 39255
(Nov. 5, Part III)

39 Fed. Reg. 40702
(Nov, 19, Part III)

39 Fed. Reg. 42521
(Dec, 5, Part IV)

40 Fed., Reg. 1637
(Jan. 8, Part 1IV)

40 Fed. Reg. 5629
(Feb. 6, Part III)

40 Fed. Reg. 18358
{Apr. 25, Part V)

40 Fed. Reg. 18330
(Apr. 25, Part IV)

40 Fed. Reg. 21643

(May 16, Part IV)

General Accounting

Office Comment

H. Doc., 93-394

Doc.

Doc.
Dec.

Doc.
Doc.

Doc.
Doc.

Doc.
Doc.

‘Doc.

Doc.
Doc.

Doc.

Doc.

Doc.

Doc.,
Doc.,

Doc.
Doc.

94~13

93-391
94-15

93-395
94-17

93-395
9417

93-410
94-20

94-15
94=35
9426
54-50
94=-147
94--54

94-147
94=54

94-165
9462




b
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i
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Fiscal Year 1976

Date of Special

Congressional
Reprint

Messages

1) July 1, 1975 .
é).July 26, 1975
3) Sept. 10, 1975
4) Sept. 24, 1975
.?) Oct., 3, 1975
.6) bct; 20, 1?75
7) Nov; 15, 1975

8) Nov. 29, 1975

Doc.
Doc.

'Doc.

Doc,

.Doc.

Doc.

Doc.
Doc,.

Doc.

Doc.

Doc.

. Doc.

Doc.

Doc.
Doc.

94-206
94~70

94-225
94-93

94248
94-103

94-261
94~-105

94--272 -
94-107

94-282

-94-111

94-309

94-311
94-137
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Table 10 - Continued

Federal Register _
Reprint

40 Fed. Reg. 28999
{(July 9, Part V)

40 Fed. Reg. 32041
(July 30, Part II)

40 Fed. Reg. 42695

(Sept. 15, Part V) .

40 Fed. Reg. 44741
{Sept. 29, Part V)

40 Fed. Reg. 47437
(Oct. 8, Part VII)

40 Fed. Reg. 49739
(Oct. 23, Part III)

40 Fed. Reg. 54191
(Nov, 20, Part VI) .

40 Fed. Reg. 56801

- (Deec. 4, Part ID)

Source: Richard Kogan,

Congressional Research Service,

General Accounting
Office Comment

H. Doc. 94-217

H. Doc, 94-240
S. Doc. 94-100

S. Doe. 94-106

3. Doc., 94-120

H. Doec. 94-~300
S, Doc. 94-121

H. Doec. 94-301
5. Doc. 94-123

H, Doc. 94-322

H. Doec., 94-336
S. Doc. 94-148
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GENERAL APPRAISAL OF THE IMPOUNDMENT CONTROL ACT

The Impoundnent Controerct_has established‘a workable,‘if cumber-
some, procedure for congressional review of Presidentiel'impoundments. It
does not reach' to the ultimate constitutional issues of legislative-exzecutive
relations and ?residential powers, but it offers a method of settling impound-
ment disputes without raising these more portentious questions. Congress has
been able to prevent the Pre51dent from unilaterally withholding funds, and
the President has been able to manage the financial affairs of the government
prudently, The impoundment battles of the early 1970's have not been ended
by Title X, but they now are being fought through agreed upon means. Compared
to the contests of the Nixon era, Title X provides for 11mited warfare and, in
‘most . cases, for resolution of differences within a limited period of time.
Yet? Title X has raised a number of problems of its own, and these
.merit brief consideration'apart from questions of erecutive and legislative
power, Four such problems are presented oelow: differences between rescissions
and deferralsg the paperwork burden; delays in_tne availability of funds; and
congressional knowledge'of_ekecutive actions.

Deferrals versus rescissions. - There is a marked difference in the

effects of Title X procedures on proposed rescissions and deferrals. Almost
every rescission proposed by the President is overturned by congressional in-
action; almost'every deferral proposed‘is sustained by congressional inaction.
As indicated,.in doller terms, only ebout 15 percent of the rescissions pro-
..posed have been enacted; if Comptroller General notifications are included

" the percentage drops substantially. For deferrals, however, only about 12

B percent have been disapproved by Congress.
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Part of this remarkable difference is due to the greater likelihood

.that rescissions repreaent policy changes, while oeferrals often are routine
financial moves, Part also is due to the logic of Title X that if the effect

of the impoundment is to preserve the ultimate availability of the funds, the
deferral route.is to be used, while rescissions are to apply when the impound-
ment would‘terminate.all use of the funds. Nevertheless, the difference between
the two classes of.impoundments reserves to the President a considerable meaeure
~of policy discretion vis a vis Congress. Except for misclassifications detected
by the Comptroller Gemeral, it 15 the'President, not Congress,.who determinines
which impoundment procedure is to apply.

Paperwork burden, The flow of messages and documents generated by -

Title X has been extraordinary and has burdened the Appropriations Commi;teesf
The volume of paper.ie due primarily to thfee factors: (1) the number of
pimpoundments proposed by the President; (2) the comprehensive definition of
impoundment in Title X; and (3) the backup protection provided by the Comptroller
General in monitoring Presidential actions,

| The effects of this burden on Title X outcoﬁes is difficult to assess,
but the probable'effec;s include: .(15 giving the President an adﬁantage_in de~
ferrals, for their large number'. undei‘minea congressional abllity to detect every
poiicy implication, (2).oete:ring Congfess from approving some;routine rescissions.
pnopoeed by nhe President. In other words, the paperﬁork burden has conttibuted
to congresaional inaction, favoring the President in deferrals and penalizing .

him in rescissions.n

Delays in Funding. ‘This surely is the most difficult problem and is

discussed with regard to sections 1011 and 1012. The President has achieved
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moﬁths of delay through the impoundment control procedures, He has exploited
the procedures to give himself a "second érack".at programs funded in excess
of Bis budget reﬁbmmendations.' ﬁe has been able to put such programs in cold
étorage for mosﬁ of thé fiscal yéar, thereby frustrating éongressional intent
and.impairing program effectiveness. Délay has been sought for its own sake
and, possibly, for political advantage as well. Whatever the motive, Congress
thus far hés been Virtuaily,helpless when the President has manipulated the

rescission rules to hold up programs. .

Congressional knowledge of executive actions, Title X offers only
an imperfect monitoring capability for Congress} Presidential messages do

not--and probably.cannot—-provide every relevant bit of information. The

Comptroller General cannot inspect every administrative actibn affecting the

availability of funds. Congress cannot always distinguish between the delay

legitimately caused By_prudent management and the delay prompted by poliéy

‘:nmi':‘:I.v.res.a Inadeﬁuate information lends to underreporting and delayed reporting

of impoundments and to'the_congressionél inactions discussed  above.
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 SECTION-BY-SECTION ANALYSIS

Section 1001;"Disc1aimer5

Skc. 1001. Nothing contained in this Aect, orinany nmendments made
by this Act, shall be eonstrued a5—

(1) asserting or conceding the constitutional powers or limita-
tions of either the Congress or the President ;

{(2) ratifying or approving any 1mpoundment heretofore or
hereafter executed or approved by the President or any other
Federal officer or employee, except insofar as pursuant to statu-

. tory authorization then in effect

{3) affecting in any w ay the clmms or defenses of any party to

litigation concerning any impoundment ; or
4) supersading any Provision of law which nires the obli
tion of udget authonty or the makmz of outlays themumﬂ:

Legislative History ‘

Eofh‘S. 373 and H.R. 8480 had dlsclalmer clauses for the purpose of dis-
avow1ng any p0551ble 1nterpretat10n of the new 1mpoundment controls as
constltutlng approval of any past or future 1mpoundment or of the authority

of the Pre51dent to 1mpound funds. By means of a dlsclalmer, it was feasi-

ble to set up a leglslatlve control procedure without reachlng to the constl—

tutional issue of whether the President possesses any inherent powsr to
1mpound.
5. 373 disclaimed any intérpretation of the Aet as "a ratification or

approval of any 1mpound1ng of budget authorlty by the President or any other

_Federal employee, in the past or in the future, unless done pursuant to

statutery authorlty in effect at the time of such impoundment." H,R, 8480
had fhfeen5peéific~disclaimers, taken ffom H.R. 6020 introduced:by Represent-
ative Culver, relating to the constitutional povers of Congress and the
President, the ratlflcatlon of any past or future 1mpoundment, and the claimg

or defenses of partles to litigation.
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These disclaimers were incorporated inte Title X of the Act, but with
the third clause in section 1001 abbreviated by the deletion {after the word
"impoundment™) of "ordered or executed before the date of enactment of this

Act." The original intent of the third disclaimer was to assure that law

suits challenging executive impoundments would not be ﬁooted or affected by
the new procedurs. Inasmuch as numerous court actions were in process at
the time that the Budget and - impoundment legislation was under consideration,
and the trend of early decisions generally was adverse to the Presidentfs
position; it was fell that judicial remedies should not be aborted by the
new 1aw; There is no legislative record concerning the deletion of the final
segmént of the third.disclaimer and while some have suggested that the change
was "inadvgrtent,"lﬁ/ an alternative explanation is that its intent was to
assure that Title X not be used in court ag a defense of any future {as well
as any(pagt) impoundmentulg/ There is no reason to believe that the delstion
wzg intended to restrict Title X to future impoundments for, as will be dis-
cuséed below, other provisions of the et suggest an intent to apply Title X
to any impoundﬁent in effect after the date of enaqtment, regardless of
when it was initially executed. |

The fourth disclaimer wés added in conference to assure that the general
procedures in the Aet ﬁot be applied to override Speéific provisioﬁs of other
laws requiring the expenditure of funds. As explained by Senétor Er#in, its

purpose is to disavow "“any intention by Congress to supersede any law which

requires the mandatory obligation of budget authority, since several such

L

;;Z/ See Impoundment Reporting and Review,: hearings before the Committee on
Rules, House of Representatives, 93rd. Cong., lst Sess., p. 342 (1973).
Testimony of Representative John Culver.

18/ Supra note &, at 9.

j;V During Senate consideration of the Conference report, Senator Ervin

- specifically anticipated future litigation by commenting that the authority
granted tc the Comptroller Genersl to bring suit to enforce. Title X "is
hot intended to infringe upon the right of any other party to initiste
litigation." 120 Cong. Rec. 8. 112232 (daily ed. June 21, 1974).
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_statutes have been enacted in response to the wholesale impoundment of funds
approniated for specific programs." Thus, if another law mandates an

‘ exbenditure, the President would not have recourse to the reservation,
deferral, or rescission options of Titlé L.

Implementation: Date of Effectiveness

The date of effectiveness of Title X is covered by section 905 of the
-Cbngressional Budget and Dmpoundment Control Act which provides that all but
certain designated titles and sections are to take effect on the date of
enactment. However, the Attorney General and the Comptrolier General have
issued conflicting opinions as to whether Title X applies to impcundments
‘made prior to Juiy 12, 1974, the date of enactment. Tn his first (September
20, 1974) messagé to Congfess under the new law, President Ford listed a num-
ber of impoundments which had been effectuated before July 12. Concerning
these pre-enactment actions, the President asserted:

the Attorney General has determined that this act
applies only to determinations to withhold budget
authority which have been made since the law was
approved.

However, I am including in today's submission to the
Congress reports on some actions which were concluded
before the effective date of the act. While these

items are not subject, in the Attorney General's

-opinion, to congressional ratification or disapproval as
are those addressed in the recent law, I believe that it
is appropriate that I use this occasion to transmit

this information of the congress 21/

w

20/ Ibid.

21/ 10 Weekly Compilation -of Presidential Documents, 1974 {1974).
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The President went on to acknowledge that "reasonable meﬁ frequently differ
on.interpretation of law" and he urged "that the executive and legislative
Branches develop a common understanding” as to ths opérafion of the new law.
Approximately half of the $20 billion.in proposed rescissions and deférrals
listed in the September 20 megsage in%olved actioﬁs taken prior to the
effective date. | |
The Attorney General's ruling was deted October 10, 1974, three weeks
after it had been citéd by the President as authority for his position. TIn
his opinion, the Attorney General conéeded that the language of the relevant
portiéng éf the Act was &ambiguous“ but he grounded his conelusion on the |
discléimer éection, in particular paragréph (3).. Hb‘argued that "it isg
impossible to give any meaningful content to the portion of section 1001 (3)
preserving éxistiné defenses unless a past impoundment already in litigation
.at the date of thefAct was not intended to be Subject te the Congressionsal
.approval provision.t He also pointed to the second diselaimer

"ag axpress-

ing the assumption that valid prior impoundments will not be subject to the

Congresaional approval requirement of the Act." BSimilar arguments were

presented to the Supreme Court in the Government’

2/

-

5 supplementary brief on

the water pollution impoundment cage

2/ Although $10.6 billion in deferrals of hi
initiated prior to July 12, they were not
message as pre-enactment actions.
President has conceded that any ch
it to the new procedures.

Communication from the Attorney General fo %

ghway funds certainly were
identified in the President's
Cne possible explanation is that the

ange in an "oldn Impoundment subjects

he President, Uetober 10, 1974

+

Reprinted in Train v. Campaign Clesar Water, Ine., Docket Nos. 73-1377 and

73-1378 U.S. Supreme Court, Yetober Term, 1974, pp. 15-20 égupplemental
Brief for the Petitioner/,

24 Ibid., pp. 5-14.
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The Comptreller General relied in part on the disclaimer section in
reaching the opposite conclusion--that the Act "applies‘to deferrals of
budget authority made-érior to the date of the statute's enactment.%iéz.

He also pointedfto the definition of "deferral of budget authority" in
section.lOli {1) as any "action or inaction" in support of his opinion:

"In our view, 'inaction' is not limited to one-time measures, but rather ig
of a continuing nature."

At the core of the conflictiné opiniong is a aispute over the general

'aﬁthority of the executive branch to impound funds. The Administration's
position is that the President has an inherent authority to impound, sub-
jecf'only to bongressional mandates to spend or ito procedures for legislative
review. The c&ngressional position, howevery_generally has been that the
President lacks unilateral impoundment power and thet the disclaimers were
i;serted in the law to avert an implicit or unintended ratification of
impoundments. In line with this, Congress did not want to stop litigation
challenging the President's power to impound. Without the disclaimers,
such litigétion migﬁt have béen.halted by Couft application of the new

procedures.

25/ ‘Communication from the Comptroller General No. B-115398, October 15, 197,
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Although'it was important when the impoundmerit control process was
initiated, the dispute.overpre—enactmentimpoendments was a factor in only
" one controversy'between the exeeutive and legislative'branches. Six of
the first seven rese1351ons proposed by the President predated the Act as
did 44 of the flrst 80 deferrals.26éesp1te this potential for w1despread

confl1ct, both branches acted in Waye that llmlted the controversy to.a

single impoundment. With. regard to the sevenpre—enactmentresc1ssions,

. 27/
Congress rescinded f1ve of the 1tems in its first rescission bill, the
. 28/
President released the funds for a sixth program, and funds for the seventh

29/
program lapsed shortly after explration of the 45-day perlod Consequently, .

~none of thepre—enactmentresc1531ons provoked controversy, although the
problem of funds 1apslng within or shortly after expiration of the 45 daya
~has been trooblesome in-a few other programs. |
Problems with regard to the 44pre-enactment deferrals were minimized by
' the fact that only one wae disapproved by Congress,:so that there was only
one oceaeion_for-conteating the differing intereretations.of the.new Act.
'Qnepre—epactmentdeferral‘involved $9 billion in contraot authority for

water pollution projects, but all of the funds_Were released following a

gg/ Spec1a1 Messages of September 20, 1974 and October 4, 1974, H. Doc,
. 93-361 and H. Doe. 93-365. . )

N
hatl
e

Publlc Law 93—529 enacted rescissions 75- 1, 75-4, 75-5, 75~-6, and 75 7.

28/ On December 11, 1974, one day after the Senate gave flnal approval to
the first budget rescission bill, the President released $455.6 mll—
lion for rural electrification loans. H. Doc. 94-10.

29/ - $85 million for agrlcultural conservation program lapsed on December 31
' 1974, 10 days after the first rescission bill became law.  H. Doc. 94-10.
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Supreme Court ruling that the President had exceeded the discretion granted
by Congress.éginother major deferral pertained to $10 billion for highway
construction, but although a substantial portion éf thése funds had been
withheld priqr to enactmént of the new law, the President conceded that
any change effected after July 12, 1974 would bring the entire impoundment
under the scope of the Act. Consequently, when the Senate disapproved of
the deferral of highway funds, the President released them in accord with
31/

Title X.

The pre-enactment issue which reached the courts invoéjéd a reported
deferral of funds for homeownership assistance programs.édThis
deferral was reclassified as a rescission by the Comptroller General but
the President refused to release the funds at the end of the 45-day period.
Moreover, to assure that the funds would not be tied up in litigation over
the reclassification'issue, the Senaté passéd an imﬁoundment resolution |
treating the matter as if it was a deferral}gééhen the Comptroller General
brought suit under séction 1016 the Admipistration did not defend its ac-
tion primarily in terms of the exemption of pre-enactment impoundments. Rather

its main contention was that the Impoundment Control Act violates the separa-

tion of powers doctrine by vesting the Comptroller General with executive

.30/ Train v. City of New York. 420 US 35 (1975). The Supreme Court de—
© cided the case on February 18, 1975. $4 billion was released on -
January 31; the remaining $5 billion on February 21, 1975. H. Doc.
94-77, p. 1B.

31/ S. Res. 69, 94th Cong., 1lst Sess. (1975) -

32/ D75-48 involved $264 million in funds for the section 235 program.
The full details of this controversy are discussed in section 1016 below.

33/ S. Res, 61, 94th Cong. 1st Sess. (1975)
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authority. The 1ssue was settled when the Adminlstratlon released the

impounded funds and the suit was &ropped.

Effects of the.DiSclaimers on Impoundment Actions. The section 1001

dlsclaimers have had a bearing on at least two 1mpoundment issues. First,

in the case of Traln v, City of New York, decided after the enactment of

'the Impoundment Control Act, the Supreme Court cited the third disclaimer
to conclude that "the Act thus would not appear to affect cases such as
this one, pending on the date of enactment of the statutef 34/

Seeond; nrior to Senatexpassege of rescission bill H.R. 3260, the -
" 45-day perioa forfthe_rescissions considered therein expired. During floo:

*  debate, Senator Hathaway proposed and the Senate ad0pted an emendment
striking a reference to the Impoundment Control Act from the enactlng
clause.sséowever, the reference to this Act was restored in conference,
provoking a point of order in the House and a_parliamentary inquiry in the

-Senate,' The-point of order reetéd on the ergnment that'inasmuch as the 45
days had explred, the rese1531on bill violated the Impoundment Control Act.
However, the Speaker ruled that although the bill did not meet the techni-~

cal definition of a "rescission blll", it could be considered under the

- general leglslatlve powers of Congress:

344 Traln V. Clty of New York n. 8.

35/ 121 Cong Rec. S 4079 (daily ed. March 17, 1974).
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_ ihe act itself recognizes the power of Congress to pass
such a bill after 45 days by providing in section 1001
that nothing contained in the act shall be construed as
conceding the constitutional powers of the Congress. 36/

A similar finding was made by the presiding officer in the Senate WhD
pointed to section 1001 (1) in. support of his ruling that Congress “has
the power to act on a rescission bill irrespective of the act...."37/

‘Some suggestions have. been advanced, notably by the Comptroller
Geoeral, thet section 100i was a transitional provision whose objectives
have been realized and that its repeal would not affect the operation of
the Act.384et section 1001 offers a hedge against some future dévelop-
ment which might generate renewed controversy over'the impoundment power
'.of'the executive branch. The disclaimers serve to protect agalust a pos-
 sible interpretation of the Impoundment Control Act which might restrict
the authority of Congress. It thus might be better to retain this standby
provision thon to discard it merely becaose it'serves no presently iden-

‘ _tifiablE_PUIPose« Nevertheless, the discléiﬁerslhave no effect whatsoever

on constitutional questions relating to the impoundment powers of the

President.

36/ 121 Cong. Rec. H. 2275 (dally ed. March 25, 1975),

37/ ‘121 Cong. Rec. S. 5046 (daily ed. March 26, 1975).

38/ Communication of the Comptroller General to the Chairman of the House -
_ Budget Committee, November 20, 1975.
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Section 1002. Amendment to Antideficiency Act.

- 8ec. 1002, Section 3679(c) (2) of the Revised Statutes, as amended
(31 U.S.C. 665), is amended to read as follows: -
“(2) In apportioning any appropriation, reserves may be estab-
lished solely to provide for contingencies, or to effect savings whenever
savings are mage ssible by or through changes in requirements or
greater efficiency of operations. Whenever it is determined by an officer
designated in subsection (d) of this section to make apportionments
and reapportionments that any amount so reserved will not be required
to carry out the full objectives and scope of the appropriation con-
cerned, he shall recommend the rescission of such amount in the man-
ner provided in the Budget and Accounting Act, 1921, for estimates
of appropriations. Except as specifically provided i:y particular appro-
priations Acts or other laws, no reserves shall be established other than
ag authorized by this subsection. Reserves established pursuant to this
. subsection shall be reported to the Congress in accordance with the
Impoundment Control Act of 1974.” '

Legislative History

This section is adapted from Se 1541 as reported by.the Senate Committee

-on Rules and Administration and passed by the Senate.. It restricts the

‘purposes for which reserves may be established under thé Antideficiency Aet,

Prior to adoption of this_admendment; the Antideficiency Act permitted

the establishment of reserves "to. provide for contingencies, or to effect

' sav1ngs.whenev§r savings_are made possible through changes in requirements,

-greater efficiency of operations, or other deveioﬁmenﬁs subsequent to the

date on which such appropriation was made available."™ The Nixon Adminigtra-

tion took ﬁhe.position that the Antideficiency Act--and in particular its
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"other developments™ ciause——gave the executive branch broad discretion .
to impound funds.gg/ .This argument was contested by the Comptroller
Genéral who offered a restrictive interpretation of the purpose of the
Arntideficiency Act and the reserves permitted pursuant to it:

‘We believe...that the authority to reserve appropriated

funds conferred by the Antideficiency Act applies only

to actions which are designed to achieve the most egconomi-

cal and efficient application of particular appropriations

to their intended purposes.40/
In other words, tﬁe fntideficiency Act could not be used as authority for
the unilateral termination or curtailment of unwanted programs by the exe-
‘cutive branch, |

Althoﬁgh most of the anti-impoundment legislation introduced in 1973

{including 8. 373 and H.R. 8480) bypassed the Antideficiency Act and con-
centrated on devising legislative control procedures, proposals to curb the
President's power ;f reserve funds fro;;a@portionment were made by Congress-
man Robert Leggett - and Ralph Nader. However, when the impoundment
legislation was stalled in conference, the Senate Rules and Adminigtration
Committee sought an alternative approach which would offer the possibility
of breaking the impasse'between the two houses.  This alternative was to
utilize the concept of Impoundment control devised inlS. 3034 and introduced

by Senator Ervin on February 21, 1974. Senator Ervin regarded S. 3034 as

more restrictive than any of the bills previously introduced in that it would

32/ Impoundment of Appropriated Funds by the President, joim hearings before
the Committee on Government Operations and the Committee on the Judiciary,
U.S. Senate; 93rd Cong., lst. Sess. PP. 269 ffand 344 ff. Testimonies of
Roy Ash and Joseph T. Sneed. (Hereinafter cited as Joint Hearings.).
vommunication from the Comptroller Generel, Ibid., pp. 105-114, a* 108,
Impoundment Reporting and Review, see supra note 13, at 189-93. Prepared
‘statement of Congressman Robert L. Leggett. =

42/ Joint Mearings, P. 43,
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not delegate any limited imboundment power to the President. As explained
o 43/ '
by Serator BErvin:’

} o At the time the Senate and House passed their

L. o respective impoundment bills, however, very few lawsuits
o Ce challenging impoundments had been brought. Memoranda,

rulings, and decisions have now been rendered in more

than 30 cases at the Federal district court level, and a

few cases have reached the appellate courts. While no

single ruling has yet emerged, and the Supreme Court

has refused original jurisdiction of one case that

squarely presented the constitutional issue, an unmis-

takable trend has emerged at the district court level

against an unbridled presidential discretion to

impound. In light of this trend, I feel it would be

unwige for Congress to delegate the power which the

_ . Constitution gives it rather than the President--the

| . © . power of the purse. .

Furthermore,- Congress is on the threshold of’
enacting budget reform legisiation which will for the
first time in generations enable it to consider all of the
ramifications of the appropriations and spending process -
at one time. Congress soon will force itself to consider
: : rescissions of appropriations, or to increase revenues or
. : : “the debt ceiling when it devises a budget each year. When
' it does so, the political justifications for impoundments
will evaporate, and an outright prohibition of impoundments
- for political or fiscal purposes will be feasible.

. Mr. President, the fime has come for Congress to get
- off dead center on the impoundment issue: It must not

delegate the power of the purse nor acquiesce in itg abuse

by the Executive. Instead, it must take positive steps to

reform its budget procedures and to prohibit’ the wholesale

and unlawful impounding of" appropriated funds.
As passed by the Senate (in $. 1541, the amendment to the Antideficiency Act
provided that reserves may be established solely for contingencies or savings,

~ thereby dropping'the_"other deveiopments“ basis for reserves. It further

provided that "reserves shall not be established for fiscal.policy purposes

- ‘ -~-. or to achieve less than the full scope and objectives of programs enacted

) . 3':_ - 83/ 120 Cong. Rec. S. 1955 (daily ed. February 21, 1974)«
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and funded by Congress." Finally, the amendment required the President to
propose the rescission of appropriations when he determined that the full
scope and objectives of a program could be achieved without use of all the
‘appropriated.funds.

The amendment to the Antideficiency Act was combined with provisions

. : .

from S. 373 and H.R. 8480 to form Title ¥. ~Several changes were made by
House and Senate conferees. The main change was deletiqn of the sentence
explicitly barring the use of reserves for fiscal ﬁolicy purposes and the
addition of a final sentence requiring the President to report all reserves
' under the procedures prescribed by the new Act. The legislative record is
not entlrely clear as to why the "fiscal policy" clause was dropped and the
matter has provoked considerable controvérsy involving the relationsghip of
section 1002 to other provisions of the Act. This controversy will be
discussed in the implementation section below, but for the present two
reasonable but possibly éontradiétory explanations for reﬁoval of the fisecal
policy clause are: (1) the cléuse was superfluous because the amendment
already limits reserves solely to contingencies and savings; or (2) the
clause migh$ unduiy restrict the power of the President to manage the economy,

Implementation

& related issue is whether section 1002 is the only source of Presidential
authority to withhold funds or merely one of several such gources. provided
in the Aet. The issue arose following submission of the President's September
20, 1974 message on proposed rescissions and deferrals, the first report under
the new_Act.' Among the'actions reported by the President were a number of

deferrals proposed primarily on grounds of fiscal policy. If section 1002 is

the only authority for the establishment of reserves and if this section
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preclﬁdes the use of reserves for fiscal policy, the only avenue open to

the President under the Act would have been to propese rescissions in accord

with the secticn 1012 procedures. However, if the deferral procedures in

section 1013 confer an additional authority upon the President and are not

restricted by the provisions of section 1002, it would have heen appropriate

for the President to take the deferral route in withholding funds for

purpcses of fiscal policy.

In deciding this issue, a key question is the meaning of the next to

last sentence in section 1002:

Except as specifically provided by particular appropriation
Acts or other laws, no reserves shall be established cther
than as authorized by this subsection. (Emphasis added)

Do the rescission and deferral sections of Title X constitute "other laws™m

which provide additional‘authority to the President to reserve funds, or are

they part of the same law as section 1002 and, therefore, do not add to the:

President's authority?

Generally, Members of the Senate have been szgsociated

with the more restrictive interpretation of Title X while House Members have

put forth a more expansive interpretation. Tn a letter to the Comptroller

General dated October 10, 1974, 15 Senators, including the Majority Leader,

the Majority Whip, and the chairmen of 13 standing committees urged a narrow

interpretation of the new law:

The structure of Part 4 égontaining the amendment to the
Antidef'iclency Ac§7 and Part B Zgroviding for proposed
rescissions and deferral§7 of Title X leave no doubt that
Congress delegated extremely limited authority to the
President to create "reserves" in Part A, Part B estab-
lished the procedures under which Congress reviews
Presidential actions authorized in Part 4 or other
. , exlsting statutory authority. Part B delegates no
additional‘authority to the President. .
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.
i

The claéhing interpretations of Title X can be traced back to the
different positions taken by the House and Senate in H.R. 8480 and S. 373
respectiveiy. In authorizing the continuation of impoundments unless dis-
approved by at least one House, H.R. 8480 would have implied a de facto
Presidential power to impound. Without reaching the constitutional question
of whether the President ought to have such power, H.R. 8480 would have

_provided a method for stopping the Presidential action in case of legislative
disapproval. 8. 373, (as well as S. 3034} however, began with the opposite
premise, that thé Presidenﬁ has no legal power whatsoever to impound other
than that accorded to him by statute. In the absence of specific statutory
authority, S. 373 would not have recognized any valid power of the President
(other than that delegated during the waiting periods) to impound appropriated
fundé, Hence its requirément that impoundments cease unless upheld by both
tlouses of Congress.

These antagonistic perspectives were Bidestepped in Title X by providing
a rescission procedure that conforms to the method sought by the Senate in
S. 373 and a 'deferral process that conforms to the method adopted by the
House in H.R. 8480. But while the legal mechanics were resolved by the
distinction between deferrals and rescissions, the constitutional issue
remained in dispute and wasg pushed to.the Torefront again by the question of
whether the President has any impoundment authority other than that allowed
in section 1002;

In a ruling dated December 4, 1974, the Comptroller General held that

section 1002 functions separately from sections 1012 and 1013 and that the

latter two sections therefore confer additional power on the President to

propose the rescission or deferral of appropriations. The Comptrolier
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General. of'fered thrée reasons for reaching this conclusion and he backed
these.with relevant citations from the legislative histdry of Title X.
First, "the clear language. of section 1013 does not limit the authority for
proposed.deferrals." {This matter will be further considered in section
1013 below.) Secdnd, "the Impounament Contral Act of 1974, apart from
section 1002, is ’otﬁer law' within the .meaning of séction 1002.”: This
interpretation was based on the fact that section 1002 is exclusively an
amendment to another law, the_Antideficiéncy Act. Third, the distinction
‘between sections 2012 and 1013 "depends not on the purpose or the legal

4 /
authority of a proposed withholding action, but upon its.durationn"

The Comptrollér‘General concluded his interpretation with an acknowledge-
ment that the Aet "containé complicated provisions, the legislative history
of which are, in lsrge part, far from clear" and he suggested that "Congress
may want to re—examiz; the act and clarify its intent through further
legislative actiona"_d/ However, in view of the authority given the Comp-
troller General in Title X, his opinion ia likely to be controlling unless
Congress changes the iaw, or his interpretation is challenged in court. In
the year since the Comptreller General ruled, the issue has not been revived,
though the chairman of the Senate Budget Committee continués to hold the
view that Policy improvements can be made only by means of the section 1012

48/
resclssion procedures.

f»j_/ Communication from the Comptroller General, H. Doc. 93-404, 93rd Cong.,
Cong., 2d. Sess., pp. 9-10.
45/ 1vid., p. 1.

46/ See Analysis of Executive Impoundment Reports. Senate Committee on the
: Budget, 94th Cong. lst Sess. p. 4 (1974).




Amending Section 1002. Approximately half of the deferrals and a

smaller proportiocn of thg rescissions proposed under Title X have been
reported under authority of the Antildeficiency Act. Although these
routine actions raise no policy issues, they are fully subject to the
reporting requirements of sections 1012 and 1013, Not only do they
burdén.the executive branch and Congress, they also make it somewhat
.difficult to focus attention on the policy impoundments for whigh care-
ful legislative reviéw is necessary.

The Comptroller General has suggested that Antideficiency Act

impoundments be completely exempted from the reporting requirements of
47/

the Impoundment Control Act. However, in view of the past use of the
Antideficiency Act to justify policy impoundments, it mjght be appro-
priate to retain some reporting procedures so that Congress can assure
itself that the antideficiency route is being used only for authorized
purposes. The informational needs of Congress could be.met either by
restricting‘the reporting of éntideficiency actions to the cumulative
monthly reports or by devising a "short form" for notifying Congress of
such actions. Either approach would protect the interests of Congress
while cutting down on needless paperwork,-

A completely different épproach would be to.do away with all of
| Title X except for section 1002. The effect would be to limit the
authority te impound to the purposes specified in the Antideficiency-

Act. Policy impoundments would no longer be authorized and only the

47/ Communication of the Comptroller General to the chairman of the
House Budget Committee, November 20, 1975.
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routine actlons listed in section 1002 would be permitted.

Reﬁeal of the Impoundment Control Act might rekindle
the “iﬁpouﬁdment wars" of ﬁhe past decade and lead to renewed strife
over. the powers and practices of the executive branch in withholding
dr delaying the expenditure of funds. Whatever its problems, the
overriding virtue of Title X is that it establishes an executive-
legisiative proceduée for handling impoundments without foreing the
issue of impoundmentS'ﬁo the brink of political or judicial resoclu-

tion. In its first year, impoundment control has proved to_be a

workable, if a sometimes flawed procedure.
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Section 1003. Repeal of Federal Impoundmenﬁ and . Reporting Act

Skc. 1003, Section 203 of the Budget and Accounting Procedures Act
of 1950 ia repealed.

Legislative History

The Federal Impoundment and Reporting Act was enacted into law on Oeto-
ber 27, 1972 as Title IV of Public Law 92-599. It was suﬁsequently amended
to require regular quarterly.reports. The first report under that law was
submitted on February 5, 1973;.thé‘final one on July 15, 1974.
| The provisions of the Federal Impoundment aﬁd Repofting Act were super-
ceded by the new Impoundment Control Act which requires a special message
for each proposed resciésion or deferral and cumulative monthly reports on
all outstanding rescissions and deferrals.

Tmplementation

In his opinion of October 10, 1974 arguing that the new law does not
apply to pre-enactment 1mpoundments, the Attorney General suggested that
"past impoundments would no longer have to be reported under the repealed
statute and would unot fall within the new legislation." Bec;use he regarded
this_gap as inadvertent, the Attorney Genersal advised the Pregident "in.the
interest of keéping Congress fully informed, to'report continuing past
impoundments in the future even though such reporting is not required.”

The President has complied with this suggestion and his reports under the

new law have identified pre-enactment actions. However, if the Comptroller

General's view that the new law spplies to past impoundments is correct,
there would be no reporting gap Iinasmuch as all impoundments—-regardless of

when they were executed--would have to be reported to~Congress.
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Section 1011, Definitions

Sec. 1011, For purposes of this part—

(1) “deferral of budget authority” includes— )

(A) withholding or delaying the obligation or expenditure
of budget authority (whether by establishing reserves or
otherwise) provided for projects or activities; or .

(B) any other type of Executive action or inaction which
effectively precludes the obligation or expenditure of budget
suthority, including authority to obligate by contract in
advance of appropristions as specifically authorized by law;

_(2) “Comptrolier General” means the Comptroller Gteneral of
the United States :

(8) “rescission bill” means a bill or joint resolution which only
rescinds, in whole or in part, budget authority proposed to be
rescinded in a special message transmitted by the President under
section 1012, ang upon which the Congress completes action before
the end of the first period of 45 calendar daﬁs of continuous.
session of the Congress after the date on which the President’s

© message is received by the Congress;

(1) “impoundment resolution” menns 2 resolution of the House
of Representatives or the Senate which only expresses its disap-
proval of a proposed deferral of budget authority set forth in &
sptzicial messege transmitted by the President under section 1013;
an

{5) continuity of a session of the Congress shall be considered
as broken only by an adjournment of the Congress sine die, and
the days on which either House is not in session because of an
adjournment of more than 3 days to a day certain shall be excluded
in"the computation of the 45-day period referred to in para-
graph (3) of this section and in section 1012, and the 25-day
periods referred to in sections 1016 and 1017(b) (1). If a special
message is transmitted under section 1012 during any Congress
and the last session of such Congress adjourns sine die before
the expiration of 45 calendar days of continuous session (or
%)ecial message is so transmitted after the last session of the

ongress adjourns sine dis}, the message shall be deemed to have
been retransmitted on the first day of the succeeding Congress
and the 45-day period referred to in paragraph (3) of this section
and in section 1012 (with respect to such message) shall com-
mence on the day after such first day.

Legislative History

This section defines some of the key elements in the impoundment
control process, including deferrals, rescission bills; and impoundment
.resolutidnsn It also sets the rules for computing the 45-day period after
which certain funds mist be réleased end the 25-day periods for the discharge

} oflcongressional comnittees and for suits by the Comptroller General. These
waiting periods do not include recesses of more than three days and their

continuity is broken by the sine die ad journment of Congress. If Congress

ad journs during a 45~day period, such period shall recommence at the start
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.of the next Congress. It is not clear whether the 25-day period for sults
by the Comptroller General would also begin with a new Congress, but it would

appear so. The computation ruleg are adapted from H.R. 8480.

Deferral of budget authority. The definition of deferrals is based on

the definition of impoundments in secticn 4 of 8. 373 and section 103 in

H.E. 8480. The Senate bill was somewhat more specific in detailing the types

of action which would constitute an impoundment, but both bills intended a

broad scope for.the term, as is indicated in the following excerpts from the

reports of the House and Senate commitiees on the impoundment legislation:
The House Rules Committee commented:

The definition of "impoundment" in section 103 is
intentionally written in broad terms so as to ensure that
ne executive action of any kind which holds up the expendi-
ture of funds that the Congress intended tc be expanded
will go unreported. The fact that a given impoundment
may be permissible under the Anti-Deficiency Act or
other statutory authority, or may be only temporary
in nature, does not relieve the President of his
obligation to notify the Congress by special message.48/

The Senate Government Operations Committee included in its definition
of impoundment:

fny type of executive action or inaction which
effectively precludes or delays the obligation or expenditure
of authorized budget authority. The Committee added thes words
"or delays" and M"appropriated funds." It also added the words
"or inaction” in order to specifically include impoundments
which may result from a failure on the part of the Executive
to take action required to expend or obligate budget
authority. :

48/ H Repta No. 93—336_ (1973) p. 7 ’
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The Committee regrets the necessity for such an
extensive and comprehensive definition of impoundment.
However, the interpretations and practices of the
Administration permit no other alternative. In recent
years, In its good faith efforts to obtain information on
impoundment from the executive branch, Congress has been
led through a conceptual znd semantic labyrinth. The
procedures in 3. 373, as amended, allowing Congress to
pass judgment on iImpoundment actlons, are futile unless

there is full and open disclosure. 49/

In veering toward the more general House language, the conference com-

mittee did not intend to exclude any type of executive action from its
definition; rather it felt that there was no need to list speeific types of

impoundments actions in the legislation itselr.

It is significant that the definition given to deferrals correspondé'tc
that earlier accorded to impoundments in the House and Senate bills.
1011 does not define rescissions--which together with deferrals comprise all
types of impoundments, and in fact it is possible to read the definition
of deferrals to cover the rescission actions provided for in section 1012,

However, this interpretation is precluded by section 1013 (c) which excepts

 proposed rescissions from the deferral process. In order to obtain a full

and accurate understanding, the definition of deferrals in section 1011 (1)

must be read together ﬁith the first parsgraph of section 1012 (a) and the

exception clause of section 1013 (b). In-effect, a deferral is any type
‘ 50/

of impoundment which ig not s rescission, Rescisgions are not defined

in the Act because the term has a standard meaning and because section 1012
(a2) spells out the conditions under which rescissions may be propoged.

!

49/ H. Rept. No. 93-121 (1973) p. 25.
50/ This interpretation was discussed in a floor colloquy between Senators

Ervin and McClellan on the conference repert in 120 Cong. Rec. S, 11230
(daily. ed. June 21, 1974). :

Section
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The definition of deferrals includes funds withheld through the
establishment of reserves under the Aﬁtideficiency Act.  Such reserves would
have to be reported te Congress as deferrals, and, theugh authorized by law,
would have to cease il disapproved by either the Senate or House. The
definition also explicitly covers any "inaction" which precludes the
expenditure of funds. This word was added to S. 373 by the Senate Govern-
ment Operations Committee to ensure that the impoundment control process
is not confined only te instances where funds are withheld through affirm-
ative actions. Inclusion of "inactions" in the definiticn of deferrals
has a'bearing-on the dispute over the applicability of Title X to pre-

- enactment impoundments. The Comptroller Genéral has held that the phrase
"action or inaction" clearly makes the definition of deferrals
applicable to those presidential determinations not
to apportion, obligate, or make available for obli-
gation budget authority which were mads prior to
July 12, 1974. In our view "inaction" is not Ilimited
to one-~time measures, but rather is of. & continuing
nature. Accordingly, executive "inaction' to make
funds avallable for cbligation prier to the date of
the statute would continue after July 12, 1974. 51/
However, in his communication to the President helding that the Act does not
- apply to pre-July 12 impoundments, the Attorney General discussed the
"eontinuing" versus "single" act. issue without reference to the inclusion of
52/

inactions in the definition of deferrals.

Rescission bills. The concept of a rescission bill is adaptéd from

S. 373 but with the important difference that S. 373 would have utilized

concurrent resolutions as the means of ratifying executive impoundments

é}f Communication ffom the Comptrollef General, No. B-115398, October 15, 1974.
- 52/ Communication from the Attorney General to the President, Cctober 10, 1974,
’ see supra note 19. .
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while the Act provides for rescissiocns to be effectuated'iy ool
enactments. 8. 373 would have provided a &0-day period, upon
of which any impoundment not approved by Congress would cease.
_redﬁces_ this to a A5-day period.

Congress may rescind budget authority thfough regular legislative me--
sures other than the rescission bills provided for here and, in fact, sectiio:
404, of the Act contemplétes rescissions as part of the appropriations process.
In the context of impoundment control, rescissionlbills differ iﬁ two signifi—_
cant ways from other rescissions which might be considered by Congress.

First, if a rescission bill is not enacted, impounded'funds mast be réleased,
There is no such trigger connected to other rescission measures. Second,
rescigsion bills are accorded an expedited legislative proéess (such as
digcharge of committees, limitations on debate; and conference consideration)
while other rescissions are subject to the regular legislative procedures,

Becéuse it is a legislative enactmént, a rescission bill can amend a
President's proposal. For example, a rescission bill might rescind only a
portion of the amount requested by the President. No matter other than
rescissions made pursuant to a special message of the President may be

inecluded in a rescission biil.

Impoundment resolutions. These are simple resolutions of either the
House or Senate disapproving a deferral proposed by the President. If an
impoundment resolution is passed, the President must release the deferred
funds.  Unlike H,R. 8480, after which this concept was modelled, there is no
time limit for congressional actioﬁ on & deferral resolution. In H.R. 8480,

the deferral would have been terminated only if a resolution was adopted within

60 days, while the Act allows disapprovel any time during the fiscai year to

which the deferral relates.

g ST SR R e
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The Act provides for an all-or-nothing legislative veto of a proposed
deferral, but Congress may ﬁot amend (or partly disapprove) a deferral,
Paragraph (4) defines an impoundment resolution as a resolution "which only

expresses 1ts disapproval of a proposed deferral of budget authority." Thisg

‘limited scope is in contrast to a rescission bill which may rescind budget

~authority "in whole or in part." This distinetion also appears in section

1017 (c) and (d) which established procedures for the consideration of res-
cission bills and impoundment regolutions in the House and Senate. lescis-
sion bills--but not impoundment resolutions--may be amended on the floor.
H.R. 5193--the original impoundment bill considered by the House Rules
Committeef«provided that a resolution of disappfoval "with respect to any
impoundment may express the disapproval of the Congress of any amount thereof
and may set forth the_basis on which the impoundment isg disap?roved." This
feature was criticized at Rules Committee hearings by Professor Arthur Maass
of Harvard University who argued that the amendmeht of executive impoundments
should require a full legislative process rather than a congressional veto:
In legislative veto actions of thig sort, the
President's plans have always been nonamendable,
Congress may approve them ag proposed or reject
them. Tt has had no alternatives. ‘
This is for good reason. If Congress had
the authority to amend the President's plans it
could, in effect, legislate without the necessity
for Presidential approval, and the President

"would be denied his constitutional authority to
veto.33/ "

53/ Impoundment Reporting and Review, see supra nete 13 at.411a
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In response to the Maass objection, H.R. 8480 did not allow the House
or the Senate to amend Presidential impoundments. The Rules Committee
report on H.R. 8480 explained the bar against amendmenta:

The prohibition on amendments appears in the bill
because a resolution containing anything more than a
simple disapproval of an impoundment might be of doubt-
ful legality., For example, a resolution not merely
disapproving an impoundment but also directing the
President to spend & sum less than what wasg specified,
in a previously enacted appropriation statute could he
interpreted as being new legislation and therefore
requiring the concurrence of both Houses and the signa-
ture of the President, or an overriding of his veto. 1In
this matter, toc, H.R. 8480 follows the lead of other
legislative veto statutes. 54/

The restriction of legislative vetoes is based on the argument that ahy
rodification of a President's proposal weuld be a positive act which under
"the Congtitution can be accomplished only by means of legislation that is
subject to Presidential review. While this argument might be fully appli-
cable to instances in which Congress secks to establish new conditions by
means of a legislative veto, it might not be appropriate when Congress
only intends to disapproﬁe part of an executive action. Espécially in the
case of a proposed deferral, a partial disapproval would be nothing more
than the vetoing of a portion of a President's request. If Congress can’
disapprove the entire request by a simple resolution, why can't it disapprove
part of the request? Inasmuch as the legislative veto is a condition imposed
by Cengress upon its delegation of & particular power to the executive
branch, why can't one of the conditions be that a Presidential proposal

55/
shall take effect only to the extent not disapproved by either House?

54/ H. Rept. Wo. $3-336 (1973) p. 8.

55/ ¥or a discussion of legislative vetoes as part of congressional delegations
of power, see Fdward &, Corwin, The President: Office andg Powers, 4th

-Bev. ed., New York, Wew York, University Press (1957) p. 130.
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Implementation

' Deferrals...The intentioﬁally broad definition of deferrals has gen-
erated a large volqme af special messages. Approximately half of the de-
ferrals tépérted in fiscal 1975 were.for $5 million or less and many of
theée related to.rbutine financiai or administrative éctions._.As alreédy_
noted, the Comptroller General has sugggéted that Antidéficiency Act de-
ferrals be ekcluded from the impoundment control process; He similarly '
has proposed the ekélusion of any other deferral épecifically authorized
by law as.weli as.any admiqiétrative or routiﬁe action. Im effect, the

Comptroller General would limit Title X to poliecy deférfals.

Impouhdment Regolutions. Two divergent inferpretafions of the bar
aéﬁinstgthe partialxﬁisapprﬁval of deferrals.are possible: (1) When tﬁe
'”‘President submits a.deferfal.message in which the amount withheld is draﬁn
from‘a.nﬁmber of distin#t_programs or accounts, Congresé may disapprove ﬁhe
. amount deferred“for é épécific.pfogram or account without disapproving the
tothl deferr?l. (2) A deferfal may be disapprovgd only in toto, even when '
.the déferraliis-éoﬁprised of a number:of separable programs or'éccounts.
According:tokthe firsﬁ iﬁtérpretafion; an impoundment resoiution must re-
late éo a éipgle item of deferrai; according to the.second, it:must deal.
with a éiﬁgle deferral measagé; |

This iééue was activated by a.deferral of funds from the Natiomal
Oceanic and Atmospheric Administration {NOAA) submitted.to.Congress_aa

56/ ' : . _ :
. B75-%4, The Presidential message proposed the deferral of $6.8 million and .

56/ Mﬁssagé,from'the President, November 26, 1974, H. Doc. No. 93-398.




. o f : CRS-55

.-+ 1t identified 9 NOAA programs from which the funds were to be withheld,
intluding_the amount to be deférfed from each. All of the affected programs

" are in the same appropriation account and the account happens to be one which . ' :
57/ ;
in recent years has absorbed a number of previously separate appropriatioms.

A number of impoundment resolutions were introduced in the House and the ' _ b

Senate, some would have disapproved the entire deferral and some only the
58/
deferral of funds from particular NOAA programs. " The House ultimately adopted
59/ . : ' ,
a resolution disapproving the entire deferral., _ . ' : . : ' _ 1

While there was no formal ruling as to the validity of resolutilons
disapproving identifiable'items of deferral, the House Parliamentarian ad-: ' ' ;
vised: one Member that partial disaporovals would not be in order. Thus, when _ 7

Rep. AuCoin introduced H. Res. 240, he stated:

. To be very frank, I am not as concerned about the last four
‘ _ o programs as I am about the two which are part of our national
. : marine research and development. effort. It is unfortunate ‘ :
o © that, according to the interpretation I have obtained from the . 2
”Parliamentarian s office, in order to disapprove the President's
- deferral request for the two marine research programs, one must
submit -2 resolution disapproving the entire deferral request, 60/

. 57/ Between 1972 and 1976, one dozen previously separate accounts were ab-
L sorbed into the NOAA appropriation. See Allen Schick, "Suggested Re~

visions in Circular A-11 and the Budget Appendix,” Congressional Re-
_search Service, March 4, 1975, .

58/ For a discussion of the various impoundment resolutions relating to this _
deferral, see Richard Kogan, "Impoundment of Funds from the Natiomal : : -
Oceanic and Atmospheric Administration," Memo, April 28, 1975 o

! _ 59/ H. Res. 309, 94th Cong. lst. ‘Bess.

60/ 121 CongolRec._H L074 (daily ed. March 25, 1975). ._ - | _ . - R

-vvi:._ . . /
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In separate menoranda, two, Congressional Research Service analysts

have interpreted section 1011 (4) in ways that permit the disapproval of
- 61/

: discrete items of deferral TIn weighing the various interpretations, the

decisive test is the one in which a particular item of deferral can be

segregated from other items in the same message. Whén a single deferral

~ ‘encompasses a number of programs authorized under different appropriation

accounts, an impoundment resolution surely can reach to the individual pro-
‘ 62/
grams without affecting ‘the total deferral. Otherwise, ‘the President would

have the privilege of grouping individual items of deferral into deferral
63/ .
messages_which Congress could not subdivide," At the other extreme, a

- resolution could not isolate for disapproval only a portion of the amount de-

" ferred from a single, indivisible program. There are many in-between cases,

however, and each must be judged on its particulars. The NOAA deferral had
features (such as the enumeration of the separate programs from which funds
were to be withheld)'making'the components separable from one another,

 The Comptroller General has suggested that section 1011 be amended to

! : . .
permit partial disapproval in all circumstances. Under his proposal, a

_resolution would be able to disapprove less than the full amount deferred

64/
from a particular item, " Such a revision would resolve the "whole or in

.61/ Richard Kogan, op. cit., and Stuart Glass, "The Impoundment Control Act of

1974—-Power of Members to Introduce Impoundment Resolutions Regarding
Single Act of Deferral " Memo, February 13, 1975

'”ég/ A casge In point 1s D76-86 which combines into a single deferral the

withholding of funds from 10 separate appropriation accounts. See
Message from the President January 6, 1976, H. Doc. No. 94-328.

63/ Glass, op. cit., p. 95

64/ Communication of the ‘Comptroller General to the Chairman of the House
: _Budget Committee, November 20, 1975. :
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ﬁart” issue but it also would introduce new cémplications arising out of
possible differenges beﬁween the House and the Senate as to the amount to be
disapproved. In such cases, the disapproval could be decided (1) by means
of a concurrent resolution process including conferences between the two
Houses; (2) by disapproving only the amount adopted by the House that acts
first; or (3) by disapproving the greater of the amounts in the House énd
the Senate resolution.

A question related.to partial disapprovals is whether a single impound-
ﬁent resolution can disapprove more than one deferral. The prevailing prac-

tice is to limit a resolution to a single deferral with a consequent in-
65/

-crease in congressional workload and paperwork. The grouping of related
deferrals into a disapproval resolution would reduce time and effort but it
probably would have to be accompanied by a revision of section 1017 to per-

mit floor amendments to impoundment resclutions.

The 45~-day period, The 45-day period for congressional consideration of

rescission proposals probably has been the most troubling feature of the
impoundment Conﬁrol Act. Much comtroversy has developed with regard to the
sfatus of funds and programs during the 45 days, the inability of Congress
fo overturn pfoposed rescissions before the end of the period, and the
occasional lapsing of funds either within or shortly after the expiration of

the wﬁiting period. These 1ssues are examined in connection-with gection

1012,

- 65/ An excéption is H. Res., 829, 94th Cong. lst Sess. which deals with five
consecutively numbered deferrals. :
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'IrrespectiVe of:the status of funds during and after the 45 days, the

~ manner in which the days are computed has-oresented‘considersble difficulty
~ for Congress. Because the 45 days do not include congressional recesses in
excess of three days and are broken by the sine die adjournment of Congress,
the interval between submission of the President's message and expiration of
the waiting period often is substantially in excess of 45 days. Table 11

&displays the period of time between the submission of a rescission proposal

and the enactment of a related rescission bill. The table does not report

on those sets of rescission ‘messages which did not eventuate in the enactment

of rescissions.' In every case, the interval has been substantially longer
than 45 days. There have been two main reasons for the time overruns: (L
In a number of cases computation of the waiting period'was'broken by sine

 die adjournment. - In fact, more than one third (39 of 114) of the rescissions

.‘ proposed between September 20, 1974 and December 31 1975 were submitted

less than 45 days before sine die adjournment,’ (2) Congress generally has
not acted on a rescission bill_until the 45 days perioo has neared an end
and in aone cases a bill was enectedrafter the period hsd.expiredr

_.The'45 days have had the effect of prolonging the period of tine during
which federal agencies are uncertain about the funds availeble for expendi-
ture. When the 45 days are added torthe late enactment’ of appropriations
and legislative-executive conflicts over appropriations, the uncertainty is
extended into the third quarter of the fiscal year and in some instances intc

the fourth quarter. Thus, rescissions proposed in November 1974 were not

finally decided unti]l April 1975, leaving the affected agencies.with less than
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TABLE 11

CONGRESSIONAL ACTION ON PROPOSED RESCISSIONS

Rescission Date Date of Enactment - Days between Proposal
" Proposal Proposed Rescission Bill ___and Enactment
- RmiSAl, 2 Sept. 20, 1974 * Dec. 21, 1974 92
R75-3 through ; )
R75-7 Oct. 4, 1974 Dec, 21, 1974 78 !
R75-8 through '
R75-46 Nov. 26, 1974 April 8, 1975 - 133
R75-47 through
R75-81 Jan, 30, 1975 . April 8, 1975 - b8
R76-1, 3 July 1, 1975 _ Oct. 13, 1975 : 104
R76-4 through
R76-8 July 26, 1975 Oct. 13, 1975 79 ' i
R76-2%% - July 1, 1975 ' Nov. 24, 1975 146

~ * This Table only lists sets of rescissions relating to which a rescission
bill was enacted,

** This enactment, long after expiration of the 45 daye, was in an appropria-
tion, not z rescission biil. : :
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90 days to obligate thg funds. A similar complication emerged with
regard to rescissions pfoposed in November 1975, the 45 day pgriod for which
‘continued into 1976. |

Amelioration of these probleﬁs could be obtained by a procedure allowing
Congress té terminate a proposed rescission during the 45 déys, a remedy to
be discﬁséed in section 1012. Short of this revision, some relief could be
provided by (1) computing the 45 days on a calendar~day basis with no inter-
ruption for recess or adjourmment or (2) counting only days of continu-
ous session but not breaking the count for sine die adjourmment. If the .

second option were adopted, the count would be resumed when the next ses-

slon of Congress convenes.
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$ Section 1012, Rescission of Budget Authority

. SEC. 1012. (8) Trawsyrrras OF SpPECIAL MEssacE~Whenever the
President determines that all or part of any budget authority will not
be required to carry out the full objectives or scope of rograms for
which it is provided or that such budget authority shou!c%) be reseinded

4 . for fiscal policy or other reasons {including the termination of author-

! : - 1zed projects or activities for which budget authority has been pro-

- : Videdl; » of whenever all or part 6f budget authorit provided for only

o : one fiscal year is to be reserved from obligation f};r such fiscal year,

the President shall transmit to both Houses of Congress & special mes-

sage specifying —

o (1) the amount of budget authority which he proposes to be -
: 4 : rescinded or which is to be geresewed; v propose

(2) any Account, department, or establishment of the Govern-
ment to which such budget authority is available for obligation,
and the specific project or governmental funciions involved;

. {3) the reasons why the budget authority should be rescinded
or 15 to be so reserved ; -

(4) to the maximum extent racticable, the estimated fiscal,
economic, and budgetary effect o? the proposed rescission or of the
reservation; and. - ‘

(5) all facts, eircumstances, and considerstions relaiing to or

ring upon the proposed rescission or the reservation and the
decision to effect the Proposed rescission or the reservation, and to
the maximum extent practicable, the estimated effoct of the pro-
Posed rescission or the reservation upon the objects, purposes, and
programs for which the budget suthority is provided,

(b) REQumEMENT TO Magks AVAILABLE For Om.mATmN.-—Any
amount of budtget authority proposed to be rescinded or that is to be
reserved as set forth in such Specinl message shall be made available for
obligation unless, within the prescribed 45-day period, the Congress
has completed action on g rescission bill reseinding all or part of the
&mount proposed to be rescinded or that is to be reserved. ' C

ngislative History

This secfion sets forth the conditions under which the President is to
?ropose a rescigsion of budget authority and provides for the transmiﬁtal of
fescission proposals to Congress by means of special messages. Subsection
(b) requires the release of funds proposed for impoundment unless Congress
approves a.fesciSSion bill within a 45-day period.

The President may propose a rescissiﬁnrwhen (a) "the full objectives or
scope® of & program can be achieved without expenditure of all the appropriated

* funds; (b) he wishes to reduce Federal spending for purposes of fiscal policy;

(¢} funds available for only one year sre to be reserved; or (d) for any
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- reason the President proposes to spend less than has been appropriated.

Thus there appears to be no restriction on the authority df the President

to propose a rescission, but there are'circumétances where only a rescission--
and not a deferral--must be requested. The basic test is that when the
President contemplates no future use of appropriated funds or when a
reservation would preclude future expenditure, he is to subtmit a rescission
proposal. Only when the President enticipates future use of the funds and
current withholding would not rule out future expenditure, may the President
recommend & deferral rather than a resecission.

For this reason, the Act does not permit deferral of one-year money for
the full fiscal'yearn If such a deferral were permitted, the funds would
lapse at the end of the year and there would have been a de facfo rescission
without recourse.to the section 1012 process. For this reason, also,
although the law is not explicit on the point, the President may not defer
multi-year funds for the full last yvear of their avallability. This situa-
‘tion was discussed in a colloquy between Senators Ervin and MbClellan on the

66/

conference report.

Mr. McClellan. Can the President propose the
deferral of multiyear funds beyond the end of any fis-
gal year?

Mr. Ervin. No, he can propose a deferral only to
the end of the fiscal year in which he proposes the
deferral., If the Congress does not disapprove the
proposed deferral, he must then make all the funds
avallable for obligation in the next fiscal year--

unless he proposes deferral of part of -the remaining
funds in a new message in that fiscal year.

66/ 120 Cong. Rec. S 11229 (daily ed. June 21, 1974).
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For example, the President could, under
section 1013, ‘propose to defer all or part
of a 3~year appropriation for procurement
for the first fiseal year of its availa-
bility. At the end of that fiscal year, he
would be required to make the budget authority
available for obligation or submit another
proposal covering the second year. This can go
on until the last year of availability. A4 that
time, if the President proposed further deferral,
section 1012 would apply--since deferral to the
end of that year would result in the termination
of the procurement program. This would require a
rescission bill., oOf course, should such s deferral
have, at any time, the effect of terminating a1l or
part of a program--sven during the first fiscal year--
the President would be required to comply with
section 1012.

The ‘clear intent of section 1012 alse would make improper annual deferrals

(until the last year) of multiyear funds when the President does not want any

future use of the funds but prefers not to risk the failure of getting a

rescission bill approved. For example, it would not be within the intent of

the ilaw for the President %o defer 3-year funds in each of their first two

years and to Propose a rescission in the third year unless the deferrals were

made with a good faith expectation of future use.

Neither section 1012 nor the legislative history is clear concerning the

deferral of one-year funds for a portion of the fiscal year., TIn his colloquy

with Senator MeCliellan, Senétor Ervin initially implied that one-year funds

. * 87
may be deferred for a portion of the year:““j

Mr. MeClellan., Can the President under section 1013
of the bill, propose to "defern any l-year budget anthority

for the entire fisesl year for which that budget authority
is providedy
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Mr. Ervin. Ho, that would be a proposed reserva-
tion of the budget authority under section 1012. Thus,
the exception in section 1013 (e} would deny the President
the authority to propose a "deferral" for the entire fiscal
year. The President would be obliged to proeeed under
section 1012 if his intent was to defer the obligation of
l-year budget authority for the entire fiscal year.

Mr. McClellan. Then, insofar as l-year money is con-
cerned, Section 1013 merely provides a procedure under
which the President can propose the deferral of expenditures
to a later point in the fiscal year involved but, in no
event, can such proposed deferral extend to the end of that
year?

Mr. Ervin, Yes, that is correct.
But later in the same exchange; the two Senators apparently came to a dif-

ferent conclusion, that it would be improper to propose a deferral of one—

63
year fuands for part of the year:“‘/

Mr. MecClellan. I am not sure whether additional
language is needed in section 1013 in order to avoid
a possible ambiguity regarding the limitation of the
applicability of that section to multiyear
appropriations.

Mr. Ervin. It is implied. Section 1013 is.
intended to apply to multiyear appropriations
becayse Congress in effect expresses its intent
that single-year funds be obligated during the
year of their avallablllty by making them
31ng1e—year funds in the first place.

A less difficult case would be presgnted by a deferral of funds for all
but a fraction.of the year, thereby precluding effective use of the funds
before they would lapse. If this were done, the intent of Title X to
disallow rescissions, except when apprqved by Congress, would be thwarted.
Accordlnglyy in the colloquy on the conference report, Senator Ervin
responded to an 1nqu1ry on thls matter by stating that a rescission

69/
- would have to be proposed.™

68/ Ibid., S 11230.
69/ Ibid.
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Mr. McClellan. What happens if a "deferral" of
budget authority is proposed for single-year funds
so that the effect of the deferral would be to with-
hold or delay funds until a point in the fiscal year
such that the programs or projects to which those
funds would be applied are effectively stymied or
changed ? ,

Mr. Ervin. The situation you describe caunot
occur since such action would not be a hona fide
proposed "deferral" but in faect a proposed regerva-
tion which must be reported under section 1012.

The language of section 1012 "to be reserved. from
obligation for such fiscal year" would apply to
that kind of action and thereby require the
President to proceed under section 1012.

Informationsl Requirements. A speclal message proposing a rescission

must specify (1) the amount of budget authority proposed for rescission,

2) the account or agency and the "specific™ roject or function from whiech
g P p _

the funds would be withdrawn, (3} the reasons for the rescission, (4) the

- estimated fiscal and budgetary impact, and (5) all facts bearing on the

proposed rescission and itseffect on the affected programs..'This set of
reéuirements supplants those prescribed in the Federal Impoundment and
Information Act;zgj which was repealed by section 1003 of the new law.
Generally, the new reguirements are more specific and detailed than the old, -
but they do not inelude the date on which the impoundment wag ordered as one
of the items in the special message. Presumably, this deletion is due to the
fact that the new law regards impoundments as proposals rather than as
executive actions. For the same reason, the requirement in both S. 373 and

H.R. 8480 that the special message be‘submitted within 10 days is nct

“applicable td & process which deems rescissions to be proposals to Congress.

707 P.L. 92-599, Title 1.
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The'managers statement on the conference report strongly insists on’
better reporting of impoundments than was provided under the old law:

The managers recognize that each proposed impound-
ment action may be unique, reflecting a complex mixture
of various forces. Rather than a few generalized codes
to cover all impoundments——which has been the practice
of the Office of Management and Budget in implementing
the Federal Impoundment and Information Act--the managers
expect that the monthly reports and the special messages
-will provide more specialized treatment. A narrative
section should explain clearly and completely the factors
that prompted the Administration to propose to impound
the funds. 71/ '

Implementation

During the period between September 20, 1974 and December 31, 1975, the

. President s;bﬁittéd'114 resciséionpropoaalé tq Cbngresé. Each proposed rescission
was separately idenrified and ﬁpmbered, so that the groupiﬁg of many prﬁposed |
rescissions in a sirgle messége did not impair the ability “of Congress‘to

rériew the Présideﬁt's proposais, The record.of executive and legislative

action on rescissions is provided in pages 9-14 of this reportk_.

When Do the &5 Days Begin? Inaamuch as money proposed for rescission must

be made availlable for expenditure if Congress has not approved a rescission with—
dn 45 days, the date oﬁ_commencement determines when the period comes -to an eng.
The Act clearly esrablishés the starting date as the day on which a-Presidentiai

..:meséagé'or a.section 1015 reéort by the CoﬁptrbllerlGeneral has'béen subﬁitted._

-:to Congress,'whichever is'earlier,_‘ This means that withhdidings prior to.the e

71/ B. Rept. No. 93-1101 (1973) p. 78,

!
|
.
L
{
i
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: reporting,date do not affect the computation of the 45 day period A

case in point was R76- 13 the proposed regecission of $768 million in higher

'education funds. The Pre31dent 8 message was filed on November 18, 1975,

but GAO 1nformed Congress that the withholding had commenced on October 21,

28 days earlier, The Comptroller General protested this delay but acknowledged

that ‘nothing could be done retroactively:

This delay affects the starting date of the prescribed
45~day time period causing an unwarranted extension of time
before the rescission can be rejected. We are aware that
-under the Act, rescissions are not required to be reported
to the Congress until the President signs the special

message. ...In this- instance, were we aware of HEW's actions
of October 21, or OMB's actions of October 29, we would have
~informed the Congress of an unreported proposed rescission and

the 45 days of continuous session would have started running
from the date of that letter. 72/

The start of the 45 days is not affected by the submission of a supple-

_mentary message (pursuant to section 1014). The starting date is establiahed

_ 73/
when the initial message 1is submitted.‘"‘ Any other 1nterpretation ‘would

enable the President to subvert the impoundment control process by submitting
a succession of,supplementary messages prior to expiration of a 45 day period.

A more complicated situation developed during 1975 when the President filed

‘a rescission message subsequent to the issuance of a deferral report by the

Comptroller General. On January 10, 1975, the General Accounting Office notified

Congress that OMB had not apportioned certain Labor-HEW funds within 30 days

following‘the enactment of an appropriation as required by the Antideficiency

Communication from the Comptroller General to Congress, December 12
1975, H. Doc. No. 94-322,

Communication from the Comptroller General, December 11, 1974 S Doc.
-No. 94-20. o
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Act. It thus.conéluded that this delay "constitutes a deferral of budget-

74 '
authority.‘h—j On January 30, the President submitted a message proposing

the resciésion of some of the unapportioned funds.zé! The Comptroller General

" then advised Congress that the 45-day period was triggered by his January 10

76/

A’notification, not by the later rescission message. However, the President

refused to release the fun&s until 45 aays'after the January 30 reporting date
He based this‘aptioﬁ on a Justice Department opinion that the Act establishes
a basic distinction between deferrals and rescissions:
The Act does mnot pfovide that, in the event the President
first reﬁorts ﬁhe deferral of certain funds #nd subseqﬁently'
'decideé to propose their resciséion, the 45-day period for
'Congreséional éctiqn on a rescission bill is triggered by
‘the meéSage_on thé.défer:al rather than by the rescission
.message. Under g 1011(3), the event which commen@es the
45-day period 1is feceip# by Congress of the Presidéntial
message regarding the reséission. Nothing in the Actfér
its legislative history justifies a different result when a
deferral, subéequéntly altered.to a rescission, is brought to.
the attention of Congress by the'Comptrolier General, rather

'than by the Presidenta 7f_

Communication from the Assistant Comptroller General, January 10, 1975,
3. Doc. No., 94-25. - : .
H. Doc. Wo. 94-39,
Communication from the Acting Comptroller Gemeral, February 7, 1975,
H. Doc. No. %4-46.
Letter From Antonin Scalia, Assistant Attorney General, Office of
" Legal Counsel to the Honorable James T. Lynn, Director9 Office of
: Management and Budget March 1, 1975.




CRS-69

‘This is a strong argument but ite persuasiveness is attenuated by ehe
circumstances of the case. When he reported on January 10, the Comptreller
General had no certain knowledge that a rescission was being planned. Therefore,
he could onrly interpret the withholding as a de facto deferral. But when later
events clearly indicated that the original withholding really was a rescission
' action, the Comptroller General properly notified Congress that the 45 days .
should run from the earlier date. Unlike the Justice Department’s example
;of a rescission following a deferral, this turned out to be a ease in which

there was no deferrai; only a proposed rescission of funds. Precisely be-
cause the Act draws a fundamental distinction between rescissions and deferrals,
the first actions could not--in retrospect——be classified as deferrals.
Regardless of when the 45 days start, the Act poses a difficulty with re-
gard to enforcement of the Comptrolier General's interpretation. Inasmuch
as section 1016 mandaees a 25 day waiting period prior to the commencement of
legal action, in almost every case of disputed compueation, the 45 days will
have expired (regardless of how they are computed) before a suit is initiated,

De facto Rescissions. The dispute over the starting date for the proposed

rescission of Labor-HEW funds is an example of a‘éé_ﬁgé&g_rescission. Such a

‘ rescissioﬁ occurs when the facts in the case clearly indicate that the executive

‘branch does not intend, or will not be able, to sﬁend funds coneerning which

it has not filed'a rescission message. The authority of the Comptroller General

to notify Congress of de facto rescissions derlves from section 1014 of the Act.
Some de facto rescissions present no difficulty in interpretation; others

create problems because the full extent of executive action or intent may not

be known fqr some time, A clearcut de facto reseission exists where funds will
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lapse before a.deferral ends. But what of instances in'which funds will re-.
main available but not for a sufficient duration to permit their effective
use? This situation generally is covered by the colloquy between Senators
.Ervin and'Mcclellan'quoted above. As Senator Frvin stated, such a situation
would constitute a proposed resciasion which must oe reported under section
1012, In ‘accord with this interpretation, the Comptroller General reclassified
.D75 ~48, the funds would have been deferred through June 30 1975, leaving only.

52 days before they would have lapsed.zgj

The question of whether the action
was a‘deferral or rescission was not prominent during Suosequent litigation of
the case, -almatter discussed in section 1016.

It is notl31§a§g possible to jodge in advance mhether sufficient time will
be available for the present oBligation of funds prior to their laosing; Some~
times it i6 possible to accelerate the administrative process of funds so that.

.funds are obligated in 1ess time than ordinarily is required This is exactly

:what happened with regard to HEW emergency school aid funds. On March 28, 1975
the Comptroller General notified Congress of a de facto rescission, stating |
"the probability that part of the budget authority-will_lapse on,June 30 be-
cauae it‘cannot be prudently obligated by then n29/ The Comptroller General
based his judgment in large part on the amount of time requlred for the procesein34
of applications in the previoue year. However, on May 9, 1975, the Comptroller
General reported that HEW had revised its administrative procedures, reducing-‘

from four months to 13 da&e the time between the submission of applications .and

the rewarding of grants. As a consequence, he noted "the rescission anticipated

78/ Communication from the Comptroller General November 6 1974 H: Doc. No.
93-391. '

H

79/ Communication from the Comptroller General March 28, 1975, H. Doc. No, - =
94-95, _
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by our_Marob 28 letter will not.occur.gg/

| ;_ _ ' In cases such as this, the Comptroller General has 1itt1e recourse but to
file a rescission notice when ‘the possibility of nonﬂobligation of funds

" becomes evident.gé! If he‘maitedumtil the situation was completely clarified
the likelihood of lapsing would substantially increase.

Lapsing During the 45 Days.

Although a rescission message is only a Presidential proposal, when the
funds lapse before the expiration of the waiting period, Congress has no
opportunity to overturn the President's action.. R75~-87, the last rescission

‘proposed during fiscal 1975, posed this problem. A rescission message was

submitted to Congress on May 8, 1975 involving funds for the Community Services
. Administration. The Comptroller General protested that the Impoundment Control
Act "cannot be‘effectively epplied to a rescission proposed'this late in a
fiscal year.... In this instance, the continuing resolution budget authority
 for the Youth.Recreation and Sports Program‘will lapse on June 30 before the
R . 82/ ' -
S &5~dsy period expires on July 2," =
The problem recurred with two subsequent rescissions of Community Service
|

Administration funds. R76-7 and R?G-B.were proposed on July 25, 1975, with

the 45 days running to October 22, However, the funds lapsed almost a month

80/ Communication from the Comptroller General, May 9, 1975.
: §lj In his November 20, 1975 communication to the Chairman of the House Budget
: Committee, the Comptroller General recommended revision of section 1011 (2).
. to define rescissions to include "situations where an amount of budget
S _ authority canmot be prudently obligated within its remaining period of
. availability". But while this would give explicit authority to report
de facto rescissions, it would not relieve the uncertainty with regard
: to whether the funds could be effectively spent.
- 82/ Communication from the Comptroller General, May 21, 1975 H. Doc. No.
44-165.
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 earlier on September 30, so that the fact that Congress did not concur in
the proposed rescissions did not effectuate the release of fundn.ss/ Both
the House and Senate'Appropriations Committees urged that the funds be ob-
‘ligated before September 30 to avoid their lapsing. In the words of the.
Senate Committee,
The Committee feels very strongly that if these funds are

allowed to lapse the budgetary process and Congressional pre-

rogative would be seriously undermined. Further the Committee

has clearly indicated its position on the use of these funds '

in past appropriation measures. The late rescission request

by the Executive Branch will cause unnecessary and very harmful

program delays as well as the setting of a very negative.

precedent. 84/

One possible way to remedy this problem would be to bar rhe submission
of a rescission proposal unless more than 45 days remain before the funds
would lapse. However, it may not always be possible to compute the duratlon
of the 45 days in advsnce, fer the scheduling of congressional recesses and
adjeurnments can affect the count. Moreover, this approach would prohibit
the offering of routise rescission proposals when the Administration becomes
aware that the funde are not needed late in the fiscal year.

A more promising approach, therefore, might be to amend the Impoundment
Control Act to require that impounded budget authority be recorded as obligations
of the United States for ‘such time as may be necessary to permit the orderly

operation of the section 1012 procedures for congressional review of proposed

'rescissions, If Congress approves the rescission, the funds no longer would

§§ﬁ Communlcation from the Comptroller General, December 15, 1975, H. Doc.

‘No. 94-324,
84/ 8. Rept. No. 94 403 {1975).
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be available for obligation; if'the_rescission is not'approved, the funds
would continue to be available even if they otherwise would lapse. The
Comptroller General successfully obtained court application of this pro~

cedure to avoid the lapsing of section 235 funds during litigation and he

has recommended that Congress amend Title X to provide this remedy whenever

neaded.

Status of funds during the 45 days. The possible lapsing of funds

during the 45 days is part of a larger problem: exactly what is the status
of funds during the waiting period? The Impoundment Control Act appears
to be somewhat ambiguous on this issue: on the one hand, rescission messages

are nothing more than executive proposals to Congress and have no force unless

- Congress enacts as rescission; on the other hand, the funds are withheld during

‘the 45 days. The waiting period thus is not completely neutral in its effects

on programg and finances. By means of the rescission process, the executive
branch can withhold funds from agencies for the duration of the waiting perioed.
Moreover, under Tifle X Congress has no sure means of influencing the course
of events prior to ﬁhe expiration of the period. Even when there is no prospeét
of legisiative approval, a rescission propcsal stops the flow of funds for a
considerablé—-and sometimes ériﬁical——period of time. |
One possible method of resolving this dilemma might be for Congress to
act on rescissions during the 45 days, with its acceptance of some rescissions
conciusively demonstrating to the executive branch its rejectiom of all others.
For eiample9 if 20 days after the receipt of a special message proposing $100
miliion in rescissions, Congress were tc enact a bill rescinding$20 million,

it would thereby manifest ite rejection of $80 million in proposed rescissions.
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: There has been sone'indication that GAO and OMB‘might interoret such congres#
'sional action to.reouire the immediete release of the $80imillion\not rescinded,
but no firm precedent has been established thus far.ss/ The bare uords of
‘section 1012(b) do not compel any release of funds prior to the passage of
45 days. A more serious.complication might_arise if_speedy action by Congress
on part of e‘rescission was intended merely to remove uncerteinty concerning
s.noncOntroversial proposal,inot to signify its:disapproval of the;remaining

: parts. . There'could be:confusion concerning legisletive intent and the opera—.
tion of the impoundment control process.

During the first session of the 94th Congress, a number of bills were__.
introduced to clarify the ststus of funds during the 45 day period and to
provide Congress uitﬁ a neans to disapprove arescissions.before-the period

“.hes expired 8. .2392 by Senator Mondale would amend section 1012 to provide
that no funds may be withheld from obligation unless their rescission is

.approved within the 45 days. A similar approach is taken by H R. 2434 (and

ae)_

|

} _1;1':‘__. 9 identical bills) introduced by Rep. Drinan and approximately 80 co—sponsors. |
?.l.l | | 'The Drinan bills would amend section 1012 to specify that no proposed rescission '
! is to become effective until andunlegsCongress enacts a rescission. The

Mondale and Drinan bills would seem to require an uninterrupted flow of funds :
during the 45 days, but.they provide no method of assuring this outcome or .

'n of dealing with routine cases where the funds nc longer are needed to achieve

the program objectives.

.Qéj See 122 Congressional Record, H. 877 8 (daily ed. February 10 1976}, : _"_ ,._.

PR Remarks of Reps. Mahon and Chappell.
'~ 86/ The identical bills introduced by Rep. Drinan are: H R. 2434 4670

5007 5317, 5346 5661 5872, 5999 6662 snd 11358,
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A diiferent approach would be to vest Congress with a procedure for
N - disapproving a rescission'proposai during'the 45 days. h.R. 3827 and
o ﬁ.R._4595 by Rep. Baucus'would_srovide fer.disapproval by concurrent resolu- .
| tion;_the Comptroller General has suggested use of &.simple resolution_'to
'f'express_House or-Senatedisepprsvalof rescission requests.ﬁl/ In both
approaches, withheld funds wquld haue to be released upon adohtion of a

disapproval resolution.

Release of Fundst Section‘1012(b)'cleerly rules out successive rescission:

requests as a means of withholding funds beyond the prescribed 45 days. 'When
Congress fails to;epprsve a rescission, it would violate the intent as welll
‘as the lecter of the Act to resubmit a rescission pronossl '-The only.
" possibility for renewing a rescission proposal would occur if circumstances
‘.changed 80 substantially after termination of the initial rescission proposal
"*to justify the submissicn sf a_second request on completely different groundsu

Although successive rescissions have not occurred, the issue of deferrals

.after the rejection of a rescission request has arisen. However, the cir- _:

| cumstances were such as to offer conclusive evidence that the executive branch ~
'i”.i o ~:d;was proceeding in accord with congressional intent. On July 1, 1975, the
: President proposed a rescission of $90 million (R76-1) in certain Federal
highway funds, The 45 days expired on September 22, 1975 without congres-
_4sionei enactmentrof_the rescission, But in their consideration of the re-

*cission,bill both the House and Senate Appropriations Committees suggested

that - the Administration defer the funds in order to allow more time for

'consideration of the issue.ss/ This position also was announced during floor'

_ ; : 87/ A simple resolution probably should suffice to indicate that the rescission
o will not pass if the 45 days were permitted tc run their course.
88/ H. Rept. No. 94-496 and S. Rept, No, 94-403. (1975).
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debate on the resclssion bill, 89/ The Senate Budget Committee, however,

advanced the view that a deferral could not be submitted subseqﬁent to the
lapsing of a rescission request unless authority for such action were pro-
vided in statutes other than the Impoundment Control Act.go/

In accord with the congressional suggestion, the President proposed the

deferral of the highway funds on September 24, 1975 (D76-55). 1In his review

of that message,'the_Comptroller General declared:

We believe the Act does not provide authority in this
particular case for the President to submit a deferral message
following rejection by theCongress of a rescission proposal
for the same funds, but since the deferral is offered in re-
sponse to the express wishes of the Appropriations Committees
.of the Congress, we plan no action pending further congres-
sional actiomns. 91/

Because of the special circumstances of this case, no precedent has been

astablished to allow a deferral following rejection of a rescissionm.

12] Congressional Record, H 9073 (daily ed. September 24, 1975) Remarks
of Rep. Yates.

5. Rep. Ne. 94-403 (1975) Because of Senate procedures, the views of
Senate Appropriations and Budget Committees are incorporated in the same
report,

Communication from the Comptroller General, November 4, 1975 5. Rept.
No. 94-120.
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Section 1013. pDeferrals of Budget Authority k

Sec. 1013, (a) TransMrrraL oF Sreciar Messace.—Whenever the
President, the Director of the Office of Management and Budget, the
head of any department ot agency of the United States, or any officer :
or employee of the United States proposes to defer any budget author- :
ity provided for a specific purpose or project, the President shall
transmit to the House of Representatives and the Senate a special mes-
sage specifying—

gl) the amount of ths budget suthority propesed to be
deferred ;

{2) any account, department, or establishment of the Govern-
ment to which such budget authority is available for obligation,
and the specific projects or governmental functions involved ;

(3) the period of time during which the budget authority is
proposed to be deferred ;

(4) the reasons for the proposed deferral, including any legal
suthority invoked by him to justify the proposed deferral ;

(3) to the maximum extent practicable, the estimated fiscal,
economic, and budgetary effect o? the proposed deferral; and

{8) all facts, circumstances, and considerations relatin ' to or
bearing upon the proposed deferral and the decision to effact the
proposed deferral, ineluding an analysis of such facts, circam-
stances, and considerations in terms of their application to any
legal authority and s;l:;eciﬁc elements of legal authority invoked
by him to justify such proposed deferral, and to the maximum
sxtent practicable, the estimated effect of the proposed deferral
upon the objects, purposes, and programs for which the budget
authority is provided.

A special meéssage may include one or more proposed deferrals of
‘budget authority. A deferral may not be proposed for any period of
time extending beyond the end of the fiscal year in which the special
gaessage proposing the deferral is trensmitted to the House and the
enate.
(b) ReQUmEMENT 10 MAKE AvAILABLE FOR OBLIGATION.—Any
amount of budget authority proposed to be deferred, as set forth in a
specinl message transmitted under subsection (a), shall be made avail-
ngle for obligation if either House of Congress passes an impound-
" ment resolution disapproving such proposed deferral. )

{c) Excerrion.—The provisions of this section do not apply to any
budget authority proposed to be rescinded or that 18 to be reserved as
set forth in a special message required to be tranemitted under section
1012, :

Legislétive History

This secﬁion‘establishes the procedure for the President to propose
deferrals and for the Hbusé dr the Senate to disapprove them., Two specific
limitations are placed on the deferral process: (1) é deferral may not be
proposed beyond a single fiscal year, though annual deferrals may be

proposed in successive years, and (2) a deferral may not be proposed for any

-matter covered by the rescission process in section 1012, In addition,

therefore; a full-year deferral may not be proposed for funds that would -

‘lapse at the end of that fiscal year.
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The information required iﬁ deferral messages is comparable to that
required for resciésions, except that the President also has to speclfy any
legal authority used to justify the deferral, The President must release
deferred funds if either the House or the.Senate passes a resolution of
disapproval during the fiscal year to _which the deferral appiies.

Most of the issues relating to the interpretation of the deferral process
have been discussed in connection with other provisions of the.law. Thus;

the Comptroller General has ruled that section 1013 supplements the authority

‘granted- to the President under the Antideficiency Act as amended by section

1002. Moreover, the definiticn of deferrals depends on the interpretation

of subsection {e) as well as piovisions of sections 1011 and 1012. Deferrals
must be regarded as a résidual category, covering impoundments which are not
required'fo be resgissions.

However, the composition of this residual category ié not entirgly clear
from the face of the Act. Section 1012 {a) specifies a mmber of cifcumstances
for which a rescission is to be proposed, while section 1013 (a) merely
provides for the President to submit a special message whenever he proposes
a deferral. Two conflicting interpretations are possible: (1) that deferralg
are precluded for purposes enumerated in section 1012 (a); o£ (2) that
deferrals may be proposed as long as they do not conflict with specific
requirements of the law, forwexample, that impeundments of one-year money”be
treated as rescissionas. Probably the main difference between the two inter-
pretations relates to fiscal policy impoundments, one of the items listed in
section 1012 {a). MAccording to the first interpretation, funds may not Be
deferrgd on fiscal poliey grounds; according to the second interpfetation,

the President has.the option to propose either a rescission of deferral,

~ depending on his future intentions regarding the funds.
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The Comptroller General has ruled in favor of the second inrerpretation,l

‘basing his argument on the broad language of section 1013:

-+ the clear language of section 1013 does net limit the
authority for proposed deferrals., The language of the
section is very broad providing that a message should be
sent pursitant to the section whenever it is proposed that
-budget authority be deferred.... Clearly the plain language
permits the proposal of deferrals for any reason. It has
been suggested that since section 1012 spec1fically lists
- "fiscal policy" withholdings as being reportable under
“that section, and section 1013 does not, all fiscal
policy withholdings must be reported under section 1012,
However, in that event, no deferrals could be proposed
under section 1013, since the list of purposes under
. section 1012 is comprehensive, and section 1013 lists
no purposes whatsoever. 92/

implementation

7 During the pericd between September 20, 1974 and December 31, 1975, the
President suomitted 246 deferral messages to Congress invoiVing approximately
$30 billion in budget.authority. Congress disapproved 30 of these deferrals,

compelling the release of $9.6 billion in budget authority. An analysis of these '

. developments is preeented in pages‘15—22 above,

. There appears to be a nominal conflict between the Administration's interpre-

tation of deferrals and that stipulated in the law. Throughout, Title X identi-

.'fies deferrals (and reseiseioes) as proposals. However, while the Presidential
Ze_messages speak of "proposed" rescissions, they refer to deferrals as if they.
have alreedy occurred. 1In practice, there is no problem because even though funds
.have been withheld, a deferral is merely a proposal in the sense that the funds

" must be released if it is subsequently disapproved by the House or Senateg

What is a'deferral? As noted the distinction between deferrals and rescis—

sions sometimes ‘has been troublesomeg particularly when policy matters are in-

'22]' Communicetion from the Coﬁptroller General, H. Docn.93~404, p. 9.
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volved. Definitional problems also have emerged when funds have been held up by

routine administrative actions or by delays in processing paperwork. The

Comptrollér General.has ruled on a number of occasions that failure to apportion

appropriated funds within the 30 days provided by the Antldeficiency Act consti—

tutes a def?rral for which a section 1013 message (or a section 1015 report) is
93

required. The validity of this position is borne out by the fact that a number

of delayed apportionments have been followed by rescission proposals.

However, the Comptroller General does not regard all administrative delays
as de facto deferrals, When payments are held up in order to chgck on the
validity of a claim, the action does not constitute a deferral within the meaning
of the Impoundment Control Actagaéountless other administrative routines--for

- example, delaying the award of contracts until bids have been examined or grants

until applications have been réviewedm—would not be deferrals unless they were

intended to delay the implementation of a program. Were it not for this reasonable
interpretation, Title X might be read to require the submission of thousands of

95/
routine reports each year,

Release of Funds.' Much of the discussion regarding the mandatory release

of funds when Congress fails to enact a rescission {section 1012) applies to the
release of funds when an impoundment resolution has been adopted. It would vio-

late the impoundment control procedures to defer funds after approval of an

93/ Communication from the Assistant Comptroller General, November l 1974,
5. Doc. No. 94-14, -

} - '23/' Letter from the Comptroller General to State of Michigan Senators and Repre-
: sentatives, October 16, 1975.

‘ :

f "~ 95/ In his November 20, 1975 communication to the House Budget Committee concern-—
: ing possible revisions of Title X, the Comptroller Gemeral urged that rou-
tine administrative actions be specifically excluded from the impoundment
control process. : . :
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96/

‘impoundment‘resolution or after a rescission proposal has been rejected,
Deferral of multi-year or no-year funds during successive fiscal years does
not violate the Act but in some instances a rescission meésage might be a more
appropriate course. But the deferral route shquld not be used.to "buy time"
untll a rescission is proposed. The combination of deferrals and rescission
messages can produce lengthy delays im program implementation and even when they
are within the procedures of Title X they can be used to thwart the will of
Congress. On July 26, 1975, the President ?roposed the deferral of certain funds
97

authorized under a continuing resolution. Almost four motths later, after regu-

lar appropriations had been enacted, the President proposed the rescission of sbme
o ' 98/

of the previously deférred funds. Because the rescissions came less than 45 days'
before sine die adjourmment, the period for congressional action will extend into
March 1976. Thus, through 2 combination of deferrals and rescissions, the President
will be able to delay program funding fof about 8 months. 1In this instance, the
deferréls and rescissions.were proposed with regard fo different statutory authori-
ties (a continuing resolution and an appropriations law) but the effect nonetheless
was to withhold funds for a faf greater length of time than might have been possi—.
ble by means of only one of the iﬁpdundment procedures.

In at least ome important case, passage of an impoundment resolution secured
the formal release but not the actual obligation of all the affected funds.
S. Resn.69 disapproved the deferral of $9.1 billion in highwa§ funds, but commic-

tee veports and floor debate on the resolution established the expectation that

. 96/ In his November 20, 1975 communication, the Comptroller General suggested-
' that re-deferrals and re-rescissions be permitted for “circumstances or com-
ditions unknown at the time the original deferral or rescission was con-
sidered.”

$7/ H. Doc. No. 94-225,

98/ On this matter, see Communication from the Comptroller General, December 12,
1975, H. Doc. No. 94-322, ' -
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”;b'nggf 5. Rept. No. 94-83.

102/ Communication of the Assistant Comptroller General April 30, 1975.
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"~ mot all of the funds would be spent during the current and. next'fiscallyears.

In a letter to the Senate’ Subcommittee on Transportation Appropriations, the
Chairman and ranking minority member of the Public Works Committee 1nd1cated that

because the Impoundment Control Act does -not permit partial disapproval of a

proposed - deferral, S. 69 would disapprove the entlre 1mpoundment However,

In taklng its action, Members of the Committee emphasized

- their desire to enter into a dialogue with the Executive Branch
to determine the funding level for the Federal-aid highway pro--
gram in fiscal year 1976. The Committee on Public Works will .
work with the Executive Branch to develop a proper level for
_the Federal-aid program next year that may not require the obli-
gation of the full $8.7 billion remaining impounded following

- the recent voluntary release of $2 billion.  99/.

This approach was endorsed by the Senate Budget Committee, in its review of the
' 100/

impoundment resolution. During floor con31deration Senator Randolph empha—

that it may not be possible ++t0 use this amount of money in the next fis-~
101/

cal year."™  Following adoption of the resolution, the Comptroller General con-

“firmed that the money had been released but he noted that the Federal Highway

Administration "has advised its regional administrators that they would be" pro- :

' vided a new 1imitation on obligations effective July l 1975, based on a new

102/

deferral message for FY76. W

As-things_turned out, no additional deferral was proposed for fiscal 1976;

but a limitation was written'into the 1976-Transportation.Appropriation bill.

Because of Senate procedures for deferrals and rescis—
sions, the views of the Senate Budget Appropriations, and Public Works

Committees were considered in this case. These procedurés are discussed in ..
: section 1017o : : S

100/ . Ibid., p. 12 E o R S | AR T

7 101/ 121 Céng. Rec. § 6711 (datly ed. April 24, 1975).
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Senator Randolph offered a floor amendment limiting obligations for fiscal 1976
and the tran51tion quarter to $9 blllion, several billion dollars below the

. 103/

‘amount that might otherwise be obligated " This limltation was fixed In consul-

tation with executive offlcials and members of the Senate Budget and Appropria—

‘tions Commlttees and 1t was adopted by voice vote, House and Senate conferees

-retained the limitation in their conference report, but the issue provoked

heated debate in the House with some Members defending the limitation as consis—

tent with the new congresslonal budget process and others claiming that-congres~'

sional impoundmen; now was replacing executive imponndment as a means of with-
104 '

holding funds. However; the limitation was approved as part of the 1976 DOT
105/

- Appropriation Act.

Adequacy of information, In his review of some of the early impoundment re-

ports, the Comptroller General commented on the_inadequacy of the explanations

. provided by the ekecutive branch. In one report, the Comptroller General: noted

that the special messages generally were deficient in three areas:

1. The proposed deferrals, generally, provide either no infor-
matien on related fiscal impacts or only a brief one or two
sentence statement without providing supporting data that
there is no impact....

2. There is a lack of sufficient data covering the extent to
which the achievement of Program objectives is affected,

3., ...there is insufficient data given as to...other funds and
as to whether their use for these activities affects their
availability for other purposes. 106/

Data deficiencies are much more serious in the case of proposed deferrals

than rescissions because the former continue in effect unless overturned by

103/ 121 Cong. Rec. S 13770-13775. (daily ed. July 25, 1975).

104/ 121 Cong. Rec. H 10924 10928 (daily ed. November 11, 1975)

105/ Public Law 94—134, section 31s.

==

S o-106/ Communication from the Comptroiler General, October 15, 1974, S. Doc. No.

94-13.
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the House or Senate. Inadequate information can induce inaction by Congreés in
instances where full disclosure might impel adoptiom of an impoundment resolu-
tiom,

In a February 1975 staff report to the Senate Budget committee more than_
half a dozen types of deficiencies were ideetified: vague language; failure td
state effects on programs; errors and omissions; inadequate impact statements;
missing breakdowns of data; insufficient information on alternative funding;
ebsence of information on duration of deferrals; and.seandardized responses.lgzj
In more‘eecent messages, the quality.and organization of‘the information appears
to have improved and there are fewer complaints concerning them, |

Section 1013 (a)(3) requires the President to specify "the period of time
during which tﬁe budget authority is proposed to be deferred." However, many
messages have been open-ended, leaving Congress unsure of the future status or
intended use of the funds. The Comptroller General has suggested that section
1013 be amended.to fequire a clear statement on how long the deferral will be
in effect, with funds released as scheduled unless a supplementary message pro-

108/
poses to extend the period of impoundment.

107] Senate Coﬁmittee on the Budget, Analysis of Executive Impoundment Reports,
Committee Print, %94th Cong. lst Sess., February 1975, pp. 4-12.

108/ Letter from the Comptroller General to the Chairman of the House Budget
Committee9 November 20, 1975.
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Section 1014, Transmission and Pﬁblication cf Special Messages

- . Sec. 1014. (a) Deuvery To House AND.SENATE—Each special mes-

' sage transmitted under section 1012 or 1015 shall be transmitted to the
House of Representatives and the Senate on the same day, and shall
be delivered to the Clerk of the House of Representatives if the House -
is not in session, and to the Secretary of the Senate if the Senate is
not in session. Each special message 8o transmitted shall be referred to
the appropriate committee of the House of Representatives and the -
Senate. Each such message shall be printed as a document of each
House,

i(b) DELIVERY T0 CoMPTROLLER GENERAL—A co %eof each special -
‘message transmitted under section 1012 or 1013 ghal transmitted to
the Comptroller Generatl on the same day it is transmitted to the House
of Representatives and the Senate. In order to assist the Congress in
the exercise of its functions under sections 1012 and 1013, the Comp-
troller General shali review each such message and inform the House

- of Representatives and the Senate as promptly as practicable with

respect to— : :

{1) in the case of a special message transmitted under section

1012, the facts surrounding the proposed rescission or the Teserva.-.

tion of budget authority ( mc_]uging the probable effects thereof) ;
and

(2) in the case of a special message transmitted under section

1013, (A} the facts surrounding each proposed deferral of budget

authority (including the probable “effects thereof) and (B)

whether or not (or to what extent}), in his judgment, such pro-

posed deferral is in accordance with existing statutory authority.

{c) TransmIssion oF SUPPLEMENTARY MESsaqrs.—] £ any informa-
tion contained in a special messegre transmitted under seetion 1012 or

tary message shall be delivered, referred, and printed as provided in
subsection {a). The Comptroller General shall promptly notify the
House of Representatives and the Senate of any changes in the infor-
mation submitted by him under subsection (b) whieh may be necessi-
tated by such revision, :
) Privrineg v Frorraz, Rectster—Any special nessage trans-
mitted under section 1012 or 1013, and any supplementary message
.. transmitted under subsection (¢), shall be printed in the first issue
of the Federal Register published after such transmittal, -
{e) CuMuLAaTIVE REPORTS OF Prorosen Rescissrons, ReservaTions,
AND DErerrars oF Bupogr Avrnorrry.— ‘
(1) The President shall submit 8 report to the House of Repre-
sentatives and the Senate, not later than the 16th day of each
.. month during a fiscai year, listing all budget anthority for that
R ﬁscalhyear with respect to which, as of the first day of such
month— S

(A) he has transmitted a sgecial message under section
10312 With respect to a propose rescission or a reservation ;
an : :

{B) he has transmitted a special message under section
1013 proposing s deferru], .

"Such report shall also contain, with respect to each such pro-
posed rescission or deferral, or each such reservation, the infor-
mation required to be submitted in the' special message with
respect thereto undergection 1012 or 1013, . B
_ {2) Fach report submitted under paragraph (1) shall be
printed in the first issue of the Federal Register published aftep
it8 subimission. : : ’ ) ) .
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Legislative History

This section sets.forth the procedures tor the transmittal, publication,

_ and reniew of rescission and deferral messages, Each special message, and any
L'supplementary message revising a previous proposal, is to go to Congress and the
o Comptroller General -and is to be published in the Congre551ona1 Record. The

Comptroller General shall view each message and inform Congress of the circumstan-

\ . o .

ces and probable effects of every proposed deferral or rescission. In the case
of proposed deferrals, tne Comptroller:General is to notify'Congress as to whether
he regards the action.as in accord with statutory_suthority.

Provision also is made for cumulative monthly reports listing all proposad

rescissions, deferrals, or reservations for the current fiscal year.

Implementation

| The reporting procedures elaborated in this section have led to a stable pat-
tern of speclal messages, GAO comments, periodic supplementary messages, and
monthly cumulatine reports.

Special MEssages. ‘Rather than separate reports for rescissions and de-

ferrals, the practice has been to combine them into a single document, with sepa-
g:raCe sections for each type of impoundment. The reports submitted between
September 20 1974 and December 31,1975 are listed in Table 10 on page 23. In .
. accord with S Res. 45 defining Senate Commlttee 3urisdiction over impoundment
; resolutions and rescission bills, the messages are referred to the Senate Appropria—
* tions and B?dget Committees as well as to any ‘other Senate committee of juris- -
109

'dictiong

Reports of the Comptroller General. -There usually is about a cne-month

interval between the submission_of a special message by.the President,and its

\'109/ See section 1017 for a fuller discussion of the jurisdictional dispute in
the Senate and its reaolution.
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- review by the Comptroller Genmeral. Ounly in a few instances has the Comptroller

General commented at length concerning a particular deferral or rescission. In

" most cases, he has merely certified that the facts as nresented by the President

are accurate and that the action is in accord with existing law. When the facts

ascertained by his inquiries are at variance with those reported by the President;

- the Comptroller General notifies Congress of the true situation. Sometimes the

corrections relate to the amount being impounded, sometimes to the legal authority
for a deferral, sometimes to the effect of an impoundment on the level or effec-

tiveness of a program. The Comptroller General's inquiry almost always involves

questioning of Office of Management dand Budget officials and it often also: extends -

to agency personnel. But it is not a full~ scale 1nvestigation into the purposes

and effects of each impoundment.- The scope of this review was spelled eut.in the

‘first message of the Comptroller General to Congress under Title X:

Our reviews of the special message are also concerned with
assessing whether they contain sufficient relevant, factual
“data about fiscal, budget and program effects to permit the
Congress to understand the action proposed and be helpful
to it in judging the desirability of the proposal. .  The data
contained in the messages themselves should meet reasonable
standards of completemess but they are only one of the data
sources available to the Congress when it is considering
" the proposed action. In our opinion, congressional hearings
on large and controversial proposals will be essential to
fully develop the facts 110/ '

Supplementary messages. In the course of implementation, dozens of supple-

mentary messages have been submitted to Congress, particularly with regard to

'deferral actions. In many routine impoundments, funds previously withheld for

N cont1ngenc1es are released as circumstances changeu It has not been an eagy

110/ S. Doc. No. 94=13 (1975), p. 1.
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task for Congress to keep track of the flow of special and supplementary mes-
sages, thouéh the cumulative reports issued eéch @onth have lightened the burden.
When the President submits a supplementary message, the time frames for congres-
.sional and GAO action are not altered. They start ffom the date of the original
: 111/

message. :

Some.controversy Has developed as to whether executive action releasing all
‘funds deferred fdr a‘prograﬁ triggers the section 1014(c) reqﬁirement of a supple-
mentary message. A strict reading 6f subsection (c) would indicate that a message
should be submitted whenever "any information ...is subsequently revised." The
rélease of funds and terﬁination of a deferral certainly constitutes a change in
the information preﬁiohsly reported. Nevertheless, the practice has been to re-
port the termination of a deferral in the next cumulativé report rather than in a
supplementary.messagen This procedure seems to rest on the contentlon that a sup-

.plementary message is required only fdr_an impoundment still in effeét, not for
deferrals which have 1apsed because of changed circumstances or executive action.

This practice provoked a protest by the Chairman of the House Committee on
Education and Labor, who took the position that when a deferral is terminated a
“suppleﬁentary message should be issued by the President to this effect, stating
specifically that the funds proposed for a deferral are being obligated im accord
with congressional intent."” However, the Comptroller General rejected this inter-
pretation, arguing_instead that the President is not required to submif a supple—l
mentary message 'on deferrals that are no longer viable because this information
will subsequently be included im the Presiéent“s monithly status report to the

112/
Congress.™

Comptroller General'’s Report to Congress, December 11; 1974. 5, Doc. 94-20.

[
[
[
-

|

The Comptroller Gemeral'’s response, dated October 24, 1975 was addressed to
Rep. Brock Adams who had asked him to review the problem raised by Rep. Perkins. ~

F—I
e
[
R
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There is a clear interest in reducing the paperwork to a necessary mini-

mum, and excessive reportiqg can only interfere with the ability of Congress to
.monitor executive actions. ﬁut this particular controversy.involved a set of de~
ferrals imposed on programs operating under continuing resolution. Once the
regular‘apﬁropriation was enacted, there was a real iikelihood that.the Pfesident
would propose to rescind sqmé of the funds. Consequently, Chairman Perkins was
seeking a positive statement as to whether the funds would be made available for
oﬁligation, not merely a notice that the deferfal‘was to cease. For this puf—
pose, a suppleméntary messdge would have provided more information tham the
monthly reﬁo;t.

Monthly Reports. Subsection (e) seems to Tequire cumulative reports as de-

tailed as the various special messages, but the outcome of such an application
would be exceedingly bulky monthly reports. In practice, the Administration has
responded Eo‘this requirement with summary listings of the key financial details

along with brief narrative explanations of the status of rescissions and de-~

ferrais, Table 1% lists the monthiy reports issued through December 1975.
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Table 12

CUMULATIVE REPORTS ON RESCISSIONS AND DEFERRALS " S Ct

Report for Month of o Congreséional Document == Federal Register Publication
October, 1974 H. Doc. 93-393 ' 39 Fed. Reg. 37434
L R = ' ‘ (Oct, 21, Part 1)

' November, 1974 . H. Doc. 93-392 © " 39 Fed. Reg. 40243

_ Sno A (Nov. 14, Part III)
December, 1974 . - ‘H. Doc. 93407 | 39 Fed. Reg. 43499
A ‘ " . 8., Doc, 94-19 : N {Dec. 13, Part III)
January, 1975 . ~ H, Doc. 94-10 ' . 40 Fed. Reg. 3179
‘ R : e : (Jan. 17, Part IV)
February, 1975 . ~ H. Doc. 94-48 . 40 Fed. Reg. 7355
' . L ' $. Doc. 94-3 - {(Feb. 19, Part III)
March, 1975 . H, Doc. 94-77 . ©_ 40 Fed. Reg. 12427
: g : ' (Mar. 18, Part II)
‘April, 1975. . - H, Doc. 94-106 = - 40 Fed. Reg, 17411 -
- _ -+ . 'S8. Doc. 94-34 S (Apr, 18, Part IV)
" May, 1975 . © " H. Doc. 94-145 .. 40 Fed. Reg. 21885
e .- 8, Doc, 94-55 ' ‘(May 19, Part VI)
June, 1975 . . H., Doc. 94-180 - 40 Fed. Reg. 25945
. . S 8. Doc. 94-67 : _ . (June 19, Part IV)
July, 1975 " H. Doc. 94-215 40 Fed. Reg. 30025
o , : S o -{July 16, Part V)
August, 1975 . H, Doc. 94-236 . = 40 Fed. Reg. 33949
: T L 8. Doc. 94-99 L . (Aug. 12, Part V)
September, 1975 e . 40 Fed. Reg. 42710
N S. Doc. 94-104 . (Sept. 15, Part V)
October, 1975 , . = . H, Doc. 94-285 . - 40 Fed. Reg. 48475 |
y Lo . 5. Doc. 94-110 _ _ B (Oct. 15, Part IV) :
" Novewber, 1975 . H. Doc. 94-304 . 40 Fed. Reg. 52977 -
: r - .. 8. Dog, 94=127 R {(Nov. 13, Part V) . . -~ .

Doc. 94-320 , . 40 Fed. Reg. 58255
« Doc. 94-140 (Dec. 15, Part V)_

December, 1975

[Z: 08
L]
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Section 1015. Omigsions and Reclassifications

Sro. 1015, (a) Famume To Trawesmrr Seeciar Mrssaee.—If the
Comptroller General finds that the President, the Director of the Office
of Management and Budget, the head of any department or agency of
the United States, or any other officer or employee of the United
States— o

(1} is to establish a reserve or prof)oses to defer budget author-
ity with respect to which the President 1s required to transmit
special message under section 1012 or 1013 ; OF

{2) has o:ﬁ:md& permitted, or approved the establishment of
such n reserve or a deferral of budgot authority ;

and that the President has failed to transmit a special message with

oS to such reserve or deferral, the Comptroller General shall

Take a report on such reserve or deferral and any available informa-

tion concerning it to both Houses of Congress, The provisions of this

" part shall apply with respect to such reserve or deferral in the same

manner and with the same effect as if such report, of the Comptroller

General were a special message transmitted Ey the President under

- section 1012 or 1013, and, for purposes of this part, such report shall

ba considered a speciel message transmitted under section 1012 or

1013, : ’

(b) IncorrECT CLABSIFICATICON OF SPRCIAL Messaoe.—If the Presi-

ent has transmitted a special message to both Houses of Congress

in sceordance with section 1012 or 1013, and the Comptroller General

believes that the President so transmitted the special m in

- accordance with one of those sections when the spectal messsge Eould_

have been transmitted in accordance with the other of those sections,
the Comptroller General shall make & report to both Houses of the

setting forth his reasons,

Legislative Hiétogz_ 

Both S. 373 and H.R. 8480 provided for the Comptroller Gemeral to

f.hotify'ccngress in the event that the President fails to :éport an impound-

':'ment. Inasmuch as the Presgidential messages trigger the impoundment control -

process, there is a need for "surrbgate" reporfs if the President fails to

'infarm Congress of an executive impoundmente However, the twe bills

diverged in regard to the commencement of the waiting period for legislative

approval or disapproval of impoundments. Under S. 373, thg period would

- have commenced at the time the Comptroller General determined the impoundment

to have been made, while H.R. 8480 would have commenced the wailing period at
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the time the Comptroller Genersl reported to Congress. The Act conforms to
the.H.R. 8480 approach and deems a report of the Comptroller General to have
ﬁhe game effect as a special message of the President reporting a proposed
deferral or rescission.
| Subsection (b) was added by the coﬁferénce committee to take inte

account the distinction between rescissions and deferrais and section 1013 (c)'é
prohibition against the classificatign of a rescission ag a deferral., 1If the
President‘misclassifies 2 rescission or deferral, the Comptroller General
1s to so report to Congress. While this subsection would apply to any type

~of misclassification, the Act itself.does not prohibit the cléssification of

a deferral as a rescission nor is there much incentive for the exscutive
113/

branch to err in this direction. Subsection (b} is unclear as to the
status of a finding by the Comﬁtroller General that the President has mig-
classified.an impoundment. If the Comptroller General reports that a rescis-
sion has been submitted as a deferral, would the 45-day period commence at
the time of the report as it does when the President fails to.report al-
together? TIf the period does not commence'then, there might be no way to
compel the President to release the funds unless one House goes along with
the deferral classification and adopts an impoundment resolution. However,
a rgasonable“interpretation is that Congresé can challenge both a miselassi-
Jication and Presidential failure to release impounaed funds when the Coﬁp—
trolléf General reports misclassification under subsection (b), thefeby

satisfying the subsection (a) procedure as wall.

113/ But there are occasions when =z recission might be preferred, for example,
during the last weeks of a Congress when the President can take advantage
of the 45-day waiting pericd. '




Implementation

During the first 15 months of the impoundment control process, the
Gomptroller General intervened in more than half a dozen instances to
report a misclassification or a failure te submit a presidential message.

In all but one of the-cases, the Administration conforms to the judgment

of the Comptroller General. Most of the particulars with regard to these
cases are discuesed,in seetions l012; 1013; or 1016. The salient types
of issues in these cases are presented below.

fFairlure to Apportion. The Antideficiency Act (31 U.S5.C. 665) re-

quires the apportionment of. funds no later than 30 days'after enactment

of an_appropriation;_ The Comptroller Generel has ruled that any dela&
beyon& the 30 days constitutes a deferral of budget authority £or which
a seetion'1015 repott is'required._ On January 10, 1975, he informed'Congress
of a failure to apportion budget authority provided in the Labor—HEw |
appropriation act; ;lgj_almost a month later he ruled that when the -
President submitted a teseission message for this budget authority,‘the
45 days'began when'Congrees eonvened, not when the Ptesident's nessage

.was submitted,llsl

Reclassification of deferrals. Thus far, there has been no reported

i

instance of a proposed rescission that should have been classified as a |

deferral. As noted, there is_little incentive for this'type of misclassification.

Y

114/ Commumication from the Comptroller General, January 10, 1975 S , ‘

R Doc. No. 94-25. - .

. 115/ Commmication from the Comptroller General February 7, 1975 H. '
S Doc. No. 94“460

b
i
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But on a number of occasions, the'Comptroller General has_notified'Congress

"of a propoeed deferral'which should have been reported as a rescissionL

The most celebrated of these involved section 235 housing funds, and the
particulars are detailed in section 1016

On February 14, 1975, the Comptroller General-reclassified six re-
ported deferrals as.proposed reaciasions.t In each of these casea, the
Adminiatration proposed to set aside appropriated funds pending legislative

approval of their transfer to other programs. The Comptroller General

.‘ruled that the Administration intended "to permanently withdraw funds

from these programs and thereby reduce the activity below the level of

. budgetary resourCes provided by the Congress. Any such action constitutes-
-'a rescission as defined by the Act 116/ In other words, rescissions

were defined to cover circhmstances where (a) the funds would not lapse

(b) they would be used during the fiscal year, but (c) they would not be

used for the original appropriation. This set of conditions, howevér,

'would not pertain to transfers already authorized by law. In such pre-

authorized transfers, there would be no period of time during which funds
were withheld, nor any deviation from legislative authority.

‘Fallure to Report. Sometimes the ‘executive branch engages in actions:

which woul:idelay or prevent the expenditure of funds without notifying

» Congress of the siruationn The ‘authority of the Comptroller.General..under

h'llﬁf. Communication from the Comptroller General February 14 1975 H.
oo Doc. No, 94~50, .
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section 1015 (a) to report such executive actions has led to several

_'deferral.and rescission cases. On July 9, 1975, the Comptroller General
* informed Congress that the Aﬂmi‘nistration was contemplating the impound- .

. ment of $10 million in funds for the Youth Conservative Corps. Since

these funds wete for summer programs, their impoundment.would prevent
use of the money for one year, thereby constituting a de facto deferral
One day later the Senate disapproved this deferral and OMB subsequently
released the funds.llzj However, by the time the funds were released,

it was possible to use only $3 million during that summer, with the
remaining $7 million earmarked for the next sumner’s program. Thus, even

the'expeditious activation of the impoundment control procedures could

"not avert a long delay in the use of funds.

One failure to report 1nvolved an estimated $964 million of college
housing funds which the Administration had no evident intention of spend~
ing.;lg After the Comptroller'General notified Congress, it transferred
the budget authority to a new community development program, thereby re-

solving the impoundment issue in a way that preserved the funds but not

119/
for their original purpose.

117/ 8. Res. 205, 94th Cong. lst Sess.
118/ Communication from the Comptroller Gemeral, June 19, 1975.
119/ The transfer was made in the 1976 HUD Appropriation Act, Public

Law 94-116, and reported in the communication from the Comptroller
General, December 15, 1375, H. Doc. No. 94-324.




,

Impoundment by Relation. In another case, GAQO initiation of the

impoundment process could not prevent the lapsing of budget authority.
On June 3, 1975, the Comptroller General reported that delays in the
issuance of regulations would force the lapse of %180 million in Housing
for the Elderly or Handicapped funds. He regarded this delay as a de
facto rescission, but the section 1012 process was of no avail because
the funds lapsed before.the 45 days expired. As things turned out, all
$214 million available in the program lapsed bécause no regulations
were issued by the gnd4 of the fiscal year.lgg!

This case raises difficult questions concerning the effects of
administrétive regulations on the fmpoundment coﬁtrol process. Iﬁ'dozens
of Federal grant and loan programs, the pace and amount of expenditures
ére directly affected'by regulations governing eligibility, applications

procedures, criteria for review, etc. Often revisions in the existing

regulations delay the processing of applications and reduce the amount

'obligated by the Federal agency. If all regulatory delays were regarded

as de facto rescissions or deferrals, Congress would be flooded by an

. avalanche of special messages, only a small fraction of which would have

any policy content. But not all regulatory delays are alike. There is
a difference between administrative actions which would cause the funds

to lapse and actions which would delay but not reduce the program level,

120/ Communciation from the Comptroller General, August 6, 1975,
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fhe Housing for tﬁe Elderly or Handicapped program posed the possibility-
of a QE.EEEEi rescission, and hence a report by the Comptroller General
was an éppropriate (but in this case futile) effort to preserve the
availability of the fuﬁds. When, however, regulatory actioﬁ would merely
hold up a program unfil regulations were fully develbpéd, the case for
Comptroller Gemeral intervention would be weaker,

A second distinction relates to the purpose (as opposed to the effect).
of a regﬁlatory delﬁy. If the regulatory activity is infended solely to
improvéprogram performance or to implement legislative intent, the_justifica-
tion for labelling it as an impoundment would be less compelling than whén

‘regulaticns are used to hinder the implementation of a program. However,
- it is not always pbssible te judge the motivations of adminiétrative agencies,
and the bqrdeng therefore, should be on the agency to show.that the regula-

tory activity is not intended to interfere with program levels or to achieve

a "backdoor" impoundment,
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TABLE 13

IMPOUNDMENT REPORTS OF THE COMPTROLLER GENERAL TO CONGRESS FY 1975

OCTOBER 15, 1975 THROUGH DECEMBER 31, 1975

FY 1975 ‘Subject | | | Published
| ' GAD Comments on First Special Message - - Oct. 15; 1974
'-Notice of Delay of Funﬂé S ‘ Nov. 1, 1974
- GAOIComments.on 2nd MésSage ' | 7 _ ' .Nﬁﬁ. 6, 1974
'GAO Comments.on_Brd and 4th Message o Nov, 18, 1974:
- GAO Legal Opinion (prepared by Office IR Deé; &, 1974
of General Counsel)
' GAO Comments on 5th Message "-. o - Deec. 11, 1974
' GAO Com@enté‘on 6th Special Message : - Deec. 23, 1974
Reclassification of D75- 48 to . - t_S_‘ Dec¢.23, i9?4
Rescission - e :
iS-Legal Authority cited for first four ' “ : - Dec. 31, 1974
) special messages . _ X _
Notice of Delay of Funds . Jan. 10, 1975
?.GAO Comments on 7th Special Mhssége : o -i Jan. 16, 1975
" Summary of Budget Authotity and : : :Feb.PT, 1975
Status of Rescissions : :
GAC Comments on Bth'Special Messaée' ' :_ﬁ Feb. 14, 1975 . s ﬂfﬁﬁ
: Notice of'Dglay of Fupds.. ' ' _ " Feb. 28; 1975' l
Release of Funds, Sec. 1016 o March §, 1975

Notice of Civil Action

© Release of Funds =~ o " March 24, 1975 -




FY 1975

-~
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TABLE 13 - continued

'Subject
1
Unreported Rescission

Release of Tunds

Release of Funds

Release of Funds
Release of Funds

Condition Alters on March 2
Rescission :

GAO Comments om 9th and 10th
Special Message

Release of Funds

GAO Comments on llth Message
Unreported HUD Sec. 202 Rescission
Unreported HUD College Housing

Release of Funds

‘April 30, 1975

‘Published
March 28, 1975
April 1, 1975

April 15, 1975 %

April 29, 1975

May 9, 1975
May 12, 1975

May 15, 1975
May 21, 1975
June 3, 1975
June 19, 1975

June 23, 1975




CRS-100
. TABLE 13. - continued

FY 1976 - Subject

Unreported rescission, Dept. of
Agriculture Youth Conservation Funds

GAQ Comments on First FY 76 Special
Message

Release of Youth Conservation Funds

 Section 202 Housing Direct Loan:
Program

Comments on 2nd FY 76 Specilal
Message

Comments on 3rd FY 76 Special
Messape

" Release of Funds (D76-49)

Comments on 4th Presidential
Special Message

Comments on 5th Presidential
Special Message

Release of Funds R76-1, R76-2,
and R76-3

.Conments on 6th Message
Comments on 7th Messape

Release of Funds and Status of
Impoundments

Source: General Accounting Office.

Published

July

July

July

9, 1975

17, 1975

16, 1975

August 6, 1975

Seﬁt.

Nov.

Nowv.

Nov.

Nov,

Nov.

Dec.

Dec.

August 12, 1975

- 26, 1975

3, 1975

4, 1975
5, 1975
6, 1975

7, 1975
12, 1975

15, 1975
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Section 1016. Suits by the Comptroller General

Sec. 1016. If, under section 1012 (b) or 1013(b), budgat authority is
required to be made available for obligation and such budget suthority
i8 not made available for obligation, tﬁe Comptroller General is hereby
expressly cmpowered, through attorneys of his own selection, to brin,

a civil action in the United States District Court for the District o
Columbia to require such budget authority to be made available for -
- obligation, and such court is hereby expressly empowered to enter in
such civil action, against any department, agency, officer, or employee
of the United States, any decree, judgment, or order which may be
necessary or appropriate to make such budget authority available for
obligation, The courts shall give precedence to civil actions brought
under this section, and o appeals and writs from decisions in such
actions, over all other civil actions, appeals, and writs. No civil action
shall be brought by the Comptrolier General under this section until
the expiration of 25 calendar days of continuous session of the Con-
83 following the date on which an explanatory statement by the
ompiroller General of the circumstances giving rise to the action
contemplated has been filed with the Speaker of gle House of Repre-
sentatives and the President of the Senate.

Legiglative History

This section authorizes the Comptroller General, after a 25-day waiting
‘period and notification of the Spesker of the House and the President of
the Sena_te, to bring court action to. enforce the new impoundﬁlent procedures,
Fedérai courts are directed to give precedence %o such suits and to issue
orders requiring the release of impounded funds. In. a floor statement on the
conference report; Senator Ervin explained. that "this authority is not
intended to infringe upon the right of any other party to initiate liti~

gation. 221/ :

The origin of this section is in 8. 373 and H.R. 8480 which contained

identical authorizations of suits. by the Comptroller General "expressly

empowered as the representative of the Congress.” Tt was Felt that urless

121/120 Cong. Rec. S 11222 (daily ed. June 21, 1974). Remarks of Senator
’ Ervin, .
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Congress had'a.judicial remedy, the executive branch might chooss to

ignore legislative disapprovals of impoundments. . H.R..7130 restricted Lhe
power of the Comptroller General by réquiring him to obtain "the approval

of Congress in any particular case before bringing suit againgt a Faderal
.agenoy. 3. 1541 contained the authorization to sue as part of its amend-

ment to the Antideficiency Act and it also gave such actions by the Comptroller
General precedence in federal courts.

The enocted provision does not designate the Comptfoller General as the
"representative of the Congress" because such a designafioh might have been
interpreted to bar suits by Members of Congress. 'HOWevor, tﬁe Comptroller
Gereral is_authorized to u=e his own attorneyo.

Computation of the 25-day waiting period is governed by section 1011 (5)
whico defines "days of continuous session’ to exclude recessess in excess of
3 days. The purpose of this period is.to enable the Comptroller General to
consult with congressional leaders, to provide an opportunity for "cooling
of f" and, if possible,‘avoid a confrontation botween the legislative and
executive branches.

Section ldl6 does not mandate a suit by the Comptroller General, if he
finds that the oxécutive branch has impounded funds in violation of the ney
law. The language empowering court actions is discretiooary, bUt'inasmuoh
as the Comptroller General is given such power for the purpose of protectlné
congre531onal 1nterestsy 1t is not llkely that he would refraln from taklng

actions necessary to enforce the law, except when circumstances make a court

action unwise.
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Implementation

Thus far, the Comptroller ‘General has brought one suit under this

Title X authority but it was withdrawn before a judicial determination

-was reached; The case involved the impoundment of Homeownership Assistance

(section 235) funds, an action initiated in January 1973 as part of the
Nixon Administration s eomprehensive moratorium on subsidized housing
programs, When Title'x.was enacted, a court test of this impoundment
was.nending,‘bnt it had no bearing on the later.case.lzgj
On October 4, 1974, President Ford informed Congress of the deferral l
of 5264 million.of section 235 funds,.declaring that because the action
was_tsken before enactment of the Imooundment Control Act, it.wss not
' /

subject to the new procedures. One month later, the Comptroller

General motified Congress that this action "was misclassified and should

'have‘beenrsubmitted as a rescission,” basing his finding on the fact that

the fonds,were scheduled'to lapse only'52 days after the deferral would

. end‘lZﬁ/ A resolution of disapproval (S. Res. 446) was introduced late

in the 93d Congress and was referred to the Senate Appropriations Committee.

122/ Commonwealth of Pennsylvania v. Lynn 501F. 24 848 (1974) decided
on July 19, 1974,
123/ H. Doec. Noo 93-365: Deferral No. D75 48,

© 124/  Commmication from the Comptroller General, November 6, 1974,

H. Doe. Non 93—391
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Whiie the Committee.concurred with the Comptroller Generai's reclassifica-
tion, it ﬁoted to report the impoundment resolution (thereby”trestiog .. ' N
the matter as a deferral) "in order to obviate any frivolous delays that
might be engendered by mistaken interpretation" of the new law.lgéj
However, the Committee aiso‘recommended that_the matter.simultaneously'
be treated as.a'rescission snd that no action be tsken on a resclssion
bili.

. No actioh was taken on S. Res, 446_doring the 93d Congress, in part

because of a jurisdictional dispute between the Senate Appropriations

 and Budget Committees, In a floor statement on December 20, 1974, Senator

Muskie urged the Senate not to act on the impoundment resolution and to

rel&finstead,on a sult by the Comptroller General at the end of the 45-

day period provided in the law.lggj He soggested that adoption of the
‘resolution might "preclude the Comptroller General from effectively suing
the President to force a release of these funds" because the Senate al-
ready will have gone on record as regarding the matter.as a deferral rather
than as a rescission. Senator Muskie further argued that inasmuch as the -
Administration had.taken*the position that the action was a pre-enactment
deferral not subject to the'ﬁew law, any privste suit would be slowed by

127
legal complications.™

125/  S. Rept. No. 93-1373 (194), p. 5.
126/ 120 Cong. Rec., S. 22530 (daily ed. December 20 1974).

127/ Senator Muskle stated that "should the Senate pass Resolution 446,

the Comptroller General probably camnot bring suit when the adminis-

tration refuses to spend the funds.” Ibid. But an alternative

interpretation is that the Comptroller -~ General would be able to _
. bring suit to enforce section 1013 (b) which requires the release oL

of funds if either House has passed an impoundment resolution. '
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bn December 23,1974, the Comptroller Gemeral notified Congress that

in his judgment the conditioms reduired for commencing the 45-day period

had been satisfied by his notification to Congress that the action had

been misclassified. He also took the position that the notification of

misclassification sufficed for purposes of the section 1015 (a) require-

-ment and that no additional message was required:

Our reclassification of this deferral action to a
rescission effectively nullified the President’s
deferral message and has the same effect as if it

~ had been a rescission message tfransmitted by the
Presiddent. 128/

The 45 day perioﬂ expired on February 28, 1975, at which time thé

25 day period for court action commenced. The Comptroller General

brought suit in the United States District Court for the District of

Columbia on April 15, 1975, naming the President, the Director of OMB,

and the Secretary of the Department of Housing and Urban Development

29/

1
as defendants.™

Meanwhile, the Senate considered and adopted 5. Res., 61 treating

the section 235 matter as a deferral and disapproving the President's

action. The purpose pf this resolution, however, was not to decide

the deferral versus rescission issue but rather tc assure that regardless

of how the matter was Created, the funds would have to be released; if

'lggj Communication from the Comptroller Genera, December 23, 1974,
_ H: Doc. No., 94-14,
129/ Staats V. Ford, et al. (Civ. Action No. 75-0551, D.D.C. April
- 15, 1975.) On June 11, 1975, the court dismissed the sult with
regard to the President.
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" as a.rescission, because the 45 days had expired; if as a deferral, be-
cause an impoundment resolution had been adopted. As explained, in a
committee r'eport. on 5. Res. 61:

Because of the unique clrcumstances surrounding .the
recent implementation of the Section 235 program, the
. Comnmittee recommends that S. Res. 61, a resolution
disapproving the deferral, be passed in addition to
our recommendation set forth below refusing to ratify
the proposed rescission of these funds.

_ By taking both actions, and thus denying both
rescission and deferral, the Congress will be sending
an unmistakable message to the Executive that these
funds must be made immediately available and that no
further legal justification now exists for delay.

The Committee has delayed action on this deferral
resolution until March 5 so as to permit the 45 day
rescission period to expire in accordance with the
recommendations of the Committee on the Budget., This
preserves the Comptroller Gemeral's standing to proceed in
court under his rescission reclassification. 130/

In court, the kéy issue was the constifutioﬁality of the Comftroller'
' General's role under section 1016. The juétiée bepa;tmeht moved to dis-
miég the actién, notiﬁg that "it 1s apparently the first suit ever brought
in the. Judicial Branch by the Legislative Branch in its official capacity

31/

against the Executive Branch in its official capacity. The motion

¢ to dismiss g:gued that section 1016 violates the Cbnstitution in two ways:

 130/ S. Rept. No. 94-30. (1975).
131/ Staats v. Ford, et al (Civ. Action No. 75-0551 D.D.C.) Points and
 Authorities in Support of Defendants ‘Motion to Dismiss= .
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First, by authorizing the Comptroller General, a legis-~
lative officer, to perform the executive function of enforcing
_ . the law, the provision runs afoul of the constitutional sepa-
v - ration of powers. Secondly, by in effect authorizing the

- B Congress to sue the executive, the United States appears on
. both sides of this action and no justifiable case or contro-
versey is presented within the meaning of Article II1. 132/

The Cdmptroller General countered with the claim that although he was ' :
f_essentially an independeﬁt officer whe possessed certain législative
functions, he also performed certain executive and other non-legislative

functions. With regard to his duties under section 1016, the Comptroller

General pointed to the legislatiﬁe history and to the delétion of his

deéigﬁation as_thel"resprésentative of the Congress" from this section,
" The Comﬁtroiler General thus afguéd that he was suing in his own right
and not as an agent or official of Congresa.légl | |
_— ' _ - The Eburt actién alsc involved a mumber of other impoundment related.
_iésueé: The Administration claimed that as a pre-enéctment impoundment,
». : _ the case was nbf subjecﬁ to Title X;.the Comptrollér General argued that
the impoundment'was-ébvered by ;he ﬁew law, Shprtly before the section
235 budget authority was schedulgd'to lapse, the court granted a motion
of the Comptro}ler General requiring the executive branch to record the
funds as obligated pending resoiution of the suit,lé&j

On Octdber'l7, 1975, the Seéretary'of Housing and Urban Development

j ":,_ _' ' announced the reéétivation of a revised hdmeownership program utilizing

132/ 1bid., p. 3 . L :
133/ Opposition of Plaintiff to Defendants' motion to Dismiss,
- o July 28, 1975, L ' _
134/ ‘The Cemptroller Genmeral has suggested that Title X be amended to
: _ provide this remedy in all cases where budget authority would
o o lapge during the 45-day period or during litigation.
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the heretofore impounded funds. On the basis of this action, the

parties stipulated that the suit had been rendered moot and should be -

dismissed without prejudice.
Thus, the first court test of Title X resulted in the release of
impounded funds, but if any court action is brought in the future, it

is 1ikely to raise again the constitutional questions left unresolved

in this case.
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Section 1017 (a) & (b). Referral to and Discharge of Committees

Skc. 1017. (a) RErerRrAL—Any rescission bill introduced wiis
respect to a special message or impoundment resolution introduced
with respect to a proposed deferral of budget authority shall be
referred to the approprizte committee of the House of Representatives
or the Senate, as the case may be.

b _ " {b) Discrarce or Corarrrree—
3 , (1) If the committee to which a rescission bill or impoundment
4 . : resolution has been referred has not reported it at the end of 25
: ' : - calendar duys of continuous session of the Congress after its intro-
duetion, it 1s in order to move either to discharge the committee
from further consideration of the bill or resolution or to discharge
the committes from further consideration of any other rescission .
bill with respect to the same special message or impoundment
resolution with respect to the same proposed deferral, as the case
may be, which has been referred to the committes,

2) A motion to discharge may be made only by an individual
favoring the bill or resolution, may be made only 1f supporied by
one-fifth of the Members of the House involved {2 quorum being

1 ' ‘ present), and is highly privileged in the House and privileged in
i ) o the Senate (except that it may not be made after the committes
' ’ “has reported a bill or resolution with respect to the same special
message or the same proposed deferral, as the case may be) ; and
debate thereon shall be limited to not more than 1 hour, the time
to be divided in the House equally between those favoring and
those opposing the bill or resolution, and to be divided in the
. Senate equally between, and controlled by, the majority leader
-and the minority leader or their designees. An amendment to the
motion is not inorder, and it is not in order to move to reconsider
- the vote by which the motion is agreed to or disagreed to.

ngislative'HistorV

Thesélsubsections pfovide for the referral of an impoundment resolution
or resciséicn bill "to the appropriate committee".of the Hoﬁse or the Senate, .
and for the discharge of such committee (under specified precedures) if it
has failed to report within 25 days.

The House and Senate'bills'differgd in regard-to‘referral and dischargea.
S. 373 had no provision relating to these matters because it would have

' fequired;any impoundment:to ceaée unless approved by both Houses within &0

days. - Thus, there was no danger'that_a President would be able to continpe

an impoundment because a resolution of diszpproval had been bottled up in
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committee, However, the Houée approach required the termination of an impound- .
ment only if it was disapproved and thus there was a risk that an impoundment
might be pefmitted to continue because no committee action had been forth-
coming. H.R. 5193 provided for the referral of disapproval resoiutions to
the” House and Senate Appropriations Committees. The Rules Committee added

a discharge.provision in.H.R. 8480 and its main features have been incorpo-
rated into the law. A discharge motion must be supported.by one-fifth of

the House or Senate, may be made only after a committee has had a rescission
bill or.impoundment resolution for at least 25 days, end is pfivileged matter.

There is no legislative record as to why the conference report Sub;ti—
tutéa the appropfiate co@mittee" for the designation of the Appropriations
Committees in H.R. 8480.

Tt should be noted that the jurisdiction over the rescission of
apprbpriations accorded to the Appropriations Committees in sectioh 404 6f‘
the Act has no bearing on the question of jurisdiction over Title X measures.
Rescissions in the cOnte#t.of section 404 refer to actions taken through the
regular appropriations process, not those pursuant to the impoundment
-control process. The origin of section 404 is found in section 154 of the
Jﬁint Study Commiftee billy in which the concept of "rescissions" and
"deferrals" devised in Title X was unknown.

Implementation : Referral to Committee

The first series of rescission and deferral proposals submitted by the
President provoked the guestion as to which committess in the House and

Senate should have jurisdiction over rescission bills and impoundment

resolutions. At least three possibilitieswere put forth:
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4 136/ 120 Cong. Rec. S 20998-9 (daily ed. December 10, 1974).
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(1) Exclusive jurisdiction by the House and Senate
Appropriations Committees;

(2) Appropriations Committee Jurisdiction over regular .
appropriations; other committees to the extent that they
have jurisdiction over budget authority legislation;

{3) The Budget Committees for purposes of assessing fiscal
policy, national priorities, and the overall impact on
the budgei; the Appropriations Committees (and/or.
other committees as provided in the second alternative)
for review of particular items. - :

In the House, the Budgét Committee did not press a claim of jurisdiction.
and reséission bills and impoundment.resolutions have been referrgd
to the Appropriations Committee. However, in cases where the budget authbrity
legislation initially wés reported by another committee, that committes
has béen given jurisdiction over related deferralsnlééf

In the Senate, a jurisdictional dispute between ﬁhe Budget and the
Appropriations Committes remained unsettled at the close of the 93d Congress
and the standard practide was to hold rescission bills and impoundment resolu-
tions at the desk pending resolution of the jurisdictional issue, However,

there were at least two exceptions to this practice, relating to the first

: , 136
resclssion bill passed by Congress**“land to a Senate resolution disapproving

the proposed deferral of section 235 Homeownership Assistance FundsiLéZ/
The jurisdictional deadlock was broken early in the 94th Congress when the

chairmen of the Appropriations and Budget Committess Jointly sponsored a resolu-
tion establishing a procedure for the Budget, Appropriations, and any other com-

. 138/
mittee with jurisdiction over contract or borrowing authority The Budget Com-

@

mittees' review deals with macroeconomic issues; impacts on national priorities,

and the legality of the President's actions. Time limits are set for action by the

various committees so as to assure ample opportunity for Senate consideration.

1354 For example, H, Res. 1460, 93rd Cong. was referred to the Public Works Committee,

Remarks of Senator
MeClellan,

137/ 5. Rept. No. 93-1373 (1974);

138/ 8. Res. 45, 94th Cong. See 121 Congressional Record (daily ed. January 30,
~ 1975) 8§ 1280 and S 1302. o :
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Committee Action. Thus far, rescission bills have been treated in

the_same manner as.appropriations bills. Action is initiated in the House
and Senate consideration does not conmence until the bill has,been passed
by the House. 1In the Honse Appropriations Committee, hearings are con-
ducted by.the various subcommittees whioh have jurisdiction over programs
proposed for reseissiOn, using the same'procedures as are'norﬁally
applied to supplemental appropriation bills.l39/ |

After House passage, the bill is considered in the Senate {as with
appropriation bills, no bill is introduced in the Senate), and Senate
changes take the form of_numbered amendments to the House bill. The
numbered amendnents ere consldered in'conference; with one or tne'other
House reoeding or the conferees adopting a substitute to the Senate
smendment . |

Although nost impoundment resolutions have not.been reported from-

committee, the discharge procedures specified in subsection {b) have

not yet been used.

139/ 1In its report on the first budget rescission bill, the House
~ Appropriations Committee explained its procedure: "“The Committee
will utilize its existing Subcommittee structure to hold hearings
and deal with the items as they deem appropriate. The Full Com-
mittee will then consider and may report these measures to the
. House, in much the same manner and fashion as Supplemental Appro—
-:priations Bills are now handled." H. Rept. No. 93-1501 (1974)
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Section 1017 (e). Floor Consideration in the House

(1) When the committea of the 1iouse of Representatives has
reported, or has been discharged from further consideration of, a
rescission bill or impoundment resolution, it shall at any time
thereafter be in order (even though a previous motion to the same
effect has been disagreed to) to move to proceed to the considera-
tion of the hill or resolution. The motion shall be highly privileged
and not debatable. An amendment to the motion shall not be in
order, nor shall it be in order to move to reconsider the vote by
which the motion is agreed to or disagreed to. .

{2) Debate on a rescission bill or impoundment resolution shall
be limited to not more than 2 hours, which shall be divided
equally between those favoring and those opposing the bill or
resolution. A motion further to Emit debate shall not be debatable.
In the case of an impcoundment resolution, no amendment to, or
motion to recommit, the resolution shall be in order. It shall not
be in order to move to reconsider the vote by which a recission bil]
or impoundment resolution is agreed to or disagreed to.

(3) Motions to postpone, made with respect to the consideras
tion of a rescission bill or impoundment, resolution, and motions
to proceed to the consideration of other business, shall be decided
without debate. : .

(1) All appeals from the decisions of the Chair relating to
the application of the Rules of the House of Representatives to
the procedure relating to any rescission bill or impoundment res-
olution shall be decided without debate.

{5) Except to the extent specifically provided in the precedin,
proyisions of this subsection, consideration of anv rescission biﬁ
or impoundment resolution and amendments thereto (or any
conference report thereon) shall be governed by the Rules of the
House of Representatives applicable to other biils and resolutions,
smendments, and conference. reports 1n similar circumstarces,

Legislative History

This subsection prescribes special proqedures to expedite floor consid-
eration of iﬁpoundment resolutiﬁns and rescission bills in the House of
Represéntativesn In accord with the structure devised for ofher provisions
of Ithe Let, paralle_l but different procedures are laid out for the House.

and the Senate. The procedures applicable to Senate consideration are get u

forth in subsection (d).
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Except for paragraph (5), these provisions are adapted from H.R. 8480.
The last paragraph was added to assure that there would be no gap in the
rules of the Hbuse for the con31deratlon of the two types of measures prov1ded
for in the subsection. Except for amendments, 1mpoundment reselutions and
resc1551on bills are accorded the same status. H5501551on bills may be
amended' 1mpoundment resolutlons cannot be amended. The reason for thls
dlstlnctlon was dlscussed in regard to section lOll above and relates to
“the fact that an 1mpoundment resolutlon is a simple resolutlon that functions
.as a leglslatlve veto of executlve actlons

Implementation

Technically, the suecisl procedures for floor consideration have'not applied to

: two rescission actions taken during 1975, (1) The rescission of $25 milljon in |
contract authority for highway assistance was contained in the Department of
Trsnsportation Appropriation Act (P L. 94—134), and it therefore fell under section
404 of the Congressional Budget Act rather than under the Impoundment Control Act.

(2). Inasmuch as the 45-day period had expired before the House compleeed action on
'Rescission Bil1 H.R. 3260, the Chsir ruled that the bill did 'not meet. the definition.
of a 'rescission bill' under the terms of the act. The effect of this...is simply

“to deny to. the bill the privilege for initial consideration in the Houe afforded -

. 141/
" under section 1017"140/ A similar ruling was msde in the Senate.”

140/ 121 Cong. Rec.. H. 2275 (daily ed. March 25, 1975)
l&l! 121 Cong Rec, S. 5046 (daily ed. March 26, 19?5)
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Section 1017 (d) Floor Consideration in the Senate

{1) Debate in the Senate on any rescission biil or impoundment
resolution, and all amendments thereto (in the case of a rescission
bill) and debsatable motions and appeals in connection therewith, -
shall be limited to not more than 10 hours. The time shall be
equally divided between, and controlled by, the majority leader
and the minority leader or their designees. '

(2} Debate in the Senate on any amendment to a rescission bill
shall be limited to 2 hours, to be equally divided between, and con- .
trolled by, the mover and the manager of the bill. Debate on any
amendment to an amendment, to such a bill, and debate on any
debatnble motion or appeal in connection with such a bill or &R
impoundment resolution shall be limited to 1 heur, to be equally
divided between, and controlled by, the mover and the manager of
the bill or resolution, except that in the event the manager of the.
bill or resolution js in favor of any such amendment, motion, or
appeal, the time in opposition thereto, shall be controlled by the
minority leader or his designee. No amendment that is not germane
to the provisions of a rescission bill shall be received, Such leaders,
or either of them, may, from the time urider their control on the
passage of a rescission bill or impoundment resolution, allot addi-
tionai time to any Senator during the consideration of any amend-
ment, debatabla motion, or appeaﬁ. :

(3) A motion to further limit debate is not debatable. In the

.-case of a rescission bill, & motion to recommit {except a motion to
recommit with instructions to report back within a specified num-
ber of days, not to exceed 3, not countin any day on which the '
Senate is not in session) is not in order. Debate on any such motion
to recommit shall be limited to one hour, to be equally divided
between, and eontrolled by, the mover and the manager of the

. o concurrent resolution, In the case of an impoundment resolution,

R o - no amendment or motion to recomrait is in order. ‘
. o - {4) The conference report on any rescission bill shall be in

DT order in the Senate at any time after the third day (excluding Sat-

S L * " urdays, Sundays, and legal holidays) following the day on which

such a conference report is reported and is available to Members
of the Senate.. A motion to proceed to the consideration of the con-

ST o ference report may be made even though a previous motion to the

- S - same effect has been disagreed to. ) L

S e " (8) During the consideration in the Senate of the conference

report on eny rescission bill, debate shall be limited to 2 hours, to -
be equaily divided between, and controlled by, the majority leader
and minority leader or their designees. Debate on an{r debatable -
motion or appeal relatéd to the conference report shall be limited
to 30 minutes, to be equally divided between, and controlled by,
the mover and the minager of the conference report.

(6) Should the conference report be defested, debate on any
request for & new conference and the appointment of conferees

P . shall be limited to one hour, to be equally divided between, and

[ e - - " controlled by, the manager of the conference report and the miner- - .

f ’ S ity leader or his designee, and should ‘any motion be made to .

; ' L instruct the conferees %lefore the conferees are named, debate on

! .. such motion shall b Jimited to 30 minutes, to be equaily divided

T : s ~ between, and controlled by, the mover and the manager of the

y . ' - conference report. Debate on any amendment to any such instrue-

tions shall be limited to 20 minutes, to be equally divided between,
: ' . and controlled by, the mover and the manager of the conference

E ' : report. In all cases when the manager of the eonference report is

P o - in favor of any metion, appeal, or amendment, the time in opposi- _

i : - tion shall be under the control of the minority leader or his

] S designee. : e e
o : ' (%n In any case in which there are amendments in disagree-
o ment, time on each amendment shall be limited to 80 minutes, to be

Coes : o equally divided between, and controlled by, the manager of the

C ' ' conference report and the minon% leader or his designee. No

& - amendment that is not geriarie to the provisions of such amend-

’ - wmentsshell be received. ;
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Legislative History

Throughout the Act, the procedures for consideration in the Senate
tend to be more detailed than those provided for the House. Among the

special provisions In the Senate bill are a bar against nongermane amend-

ments to rescission bills; a 10-hour limit on debate, with a 2-hour limit
for any amenament to a rescission bill; limited recommittal pérmitted for
impoundmént resolﬁtions; and procedures for Senate consideration of a
conference report on a rescission bill and for imstructing the_conferees.
Many of these pfocedures were devised during conference consideration of

‘the budget refofm legislation and do not appear in eérlier impoundment bills.

Implementation

Thus far, the special procedures for floor consideration generally
have been superseded by unanimous consent agreements under which very

little time has been taken for debate. Many of the impoundment resolutions

adopted by the Senate have been passed without substantive debate; in oﬁly
' a few cases have rescission bills or impoundment resolutlons provoked ex-

 tended floor discussion. The general brevity of floor debate also has

characterized the coneideration of these measures in the House.
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