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As with many areas of the law, the basics of copyright are fairly easy to understand, but the 
but the details and edge cases often can be confusing and (sometimes) counterintuitive. 
One area where I’ve noticed a bit of confusion is over the copyright status of databases. 
Accordingly, this white paper will address how copyright applies to these kinds of works. 
 
Databases: Limited protection in the United States 
 
In the United States, copyright protection only extends to certain things. 17 USC 102 tells us 
the “subject matter of copyright” includes eight types of works. They are:  
 

1. literary works, 
2. musical works, 
3. dramatic works, 
4. pantomimes and choreographic works, 
5. pictorial graphic and sculptural works, 
6. motion pictures, 
7. sound recordings,  
8. and architectural works.  

 
At the same time, one fundamental rule of copyright is that facts and ideas cannot be 
copyrighted. We often say that copyright protects the expression of ideas, but not ideas 
themselves.  Section 102 adds to this, telling us that that “procedure[s], process[es], 1

system[s], method[s] of operation, concept[s], principal[s], or discover[ies]” are not 
protected by copyright.  
 
So where do databases fit in with these categories? Section 102 clearly doesn’t mention 
them by name, and they are often made up of collections of facts (especially when you think 
of a dataset as a simple form of a database). So maybe the law doesn’t protect them at all? 
How can we figure this out?  
 
One great resource for determining whether something may qualify for copyright 
protection is the Compendium of U.S. Copyright Office Practices.  The Compendium is the 2

1 This is sometimes called the “idea-expression dichotomy.” See 
https://en.wikipedia.org/wiki/Idea%E2%80%93expression_divide.  
2 In my opinion, the primary downside of this resource is that it is only available online in PDF format. This 
limits is usefulness, as you can only search through it with something like a CTRL + F find.  

https://www.law.cornell.edu/uscode/text/17/102
https://www.copyright.gov/comp3/
https://en.wikipedia.org/wiki/Idea%E2%80%93expression_divide


administrative manual that the Copyright Office uses when reviewing registration 
applications. That is, when someone tries to register a work with the Copyright Office, the 
agent responsible for verifying whether that work qualifies for copyright protection looks 
to the Compendium for guidance. As such, it is a great tool to help us determine if copyright 
offers any protection for databases.  
 
Looking in the Compendium, we find that it lists databases as a type of literary work.  3

Accordingly, databases at least can be protected by copyright. But this alone doesn’t tell us 
how to determine if a particular database/dataset is in fact protected by copyright. For that, 
we need to look at the requirements that all works must satisfy to qualify for copyright 
protection.  
 
The Feist Decision: Creativity, and databases 
 
For copyright, all works must satisfy three conditions: They must be original, creative, 
and fixed in a permanent medium of expression. Since the second prong -- creativity -- 
often gives databases the most troubles, this section will examine how it applies to these 
types of works.  
 
The most important case dealing with copyright’s creativity requirement is Feist 
Publications v. Rural Telephone Service, 499 U.S. 340 (1991). In Feist, Rural Telephone 
Service published a directory of its customers’ phone numbers. Feist Publications, 
meanwhile, wasn’t a telephone company, but instead it was a publisher specializing in 
creating telephone directories that covered a broader geographical range than most other 
phone books. Since Feist did not have direct access to people’s phone numbers, however, it 
had to obtain those numbers by getting them from the companies that serviced different 
areas. But when Rural refused Feist’s request to use its directory listings, Feist did anyway 
without Rural’s consent. So Rural sued, claiming that Feist violated its copyright over its 
telephone directory.  
 
The Supreme Court rejected Rural’s argument, holding that its telephone directory didn’t 
qualify for copyright protection. Importantly, the Court acknowledged that databases in 
general are eligible for copyright protection as compilations of facts.  The problem here 4

was that Rural’s specific phone number directory wasn’t creative enough for copyright 
protection. This was because even though facts can’t be copyrighted, compilations of facts 

3 See Compendium 501.3(B). This is broad enough to include datasets, probably.  
4 17 USC 101 defines a “compilation” as “a work formed by the collection and assembling of preexisting 
materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a 
whole constitutes an original work of authorship.” 

https://scholar.google.com/scholar_case?case=1195336269698056315&q=feist&hl=en&as_sdt=6,44
https://scholar.google.com/scholar_case?case=1195336269698056315&q=feist&hl=en&as_sdt=6,44
https://scholar.google.com/scholar_case?case=1195336269698056315&q=feist&hl=en&as_sdt=6,44
https://www.copyright.gov/comp3/chap500/ch500-identifying-works.pdf
https://www.copyright.gov/comp3/chap500/ch500-identifying-works.pdf
https://www.law.cornell.edu/uscode/text/17/101


can be, as long as they satisfy the other requirements of copyright -- that is, they must be 
original, creative, and fixed.  
 
Still, even though copyright requires works to be creative to receive protection, this 
condition is very easy to satisfy. The Court in Feist noted that “the required level of 
creativity is extremely low; even a slight amount will suffice.”  So, even a little bit of 5

creativity in how a database/dataset is arranged can give it copyright protection. In this 
case, the Court held that Rural’s telephone directory was not creative enough for copyright. 
“There is nothing remotely creative about arranging names alphabetically in a white pages 
directory.”  However, flipping this quote around, a dataset that does something more than 6

a simple alphabetical arrangement may still qualify for copyright protection, at least to 
some degree.  
 
Nevertheless, even though databases are eligible for copyright protection, the scope is 
probably quite narrow. Feist notes that if a compilation of facts is original and creative 
enough for copyright, the scope of protection only covers those original/creative elements. 
This, of course, makes sense. Since copyright does not protect facts, a compilation’s 
copyright can only include what it adds that is new, and that is its originality and creativity.  
 
Additionally, remember that when we are thinking about copyright over the compilation of 
a databases, we are not addressing the copyright of the things that make up the database -- 
whether this raw data, copyrighted works, or whatever. So, you could create an original 
and creative database of public domain works, but those public domain works do not 
receive protection simply because they are part of the database. The only thing protected is 
the original and creative arrangement and selection.  
 
Notably, the Feist decision rejects something called the “sweat of the brow” doctrine. This is 
a theory of copyright that the law grants protection to authors because of the effort they 
put into creating their works. Under this theory, a database/dataset could be protected just 
because someone went through the trouble of building it. But this is incompatible with the 
idea that copyright requires creativity. Under the Feist decision, copyright isn’t a reward for 
the act of creating. Instead, copyright is only for creative works.  
 
So, in the end, copyright gives some protection to databases/dataset -- at least potentially -- 
but it is likely quite narrow. If a database/dataset has some original and creative selection 
and arrangement, then copyright likely offers it some protection.  
 

5 499 U.S. at 345. 
6 Id. at 363. 



Databases in Europe: sui generis protection 
 
The European Union takes a very different approach to how it protects databases than the 
United States. Not only does EU law support the same type of limited copyright protection 
over databases as the US, it goes even further and creates a category of protection 
specifically for databases that is unlike any other type of work.  
 
In the early 1990s, with both the rapid growth of the Internet and the Feist decision causing 
concern among database owners about the scope of IP protection available to their works, 
the European Union decided to investigate the best way to protect databases. This led the 
European Commission in 1996 to issue Directive 96/9/EC of the European Parliament of 11 
March 1996 on the Legal Protection of Databases.   7

 
Directive 96/9/EC did two different things for database protection in the EU. First, it 
harmonized copyright protections for databases across the states. Before this directive, 
each EU country could treat databases differently. After, databases were eligible for 
protection over their “structure or schema.” This is essentially same type of protection that 
the Feist decision established.  
 
Second, and probably more interestingly, the directive created a brand new type of 
protection just for databases. Called sui generis protection -- from the Latin phrase meaning 
“of its own kind” -- this provided an IP right for database creators who could show that 
they put “a substantial investment in either the obtaining, verification, or presentation of 
the contents” of the database. If a database creator can show this, they can then prevent the 
“extraction and/or re-utilization” of the contents of that database. The extraction right 
gives creators the ability to protect against the removal of the database’s contents. The 
re-utilization right gives creators the ability to prevent 3rd parties from distributing the 
contents of a database to the public. 
 
Of course, the sui generis right isn’t absolute, and the directive limited it in some important 
ways. It did this by allowing EU member states to create 3 types of exceptions to the sui 
generis right. First, states could permit people to extract the contents of non-electronic 
databases for private use. Second, states could permit people to use content from databases 
for teaching and scientific research. And third, states could permit extraction and 
reutilization for “public security or an administrative or judicial procedure.”  
 

7“A "directive" is a legislative act that sets out a goal that all EU countries must achieve. However, it is up to 
the individual countries to devise their own laws on how to reach these goals.” 
https://europa.eu/european-union/eu-law/legal-acts_en.  

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31996L0009
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31996L0009
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31996L0009
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31996L0009
https://europa.eu/european-union/eu-law/legal-acts_en


Moreover, the term of protection is much more limited than copyright: 10 years from 
publication or 15 years from creation. That said, the directive holds that whenever a 
database is altered in a way that would be a substantial new investment, this duration 
renews. So, in reality, the term of protection could be much longer than just 10 years. 
 
Conclusion  
 
Ultimately, the primary takeaway from this white paper should be this: databases have 
some IP protection under copyright in the United States, but not much. What is more, a raw 
dataset may lack the creativity and/or originality to satisfy copyright, so you can’t rely on 
this law for protection. Meanwhile, in Europe, database creators have some additional 
rights, but it is not clear that the US will ever adopt this sort of sui generis protection.  


