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CHAPTER I 

INTRODUCTION - SCOPE AND NATURE OF THE REPORT 

I t has general ly been known for many years t h a t  there are zones o f  

hot, h igh ly  pressurized aquifers l y i n g  several thousand f e e t  below the 

surface of the earth roughly p a r a l l e l i n g  the Gulf Coast o f  Louisiana 

and Texas. These aquifers, which ord inar i  ly are re fe r red  t o  as being 

geopressured, have been considered t o  be l i t t l e  more than unfortunate 

accidents of nature which increased the cost and r i s k s  o f  d r i l  l i n g  f o r  

and producing the hydrocarbons which are found i n  great quant i t ies  i n  

the same region. 

t h a t  the f i n i t e  supply of  the hydrocarbons on which our h igh ly  i n d u s t r i a l i z e d  

society i s  based makes imperative the development of a l te rna te  energy 

sources. As a r e s u l t  a t ten t i on  was directed t o  the geopressured aquifers 

as a possible source o f  such energy. The presence o f  hot, high pressured 

water  found over such extensive area led t o  speculation t h a t  i f  the 

water could be Dmduced i n  s u f f i c i e n t  quant i t ies  i t s  heat and pressure 

could serve as a s i g n i f i c a n t  and usefu l  a l t e rna t i ve  t o  f o s s i l  fuels.  

the geopressured zones were considered i n  t h i s  l i g h t  and as the mechanics 

of t h e i r  creat ion became be t te r  understood i t  was rea l i zed  t h a t  not only 

might the heat and pressure o f  the water contained i n  them be converted t o  

useful energy there existed an exce l len t  p o s s i b i l i t y  natura l  gas i n  the 

form o f  methane or other l i g h t e r  hydrocarbons existed i n  so lu t i on  i n  them 

and could be extracted i n  the course o f  producing the water. Although the 

r e l a t i v e  volume o f  such hydrocarbars was bel ieved t o  be modest (estimates 

ranging from a maximum o f  40 t o  100 cubic fee t  o f  gas per barre l  of water), 

the tremendous size o f  the reservoirs and t h e i r  extensive occurrence along 

I n  recent years hawever there has been a growing awareness 

As 
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most of the Gulf  Coast offered the possibility of producing t ruly 

significant amounts of natural gas. Accordingly, severs1 years ago 

the United States Energy Research Development Administration 

(whose functions have since been transferred t o  the Department of 

Energy) began cooperating w i t h  vari ous university , industry and 

scientific groups t o  sponsor research appraising the resource and 

the problems i t s  development might  entail.  The present report 

represents one aspect of t h a t  research. I t  i s  directed t o  a 

consideration of the legal and related problems which may be 

encountered if the resource i s  found t o  be useful and capable o f  

development i n  the S ta te  of Louisiana. 

Before entering upon a discussion of the geopressured reswrce 

proper and the problems which  may face i t s  developer, a few comments 

may be i n  order as t o  the premises upon which this report i s  based 

and of the purposes for which  i t  has been prepared. 

do not exist  except i n  the context of some human ac t iv i ty  as i t  relates 

t o  a desired end or gual. 

encountered i n  the development of the geopressured resource are 

inextricably related t o  the methods by which i t  will ultimately be 

expl oi ted and the economic and techno1 ogi cal consi derati ons underlying 

those methods. Since the authors began work on this report there 

has been a very definite sh i f t  i n  emphasis by those interested i n  

the resource. The early research was primari ly directed t o  evaluating 

of the energy potential of the heat and pressure of the water. 

I t  was contemplated t h a t  this energy might  be used t o  generate 

electricity or perhaps serve as a source for process heat and paver 

for industrial applications. 

methane was found i n  the water, i t  m i g h t  serve as a useful byproduct 

Legal problems 

Consequently, the problems which  may be 

I t  was generally believed t h a t ,  i f  
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which would enhance the economic po ten t i a l  of the resource and 

perhaps provide s u f f i c i e n t  addi t ional  value t o  j u s t i f y  what might 

otherwise prove t o  be marginal uses of the water. 

and p a r t i c u l a r l y  f o l l w i n g  the disasterous winter of 1977, more 

a t ten t i on  has been d i rec ted  t o  the po ten t i a l  the resource may o f f e r  

as a source o f  natural  gas and the heat and pressure o f  the water, 

although not  ignored, have been considered somewhat inc identa l  t o  

I n  recent months 

what I s  now believed may be the resource's most s i g n i f i c a n t  value. 

Such a s h i f t  necessari l y  resu l t s  i n  a corresponding change i n  the 
- 

importance of the various legal  problems which the development o f  

the resource may engender. If one envisions a large scale m u l t i -  

we1 1 development o f  a reservo i r  covering many square m i  les producing 

large quant i t ies  o f  hot, hfgh pressured water, removing from tha t  

water large quanti  t i e s  o f  methane and generating e l e c t r i c i t y  w i t h  

the heat and pressure i t  contains, the legal  problems encountered 

w i l l  be di f ferent,  much more complex and i n f i n i t e l y  more d i f f i c u l t  

t o  resolve than w i l l  be the case i f  the envisioned development 

consists only o f  a s ing le wel l  d r i l l e d  by the operator o f  a small 

nursery using the water as a source of heat f o r  h i s  greenhouses o r  

if the heat and pressure are subs tan t i a l l y  ignored and the primary 

economic value o f  the reservo i r  i s  the methane and other hydrocarbons 

which are extracted from it. 

producing such methane w i l l  present vas t l y  d i f f e ren t  economic and 

technological problems and e n t a i l  s i g n i f i c a n t l y  d i f f e r e n t  r i s k s  t o  the 

operator than i s  the case w i t h  ordinary natural  gas production i t  w i l l  

I n  the l a t t e r  case although a w e l l  

nonetheless a lso  bear considerable s i m i l a r i t y  t o  ex i s t i ng  natural  gas 

development and operation and t h f s  f a c t  w i  11 undoubtedly inf luence 

the nature o f  and so lut ion t o  the problems caused by i t s  development. 
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Whether the development of the resource ultimately takes one or 

the other of these forms or some as yet unenvisioned mode i s  unimportant 

for present purposes. What i s  important, as i t  is hoped this report 

will demonstrate, is t h a t  the legal , environmental and institutional 

problems which will ultimately face the developer are greatly dependent 

upon the type and nature of the activity he intends t o  conduct as well 

as the economic parameters w i t h i n  which he is free t o  operate. 

consequently, the scope of this report has been made as broad as 

possible and is perhaps t o  sane degree more general and less specific 

i n  certain areas than  the authors would have desired. Some of the 

concerns expressed i n  i t  w i  11 be irrelevant i f  the development proceeds 

along one l ine rather than another and some problems which do not now 

appear t o  be particularly significant may ultimately be found t o  be 

most c r i t i ca l  t o  the success o f  the venture i n  terms of i t s  legal 

implications. For this reason i t  may t o  some degree be said t h a t  the 

study I s  premature i n  l i g h t  of the unanswered technological problems 

which surround the development of the resource. However, i n  the 

authors' view such i s  not actually the case. By defining the legal 

framework available for  the resource's development and describing 

the consequences of i ts  development i n  several modes, persons interested 

i n  i t  should be able t o  better evaluate the significance of some problems 

which are as yet unresolved and have available a foundation upon which 

the contractual arrangements for i ts  development may be modeled. The 

study may also i l lus t ra te  some of the perham less obvious problems 

of a given type of development which will be caused by the legal 

and i nsti t u t i  mal framework wl t h i  n which i t  w i  1 1 occur. 
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There i s  a substant ia l  body o f  Federal law which w i l l  in f luence 

and regulate ce r ta in  aspects o f  the resource I s devel opment whi ch 

has no t  been analyzed by t h i s  report .  This includes the numerous 

federal environmental regulat ions and s tatutes and those r e l a t i n g  t o  

the leasing of and operations on Federal lands. The geopressured 

developer w i l l  undoubtedly have t o  contend w i t h  these. They have not  

been discussed i n  d e t a i l  i n  t h i s  report ,  although reference has 

general ly been made t o  t h e i r  existence where relevant.  This omission 

i s  both i n t e n t  onal and no t  bel ieved t o  be s ign i f icant .  The scope, 

nature and impact of the federal  regulat ions upon such a c t i v i t i e s  have 

been the subject  of other studies and are we l l  documented. Thei r  

app l i ca t ion  i n  Louisiana presents l i t t l e  t h a t  i s  unique o r  s ign i f i can t .  

Louisiana's system o f  p r i va te  law, inc lud ing t h a t  r e l a t i n g  t o  

property and contract  matters, i s  la rge ly  based on the c i v i l  law 

of the cont inent ra ther  than the c m o n  law o f  England from which 

the system p reva i l i ng  i n  the r e s t  o f  the United States was derived. 

Although the i n s t i t u t i o n s  avai lab le i n  Louisiana f o r  the regu la t ion  

o f  contracts and property r i g h t s  are, on the whole, such as t o  permit  

subs tan t ia l l y  the same r e s u l t s  as p r e v a i l  i n  the r e s t  o f  the country, 

much o f  the terminology used and many of the concepts upon which 

these resu l t s  w i l l  be based are unique t o  the state. 

i t  may appear t o  the reader who i s  already f a m i l i a r  w i t h  the law 

o f  Louisiana t h a t  the authors' have devoted an inord ina te  amount o f  

t ime t o  an exposi t ion o f  the fundamentals o f  t h i s  lega l  system. It 

was assumed t h a t  many persons who may be in te res ted  i n  t h i s  repor t  

w i l l  be general ly unfami l iar  w i t h  Louisiana's system. A b r i e f  

explanation o f  the lega l  framework w i t h i n  which the development w i l l  

For t h i s  reason 
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have t o  occur, pa r t i cu la r l y  as tha t  framework touches d i r e c t l y  upon 

the development o f  the geopressured resource, should not only be 

useful but  may be indispensible t o  an understanding o f  the problems 

created by the development o f  the resource and techniques f o r  solv ing 

those problems . 
Many of the statutes and regulat ions which may touch upon the 

development of the resource are scattered throughout Louisiana's 

Statutes and Codes. 

i t  should assemble, insofar  as possible, those regulat ions and statutes 

which have a bearing upon the development o f  the resource. The authors' 

have attempted t o  do th is .  

For a repor t  o f  t h i s  nature t o  be t r u l y  useful 

It may therefore be sa id tha t  the purpose o f  t h i s  repor t  

i s  t o  discuss generally the legal  framework w i th in  which the geopressured 

resource w i l l  have t o  be developed i n  Louisiana; t o  i d e n t i f y  those 

prob iems which may be created by f t s  development w i th in  tha t  framework; 

t o  o f fer ,  where possible, solut ions t o  those problems o r  a t  l eas t  t o  

ind icate techniques o r  devices which might be considered i n  t h e i r  

resolut ion, and f i n a l l y  t o  assemble a compendium o f  those s tatutory  

o r  regulatory provisions which may regulate o r  a f f e c t  the resource t o  

the end tha t  i t  might serve as a handbook f o r  the evaluation o f  the legal  

and i n s t i t u t i o n a l  problems which w i  11 face a prospective developer, 

when and i f  the development o f  the resource i s  undertaken i n  Louisfana. 

As w i th  any attempt t o  deal w i th  a broad range o f  concerns which are 

o f  i n te res t  t o  a var ie ty  o f  persons, the resul ts  may not be en t i re l y  

sat is factory  t o  anyone. For t h i s  the authors o f f e r  no other apology. 
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CHAPTER I 1  
1 

THE ORIGIN  AND NATURE OF GEOPRESSURED RESOURCES 

The Gulf  o f  Mexico i s  one o f  the world's oldest ocean basins having 

been formed during the e a r l i e s t  phase o f  continental d r i f t  some one 

hundred s i x t y  m i l l i o n  years ago. The present area o f  the Gulf (about 

580,000 square miles) i s  apparently but a small remnant o f  what was once 

a much greater body, i t s  size having been diminished by sediments carr ied 

i n t o  the basin from the erosion o f  the middle pa r t  o f  the North American 

continent. The e a r l i e s t  deposits appear t o  be o f  l a t e  Pennsylvanian Age 

(about 250 m i l l i o n  years ago) and comparatively speaking, are not s ign i f i can t ,  

being generally less than 3000 fee t  i n  thickness. 

Some t ime  during the Jurassic Period, which began about 150 m i l l i o n  

years agos the area then encompassing the Gulf Basin became r e l a t i v e l y  

iso la ted from the r e s t  o f  the world ocean. 

o f  intensive evaporative a c t i  v i  ty whi ch i n turn resul ted i n  the deposi ti on 

o f  an extensive deposit o f  s a l t  known as the Jurassic Louann Salt.  

This permitted a long period 

During the Cretaceous t i m e  (beginning above 130 m i l l i o n  years ago) 

the basin f l o o r  began t o  subside and the s a l t  bed was covered by deposits 

o f  shale and limestone. The weight o f  these deposits combined wi th  the 

t i l t i n g  o f  the perimeter o f  the basin f l o o r  as a r e s u l t  o f  i t s  subsidence 

forced some o f  the l i g h t e r  and more p l a s t i c  s a l t  upwards through the 

overlying sediments i n  plugs o r  domes and extruded a large pa r t  o f  the 

r e s t  forward and downward i n t o  the sinking basin. 

During the Te r t i a ry  Period, beginning about 70 m i l l i o n  years ago, 

there was a tremendous increase i n  the sedimentation o f  the basin. 

These sediments, consist ing pr imar i ly  o f  sand and clay were 1 argely 
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deposited i n  typ ica l  d e l t a i c  formations extending i n t o  the g u l f  and 

over1 ayi ng the ear l  i e r  deposits. The ear l  i e s t  depositions pr imar i ly  

occurred along what i s  now the lower Texas Gulf coast. The pr inc ipa l  

area o f  deposition l a t e r  shif ted to the north and east and since the 

ear ly  Miocene Period (beginning 21 m i l l i o n  years ago) has been along 

what i s  now the Louisiana coast. This sedimentation was also accompanied 

by fur ther  continental sinking o f  the basin floor. The f i l l i n g  o f  the 

Gulf b a s h  during t h i s  period apparently occurred i n  a number o f  cycles 

corresponding t o  the major d e l t a i c  deposits o f  the pr inc ipa l  r i v e r  

systems carry ing them. The magnitude of the sedimentation which has 

occurred since the beginning o f  the Ter t iary  Period i s  d i f f i c u l t  t o  

imagine. The deposits cover an area several times t h a t  o f  the present 

Gulf and i n  some places appear to be i n  excess c f  30,000 fee t  th ick.  

The l a t e r  depositions of sand and c lay had the same e f f e c t  upon the 

underlying s a l t  bed as d i d  the e a r l i e r  Cretaceous limestone and shale, 

t ha t  i s ,  pa r t  o f  the l i g h t e r  and more p l a s t i c  s a l t  was extruded i n  great 

plugs toward the surface, some actual ly  reaching it, and the mother body 

tended t o  be squeezed forward i n t o  the basin as i t  sank. 

When a new del ta  was created by the sh i f t i ng  o f  a r i v e r  system i t  

would override older formations and form a wedge of deposits tha t  gradually 

thickened t o  the gulfward and then thinned a t  the outer edge as they 

tapered downward t o  the Gulf f loor u l t imate ly  assuming a somewhat l e n t i c u l a r  

shape. The weight of these new deposits, through a rather complicated 

geologic process, caused the e a r l i e r  deposits l y i n g  under them t o  f racture 

and s l i p  downward i n t o  the basin i n  th i ck  blocks along d i s t i n c t  l i n e s  o f  

cleavage p a r a l l e l l i n g  the r i m  of the basin. This s l ipp ing was also 

accompanied by a ro ta t i on  downward along the rear (or  northern) edge o f  
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the block a t  the point  of fracture. This created a series o f  somewhat 

dome shaped sand and shale beds separated i n t o  large blocks along f a u l t s  

t h a t  generally para l le l  the northern r i m  o f  the basin which are frequently 

pierced and fractured by the extruded plugs o f  sa l t .  

These deposits were then covered by addit ional deposits, which i n  

some cases formed th ick beds of impermeable shale creating a "ce i l ing"  

over the e a r l i e r  deposits. This c e i l i n g  prevented the ve r t i ca l  migration 

of the water contained i n  the e a r l i e r  deposits. The shape o f  the blocks 

created by the fracturing process and the presence o f  large f a u l t s  along 

t h e i r  northern and upward edges resul t ing from the process o f  s l ipp ing 

also ef fect ive ly  served t o  prevent the horizontal migration o f  the 

water. The trapping of the water prevented the s e t t l i n g  and compaction 

of the deposits which would o r d i n a r i l y  have been accompanied by i t s  

extrusion. 

Large blocks o f  sediments thus e x i s t  which are undercompacted because 

of the i n a b i l i t y  o f  water o r i g i n a l l y  found i n  them t o  escape, and i n  

which much of the pressure of the overburden i s  supported by the i n t e r -  

s t i t i a l  water trapped w i th in  them. 

re f lects  a pa r t  o f  the overburden load. These areas occur a t  ra ther  

d i s t i n c t  depths and tend t o  have a "ce i l ing"  which varies f r o m  place t o  

place along the coast a t  depths ranging generally f r o m  6,000 t o  18,000 

feet. When these zones are penetrated by d r i l l i n g  one encounters large 

r e l a t i v e l y  unconsol idated tqu i fe rs  under pressure and a t  temperatures i n  

excess o f  the normal gradients associated wi th  t h e i r  depth. 

i n t o  these zones i s  sometimes qu i te  abrupt and they are c o m n l y  referred 

t o  as being geopressured. 

The pressure o f  t h i s  water thus 

The t r a n s i t i o n  

The geopressured deposits are hot ter  than normally pressured ones 

because the upward movement o f  the water has been stopped f o r  m i l l i ons  
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of years. Water is  a rather poor conductor of heat and the undercompacted 

clay is a good thermal insulator, and since the specific heat of water 

is  several times that of the associated mineral grains, the water has 

accumulated and stored considerable geothermal heat which would ordinarily 

have been carried w i t h  the water through the overburden t o  the surface 

and d i  ssemi nated i n t o  the atmosphere. 

There is empirical evidence indicating the amunt of dissolved 

solids i n  the water may increase w i t h  depth and that the water nearest 

the top of the geopressured zones is i n  some cases relatively pure. I t  

has been postulated that the aquifers for a few thousand feet below the 

top o f  the zone may contain water having less than  ten thousand milligrams 

per l i t e r  of dissolved solids and that some water may even be potable 

and contain less than one thousand milligrams of solids. 

Modern geologic opinion tends to the view that the tremendous 

deposits of oil  and gas which are found along the G u l f  coast were formed 

through the action of pressure and heat upon organic material contained 

i n  the sediments. A substantial amount of these hydrocarbons may have 

been created i n  the deposits which now comprise the geopressured zones. 

Hydrocarbons which are d i  ssol ved i n  superheated, h i  ghpressured formati on 

waters will come out of solution as petroleum and natural gas whenever 

the pressure is released and the temperature drops or where the salinity 

of the water is increased. Where aquifers containing such hydrocarbons 

i n  solution were such as to  permit the flow of water into less pressured 

areas, suitable for the accumulation of hydrocarbons, oil and gas deposits 

were formed. 

under high pressure and heat as i n  the geopressured zones, i t  is  thought 

that i t  may be saturated w i t h  methane. 

In those cases where water has been trapped and remains 
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Consequently, i t  i s  believed t h a t  i f  such high-pressured, high- 

temperature waters are produced i n  s u f f i c i e n t l y  large quanti t i e s  sig- 

n i f i c a n t  amounts o f  methane can be extracted from them and a t  the same 

time t h e i r  heat and pressure may serve as a useful source o f  energy f o r  

conversion i n t o  e l e c t r i c i t y  o r  other s ign i f i can t  forms. 

The economlc value o f  these geopressured deposits essenti a1 l y  

depends upon a number of factors, which t o  some degree also serve t o  

establ ish parameters def in ing the type o f  legal  and i n s t i t u t i o n a l  problems 

which w i l l  be encountered i n  t h e i r  exploi tat ion.  The most important o f  

these factors are: 

water; 3) the porosi ty and permeabil ity o f  the aquifer; 4) the source 

and nature o f  the "drive" contr ibut ing t o  the continued maintenance o f  

the reservoir  pressure; 5) the areal extent and thickness o f  the aquifer; 

6) the amount o f  methane i n  the water; and 7 )  the nature and amount o f  

dissolved sol ids i n  the water. 

1) the heat o f  the water; 2) the pressure o f  the 

Before entering upon a consideration o f  the legal  problems which 

the development of the resource may present, i t  i s  appropriate t o  b r i e f l y  

describe the signif icance o f  each o f  these factors t o  the development of 

the resource as a useful source o f  energy. 

1. - Heat. The temperature o f  the earth increases wi th  depth. Such 

increases are r e l a t i v e l y  modest a t  depths t o  which wells can be d r i l l e d  

wi th  present technology unless they have somehow been enhanced as i n  the 

case o f  the geopressured resource. The temperatures which are expected 

t o  be encountered i n  the geopressured zone are estimated t o  be between 

250 and 400 degrees fahrenheit a1 though substantial quant i t ies of f lu ids 

a t  the higher range have not y e t  been precisely i den t i f i ed .  

doubtful that  aquifers whose temperatures are  less than 250 degrees contain 

It appears 
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useful amounts of energy and ex is t ing research has been based upon the 

premise t h a t  f l u i d s  wi th  temperatures i n  the 300 t o  350 degree range 

w i l l  be o f  primary importance. 

2. Pressure. To be usable the pressure in the formation must 

obviously exceed by a s ign i f i can t  amount the hydrostat ic pressure o f  the 

f l u i d  column a t  the depth f rom which it i s  being produced as wel l  as the 

f r i c t i o n a l  losses incurred i n  the production process. This l a t t e r  

factor  means tha t  the wel l  head pressure which may be obtained from a 

given reservoir  pressure i s  also a function o f  the size o f  the well 

bore. Generally speaking, the reservoir  pressures which are ant ic ipated 

i n  the geopressured zones, although high, w i l l  not permit "working 

pressures" much i n  excess of 1500 t o  2500 pounds per square inch a t  the 

surface assuming a f a i r l y  large wel l  bore and rather high rates o f  

production. 

S ign i f icant  pressure losses, as wel l  as temperature declines, may 

occur i n transport i  ng the water through p i  pel i nes . Accordingly i t  has 

generally been assumed that  the u t i l i z a t i o n  o f  the energy from these 

sources w i l l  have t o  occur r e l a t i v e l y  close t o  the point  o f  production. 

3. The Porosity and Permeability o f  the Reservoir. The porosi ty 

(the a b i l i t y  o f  a formation t o  contain f l u i d s )  and permeabil ity (the 

a b i l i t y  o f  f l u i d s  t o  f low through the formation) p r imar i l y  determine the 

ra te  a t  which the aqui fer  w i l l  de l iver  water i n t o  the well  bore, and 

have l i t t l e  d i r e c t  legal  significance. However, the uses of the rescurce 

which are presently contemplated w i l l  require substantial quanti t i e s  o f  

the water t o  be produced a t  high rates. Those aquifers wi th  high porosi ty 

and permeabil ity may be the most sui table f o r  use. High porosi ty and 

permeabi 1 i ty may a1 so indicate a high degree o f  undercompaction i n  the 

reservoir.  The ext ract ion o f  large quant i t ies o f  water from s w h  aouifers 



13 

over a long period may resu l t  i n  subsidence o r  compaction o f  the producing 

formation t o  a greater extent than would De the case i f  more compacted 

and consolidated formations were u t i l i zed .  This ray enhance the r i s k  of 

surface subsidence o r  tectonic ac t i v i t y .  

4. Source o f  the Reservoir Enerqy. There are three potent ia l  

sources o f  energy which may contr ibute t o  the pressure of the aquifer 

produci ng the geopressured resource and which w i  11 thus d i r e c t l y  i nf l  uence 

the length o f  t i m e  a given reservoir  may be expected t o  produce water a t  

pressures which are above normal. 

The f i r s t  i s  simply that  resu l t i ng  f r o m  the compression o f  the 

water i t s e l f .  Although it i s  perhaps comnonly assumed water i s  incompressable 

t h i s  i s  not, i n  fact, the case. Water a t  10,OOO pounds per square inch 

pressure actual ly  w i l l  be compressed t o  .955 o f  i t s  volume i n  the free 

state. While t h i s  i s  a r e l a t i v e l y  small amount, the t o t a l  energy inherent 

i n  such compression can be qui te  large when one i s  dealing wi th  the 

volumes encountered i n  aquifers o f  the s ize which may e x i s t  i n  the 

geopressured zones. One study, postulat ing a reservoir  o f  100 fee t  

effective thickness and covering an area o f  50 square miles, concluded 

tha t  the compression energy alone could maintain production rates and 

pressures i n  e ight  wells producing 40,000 barrels per day each f o r  a 

period o f  8 years. 

The second source o f  potent ia l  reskrvo i r  energy i s  the weight o f  

the overburden which i s  being supported by the aquifer. 

t h a t  as the water i s  produced, the overburden w i l l  s e t t l e  and compact 

the producing formations then the pressures w i l l  be to  some extent 

maintained so long as the process continues. 

If i t  i s  assumed 

A t h i r d  source o f  potent ia l  energy closely re la ted t o  the second i s  

found i n  the f a c t  t ha t  much o f  the water i n  the producing aquifers 
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(which will primarily be unconsolidated sands) appears to  have been 

forced in to  these sands from adjacent deposits of shale. 

least ,  as the pressure is relieved w i t h i n  the aquifer the adjacent shale 

beds should also s e t t l e  and extrude additional water into the sands thus 

creating a form of "water drive" which w i l l  maintain the excess pressure. 

Although having l i t t l e  direct bearing upon the legal problems. 

inherent i n  the development of the resource the nature o f  the processes 

a t  work i n  maintaining the pressure do have legal significance. 

example, i f  the subsidence of the overburden is a significant source of 

In theory a t  

For 

reservoir energy, whether i t  will have any effect upon surface contours 

mus t  be considered. 

energy source w i l l  have a f i n i t e  l i f e  and tha t  the reservoir should be 

considered depletable. 

poorly defined limits some consideration may have to be given, a t  least  

by regulatory agencies, t o  the possibility t h a t  valuable accumulations 

of hydrocarbons may also exist  w i t h i n  them and of the effect a reduction 

of pressure might have upon the ultimate produ.ction of such hydrocarbons. 

Finally, a reduction of pressure i n  the aquifer will reduce its capability 

of holding methane i n  the solution, and some part  of the dissolved 

methane may come out  of solution while i t  i s  s t i l l  i n  the reservoir. 

Whether and t o  what extent an accumulation of this methane might occur 

a t  favorable locations i s  not known. The existence of such accumulations 

may give rise t o  diff icul t  questions as t o  the r igh ts  of the persons 

possessing interests i n  the land under which the reservoir l i es  t o  enjoy 

and produce them. 

The nature o f  processes also indicate tha t  t h e  

In the case of large aquifers of unknown or  

5. The Methane Content. The amount of methane which water can 

hold i n  solut ion i s  a function of its pressure, temperature, and the 

amount o f  dissolved solids i t  contains. Some studies indicate the 
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geopressured water could contain up t o  40 cubic fee t  o f  methane per 

barrel .  Some more recent studies would indicate 80 t o  100 cubic feet 

per barrel  t o  be a poss ib i l i t y .  That small quant i t ies o f  f ree methane 

may ex rs t  i n  the aquifers and be produced w i th  the water must be considered 

a p o s s i b i l i t y .  The methane content o f  the water i s  perhaps the most 

cruc ia l  parameter t o  the economic value o f  the resource. Taken by 

i t s e l f  350 degree water with 2000 pounds per square inch working pressure 

does not appear t o  a f fo rd  s u f f i c i e n t  energy f o r  the economic generation 

o f  e l e c t r i c i t y  i n  s ign i f i can t  quant i t ies under present economic conditions 

although some industr ies might f i n d  such water useful f o r  process heat 

o r  power. A t  present i t  appears the absence o f  s ign i f i can t  quant i t ies 

o f  methane w i l l  render the resource o f  doubtful inmediate economic 

value. It i s  of course possible t h a t  improvements i n  technology f o r  the 

ext ract ion o f  energy from l o w  temperature, low pressure f l u i d s  and the 

increasing cost o f  a l ternate energy sources may improve the si tuat ion.  

On the other hand, if methane i s  encountered i n  large enough volumes 

(assuming a continued escalat ion i n  the p r i ce  o f  natural gas) i t  i s  not 

inconceivable t h a t  the resource could be useful as a primary source of 

gas w i t h  heat and pressure being considered essent ia l ly  byproducts. For 

example, a well  producing 25 thousand barrels o f  water per day containing 

40 f e e t  o f  methane would produce a m i l l i o n  cubic f e e t  o f  gas per day. By 

current standards t h i s  would be considered an acceptable r a t e  o f  production 

f o r  a gas well, i f  one does not take into consideration the increased 

d i f f i c u l t y  and expense involved i n  producing and disposing o f  water i n  

such large quanti t ies. 

have been postulated (80 t o  100 cubic fee t  per barre l )  and i f  the water 

can be produced under circumstances which w i l l  permit i t  t o  be eas i ly  

I f  gas i s  encountered i n  the higher ranges which 
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disposed of w i t h o u t  adverse environmental effects there appears t o  be a 

point  a t  which the value of the gas will i t se l f  be the predominant 

consideration i n  the economics of the venutre. 

A1 though the purpose of this study is not to  evaluate the economic 

feasibil i ty of the resource, whether o r  not the dissolved gas or methane 

is considered t o  be a "byproduct" or whether i t  might be economically 

produced i n  i ts  own r i g h t  wi thou t  regard t o  the usefulness of the heat 

and pressure of the water may have far  reaching effects upon the legal 

principles and devices which will regulate its use and determine i ts  

ownershi p . 
6. Site of Reservoir. She useful appropriation o f  energy from 

geopressured sources w i  11 almost certainly require production of 1 arge 

quantities of water over long periods of time. For example, one study 

indicates t h a t  a 25 megawatt generating p l a n t  (which is certainly 

modest by contemporary standards) would requi re continuous production 

from eight wells each producing 40,000 barrels o f  water per day for a 

period of 20 years. To support such h i g h  levels of production over such 

a long period the reservoir being drained mus t  certainly cover an 

extensive area. The study i n  question postulated the eight wells would 

be drawing from an area of approximately 50 square miles. 

To justify construction of the fac i l i t i es  which may be required t o  

exploit the resource and perhaps satisfy investors or  regulatory agencies 

of the feasibil i ty of the project i t  may be necessary for the developer t o  

have assurance that the integrity of the reservoir will be preserved; t h a t  

he i s  vested w i t h  r i g h t  t o  exclusively produce water from i t  over the l i f e  

o f  the venture and t h a t  he has an effective means of preventing others from 

conducting activit ies which are prejudicial t o  the operation of the 

venture. Other forms of mineral development seldom required effective 
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control  o f  such vast areas and the legal  devices and techniques which 

have been devised f o r  t h e i r  development may prove t o  be unduly complicated 

o r  expensive i f  applied t o  the geopmssured resource. 

7. The Amount o f  Dissolved Solids. One o f  the most obvious problems 

wi th  which the developer of the resource w i l l  be confronted i s  the 

d isposi t ion t h a t  can be made of the water a f t e r  the energy contained i n  

i t  has been extracted. Obviously the higher i t s  s a l i n i t y  o r  the greater 

the content o f  other sol ids the fewer options he w i l l  have and the more 

d i f f i c u l t  i t may become t o  s a t i s f y  environmental concerns. On the other 

hand, i f  the water i s  r e l a t i v e l y  pure 

be raised as t o  whether the deplet ion 

i s  i n  the publ ic i n te res t  i n  l i g h t  o f  

water supplies. 

and uncontaminated, questions may 

o f  such aquifers f o r  energy purposes 

the increasing demand upon ex is t ing 



18 

FOOTNOTES TO CHAPTER I1 

1. The description of the geothermal resource contained i n  this 

chapter i s  a composite of data generally available from numerous 

sources. The most complete and comprehensive sumnaries of the 

resource and the technological problems i t  presents are found 

in :  Jones, Geothermal Resources o f  the Northern 6ulf o f  Mexico, 

Geothermics 11, (Special Issue 1970) ; Proceedings: First  

Geopressured Geothermal Energy Conference (1975) ; Proceedings 

Second Geothermal , Geopressured Energy Conference (1976) ; 

Geothermal Energy, (Energy Technology Review No. 4, 1975). 
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CHAPTER I11 

AN APPROACH TO THE DEVELOPMENT 

AND REGULATION OF GEOPRESSURED RESOURCES 

In considering the feasibil i ty of exploiting a geopressured resource 

two questions imnediately come to mind. The first and most obvious 

of course, is who owns i t ,  or perhaps more properly, who possesses 

the r i g h t  to produce the water and extract i t s  heat, pressure, and 

methane for useful purposes? The second is  i n  what manner may the owner 

of the resource alienate his rights? 

The nature of the resource i s  such that substantial amounts of 

capital will obviously have t o  be comnitted t o  any project for i t s  

development and use. Accordingly, if  one assumes private ownership and 

development, legal devices must be available t o  permit the property 

owner, thi! developer,and the user of energy to allocate the risks and 

benefits of exploitation i n  a manner consistent w i t h  i t s  economic real i t ies .  

Furthermore, i n  l i g h t  of the considerable area which such a development 

is  likely t o  cover, the length of time which may be required for its 

successful completion and the large amount of capital which may have t o  

be invested for the fac i l i t i es  necessary to conduct the venture, these 

devices must have a fa i r ly  high degree of certainty and permanence and 

must not be unduly expensive or  complicated t o  insti tute and maintain. 

The development of the resource will obviously entail the extraction 

and disposition of large volumes of extremely hot and perhaps h ighly  

mineralized water from a large area o f  the ground. Any large scale 

exploitation will involve the construction and operation of extensive 

production and generating or other faci 1 i t i es  necessary t o  capture and 
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uti l ize  the energy found i n  the resource. By definition such activit ies 

will significantly nbdify the existing environment and some method must 

be available to  ensure that any adverse consequences to society do not 

outweigh the benefits gained from them. 

The legal devices which have been developed for  the conduct and 

regulation of other types of endeavors, such as the exploitation of o i l  

and gas, the mining of hard minerals, and the regulation of water r i g h t s  

provide models from which one may fashion the devices required to develop 

geopressured resources and regulate their use. 

however, i t  must be realized that economic considerations have as much, 

i f  not m r e  to do w i t h  the form i n  which legal transactions are cast and 

the substance of their provisions than do the physical characteristics 

of the activity or the resource. Any attempt to mold the development of 

geopressuwd resources i nto the arrangements which have been devel oped 

for the exploitation of other kinds of energy may be totally inappropriate 

despite a superficial resemblance between them. Comparing the geopressured 

resource w i t h  o i l  and gas and attempting to regulate i ts  development by 

the arrangements devised for the l a t t e r  because both require extraction 

by the dril l ing of wells or because methane is present i n  the geopressured 

water, or equating the development of a geopressured resource w i t h  

In using such models 

production of water and regulating i t  by the rules devised for the 

allocation, apportionment and transfer of the risks t o  use water for 

irrigation or industrial purposes, because the heat and pressure of the 

geopressured resource are contained i n  water or suggesting that the 

resource be "classified" as a "mineral I' and t h u s  inferentially asserting 

that i t  should be regulated under general mining laws because water may 

be scientifically classified as a "mineral" a l l  represent techniques 

which may create the i l lusion of certainty and comfort since one can 
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then point to an existing body of "law" to "answer" diff icul t  questions. 

They may none the less prove detrimental i n  the long f u n  i f  the under- 

lying assumptions as to  the type and nature of investment and the risks 

of development and operation upon which such rules are based are not 

appropriate for the geopressured resource. 

The devices which will be used for its development will have to f i t  

w i t h i n  the framework of existing legal regimes or of those which the 

legislature may be prevailed upon to  adopt. However, they should be 

fashioned i n  l i g h t  of the needs of the parties who desire t o  exploit 

the resource and the interest of society i n  i t  rather than by choosing 

patterns which may be inappropriate to  those needs merely because of 

some supposed similarity i n  the physical characteristics of the resource 

or  the activity required for i ts  exploitation. 

The authors suggest that the desire t o  apply existing devices for 

such reasons is  somewhat apparent i n  the current literature. Thus ,  i n  

the G u l f  Coast area there is the tendency to assume the exploitation of 

the geopressured resource is  analogous to  oil  and gas development. The 

geopressured leases i n  general use are adaptations o f  standard o i l  and 

gas leases. The  discussions of the legal systems are centered upon 

whether the resource may be classified as a mineral for the purpose of 

placing i t  w i t h i n  the framework of the rules regulating the exploitation 

of o i l  and gas. 
1 

On the other hand, persons looking a t  geothermal development 

i n  those western states which have a highly sophisticated bodj of water 

law, tend t o  view i t  as "water" and wish  t o  regulate i t  w i t h i n  the 

framework devised for it .  
2 

In other areas, there is an obvious desire t o  

classify geothermal resources as a "mineral" so that i t  may be regulated 

under the laws which have been devised for  the exploitation of mincrals 

general 1 y . 3 
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Some o f  these approaches may be appropriate and as a matter o f  

convenience the scheme f o r  regulat ion o f  the resource w i l l  probably be 

fashioned w i th in  the ex is t ing legal  structure by analogy o r  extension. 

It i s  suggested t h a t  the matter should be approached pragmatically and 

funct ional ly  w i th  a recognit ion t h a t  the development o f  the geopressured 

resource may involve problems and c o n f l i c t s  which should be resolved on 

t h e i r  own merits. The attaching o f  labels such as llgasii o r  iiminerali' o r  

"water" t o  the resource, if used as a physical descript ion o f  i t s  consti tuent 

parts i s  one thing. To use such labels t o  characterize the legal  nature 

o f  i t s  ownership and of thr: methodology f o r  i t s  development so as t o  

incorporate by reference art ex i s t i ng  body of law w i l l  undoubtedly give 

resu l t s  which are incompatible w i th  the basic nature o f  the resource and 

the real  i t i e s  o f  i t s  development. 

What devices then are avai lable which can be used to fashion and 

regulate a legal  regime for the explo i ta t ion o f  the geopressured resource? 

What problems do they present? What changes o r  other modifications 

should be made i n  them t o  make them compatible wi th  the desires o f  the 

part ies engaged i n  the a c t i v i t y  and wi th  the j u s t i f i e d  expectations and 

in te res t  o f  society. These are the questions which t h i s  study w i l l  

essenti a1 l y  explore. 
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CHAPTER I V  

OWNERSHIP OF THE RIGHT TO EXPLOIT A GEOPRESSURED RESOURCE 

AND 

HOW I T  MAY BE CONVEYED 

- 

I. I N  GENERAL 

The threshold question which must be addressed i n  determining how 

the geopressured resource may be developed i s  wnether the r i g h t  t o  

e x p l o i t  i t  i s  publ ic o r  private; t ha t  i s ,  whether i t  i s  owned by the 

landowner under whose land it i s  found or  whether i t  may be said t o  

belong t o  the publ ic so tha t  the r i g h t  t o  i t s  explo i ta t ion may be granted 

and regulated exclusively by the state. 

11. I S  THE GEOPRESSURED RESOURCE PRIVATELY OWNED? 

A r t i c l e  448 o f  the Louisiana C i v i l  Code defines the word estate, as 

'I... anything o f  which r iches o r  fortunes may consist." The word "things" 

as used i n  the Code i s  synonomous wi th  "estate". A r t i c l e  449 says 

"things" are e i the r  susceptible o r  insusceptible o f  pr ivate ownership. 

Things insusceptible o f  p r i  vate ownership are decl ared t o  be e i  ther 

1 

c o m n  or pub1 ic .  

A. Things Insusceptible o f  Ownership 

A r t i c l e  450 defines " c o m n  things" as: 

Those the ownership of which belongs t o  nobody i n  
par t icu lar ,  and which a l l  men may f ree l y  use, 
conformably wi th  the use f o r  which nature has 
intended them; such as a i r ,  running water, the 
sea and i t s  shores. 
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A r t i c l e  482, declares " c o m n  things" are never susceptible o f  

pr ivate ownership. The tenor o f  A r t i c l e  450 obviously indicates the 

examples given are not exclusive but only i l l u s t r a t i v e .  

however, t o  determine whether a th ing not expressly i d e n t i f i e d  as such 

It i s  d i f f i c u l t  

f a l l s  w i th in  the category o f  c o m n  things. This i s  recognized by 

Planiol  , when he writes, concerning the French C i v i l  Code whose provisions 

are much the same as Louisiana's: 

The greatest confusion exists a t  the present moment 
i n  regard t o  the nature o f  the p r inc ip le  which would 
be a t  the basis o f  t h i s  d i s t i n c t i o n  ( o f  common, 
publ ic  and pr ivate domains) .2 

Aubry and Rau would include solar heat and the r i g h t  t o  t ravel  through 

the a i r  i n  the l i s t  o f  common things under French law. 
3 

The only i nd i ca t i on  o f  a generic t r a i t  expressed i n  A r t i c l e  450 

i t s e l f  i s  t h a t  nature has created such things so tha t  everyone may take 

o f  them what he needs personally without depriving anybody else o f  them. 
4 

This however i s  not t rue  o f  the sea or i t s  shores, and obviously does 

completely explain the basis f o r  the c lass i f icat ion.  

One source o f  the d i f f i c u l t y  i s  t h a t  the genesis o f  t h i s  c lass i f i ca t i on  

o f  things i s  found i n  the Roman law and t o  tha t  extent i t  may be considered 

as being based more upon h i s t o r i c  than log ica l  considerations. The 

Romans i ncl  uded w i  t h i  n the general c l  assi f i cation o f  comnon t h i  ngs those 

things t h a t  were considered incapable o f  being owned f o r  a var ie ty  o f  

reasons. Some were not susceptible o f  ownership f o r  social p o l i t i c a l  

o r  re1 ig ious reasons; some as a r e s u l t  o f  h i s t o r i c  accident and some 

because i t was not considered possi b l  e t o  exerci se excl usi  ve domi n i  on 

over them--which was considered an indispensible a t t r i b u t e  o f  ownership. 
5 
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A r t i c l e s  3415 and 3416 dealing w i th  w i l d  animals, embody a pr inc ip le ,  

which i s  h i s t o r i c a l l y  o f  s im i l a r  o r i g i n  t o  the concept o f  common things 

and serves somewhat the same purpose. 

Chapter of the Code e n t i t l e d  " O f  Occupancy". 

The a r t i c l e s  are found i n  the 
6 

A r t i c l e  3412 defines 

occupancy as 

A mode o f  acquir ing property by which a th ing  
belonging t o  nobody becomes the property o f  the 
person who took possession o f  it, w i th  the 
i n ten t i on  o f  acquir ing a r i g h t  o f  ownership 
upon it. 

A r t i c l e s  3415 and 3416 then provide t h a t  w i l d  animals and b i rds  become 

the property o f  the person who captures them. I n f e r e n t i a l l y  they also 

declare such creatures have no owner whi le they are i n  the w i l d  state. 

They may be captured by anyone even whi le they are upon the lands o f  

another, although the Code also recognizes t h a t  a person may p r o h i b i t  

the pub l ic  from hunting them upon h i s  property. 
7 

To some degree the 

c l a s s i f i c a t i o n  o f  comon things func t iona l l y  operates i n  the same manner. 

A i r  and water from streams obviously may be appropriated i n  pa r t  and 

when reduced t o  possession the substances become owned by t h e i r  appropriate?. 
8 

The s ta te  from time t o  time has also defined other kinds o f  things 

i n  such a manner as t o  create the impression t h a t  they are somehow the 

c o m n  property o f  a l l  of i t s  inhabitants. 

A r t i c l e  9 o f  the 1974 Louisiana Const i tu t ion provides: 

For example, Section 1 o f  

The natural  resources o f  the state, inc lud ing a i r  and 
water and the heal th fu l ,  scenic, h i s t o r i c  and esthet ic  
q u a l i t y  of the environment sha l l  be protected o r  
conserved and replenished inso far  as possible ... 

I n  a sense the c l a s s i f i c a t i o n  o f  th ings which are not  owned also 

serves t o  establ ish the l im i ta t i ons  o f  ownership. C i v i l  Code A r t i c l e  

505 declares ownership o f  land "carr ies w i th  i t  a l l  t h a t  i s  d i r e c t l y  

above and under it" and tha t  the owner "may make upon i t  a l l  the plantat ions 
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and erect a l l  o f  the bu i ld ings  which he t h i n k s  proper and construct 

below the soil a l l  manner of works, d igging  as deep as he deems convenient 

and draw from t h e m  a1 1 benefits which may accrue . . .'I. 
a l l  land i n  the s ta te  i s  inherently susceptible of private ownership, 

and thus theoretically may be private, i t  i s  obvious tha t  most th ings  

which  are declared t o  belong t o  no one, such as air r u n n i n g  water and 

wild animals, may a t  a l l  times be on or over someone's land. 

I f  one assumes 

If  Article 505 were read i n  isolation one might receive the impression 

t h a t  the ownership of land carries w i t h  i t  the r i g h t  to  p r o h i b i t  an 

airplane from flying over i t  or t o  appropriate a l l  game on i t  or water 

runn ing  through i t .  However, when the a r t ic le  is read w i t h i n  the total  

context of the Code inc luding  those art icles defining c o m n  th ings  i t  

i s  apparent t h a t  the idea intended t o  be comnicated i s  t h a t  ownership 

of land includes only those things necessary to  the enjoyment of the 

land i t s e l f ,  and t h a t  i t  does not include those t h i n g s  over or under the 

land over which dominion cannot be effectively exercised or which are 

unnecessary t o  i ts  enjoyment. 

incident t o  the use of the land. Accordingly, flying an airplane over 

another's property would not be deemed a violat ion of the l a t t e r ' s  

Space above the land i s  owned only as 

rights of ownership unless, for example, the f l i g h t  occurred a t  such a 

level as to  impede or substantially interfere w i t h  the owners r i g h t  t o  

use his land. 

exclusive dominion over r u n n i n g  water o r  game i n  i t s  wild s ta te  exclude 

9 
Furthermore, the inab i l i t y  of a landowner tc, exercise 

them as being "owned" by h im merely because they cross his land. 

Another and perhaps unintended consequence of a legislative declaration 

t h a t  certain things cannot be privately owned (provided the declaration 

i s  made a t  a period sufficiently early t o  prevent private rights from 

ever a t tach ing) ,  i s  t h a t  by a simple amendment the legislature 
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may assert  t h a t  what i s  insuscept ib le o f  ownership sha l l  thereaf ter  be 

"owned" by the state. This has been the pat tern i n  Louisiana. 

The leg i s la tu re  has rec lass i f i ed  most o f  the things which the Code 

o r i g i n a l l y  declared t o  belong t o  no one t o  the category o f  th ings nbelonging" 

t o  the state. 

by the state, as must the sea, and i t s  shores. Wild animals have 

also been declared t o  "belong" t o  the state. 

Running water must now be considered a publ ic  t h ing  owned 
10 11 12 

13 
This rec lass i f i ca t i on  

leaves as those things which are not  "owned", only the a i r ,  so lar  heat, 

and the r i g h t  o f  a i r  t ravel  i f  one accepts Aubry and Rau's analysis. 

B. Are Geopressured Resources Insusceptible o f  Ownership? 

If one were t o  approach the question t o t a l l y  unencumbered by the 

past, i t  would appear the s ta te  might have an excel lent  case t o  assert  

t h a t  geopressured resources should be c l a s s i f i e d  as things l i k e  the a i r ,  

water, and w i l d  animals which, although found upon o r  passing through 

the property o f  an ind iv idual ,  are not  such as are owned by him merely 

because he i s  the owner o f  the land. 

Cer ta in ly  subterranean waters which percolate through the ground or 

deposits o f  f o s s i l  water l a i d  down and concentrated by geological processes 

a t  work over vast areas which an owner o f  land cannot by any prac t ica l  

means confine and over which he can nei ther  exercise exclusive possession 

o r  cont ro l  i n  t h e i r  natural  s ta te  bear considerable resemblance t o  the 

kinds o f  th ings t h a t  have been expressly declared t o  be c o m n  and from 

which pr iva te  ownership i s  excluded. 

one assumes t h a t  one purpose o f  c lass i f y ing  things as comnon o r  p r iva te  

i s  t o  define the l i m i t s  o f  enjoyment which ownership o f  land gives and 

t h a t  such ownership implies dominion over t h a t  which i s  owned. 

This i s  p a r t i c u l a r l y  persurtsive i f  

14 
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On balance however, i t  does not appear that such an approach could 

withstand judicial scrutiny a t  this time. The law has generally considered 

the r i g h t  t o  exploit substances of any kind lying beneath the surface of 

the earth t o  be so intimately associated w i t h  the ownership of land as 

t o  comprise an inseparable part of its value. Article 505 has been 

interpreted t o  give the owner of land broader rights w i t h  respect t o  

t h i n g s  under i ts  surface than to  those i n  the a i r  space above i t .  
15 

Oil and gas are t o  some degree considered fugacious minerals. They 

are not owned " i n  place" by the landowner and his rights w i t h  respect t o  

them are defined as only permitting him to capture and reduce them to  

possession. 
16 

Nonetheless, the r i g h t  t o  appropriate them belongs exclusively 

t o  the owner of the land i n  which they are found and is considered to be 

an inherent attr ibute o f  that ownership. 

Even though the r i g h t  t o  appropriate a substance is vested i n  the 

landowner one may s t i l l  argue the s ta te  could differentiate the right t o  

capture a thing from the ownership of the t h i n g  i t se l f  and permit the 

former t o  be exercised only so long as i t  chooses t o  l e t  ' ' i ts" t h i n g s  be 
17 

captured. 

"comnon things" such as runn ing  water. 

the geopressured resource? 

I t  has done this w i t h  w i  I d  animals and, perhaps, other 

Could i t  not do the same with 

Such an approach would present the very formidable task o f  circumventing 

the principle f i r s t  established by the U.S. Supreme Court i n  the case of 

Ohio Oil Co. v. State of Indiana and since accepted as a fundamental 

premise o f  property law in Louisiana as well as throughout  the rest  of 

the country. 

variously cl assi fy the 1 andowner' s re1 a t i  onshi p t o  oi 1 and gas as representi n! 

18 

In that case the court held that while the states may 

either the ownership of them i n  place or merely a right t o  reduce them 
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to possession, however characterized, such rights are so much an integral 

part of the value of the property that a s ta te  could not totally appropriate 

the minerals without i n  substance also depriving the landowner of a 

valuable property r i g h t  for which compensation would have to be paid.  

The court 's reasons for i ts  hold ing  were expressed as follows: 

If the analogy between animals ferae nature 
and mineral deposits of o i l  and gas, stated by the 
Pennsylvania court and adopted by the Indiana court 
instead of simply establishing a similarity of 
relation, proved the identity of the two things, 
there would be an end of the case. T h i s  follows 
because t h i n g s  which  are ferae naturae belong t o  
the "negative community;" i n  other words, are 
p u b l i c  t h i n g s  subject t o  the absolute control of 
the s ta te ,  which, although i t  allows them to be 
reduced to possession, may a t  i t s  will not only 
regulate, b u t  wholly forbid, their future taking. 
Geer v. Connecticut, 161 U.S. 519, 525, 40 L.Ed. 
793, 795, 16 S.Ct. Rep. 600. 
is an analogy between animals ferae naturae and 
the moving deposits of o i l  and natural gas, there 
is no t  identity between them. Thus ,  the Owner of 
land has the exclusive r i g h t  on his property to 
reduce the game there found t o  possession, just 
as the owner of the soil has the exclusive r i g h t  
to reduce t o  possession the deposits of natural 
gas and oil  found beneath the surface of his land. 
The owner of the soil cannot follow game when i t  
passes from h i s  property; so also, the owner may 
not follow the natural gas when i t  shifts from 
beneath his own to the property of someone else 
w i t h i n  the gas field. I t  being true as t o  both 
animals ferae naturae and gas and o i l ,  therefore, 
that  whilst the r i g h t  to appropriate and become 
the owner exists, proprietorship does not take 
being u n t i l  the particular subjects o f  the r i g h t  
become property by being reduced t o  actual 
possession. The identity, however, is for many 
reasons wanting. 
are endowed w i t h  the power of seeking to reduce 
a portion of the public property to the domain 
of  private ownership by reducing them to 
possession. In the case of natural gas and o i l  
no such r i g h t  exists i n  the public. 
only i n  the owners i n  fee of the surface of  the 
earth w i t h i n  the area of  the gas field.  
difference poin ts  a t  once t o  the distinction 
between the power which the lawmaker may exercise 
as t o  the two. I n  the one, as the public are the 
owners, every one may be absolutely prevented from 

B u t  whilst there 

In t h i n g s  ferae naturae a l l  

I t  is  vested 

T h i s  
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seeking t o  reduce t o  possession. No devesting o f  
pr ivate property under such a condit ion can be 
conceived, because the publ ic are the Owners, and 
the enacting by the state o f  a law as t o  the publ ic 
ownership i s  but the discharge o f  the governmental 
t r u s t  res t i ng  i n  the state as t o  property o f  t h a t  
character. Geer v. Connecticut, 161 U.S. 519, 525, 
40 L.Ed. 793, 795, 16 S.Ct.Rep. 600. On the other 
hand, as t o  gas and o i l  the surface propr ietors 
w i th in  the gas f i e l d  a l l  have the r i g h t  t o  reduce 
t o  possession the gas and o i l  beneath. They could 
not absolutely be deprived o f  t h i s  r i g h t  which 
belongs t o  them without a taking o f  pr ivate 
property. 19 

It i s  o f  course possible t o  argue t h a t  because o f  i t s  pecul iar  

nature and f o r  h i s t o r i c  reasons, water should be treated d i f f e r e n t l y  

from those substances whi ch have t r a d i  ti onall  y been considered as m i  neral s 

and t h a t  the appropriation o f  the heat, pressure and methane i n  geopressured 

water should also be viewed as not coming w i th in  the ambit o f  the 

pr inc ip les referred to. This also appears t o  be o f  doubtful v a l i d i t y .  

The landowners r i g h t  t o  reduce subterranean water t o  possession 

has been recognized by a t  l eas t  one Louisiana intermediate appellate 

court. I n  Adams v. Grigsby the court was required t o  determine the 

nature o f  the ownership o f  subterranean waters. 

20 

I n  deciding thus issue, 

the Court noted that:  

Underground waters are generally c lass i f i ed  e i the r  
as f lowing waters . . . i n  the nature o f  the under- 
ground streams and r i vers  o r  as percolat ing waters 
which seep o r  move slowly through underground sands 
o r  reservoirs without a d e f i n i t e  channel o r  i n  the 
course tha t  i s  uncertain o r  unknown.21 

It then held that, however they are c lassi f ied,  the r i g h t  t o  appropriate 

them i s  an in tegra l  pa r t  of the ownership o f  the land i n  the same manner 

and t o  the same extent as i s  the r i g h t  t o  appropriate o i l  and gas. I n  

fact, i t  pointed out t ha t  i n  fashioning a regime o f  ownership f o r  o i l  

snd gas the ear ly  courts based t h e i r  holdings, i n  pa r t  a t  least, upon 
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the similarity of the substances to water and applied t o  o i l  and gas 

what they perceived to  be the rules relative t o  subterranean waters. 
22 

23 
The Geothermal Energy Resources Act, about which more will be said 

l a b r ,  also indicates that  the r i g h t  to exploit  geopressured resources 

is vested i n  the Owner of the land under which i t  is found. Section 801 

defines geothermal resources as "al l  products of geothermal processes 

embracing. . gedpressured waters . . . heat, natural gas dissolved i n  

formation water... and other associated energy found i n  geothermal 

and/or geopressured water fermations". Section 802 gives "regulatory 

authority over a l l  geothermal exploration, dr i l l ing ,  development and 

production" t o  the S t a t e  Department o f  Conservation. The act then 

extends the provisions o f  the Louisiana Conservation Act including 

"particularly bu t  w i thou t  limitation, R.S. 30:5 and R.S. 30:9" 
24 

to  a l l  

geothermal operations. The sections of the Conservation Act referred t o  

provide for  the unitization of mineral interests and the allocation and 

apportionment among the various property Owners o f  the minerals produced 

from such u n i t s .  Section 804 gives to the State Mineral Board "exclusive 

authority to  lease for  the exploration, deve lopn t  and d i s t r i b u t i o n  o f  

geothermal resources . . . any lands belonging to the state or  the t i t l e  

to which is i n  the public domain", Finally, the ?as t  paragraph o f  the 

act states that i ts  provisions are not intended to  "deny the legal r i g h t  

or  remedy o f  any Owner for the protection of his property interests that 

is otherwise available to such ownership under the law". While i t  is 

true the act  does not explicitly declare geothermal resources belong to  

the Owner of land under which they l ie,  its provisions are neither 

understandable nor workable unl ess one assumes t h i  s t o  be the case. 
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C. 

The second class o f  things insusceptible o f  pr ivate ownership are 

Are Gqopressured Resources Pub1 i c  Things? 

"publ ic things", which C i v i l  Code A r t i c l e  453 says, 

. . .are those, the property o f  which: i s  vested i n  a 
whole nation, and the use o f  which i s  allowed t o  a l l  
the members o f  a nation o f  t h i s  k ind are navigable 
r ivers ,  seaports , roadsteads, and harbors, highways , 
and the bed o r  r ivers ,  as long as the same are 
covered w i th  water . . . 

A r t i c l e  454 says, "things which are f o r  the c o m n  use o f  a c i t y  or  

other place, as streets and publ ic  squares, are l ikewise publ ic  things." 

If the r i g h t  t o  exp lo i t  the resource i s  deemed t o  be an in tegra l  pa r t  o f  

the value o f  the land under which i t  i s  found then i t  would fo l low i t  i s  

a pr ivate th ing  when under pr ivate lands and a "publ ic th ing" when 

under publ ic  lands. 

The c lass i f i ca t i on  o f  publ ic things i s  o f  d i f f e r e n t  nature and the 

expressiond'insuscepti b le  o f  pr ivate ownership" carr ies w i th  i t  d i f f e r e n t  

connotations than i s  the case wi th  "conmon things" which are declared t o  

be insusceptible o f  ownership a t  a l l .  

o f  the concept o f  publ ic  things as wel l  as t h e i r  re la t ionship t o  common 

and pr iva te  things i s  found i n  the expose? de m o t i f  o f  the rev is ion o f  

T i t l e  I o f  Book I 1  o f  the C i v i l  Code ( i n  which are A r t i c l es  450 and 505 are 

Perhaps the most l u c i d  explanation 

found) recent ly  prepared by the Louisiana Law I n s t i t u t e  f o r  submission 
I)C La 

t o  the leg is la ture.  

r e l a t i v e  t o  the nature o f  the c lass i f i ca t i on  o f  things which are declared 

I n  tha t  work the fo l lowing comments were made 

t o  be public. 



'Pr ivate ownership' o r  simply 'ownership' i n  the 
Louisiana C i v i l  Code of 1870 i s  i m p l i c i t l y  
contrasted t o  'publ ic  ownership', i .e. , ownership 
under ru les o f  publ ic  law ra ther  than under the 
C i v i l  Code. I n  t h i s  respect, 'publ ic  ownership' 
my be misnomer. S t r i c t l y  speaking, under the 
Code, things which may not  be owned by p r i v a t e  
persons, are things o f  the publ ic  domain over 
which the State and i t s  p o l i t i c a l  subdivisions 
exercise pol i c e  power i n  the i n t e r e s t  o f  a1 1 . 
Q u i t e  apt ly,  the i n t e r e s t  o f  publ ic  bodies i n  
th ings no t  susceptible o f  p r i v a t e  wnersh i  p has 
been termed i n  France domanialite publique ra ther  
than propr ie te  publique. See Yiannopoulos, C i v i l  
Law Property Secs. 30, 31 (1966). I n  France, 
the c l a s s i f i c a t i o n  o f  s ta te property i n t o  property 
of the publ ic  domain and property of the p r i va te  
domain res ts  on the ideas t h a t  property o f  the 
domain i s  governed by ru les o f  publ ic  law and t h a t  
property of the p r i va te  domain does not d i f f e r  a t  
a l l  from property held by p r i va te  persons. 

I n  Louisiana i t  would be contrary t o  r e a l i t y  
t o  assert t h a t  any k ind o f  s ta te property i s  
essen t ia l l y  subject t o  the ru les governing 
p r i va te  ownership. A l l  s ta te property i s  
exempt from seizure and not subject t o  
prescr ipt ion.  Further, i f  a1 ienat ion o f  s ta te 
property i s  l e g a l l y  permissible, i t  has been 
made i n  accordance with special procedures. 
S t i l l  fu r ther ,  no conceptual d i s t i n c t i o n  i s  
made today i n  Louisiana between publ ic  law 
ownership and p r i va te  ownership under the 
C i v i l  Code. On the contrary, statutes and 
jurisprudence ind i ca te  t h a t  c e r t a i n  things 
which i n  France would be considered t o  be 
w i t h i n  the publ ic  domain, are "owned" i n  
Louisiana by the s ta te  o r  by i t s  p o l i t i c a l  
subdivisions. Thus, the theory o f  the pub l i c  
domain, incorporated i n  the Louisiana C i v i l  
Code o f  1870, i s  f u l l y  dispensable today. I n  
Louisiana, property o f  the State and i t s  p o l i t i c a l  
subdivisions may be c l a s s i f i e d  i n t o  property 
which according t o  cons t i t u t i ona l  and s ta tu to ry  
provisions i s  ina l ienab le  and thus insusceptible 
o f  p r i va te  ownership (publ ic  th ings) and property 
which may be al ienated and owned by p r i va te  
persons (p r i va te  things o f  the State and i t s  
pol i t i c a l  subdi v i  s i  ons) . Accordi ngly , i n  the 
proposed tex t ,  publ ic  things a re  defined as those 
which are owned by the State and i t s  p o l i t i c a l  sub- 
d iv is ions  i n  t h e i r  capacity as pub1 i c  persons. 

35 
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Public things t h a t  belong t o  the State are 
such as running waters, the waters and bottoms 
o f  natural  in land navigable water bodies, the 
t e r r i  t o r i  a1 sea , and the seashore. Pub1 i c 
things t h a t  belong t o  the p o l i t i c a l  subdivisions 
of the State are such as s t reets  and publ ic  
squares. zb 

I n  essence then, "publ ic 

the time 

example , 
declared 

w i th  the 

being "owned" by the 

the ownership o f  the 

t o  be public. This 
27 

same r i g h t s  over the 

things", are those things which are f o r  

s ta te o r  one o f  i t s  subdivisions. For 

beds of navigable streams i n  Louisiana i s  

has been deemed t o  vest the s tate 

area covered by the water as i f  i t  were 

p r i v a t e l y  owned. The s tate may lease the bed o f  navigable r i v e r  t o  grow 

oysters on i t  o r  t o  d r i l l  f o r  and produce o i l  and minerals from under 

it. 

t o  be a "propr ie tor"  o r  owner o f  a th ing  the use o f  which i s  dedicated 

28 
I n  general, w i t h  reference t o  publ ic  things, the s ta te  i s  considered 

o r  devoted t o  some publ ic  purpose. 

i t  must have been "acquired" by the State i n  i t s  sovereign capacity. 

Furthermore f o r  a th ing  t o  be "publ ic"  
29 

Unless the geopressured resource can be equated w i th  things t h a t  are 

comnon--that i s  not owned by anyone they must be considered as being 

owned w i th  the land under which they are found. There would appear t o  

be no basis f o r  holding them t o  be public, unless the lands over them 

are a lso  public. This i s  borne out by the Geothermal Energy Resources Act 

which indicates the geopressured resource may be leased by the s tate 

when they are found under "publ ic lands". The c lea r  inference i s  t ha t  

the r i g h t  t o  lease them i s  determined by the ownership o f  the land and 

if they are under p r i va te  lands the owner o f  the l a t t e r  should have the 

same r i g h t .  
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D. Conclusion 

On balance, there would appear t o  be l i t t l e  doubt t h a t  the r i g h t  t o  

e x p l o i t  geopressured resources mrst a t  t h i s  t i m e  be considered t o  be 

p r i va te  property (except where they are under publ ic  lands) although as 

w i l l  be developed l a t e r ,  such r i g h t  i s  also susceptible o f  very broad 

and extensive regu la t ion  by the state. I f  the r i g h t s  are p r i v a t e  

property the legal  framework w i t h i n  which the exp lo i t a t i on  o f  the 

resources must presently occur i s  prescribed by the Louisiana Mineral 

Code as supplemented by the provisions o f  the C i v i l  Code. 

111. LOUISIANA'S PROPERTY REGIME - A GENERAL DESCRIPTION 

Louisiana's basic property regime, un l i ke  t h a t  p reva i l i ng  i n  the 

r e s t  o f  the country, i s  not founded upon the Comnon Law o f  England but 

i s  derived from the C i v i l  Law system prevai l ing i n  most o f  the western 

world and u l t ima te l y  f inds i t s  genesis i n  the Roman Law. 

The p r i  n c i  p l  es and r u l  es regu la t ing  the ownershi p o f  property under 

t h i s  system are found i n  the C i v i l  Code o f  the State. The Code, l a r g e l y  

modeled a f t e r  the Code Napoleon o f  France, was o r i g i n a l l y  adopted i n  

1808. While modified extensively i n  1825 i t  has since served, w i th  only 

minor revisions, as the basic foundation o f  Louisiana's system of p r i va te  

law. The Code obviously d i d  not contemplate the extensive mineral development 

which has since occurred i n  the s tate and which represents such an 

important p a r t  o f  i t s  wealth. As previously mentioned, i n  those countries 

f r o m  which the Law o f  Louisiana was derived, minerals were l a r g e l y  

considered as a perogative o f  the State. 

does not d i r e c t l y  deal w i th  the subject and provides l i t t l e  rea l  help i n  

c lass i f y ing  or regulat ing contracts f o r  such purposes. 

30 
Consequently, the C i v i l  Code 
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When extensive mineral deposits were discovered i n  the s ta te  the 

courts were thus faced with the problem o f  how contracts for  t h e i r  

explorat ion and development should be f i t t e d  i n t o  the s ta te ' s  property 

system. As a r e s u l t  the mineral law o f  Louisiana t o  a large degree was 

developed by the courts between the years o f  about 1920 and 1974 by 

r e l y i n g  upon basic p r inc ip les  found i n  the C i v i l  Code and adapting them 

t o  the pecul iar  exigencies o f  the industry.  

I n  1974, a f te r  a decade o f  work by the Louisiana Law I n s t i t u t e ,  a 

comprehensive mineral code was presented t o  and adopted by the leg is la tu re .  

This code now regulates the regime o f  ownership which preva i l s  i n  Louisiana 

f o r  the exploration, development and production o f  minerals and other  

substances from the earth. 

p r i o r  t o  i t s  enactment and t o  t h i s  degree represents a restatement and 

extension o f  the p r inc ip les  which the courts had worked out  f o r  t h a t  

development. Accordingly, some comments as t o  the nature o f  Louisiana 

property 1 aw general l y  and the ea r l y  development o f  Louisiana ' s mineral 

law i n  p a r t i c u l a r  are required t o  f u l l y  understand i t s  provis ions and 

the problems o f  i n teg ra t i ng  the devices f o r  developing geopressured 

It l a rge l y  cod i f ies  the law which was developed 

resources i n t o  it. 

A. Basic Pr inc ip les o f  Louisiana's Property System 

Under the C i v i l  Law ownership o f  land i s  a l l o d i a l .  Estates as 

known i n  the c o m n  law are nonexistent. 

and equi table t i t l e s  i s  unknown. 

basic elements: usus, f ructus and abusus. Usus i s  deemed t o  be the 

r i g h t  t o  use a th ing  or, perhaps more properly, t o  exclude others from 

The d i s t i n c t i o n  between legal  

I n  theory, ownership consists o f  three 

use. Fructus i s  the r i g h t  t o  enjoy the f r u i t s  and revenues o f  
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thing. Abusus i s  the r i g h t  t o  dispose o f  the thing. When a l l  o f  these 

elements are uni ted i n  one person and are unencumbered by r i g h t s  belonging 

t o  anyone else, ownership i s  said t o  be perfect .  

approximates the fee simple t i t l e  which preva i l s  i n  the Common Law. 

Ownership may be dismembered i n t o  i t s  const i tuent parts bwt the means by 

which t h i s  i s  done i s  ac tua l l y  qu t e  l imi ted.  

property i n  i n d i v i s i o n  as co-owners. 

of ownership, i s  technidal ly  not  a dismemberment o f  them since each co- 

owner i s  deemed t o  be fu l ly  vested w i th  a l l  o f  the r i g h t s  o f  ownership 

bu t  i n  i n d i v i s i o n  w i th  h i s  co-owners. 

r i g h t  t o  enjoy some aspect of, o r  r i g h t  over property i n  less than 

per fec t  ownership, w i th  a few exceptions not  relevant t o  the subject 

under consideration, may only be accomplished by the imposi t ion o f  a 

servi tude upon the property. 

31 
This i n  a general way 

Several persons may own 

This, although d i v id ing  the r i g h t s  

32 
A dismemberment o f  the exclusive 

A s e m i  tude may be broadly defined as a charge upon land i n  favor 

o f  a person o r  another t r a c t  o f  land which creates a l i m i t e d  r i g h t  t o  

use (o r  t o  p r o h i b i t  the use) o f  the land f o r  the benef i t  o f  the person 

o r  estate i n  whose favor o f  i t  i s  established. The servi tude i s  a 

device of great f l e x i b i l i t y  and var iety.  Bui ld ing res t r i c t i ons ,  r i g h t s  

o f  ways o r  easements, usufructs (which may be l ikened t o  the comnon law 

l i f e  estates) and even the ob l iga t ion  not  t o  make a work upon one's land 

which may i n j u r e  h i s  neighbor ("a nuisance") are a l l  va r ie t i es  o f  servitudes. 

An owner may a lso lease the exclusive r i g h t  t o  use h i s  lands t o  

another. The ordinary lease however i s  a contract  between the owner and 

the lessee and does not d i r e c t l y  confer upon the lessee any i n te res t  i n  

the property. The lessee's r i g h t s  are personal (contractual)  and not 

real ,  although i f  the lease i s  properly recorded they are protected 
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against subsequent al ienat ions o f  the land. 

A l l  dismemberments o f  ownership are subject t o  two l a r g e l y  unart iculated 

but  fundamental precepts which permeate the C i v i l  Law o f  property. 

F i r s t ,  a th ing  should not be removed from commerce i n d e f i n i t e l y  by 

r e s t r a i n t s  on i t s  use o r  disposit ion. 

t h ing  should be restored as o f ten  as possible by the reunion o f  i t s  

const i tuent elements and the ex t i nc t i on  o f  useless o r  unnecessary charges. 

Second, per fec t  ownership o f  a 

The f i r s t  i s  exempli f ied by the f a c t  t h a t  a servitude must have f o r  

i t s  ob jec t  some bene f i t  t o  the estate o r  person i n  favor o f  whom i t  i s  

established. The law allows only the creat ion o f  servitudes t h a t  have 

some useful purpose. Unreasonable whims o f  the par t ies o r  those things 

which serve no s o c i a l l y  useful purpose may not give r i s e  t o  t h e i r  creation. 

This u t i l i t y  does not  have t o  be purely economic, i t  may be social  o r  

even asthetic. Nor does i t  have t o  e x i s t  a t  the t i m e  the servitude i s  

created, a possible convenience o r  fu ture advantage i s  s u f f i c i e n t .  But 

i f  i t  i s  evident t h a t  a charge placed upon the land serves no purpose 

re la ted  t o  i t s  use o r  enjoyment o r  t o  t h a t  o f  other lands i t  general ly 

w i l l  be i nva l i d .  
33 

An example o f  the second i s  found i n  the f a c t  t ha t  although servitudes 

may, i n  theory, be perpetual, they prescribe (are extinguished) i f  they 

are not used during any continuous ten year period. 
34 

Thus a r i g h t  o f  

way across property, if not used, w i l l  a f t e r  ten years be extinguished 

by operation o f  la& and the land freed o f  i t s  burden. This i s  a matter 
35 

o f  publ ic  p o l i c y  tha t  cannot be contracted against. 

t h a t  co-owners o f  property have an absolute r i g h t  t o  p a r t i t i o n  it. 

Another example i s  
36 

They may require t h a t  i t  be divided i n  k ind so t h a t  each acquires a 

segregated p a r t  o f  the property or, i f  such d i v i s i o n  cannot be made 
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without diminution i n  the value o f  the property, they may demand i t  be 

j u d i c i a l l y  sold and the co-ownership thus eliminated. This r i g h t  o f  

p a r t i  t i o n  can never be absolutely contracted away a1 though 1 i m i  ted 

r e s t r i c t i o n s  upon i t  may be agreed to. 
37 

B. The Jur isprudent ia l  Developmnt o f  Louisiana Mineral Law 

1. The Mineral Servitude 

One o f  the f i r s t  questions o f  mineral law w i t h  which the courts 

were faced was how the attempt by one person to s e l l  to another the 

m i  neral s "under" h i  s 1 and shoul d be characterized. Landowners, unmi ndf u l  

o f  any problems such a sale might cause, and c e r t a i n l y  inf luenced by 

s i m i l a r  developments i n  other states q u i t e  e a r l y  began the prac t ice  o f  

" se l l i ng "  such minera?s o r  "reserving" them i n  the sale o f  the land. I n  

a ser ies o f  cases i n  the 1920's the Supreme Court held t h a t  under Louisiana's 

system, the on ly  dismemberment o f  ownership which could be recognized i n  

such a case was a servitude and t h a t  there could be no "mineral estate" 

d i s t i n c t  f r o m  and independent o f  a so-called "surface" estate. This 

being the case they then concluded t h a t  a w  attempt t o  create sub- 

surface r i gh ts ,  s e l l  minerals i n  place o r  otherwise deal w i th  a so- 

c a l l e d  mineral estate, by whatever term i t  might be described o r  however 

i t  might be done, can on ly  be considered as imposing a servitude upon 

the land. 
38 

Perhaps the most important consequence o f  t h i s  development 

was t h a t  i t  ca l l ed  i n t o  p lay  the C i v i l  Code a r t i c l e s  declar ing a l l  

servitudes were subject t o  the p resc r ip t i on  o f  non-use. 
39 

A mineral servitude was u l t ima te l y  defined as g iv ing  t o  i t s  possessor 

(the Owner o f  the "minerals") the r i g h t  t o  attempt t o  produce the minerals 

and t o  appropriate them t o  h i s  own use i f  h i s  e f f o r t s  were successful. 
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To const i tu te  a use o f  such a servitude (and thus i n t e r r u p t  i t s  prescr ip t ion)  

the e f f o r t s  do not halie t o  be successful--but they must cons t i tu te  a 

good f a i t h  attempt t o  discover and produce minerals i f  they are encountered. 
40 

2. The Mineral Lease 

The ea r l y  character izat ion o f  a mineral lease (as dist inguished 

from a "sale" of the minerals) was unclear and f o r  some time i t  was 

thought i t  might, i n  substance, be a form of  servitude. I n  a ser ies o f  

cases culminating i n  1938 w i th  Gulf  Refining Co. v. Glassel l  

Supreme Court f i n a l l y  concluded t h a t  a mineral lease was essent ia l l y  the 

41 

42 
the 

same as any other lease o f  lands authorized by the C i v i l  Code. Mineral 

leases were thus held t o  be subject t o  the same general p r inc ip les  as 

1 eases for agr i  cul  t u r a l  o r  simi l a r  purposes. Consequently , i n  many 

respects the fundamental character is t ics  o f  a mineral lease d i f f e r  from 

those o f  a mineral servitude. 

i s  found i n  the fact  t h a t  a lease, under the C i v i l  Code, i s  not  considered 

t o  be an i n t e r e s t  i n  property, as i s  a servitude, but i s  merely a contract  

between the lessor  and lessee, creat ing personal, ta ther  than rea l  

r igh ts .  Leases were not  subject t o  p rescr ip t ion  o f  non-use but  they 

were requ+red t o  have a term. 

lease, having a f i xed  o r  primary term o f  a stated per iod w i th  a prov is ion 

The most s i g n i f i c a n t  o f  these di f ferences 

43 
The normal pat tern o f  the o i l  and gas 

t h a t  i t  w i l l  continue i n  effect thereaf ter  f o r  as long as o i l  and gas i s  

produced was approved as meeti ng t h a t  requi rement. This was ra t iona l  i zed 

on the grounds t h a t  the depletable nature o f  petroleum deposits was such 

t h a t  the term o f  such a lease i s  both cer ta in  and f i n i t e  although perhaps 
44 

indeterminable a t  a pa r t i cu la r  time. 

mineral lease were held t o  be ren t  for  the use o f  the premises. 

The roya l t i es  payable under a 
45 

The 

f a i l u r e  o f  the mineral lessee t o  perform h i s  ob l igat ions o r  pay h i s  ren t  
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timely was held t o  give r i se  to an action for the dissolution of the 

lease. A mineral lessee could not br ing  any o f  the real actions t o  
46 

protect his possession or  vindicate h i s  t i t l e  and had to rely upon his 

lessor for such protection. 

by legislation extending to the lessee the r i g h t  t o  directly br ing  such 

actions. 

47 
T h i s  was la te r  alleviated to large degree 

48 

3. The Mineral Royalty 

The t h i r d  major development occurred i n  1939 i n  the case of Vincent 
49 

v. Bullock 

a mineral royalty interest or, what is sometimes called i n  other states,  

a %on-participating" mineral interest. 

classified as a servitude because i t  d id  not give the owner the r igh t  to 

cond'uct any actilvities upon the prolperty b u t  merely entitled him to  

receive a portion of the minerals if ana when they were produced. 

court concluded such an interest was i n  the nature of the "sale of a 

i n  which the court was faced w i t h  the problem D f  characterizing 

Such an interest could not be 

The 

hope" recognized by C i v i l  Code Article 2450, which says ''a sale is 

sometimes made of a t h i n g  to come, as of that  which shall accrue from an 

estate,  of animals yet unborn, or such like other things although not 

yet existing" and by Article 2451 which states, " i t  also happens sometimes 

tha t  an uncertain hope is sold as where the fisher sells a haul of a net 

before he throws it". Using these as a foundation the court held that a 

mineral royalty constituted a charge upon the land and was a real r i g h t  

o r  form of property interest. 

Subsequent cases held that  while a mineral royalty was not a servitude 

i t  was a "lesser" r i g h t  than a servitude, inferentially making i t  subject 

to  a l l  o f  restrictions and limitations which the C i v i l  Code established 
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f o r  servitudes. 

i s  a l i m i t e d  a l ienat ion of two o f  the basic elements o f  ownership--the 

This was apparently based upon the idea t h a t  a servitude 

- usus and fructus and the roya l t y  

foundation i s  a s i m i l a r  but more 

same elements, the fructus. It 

l a s t  f o r  a longer period o r  give 

51 

whi le having a d i f f e r e n t  theoret ica l  

l i m i t e d  dismemberment o f  one o f  the 

was not deemed l o g i c a l  t h a t  i t  could 

more extensive r i g h t s  than a servitude. 

I n  any event, and f o r  what ever the reason, the p r i n c i p l e  became wel l  

established. Thus i t  was held t h a t  a roya l t y  i n t e r e s t  prescribes i n  ten 

years i f  production does not occur. 

no r i g h t  t o  conduct operations upon the property i t  was also held t h a t  a 

d ry  hole o r  other unsuccessful e f f o r t  t o  produce minerals d i d  not i n t e r r u p t  

prescr ipt ion.  

52 
Since the owner o f  a roya l t y  had 

53 

4. The Executive Right 

Another type o f  i n t e r e s t  i n  minerals recognized by the jurisprudence 

i s  the executive r ight .  

America v. Cockerel1 

reserving a "perpetual roya l t y "  and the "perpetual and excl us i  ve r i g h t  

t o  make and execute mineral leases". The argument was made t h a t  the two 

r i g h t s  i n  substance amounted to a servitude. The court  refused t o  

accept t h i s  and held t h a t  the reservation had created a mineral roya l t y  

together w i th  the r i g h t  t o  execute leases upon the land and t h a t  the 

l a t t e r  const i tuted a separate but v a l i d  charge upon the property. The 

extent to which the r i g h t  t o  execute leases might be dismembered from 

the ownership o f  the land remained uncertain p r i o r  to the adoption o f  

the Mineral Code and there were only a handful o f  cases dealing w i th  the 

matter. 

I n  the case o f  Mount Forest Fur Farms o f  

the cour t  was ca l l ed  upon t o  i n t e r p r e t  a sale 
54 

55 
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IV. THE LOULSIOJA MINERAL CODE 

A. Substances Cot wed 

Article 4 of the Mineral Code s t  .tes its provisions are applicable 

t o  "all forms of minerals including o i l  and gas". 

are also applicable t o  "rlghts to explore for or  mine arid remove from 

the land the coil itself, gravel, shells, subterranean water o r  other 

substances occurring i n  o r  as a part ;f the soil o r  geological formations 

on or  underlying the land". The Article is significant i n  two respects. 

first,  i t  declares the Code regulates the r i g h t  t o  explore for and 

remove frutn the land any substance of value occurring naturally i n  i t .  

T h i s  will obv:-usly include the geopressured resource no matter how i t  

may be characterized foc other purposes. Secondly, the Article deliberately 

differentiates "forms of minerals including oil  and jas" from "the soil 

i tsel f , gravel , she1 1 s , subterranean water or other substances occurring 

naturally i n  or as a part of the soil or  geological formations on o r  

underlying the land". Accordingly, the fact  that the Code makes the 

I t  then declares they 

rules applicable to  the development oi l  , gas and other recognized forms 

o f  minerals also applicable to the geopressured resource does not give 

support to any inference that the resource should be characterized as a 

"mineral" for some other purpose. 

Article through i ts  del i berate differentiation between "minerals" and 

"subterranean water and other substances" underlying the 1 and i s i ndi cati ve 

that the geopressured resource i s  something other than a mineral. However, 

the official  comnents by the redactors of the Article indicate i t  was 

drawn to be as neutral as possible on the question o f  what substances 

are minerals by stating "the purpose of including o i l  and gas w i t h i n  the 

meaning o f  the term 'mineral' has no relationship whatsoever t o  the 

problem of construing particular conveyances t o  determi ne whpthpr 

In fact  i t  might be argued that the 

56 
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spec i f i c  substances are included o r  excluded from the terms o f  an instrument". 

The Comments 
57 

then make reference, w i th  approval, t o  a statement by the 

Louisiana Supreme Court t ha t  

the term mineral i s  not  a d e f i n i t e  one but  i t  i s  
susceptible o f  l i m i t a t i o n s  according t o  the 
in ten t ions  o f  the par t ies  using i t  and i n  
determining i t s  meaning regard must be had not  
only t o  the language o f  the deed i n  which i t  
occurs, but  a lso t o  the r e l a t i v e  pos i t ions 
o f  the par t ies  in terested and t o  the 
substance o f  the t ransact ion which the 
deed embodi es .58 

Consequently, A r t i c l e  4 should proper ly be held t o  merely a f f i r m  tha t  

whether o r  not  a p a r t i c u l a r  use o f  the word "mineral" i n  a t ransact ion 

o r  s ta tu te  w i l l  encompass the geopressured resource o r  any other substance 

i s  a matter t o  be determined by the p a r t i c u l a r  context o f  i t s  use. The 

f a c t  t h a t  a substance may be so characterized i n  one transact ion does 

no t  mean i t  should be s i m i l a r l y  construed i n  another. Furthermore, and 

t h i s  seems t o  be the p r i n c i p l e  purpose o f  the del iberate wording o f  

A r t i c l e  4, such a character izat ion w i l l  be i r r e l e v a n t  t o  the question o f  

whether the regime establ ished by the Mineral Code w i l l  regulate i t s  

development. 

A1 though A r t i c l e  4 d i f f e ren t i a tes  "minerals" from other substances 

occurr ing i n  the s o i l ,  the Code therea f te r  uni formly re fe rs  t o  the 

substances which i t  regulates as "minerals" . The redactors f o r  convenience 

apparently chose t o  generally r e f e r  t o  any substance which i s  extracted 

from the s o i l  as a 'lmineral". This i s  e n t i r e l y  consistent w i th  the 

avowed purpose o f  A r t i c l e  &- to  make i t  c lear  such usage i s  not a technical  

one nor c o n t r o l l i n g  as a matter o f  legal  character izat ion f o r  any other 

purpose. For convenience the authors w i l l  a lso general ly r e f e r  t o  

geopressured servitudes, leases o r  other r i g h t s  t o  the resource as 
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"mineral contracts" o r  "mineral r igh ts " .  It must be understood however 

t h a t  t h i s  car r ies  w i th  i t  no connotation as t o  whether the resource 

should be he ld  to f a l l  w i th in  the ambit o f  a pa r t i cu la r  contract  o r  

s ta tu te  r e f e r r i n g  general l y  t o  "mi neral s" . 

B. The Nature o f  The Landowner's Rights i n  Minerals 

A r t i c l e  6 defines the nature o f  the landowner's r i g h t s  w i th  respect 

t o  l i q u i d  o r  gaseous substances under the ground as fo l lows: 

Ownership o f  land does not  include o i l  and gas and 
other minerals occurring na tu ra l l y  i n  l i q u i d  o r  
gaseous form, o r  any elements o r  compounds i n  
solut ion, emulsion, o r  associat ion w i th  such minerals. 
The landowner has the exclusive r i g h t  t o  explore 
and develop h i s  property f o r  the production o f  such 
minerals and t o  reduce them t o  possession and owner- 
ship. 

This cod i f ies  the "non-ownership" theory o f  minerals as j u r i sp ruden t ia l l y  

developed i n  the cases previously re fe r red  to. 

A r t i c l e  15 then establ ishes the r i g h t s  o f  the landowner t o  deal 

w i th  the substances covered by the Code by providing ''a landowner may 

convey, reserve o r  lease h i s  r i g h t  t o  explore and develop h i s  land for 

production o f  minerals and reduce them t o  possession". A r t i c l e  16 

ampl i f ies  t h i s  by declar ing t h a t  "the basic mineral r i g h t s  t h a t  may be 

created by a landowner are the mineral servitude, the mineral roya l t y  

and the mineral lease". It fu r the r  notes t h a t  t h i s  enumeration i s  not 

intended t o  prevent the creat ion o f  other mineral r i gh ts .  As a matter 

o f  f a c t  there are a t  l e a s t  two types o f  mineral r i g h t s  which are expressly 

recognized i n  the Code. These are the executive r i g h t  

in te res ts  created out o f  a mineral lease. 

59 
and the 

60 
It i s  also evident from t h i s  

a r t i c l e  t h a t  great f l e x i b i l i t y  i s  t o  be af forded t o  the landowner whc 
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wishes to  convey, reserve o r  lease his r i g h t  t o  explore and develop his 

land for the production of minerals o r  other substances. 

Article 16 does express one fundamental limitation on the r i g h t  

of the landowner to  create mineral interests. I t  provides "mineral 

rights ... are subject either t o  the prescription of non-use for ten 

years or  to  the special rules of law governing the term of their  existence". 

I f  there are no "special rules" governing the term of the mineral r i g h t  

i t  is subject t o  the prescription o f  non-use. The only provisions i n  

the Code specially authorizing a term for mineral rights, i n  lieu of 

prescription, are those relating t o  mineral leases and those providing 

that certain privately owned rights under public lands are imprescriptable. 

61 

62 

Therefore, i t  may be said as a general proposition t h a t  when public 

lands are not involved a l l  mineral interests except mineral leases or 

interests derived from them are subject t o  extinction by prescription. 

C. The General Nature of Mineral R igh t s  

Arti cl e 18 declares a1 1 mineral r i g h t s  are incorporeal imnovabl es . 
63 

They are alienable and heritable. 

which the land burdened by them is located and a l l  sales, contracts o r  

judgments affecting them are subject to  the laws of registry. 

Their s i tus  is  i n  the parish i n  

64 

D. Mineral Servitudes Under The Code 

Chapter 4 prescribes the rul es regul a t i  ng the mineral servitude 

which i s  defined as a r i g h t  of enjoyment of land belonging t o  another 

for  the purpose of exploring for and producing minerals and reducing 
65 

them t o  possession and ownership. 

resulting from non-use for  ten years. 

I t  is extinguished by prescription 
66 
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1. Prescription of the Servitude 

Articles 28 tiirough 41 set forth detailed rules regulating the 

prescription for non-use. As will be noted la ter  these are most significant 

i n  determining whether exi sti ng servi tudes or leases which descri be the 

substances they cover by such general language as "all of the o i l  gas 

and other mine,als" or  "all minerals" may give t o  the owner the r i g h t  t o  

exploit the geopressured resource or to claim the methane produced w i t h  

i t .  

The prescription of non-use of a servitude comnences from the date 
67 

on which i t  was created. 

for the discovery and production of minerals. 

t o  be i n  good faith such operations must be (1) comnenced w i t h  reasonable 

I t  i s  interrupted by good faith operations 
68 

Article 29 declares that 

expectation of discovering and producing minerals i n  paying quantities 

a t  a particular p o i n t  or depth, (2)  continued a t  the s i t e  chosen t o  that 

point or depth,  and (3) conducted i n  such a manner that they constitute 

a single operation although actual d r i l l i n g  or  mining is not conducted 

a t  a l l  times. Prescription is  interrupted on the date actual d r i l l i n g  

or mining operations are comnenced, and comnences anew on the last day 

on which such actual d r i l l i n g  or mining operations are no longer conducted. 

Preparations for mining o r  d r i l l i n g ,  such as geological or  geophysical 

exploration o r  surveying or the clearing of the s i t e  or the hauling and 

69 

erection o f  materiais necessary to  conduct the operations do not interrupt 
70 

prescription. 

Although the ar t ic les  regulating the prescription of non-use are 

largely couched i n  terms o f  what constitutes an "interruption" of prescri p t f o n  

they must also be viewed as standards by which one may determine whether 

a servitude has been "used". I t  will be recalled from the general 
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h i s  servitude can demonstrate t h a t  there was a reasonab 

minerals i n  "paying quant i t ies"  would be discovered and 

r e s u l t  o f  h i s  e f f o r t s  he w i l l  not  be held t o  have been 

discussion o f  servitudes t h a t  the C i v i l  Code declares a servitude i s  

extinguished i f  the owner f a i l s  t o  exercise i t  f o r  ten years. The 

d r i l l i n g  o f  a dry hole ( i n  case o f  o i l  and gas) o r  the conduct o f  other 

unsuccessful mining operations i s  considered a use o f  the servitude and 

thus an i n te r rup t i on  o f  prescr ipt ion.  This i s  because the mineral 

servitude was viewed as the r i g h t  t o  attempt t o  produce the minerals as 

wel l  as t o  ac tua l l y  reduce them t o  possession. A r t i c l e  29 cod i f i es  

e a r l i e r  j u r i sp ruden t ia l  holdings t h a t  such an attempt must be i n  good 

f a i t h  and t h a t  t o  be i n  good f a i t h  such operations must be conducted 

w i  t h  a reasonabl e expectation o f  d i  scoveri ng and produci ng m i  neral s i n 

paying quantS t i es .  

A r t i c l e  29 thus af f i rms t h a t  unless a person claiming t o  have used 

e expectation 

produced as a 

n "good f a i t h " .  

This i s  equivalent t o  declar ing he has not exercised the r i g h t s  which 

have been granted t o  him by the landowner. 

While "paying quant i t ies"  i s  not d i r e c t l y  defined i n  connection 

with the servitude a r t i c l es ,  a d e f i n i t i o n  o f  the term i s  found i n  the 

p a r t  of the Code dealing w i th  mineral leases where i t  i s  declared t h a t  

t o  be i n  paying quant i t ies  the production al locable t o  the t o t a l  o r i g i n a l  

r i g h t  o f  the lessee t o  share i n  the production under the lease must be 

su f f i c i en t  t o  induce a reasonably prudent operator t o  continue production 

i n  an e f fo r t  t o  secure a re tu rn  on h i s  investment o r  t o  minimize any 

loss. 

whether the d r i l l i n g  o f  a wel l  under a servitude was made w i th  the hope 

71 
While t h i s  d e f i n i t i o n  i s  not completely appropriate f o r  determining 



51 

t h a t  production i n  paying quant i t ies  would be encountered the idea 

i t  expresses i s  obvious--the e f f o r t s  must be expected t o  be p ro f i t ab le .  

A r t i c l e  29 cod i f i es  a general p r i n c i p l e  recognized by the courts 

i n  a va r ie t y  o f  cases invo lv ing  mineral contracts. 

appl icat ions i s  found i n  Louisiana Petroleum Co. v. Broussard e t  a l .  

One o f  i t s  e a r l i e s t  
72 

I n  t h a t  case the defendants contended prescr ip t ion  o f  a mineral servi tude 

had been in te r rup ted  by the d r i l l i n g  o f  a wel l  on the premises. The 

cour t  found t h a t  the operator ev ident ly  began operations w i th  the f u l l  

i n t e n t i o n  o f  d r i l l i n g  t o  a depth a t  which o i l  o r  gas, i f  present, might 

be expected reasonably t o  be found, y e t  he d i d  not  do so, "but abandoned 

the wel l  a t  a depth a t  which i t  was known i n  the f i e l d ,  among d r i l l e r s  

and oilmen, t h a t  ne i ther  o i l  nor gas could be expected reasonably t o  be 

found, i n  paying quant i t ies ,  the abandonment being due probably t o  the 

f a c t  t h a t  he encountered s a l t  water". Following t h i s  abandonment, he 

a lso abandoned the property, f o r  he made no fu r the r  e f f o r t  t o  explore 

f o r  minerals on it. The cour t  held t h a t  the abandonment, a t  t ha t  stage, 

placed the operations, so f a r  as p rescr ip t ion  was concerned, i n  the same 

pos i t i on  as i f  none had been conducted. The reasons f o r  t h i s  conclusion 

were explained as fo l lows: 

To use a servitude, so as t o  i n t e r r u p t  prescr ip t ion,  
i s  t o  use i t  i n  the manner contemplated by the grant 
o r  reservation. This r u l i n g  f inds  support i n  a r t i c l e s  
796 t o  800, inc lus ive,  o f  the C i v i l  Code, touching the 
mode o f  use o f  servitudes and, i n  connection there 
with, prescr ip t ion.  The servitude, i n  t h i s  instance, 
was granted for  the purpose o f  explor ing f o r  o i l ,  gas, 
and other minerals and converting them t o  possession, 
i f  they were discovered and the servi tude ex is ted f o r  
t h a t  purpose. Reference must therefore be made t o  the 
object  o f  the grant--not f o r  the purpose o f  determining 
whether there had been a breach o f  any ob l iga t ion  t h a t  
might e x i s t  t o  develop, but  t o  determine whether there 
has been such use as t o  i n t e r r u p t  prescr ip t ion.  
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No i ronc lad  r u l e  can be establ ished t o  determine 
whether there has been such use. 
however, that, i n  a mineral servi tude where the 
explo i t ing,  though begun, has been stopped o r  
abandoned a t  a depth a t  which there was no reasonable 
hope o f  discovering minerals i n  paying quant i t ies  
the use i s  not  such as t o  i n t e r r u p t  prescr ip t ion. j3  

It may be said, 

Other cases have consis tent ly  reaff i rmed the basic p r inc ip les  
74 

expressed by the cour t  and now embodied i n  A r t i c l e  29. 

It i s  t rue  A r t i c l e  38 provides t h a t  p rescr ip t ion  of a servi tude i s  

in te r rup ted  (and i t  i s  thus being "used") so long as minerals are produced 

w i th  the i n t e n t  o f  saving o r  otherwise using them f o r  some benef ic ia l  

purpose even though they are not  being produced i n  paying quant i t ies .  

However, the Comnents t o  t h i s  a r t i c l e  note i t  i s  assumed t h a t  the operator 

who i s  producing minerals which are not  being obtained i n  paying quant i t ies  

w i l l  s t i l l  have t o  demonstrate t h a t  h i s  e f f o r t s  are " i n  good f a i t h " .  

A r t i c l e  38 i s  i n  harmony w i th  the jurisprudence. 
Mays v. Hansbro, 222 La. 557, 64 So.2d 232 (1953). 
The concept o f  production i n  paying quant i t ies  i s  
pecul iar  t o  lease administrat ion and i s  appropriate 
t o  the lessor-lessee re la t ionship.  
t e s t  f o r  use o f  a servi tude should no t  be t h a t  
minerals be produced i n  paying quant i t ies  as long 
as the production i s  i n  good fa i t h .  Economically, 
i t  does not  seem t h a t  a servi tude owner o r  h i s  
lessee would be l i k e l y  t o  continue a l os ing  operation 
for  any extended per iod o f  time. Therefore, as a 
matter o f  fact ,  i t  seems t h a t  more o f ten  than not  
production continued for  any length o f  time w i l l  
be i n  paying quant i t ies.  
possible t h a t  production might be continued f o r  a 
short  per iod o f  time i n  good f a i t h  i n  an attempt t o  
make a pa r t i cu la r  property pay. 
such attempts should be recognized as uses o f  mineral 
servitudes as long as they are i n  good f a i t h  and the 
production i s  put t o  benef ic ia l  use.75 

However, the 

However, it i s  qu i te  

Even though unsuccessful, 

A r t i c l e  38 thus appears t o  be but another expression o f  the p r inc ip le  

t h a t  the e f f o r t s  o f  the owner need not  be successful t o  cons t i tu te  a 

use of h i s  servitude. It does no t  cont rad ic t  the underlying assumption 
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o f  A r t i c l e  29 t h a t  they must be d i rec ted  i n  good f a i t h  towards p r o f i t a b l e  

development. 

It appears from the Code as a whole, and from the jurisprudence 

antedating it, t h a t  the owner o f  a mineral servitude who claims he has 

preserved h i s  servitude by using i t  must demonstrate h i s  a c t i v i t i e s  were 

reasonably designed t o  f i n d  and produce a comnercial l y  exp lo i tab le  

mineral deposit. A cor ro la ry  o f  t h i s  proposi t ion i s  t h a t  a mineral 

servitude, i n  the ordinary case a t  least ,  does not  confer the r i g h t  t o  

mine a deposit t h a t  i s  not by any reasonable standards susceptible of 

p r o f i t a b l e  development. 

2. 

Chapter 4 also prescribes ru les i l l u s t r a t i v e  o f  the proposi t ion 

Freedom o f  Contract With Respect To Servitudes 

mentioned i n  connection w i t h  A r t i c l e  15 t h a t  the nature and extent o f  

the charges which a landowner may place upon h i s  land i n  the form o f  

servitudes, be they mineral o r  otherwise, may take a va r ie t y  o f  forms. A 

s ing le mineral servitude is establ ished on a continuous t r a c t  o f  land 

notwithstanding t h a t  c e r t a i n  horizons o r  l eve l s  are excluded or t h a t  the 

r i g h t  t o  share i n  production varies as t o  d i f f e r e n t  port ions o f  the 

t r a c t  o r  d i f f e r e n t  l eve l s  on horizons. 
76 

An i n t e r r u p t i o n  o f  p resc r ip t i on  

applies t o  a l l  minerals included i n  the a c t  c rea t ing  the servi tude and 
77 

t o  a l l  modes of i t s  use. 

( i f  used) but  may be l i m i t e d  t o  a p a r t i c u l a r  term. The pa r t i es  may 

A mineral servitude i s  o r d i n a r i l y  perpetual 
78 

s t i p u l a t e  t h a t  a lesser per iod o f  p resc r ip t i on  w i l l  be appl icable t o  
79 

t h e i  r arrangement. A r t i c l e  72 f i n a l  l y  expressly recognizes what the 

others imply by declaring t h a t  the par t ies t o  an ac t  c rea t ing  a mineral 

servi tude may a l t e r  the applicable lega l  ru les  prescribed by the Code 

subject  only t o  the l i m i t a t i o n s  provided i n  A r t i c l e s  73 and 79. These 
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i n  substance place only  two s i g n i f i c a n t  l i m i t a t i o n s  upon such freedom: 

(1)  A s ing le  mineral servi tude may not  be created on two o r  more non- 
80 

contiguous t r a c t s  of land; 

term f o r  a mineral servi tude o r  shorten the prescr ip t i ve  per iod they may 

(2) Although the par t ies  may e i t h e r  f i x  a 

not  make any contract  which would have the e f f e c t  o f  avoiding the e f f e c t  

o f  p rescr ip t ion  o r  o f  making the per iod longer than i s  s t ipu la ted  i n  the 

Code. 
81 

E. Mineral Leases Under The Code 

1. Basic Nature 

A mineral lease i s  defined as a contract  by which the lessee i s  
82 

granted the r i g h t  t o  explore for  and produce minerals. Unl ike a servi tude 

a s ing le  lease may be created on two o r  more non-contiguous t r a c t s  o f  land 

and operations on any p a r t  of land covered by the lease w i l l  continue the 

lease i n  force and e f fec t  as t o  the e n t i r e t y  o f  the leased premises. 
83 

Although the mineral lease i s  not  subject t o  the prescr ip t ion  o f  non-use, 

i t  must have a term. To insure t h a t  the basic po l i cy  o f  the s ta te  w i th  
84 

reference t o  the ex t i nc t i on  o f  unexercised r i g h t s  i s  honored and t o  prevent 

the i n d e f i n i t e  removal o f  property from commerce the Code expressly provides 

t h a t  a mineral lease may not  be continued for a per iod o f  more than ten 

years wi thout d r i l l i n g ,  mining operations o r  production. 

a lease permit  such a continuance, then the per iod s t ipu la ted  i s  reduced 

t o  ten years. 

85 
I f  the terms o f  

86 

This l im i ta t i on ,  as wel l  as the prov is ion t h a t  a servitude prescribes 

i n  ten years i f  not  used--may cons t i tu te  a considerable impediment t o  the 

large scale development of the geopressured resource unless i t s  developer 

can secure the u n i t i z a t i o n  o f  the reservo i r  e i t h e r  conventional ly 
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o r  by order o f  the Louisiana Commissioner o f  Conservation. Without some 

such form o f  cornun i t i za t ion  the r i g h t s  t o  an e n t i r e  reservo i r  could not 

be maintained unless a wel l  were d r i l l e d  upon on each separate lease and 

each separate servi tude w i t h i n  i t s  boundaries. It i s  a matter t h a t  must 

be care fu l l y  considered and planned f o r  by any prospective developer o f  

the resource. 

2. Obl iqat ions o f  the Lessor 

The mineral lessor  i s  bound t o  de l i ve r  the premises he has leased 
87 

and t o  r e f r a i n  from d is tu rb ing  the lessee's possession. A lessor  

imp l ied ly  warrants t i t l e  t o  the i n t e r e s t  leased. L i a b i l i t y  f o r  the 

breach o f  such warranty i s  l i m i t e d  t o  the recovery o f  any money paid o r  

o ther  property received for the execution and maintenance o f  the lease 

and any royal  t i e s  received for  production from the lease. 
88 

3.  Obl igat ions o f  the Lessee 

A r t i c l e  124 expresses ce r ta in  p r inc ip les  which were p r imar i l y  

developed i n  connection w i t h  o i l  and gas leases and which may not  be 

e n t i  r e l y  appropriate t o  the development of the geopressured resource. 

They are however s i g n i f i c a n t  t o  the i n te rp re ta t i on  o f  ex i s t i ng  mineral 

leases. It provides t h a t  a mineral lessee, although not  under a f iduc  

duty t o  h i s  lessor, i s  bound t o  perform the contract  i n  good f a i t h  and 

t o  "develop and operate the property leased as a reasonably prudent 

operator f o r  the mutual bene f i t  o f  h imsel f  and h i s  lessors".  The Come 

ind ica te  these provis ions were intended t o  codi fy,  as a matter o f  law, 

those obl igat ions which the courts had held were o r d i n a r i l y  impl ied by 

the terms o f  the usual o i l  and gas lease. These have customari ly been 

a r Y  

t s  
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re fe r red  t o  as the " implied ob l iga t ions"  o f  the lease. They are also 

re fe r red  t o  as the ob l i ga t i on  of the lessee t o  a c t  as a ''prudent operator". 

I n  Louisiana the impl ied ob l i ga t i on  t o  a c t  as a prudent operator has 

been characterized as incorporat ing a t  l e a s t  four  separate and d i s t i n c t  

features: 

producing formations; Second, t o  explore and t e s t  a l l  port ions o f  the 

leased premises a f t e r  discovery of minerals i n  paying quant i t ies ;  

Third, t o  p ro tec t  the leased property against drainage by we l ls  located 

89 
F i r s t ,  there i s  an ob l i ga t i on  t o  develop known mineral 

90 

on neighboring property and; Fourth, t o  produce and market m 

discovered and capable o f  production i n  paying quanti t i e s  . 
neral  s 

Whethc? and t o  what extent these p a r t i c u l a r  ob l iga t ions  w i l l  be 

extended t o  the geopressured resource under the general i n j u n c t i o n  t h a t  

the lessee has a duty t o  a c t  as a "reasonably prudent operator'' i s  o f  

course, uncertain. The p a r t i c u l a r  ob l iga t ions  o f  the o i l  and gas lease 

were founded upon a recogni t ion t h a t  i n  a lease containing a f rac t i ona l  

o r  percentage royal ty ,  the re tu rn  t o  the lessor  i s  essen t ia l l y  dependent 

upon the fu tu re  production from the property. 

viewed by the courts as the p r inc ipa l  consideration t o  the lessor f o r  

Since t h i s  re tu rn  was 

the lease they held t h a t  the arrangement must have contemplated an 

undertaking by the lessee t o  explore and develop the property f o r  the 

mutual benef i t  o f  h imsel f  and h i s  lessor and t o  maximize the re tu rn  t o  

the lessor  t o  the extent i t  was compatible w i th  the actions t h a t  would 

be taken by a prudent operator a c t i v e l y  in te res ted  i n  the development o f  
91 

the propert ies. 

"The law o f  t h i s  s ta te  i s  wel l  s e t t l e d  t h a t  the main 
consideration o f  a mineral lease i s  the development o f  
the lease premises for minerals and t h a t  the lessee must 
develop w i t h  reasonable d i l igence o r  give up the contract; 
fur ther ,  t h a t  as t o  what cons t i tu tes  development and 
reasonable d i l igence on the p a r t  o f  the lessee must 
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the 

conform to, and be governed by, what i s  expected o f  
persons o f  ordinary prudence under simi 1 a r  c i  rcumstances 
and conditions, having due re ard f o r  the i n t e r e s t  o f  
both contract ing par t ies  . . .9 9 

If, as appears w i l l  probably be the case w i th  geopressured leases, 

andowner's primary re tu rn  w i l l  be a roya l t y  c f  some so r t  measured 

by the production o r  p r o f i t s  from the lease cne should expect the courts 

t o  i n t e r p r e t  the obl igat ions of a geopressured lessee i n  the same manner. 

It i s  uncertain as t o  whether a lessee may t o t a l l y  s t i pu la te  against 

reasonable development o f  the premises as a prudent operator. 

the Code provides t h a t  the par t ies  t o  a lease may agree as t o  what w i l l  

cons t i tu te  reasonably prudent conduct on the p a r t  o f  the lessee. 

93 
However, 

The 

extent and l i m i t s  o f  the lessee's ob l igat ions may thus be reasonably 

defined by the terms c;f the lease. I t i s  obviously a matter which must 

be ca re fu l l y  considered i n  the preparation o f  a geopressured lease. 

4. 

When the term of a mineral lease i s  dependent upon continued 

Production Must Be I n  Paying Quant i t ies 

production from the property t h a t  production must be i n  paying 

quanti  t i es .  
94 

The requirement t h a t  productior, must be i n  paying quant i t ies  t o  

maintain a lease which i s  dependent upon production i s  based upon the 

same assumption as t o  the nature o f  a mineral lease which gave r i s e  t o  the 

impl ied obl igat ions t o  develop the property as a prudent operator. 

the impl ied obl igat ions o f  the lessee t o  develop the propert ies and the 

requirement t h a t  such e f f o r t s  must r e s u l t  i n  production i n  paying quant i t ies  

That 

i re  both based upon the same pr inc ip les  i s  wel l  i l l u s t r a t e d  by the case of 

Caldwell v. A l ton O i l  Co.,Inc.. There the lessor sued t o  obta in  a declarat ion 
95 



t h a t  a lease he had executed had expired by i t s  terms. The lease provided 

i t  would cmt inue  so long as o i l  and gas was produced. The lessee, 

apparently admi t t ing production from the premises was unprof i table,  

argued t h a t  the terms o f  the lease only  required he be producing o i l  o r  

gas and t h a t  i t s  p r o f i t a b i l i t y  was i r re levant .  

the cour t  said: 

I n  r e j e c t i n g  t h i s  argument 

The second ground o f  complaint i s  much more serious. 
The form o f  the lease i s  d i f f e r e n t  from most o f  such 
leases which have been brought before t h i s  court.  

The usual and customary s t i p u l a t i o n  i s  t h a t  the lease 
sha l l  remain i n  force so long as o i l  o r  gas i s  produced 
i n  paying quant i t ies .  

I n  the i ns tan t  lease the words " i n  paying quant i t ies"  
are omitted. 

From which i t  i s  argued by the defendant t h a t  the 
quant i t y  of o i l  produced has nothing t o  do w i t h  the 
continued l i f e  o f  the lease; t h a t  j u s t  so long as any 
o i l  a t  a l l  i s  produced from the wel l  the lease cannot be 
declared fo r fe i t ed .  

We are no t  prepared t o  g ive our approval t o  such a 
proposi ti on. 

This cour t  has repeatedly held t h a t  the main considerat ion 
o f  such a lease i s  the development o f  the land f o r  o i l  and 
gas and t h a t  the lessee must e i t h e r  develop w i t h  reasonable 
d i l igence,  o r  g ive up the lease. 

A development t h a t  f a l l s  short  o f  a reasonable 
production which would b r ing  a net  p r o f i t  t o  the lessee and 
fu rn i sh  an adequate considerat ion t o  the lessor  f o r  the 
continuance o f  the lease might wel l  be sa id t o  be no 
development a t  a l l  w i t h i n  the contemplation o f  the par t ies.  

To hold tha t  any production, however small, and i n  
less than paying quant i t ies ,  gives t o  the lessee the 
r i g h t  t o  continue the lease i n d e f i n i t e l y  and wi th 'no 
ob1 i gat ion t o  fu r the r  development, would be contrary t o  
the establ  i shed r u l e  o f  jurisprudence , and woul d be 
w r i t i n g  f o r  the par t ies  a contract  which they never 
intended t o  make. 

I t was never contemplated tha t  the lease under 
considerzt ion should be continued for  a l l  t ime t o  come 
upon the mere production of o i l  i n  quant i t ies  not  
s u f f i c i e n t  t o  compensate the lessee and t o t a l l y  
inadequate as a consideratjon t o  the lessor for 
cont inuing the lease.96 
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That t h i s  i s  the basis fo r  the requirements of A r t i c l e  126 i s  also 

recognized i n  the Comments t o  the a r t i c l e  where i t ' s  provis ions are 

expl a i  ned as f o l  1 ows : 

One o f  the prime mot ivat ions o f  the requirement t h a t  
there be production i n  paying quant i t ies  i s  t h a t  the 
lessee should no t  be permit ted t o  maintain the lease 
i n d e f i n i t e l y  merely f o r  speculation o r  o ther  s e l f i s h  
purposes .97 

I n  sumnary then, i t  may be sa id t h a t  l i k e  the mineral servitude, 

the Code expressly recognizes what the jurisprudence before i t  had 

c l e a r l y  held--a mineral lease confers on the lessee the r i g h t  (and 

ob1 iga t i on )  t o  develop and produce commercially exp lo i tab le  deposits o f  

the substances i t  af fects .  

5. Assignments and Subleases 

The basic d i f fe rence between a mineral servi tude and a mineral 
98 

lease i s  t h a t  the servi tude i s  a r i g h t  o f  enjoyment 

whereas the lease i s  a "contract" .  Accordingly the normal ru les  r e l a t i n g  

(a "property i n t e r e s t " ) ,  
99 

t o  the assignment o f  contractual r i g h t s  apply t o  the assignment of 

mineral leases. A lessee's i n t e r e s t  may be assigned o r  subleased i n  

whole o r  i n  p a r t  bu t  he i s  not  re l ieved o f  h i s  ob l iga t ions  t o  the lessor  
100 

unless he has been expressly discharged i n  wr i t i ng .  The w r i t i n g  may be 
101 

i n  the contract  i t s e l f .  Absence some special p rov is ion  t o  the 

contrary a person who acquires a mineral lease and assigns o r  subleases 

i t  t o  a t h i r d  person w i l l  remain responsible t o  the lessor  f o r  a l l  the 

obl igat ions o f  t h a t  lease, inc lud ing the payment o f  roya l t i es  and any 

damages which may be caused by the operations o f  the transferee. 

A sublessee i s  deemed t o  have no contractual  re la t ionsh ip  w i th  the 

O r i g i n a l l y  he could ne i ther  be sued by the lessor, nor was he 
102 

lessor.  

e n t i t l e d  t o  deal w i th  the lessor  as though he had any i n t e r e s t  i n  the 
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103 
lease. The Code modifies t h i s  t o  some extent i n  A r t i c l e s  131 and 132. 

The f i r s t  provides t h a t  a lessor  must accept performance o f  the lessee's 

ob l igat ions by an ass 

sublease i s  f i l e d  f o r  

sublessee i s  bound by 

lessee unless the ass 

gnee o r  sublessee whether o r  no t  the assignment o r  

record. 

any not ice o r  demand made by the lessor  on the 

gnment o r  sublease has been f i l e d  f o r  record and 

The second provides t h a t  an assignee o r  

the lessor  i s  n o t i f i e d  i n  w r i t i n g  o f  it. 

assignment o r  sublease does not  give the benef i ts  o f  t h i s  prov is ion t o  

the assignee o r  sublessee and w r i t t e n  no t ice  o f  the t rans fe r  must a lso 

The mere recordat ion o f  the 

be a c t u a l l y  given t o  the lessor  o r  he may continue t o  deal exc lus ive ly  

w i th  the assignor o r  sublessor. 
104 

6. Remedies For Breach 

Another imp l ica t ion  o f  the contractual  nature o f  the mineral lease 

i s  found i n  A r t i c l e  134. It provides t h a t  i f  the terms o f  a mineral 

lease are v io lated, the aggrieved par ty  i s  e n t i t l e d  t o  any appropriate 

r e l i e f  provided by law. The r e l i e f  normally avai lab le t o  an aggrieved 

lessor  i s  t o  sue f o r  the past due r e n t  and any damages caused by the -- 

105 
breach and t o  cancel or dissolve lease f o r  i t s  remaining term. Dissolut ion 

o f  the lease i s  a remedy which i s  ava i lab le  t o  the lessor f o r  the breach 
106 

o f  i t s  ob l iga t ions  as a matter of r i g h t .  A r t i c l e s  135 and 136 temper 

t h i s  somewhat by providing tha t  a demand o r  "pu t t ing  i n  de fau l t "  \ i s  
107 

required before a s u i t  o r  cancel la t ion can be had. Dissolut ion f o r  

the f a i l u r e  t o  pay roya l t i es  i s  t o  be granted only i f  the conduct o f  

the lessee i s  such tha t  the remedy of damages i s  inadequate t o  do j us t i ce .  

This r e s t r i c t i o n  does not  extend t o  other  causes f o r  d isso lut ion.  A 

108 

0 
lease may be dissolved e i t h e r  p a r t i a l l y  o r  i n  i t s  e n t i r e t y  and a decree 
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of p a r t i a l  d i sso lu t i on  may be made appl icable t o  a spec i f ied  po r t i on  o f  

the land; t o  a p a r t i c u l a r  stratum o r  s t ra ta,  o r  t o  a p a r t i c u l a r  mineral 

o r  minerals. 
109 

F. Miscellaneous Provisions 

The Code a lso prescribes de ta i led  ru les  and regulat ions for  the 

mineral roya l t y  and the executive r i g h t .  These make very few changes 

t o  the ru les  previously regu la t ing  such in te res ts  although they do 

110 111 

ampl i fy and make ce r ta in  much which was previously doubtful  i n  the case 

of t b ?  executive r i gh t .  Inasmuch as these are apt t o  be o f  minor concern 

t o  ,he developer o f  the geopressured resource they need no t  be discussed 

i n  d e t a i l  here. The Code does contain other  provis ions which should be 
112 

meutioned because o f  t h e i r  po ten t ia l  impact upon the subject. 

The ru les  regulat ing co-ownership, a1 though general ly cod i fy ing  

p r inc ip les  found i n  the C i v i l  Code, are worthy o f  mention because o f  the 

frequency w i th  which div ided o r  " f rac t iona l  I' i n te res ts  are encountered 

i n  mineral development. 

The Code permits a co-owner o f  land t o  lease h i s  i n t e r e s t  f o r  
113 

mineral purposes and t o  impose mineral servitudes upon it. However i n  

such a case ne i ther  the lessee nor the mineral servi tude owner may 

exercise the r i g h t s  granted o r  develop the property over the object ion 

of any other  co-owner o f  land nor can he compel a p a r t i t i o n  o f  the land. The 

combined ef fect  of these a r t i c l e s  i s  such t h a t  a prospective developer 

o f  the resource, t o  ob ta in  the unfet tered r i g h t  t o  operate upon the 

property, cannot ignore o r  f a i l  t o  obta in  h i s  r i g h t s  from a l l  o f  the 

co-owners of the land no matter how small and i n s i g n i f i c a n t  t h e i r  i n t e r e s t  

may be. A f a i l u r e  t o  do so w i l l  create the r i s k  o f  an in junc t ion- -  

115 114 
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possibly a t  a time when other committments have been made and a delay 

could jeopardize the e n t i r e  development. To some degree t h i s  problem 

may be circumvented by the compulsory u n i t i z a t i o n  of  the property by the 

Commissioner o f  Conservation. 
116 

The Code a lso provides t h a t  one co-owner o f  a mineral r i g h t  (which 

includes both leases and servitudes) may no t  exercise those r i g h t s  

wi thout consent of the other co-owners and t h a t  mineral r i g h t s  owned i n  
117 

i n d i v i s i o n  are subject  t o  p a r t i t i o n  upon the demand of any co-owner. 

Accordingly, when one deals w i t h  f rac t iona l  o r  undivided i n t e r e s t s  

extreme care i s  required t o  see t h a t  a l l  co-owners are bound t o  recognize 

and concur i n  the operations being conducted. 

V. TO WHAT EXTENT M A Y  EXIST ING MINERAL RIGHTS AFFECT THE GEOPRESSURED 

RESOURCES 

A. The Problem 

Most o f  Louisiana has been the subject  of in tens ive mineral development 

f o r  many years. Consequently, there are numerous mineral servitudes, 

roya l t ies ,  leases and other r i g h t s  covering much of i t s  area. 

One o f  the f i r s t  problems fac ing any prospective developer o f  a 

geopressured deposit w i l l  undoubtedly be whether e x i s t i n g  mineral r i g h t s  

may include the r i g h t  t o  e x p l o i t  the resource o r  any const i tuent  p a r t  o f  

i t ,  p a r t i c u l a r l y  the methane which may be dissolved i n  the water. 

e The t yp i ca l  mineral servitude i n  Louisiana has probably been created 

by an a c t  s e l l i n g  o r  reserving " a l l  of the o i l ,  gas, and other minerals 

i n ,  on, under o r  t h a t  may be produced from the property;" o r  " a l l  o f  the 

-- 
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118 
minerals under" the land. The o i l  and gas leases i n  use a lso t y p i c a l l y  

describe the substances 1 eased as i nc l  udi  ng "oi  1 , gas, and other  mineral s 'I 

o r  by equal ly  broad terms ending w i t h  a general c lass i f i ca t i on  such as 

''other minerals. I' 

through the years construing such instruments. However, i n  t h a t  which 

has occurred, the courts have been thoroughly consis tent  i n  t h e i r  approach 

t o  the problem o f  determining the l i m i t s  o f  such grants. 

119 
There has been su rp r i  s i ng l y  1 i ttl e 1 i ti gat ion 

The character izat ion of a mineral sale as a servitude; the d i f f e r e n t i a t i o n  

between the basic nature o f  servitudes and leases; the f l e x i b i l i t y  given 

a landc a- t o  impose an almost i n f i n i t e  va r ie t y  burdens upon h i s  land 

i n  thf  nature of servitudes and leases and the per iod ic  ex t i nc t i on  o f  

a l l  II nera l  r i g h t s  has precluded the development i n  Louisiana o f  any 

conce t o f  a separate "mineral estate"  presumptively comprehending a 

recognized category o f  substances. The courts have, therefore, approached 

the problem o f  de f i n ing  whether a servi tude o r  lease gives t o  i t s  owner 

the r i g h t  t o  e x p l o i t  a p a r t i c u l a r  mineral o r  conduct a p a r t i c u l a r  a c t i v i t y  

as being p r i m a r i l y  pne o f  determining the natirre and extent  o f  the 

r i g h t s  intended t o  be granted by the a c t  creat ing the i n te res t .  In so 

120 

doing, they have cons is ten t ly  looked t o  the i n t e n t i o n  o f  the pa r t i es  t o  

decide whether o r  no t  an a c t i v i t y  may be deemed t o  be f a i r l y  w i t h i n  the 

1 i m i  t s  c i  rcumscri bed by the document c rea t ing  the r i g h t s  . 

B. The Jurisprudence 

The f i r s t  case dzal ing d i r e c t l y  wi th  the subject  was Huie Hodge 
121 

Lumber Company Y. Rai l road Lands Co. There the cour t  was required t o  

determire whether an instrument reserving t o  the s e l l e r  o f  property a l l  

r i g h t s  t o  " i ron,  coal and other minerals" included the r i g h t  t o  explore 
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for and produce o i l  and gas. 

contractual interpretation saying " i t  i s  our duty to  ascertain and construe 

according to the intention of the parties, the rights which may have 

been intended to  be conveyed or reserved to the sel ler ."  In ascertaining 

this  intention, the court f i r s t  found that a t  the time of the reservation 

(1888) petroleum deposits were unknown i n  Louisiana. I t  then noted that 

the examples given i n  the act ,  iron and coal, were of a different nature 

than oi l  and gas. Applying the ejusdem generis doctrine i t  concluded 

t h a t  only "hard" minerals would seem to have been contemplated by the 

parties. 

The court held that the question was one of 

The court found further evidence of an intentio:: to l imit  the 

conveyance t o  "hard" minerals i n  the absence i n  the instrument to any 

reference to boring, dr i l l ing,  laying pipelines or the other incidents 

of petroleum production. I t  concluded the reservation d i d  not include 

the r i g h t  to produce oi l  and gas deposits under the property. 
122 

In Holloway Gravel v. McKowen, the. Supreme Court was called upon 

to determine whether the reservation of ''a1 1 the minerals, oil  , and 

gas," included the r i g h t  to mine gravel depocits. Noting t h a t  gravel 

was not ordinarily considered a "mineral" in the same category as oil  

and gas i t  held the act. did not give the rignt to mine gravel deposits. 

I n  doing so i t  basically used the same approach as the court i n  Huie 

Hodge. I n  i t s  opinion the court made the observation previously cited 

i n  connection w i t h  the interpretation of Article 4 o f  the Mineral Code 

that: 

"the term mineral i s  not a definite one ... b u t  i s  susceptible 
o f  limitation according to the intention of the parties 
u s i n g  i t  and i n  determining i t s  meaning, regard must be had 
not only to the language of the deed i n  which i t  occurs 
b u t  also the relative position of the parties interested 
and to t.he substance o f  the transaction which the deed 
embodies. "123 
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The most recent app l i ca t ion  of these p r inc ip les  i s  found i n  the 

River Rouge Minerals, Inc. v. Energies Resources o f  Minnesota. The 

case involved the i n t e r p r e t a t i o n  o f  a mineral lease. 

the opinion the Court d i d  not  consider t h a t  the nature o f  the agreement 

a f fec ted  the p r inc ip les  used t o  decide the case. 

was whether the lease, which granted the r i g h t  t o  produce " o i l ,  gas and 

a l l  other minerals," included the r i g h t  t o  s t r i p  mine l i g n i t e  on the 

property. The Court r e l y i n g  upon the Huie-Hodge and Holloway decisions 

affirmed t h a t  i t s  task was t o  determine the i n t e n t i o n  o f  the pa r t i es  t o  

the agreement and t h a t  i n  so doing, i t  must look t o  the e n t i r e  contract  

and the s i t u a t i o n  o f  contract ing pa r t i es  a t  the t i m e  they entered i n t o  

the agreement. It then pointed t o  several factors  as being i n d i c a t i v e  

o f  an i n t e n t i o n  not t o  include the mining o f  l i g n i t e  w i t h i n  the terms o f  

the lease. While the lease had provisions regu la t ing  the l ay ing  of 

p i  pel i nes , bui 1 ding of tanks , power s tat ions , telephone 1 i nes , and other 

f a c i l i t i e s  consistent w i t h  o i l  and gas operations, i t  had no such provisions 

which would be appropriate fo r  s t r i p  mining. The r o y a l t y  payments for  

"other minerals" s t i pu la ted  i n  the lease was 12 1/2 percent. This was 

shown t o  be appropriate for  o i l  and gas production but  extremely high, 

i f  not p roh ib i t i ve ,  f o r  the mining o f  l i g n i t e .  

p o l i c y  o f  maintaining property i n  comnerce, the Court observed t h a t  t o  

hold the r i g h t s  included l i g n i t e  might delay i t s  development because of 

the excessive royal ty .  

known t o  occur i n  the area a t  the time the lease was granted; and it, 

therefore, must have been w i t h i n  the contemplation o f  the pa r t i es  when 

they re fe r red  t o  "other minerals." The court,  however, found t h a t  a t  

the time the lease was granted such deposits were not considered t o  be 

124 

It i s  obvious from 

The question presented 

C i t i n g  the general 

It was argued by the lessee t h a t  l i g n i t e  was 
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economically minable, and concluded i t  was u n l i k e l y  the p d r t i e s  xctnld 

have included them w i t h i n  the meaning o f  "other minerals." 

cour t  was impressed w i t h  the fact  t h a t  the s t r i p  mining o f  coal o r  

1 i g n i t e  would have rendered t h a t  por t ion  o f  the property being mined 

t o t a l l y  

concurrent operations might be conducted on the same premises by both 

lessor  and lessee. 

w i t h i n  the terms o f  the lease. 

Fiw. l ' ly ,  i h e  

unusable f o r  other purposes a1 though the lease c l e a r l y  coriteniplated 

I t  found the mining o f  l i g n i t e  was no t  included 

There i s  no reason t o  bel ieve t h a t  i f  the courts are presented w i t h  

the question o f  whether the r i g h t  t o  d r i l l  f o r  and e x p l o i t  the geopressured 

resource f a l l s  w i t h i n  e x i s t i n g  mineral servitudes o r  leases, any d i f f e r e n t  

approach w i l l  be taken although the so lu t ion  t o  the problem may requi re 

the Court i n  many cases t o  make a somewhat d f f e r e n t  analysis than tha:. 

used i n  the Huie Hodge; Holloway and -- River R 

cases the courts were able t o  glean from the " four  corners" o f  the 

instruments under consideration factors  which tended t o  support the 

arguments o f  one side o r  the other as t o  the probable i n t e n t i o n  o f  the 

par t ies.  Those factors may not, i n  a l l  cases, be as avai lab le o r  as 

c l e a r  t o  the cour t  i n  instances invo lv ing  the geopressured resource. 

i s  not  unusual f o r  mineral sales o r  reservations t o  simply reserve " a l l  

of the minerals" under a given t r a c t  o f  land w i th  very l i t t l e ,  i f  any, 

f u r t h e r  reference t o  how the r i g h t s  granted are t o  be exercised. 

given the s i m i l a r i t y  of ordinary o i l  and gas operations t o  the development 

contemplated f o r  the geopressured resource, some o f  the fac to rs  discussed 

i n  the Huie-Hodge and River Rouge cases would, i f  anything, support the 

view t h a t  the geopressured resource should f a l l  w i th in  the ambit o f  the 

ordinary o i l  and gas lease. For example, both w i l l  be developed by the 

d r i l l i n g  of wel ls,  and requi re the l a y i n g  o f  p ipel ines,  the i n s t a l l a t i o n  

decisions. I n  those 

I t  

Furthermore, 

o f  tanks, separators and so fo r th .  



Nonetheless, i t  i s  the authors' opinion that ,  wber: e x i s t i n g  min+ra'l 

contracts are construed i n  l i g h t  o f  t h e i r  basic, !iaturi: as recognized by 

the courts and defined by the mineral code, they should o r d i n a r i l y  not  

be held t o  include the r i g h t  the develop the geopressured resource. 

C. General Pr inc ip les f o r  the In te rpre ta t ion  o f  Agreements: 

When a cour t  i s  ca l led  upon t o  construe i n d e f i n i t e  o r  general terms 

i n  an agreement on the basis o f  the supposed i n t e n t i o n  o f  the par t ies ,  

i t  would be naive t o  assume i t  i s  ac tua l l y  determining a c l e a r l y  held 

understanding between the par t ies  as t o  what was intended by them i n  a 

p a r t i c u l a r  case. I n  m s t  instances the f a c t  t h a t  the par t ies  used 

general o r  i n d e f i n i t e  language probably indicates t h a t  they d i d  no t  have 

any s p e c i f i c  understanding as t o  prec ise ly  what the contract  was a c t u a l l y  

intended t o  comprehend. 

obviously meant something by the use o f  the such terms. 

t o  be determined i n  the absence o f  evidence o f  s p e c i f i c  communications 

between the par t ies  which might serve t o  l i m i t  o r  def ine the extent of 

A t  the same time i t  must be admitted t h a t  they 

How i s  t h i s  

t h e i r  agreement? 

The problem i s  nor; unique nor i s  i t  confined t o  the mineral area. 

A r t i c l e s  1945-1962 o f  the C i v i l  Code comprising a chapter e n t i t l e d  " O f  

the I n t e r p r e t a t i o n  o f  Agreements'' estab l ish the p r i n c i p l e s  by whi ch the 

cour t  i s  t o  be guided i n  i n t e r p r e t i n g  contracts. A r t i c l e  1959 provides: 

However general be the terms i n  which a contract  i s  
couched, i t  extends only  t o  the th ings concerning 
which i t  appears t h a t  the par t ies  intended t o  contract .  

This a r t i c l e  ampl i f ies  the general p r i n c i p l e  t h a t  agreements are t o  

be given e f f e c t  i n  the manner intended by the par t ies :  

Courts are bound t o  g ive legal  e f f e c t  t o  a l l  such 
contracts according t o  the t rue  i n t e n t i o n  o f  a l l  
the parties.125 
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While the C i v i l  Code also declares " tha t  the i n t e n t  i s  t o  be determined 

by the words of the contract  when these are c lea r  and e x p l i c i t  and lead 

t o  no absurd consequences", 
126 

the courts of Louisiana have always considered 

t h a t  they are required t o  construe the language o f  the contract  by 

viewing i t  from the same perspective as t h a t  o f  the pa r t i es  t o  the 

transaction. Consequently, i t  i s  wel l  s e t t l e d  t h a t  ambiguity o r  indef in i teness 

w i t h i n  the instrument i t s e l f  i s  no t  the so le  c r i t e r i o n  as t o  whether 

e x t r i n s i c  evidence may be introduced t o  explain i t s  meaning. 

as t o  the circumstances under which the contract  was entered i n t o  and 

the s i t u a t i o n  of the pa r t i es  a t  t h a t  time i s  always admissable, even 

where the contractual language a t  issue appears t o  be clear.  

Evidence 

One o f  the best expressions of t h i s  r u l e  i s  found i n  Adeline Sugar 
127 

Factory Co. v. Evangeline O i l  Co. where the cour t  said: 

Defendant offered parol  evidence t o  es tab l i sh  t h i s  
defense by showing a l l  the facts and circumstances 
surrounding the pa r t i es  a t  the time of the existence o f  
the cont rac t  and t o  explain the nature o f  the subject 
t o  which i t  referred. P l a i n t i f f  res is ted  the i n t roduc t i on  
o f  any evidence which would i n  any way vary o r  contradict ,  
enlarge, r e s t r i c t ,  o r  explain the contract, contending 
t h a t  the contract  spoke f o r  i t s e l f .  

The cour t  allowed the testimony t o  be introduced, and 
p l a i n t i f f  reserved a b i l l  o f  exceptions. The correctness 
o f  t h a t  ru l i r l g  meets us a t  the threshold o f  the case. We 
th ink there was no e r r o r  i n  the ru l i ng .  That question has 
been several times submitted t o  t h i s  cour t  f o r  decision 
and has been answered i n  favor o f  the r i g h t  t o  admit 
testimony f o r  consideration by the court.128 

This i s  also the approach used by the Court i n  the three cases 

discussed above. 

i n t e r p r e t i n g  a contract  t o  view i t s  language from the perspective o f  the 

The jurisprudence and Code thus en jo in  the Court i n  

pa r t i es  t o  the agreement i n  l i g h t  of those things which i t  appears they 

intended t o  contract. The effect of these p r inc ip les  i s  t o  prevent the 

reso lu t i on  o f  a dispute as t o  the meaning of words used i n  a contract  

from degenerating i n t o  an argument as t o  " l i t e r a l  'I or  "d ic t ionary"  

-- 
I 
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d e f i n i t i o n s  o r  as t o  whether o r  no t  a word i s  i n t r i n s i c a l l y  "ambiguous" 

and t o  requi re  the problem t o  be viewed 

t h a t  o f  determining what object ives the 

t h e i r  agreement and how they envisioned 

F ina l l y ,  a f te r  a l l  o f  the evidence 

may s t i l l  be doubtful .  How then i s  the 

f r o m  a broader perspective -- 
par t ies  desired t o  a t t a i n  by 

those object ives would be ef fected. 

i s  before the court ,  the matter 

problem t o  be resolved? The l a w  

a lso provides the answer by establ ish ing presumptions as t o  i n t e n t i o n  i n  

given cases and, by what i s  the same thing, by dec lar ing the ef fects  of 

ce r ta in  contracts which are assumed t o  be normally impl ied by the 

agreement o f  the part ies,  thus a1 so de f in ing  the nature o f  the arrangement 

t h a t  the law presumes the par t ies  in tend by t h e i r  undertaking. 

I n  the s i t u a t i o n  present ly  under consideration, the presumptions 

establ ished by the C i v i l  Code as t o  manner i n  which charges upon property 

should be in te rpre ted  coupled w i t h  the basic presuppositions o f  the law 

as t o  the nature o f  mineral contracts, lead t o  the conclusion tha t ,  as 

t o  those servitudes and leases present ly i n  existence, the burden o f  

proof should be upon the holder o f  the r i g h t s  t o  demonstrate t h a t  the 

exp lo i t a t i on  o f  the geopressured resource was de l i be ra te l y  considered t o  

be an a c t i v i t y  which the par t ies  contemplated would o r  could be undertaken. 

D. Charqes Upon Land Are t o  Be S t r i c t l y  Construed 

A r t i c l e  753 o f  the C i v i l  Code declares: 

"Servitudes which tend t o  a f f e c t  the f ree  use o f  property 
i n  case o f  doubt as t o  t h e i r  extent  or the manner o f  using 
them, are always in te rpre ted  i n  favor  o f  the owner o f  the 
property t o  be affected."l29 

This a r t i c l e  has been in te rpre ted  as an expression o f  the more 

fundamental p r i n c i p l e  o f  Louisiana's property regime tha t  ownership 

should no t  be unnecessarily fragmented, and dismemberments should be 

permit ted only as long as they serve some useful  purpose and do not  

remove property from comnerce . 
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Servitudes are res t ra in t s  upon the f ree  disposal and 
use of property and are not, on t h a t  account, e n t i t l e d  
t o  be viewed w i th  favor by the law. I n  consequence o f  
t h i s  servitudes claimed under t i t l e s  are never sustained 
by i m p l i c a t i o n - - t i t l e  c rea t ing  them must be express 
as t o  t h e i r  nature and extent  as wel l  as t o  the estate 
which owes them and the estate t o  which they are due. 

'It must, as near as possible, spec i fy  the 
nature of the servitude, l i m i t  it, and 
d is t ingu ish  it, so t h a t  there may be no 
doubt as t o  i t s  nature, and the use tha t  
can be made o f  it. '1  30 

This p r i n c i p l e  o f  i n te rp re ta t i on  has been recognized as applying t o  

mineral serv i  tudes : 

Ul t imate ly ,  we conclude that,  where the instrument 
could as reasonably be in te rpre ted  e i t h e r  way, the 
proper i n te rp re ta t i on  i s  t h a t  which l e a s t  r e s t r i c t s  
the ownership of the land conveyed, as i n  the case o f  
mineral serv i  tudes. ( c i  t a t i  ons omi t t e d )  I n  so 
concluding, we r e l y  on the l e g i s l a t i v e  mandate t h a t  
'Servitudes which tend t o  a f f e c t  the f ree  use o f  
property, i n  case of doubt as t o  t h e i r  extent o r  the 
manner of using them, are always in te rpre ted  i n  favor 
of using them, are always in te rpre ted  i n  favor o f  the 
owner o f  the Property t o  be af fected. '  LSACivil Code ~- - 

A r t .  753. 
2d 154.131 

See McGuffjl vs. Weil , 240 La. 758, 125 So. 

One o f  the most d i s t i n c t i v e  features o f  Louisiana's mineral system 

i s  i t s  ins is tence t h a t  mineral contracts which are no t  reasonably u t i l i z e d  

fo r  the explorat ion o f  and production from the land, should not be 

permitted t o  remain as charges upon i t  for  purely speculative purposes: 

The par t ies  t o  a contract  i n  which a mineral servi tude 
i s  e i t h e r  granted o r  reserved may s t i p u l a t e  t h a t  the 
servi tude w i l l  expire o r  terminate w i t h i n  a per iod o f  
less  than ten years, but  they cannot s t i pu la te  e f fec t i ve l y  
t h a t  i t  w i l l  continue o r  remain i n  e f f e c t  wi thout use f o r  
a per iod o f  more than ten years. A prov is ion i n  any such 
contract  t o  the e f f e c t  t h a t  the mineral servi tude w i l l  not  
be subject  t o  the prescr ip t ion  of ten years, l iberand i  
causa, o r  t h a t  i t  w i l l  continue i n  e f fec t  f o r  a per iod 
o f  more than ten years wi thout use, i s  unenforceable. 
This firmly establ ished r u l e  i s  based on publ ic  po l i cy ,  
i t  being the pub l ic  p o l i c y  of t h i s  s ta te  tha t  a debtor, 
o r  an ob l i go r  i n  the case of a mineral servi tude w i l l  
not  be permit ted t o  renounce i n  advance the bene f i t  o f  
the prescr ip t ion  which may release him o r  h i s  land from 
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ob l iga t ion .  LSAC.C. a r t .  3460; Hightower v. Maritzky, 
supra; Lewis v. Bodcaw, 167 La. 1067, 120 So. 859 (1929); 
Nabors O i l  & Gas Co. v. Louisiana O i l  Ref in ing Co., 
151 La. 361, 91 So. 765 (1922); Munn v. Wadley, 192 La. 
874, 189 So. 561 (1939); Gueno v. Medienka 238 La. 1081, 
117 So.2d 817 (1960) ... 

A number o f  schemes o r  devices have been employed from 
time t o  time i n  attempts t o  circumvent the establ ished 
pub l ic  p o l i c y  of t h i s  s ta te  t h a t  the p resc r ip t i on  o f  ten 
years which applies t o  mineral servitudes cannot be waived 
o r  renounced i n  advance o r  before the p resc r ip t i on  has 
accrued. The appel late courts o f  t h i s  s ta te,  however, 
have cons is ten t ly  refused t o  enforce agreements which were 
found t o  be schemes o r  devices t o  circumvent o r  avoid t h i s  
pub l i c  po l i cy .  See Childs v. Porter-Wadley Lumber Co., 190 
La. 308, 182 So. 516 (1938); Patton's Heirs v. Moseley, 
supra; Roy 0. Mar t in  Lumber Co. v. Hodge-Hunt Lumber Co., 
190 La. 84 181 So. 865 (1938); Ober v. McGinty, 66 So. 2d 
385 (La. App. 2d C i r .  1953); Hicks v. Clark 225, La. 133, 
72 So.2d 322 (1954); Union Producing Co. v. Parkes, 40 F. 
Supp. 163 (W.D. La. 1940).132 

The re la t i onsh ip  of p resc r ip t i on  t o  the po l i cy  encouraging the f ree  
133 

a l i e n a b i l i t y  o f  land re fe r red  to, was recognized i n  Gueno v. Medlanko 

where the Supreme Court said: 

" I n  t h i s  connection, i t  i s  t o  be borne i n  mind 
t h a t  i t  i s  contrary t o  the pub l ic  p o l i c y  o f  t h i s  State 
t o  ho ld  property ou t  o f  commerce and t h i s  Court has 
cons is ten t ly  appl i e d  the 1 i bera t i  ve p resc r ip t i on  
o f  ten  years i n  deal ing w i t h  the exercise of mineral 
r i  g h t s  . I' 1 34 

An exce l len t  example o f  the i n t e r p l a y  between the canons o f  construct ion 

se t  f o r t h  i n  C i v i l  Code A r t i c l e s  1945-1959 which command the cour t  t o  

determine the i n t e n t i o n  of the p a r t i e s  i n  construing t h e i r  agreements 

and the presumptions of C i v i l  Code A r t i c l e  753 which requ i re  t h a t  charges 

upon the land be narrowly construed, i s  found i n  Delahoussaye v. Landry, 
135 

which also provides an i n t e r e s t i n g  p a r a l l e l  t o  the problems a t  hand. I n  

t h a t  case the p l a i n t i f f  purchased c e r t a i n  lands from the defendant. I n  

the sa le the defendant reserved, as a servitude, the r i g h t  t o  take wood 

f o r  the " u t i l i t y  o f "  ce r ta in  lands adjacent t o  those being sold. A t  
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t h a t  time the lands, for  the benef i t  of which the servi tude was reserved, 

were unsett led and uncult ivated. A shor t  t ime thereaf ter  the defendant 

occupied them and began ra i s ing  cotton. 

them t o  a sugar p lan ta t ion  and constructed a sugar m i l l  upon them. 

Several years l a t e r  he converted 

The 

m i  11 was apparently powered by wood-burni ng bo i l e rs  which mater ia l l y  

increased the amount of t i m b e r  which the defendant had been c u t t i n g  from 

the lands o f  the Defendant. 

defendant f r o m  c u t t i n g  timber for use i n  the m i l l .  

The P l a i n t i f f  then sought t o  en jo in  the 

Upon appeal the defendant in substance argued t h a t  t he  t e r n  o f  the 

agreement were c lea r  and URambiguous; t h a t  look ing a t  the circumstances 

o f  the par t ies  i t  was obvious t h a t  they contemplated fu tu re  i n d e f i n i t e  

uses would be made of the r i g h t s  since 170 use a t  a l l  was being made o f  

the lands a t  the time the r i g h t s  were created and t h a t  he should be 

permitted t o  c u t  t imber so long as i t  was consistent w i th  the use t o  

which he was then devoting the land. 

and granted the r e l i e f  sought, holding; 

The cour t  re jected h i s  argument 

About the per iod of defendant's purchase, cotton, corn 
& C., were the sole products o f  c u l t i v a t i o n  i n  the 
neighborhood. 
whole par ish which was sho r t l y  a f t e r  abandoned. 
d i s t r i c t  judge, i n  view o f  the s i t u a t i o n  o f  the land, 
and the condi t ion of the country a t  the remote per iod 
o f  the sale, was o f  opinion t h a t  the change i n  the 
cu l tu re  o f  the defendant, twenty years a f t e r  the 
purchase, from cot ton t o  sugar, would essent ia l l y  
change and augment the burthen o f  the servitude, 
and t h a t  the prov is ion o f  the quant i ty  o f  wood 
necessary f o r  the manufacture o f  sugar from the lands 
o f  the vendor, could not  have been i n  the reasonable 
contemplation of the par t ies  a t  the time o f  making 
t h e i r  contract; nor d i d  the judge consider that ,  
according t o  the ru les of law, f o r  the i n te rp re ta t i on  
o f  servitudes, the r i g h t  claimed by the defendant could 
be supported. 

There was bu t  one sugar house i n  the 
The 

I n  t h i s  opinion of the judge we concur. A t  the time t h i s  
servi tude was created, i t  was not  onerous, and the estate 
af fected could support i t  without deter iorat ion.  Sugar 
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was not  then one o f  the s tap le products o f  the State. 
The present wants o f  the p l a i n t i f f ,  f o r  the new product 
o f  h i s  land, increase many fold,  and may increase s t i l l  
more, the burthen; so t h a t  what was o r i g i n a l l y  w i t h i n  
the province of the part ies,  agreed t o  as a c o m n  o r  
ordinary servi tude may become a devastation, and destroy 
the value o f  the burthened estate.136 

E. The Basic Nature o f  Mineral Rights As Defined by the Mineral Code 

The Mineral Code i s  obviously not  d i r e c t l y  determinative o f  the 

i n ten t i on  of the par t ies  t o  a p a r t i c u l a r  transaction, nor could i t  be 

appl ied t o  transactions entered i n t o  before i t s  enactment t o  broaden 

or r e s t i c t  the extent of r i g h t s  vested on i t s  e f fec t i ve  date. 

the Code not  on ly  sets fo r th  pa r t i cu la r  ru les  f o r  the regu la t ion  o f  

mineral contracts but also, by i t s  cod i f i ca t ion ,  the l eg i s la tu re  has 

expressed the general p r inc ip les  and basic concepts whi ch underly and 

give u n i t y  t o  the jurisprudence which had developed p r i o r  t o  i t s  enactment. 

To t h i s  extent i t  presents a useful framework w i t h i n  which one may view 

and i n t e r p r e t  ex i s t i ng  contracts. 

serve as a basic and h igh ly  au tho r i t a t i ve  doc t r ina l  statement as t o  the 

nature o f  ordinary mineral contracts against which the reasonableness o f  

the contentions o f  competing par t ies  may be weighed i n  a p a r t i c u l a r  
1 38 

controversy. 

137 
However, 

That i s ,  the Code may conveniently 

The manner i n  which A r t i c l e  4 defines the substances which the Code 

a f fec ts  i s  a recogn t i o n  of the proposi t ion t h a t  the word "mineral" 

standing by i t s e l f  s inherent ly  i n d e f i n i t e  and cannot serve as a matter 

o f  law t o  determine whether r i g h t  t o  e x p l o i t  a p a r t i c u l a r  substance i s  

vested i n  the possessor o f  a mineral contract  using the term. 

It has already been demonstrated t h a t  the Mineral Code assumes 

mineral contracts contemplate the prompt exp lo i t a t i on  o f  comerc i  a1 
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deposits w i t h i n  the land. The a r t i c l e s  expressive o f  t h i s  are founded 

upon ju r i sp ruden t ia l  assumptions extending back t o  the e a r l i e s t  days o f  

mineral development i n  the state. 

appl ied i n  the i n t e r p r e t a t i o n  and construction o f  such .contracts t h a t  i t  

may be said the courts considered them t o  be almost conclusive as t o  

t h e i r  nature. The Mineral Code recognizes t h i s  and now prescribes them 

as ru les  of law a1 though they o r i g i n a l l y  resu l ted  only from the courts '  

perceptions as t o  the nature o f  the arrangements contemplated by the 

pa r t i es  t o  transactions they had under consideration. 

j u s t i f i e d  on the ground t h a t  the Code, w i t h i n  broad l i m i t s ,  defines the 

These assumptions were so consistent ly 

This i s  no doubt, 

normative e f f e c t s  of transactions leaving the pa r t i es  l a r g e l y  f ree  

t o  contract  t o  the contrary. However i n  the absence o f  a c l e a r l y  expressed 

contrary in tent ion,  the p r inc ip les  i t  enunciates must be viewed as the 

normal parameters w i t h i n  which the courts should determine the i n t e n t i o n  

o f  the pcirt)es t o  a mineral contract. 

One o f  the prime motivations o f  the requirement ( i n  a 
mineral lease) t h a t  there be production i n  paying 
quan t i t i es  i s  t h a t  the lessee should not  be permitted 
t o  maintain the lease i n d e f i n i t e l y  merely f o r  speculat ive 
o r  other s e l f i s h  purposes.139 

Although a mineral servitude owner cannot be required t o  develop 

the property by the landowner, the basic p o l i c y  o f  the law i s  equal ly 

c lear.  He i s  expected t o  exercise the r i g h t s  given him w i t h i n  a reasonable 

t i m e  o r  lose them by prescr ipt ion.  

A predia l  servitude i s  a charge on a servient estate 
f o r  the bene f i t  o f  a dominant e s t  . There must be 
a b e n e f i t  t o  the dominant estate. at9 
Predial Servitudes are perpetual i n  the sense t h a t  i f  
proper ly used they do not  terminate upon the lapse o f  
any per iod o f  t ime ... O f  course, if there i s  no longer 
a need o r  i f  the u t i l i t y  o f  the servitude i s  exhausted 
the serv i  tude may be decl ared terminated. 141 
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I n  l i g h t  o f  these p r inc ip les  and o f  the in junc t ions  n C i v i l  Code A r t i c l e  

753 t h a t  charges upon lands are t o  be l i m i t e d  t o  those things which the 

pa r t i es  c l e a r l y  intended, i t  i s  d i f f i c u l t  t o  see how the par t ies  could 

have contemplated the mining o r  exp lo i t a t i on  of a substance which was not, 

a t  the time they contracted, reasonably considered t o  be minable and 

which was, i n  fact ,  then demonstratably incapable o f  p r o f i t a b l e  exp lo i ta t ion .  

I f  a t  the time a mineral cont ract  was entered i n t o  zones o f  h igh 

pressure, h igh temperature aqui f e rs  under the ear th  were e i t h e r  unknown, 

o r  i f  known t o  ex is t ,  t h e i r  po ten t ia l  f o r  commercial exp lo i t a t i on  as a 

source o f  energy was no t  considered pract icable and was, i n  fac t ,  

impossible, language o f  a general nature grant ing the r i g h t  t o  e x p l o i t  

"minerals" should not  be considered t o  have o r d i n a r i l y  been intended t o  

i nc l  ude them. 

To use a servi tude ... i s  t o  use i t  i n  the manner 
contemplated by the par t ies  . . . i n  a mineral 
servi tude where there was no reasonable hope o f  
d i  scoveri ng mineral s i n  paying quanti  t i e s  the 
use i s  no t  such as t o  i n t e r r u p t  prescription.142 

The law ... i s  wel l  s e t t l e d  t h a t  the main considerat ion 
o f  a mineral lease i s  the development o f  the leased 
premises f o r  mineraIs.143 

A development t h a t  f a l l s  shor t  o f  a reasonable production 
which would b r ing  a ne t  p r o f i t  t o  the lessee and fu rn i sh  
an adequate considerat ion t o  the lessor  f o r  the continuance 
o f  the r i g h t  might wel l  be sa id t o  be no development a t  
a l l  w i t h i n  the contemplation o f  the parties.144 

This i s  no t  t o  say t h a t  a lease o r  servi tude could not  be created 

which would vest  i n  i t s  owner the r i g h t  t o  conduct an a c t i v i t y  which i s  

no t  present ly  pract icable for  one reason o r  the other  and which may be 

based upon a perception t h a t  economic o r  o ther  fac to rs  may cause such 

r i g h t s  t o  become valuable i n  the future.  Nor i s  t o  say t h a t  a servi tude 

o r  lease expressly given t o  e x p l o i t  a "geopressured resource" would 
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necessari ly be i n v a l i d  merely because i t  could not be demonstrated t h a t  

such exp lo i t a t i on  could be economically conducted a t  the t i m e  the r i g h t  

was given. The question a t  issue i s  not could such r i g h t s  be created, 

but rather,  have they been created by a p a r t i c u l a r  agreement? I n  

i n t e r p r e t i n g  t h a t  agreement i n  accordance w i t h  the ru les  l a i d  down i n  

A r t i c l e  1959, the courts should assume that,  absent some special agreement 

t o  the contrary, a mineral contract, be i t  a servitude o r  lease, contemplates 

the prompt e x p l o i t a t i o n  of economically recoverable deposits. The Code 

and jurisprudence previously discussed supports the conclusion t h a t  

general language i n  a servitude o r  lease describing the substances which 

are t o  be exp lo i ted  should be deemed t o  include on ly  those a c t i v i t i e s  

which were a t  the time general ly viewed as f a l l i n g  w i t h i n  the category 

o f  substances which could be so exploited. The r i g h t  t o  mine a substance 

should not be held t o  f a l l  w i t h i n  the ambit o f  "things w i th  reference t o  

which the pa r t i es  intended t o  contract"  merely because, long a f t e r  the 

c rea t ion  o f  the r i gh ts ,  circumstances unanticipated by the pa r t i es  may 

have caused such substance t o  become valuable. 

There may be other substances not  presently considered valuable 

which have uses now t o t a l l y  unknown and which, because o f  the r a p i d i t y  

w i th  which society i s  changing and technology i s  developing, i n  the near 

future may become extremely valuable. When t h a t  occurs, the holders o f  

"mineral" r i g h t s  w i l l  undoubtedly contend the r i g h t  t o  mine them i s  

given by the general language of t h e i r  conveyances. 

today i d e n t i f y  such substances o r  produce them p r o f i t a b l y  i n  any manner, 

one should not  say t h a t  the pa r t i es  intended them t o  be covered by a 

general reference t o  "mineral s"  i f  the character izat ion o f  mineral 

But i f  they cannot 
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contracts as ref lected by the Code and the jurisprudence i s  accepted and 

the canons of i n t e r p r e t a t i o n  required by A r t i c l e s  753 and 1959 are applied. 

I n  shor t  such an i n te rp re ta t i on  would mean t h a t  the par t ies  contemplated 

the servi tude owner would be required t o  use r i g h t s  which cannot be used 

i n  good f a i t h  t o  preserve h i s  r i g h t s  and the lessee would be obl igated 

t o  explore for  and develop t h a t  which i s  unknown and undevelopable. 

F. RIGHTS UNDER EXISTING CONTRACTS TO PRODUCE THE - 
METHANE I N  THE RESOURCE. -- 

The determination i n  a p a r t i c u l a r  instance t h a t  the r i g h t  t o  e x p l o i t  

a geopressured aqu i fe r  fo r  i t s  heat and pressure i s  no t  included w i t h i n  

the terms of a grant of the r i g h t  t o  e x p l o i t  'lminerals" may not  e n t i r e l y  

dispose o f  the problem. Most mineral leases o r  servitudes w i l l  undoubtedly 

give the owner the r i g h t  t o  produce Katural gas. 

consider whether the owner of such r i g h t s  would have any c la im t o  the 

methane which might be produced as an inc ident  o f  a geopressured operation. 

Methane i s  the p r inc ipa l  cons i tu tent  of natural  gas although other more 

One must therefore 

I 

complex hydrocarbons are o r d i n a r i l y  contained i n  it. The small amount 

o f  data present ly  ava i lab le  ind icates the gases dissolved i n  the 

geopressured water, a1 though predominantly methane, i n  fact  contain 

essen t ia l l y  the same type o f  hydrocarbons so t h a t  the methane which i s  

o r d i  n a r i  l y  re fe r red  t o  as being contained i n  the geopressured resource 
145 

i s  probably ind is t inguishable from natura l  gas. 

As long as the methane cannot be produced economical l y  -- i . e .  in 

"paying quant i t ies"  -- for  i t s  own value from the geopressured aqui fer  

the answer t o  the question would zppear t o  be f a i r l y  cer ta in .  I t  has 

already been demonstrated t h a t  mineral lessees o r  servi tude owners do 
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146 
no t  own the gas i n  place. 

and produce such minerals as can be produced i n  paying quant i t ies .  

mineral lessee must develop the premises, i f  he can do so, by producing 

the substances i n  paying quant i t ies .  

such tha t  a reasonable expectation ex i s t s  t h a t  minerals w i l l  be encountered 

' ' in paying quant i t ies" .  

which i s  dissolved i n  the geopressured water i s  capable o f  being produced 

f o r  i t s  own value i n  paying quant i t ies  the production o f  t h a t  methane as 

an inc ident  t o  o r  byproduct of another process would not  appear t o  be an 

appropr iat ion of anything the mineral lessee o r  servi tude owner has a 

r i g h t  t o  obta in  o r  reduce t o  possession. Consequently, i t s  production 

by the landowner ( o r  h i s  lessee) i n  a geopressured wel l  should not  be 

deemed t o  be an in ter ference w i th  the r i g h t s  o f  an o i l  and gas lessee 

o r  servi tude owner nor should they have any c la im t o  it. 

They only possess the r i g h t  t o  search f o r  
147 

The 

148 
The use o f  a servi tude must be 

149 
I f  i t  cannot be demonstrated t h a t  the methane 

The question i s  obviously t o  some degree an economic one. I t i s  

e n t i r e l y  possible t h a t  technology may be developed o r  the economics o f  

the energy s i t u a t i o n  may change t o  such an extent  as t o  permit  the 

methane i n  a geopressured aqu i fe r  t o  be produced a t  a p r o f i t  w i thout  

regard t o  i t s  heat o r  pressure. I f  t h i s  occurs the problem w i l l  become 

more complex, and the answer more d f f l c u l t  o f  sa t i s fac to ry  resolut ion.  

There has never been any i nd i ca t i on  by the courts t h a t  a lessee i s  

l i m i t e d  t o  the production o f  o i l  o r  gas by the technology which ex is ted 

a t  the time h i s  r i g h t s  are created, 

demonstrates t h a t  economically unproductive reservo i rs  may be made 

prof i tab1 e by advanced techniques o r  changes i n  the economic s i  t u a t i  on. 

No one has ever questioned, and i t  i s  doubtful  t h a t  they would ever 

question, the r i g h t  o f  a mineral lessee, who had produced a gas deposit 

t o  depletion, t o  go back i n t o  the reservo i r  and by the app l ica t ion  o f  

Cer ta in ly  the h i s t o r y  o f  the indus t ry  
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new technology again restore production i n  paying quantities, so long  as  

his rights have otherwise been maintained. The history of some of the 

oi l  f ields i n  the s ta te  is  a record of continually improving techniques 

to extract oil  from reservoirs which otherwise would have been long 

since economically depleted. 

If methane contained i n  the geopressured water is  considered to be 

natural gas and i t  i s  assumed that a conveyance or  lease of the r i g h t  t o  

produce ''gas" grants the r i g h t  to produce any natural gas which m i g h t  be 

found i n  any form and produced i n  any manner d u r i n g  the term of the 

lease or servitude, i t  is  then reasonable to  say that i f  a geopressured 

deposit ultimately proves to  be economically productive of methane for 

i t s  own value, such a lease or servitude would grant the r i g h t  to so 

produce i t .  

On the other hand, i f  the question which  the courts have indicated 

to be c r i t i ca l  to the issue i s  considered -- which is  whether the contract 

of the parties as expressed by them can be fa i r ly  said t o  include the 

r i g h t  to conduct a particular activity on the land, then an equally 

respectable i f  not more persuasive argument can be made that the r i g h t  

to produce the methane dissolved i n  the geopressured aquifer should not 

be held to  be w i t h i n  the ordinary contemplation o f  the parties to existing 

agreements. 

The terms of most oi l  and gas leases demonstrate that  the ''gas'' 

intended to be covered by them is that  which exists as deposits i n  

def i nab1 e reservoirs. 

upon which the petroleum industry has been b u i l t .  

T h i  s has been the u n i  versa1 ly  understood premi se 

There is  admittedly a 

resemblance between the methods used to produce oil  or gas and those 

contemplated for  producing geopressured waters containing gas.  However 

the work which has been conducted to  date strongly indicates that there 

i s  also a vas t  difference i n  the technology that will be required t o  
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develop and u t i l i z e  the geopressured resource and recover the methane 

dissolved i n  i t  and t h a t  which i s  present ly used f o r  the exp lo i t a t i on  o f  
150 

pstroleum and natural  gas. I n  fact ,  the existence o f  the present study 

as wel l  as the vast amount o f  research e f f o r t  which i s  being expended on 

the problems o f  and techniques for  development o f  the geopressured 

resource should be i nd i ca t i ve  t h a t  the resource i s  comnonly viewed as 

something d i s t i n c t l y  d i f f e r e n t  from natural  gas as t h a t  term i s  commonly 

understood today. 
151 

There i s  a d i s t i n c t  p o s s i b i l i t y  t h a t  the production o f  methane from 

geopressured waters , even for  i t s  own Val ue, would requi re the presence 

o f  f a c i l i t i e s  and the conducting of a c t i v i t i e s  upon the land o f  considerably 

greater magnitude (and perhaps portending greater r i s k s )  than i s  the 

case w i th  ordinary o i l  and gas operations. 

noted l a t e r  i n  the discussion of the terms o f  geopressured leases, the 

economics o f  geopressured development are apt  t o  d i f f e r  mater ia l  l y  from 

those o f  the ordinary o i l  and gas operation. 

Furthermore, as w i l l  be 

The presence o f  extensive sa l ine aqui fers under much o f  the s ta te  

has been wel l  known f o r  years. 

economic value i s  a very recent concept. 

ex t rac t ing  s a l t  o r  other substances i n  comnercial quant i t ies  from such 

water should a lso be developed, one might wel l  be faced w i t h  the s i t u a t i o n  

where an o i l  and gas lessee, a " sa l t "  lessee, and a geopressured lessee 

would a l l  c la im the r i g h t  t o  produce and u t i l i z e  the resource. Although 

That these waters hold any promise o f  

I f  a feas ib le  method o f  

i n  theory there would be nothing inconsistent i n  holding such r i g h t s  

were i n t e n t i o n a l l y  granted t o  a l l  three par t ies  by the landowner i t  i s  

doubtful t ha t  t h i s  i s  ap t  t o  be the case. It should not  requi re  reso r t  

t o  expert testimony by one experienced i n  the business t o  conclude t h a t  

a lease o f  the r i g h t  t o  mine s a l t  a t  present o r d i n a r i l y  contemplates 
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exp lo i t a t i on  of commercial s a l t  deposits -- not  the s a l t  waters which 

are found t o  some degree beneath the surface o f  almost a l l  of the land 

i n  the State. I t  i s  equal ly  doubtful  one should conclude t h a t  the 

lessor  who granis a lease t o  d r i l l  for  and produce " o i l  and gas" i s  

o r d i n a r i l y  contemplating the production o f  from 20,000 t o  40,000 bar re ls  

o f  hot  b r i ne  per day from the land w i t h  i t s  consequent disposal and 

hand1 i n g  problems t o  ex t rac t  r e l a t i v e l y  smal 1 quanti  t i e s  o f  gas dissolved 

i n  it. 

has incurred the ob l i ga t i on  t o  develop the lands f o r  such purposes. 

Nor i s  the lessee who acquires such a lease apt  t o  be l ieve he 

The courts have recognized that,  i n  i n te rp re t i ng  mineral contracts,  

the comnonly he ld understanding as t o  the type o f  a c t i v i t y  which w i l l  be 

inc identa l  t o  the use o f  the r i g h t s  i s  i n f l u e n t i a l  i n  de f in ing  the 

l i m i t s  o f  the r i g h t s  given. 

t h a t  the r i g h t  t o  cu t  t imber was l i m i t e d  t o  the amount i m p l i c i t l y  

The Delahoussaye case discussed above found 

contemplated by the par t ies  a t  the time i n  l i g h t  o f  the commonly understood 

uses t o  which such timber might be pu t  a t  the time the r i g h t s  were 

created. A somewhat p a r a l l e l  case from another j u r i s d i c t i o n  o f  

U.S. v. Pol ino 

t h a t  the r i g h t  t o  mine coal reserved i n  a sa le o f  land d i d  not  include 

152 
where the court,  using a s i m i l a r  approach, concluded 

the r i g h t  t o  mine i t  by surface mining methods where such methods were 

no t  general ly used i n  the area a t  the time the reservat ion was made. 

This has been the overwhelming conclusion o f  the courts when they have 

approached the question of whether a r i g h t  t o  mine includes non- t rad i t ional  

and extraordinary methods t h a t  are more burdensome than the par t ies  

could reasonably have ant ic ipated. 
153 
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The case of Anse LaButte (LeDanois) O i l  and Mineral Co. v. Babb, 

although admit tedly not  d i r e c t l y  i n  point ,  does invo lve a question 

bearing some s i m i l a r i t y  t o  the one under consideration and fu r the r  

i 11 ust rates consistency w i th  which the courts have approached the problem 
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the "exclusive r i g h t  t o  d r i l l ,  w i th  the view o f  f i nd ing  commercial 

substances o f  whatever nature" on ce r ta in  lands. I f  he was successful 

w i t h i n  90 days o f  the date o f  the contract, he then had the r i g h t  t o  

purchase the lands f o r  a stated pr ice.  

There were surface ind ica t ions  o f  o i l  on the property and a wel l  

had been d r i l l e d  some years previously out  o f  which, i n  the words o f  the 

court,  " there were t r i c k l i n g s  o f  o i l . "  The land was near the Avery 

Is land s a l t  dome, and the cour t  observed t h a t  "the f a c t  was known t o  

everybody throughout the region t h a t  there was s a l t  under the surface i n  

varying quanti  t ies .  I' A f t e r  the contract  was entered i n t o  , the p l  a i  n t i  ff 

d r i l l e d  two wel ls  on the premises. The f i r s t  was abandoned. The 

second produced about 8 barre ls  o f  o i l  a day, but  the cour t  found i t  was 

completed a f t e r  the t ime f ixed i n  the contract  f o r  the discovery o f  

"comnerci a1 substances. 'I 

The p l a i n t i f f ,  however, claimed t h a t  the f i r s t  wel l  compiled w i th  

the terms o f  the agreement because i t  was a "success" both as an o i l  

producer, and as having "demonstrated" t h a t  there was a stratum o f  rock 

s a l t  several hundred feet t h i c k  under the surface and t h a t  s a l t  was a 

"comerc ia l  substance" as required by the agreement. The cour t  re jected 

the argument i n  the fo l lowing terms: 

We do not  th ink  t h a t  the f i nd ing  o f  o i l  i n  less than 
paying quant i t ies ,  o r  the ascertaining o f  the presence o f  
t h i s  stratum o f  s a l t  several hundred fee t  below the surface, 
was a success i n  f i nd ing  " c o m r c i a l  substances" w i th in  
the meaning o f  the contract .  
o f  enter ing i n t o  the contract, t h a t  o i l  would be found i n  
small quznt i t ies ,  and t h a t  s a l t  i n  more o r  less great 
quant i t ies  underlay t h a t  region; and therefore, i n  using 
a term expressive o f  r lncertainty i n  the r e s u l t  o f  the 
explorat ion t o  be thereaf ter  made, they must have had 
i n  mind something e lse  than these dr ibb l ings  o f  o i l ,  o r  
t h i s  s a l t  bur ied out o f  reach under the earth. Fac ts  o f  

The par t ies  knew, a t  the t i m e  



pub l ic  no tor ie ty  r e l a t i n g  t o  the subject  of a contract  
must be presumed t o  have been known t o  the par t ies  a t  
the time o f  making the contract, and the language used 
must be construed i n  reference t o  these facts. Woodruff v. 
Woodruff, 52 N.Y. 53.155 

Although the matter i s  by no means cer ta in ,  i t  i s  the authors' 

opinion t h a t  i f  the fac ts  demonstrate, as they undoubtedly should i n  

most cases, t h a t  i t  was un iversa l l y  assumed t h a t  commercial deposits o f  

o i l  and gas would be accumulated i n  d isc re te  reservo i rs  and produced by 

more o r  less standard methods, a lease o r  sale o f  the r i g h t  t o  produce 

gas should be held t o  contemplate on ly  the exp lo i ta t ion  o f  such gas 

deposits by such methods. 

created small amounts of gas might be contained i n  so lu t ion  i n  waters 

The f a c t  t h a t  a t  the time the r i g h t  was 

under the land -- which could not  by any means then avai lab le be commercially 

produced -- should no t  lead t o  the conclusion t h a t  the r i g h t  and ob l i ga t i on  

t o  produce such gas was intended t o  be granted t o  the lessee i f  years 

l a t e r  circumstances changed su f f i c i e t i t l y  t o  permit the economic u t i 1  i z a t i o n  

o f  such gas by means of a new and d i f f e ren t  technology. 

ho ld t o  the contrary and be consistent w i th  the jurisprudence, i t  must 

For a cour t  t o  

f i n d  such t o  have been the i n t e n t i o n  o f  the par t ies  a t  the time the 

r i g h t s  were created. 

The problem under consideration, as wel l  as t h a t  considered i n  the 

preceding sect ion has been characterized as being one o f  ascertaining 

the i n t e n t i o n  o f  the par t ies  t o  the various t ransact ions - i f  not  i n  a 

s p e c i f i c  sense - a t  l e a s t  i n  the generalized sense o f  determining whether 

the a c t i v i t i e s  under consideration were consistent w i th  the basic nature 

o f  the arrangement evidenced by the agreement. However, i t  must be 

recognized t h a t  there i s  also fundamental judgment which must be made by 

the courts which w i l l  be h igh ly  i n f l u e n t i a l ,  i f  not  determinative o f  the 
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issue i n  many cases and which w i l l  l a rge l y  be unsupported by e i t h e r  the 

"law" o r  the " fac ts "  o f  the p a r t i c u l a r  case. 

i n  the fo l low ing  question - (a1 though i t  may a lso be expressed i n  a 

va r ie t y  o f  o ther  forms): Should a court,  i n  the absence o f  pos i t i ve  

I t s  essence may be expressed 

evidence, o r d i n a r i l y  assume t h a t  when par t ies  bargain f o r  the r i g h t  t o  

produce " o i l  and gas" o r  o ther  s i m i l a r l y  i d e n t i f i e d  substances they 

in tend t o  confer the r i g h t  t o  produce t h a t  substance i f  i t  occurs i n  any 

form o r  can be exp lo i ted  by any means which may be developed o r  prove 

feas ib le  dur ing the term o r  existence of the r i g h t  o r  should i t  be 

assumed they on ly  intended t o  confer the r i g h t  t o  e x p l o i t  the substance 

as i t  occurs i n  forms and by methods subs tan t i a l l y  i n  accord w i t h  those 

preva i l ing ,  i n  terms o f  t h e i r  magnitude and nature, a t  the time the 

agreement i s  made. As appl ied t o  the l a rge r  problem under discussion 

the question may be phrased as follows: Should a cour t  assume t h a t  a 

sale o r  lease o f  "minerals" i s  intended t o  confer the r i g h t  t o  e x p l o i t  

land by any means whatsoever t o  remove from i t  any n a t u r a l l y  occuring 

substance which may dur ing the existence o f  the r i g h t  prove t o  be economically 

valuable. I f  the basic questions are answered i n  the negative then one 

i s  faced w i th  the add i t iona l  question o f  how the cour t  should determine 

the l i m i t a t i o n s  upon the r i g h t s  o f  the mineral owner o r  lessee which are 

impl ied by such a negative answer. 

It should go wi thout  saying a t  t h i s  po in t  the authors favor answering 

the basic questions i n  the negative. 

of the general po l i cy  o f  the State t h a t  burdens upon land should be 

c l e a r l y  expressed and reasonably determinable by persons who wish t o  

deal with it, and the in junc t ions  o f  A r t i c l e  1959 which, i t  i s  submitted, 

recognizes t h a t  language i s  a t  best inexact and t h a t  a l l  contracts 

should be f a i r l y  construed i n  l i g h t  of the reasonable expectations of 

This i s  based upon t h e i r  appreciat ion 
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the pa r t i es  as t o  the ob l iga t ions  they are assuming and benef i t s  they 

hope t o  obtain from t h e i r  arrangement so as t o  not unduly expand e i t h e r  

t o  the benef i t  of one par ty  and the detriment o f  the other, o r  t o  reward 

one o r  the other w i th  something t h a t  ne i ther  f a i r l y  contemplated a t  the 

time o f  t h e i r  bargaining. Cer ta in ly  the landowner who i s  asked t o  grant 

or lease t o  another the r i g h t  t o  e x p l o i t  h i s  land for mineral purposes - 
or who bargains t o  purchase land reserving such r i g h t s  t o  the s e l l e r  

must weigh the diminution which may r e s u l t  i n  the value o f  the land i f  

the e x p l o i t a t i o n  occurs against the benef i ts  he w i l l  receive f rom i t  o r  

the reduction i n  the p r i c e  he may a t t a i n  i f  he purchases the land w i th  

the burdens on it. On the other hand the lessee o r  servitude owner 

must weigh the r i s k  and expense o f  developing the property against the 

re tu rn  he may get if he i s  successful. The nature of mineral development 

o r d i n a r i l y  Jnjects a considerable element of uncertainty i n t o  the process. 

Whether valuable deposits e x i s t  o r  whether they can be p r o f i t a b l y  developed 

are ord i  n a r i  l y  , but  not a1 ways, unknown factors.  

nature and extent of occurrence of such deposits may also create considerable 

uncertainty as t o  the exact method by which such deposits may be exploited. 

The existence o f  such uncertainty has probably been the predominant 

factor which has shaped and molded the legal  i n s t i t u t i o n s  customarily 

used t o  develop mineral deposits. However i t  must also be recognized 

Furthermore the unknown 

t h a t  these uncer ta in t ies  are o r d i n a r i l y  weighed by the pa r t i es  i n  l i g h t  

o f  c e r t a i n  known and understood parameters so t h a t  whi le the magnitude 

o f  the r i s k s  being taken i s  f requent ly uncertain the nature o f  those 

r i s k s  and the consequences o f  success o r  f a i l u r e  are general ly assumed 

t o  be understood. It i s  believed t h a t  the cases which have previously 

been discussed t a c i t l y  recognize th is .  For example i n  the R ive r  Rouqe 
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case the cour t  pointed t o  the fac t  t h a t  the evidence showed t h a t  a 1/8 

roya l t y  on "other minerals" as s t ipu la ted  i n  the lease was " inappropr iate" 

f o r  1 i gn i te ,  a1 though qu i te  reasonable f o r  o i  1 and gas. The Delahoussaye 

case noted t h a t  the purchaser who permit ted h i s  vendor t o  reserve the 

r i g h t  t o  cu t  timber for  the " u t i l i t y "  o f  lands which were then no t  being 

used could no t  reasonably have ant ic ipated they would be devoted t o  a 

use which would requi re such an extensive c u t t i n g  as t o  t o t a l l y  denude 

h i s  lands. 

t h a t  the mining o f  sand and gravel was no t  w i t h i n  the terms o f  a "mineral" 

reservat ion was grea t ly  inf luenced by the f a c t  t h a t  the mining o f  gravel 

was t o t a l l y  incompatible w i t h  the purposes f o r  which the land was being 

purchased and t h a t  the p r i ce  paid f o r  the land approximated i t s  f u l l  

value. Although the techniques f o r  the ex t rac t i on  o f  o i l  and gas have 

changed i n  d e t a i l  from t i m e  t o  t ime - the basic method o f  developing and 

producing them has remained l a r g e l y  the same. 

feas ib le  t o  mine o i l  bearing sands by br ing ing  them t o  the surface and 

there ex t rac t ing  the o i l  and i f  such a process would requi re the appropr iat ion 

of large areas o f  the surface o f  the land, i t  i s  h igh ly  u n l i k e l y  t h a t  a 

Louisiana cour t  would o r  should hold t h a t  the landowner who had previously 

so ld o r  leased che r i g h t  t o  produce " o i l  and gas" would be burdened w i t h  

ob1 i gations o f  such development. 

I n  the Holloway case the court,  i n  reaching i t s  decis ion 

I f  i t  should become 

If one returns t o  the centra l  question a t  issue - which i s  what 

k ind  of substances d i d  the par t ies  contempl'ate would be explo i ted and 

what k ind o f  a c t i v i t i e s  d i d  they bel ieve would be conducted on the land 

as a r e s u l t  o f  t h e i r  bargain, the burden should be upon the owner o f  the 

r i g h t s  t o  demonstrate he bargained f o r  and obtained the r i g h t  t o  e x p l o i t  

a substance o r  conduct an a c t i v i t y  which was not, a t  the time o f  the 

contract ,  o f  a type the par t ies  t o  the tgreement would normally have 
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contemplated. 

posed by the courts and do j u s t i c e  t o  the pa r t i es  i n  l i g h t  of t h e i r  

respect ive expectations requires the exercise o f  judgment and the drawing 

of d i s t i n c t i o n s  which were admittedly unant ic ipated by the par t ies  who 

made the contract. 

cour t  when i t  must determine whether act ions are "prudent", o r  "reasonable'' 

o r  "negl igent"  and i t s  d i f f i c u l t y  should ne i ther  obscure the nature o f  

the d i s t i n c t i o n  t h a t  i s  t o  be made nor cause the cour t  t o  f a l l  back t o  

some more a r b i t r a r y  standard o r  tes t ,  simply because i t  i s  required t o  

determine whether ce r ta in  a c t i v i t i e s  are such as should have been f a i r l y  

w i t h i n  the contemplation o f  reasonable persons contract ing i n  the 

manner and a t  the time of the t ransact ion i n  question. 

I t  i s  t rue  t h a t  t o  answer the question as i t  has been 

But t h i s  i s  no more than i s  o r d i n a r i l y  required o f  a 
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FOOTNOTES TO CHAPTER I V  

1. The word "estate" as used i n  the Code does no t  car ry  w i t h  i t  

connotation of tenure but  o r d i n a r i l y  means t h a t  which i s  owned. 

1 Plan io l ,  T r a i t e  Elementaire de D r o i t  C i v i l  Section 3064, (English 

Trans lat ion by Louisiana Law I n s t i t u t e ,  1959.) 

as P lan io l  a lso points  ou t  ( 5 2186) t h a t  as e a r l y  as 1919 the 

French Legis la ture made the hydraul ic  energy o f  t ides,  lakes and 

water courses a new and separate species o f  property, capable o f  

being made i n t o  a franchise. 

comnon. 

law w i th  t h a t  o f  other c i v i l i a n  j u r i s d i c t i o n s  t h a t  the l a t t e r  do 

no t  have t o  act, o r  i n t e r p r e t  t h e i r  laws, within the const ra in ts  

2. 

I t  should be noted 

It was, however, a p u b l i c  thing, no t  

I t  must also be recognized i n  comparing Louisiana property 

o f  the U.S. Const i tut ion.  Vested r i g h t s  and contractual  ob l iga t ions  

may be d e a l t  w i t h  i n  those countr ies w i t h  less r e s t r a i n t .  

I 1  Aubry & Rau, D r o i t  C i v i l  Francais, 46 (Trans lat ion by Louisiana 

State Law I n s t i t u t e  1966). 

This impl ies t h a t  there i s  something i n  the character o f  the t h i n g  

which renders i t  comnon. The imp l ica t ion  i s  t h a t  the dec larat ion 

i n  the Code i s  a recogni t ion of a s ta te  o f  f a c t  ra the r  than an express 

grant by the sovereign f o r  the pub l ic  use o f  the th ing. 

3.  

4. 

5. - See: Buckland, a Textbook of Roman&, 18 (2d Ed., 1932), f o r  a 

b r i e f  descr ip t ion  of the concept o f  both those things which were 

no t  suscept ib le of ownership and the importance o f  dominion i n  the 

sense o f  p rac t i ca l  detent ion of a th ing  t o  dominium o r  ownership, 

which he characterizes as being i n  the minds o f  the Romans, " l e g a l l y  

guaranteeable val ue'l . 
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6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

C.C. A r t s  3412, 3425. 

C.C. A r t  3415. 

As noted i n  A r t i c l e  3412, occupancy i s  the manner by which a 

th ing  which "belongs t o  nobody'' i s  acquired. Although the 

concept of property which has no owner i s  broader than "comnon" 

th ings - i t  may comprehend, f o r  example, l o s t  o r  abandoned 

property - i t  does include the p o s s i b i l i t y  o f  reducing 

por t ions o f  comnon things, such as running water, t o  ownership. 

See R.S. 2:381 e t  seq. regulat ing the height o f  s t ructures and 

the use o f  lands near a i rpor ts .  

the coricept o f  ownership as extending ''from the heavens t o  h e l l "  t o  

a i r  f l i g h t  has been faced and resolved i n  the other American 

j u r i s d i c t i o n s  i n  much the same way and for  the same reasons. 

U.S. v. Canby 328 U.S. 256, 66 S. C t .  1062, 90 L.Ed. 1206 (1946), 

Griggs v. County of Allegheny 369 U.S. 84, 82 S.Ct .  531, 7 L.Ed 2d 

585 (1962), and Jackson Municipal A i r p o r t  Author i ty  v. Evans 191 

So.2d 126, (Miss. 1966). 

R.S. 9:1101. 

R.S. 49:3. 

R.S. 9:1101, 49:3, 56:421. 

R.S. 56:102. 

See general ly f o r  a discussion of the h i s t o r i c a l  evolut ion o f  the 

C i v i l  law o f  property: Yiannopoulos, Louisiana C i v i l  Law Treatise, 

4 (1966) (Hereafter c i t e d  simply as Yiannopoulos.) There i s  some 

j u s t i f i c a t i o n  i n  the t e x t  o f  a r t i c l e  505 f o r  d i f f e r e n t i a t i n g  r i g h t s  

t o  use the area above the surface from the r i g h t  t o  conduct sub- 

surface operations. 

However, i t  should be noted tha t  a t  the time the a r t i c l e  was o r i g i n a l l y  

w r i t t e n  there was no conceivable use for  the space above land except as 

The same problem of accomodating 

See: 
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i t  re la ted  t o  the enjoyment o f  the land i t s e l f .  A t  the same time 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

mineral deposits were almost un i ve rsa l l y  considered t o  belong t o  

the sovereign, no t  the owner o f  the land, although the l a t t e r  had 

c e r t a i n  p re fe ren t ia l  r i g h t s  t o  them. It i s  probably more r e a l i s t i c  

t o  say t h a t  the  law simply d i d  no t  contemplate e i t h e r  a i r  t rave l  

o r  geopressured resources and t h a t  the Code r e a l l y  a f fo rds  l i t t l e  

s p e c i f i c  help i n  reso lv ing  the problems. 

note 2, page 418. 

See page 41 in f ra .  

Leger v. La. Dept. o f  W i l d l i f e  81 Fisheries, 306 So.2d 391 (1975). 

177 US 190, 20 S.Ct.  576, 44 L.Ed 729 (1899). 

Id.  

Adams v. Grigsby, 152 So.2d 619 (La. App. 2d C i r .  1963). 

Id .  

Higgins O i l  & Fuel Company v. Guaranty O i l  Company, 145 La. 233, 

82 So.206. 

R.S. 30:800 e t  seq. 

R.S. 30:802. 

This has since been passed as Act 514 o f  1977. 

Id.  

C.C. A r t .  453. 

Smith v. D ix ie  O i l  Co., 156 La. 691, 101 So. 24 (1924). 

This i s  no t  so obvious from the law i t s e l f .  However, a t  l e a s t  

See P lan io l  , op. c i t .  

where land i s  involved, t i t l e  t o  what i s  now Louisiana was acquired 

by the United States by purchase from France. T i t l e  was thus vested 

i n  the United States o f  America t o  a l l  lands except those p r i v a t e l y  

owned. 

capacity i t  must have been acquired by some ac t  o f  Congress o r  by 

Accordingly, for land t o  belong t o  the s ta te  i n  i t s  pub l i c  

v i r t u e  o f  i t s  inherent sovereignty - under the so-called equal 
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30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

foo t ing  rule, o r  have been acquired from a p r i va te  owner. 

any event, as t o  lands, the o r i g i n  o f  publ ic  things i s  dependent 

I n  

upon acqu is i t ion  o f  ownership by the s ta te  i n  the f i r s t  instance 

not  p o l i t i c a l  considerations. 

I n  add i t ion  t o  Plan io l  c i t e d  a t  note 14 above, see Aubry e t  Rau 

op. c i t .  note 3 a t  438 f o r  a discussion o f  the law o f  mines i n  

France. 

Y i annopoul os , 306. 

Zengel, Elements oc the Law o f  Ownership, 3 West's Louisiana C i v i l  

Code, Annotated, 1 (1952). This a r t i c l e  contains an excel lent  

and b r i e f  sumnary o f  the fundamentals o f  Louisiana's property 

regime. 

See Expose de Fiot i fs, Revision o f  Book 11. T i t l e  I V  o f  the Louisiana 

C i v i l  Code prepared by the Louisiana Law I n s t i t u t e  and published as 

a p a r t  o f  Act 514 o f  1977. 

C.C. A r t .  789. 

C.C. A r t .  3460. 

C.C. 1297. 

C.C. A r t .  1298, permits agreement against p a r t i t i o n  only for a 

"de f i n i t e  term." 

A s t i p u l a t i o n  i n  a w i l l  against p a r t i t i o n  may no t  exceed 5 years. 

C.C. 1300. 

Frost-Johnson Lumber Company v. Sal l ings Heirs, 150 La. 756, 91 

So. 207 (1922) i s  considered the leading case. Others are Huie 

Hodge Lumber Co. v. Railroad Lands Co., 151 La. 197, 91 So. 676 

(1 922) deal i ng w i th  "hard" minerals ; Wetherbee v. R a i  1 road Lands Co. , 

153 La. 1059, 97 So.40 (1923); Lee v. Gaigue, 154 La. 483, 97 So. 

666 (1923); Wemple v. Nabors O i l  & Gas Co., 154 La. 483, 97 So. 666 

(1923) and I b e r v i l l e  Land Co. v. Texas Co., 14 La. App. 221, 128 

How long such a period may be i s  uncertain. 
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SO. 304. (La. App. 1 s t  C i r .  1930). The l a s t  case involved an 

attempt t o  d i v i d e  the land "hor izon ta l l y "  and s e l l  a l l  below a 

c e r t a i n  depth by spec i f i c  descr ipt ion.  

39. "Servitudes are extinguished: . . .2. By p resc r ip t i on  r e s u l t i n g  

from the nonusage of the servitude dur ing the time required t o  

produce i t s  ex t inc t ion" .  C.C. A r t .  783. "A r i g h t  t o  servitude 

i s  ext inguished by the nonusage of the same during ten years". 

C.C. A r t .  789. See a lso C.C. Arts. 790-804. 

40. Taylor v. Dunn, 233 La. 617, 97 So.2d 475 (1957) -- White v. Frank 9. 

Treat & Son, Inc., 230 La. 1017, 89 So.2d (1956); McMurrey v. Gray, 

216 La. 904, 45 So.2d 73 (1947) ; In te rna t iona l  Paper Co. - v. 

La. Central Lumber Co. , 202 La. 621, 12 So.2d 659 (1943); Hunter Co. 

v. U l r i ch ,  200 La. 536, 8 So.2d 531 (1942). 

41. As l a t e  as 1939 an eminent au tho r i t y  postulated t h a t  a mineral 

lease was i n  substance a servitcde, o r  a t  l e a s t  the lease o f  a 

servitude. See: Daggett On Louisiana Mineral Rights, 14 (1939). I t  

was not  u n t i l  1958 tha t  the cour t  decided a lease o f  nonccntiguous 

lands cons t i tu ted  a s ing le  lease, contrary t o  the servitude ru les .  

Reagan v. Murphy, 235 La. 529, 105 So.2d 210 (1958). 

i s  apparent from the jurisprudence as a whole t h a t  from 1938 on the 

However i t  

courts cons is ten t ly  looked t.o the C i v i l  Code a r t i c l e s  on lease t o  

fashion the p r i  nc i  p l  es regul a t i  ng mineral leases. 

42. 185 La. 143, 168 So. 755 (1936). 

43. C.C. A r t  2686. B r i s t o  v. Chr is t ine  O i l  & Gas Co., 139 La. 312, 

71 So.2d 521 (1916). S t r i c t l y  speaking a lease without a term o r  

one which purports t o  be i n  perpe tu i ty  i s  terminable a t  the w i l l  

o f  e i t h e r  par ty  - although i t  may a lso be i m p l i c i t l y  on a month 

t o  month o r  year t o  year basis depending upon the type o f  property. 
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45. 

46. 

47. 

48. 

49. 

50. 

51. 

52. 

53. 

54. 

55. 

56. 
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Busch Everett Co. v. Vivian O i l  Co, 128 La. 886, 55 So. 564 (1911). 

Roberson v. Pioneer Gas Co., 173 La. 313, 137 So. 46 (1931); Loqan 

v. State Gravel Co., 158, La. 105, 103 So. 526 (1925). 

Bo l l inger  v. Texas Co., 232 La. 637, 95 So.2d 132 (1957); Melancon 

v. Texas Co., 230 La. 593, 89 So.2d 135 (1956); Pierce v. A t l an t i c  

Refining Co., 140 So.2d 19 (La. App. 3d C i r .  1962); Hebert v. Sun 

O i l  Co., 223 So.2d 897 (La. App. 3d C i r .  1969). 

Gul f  Refining Co. v. Glassell, 185 La. 143, 168 So. 755 (1536). 

R.S. 9:1105; La. Code o f  C i v i l  Procedure, A r t .  3664. 

192 La. 1, 187 So.35 (1935). 

Continental O i l  Co. v. Landry, 215 La. 518, 41 So.2d 73 (1949); 

Humble O i l  & Refining Co. v. Gui l lory,  212 La. 646, 33 So.2d 

182 (1946). 

It must be admitted t h a t  the courts d i d  not  a r t i c u l a t e  t h e i r  reasons 

on precisely these grounds bu t  t h i s  seems t o  have been the import 

of t h e i r  reasoning. I n  the l a t e r  cases they, i n  substance, appear 

t o  have viewed i t  as a r i g h t  l i k e  a servitude, but one which d i d  not  

car ry  w i th  i t  the power t o  use the property. 

See the cases c i t e d  a t  Note 50. 

Union Sulphur Co. v. Lognion, ,212 La. 632, 33 So.2d 178 (1947); 

Union Sulphur Co. v. Andrus, 217 La. 662, 47 So.2d 38 (1950). 

179 La. 795, 155 So.228 (1934). 

For a general discussion o f  the executive r i g h t  both under the 

Mineral Code and the p r i o r  jurisprudence, see: 

Rights, Chapter 6, Louisiana Mineral Code", 22d Annual I n s t i t u t e  

Mineral Law, 23 (1975), and Risinqer, "Executive Rights i n  

Louisiana", 16th Annual I n s t i t u t e  on Mineral Law, 3, (1970). 

The o f f i c i a l  comments do not  form a pa r t  o f  the act. 

Code was prepared by the Louisiana Law I n s t i t u t e  under a mandate 

R i  singer "Executive 

The Mineral 
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courts 

given 

not on 

by the Legislature. 

work by the comnittee which prepared the ac t  and occupy a position 

somewhat unique i n  the legis la ture  sense - somewhat similar perhaps 

to  the of f ic ia l  comnents t o  the uniform acts  adopted i n  other 

jur isdict ions.  They may be taken to  const i tute  not only an explanation 

of the a c t  as a part  of i ts  leg is la t ive  history, b u t  a highly 

authori ta t ive doctrinal statement o f  i ts purpose and meaning. 

The comments represent the explanation of the 

The 

are  free t o  disagree w i t h  both the explanations and policy 

n the comments b u t  they will undoubtedly be given great weight  

y because they represent an indispensable p a r t  of the legis la ture  

background of the a c t  b u t  because they represent a highly authori t a t i  ve 

consensus of schol a r s  and practi oners i n  the f i el d. 

57. Comment, Art.4. 

58. The statement is  from Holloway Gravel Co. v. McKowen, 200 La. 917, 

9 So.2d 228 (1942). 

59. Art. 105. 

60. Art. 126, 171. These are  inferent ia l ly  identified as being 

"overriding royalty, production payment, net prof i ts  in te res t s  , 
or other non operating interest ."  The Comments t o  Article 171 

describe them as "passive in te res t s  i n  leases." 

61. Art. 16, 

62. Art. 149. 

63. Art. 18. 

64. Id. 

65. Art. 21. 

66. Art. 27. 

67. Art. 28. 
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68. A r t .  29. 

69. A r t .  30. 

70. Id .  

71.- The t e s t  f o r  paying quan t i t i es  as s e t  f o r t h  i n  the  a r t i c l e  contemplates 

t h a t  the lessee w i l l  have already d r i l l e d  h i s  wel l  and thus incurred 

the expenses o f  development. 

t o  the question of whether i t  would be p r o f i t a b l e  t o  mine the deposit 

which i s  discovered. 

production i t  w i l l  reduce the u l t imate  loss from excessive development 

Accordingly such costs are i r r e l e v a n t  

I f  an operating p r o f i t  can be made from the 

?r d r i l l i n g  costs and a prudent operator, having no other way t o  

recoup those c a p i t a l  costs would probably do so. 

servi tude question the an t ic ipa ted  costs o f  development should be 

As appl ied t o  the 

taken i n t o  account, if the assumption i s  t h a t  one who enters i n t o  

a venture wi thout a reasonable expectation o f  de r i v ing  a p r o f i t  

from i t  cannot be sa id  t o  be conducting i t  i n  good f a i t h ,  bu t  has 

some u l t e r i o r  improper motive - usually, i n  the case o f  a servi tude - 
t o  ho ld  i t  f o r  speculat ive purposes without using the r i g h t s  granted. 

72. 172 La. 613, 135 So. 1 (1931). 

73. Id.  

74. Mays v. Hansboro, 222 La. 557, 64 So.2d 232 (1959) and cases c i t e d  

there in .  

75. Comment,, A r t .  38. 

76. A r t .  68. 

77. A r t .  40. 

78. A r t .  74. 

79. Id .  

~ 0 .  A r t .  73. 
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81. 

82. 

83. 

84. 

85. 

86. 

87. 

88. 

89. 

90. 

A r t .  74. 

A r t .  114. 

Id.  

A r t .  115. 

Id .  

Id. 

A r t .  119. 

A r t .  120. 

See the o f f i c i a l  comment t o  A r t i c l e  122 f o r  an extensive discussion 

o f  these ob l iga t ions  as they have evolved i n  Louisiana. 

Actual ly,  the ob l i ga t i on  i s  t o  immediately explore the premises f o r  

minerals. However the almost universal custom o f  leasing f o r  a 

primary term w i t h  delay ren ta l s  being payable from year t o  year 

the f i r s t  we l l  o r d i n a r i l y  renders the ob l i ga t i on  t o  explore 

important on ly  a f te r  production occurs. 

i t s  name suggests, i s  a c t u a l l y  i n  theory a payment f o r  the p r i v i l e g e  

o f  deferr i r ,g the i m e d i a t e  commencement of exploratory a c t i v i t i e s  

required by the imp l ied  obl igat ion.  

The delay ren ta l  as 

91. Comment, A r t .  122. 

92. Carter v. Arkansas Louisiana Gas Co., 213 La. 1028, 36 So.2d 26 

(1 948). 

93. "The pa r t i es  may s t i p u l a t e  what sha l l  cons t i t u te  reasonably prudent 

conduct on the p a r t  of the lessee." A r t .  122. However, i f  the 

lessee pays an adequate consideration t o  the lessor  t o  ho ld the 

premises without development i t  would seem he could be re l ieved 

of most i f  not  a l l  o f  these obl igat ions.  0 
94. A r t  124. 

95. 161 La. 139, 108 So. 314 (1926). 
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96. Id. 

97. Comments, A r t .  126. 

98. A r t .  21. 

99. A r t .  114. 

100. A r t .  129. 

101. Id .  

102. Berman v. Brown, 224 La. 619, 70 So.2d 433 (1953); Broussard v. 

Hassie Hunt Trust, 231 La. 474, 91 So.2d 762 (1956). 

103. Id.  

104. A r t .  132. 

105. C.C. A r t s .  2729, 2046. Comment, A r t .  134. 

106. Sohio Petroleum Co. v. M i l l e r ,  237 La. 1013, 112 So.2d 695 (1959); 

Melancon v. Texas Co., 230 La. 593, 89 So.2d 135 (1956). 

107. The concept of a pu t t i ng  i n  de fau l t  i s  extremely complicated. 

I n  essence i t  i s  the requirement o f  a formal demand f o r  performance 

before an ob1 i gor may be deemed t o  have breached h i s  ob1 i gations . 
It i s  not  required where the ob l igor  has ac t i ve l y  taken some 

step incompatible w i th  or i n  v i o l a t i o n  of h i s  obl igations. It 

thus is  o r d i n a r i l y  required only where the breach consists o f  a 

f a i l u r e  t o  act. 

however, there are numerous j u r i sp ruden t ia l l y  developed ru les  

which el iminate the necessity f o r  it. See Smith, "The Cloudy 

Concept o f  Default" 12th Annual I n s t i t u t e  on Mineral Law 3 (1965). 

( i .e.)  a "passive" breach. Even i n  tha t  case, 

108. A r t .  141. 

109 A r t .  142. 

110. Arts. 80-104. 

111. Ar ts .  105-113. 



112. The ru les  adopted by the Code as t o  the mineral r o y a l t y  are not 

subs tan t i a l l y  d i f f e r e n t  from those previously developed by the 

jurisprudence. 

It i s  however on ly  infrequent ly encountered i n  pract ice.  

The executive r i g h t  has been considerably expanded. 

113. Ar ts  164-166. 

114. A r t  164. 

115. A r t  167. 

116. See Chapter V I 1  i n f r a  f o r  a discussion of the effect of Un i t i za t i on .  

117. Ar ts  175, 177, 172, 173. 

118. As previously mentioned, although the substantive e f fec t  o f  a mineral 

reservat ion o r  sale i s  the creat ion o f  a servitude, the form o f  

the t ransact ion i s  almost i nva r iab l y  cast i n  terms o f  a sale o r  

reservat ion o f  the minerals themselves. 

119. The form o f  lease which i s  perhaps most un i ve rsa l l y  used i n  South 

Louisiana i s  p r i n ted  by the M.L. Bath Companies and i s  i d e n t i f i e d  

as "Form 42 CPM-New South Louisiana Revised Six (6)  - Pooling" o r  

some va r ian t  of it. The grant ing clause leases t o  the lessee "the 

exclusive r i g h t  t o  enter upon and use the land . . . . for  the 

explorat ion and production of o i l ,  gas sulphur and a l l  other 

minerals . . .'I 

120. Texas, i n  pa r t i cu la r ,  seems t o  be moving toward a concept o f  a 

"surface" and "mineral estate" which as a matter o f  law i s  

created by a mineral sale. See Oberbeck, The Geopressured 

Geothermal Resources o f  Texas , 1977. 

121. 151 La. 197, 91 So. 676 (1922). 

122. 200 La. 917, 9 So. 2d 222 (1942). 

123. It w i l l  be noted t h i s  i s  the statement referred t o  the Comnent 

t o  A r t i c l e  4 o f  the Mineral Code as t o  the inherent indef in i teness 

of the term "mineral 5". 
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124. 331 So.2d 878 (La. App. 2d C i r .  1976); w r i t s  denied 337 So.2d 221; 

(1976). 

125. C.C. A r t  1945. 

126. Id .  

127. 126 La. 471, 52 So. 667. 

128. Id.  

129. This a r t i c l e  i s  now a r t i c l e  730 a f t e r  a rev i s ion  o f  t h i s  

sect ion o f  the Code by Act 614 o f  1977. 

130. Parish v. Munic ipa l i ty  No. 2.) 8 La. Ann. 145 (1853). 

131. Whitehall O i l  Co. v. Heard, 197 So.2d 672 (La. App. 3rd C i r .  1967). 

132. LeBleu v. LeBleu, 206 So.2d 551 (La. App. 3rd C i r .  1967). 

133. 238 La. 1081, 117 So.2d 817. 

134. 8 La. Ann. 549 (1853). 

135. 3 La. Ann. 549 (1848). 

136. Id .  

137. "The provis ions of t h i s  Code sha l l  apply t o  a l l  mineral r i g h t s  

inc lud ing those ex i s t i ng  on the date hereof; but  no prov is ion 

may be applied t o  d i r e c t  already vested r i g h t s  o r  t o  impair  

the ob l i ga t i on  o f  contracts" A r t  214. 

138. I n  one of the most recent cases decided since adoption o f  the 

Code, GMB Gas Corp. v. Cox, 340 So.2d 638 (La. App. 2d C i r .  1976), 

the cou r t  said: "Although the Code c l e a r l y  resolves the issue 

presented i n  t h i s  case, there may be cons t i t u t i ona l  questions 

presented i n  g i v ing  re t roac t i ve  e f f e c t  t o  the provis ions o f  the 

Code t h a t  a f f e c t  vested r ights .  To establ ish s t a b i l i t y  i n  t h i s  

area o f  the law, the provisions o f  the Mineral Code should be 

fol lowed on pre-code issues which have not  been c l e a r l y  resolved 

by the jurisprudence. This approach t o  the problem i s  supported 
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by the pronounced i n t e n t  i n  the introduct ion t o  the Code by the 

Louisiana Law I n s t i t u t e  t h a t  i t  i s  intended t o  be a codi f icat ion 

o f  the a1 ready ex i s t i ng  body of jurisprudence re1 a t i  ng t o  mineral 

ownership i n  t h i s  state. 

o f  the l eg i s la tu re  as t o  what i t  considered the law should be i n  

those areas where the courts had not s p e c i f i c a l l y  ruled." 

The Code further represents an expression 

139. Comment, A r t  124. 

140. Expose'de Motifs, t o  Act 514 o f  1977 Revising T i t l e  V o f  Book I1  

o f  the Louisiana C i v i l  Code. 

141. Id. 

142. Louisiana Petroleum Co. v. Broussard e t  a l ,  172 La. 613, 135 So. 1 

(1931). 

143. Carter v. Arkansas Louisiana Gas Co., 213 La. 1028, 36 So.2d 

26 (1948). 

144. Caldwell v. A l ton O i l  Co., Inc., 161 La. 139, 108 So. 314 (1926). 

145. Karka l i ts  and Hawkins, Chemical Analysis o f  Gas Dissolved i n  

Geothermal Waters i n  a South Louisiana Well, Proceedings Third 

Geopressure-Geothermal Energy Conference, (1 977). 

146. Supra p 47. 

147. Supra p 49. 

148. Supra p 55. 

149. Supra p 49. 

150. See general l y  , the papers i n  Proceedings , Second Geopressured, 

Geothermal Energy Conference , (1 976). 

151. The Geothermal Energy Resources Act of 1975 (R.S. 30:800) i n  Louisiana 

and the Geothermal Resources Act o f  1975 i n  Texas (V.A.T.S. A r t .  e 
5421-S) also may be taken as a l e g i s l a t i v e  recognit ion t h a t  the 
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resource i s  something d i  f f e r e n t  and requires speci a1 regulat ion.  

Such fac ts  o f  comnon knowledge should not  be ignored i n  construing 

the agreements o f  par t ies.  See page 147 I n f r a .  

152. 131 F.Supp. 772 (U.S.D.C. W.Va 1955). 

153. Grant o r  Reservation o f  Mineral Estate as Author iz ing Removal by 

S t r i p  o r  Open-Pit Mining, 70 ALR 3d 383 (1976). 
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CHAPTER V 

DELICTUAL AND OTHER RESPONSIBILITIES 

OF THE OWNER AND OPERATOR 

I. THE SETTING 

Before r a t i o n a l  decisions can be made on large scale comnitments t o  

any project ,  one o f  the factors which must be considered i s  the po ten t i a l  

1 i a b i  1 i ty r e s u l t i n g  f rom accidents o r  other adverse o r  unintended consequences 

t o  other property owners o r  the publ ic  general ly caused by i t s  development 

o r  operation. The i n t e l l i g e n t  planning o f  operations also requires t h a t  

consideration be given t o  the r i g h t s  and ob l iga t ions  o f  others possessing 

i n te res ts  i n  the land upon which a c t i v i t i e s  are t o  be conducted i n  the 

reservoi r being devel oped. 

The geopressured resource, as described e a r l i e r ,  i s  bas i ca l l y  hot 

s a l t  water under high pressure perhaps saturated w i th  methane. To 

harness the energy contained i n  the resource, deep we l ls  must be d r i l l e d  

i n t o  the geopressured reservoi r, the water brought t o  the surface, 

transported t o  the s i t e  of u t i l i z a t i o n ,  the energy extracted, and the 

water disposed of. 

The operator o f  such we l ls  w i l l  undoubtedly e i t h e r  own the property 

i n  f u l l  ownership, o r  hold h i s  r i g h t s  under a mineral lease o r  servitude. 

A f t e r  a wel l  has been completed, the water must be transported t o  the 

u t i l i z a t i o n  s i te .  The distance w i l l  probably not be great because of 

the energy l o s t  i n  transportat ion. The number o f  wel ls needed H i l l  

depend on the u t i l i z a t i o n  t o  be made o f  the resource. 

The energy i n  the resource w i l l  be converted t o  e l e c t r i c i t y ,  o r  

used "on s i t e "  as f o r  process heat. The disposal o f  the water obviously 

presents substant ia l  problems since i t  must be done w i th  minimum damage 
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t o  the environment. 

l oca t i on  o f  the p ro jec t  i s  unusually fo r tu i tous ,  the only method o f  

disposal which present ly appears t o  be feas ib le  i s  r e i n j e c t i o n  i n t o  the 

ear th  a t  'depths s u f f i c i e n t  t o  prevent damage t o  f resh  water and perhaps 

i n  excess of 5,000 t o  6,000 feet .  

Unless the water i s  except ional ly  pure o r  the 

The p o s s i b i l i t y  t ha t  damage might occur t o  the person o r  property 

o f  others a t  any o r  a l l  of these steps i s  apparent. 

p ipe l i ne  leaks, p o l l u t i o n  (noise, a i r ,  and water), ear th  subsidence, 

se ismic i ty  induced by re in jec t ion ,  p o l l u t i o n  t o  e x i s t i n g  water supplies, 

and damage t o  the water d r ives  of e x i s t i n g  o i l  and gas b e l l s ,  a l l  must 

be contemplated. Furthermore, these a c t i v i t i e s  w i l l  apparently be 

occuring near coastal areas where environmental r i s k s  are enhanced and 

the ecological  balance i s  p a r t i c u l a r l y  precarioiis. Other persons may 

possess r i g h t s  t o  use the land o r  produce from the same reservo i r .  

Con f l i c t s  between the operations of the geopressured developer and such 

other  persons are a d i s t i n c t  p o s s i b i l i t y .  

Well blowouts, 

The e f f e c t  upon the development of the geopressured resource of the 

extensive governmental regulat ions designed t o  p ro tec t  the environment 

and ensure t h a t  i n d u s t r i a l  a c t i v i t i e s  are conducted w i th  due regard t o  

soc ie ty 's  perceived i n t e r e s t  i n  these matters, i s  the subject  o f  another 

sect ion o f  t h i s  study. However, the r i g h t s  and l i a b i l i t i e s  o f  the cwner 

o r  operator and neighboring landowners o r  the pub l ic  general ly i n  the 

event something goes wrong o r  if the conduct of the enterpr ise causes 

undue in ter ference w i th  o r  inconvenience t o  the r i g h t s  o f  others, w i l l  

f o r  the most p a r t  be resolved w i t h i n  t r a d i t i o n a l  concepts o f  property 

and t o r t  law. Conf l ic ts  w i th  others c la iming r i g h t s  t o  the same lands 

o r  t o  produce from the same resevoi r  w i l l  be resolved i n  la rge  measure 

by p r i  nc i  p l  es o f  property 1 aw. 

__-- 
I 
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11. AN OUTLINE OF LOUISIANA'S SYSTEM OF DELICTUAL RESPONSIBILITY 

Louisiana's system for the resolution o f  damages caused by accidental 

o r  negligent conduct, while achieving i n  most cases, about the same 

results as prevail i n  other jurisdictions, is  t o  some degree unique and 

based upon institutions developed i n  the C i v i l  Law. Accordingly, i t  my 

be useful to  briefly describe the system which presently exists i n  

Louisiana and some of the consequences which that system might imply for 

the operator and Owner o f  the resource. 

A l l  legal systems provide some redress for private wrongs between 

persons. A t  c o m n  law, this area of the law is characterized as "torts." 

In Louisiana, the "tort" of the c0rmK)n law is technically known as a 

"delict." The basis for delictical on to r t  responsibility i s  found i n  

Articles 2315 and 2316 of the C i v i l  Code. 

Article 2315 provides i n  pertinent part that, "Every act  whatever 

o f  man that  causes damage to  another ob1 i ges him by whose faul t  i t  

happened to repair it." Article 2316 makes this more specific by 

providing that, "Every person is  responsible for the damage he occasions 

not merely by h i s  act, b u t  by h i s  negligence, h i s  imprudence or  h i s  want 

of skill." These ar t ic les ,  found i n  the section of the Code dealing 
1 

w i t h  Offenses and Quasi Offenses, make it clear that  injury caused by 

the "fault" of a person (by act  o f  omission o r  comnission) creates a 

legal obligation that d i d  not exist  before the "fault" that caused the 

"damage." This  obligation arises by the automatic operation of law; that 

is, i t  is a legal obligation. 

A. Negligence as a basis for fau l t  

The operative event giving r i se  to this delictical responsibility 

Detween the parties is  the "fau l t "  of one of them. Louisiana courts, 
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u n t i l  recent ly  a t  least ,  incorporated much of the common l a w  o f  t o r t s  

by holding " f a u l t "  was synonomous w i th  negl igent o r  in ten t iona l  conduct. 

For t h i s  reason, the Louisiana law r e l a t i n g  t o  de l i c tua l  conduct developed 

i n  a manner very s i m i l a r  t o  t h a t  of i t s  s i s t e r  states; the basic premise 

being t h a t  a negl igent act ion which was the proximate cause of an i n j u r y  

t o  another was compensable unless the damaged par ty  was g u i l t y  o f  cont r ibutory  

negligence. 

f a i l u r e  t o  exercise the degree of care which may be expected o f  a reasonably 

prudent ind iv idua l  under the same o r  s im i la r  circumstances.'' 

Negligence was defined i n  the conventional manner as "the 

2 

I n  recent years, the Louisiana Courts have begun t o  dep9rt from the 

t r a d i t i o n a l  analysis o f  d e l i c t i c a l  respons ib i l i t y  a r t i cu la ted  i n  terms 

o f  whether i t  was the "proximate cause" of the i n j u r y  i n  favor o f  another 

ana ly t i ca l  approach which requi re r  a somewhat s im i la r  i nqui ry , but  which 

places respons ib i l i t y  upon a d i f ferent  theore t ica l  basis and required 

the app l ica t ion  o f  d i f ferent  techniques t o  determine t o r t  o r  d e l i c t i c a l  

responsi b i  1 i ty. 

While a de ta i led  examination o f  Louisiana's evolv ing d e l i c t i c a l  

doct r ine i s  beyond the scope of t h i s  study, a b r i e f  discussion o f  the 

method o f  analysis present ly being used by Louisiana courts i n  these 

cases i s  important because of the impl icat ions i t  portends for persons 

engaging i n  a c t i v i t i e s  on lands owned o r  leased by them. 

The method cur ren t ly  used i n  the Louisiana Supreme Court i n  determining 

de l i c tua l  respons ib i l i t y  i n  negligence cases has been re fe r red  t o  as the 

"duty- r i  sk" analysi s. Under t h i s  approach, the inqu i ry  takes the f o l  low9 ng 

form: 

3 



1. Was the conduct complained o f  a cause-in-fact o f  the harm? 

This t h e o r e t i c a l l y  i s  a factua l  inqui ry ,  the issue being 

whether the defendant's conduct was, i n  fact ,  a cause o f  the 

p l a i n t i f f ' s  harm, but wi thout the p o l i c y  decisions o r  value 

judgments inherent i n  the concept o f  "proximate cause. It 

It i s  not necessary t h a t  the defendant's conduct be the 

on ly  cause, i t  need merely be a cause o f  the harm. 

Was the defendant under a legal  duty imposed t o  p ro tec t  

against the p a r t i c u l a r  r i s k  involved? This i n q u i r y  i s  

2. 
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proper i n  al leged v io la t i ons  o f  s ta tu to ry  and j u r i s p r u d e n t i a l l y  

developed duties. 

r i s k  ac tua l l y  encountered w i t h i n  the ambit o f  p ro tec t ion  

o f  the r u l e  al leged t o  have been breached?" This i s  

obviously a sub1 iminal  determination o f  considerable 

f l e x i b i l i t y .  Courts must answer t h i s  question on a case 

by case basis. Rig id  ru les are not  t o  be applied, and t o  

a l a rge  degree the answer represents the cour t ' s  subject ive 

evaluat ion o f  competing soc ia l  considerations which are 

r a r e l y  ar t icu la ted.  To some degree t h i s  i n q u i r y  f u l f i l l s  

the same func t ion  i n  the process as d i d  the concept o f  

"proximate cause" i n  the former system. 

Taking i n t o  account the dangers created by defendant's conduct 

i nc lud ing  but not l i m i t e d  t o  t h a t  which a c t u a l l y  occurred i n  

the case under consideration was the defendant's conduct 

negliqent, sub-standard o r  blameworthy? This a lso  must be 

decided i n  each ind i v idua l  case by the standard o f  conduct 

t h a t  i s  expected o f  a "reasonably prudent person" under 

the c i  rcumstances presented. This standard o f  "reasonabl enesc" 

The questiori i s  also framed as, "Was the 

3. 
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i s  one w i t h  which courts are very f a m i l i a r  and which has 

been used as a basis fo r  respons ib f l i t y  i n  many areas f o r  

a d i v e r s i t y  o f  purposes. For instance, i t  has long been 

the view t h a t  "reasonably prudent people" who d r i v e  automobiles 

keep a proper lookout, and w i l l  avoid c o l l i s i o n s  with cars 

which have stopped i n  t h e i r  path. The f a i l u r e  t o  keep t h i s  

proper lookout, when damage resul ts,  i s  considered negligent, 

and 1 i a b i  1 i ty, therefore, attaches. 

Was the p l a i n t i f f  damaged; and i f  so, t o  what extent? The 

concept embodied i n  A r t i c l e  2315 i s  t h a t  the ob l i go r  

( " to r t f easo r " )  i s  obl igated t o  pay only those damages 

4. 

which he ac tua l l y  caused. 

t h a t  pun i t i ve  o r  exemplary damages are not  allowed i n  

It i s  because o f  t h i s  concept 

Louisiana. The damaged pa r t y ' s  recovery i s  r e s t r i c t e d  t o  

those losses which he can prove t h a t  he ac tua l l y  sustained. 
4 

Recent examples of t h i s  "duty-r isk" approach include holding t h a t  

the s ta tu to ry  duty t o  put  ou t  warning flags behind vehicles stopped i n  

the roadway was t o  p ro tec t  against the r i s k  o f  confused o r  i n a t t e n t i v e  
5 

d r ivers ,  and t h a t  

II . . . the r i s k  of i n j u r y  from a ladder l y i n g  on the 
ground, produced by a combination o f  defendant's ac t  
and t h a t  of a t h i r d  par ty  i s  (not) w i t h i n  the scope 
o f  p ro tec t ion  of a r u l e  of law which would p r o h i b i t  
leaving a ladder leaning against the house."6 

The l a t t e r  case a lso  ind ica ted  t h a t  the t r a d i  t i o n a l  "guest-invitee- 

trespasser" c l a s s i f i c a t i o n  used t o  define the dut ies owed t o  persons 

on one's premises may no longer be relevant i n  determining the extent o f  

the duty owed by a property Owner t o  persons on h i s  property. 
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B. The Development of Non-negligent F a u l t  

Early Louisiana cases indicated that "fault" under Article 2315 was 

confined to "negligence" or  intentional conduct. 

McIlhenny v. Roxana Petroleum Corp., the court held that khere plaintfff 's  

house was damaged by dynamiting, the cause of action must be brought 

under Article 2316, and negligence on the part of the defendant proven. 

In the famous case of 
7 

The same result was reached i n  a similar case where the court said, 

I t  was incumbent on the plaintiff  to show . . . that  the 
damaged condition . was caused by the fault  or  through 
the negligence of the defendant i n  improperly discharging 
these blasts of dynamite . . . 8 

Although cases such as this obviously f i t  the category of ul t ra-  

hazardous act ivi t ies ,  which i n  most jurisdictions would give r i se  t o  a 

form of absolute l iab i l i ty ,  the Louisiana courts required a plaintiff  to  

prove the defendant negligent before recovery was allowed. The burden 

of proof was occasionally lightened by the application of the doctrine 

of res ipsa loquitur. A1 though the doctrine i n  theory merely provides a 
10 

presumption of negligence, i n  many instances i t  has the effect of 

imposi ng virtually absol U t e  1 iabi 1 i ty on the defendant. 

9 

11 
In Fontenot v. Magnolia Petroleum Company, the s ta te  Supreme 

Court i n  substance overruled the McIlhenny decision by holding the 

defendant 1 i ab1 e for damages caused by dynamite blasting , and rejected 

the argument that negligence need be proven i n  cases where the defendant 

was engaged i n  an "u1 trahazardous activity" by saying that they , 
Prefer(ed) to  base our holding on the doctrine that 
negligence or fault ,  i n  these instances, is not a 
requisite to  l iabi l i ty ,  irrespective of the fact  that 
the activities resulting i n  damages are conducted 
w i t h  assumed reasonable care and i n  accordance w i t h  
modern and accepted methods. 12 

In these cases, when causation is diff icul t  to prove, courts have 

drawn "reasonable conclusions" where damage immediately fol lows the 
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a c t i v i t y .  This i s  so even when the defendant's expert witnesses t e s t i f y  

t h a t  the p l a i n t i f f ' s  damages could not  have been caused by the defendant's 

a c t i v i t y ,  such causation being a " s c i e n t i f i c  imposs ib i l i t y . "  
13 

14 
F ina l l y ,  i n  Langlois v. A l l i e d  Chemical Corporation, the Supreme 

Court f i t t e d  i t s  doctr ine of v i r t u a l  absolute l i a b i l i t y  for  u l t r a -  

hazardous a c t i v i t i e s  under A r t i c l e  2315. I n  t h a t  case, a fireman breathed 

poisonous gas which had escaped from the premises o f  the defendant. The 

cour t  sa id  t h a t  " f a u l t "  i n  A r t i c l e  2315 i s  not  l i m i t e d  t o  negligence, 

and occurs whenever a standard o f  conduct which may be found i n  the 

C i v i l  Code, statutes o r  ordinances i s  breached. 
15 

Here we f i n d  t h a t  proof t h a t  the gas escaped i s  
s u f f i c i e n t ,  and proof o f  lack o f  negligence and 
lack of imprudence w i l l  not  exculpate the defendant. 
The defendant has i n ju red  t h i s  p l a i n t i f f  by i t s  
f a u l t  and analogized f r o m  the conduct required 
under C i v i l  Code A r t i c l e  669 and others and 
r e s p o n s i b i l i t y  fo r  the damage attaches t o  
defendant's under the C i v i l  Code A r t i c l e s  2315.16 

As t o  what a c t i v i t i e s  may be c l a s s i f i e d  as "ultrahazardous", the 

cour t  said, 

The a c t i v i t i e s  of man for which he may be l i a b l e  
wi thout ac t ing  neg l igent ly  are to be determined 
a f t e r  a study o f  the laws and customs, a balancing 
o f  claims and interests,  a weighing o f  the r i s k s  
and the g r a v i t y  of ham, and a consideration o f  
i nd i v idua l  and soc ieta l  r i g h t s  and obligations.17 

Louisiana courts have had several opportuni t ies t o  expand the 

treatment o f  u l  trahazardous a c t i v i t i e s  given i n  Langl o i  s . Since damage 

caused by an ultrahazardous a c t i v i t y  i s  compensable regardless o f  the 

care taken by the defendant, the c r u c i a l  issue i s  whether o r  no t  B given 

a c t i v i t y  should be c lass i f i ed  as u l  trahazardous. Restated, the question 

nqy be posed as, "What charac ter is t i cs  make an a c t i v i t y  ultrahazardous?" 

To be c lass i f i ed  as ultrahazardous, an a c t i v i t y  must invo lve  a hlgh 

degree o f  risk of harm t o  the property of others. Examples o f  these 
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18 19 20 
types o f  a c t i v i t i e s  are dynamiting, p i l e  dr iv ing,  construction, and 

bui 1 ding demo1 i ti on. 

t h a t  the r i s k  remain despite the exercise o f  reasonable care. 

exercise of ordinary caution w i l l  reduce the r i s k ,  the a c t i v i t y  i s  not  

considered ultrahazardous. 

inspection o f  b o i l e r s  i s  not ultrahazardous, even though there i s  a r i s k  

of great harm, because "simple ordinary care and prudence" would have 

e l  i m i  nated the danger. 

21 
This requirement i s of ten jo ined w i  t h  the requi rement 

I f  the 

I n  t t i s  regard, one court  has held t h a t  the 

22 

The harm l i k e l y  t o  be caused must also be great. This i s  a t a c i t  

recogni t ion t h a t  the term ultrahazardous should not  be applied t o  c e r t a i n  

types o f  a c t i v i t i e s  even if no amount o f  care can guarantee they w i l l  

be perfect and damage free. Thus, a sewerline t h a t  backs up, though not 

caused by negligence, i s  not "u1 trahazardous" , because the damage caused 

i s  not s u f f i c i e n t l y  severe t o  j u s t i f y  the term. 
23 

To be considered ultrahazardous, the a c t i v i t y  must also be e i t h e r  

''unusual", o r  not  appropriate t o  the area. Langlois uses the term "laws 

and customs" of the area t o  i l l u s t r a t e  t h i s  requirement. I n  t h i s  regard, 

i t  can be seen t h a t  p i l e  dr iv ing,  

demol i t ion are not  "customary" i n  

operations are. 

The c r i t e r i a  apparently used 

sewer construction, and bui  1 ding 

res iden t ia l  neighborhoods , whi le sewer 

i n  determining whether o r  not an 

a c t i v i t y  i s  ultrahazardous are very s i m i l a r  t o  those found i n  the Restatement 

o f  Torts, 2d Section 520. The Restatement l i s t s  s i x  factors  t o  be 

consi dered i n  determi n i  ng whether o r  not  an a c t i v i t y  i s  u l  trahazardous : 

1) The existence o f  a high degree o f  r i s k  o f  some harm t o  the 

person, land or chat te ls  o f  others; 

2) The l i k e l i h o o d  t h a t  the harm t h a t  resu l t s  from i t  w i l l  be 

great; 
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3) The i n a b i l i t y  t o  el iminate the r i s k  by the exercise o f  reasonable 

care; 

4) The extent t o  which the a c t i v i t y  i s  not a matter o f  c o m n  

usage; 

5) The inappropriateness o f  the a c t i v i t y  t o  the place where i t  i s  

ca r r i ed  on; and 

6) The extent t o  which i t s  value t o  the comnunity i s  outweighed by 

i t s  dangerous at t r ibutes.  

The app l ica t ion  o f  these p r inc ip les  i n  the above examples i s  easy 

Even the l a s t  factor, though never he ld  t o  be a deciding one, t o  see. 

was acknowledged as a consi deration i n Langloi s . 24 

A f t e r  f i n d i n g  t h a t  a compl a i  ned o f  a c t i  v i  ty i s ul'trahatardous , some 
addi t ional  proof i s  required before recovery i s  allowed. 

Keaveney, the cour t  held t h a t  bu i l d ing  demoli t ion i s  ultrahazardows, 

but  refused t o  award damages f o r  the death o f  a dog stung t o  death by 

bees which had been released from the b u i l d i n g  by the demolit ion. The 

cour t  said t h a t  whi l e  the a c t i v i t y  was u l  trahazardous , the defendant was 

not l i a b l e  f o r  damages which viere unforseeable; the dog's death being an 

unforseeabl e consequence o f  the bui  1 ding ' s demo1 i ti on. 

I n  Holland, v. 
25 

The intervening negligence of a t h i r d  par ty  may also exculpate a 

defendant who i s  engaging i n  an ultrahazardous a c t i v i t y .  I n  Gansfoser .v, 

Kansas City Southern Railway, the cour t  held t h a t  the intervening 

negligence o f  the d r i v e r  o f  an automobile insu la ted  the r a i l r o a d  from 

having t o  pay damages. Although the cour t  d i d  not  s p e c i f i c a l l y  f i n d  the 

r a i l r o a d  t o  be an ultrahazardous a c t i v i t y ,  i t  approved d i c t a  i n  ahother 
27 

case which sa id t h a t  the unforseeable intervening negligence o f  a t h i r d  

par ty  w i l l  insu late a defendant who i s  engaged i n  an ultrahazardous 

a c t i v i t y  from damages. 

26 
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Given these guide1 ines, is geopressured energy production an "u1 tra- 

hazardous activity"? The d r i l l i n g ,  productibn, and transportation o f  

hot  s a l t  water certainly subjects others to a certain degree of harm. 

Similarly, the damage if  the water escapes is likely t o  be great. 

D r i l l i n g  accidents such as "blow outs" do occur i n  o i l  and gas wells, 

especially i n  the h i g h  pressure zones, i n  spite of advanced technology 

and expertise, and i n  spite of the exercise of a l l  reasonable care. 

Similarly, the production and transportation o f  the salt  water i s  a t  

least  as "inappropriate" as pile dr iv inr :  or pipe line construction. 

The inescapable conclusion is  that a t  least  some aspects of geopressured 

production are "u1 trahazardous act ivi t ies  ,'I and will subject the operator 

t o  s t r i c t  l i ab i l i ty  for those damages which are forseeable, and not 

caused by the intervening negligence of t h i r d  parties. 

C. The Extension of Liability into the Property Area 

The significance of the Langlois case is found not only i n  i t s  

treatment o f  ultrahazardous activit ies,  but  i n  i t s  holding t h a t  the 

violation of a statutory duty i s  synonomous w i t h  "fault" under Article 

2315. 

which the defendant's conduct was measured. Several other statutes a1 so 

provide standards, the breach of which may lead to l iab i l i ty  based on 

Article 231 5. 

In Langlois, C i v i l  Code Article 669 provided the standard by 

One o f  these has created particularly vexatious problems i n  determining 

the nature and extent of l i ab i l i ty  for  damages caused by the use of land 

and has led t o  even broader basis for l i ab i l i ty  than t h a t  found i n  

Article 2315. 

Article 667 of the Civil Code provides, 
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Although a proprietor may 20 w i t h  his estate whatever 
he pleases, s t i l l  he can not make any work on i t  which 
may deprive his neighbor of the liberty of enjoying his 
own, or which may te the cause of any damage to him. 

Liabil i ty  under Article 667 only attaches to "proprietors. 'I Obviously, 

a landowner i n  perfect ownership is a "proprietor" for purposes of the 

Article, as is a lessee. Furthermore, both can be held l iable under 667 

for the same damage. Similarly, if  a landowner authorizes another t o  

conduct an activity on his land which constitutes a violation of Article 

667, and which causes damage, both the landowner and his contractor are 

l iable as proprietors. There is no indication, however, that the landowner 

must be joined i n  the suit. 
30 

. . . (t)he obligation of Article 667 has been 
enforced against the holder of a mineral lease . . . who has for t h i s  purpose treated as a 
proprietor, and to  the extent t h a t  Article 667 
was inuolved, i t  has been enforced against the 
holder of a long term lease. In these days of 
long term leases, complex mineral rights and 
horizontal property divisions i t  would be a 
mistake to  limit the word 'proprietor' to i ts  
early nineteenth century connotation,' t h u s  
i gnori ng modern developments i n  property ri g h t s  .33 

The term "works" i n  Article 667 has also been construed broadly. A 
34 35 

pipeline near the property boundary fuel storage tanks, a wall buil t  

on the property line, seismic blasting, using heavy equipment t n  

construction and pile d r i v i n g ,  were a l l  held t o  be "works" under 667. 

36 37 

38 39 

Any "neighbor" can br ing  an action based on 667. In addition to  a 
40 

neighboring landowner, a lessee, servitude owner, or even a tenant 

farmer can maintain the action. The only requirement i s  that the platintiff  

have some property interest. 
41 

As long as the standards of Article 667 are viewed as norms by 

which the conduct of a person can be measured i n  determining whether 

l i ab i l i ty  is  imposed upon h i m  under Article 2315, the a r t ic le  can be 

viewed as being l i t t l e  more than an expression of a general standard of 
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conduct for determining 1 iabi 1 i ty  using traditional t o r t  concepts. 

The "duty ri sk" analysis appears to have been original ly  conceived 

t o  afford more precision i n  articulating what conduct may be "faulty," 

i.e. culpable, and of determining the limits of responsibility for 

such conduct. The necessity for f i n d i n g  the "duty" which the defendant 

has allegedly breached has also lead to a greater emphasis on the nature 

of the duty i n  question. 

least ,  from the breach of a legal duty. 

incident to the cwnership of property, i t s  violation may result i n  a 

delict;  b u t  i t  may also be considered as a violation of a property r i g h t  

and call into play the rules of law designed to protect, or vindicate 

such rights. This distinction can sometimes be crucial i n  determining 

who may be l iable,  and what relief can be granted to the i n j u r e d  party. 

Delictual responsibility arises, i n  theory a t  

If the duty is  imposed as an 

Recent cases indicate that the courts are now beginning to consider 

Article 667 as primarily a principle of property law, rather than merely 

the statement of a legal duty imposed upon its Owner, the breach of 

which constitutes "fault" under 2315. Article 667 is found i n  Tit le I V  

Book I1 of the C i v i l  Code, which is  enti t led "Of Predial Servitudes." 

Article 666-669 are found i n  Chapter 3, "Of Servitudes Imposed by Law." 

Article 666 states: 

various obligations toward one another . . and those are the obligations 

described i n  the fol  1 owing a r t i  cl es I' 

"The law imposes upon the proprietors of land 

When viewed i n  this context, Article 667 may be considered t o  

establish a servitude, or charge upon the land i n  favor of adjoining 

lands. The violation of such servitude o r  charge is by definition an 

interference w i t h  the property rights of another and t h u s  per se illegal . 
State negatively, Article 667 appears t o  be a limitation of the r i g h t  of 

ownership, and any breach of its premises authorized by the landowner 
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constitutes an unlawful interference by h i m  w i t h  the property rights of 

his neighbors, whether o r  not the activity is done i n  good faith or i n  

the most careful manner. 

attached t o  the ownership of the land and t o  that extent is  no t  personal 

b u t  i s  real. 

Furthermore, the obligation i s  one which i s  

The first  really clear use of this analysis by the Courts i s  found 
42 

i n  Hero Land Company v. Texaco. In that case Texaco obtained a servitude 

from Alsue Corporation, along the l ine separating Alsue's property from 

that of the plaint i f f ,  Hero. 

gas pipeline i n  the middle of the servitude, r u n n i n g  parallel w i t h  the 

property l ine,  only 15 feet from Hero's property. 

the lawfulness of the servitude; the r i g h t  of Texaco t o  construct the 

l ine,  nor the manner of its operation, b u t  contended that the close 

proximity of the pipeline caused damage by diminishing the value of i t s  

property. T h i s  diminut ion was said t o  occur because of the danger of 

explosion created by the presence of the pipeline. The lower court 

Texaco then constructed a h i g h  pressure 

Hero d i d  not question 

dismissed the case on an exception of no cause of action, which was 

affirmed by the Court of Appeal. Writs were granted by the Supreme 

Court which dealt w i t h  the question i n  the following way: 

Does the construction of a hazardous h i g h  pressure 
gas pipeline adjacent to  and w i t h i n  fifteen feet  of 
the property 1 ine separating continguous estates give 
rise t o  an action for damages caused by this proximity 
which impairs the market value and fu l l  use of the 
neighboring est.ate? The question i s  res novo i n  this 
Court. The legal principles s e t  for th  i n  Article: 667, 
668 and 2315 of the C i v i l  Code are relied upon t o  sustain 
the cause of action . . . 
. . . A suit for damages instituted as a result of a 
proprietor's violation of the obligation imposed upon 
h i m  by Article 667 of the C i v i l  Code is not a tort 
action i n  the sense that deliction i n  i t  usual 
connotation i s  a necessary element. 
Realty Co. , 252 La. 502, 211 So.2d 627 (1968) KcCaleb, 
J. , concurring . 

Craig v. Montelepre 
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As expressed i n  the A r t i c l e ,  the p r i n c i p l e  i s  a 
l i m i t a t i o n  the law imposes upon the r i g h t s  of 
propr ie tors  i n  the use o f  t h e i r  property. 
a species o f  legal  servitude i n  favor of neighboring 
property, an expression o f  the p r i n c i p l e  of s i c  utere. 
An a c t i v i t y ,  then, which causes damage t o  a neighbor's 
property obl iges the actor  t o  repa i r  the damage, even 
though h i s  act ions are prudent by usual standards. It 
i s  not the manner i n  which the a c t i v i t y  i s  car r ied  on 
which i s  s ign i f i can t ;  i t i s  the fact  t h a t  the a c t i v i t y  
causes damage t o  a neighbor which i s  relevant. 
Travelers Insurance Company, 259 La. 1, 249 So. 2d 181 
(1971). 
stated, a doctr ine o f  s t r i c t  l i a b i l i t y  which does not  
depend upon de l i c t ion .  
supra; Gotreaux v. Gary, 232 La. 373, 94 So.2d 293 
(1957); Fontenot v. Magnolia Petroleum Co., 227 La. 866, 
80 So.2d 845 (1955); Devoke v. Yazoo & M.V.R. Co., 211 La. 
729, 30 So.2d 816 (1947). 

I t  i s  

Chaney v. 

The a r t i c l e  expresses, as t h i s  Court has o f ten  

Craig v. Montelepre Realty Co., 

It does not  fol low, however, t h a t  A r t i c l e  667 i s  
the only basis upon which neighbors may seek redress 
f o r  damages caused by propr ie tors  i n  the v i c i n i t y .  
A r t i c l e  2315 niay also serve as a basis f o r  recovery 
under appropriate circumstances. But when t h i s  
au thor i ty  i s  r e l i e d  upon, f a u l t  must be proven. 
A r t i c l e  231 5 contemplates responsi b i l  i ty founded 
on f a u l t ,  namely, negligence o r  in ten t iona l  mis- 
conduct, inc lud ing abuse o f  r igh ts .  The not ion 
o f  f a u l t  i n  t h i s  context i s  conduct which v io la tes  
the standard o f  reasonableness i n  the comnuni ty, an 
a c t  t h a t  a carefu l  and prudent person would not  
undertake. By contrast, recovery under A r t i c l e  667 
may be granted despite the reasonableness and 
prudence o f  the propr ie to r ' s  conduct, when the work 
he erects on h i s  estate causes damage t o  h i s  neighbor. 
Lombard v. Sewerage & Water Board, 284 So.2d 905 
(La. 1973). 

Recently i n  H i l l a r d  v. Shuff, 260 La. 384, 256 
So.2d 127 (1972), t h i s  Court restated, as a un iversa l ly  
accepted r u l e  o f  law, the r i g h t  o f  the owner.of property 
t o  conduct thereon any lawfu l  business not  per se a 
nuisance, as long as the business i s  so conducted t h a t  i t  
w i l l  no t  unreasonably inconvenience a neighbor i n  the 
reasonable enjoyment o f  h i s  property. 
however lawful,  must be conducted w i t h  due regard t o  the 
r i g h t s  o f  others, and no one has a r i g h t  t o  erect  and 
maintain a nuisance t o  the i n j u r y  o f  h i s  neighbor even 
i n  the pursu i t  o f  a lawfu l  trade, o r  t o  conduct a business 
on h i s  own land i n  such a way as w i l l  be i n ju r i ous  o r  
o f fens ive t o  those res id ing i n  the v i c i n i t y .  See also 
Devoke v. Yazoo & M.V.R. Co., supra. A r t i c l e  668 o f  the 
C i v i l  Code, i n  substance, embodies the same pr inc ip le .  

But every business, 
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The law, therefore, f ixes the responsibil i ty of 
proprietor t o  his neighbor, and Texaco is  a proprietor 
and Hero is  i t s  neighbor, w i t h i n  the contemplation of 
Article 6E7. Sa l te r  v. B.W.S. Corporation, Inc., 290 
So.2d 821 (La. 1974). T h u s ,  the only issue presented 
here is  whether the allegations of this pet i t ion are  
suff ic ient  in law to  establish tha t  the Heros have been 
damaged by the ins ta l la t ion  of the pipeline by Texaco 
i n  i t s  servitude. If  fac ts  are  alleged which would, 
as c matter of law, consti tute damage to  the Hero property 
caused by Texaco's ins ta l la t ion  and maintenance of the 
l ine ,  the p e t i t i o n  states a cause of action. 
although Texaco may use i t s  property (servitude) as i t  
sees f i t ,  i t  can not make any work on i t  which may deprive 
Hero of the l i be r ty  of enjoying i ts  own, or  which may cause 
damage to  Hero. La. C i v i l  Code a r t .  667.43 

For, 

The apparent rigorousness of this opinion, which on i t s  face seems 

to  indicate any ac t iv i ty  however lawful and safe which injures or  diminishes 

thz value of adjacent lands m i g h t  give rise to  l i a b i l i t y  was tempered 

somewhat by the subsequent per curiam opinion of the court, denying an 

application for  rehearing. 

The appl ication fo r  rehearing argues tha t  Jeansonne 
v. Cox, 233 La. 251 96 So.2d 557 (1957) i s  contrary t o  
our holding i n  this case. Apparently, defendants mis- 
understand the consequences of our opinion.  
not held tha t  allegations of damage based upon a 
depreciation of land value hPrallse cf ordinary constructions 
and ac t iv i t i e s  on a neighbor's property necessarily s t a t e  
a cause o f  action. The opinion has he ld  t h a t  al legations 
tha t  the maintenance cf an u l  tra-hazardous construction on 
defendant's servitude has caued them damage does under 
the factual allegation s t a t e  a cause of action. We have 
remanded for  t r i a l  on the merits t o  determine if  the proof 
i n  support o f  these allegations en t i t l ed  p la in t i f f  t o  
recovery of damages for the f a u l t  of defendant under the 
theory of abuse of r i g h t  as expressed by La. C i v i l  Code 
Arts. 667 and 668. 

We have 

(Emphasis of the Court)44 

The per curiam seems t o  d i s t i n g u i s h  the holding i n  this case from 

e a r l i e r  cases which s t i l l  viewed the cause of action as del ic tual ,  on 

the grounds that  the "work" was ultrahazardous. I t  i s  not a t  a l l  cer ta in ,  

however, t h a t  the Coiirt has limiting the application o f  Article 667 t o  

those cases i n v o l v i n g  ultrahazardous works. A t  best, i t  can only be 
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sa id  t h a t  A r t i c l e  667 i s  c l e a r l y  appl icable when the a c t i v i t y  i s  u l t r a -  

hazardous, not  t h a t  the A r t i c l e  w i l l  not  be appl ied when the work i s  not  

ultrahazardous. 
45 

A duty s i m i l a r  t o  t h a t  imposed on the landowner by A r t i c l e  667 i s  

found i n  A r t i c l e  660. 

It i s  a servi tude due by the estate s i tua ted  below 
t o  receive the waters which run na tu ra l l y  from the 
estate s i tua ted  above, provided the indust ry  of man 
has no t  been used t o  create t h a t  servi tude ... 
The propr ie to r  above can do nothing whereby the 
natura l  servi tude due by the estate below may be 
rendered more burdensome. 

This "Servitude o f  Drain'' has the e f f e c t  of imposing absolute 

l i a b i l i t y  on the owner o f  a dominant estate i f  he in ter feres w i th  the 

natura l  f low o f  waters across h i s  land o r  otherwise construct  works o r  

engages i n  a c t i v i t i e s  which make the burden on the lower estate more 

onerous. I n  one case, a defendant mineral lessee a1 lowed s a l t  water t o  

escape i n t o  a natura l  drain. The water ran onto p l a i n t i f f ' s  land and 

damaged it. The p l a i n t i f f  was allowed t o  recover because the defendant 

had made the natura l  d ra in  "more burdensome" by a l lowing the s a l t  water 
46 

t o  enter it. 

The p roh ib i t i on  i n  A r t i c l e  660 against  rendering the dra in  "more 

burdensomen i s  much broader than t h a t  of A r t i c l e  667, but  the theoret ica l  

basis f o r  recovery i s  the same. Recovery based on A r t i c l e  660 does not  

requi re  reso r t  t o  A r t i c l e  2315, and may be made without showing " f a u l t "  

on the p a r t  o f  the defendant. The r e s u l t  i n  both cases I s  the same, 

Le . ,  s t r i c t  l i a b i l i t y  on the property owner based on pr inc ip les  of 

property law for  a l l  damage caused by a v i o l a t i o n  o f  the A r t i c l e .  

The courts have not  been w i l l i n g ,  under A r t i c l e  660 t o  engage i n  

any s i g n i f i c a n t  i nqu i r y  as t o  the reasonableness o r  soc ia l  u t i l i t y  of 
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the a c t i v i t y  complained of. The reso lu t ion  o f  disputes under A r t i c l e  

660 have almost un iversa l l y  been approached as a matter o f  property law 

w i t h  i t s  t r a d i t i o n  o f  absolutism, when a v i o l a t i o n  o f  r i g h t s  i s  a t  

issue. Whether o r  t o  what extent  the cases establ ish ing and regulat ing 

l i a b i l i t y  under A r t i c l e  660 may become merged w i th  those invo lv ing  
47 

A r t i c l e  667 i s  uncertain. 

The problem has been rendered more confused by the case o f  La Croix -- 
48 - 

e t .  a l .  vs. Travel lers  Indemnity Company invo lv ing  a s i t u a t i o n  where 

ce r ta in  sewer l i n e s  owned by the Town o f  Winnf ie ld backed up and flooded 

the home o f  the p l a i n t i f f s .  The lower cour t  had found the town negl igent 

i n  the operat ion o f  thc system and tha t  t h i s  negligence had caused the 

f lood ing  o f  the p l a i n t i f f s '  houses from the sewers. On appeal the 

defendant ( the  insurer  of the town) contended the record d i d  no t  support 

the f i nd ing  o f  negligence. The cour t  of appeals, reviewing the record, 

agreed w i th  the defendant but  imposed l i a b i l i t y  on the basis o f  A r t i c l e  

667 expla in ing i t s  reasons as f o l  lows : 

Although we f i n d  these fac ts  do no t  support a 
f i nd ing  o f  negligence, we do f i n d  the t r i a l  
judge proper ly found the p l a i n t i f f s  suf fered 
damages which were caused by the sewer backing 
up. Further, the evidence c l e a r l y  warrants 
imposi t ion o f  l i a b i l i t y  on the basis o f  
v i o l a t i o n  of La.C.C.Art. 667 as in te rpre ted  
i n  Sharon v. Connecticut F i r e  Insurance 
Company and Carr v. City o f  Baton Rouge, 
supra.. . . 

I n  Carr v. City of Baton Rouge, supra, 
(decided a f te r  the lower cour t  judgment i n  
the case before us), the cour t  found: the 
respons ib i l i t y  f o r  the operation and mainte- 
nance of the sewer system devolved upon the 
mun ic ipa l i t y  which was the "propr ietor" ;  
the "works" ( the  main sewer l i n e )  was an 
a c t i v i t y  o f  the propr ie tor ;  p l a i n t i f f s  were 
"neighbors" who suffered damage caused by 
the malfunctioning o f  the "p ropr ie to r ' s "  
sewer system; and p l a i n t i f f s  were e n t i t l e d  
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t o  recover f o r  damage i n f l i c t e d .  Under the 
facts,  the cour t  concluded t h a t  even i n  the 
absence of negligence on the p a r t  o f  the town, 
p l a i n t i f f s  were e n t i t l e d  t o  recover under 
A r t i c l e  667. See Lombard v. Sewerage and 
Water Board of New Orleans, 284 So.2d 905 
(La. 1973). 

The p l a i n t i f f s  had a lso asked f o r  damages f o r  the diminut ion o f  the 

value of t h e i r  property, r e l y i n g  upon the Hero Case, and an award for 

t h i s  had been given by the lower court.  The appel late cour t  se t  aside 

the award fo r  t h i s  element of damage (even though i t  found the evidence 

"persuasive" t h a t  some diminut ion i n  value had been suffered i n  the 

market value o f  the property) i n te rp re t i ng  Hero's holding as fol lows: 

However, we f ind  the sewer system was no t  an " u l t r a  
hazardous construct ion" as tha t  term i s  used i n  the 
Hero Lands case. 
the jurisprudence w i t h  respect t o  an award for  
diminut ion o f  property value under La.C.C. A r t .  667, 
we f i n d  such an award i s  without sound legal  basis 
and t h a t  por t ion  o f  the judgment i s  reversed. 

I n  view of our appreciat ion o f  

A w r i t  was appl ied f o r  the the Supreme Court. The cour t  refused t o  

grant  i t  by a per curiam opinion s tat ing:  

"on the fac ts  found by the cour t  o f  appeal, 
the r e s u l t  i s  correct." 

Just ices Dixon and Dennis dissented on the grounds tha t  

"the w r i t  should be granted t o  c la r i f y ,  i f  we can, 
Hero Lands vs. Texaco Inc.  and the per curiam on the 
denial of rehearing. 
Hero does no t  requi re  u l t r a  hazardous a c t i v i t y  before 
the neighbors can recover loss o f  value by a 667 
v i  o 1 a t  i on . I' 

I f  anything i s  c lear,  i t  i s  t h a t  

It i s  s i g n i f i c a n t  t ha t  the cour t  o f  appeals found t h a t  l i a b i l i t y  

ex is ted i n  the case even i n  the absence o f  a showing o f  negligence under 

A r t i c l e  667 and r e s t r i c t e d  Hero (and the s ign i f icance o f  u l t r a  hazardous 

a c t i v i t i e s )  t o  damages f o r  diminut ion i n  value t o  the land (as dist inguished 

from "physical" i n j u r y ) .  Whether the per curiam re jec t i ng  the app l ica t ion  
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for the w r i t  confirms t h i s  i s  not  c e r t a i n  and re l iance upon the cour t 's  

reasons f o r  re fus ing  such appl i ca ti ons i s a1 ways dangerous. However, 

u n t i l  the matter i s  c l a r i f i e d ,  one must assume t h a t  any i n j u r y  may be 

brought under A r t i c l e  667 without regard t o  whether the a c t i v i t y  i s  

u l t r a  hazardous i f  i t  can be traced t o  an a c t i v i t y  the courts can construe 

as a "work" on the premises. 

Whether l i a b i l i t y  ex i s t s  for  damages caused by an a c t i v i t y  on land, 

a t  1 east i f i t i s characterized as "u1 trahazardous , 'I w i  11 probably be 

answered s i m i l a r l y  whether one approaches the question as a v i o l a t i o n  o f  

A r t i c l e s  667 o r  2315. There are, however, s i g n i f i c a n t  impl icat ions 

inherent i n  the r e s o r t  t o  A r t i c l e  667 as t o  who i s  responsible f o r  the 

damage, as wel l  as the remedies which are avai lable f o r  the v ind ica t ion  

o f  the p l a i n t i f f ' s  r i g h t s  which are discussed l a t e r .  

D. Part ies L iab le  

1. Sol idary L i a b i l i t y  

Under t r a d i t i o n a l  t o r t  o r  del i ctual  p r i nc ip les  , a person i s  1 i dble 
I 

not only f o r  h i s  own acts t h a t  cause damage but also f o r  the acts o f  

those who, i n  the course and scope o f  t h e i r  employment by him, cause 
49 

damage t o  others. S imi la r ly ,  a l l  who ass i s t  the person i n  causing 
50 

damage t o  another are also l i a b l e  t o  the damaged party. This l i a b i l i t y  

i s  termed "sol idary." S o l i d a r i t y  i s  somewhat equivalent t o  the j o i n t  and 

several l i a b i l i t y  o f  the comnon law. Each so l idary  debtor i s  separately 

bound t o  pay the e n t i r e  damages. If a par ty  who i s  bound 
51 

so l ido i s  

forced t o  pay the e n t i r e  amount, he i s  e n t i t l e d  to cont r ibu t ion  from the 

other so l idary  obl igors f o r  t h e i r  v i r i l e  por t ion o f  the debt. 
52 

0 A dangerous imp l ica t ion  t o  land owners not y e t  f u l l y  developed 

resu l t s  from the determination that,  whi le a v i o l a t i o n  o f  A r t i c l e  667 
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may give r i s e  t o  an ac t ion  i n  t o r t  under A r t i c l e  2315, the dut ies imposed 

by A r t i c l e  667 are servitudes upon the land, and thus a lso rea l  ob l igat ions 

owed by the land 's  propr ie tor .  

The matter has become somewhat more clouded as a r e s u l t  o f  Act. 602 

o f  1975 whi ch prov i  des : 

A. 
r e s p o n s i b i l i t y  which may be imposed on an agent, 
contractor,  o r  representat ive by reason o f  the 
responsi b i  1 i t y  o f  p ropr ie to rs  under A r t i c l e  667 
o f  the Louisiana C i v i l  Code sha l l  be l i m i t e d  
so le l y  t o  the ob l i ga t i on  o f  such agent, contractor,  
o r  representat ive t o  ac t  as the surety o f  such 
p rop r ie to r  i n  the event the propr ie to r  i s  he ld  t o  
be responsbile t o  h i s  neighbor f o r  damage caused 
him and r e s u l t i n g  from the work o f  such agent, 
contractor,  o r  representative, and only  i n  the 
event the propr ie to r  i s  unable t o  s a t i s f y  any 
c la im a r i s i n g  out  o f  such damage. The agent, 
contractor', o r  representative who i s  responsible 
f o r  damages, as l i m i t e d  by t h i s  Section, sha l l  
have a r i g h t  o f  ac t ion  against the propr ie to r  
f o r  any damages, costs, loss or expense which 
he may s u f f e r  i n  h i s  capacity as the surety o f  
the propr ie tor .  

I t  i s  the pub l ic  po l i cy  o f  the s ta te  tha t  the 

. 

6. Nothing i n  t h i s  Section sha l l  be construed t o  
r e l i e v e  a contractor  o f  any l i a b i l i t y  which he 
may incu r  as a r e s u l t  of h i s  own negligence o r  
the improper performance o f  the work performed 
under the construct ion contract. 

This recognizes primary respons ib i l i t y  f o r  the v i o l a t i o n  o f  A r t i c l e  

667 res ts  upon the propr ie tor .  I t  s t i l l  leaves one the problem o f  whether 

respons ib i l i t y  f o r  the contractor 's  act ions may be d i r e c t l y  and p r imar i l y  

imposed upon him under A r t i c l e  2315. 

There i s  respect ib le  au thor i ty  t o  support the proposi t ion t h a t  a 

landowner who grants t o  another the r i g h t  t o  conduct an a c t i v i t y  which 

resu l t s  i n  a v i o l a t i o n  o f  A r t i c l e  667 w i l l  be l i a b l e  f o r  damages caused 

by the a c t i v i t y ,  even though the Srantee i s  a lessee, servi tude owner, 

o r  independent contractor,  f o r  whom, under t r a d i t i o n a l  t o r t  doctrine, 
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the owner would o r d i n a r i l y  not be responsible. This i s  also c lear ly,  

although i m p l i c i t l y  recognized i n  Act 602 o f  1975 discussed above, 

making the contractor 'la surety" o f  the pr inc ipa l  i f  h i s  a c t i v i t i e s  

v io la te  A r t i c l e  667. There is ,  admittedly, some author i ty  f o r  the 

proposit ion t h a t  i f  the a c t i v i t y  could have been conducted i n  a prudent 

and lawful manner which would not v io la te  A r t i c l e  667, the landowner i s  

not responsible f o r  the actions o f  h i s  lessees o r  others on the land 
53 

wi th  h i s  permission and not act ing as hi-s agent. The d is t inct ion,  

although somewhat indef in i te ,  appears t o  be based upon the idea t h a t  

where the a c t i v i t y  can reasonably be conducted i n  a manner t h a t  would 

not v io la te  the a r t i c l e ,  the landowner may assume h i s  contractor o r  

lessee w i l l  stay w i th in  those bounds and tha t  if, i n  fact, he conducts 

the a c t i v i t y  i n  such a manner as t o  cause i n j u r y  t o  the neighbor, the 

landowner w i l l  not  be responsible because the actions were both unforseeable 

and unauthorized. Whether the Owner could escape t h i s  responsi b i  1 i ty as 

against the actions o f  a contractor i s  uncertain i n  l i g h t  o f  the act 

j u s t  discussed. 

I n  any event, a very plausible case can be made t h a t  the Owner o f  

land w i l l  be l i a b l e  f o r  damages which r e s u l t  .to h i s  neighbors o r  the 

publ ic generally, i f  the cause o f  act ion can be f i t t e d  within the anbit 

o f  A r t i c l e  667, without regard t o  whether the a c t i v i t y  i s  conducted by 

an independent contractor, lessee o r  servitude owner. Furthermore, i f  

such responsi b i  1 i ty attaches, the landowner w i  11 a1 so be responsible j, 
sol ido f o r  the e n t i r e  amount. 

54 

2. The E f fec t  o f  Un i t i za t i on  

The Louisiana Conservation Act the provisions o f  which have been 
55 

56 
extended by the Legislature t o  the development o f  geopressured resources , 
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present a fu r the r  complication. 

R.S.  30:9 (B) provides t h a t  the Comnissioner o f  Conservation sha l l  

es tab l i sh  d r i l l i n g  u n i t ( s )  f o r  each pool o f  o i l  o r  natural  gas t o  prevent 

waste and avoid d r i l l i n g  unnecessary wells. R.S. 30:lO provides t h a t  

where separately owned t rac ts  o f  land are embraced w i t h i n  a s ing le  un i t ,  

the owners o f  the separate t rac ts  may agree t o  pool t h e i r  in te res ts  and 

develop t h e i r  lands as a s ing le  un i t ;  R.S. 30:lO (1) gives the Commissioner 

the au thor i ty  t o  requi re  the separate owners t o  pool t h e i r  i n te res ts  if 

he f inds  t h i s  necessary t o  prevent waste; R.S. 30:lO ( l ) ( b )  provides 

t h a t  tE,e propor t ion o f  production a l located t o  each owner i s  considered 

as i f  i t  had been produced by a wel l  d r i l l e d  on h i s  t r a c t .  The next 

s rbsection, R.S. 30:lO ( l ) ( c ) ,  states tha t :  

I n  the event pool ing i s  required, the cost o f  development 
and operation of the pooled u n i t  chargeable by the operator 
t o  the other in terested owners sha l l  be l i m i t e d  t o  the 
actual  reasonable expenditures required for  t ha t  purpose, 
inc lud ing  a charge f o r  supervision. I n  the event o f  a 
dispute r e l a t i v e  t o  these costs, the Comnissioner sha l l  
determine the proper costs, a f t e r  not ice t o  a l l  in te res ted  
persons and a hearing. 

Is the e f f e c t  o f  these provisions t o  make a l l  landowners w i t h i n  a 

u n i t  l i a b l e  f o r  damages a r i s i n g  from the operation o f  u n i t  f a c i l i t i e s  by 

the Un i t  operator? To res ta te  the question more concretely, i f  A and B 

are lessees whose t r a c t s  have been uni t ized, i s  A l i a b l e  f o r  damages 

caused by a wel l  which i s  operated by B on B ' s  property? Does i t  make 

any d i f ference whether A d i d  no t  agree t o  the u n i t i z a t i o n  which i s  

forced on him by order o f  the Comnissioner o f  Conservation? 

The i n i t i a l  response i s  t ha t  A should no t  be held l i a b l e  because he 

d i d  no t  cause, nor could he prevent, acts which d i d  not  occur on h i s  

property by a person over whom he had no contro l ,  and who i s  appointed 

operator by the Commissioner. On the other hand, A i s  benef i t ing  from 

the production on B ' s  property. Should he not also bear h i s  share o f  
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the risk tha t  B undertakes i n  d r i l l i n g  for their  mutual benefit, especially 

as t o  innocent t h i r d  parties who are in jured?  

I t  is doubtful  t ha t  R.S. 30:9 and R.S. 30:lO were ever intended t o  

grant a cause of action against  the owners of tracts subject t o  a unitization 

order for the operator's actions. R.S. 30:lO (A) (1) (c)  provides tha t  

the landowners must share the cost of development and operation of the 

u n i t ,  and tha t  i n  the event an agreement cannot be reached, the Comnissioner 

shall determine the proper costs. I t  i s  unlikely t h a t  "costs" were 

intended t o  include damages t o  t h i r d  parties caused by the operator o f  

the well. 

gome cases, however, have seemingly construed R.S. 30:lO ( l ) ( b )  as 

having the effect of creating a j o i n t  venture on the pa r t  of the lessees. 
57 

In Mire v. Hawkins, the court stated: 

"When a d r i l l i n g  u n i t  is created and the separate 
interests therein are forced pooled .. the effect 
i s  t o  convert the separate interests w i t h i n  the 
u n i t  in to  a c o m n  interest  so far as the development 58 
of the u n i t  and the d r i l l i n g  of the well is concerned." 

' 

The Court went on to say t ha t  "the cooperative effort  i n  dri l l lng 

the we1 1 . . should be an exercise bf the mineral servitude of each 

- Owner ... regardless of where the well is located ...It (author's emphasis). 
59 

By using this language and a t t r ibu t ing  the act of d r i l l i n g  t o  the cooperative 

efforts o f  each Owner, the court comes very close t o  the classic definition 

of *a joint  venture. Damages caused by one j o i n t  venturer are assessable 

against a l l .  1 

Even more explicit  language was employed i n  Superior O i l  Co. v. 
60 6 

Humble O i l  and Refining Company. There, p la in t i f f  drilled a producing 

well af ter  which the defendant petitioned for a uni t izat ion order which 

was granted by the Comnissioner. The plaint i f f  sued for reimbursement 

of the defendant's pro rata  share of the development costs i n  cash. The 
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defendant argued t h a t  the p l a i n t i f f  could on ly  recover the costs from 

production, and could not force the defendant t o  pay i n  cash. 
I 

I n  g iv ing  judgment f o r  the p l a i n t i f f ,  the cour t  said:  

"The requirement o f  con t r ibu t ion  should no t  be a f fec ted  
by the f a c t  t h a t  the wel l  was already i n  existence. The 
operator should no more be required t o  finance the j o i n t  
enterpr ise i n  the one case than i n  the other. 
respect, when the defendant requested u n i t i z a t i o n  o f  
the we l l  already successful ly completed by p l a i n t i f f ,  

I n  t h i s  

i n  e f f e c t  i t  became a j o i n t  adventurer"61 (author 's 
emphasis). 

This i s  the normal case, where the non-operating owner j o i n s  i n  the 

app l ica t ion  f o r  a u n i t i z a t i o n  order. But what i f  the non-operating 

owner does not  want t o  j o i n  h i s  i n t e r e s t  o r  i n v o l u n t a r i l y  un i t i zed  by 

the ;ommissioner? I f  the courts a lso deem t h i s  a j o i n t  operation, the 

non-operating landowner would be t reated as a j o i n t  adventurer, against 

h i s  w i l l ,  because of the order o f  the Commissioner o f  Conservation. 

This r e s u l t  i s  not  necessar i ly  mandated by the cases. The cour t  i n  

Superior - O i  1 speci f i cal  l y  1 i m i  ted i t s  holding t o  where the non-dri 11 i ng 

owner has demanded the un i t i za t ion ,  bu t  i t  i s ,  a possible i n te rpo la t i on  

f rom the above cases. I n  the proper s i tua t ion ,  a c r e d i b l e  agrument 

could c e r t a i n l y  be made t h a t  the n o n d r i l l i n g  landowner o r  lessee should 

be held l i a b l e  f o r  damages caused by the f a u l t  of the operator of the 

u n i t  on the theory t h a t  the two were j o i n t  adventurers. 

On the other hand, the courts might we l l  r e j e c t  the idea tha t  

1 essees whose in te res ts  have been i nvol un ta r i  l y  uni ti zed are j o i n t  

adventurers on the grounds tha t  there was no voluntariness t o  t h e i r  

undertaking. But what then i s  the nature o f  t h e i r  re la t ionsh ip?  Cer ta in ly  

the cases and the statutes a t  very 

of the u n i t  and i t s  f a c i l i t i e s .  

east ind ica te  they are "co-owners" 
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If the ideas expressed i n  Mire v. Hawkins are pursued t o  t h e i r  

l o g i c a l  conclusions - That the "owners" o f  each t r a c t  become a f t e r  

u n i t i z a t i o n  e i t h e r  j o i n t  ventures o r  "co-owners" o f  the u n i t  ( the 

l a t t e r  being, i n  the authors' opinion, the most commonly held view i n  

the o i l  and gas indus t ry  and the assumption upon which the industry has 

general ly operated) i t  i s  not d i f f i c u l t  t o  postulate t h a t  A r t i c l e  667 

w i l l  impose upon the u n i t  owners r e s p o n s i b i l i t y  t o  the pub l ic  f o r  the 

adverse consequences of un i t i zed  operations on the ground t h a t  they are 

"propr ietorsn o f  the uni t .  

Furthermore, the c l a s s i f i c a t i o n  o f  the a c t i v i t y  as "u1 trahazardous" 

indicates t h a t  the owner o f  the mineral r i g h t s  which are uni t ized, whether 

landowner o r  servitude owner, w i l l  be responsible f o r  the actions o f  

h i s  lessee, i f  such a c t i v i t i e s  cause damage t o  t h e i r  neighbors. 

It i s  t rue  t h a t  t o  reach t h i s  conclusion one must extend the p r inc ip les  

which have been previously discussed f a r  beyond the l i m i t s  w i t h i n  which 

they have been applied. That a landowner who had leased h i s  land f o r  

mineral explorat ion might be responsible f o r  the actions o f  the u n i t  

operator who i s  conducting operations on land f a r  away, merely because 

h i s  land has been uni t ized, without h i s  consent and perhaps over h i s  

objection, does not appear t o  comport w i th  conventional concepts o f  

j us t i ce .  However, i n  the authors' opinion, i t  i s  a r e s u l t  which may 

l o g i c a l l y  be said t o  fo l l ow  from e x i s t i n g  jurisprudence, and a t  best one 

can envision l i t i g a t i o n  w i t h  i t s  attendent uncertaint ies and expense as 

a rea l  p o s s i b i l i t y .  

The trend toward expanding absol Ute 1 i abi 1 i ty and characteri  z i  ng 

r e s p o n s i b i l i t y  f o r  a c t i v i t i e s  conducted on land as being an ob l i ga t i on  

o f  ownership, renders i t  much more important f o r  the lessor t o  assure 
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himself that  h i s  lessee i s  f i n a n c i a l l y  responsible and adequately insured. 

A continuation o f  the trend may wel l  cause lessors o f  mineral r i g h t s  

t o  i n s i s t  upon much greater control over the r i g h t  o f  the lessee t o  make 
62 

subleases o r  other transfers than has been the custom i n  the past. 

3.  

Louisiana follows the welt se t t l ed  r u l e  that, ord inar i ly ,  the 

negligence o f  an independent contractor does not obl igate h is  employer 

for  damages. 

Negl i gence of Independent Contractors 

63 
However, i t  must be remembered tha t  an independent contractor 

who causes damages without 

a c t i v i t y  can be c lass i f i ed  

assurance tha t  contractors 

of the resource zre both f 

negligence may bind h i s  pr inc ipa l  i f  the 
64 

as a v i o l a t i o n  o f  A r t i c l e  667. 

and subcontractors who engage i n  the development 

nancial ly responsible and adequately insured 

Consequently, 

becomes not only a matter of prudent business judgment but a v i r t u a l  

necessity. 

E. Defenses 

The t radi t ional  t o r t  defenses o f  contr ibutory negligence and assumption 
65 

of r i s k  may, i n  proper circumstances, operate as a bar t o  recovery. 

These defenses are seldom avai lable where adjacent landowners have been 

damaged , however, because these landowners w i  11 not have been con t r i  butor i  l y  

negligent. Simply by acquir ing land i n  the area, landowners w i l l  not be 

presumed t o  have "assumed the r i s k "  o f  damages caused by the f a u l t  o f  

operators. Similarly, estoppel pr inc ip les will not  be applied. According, 
66 

the t r a d i t i o n a l  defenses t o  a tort action, though recognized i n  Louisiana, 

have 1 i t t l e  appl i c t i o n  t o  type of cases presently under consideration. 

F. The Rel ie f  Available t o  the In jured Party 



130 

1. Damages 

Ord inar i ly ,  an i n ju red  par ty  w i l l  receive money damage t o  compensate 

f o r  i n j u r i e s  suf fered as a r e s u l t  o f  the in ten t iona l  o r  negl igent acts 

o f  another. I n  comnenting on t h i s  one cour t  has said: 

I n  awarding property damages t o  a par ty  who has 
been in ju red  through the lega l  f a u l t  o f  another, 
the primary ob ject ive i s  t o  restore the i n ju red  
par ty  i n  as near a fashion as possible t o  the 
s ta te  i n  existence a t  the time immediately 
preceding the in ju ry .  67 

Assessing the amount o f  damages recoverable i n  a spec i f i c  instance 

can be very d i f f i c u l t .  Louisiana courts have general ly used three basic 

formulas t o  determine quantum: i f  possible, the cost o f  res to ra t ion  i s  

awarded; i f  the damaged property cannot be adequately repaired, the 

d i f ference i n  the value o f  the property preceding and subsequent t o  the 

damage i s  awarded; o r  t h i r d l y ,  i f  t h i s  amount cannot be f a i r l y  determined 

o r  i f  the cost  o f  repai rs  exceeds the value o f  the th ing  damaged, the 

award i s  equal t o  the replacement cost  less depreciat ion. 
68 

Damages which are merely speculat ive are no t  awarded, but i f  damages 

are shown t o  have occurred, the p l a i n t i f f ' s  f a i l u r e  t o  establ ish the 

exact amount o f  h i s  loss w i l l  not  preclude h i s  recovery. I n  these 

instances, the cour t  must determine the amount as best i t  can, and much 

d i sc re t i on  i s  vested i n  the t r i a l  cour t  i n  t h i s  regard. 
69 

Where there i s  

no actual physical damage t o  the property, the cour t  may award damages 

f o r  the mere invasion o f  p l a i n t i f f ' s  r igh ts ,  

award i s  r a r e l y  overturned on appeal. 

70 
and the amount o f  such 

71 
It i s  also recognized t h a t  a 

p l a i n t i f f  sometimes su f fe rs  losses over and above the physical damage t o  

h i s  property, as f o r  instance a loss o f  ren t  receipts.  Where t h i s  can 
72 

be shown these losses are a lso compensable. 

I n  add i t ion  t o  property damage, i f  personal i n j u r i e s  are involved, 

they are, o f  course, compensable. This i s  so regardless o f  whether 
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73 
recovery i s  based on regligence o r  s t r i c t  l i a b i l i t y .  Mental d is t ress  i s  

an element o f  damages, and if death should occur the damage award can be 

very high. 

property damage cases. Usually, these are r e s t r i c t e d  t o  instances 

Recovery f o r  mental d is t ress  has been allowed i n  ce r ta in  

i n  which the home o f  p l a i n t i f f  has been damaged by physical i n t r u s i o n  

caused by defendant. 
74 

I n  computing property damage awards, an economic balancing approach 

i s  taken, and the value o f  the property i s  the most t h a t  can be awarded, 

exclusive o f  mental d is t ress  o r  the showins o f  some c o l l a t e r a l  primary 

1 oss . 75 

2. I n junc t i ve  Re1 i e f  

I n junc t i ve  r e l i e f  i s  r a r e l y  ava i lab le  t o  a successful p l a i n t i f f  i n  

t o r t  actions, because, by t h e i r  very nature, these act ions invo lve 

lawfu l  a c t i v i t i e s  which have gone awry and caused harm. Courts have 

been understandably re1 uctant  t o  p r o h i b i t  1 awful a c t i v i t i e s ,  on the mere 

chance t h a t  something could go wrong and damage resu l t .  

Ear ly  cases r a r e l y  granted i n junc t i ve  r e l i e f  where damage t o  a 

neighbor's property was caused by works on land. The courts, inf luenced 

no doubt by the view t h a t  they were deal ing w i t h  a form o f  de l i c tua l  

respons ib i l i t y  under A r t i c l e  2315 he ld  t h a t  i t  was improper t o  p r o h i b i t  

a person from using h i s  own land i n  any way he saw fit, 8s long as the 
76 

"use" was lawful. Later  cases, viewing v io la t i ons  o f  A r t i c l e  667 as an 

in ter ference w i t h  the property r i g h t s  o f  the neighbor, have held t h a t  an 

i n junc t i on  may be avai lab le t o  a landowner who i s  o r  may be damaged by 

works on neighboring property. 
77 

For an i n junc t i on  t o  issue, the p l a i n t i f f  must show tha t  i r reparable 

i n j u r y ,  loss,  o r  damage may otherwise occur. The Court balances the 

i n te res ts  involved, and i f  i t  f inds  t h a t  neg l i g ib le  fu r the r  harm w i l l  
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occur, that  money damages w i  11 adequately compensate the plaint i f f ,  or  

that  a disproportionate harm would result from the issuance of an injunction, 

injunctive relief will be denied and monetary damages alone will be 

awarded. 

action i s  based on Article 667, 669, or 660. 

78 
The approach i s  apparently the same whether the cause of 

79 
A1 though i t  must also be 

said that there appears t c  be substantial support by some members of the 

Supreme Court for the proposition that  i f  a violation of Article 667 is 

a t  issue, injury is  not required to  be shown. Again this is  based upon 

the traditional absolutism attached t o  property rights. An interference 

w i t h  one's rights o f  ownership i s  per se unlawful and demonstrable 

injury need not be shown t o  p r e v e n t  i t .  

G.  Prescription 

Article 3457 o f  the C i v i l  Code defines prescription as "a manner o f  

. . . discharging debts by the effect of time . . ' I  Article 3528 further 

s ta tes  that: 

The prescription which operates a release from 
debts, discharges the debtor by the mere silence 
of the creditor during the time fixed by law, 
from a1 1 actions, real or personal , which might  
be brought  against him. 

Prescription functions similarly t o  "Statutes of Limitation" a t  the 

comnon law, although, there is a theoretical difference i n  the two 

concepts. In C i v i l  Law doctrine, the effect  of prescription is  the 

discharge o f  the obligation owed by the debtor, rather than merely 

barring the creditor from asserting his claim. 
80 

The prescriptive period for actions based on Article 2315 is  one 
81 

Similarly, actions for damages brought under Article 667 have year. 

been held prescribe i n  cne year, because cf the similarity between these 
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82 
ac t i ons  and those based on 2315. The prescr ip t i ve  per iod f o r  compensatory 

damages begins when the i n j l i r y  becomes apparent o r  should have been 

discovered; an ac t ion  f o r  the issuance o f  an i n junc t i on  may apparently 

be brought whenever the a c t i v i t y  i s  causing damage. 

111. RECIPROCAL RIGHTS AND DUTIES OF PERSONS OWNING INTERESTS I N  THE 

SAME LAND OR RESERVOIR 

The discussion t o  t h i s  po in t  has been l i m i t e d  t o  l i a b i l i t y  f o r  

damages t o  neighboring property owners o r  the pub l ic  general ly. The 

rec iprocal  r i g h t s  and dut ies o f  the landowner, servi tude owners, lessees , 

o r  others possessing in te res ts  in, o r  r i g h t s  t o  the same property or  

mineral deposi t must a1 so be considered. 

A. 

As noted e a r l i e r ,  a landowner who wishes t o  explore f o r  and produce 

The Right  To Exp lo i t  The Resource 

deposits t h a t  under l ie  h i s  property can do so himself,  can grant a 

servi tude t o  another, o r  can lease those r i g h t s  t o  a t h i rd  person. 
83 

A r t i c l e s  6 and 8 o f  the Mineral Code allows the landowner t o  use 

h i s  property i n  the most un l imi ted manner t o  discover and produce minerals 

which under l ie  h i s  property. This r i g h t  i s  l i m i t e d  only  by A r t i c l e  10 

which provides t h a t  a person cannot deprive others with a share i n  the 

reservo i r  o f  t h e i r  r i g h t s  t o  a lso produce and enjoy the minerals. These 

A r t i c l e s  conf i rm that ,  w i th  respect t o  fugacious substances regulated by 

the Mineral Code, the “Law o f  Capture” prevai ls .  

one’s own land gives r i s e  t o  no respons ib i l i t y ,  even if drainage from 
84 

under the land o f  another occurs. 

i n ten t i ona l  misconduct o r  negl igent waste occurs. 

Lawful production on 

A r i g h t  o f  act ion w i l l  only l i e  i f  

Although there are 
85 
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no Louisiana cases so holding, the Comments t o  A r t i c l e  10 ind ica te  tha t  

negl igent a c t i v i t i e s ,  such as a blow ou t  t h a t  could have been prevented 

by due care, w i l l  give r i s e  t o  damages i n  favor  o f  those who have an 

i n t e r e s t  i n  the comnon reservoir .  
86 

B. 

A r t i c l e  22 o f  the Mineral Code provides t h a t  the owner o f  a mineral 

Concurrent Rights t o  Use the Surface 

servi tude i s  under no ob l iga t ion  t o  exercise it, but  i f  he does so, he 

i s  e n t i t l e d  t o  use only so much clf the land as i s  reasonably necessary 

f o r  him t o  conduct h i s  operations. A r t i c l e  11 provides t h a t  the landowner 

and the owner o f  mineral r i g h t s  must exercise t h e i r  respective r i g h t s  

with "reasonable regard" f o r  each other. The term "1 andowner" would 

obviously include anyone holding r i g h t s  f r o m  the landowner since he 

could grant whatever r i g h t s  he possessed (but no greater r i g h t s )  t o  

another. I n f e r e n t i a l l y  the a r t i c l e  should be appl icable t o  lessees f o r  

d i f f e r e n t  purposes such as an o i l  and gas lessee and a geopressured 

lessee. The Comments t o  A r t i c l e  11 ind ica te  t h a t  t h i s  i s  a f l e x i b l e  

standard, which i s  designed t o  permit concurrent use o f  the land by a l l  

part ies.  Thus, a n inera l  lessee may not  prevent the landowner from 

making improvements on the land, even though the lessee may su f fe r  some 

inconvenience caused by the necessary operations o f  h i s  lessee, such as 

road bui ld ing,  wel l  s i t e  preparation, slush p i t s ,  and transmission 

l ines.  

The "reasonable regard" standard, and the lessee's duty t o  ac t  as 

w i l l  no t  on ly  be applied where the 
87 

a "reasonably prudent operator," 

lease i s  s i l en t ,  but  also where the lease i s  ra ther  speci f ic .  

a lease clause which provided t h a t  the lessee had the r i g h t  " to  construct, 

mai n t a i  n , and use roads, p i  pel i nes , and/or canals thereon f o r  operations 

I n  i n te rp re t i ng  

.I___-- 
- -~ 
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hereunder -- o r  i n  connection w i th  s i m i l a r  operations - on adjo in ing lands" 

(authors' emphasis) the cour t  sa id  t h a t  the lessee's use o f  the surface 

must s t i l l  be "ordinary, customary, and reasonable. 'I Excavation o f  d i r t  

f o r  roadbui ld ing on adjacent property, was held no t  "ordinary and 

reasonable," and damages were awarded t o  the lessor. 
88 

If a lease i s  t o  be taken under circumstances where the operator 

envisions the land leased w i l l  be developed with adjacent proper t ies 

as a s ing le  co-ordinated project ,  the draftsman preparing the document 

should be carefu l  t o  ensure t h a t  such a u x i l l i a r y  r i g h t s  as may be necessary 

t o  conduct a c t i v i t i e s  on other propert ies are f u l l y  defined and c a r e f u l l y  

expressed. 

The primary s igni f icance of the l e g i s l a t i v e  determination t h a t  the 

pa r t i es '  r i g h t s  are corre la t ive,  i s  t h a t  i t  renders l a rge ly  i r r e l e v a n t  

the question o f  which r i g h t s  were created f i r s t ,  o r  whose r i g h t s  are 

derived from whom. Furthermore, these r i g h t s  apply t o  any lawful surface 

user, as f o r  instance a surface lessee. 

on t h i s  point ,  one federal cour t  has sa id t h a t  although a mineral lease 

antedated a surface oyster lease, the mineral lessee was under a duty t o  

minimize damage t o  oyster beds. 

I n  i n t e r p r e t i n g  Louisiana law 

89 

There i s  no i nd i ca t i on  t h a t  t h i s  duty t o  minimize damage, an expression 

o f  the ob l iga t ions  now imposed on the mineral r i g h t s  Owner by A r t i c l e s  

11 and 122 of the Mineral Code, i s  r e s t r i c t e d  t o  "oyster cases." The 

cor rec t  i n te rp re ta t i on  i s  t h a t  a mineral lessee, i n  exerc is ing h i s  

r i gh ts ,  must do so "reasonably," i.e., t o  minimize damage t h a t  he may 
90 

cause t o  any concurrent user c f  the surface. 

Since the Mineral Code acknowledges t h a t  the par t ies  can modify 
91 

t h e i r  re la t ionsh ip  by spec i f i c  contractual  provisions, the landowner 
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who desires t o  insure t,,at ce r ta in  a c t i v  t i e s  w i l l  be conducted only a t  

spec i f ied locat ions,  should cover these matters expressly i n  the lease. 

This also appl ies t o  the mineral r i g h t s  owner who wishes t o  insure t h a t  

he w i l l  be allowed t o  conduct h i s  operations a t  spec i f i c  locat ions on 

the property. 

One qua l i f y i ng  observation might be made t o  these conclusions. Section 

809 o f  the Geothermal Energy Resources Act provides i n  p a r t  as fol lows: 

"The respect ive r i g h t s  o f  the lessees under o i l ,  gas, 
and mineral leases and o f  the lessees under geothermal 
leases are intended t o  be compatible and t o  be exercised 
reasonably by one w i t h  due regard t o  the other. However, 
i n  the  event o f  c o n f l i c t ,  the r i g h t s  o f  the lessee under 
any o i l ,  gas, o r  mineral lease heretofore issued on lands 
as se t  f o r t h  i n  Section 804 hereof and i n  e f f e c t  on the 
e f f e c t i v e  date o f  t h i s  Chapter, sha l l  not  be diminished 
o r  l i m i t e d  by v i r t u e  o f  t h i s  Chapter o r  any provis ion? 
hereof. I' 

The l a s t  sentence, when read i n  l i g h t  o f  the f i r s t  p a r t  o f  the 

sect ion impl ies a form of primacy t o  o i l  and gas leases executed 

on o r  before the e f f e c t i v e  date o f  the Act over geopressured leases 

executed thereaf ter .  However, a f a i r  reading o f  i t s  provis ions indicates 

the purpose o f  the sect ion was not  t o  confer upon ex i s t i ng  leases greater 

r i g h t s  than they otherwise possessed. The l a s t  sentence should probably 

be viewed only  as a recogni t ion t h a t  the a c t  was not  intended t o  modify 

ex i s t i ng  r i g h t s  and, i n  substance i n  resolv ing a question as t o  the r i g h t s  

of those lessees the a c t  i t s e l f  could no t  be r e l i e d  upon as creat ing any 

l i m i t a t i o n s  t o  ex i s t i ng  r igh ts .  Since, i n  the area under discussion, the 

law appears we l l  s e t t l e d  t h a t  owners o f  property in te res ts  not  having 

exclusive enjoyment o f  the premises and recognizing tha t  others w i l l  

enjoy concurrent r i g h t s  o f  use are required t o  exercise t h e i r  r i g h t s  i n  

a manner compatible w i th  the r i g h t s  of others, i t  would appear section 

809 should not  a f f e c t  the resu l t s  o r  the conclusion t h a t  r i gh ts  o f  each 

are cor re l  a t i  ve. 
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C. Right o f  Inqress and Egress 

It has always been recognized t h a t  the owner o f  a servitude, t o  

make h i s  r i g h t s  meaningful, must be given a r i g h t  o f  reasonable en t ry  

onto the property. 

the owner thereof the r i g h t  o f  ingress and egress for  the purpose o f  

Thus, the grant ing c f  a mineral servi tude "g ive(s)  

explor ing and reducing t o  possession the minerals under the property so 

burdened." This r i g h t  must be exercised reasonably, and i f  abused 

gives the landowner a r i g h t  o f  act ion t o  c o l l e c t  damages. 

92 

Lease forms un iversa l l y  provide f o r  these r i gh ts .  The lessee i s  

s t i l l  subject  t o  the "reasonableness" standard, however, and i f  he 

abuses h i s  r i g h t  o f  passage, he i s  l i a b l e  f o r  the damage tha t  he causes. 
93 

D. Duties o f  the Grantee 

As the grantor of mineral r i g h t s  owes ce r ta in  dut ies t o  h i s  grantee, 

the grantee a lso owes rec iprocal  duties. Again, the Mineral Code i s  the 

po in t  o f  departure. 

A r t i c l e  22 states tha t  the owner o f  a servi tude i s  obliged, " inso far  

as practicable," t o  restore the surface t o  i t s  o r i g i n a l  condi t ion a t  the 

e a r l i e s t  reasonable time. 

operations need no t  be repaired. 

works constructed by him as soon as possible a f t e r  h i s  use o f  the servi tude 

has terminated. 

Damage caused t o  the land by necessary d r i l l i n g  
94 

The servi tude owner must remove the 

The servi tude owner may use only  as much o f  the surface hs i s  

reasonably necessary t o  conduct h i s  operations. 

reasonably needs, he i s  l i a b l e  t o  the landowner f o r  the excess amount 

t h a t  he has used. 

r e s t r i c t i o n s  are normally covered by the lease. 

regard'' standard should apply, not  only t o  the amount o f  land needed t o  

I f  he uses more than he 

95 
The same i s  t rue  o f  a mineral lessee, although these 

S imi la r ly ,  the "reasonable 
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conduct cderations, but  also t o  the placement o f  works; ne i ther  the 

landowner nor the owner o f  mineral r i g h t s  should be allowed t o  ignore 

the l eg i t ima te  needs o f  the other party. 

I f  the mineral r i g h t s  owner neg l igent ly  damages the property, he i s  

Presumably, "neg15gence" 
96 

l i a b l e  t o  the owner for  the damage he causes. 

includes the doctr ine o f  res ipsa l o q u i t u r  and s t r i c t  l i a b i l i t y  f o r  
97 

ultrahazardous act1 v i  t ies .  

The lessee's duty t o  res to re  the surface w i l l  general ly be covered 

i n  the lease. Q u i t e  often, the lease a lso  makes the lessee l i a b l e  f o r  

a l l  damage t h a t  i s  done t o  the property, whether caused neg l igent ly  o r  

by normal operations. These clauses w i l l  be enforced. 

i n  t h i s  regard, t h a t  the lessor, i f  he i s  a servitude owner, co r re la te  

h i s  lessee's dut ies t o  him w i t h  those he owes t o  the landowner. 

example, A r t i c l e  22 requires a servitude owner t o  restore the premise$ 

t o  i t s  o r i g i n a l  cond i t ion  "as soon as i s  p rac t i ca l  a f t e r  the use i s  

concluded." Current o i l  and gas lease forms frequently c a l l  f o r  the 

lessee t o  restore the premises t o  t h e i r  former cond i t ion  "a t  the termination 

o f  the lease." The d r i l l i n g  o f  a d ry  hole, o r  the abandonment o f  a wel l  

by a lessee who i s  otherwise maintaining h i s  lease, might very wel l  

I t  i s  important 

For 

ob l i ga te  the lessor  (servi tude owner) t o  res to re  the surface p r i o r  t o  

the time he may require h i s  lessee t o  do so. 
~ 

I f  the lease i s  s i l e n t  as t o  the lessee's duty t o  restore the 

surface, he s t i l l  has t h a t  duty as a ''reasonable operator" under A r t i c l e  

122. 
98 

The duty t o  restore the surface does not necessari ly mandate 

res to ra t i on  o f  the surface t o  i t s  o r i g i n a l  condi t ion p r i o r  t o  d r i l l i n g .  

Under e x i s t i n g  jurisprudence, inc identa l  damage t o  the surface caused by 

normal d r i l l i n g  operations conducted i n  a prudent manner do not  have t o  

be repaired by a lessee. 

presence o f  necessary slush p i t s i s  not compensable. 

For example, 1 0 s  Of So i l  f e r t i l i t y  due t o  the 
99 

L 



I f  the mineral lessee suh 

contractor,  the lessee i s  not  

the contractor  i s ,  o f  course, 

139 

ontracts  the work t o  an independent 

i a b l e  f o r  the negligence o f  the contractor;  
100 

i a b l e  f o r  h i s  own negligence. 

I V .  CONCLUSION 

The p o s s i b i l i t y  o f  damage a r i s i n g  a t  any o f  the various steps from 

d r i l l i n g  the wel ls  t o  f i n a l  disposal i s  obvious. What should a lso be 

obvious from the preceeding i s  t h a t  under any o f  several theories, i f  

the geopressured substance escapes and causes damage, the producer f s  

going t o  be he ld  l i a b l e  f o r  those damages. 

I f  surface subsidence i s  caused, o r  se ismic i ty  induced by re in jec t i on ,  

the producer w i l l  probably be he ld  l i a b l e ,  even i f  he took a l l  possible 

precautions. This l i a b i l i t y  can be t h e o r e t i c a l l y  j u s t i f i e d  by an app l ica t ion  

o f  A r t i c l e s  667 and 2315. 

be issued t o  prevent re in jec t ion ,  i f  i t  could be proven t h a t  there would 

be a h i  gh possi b i  1 i ty o f  induced se ismic i ty  . 

I t  i s  a lso possible that an i n junc t i on  could 

I f  the resource provided the water d r i ve  f o r  an o i l  o r  gas f i e l d ,  

the producer should no t  be l i a b l e  f o r  damages. The "Law o f  Capture'' 

should p ro tec t  him from 1 i a b i  li ty. 

Other than th i s ,  however, the producer w i l l  probably be l i a b l e  for  

a l l  damages which occur. The damages which are possible i f  t h i s  hot  

s a l t  water escapes could be t r u l y  astronomical. I t  appears t h a t  because 

o f  the h igh exposure t o  extensive damage claims, insurance s u f f i c i e n t  t o  

cover the loss completely would be impossible t o  procure. It would a lso 

appear t h a t  unless the operat ion furnished the p o s s i b i l i t y  of h igh 

p r o f i t ,  exposure t o  such r i s k s  must be c a r e f u l l y  weighed. 
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CHAPTER V I  

THE GEOTHERMAL ENERGY RESOURCES ACT AND 

GEOPRESSURED LEASES ON PUBLIC LANES 

I .  APPLICATION OF THE ACT TO PUBLIC LANDS 

A. I n  General 

The Louisiana Geothermal Energy Resources Act was f i r s t  passed i n  
2 

1 

1974. The Act i s  designed t o  

accomplish two basic purposes. F i r s t ,  i t  establ ishes a regulatory  

scheme f o r  the development o f  the geothermal and geopressured reservoirs.  

Secondly, i t  authorizes the leas ing o f  pub l i c  lands f o r  the development 

o f  the resource. I t does no t  attempt t o  def ine how the resource should 

be c l a s s i f i e d  for  p r i v a t e  property purposes nor i s  i t  probable t h a t  i t  

could e f fec t i ve l y  do so i n  l i g h t  o f  Louisiana's property system and the 

const ra in ts  o f  cons t i tu t iona l  due process. However, as has previously 

been discussed i n  Chapter I V Y  the f a c t  t h a t  the geopressured resource 

i s  recognized as being something d i f f e r e n t  and unique, requ i r ing  separate 

regulatory  au thor i ty  and author izat ion f o r  pub l i c  leasing, may o f  i t s e l f  

be i n f l u e n t i a l  i n  determining whether the r i g h t  t o  develop the resource 

should be considered t o  f a l l  w i t h i n  the ambit o f  e x i s t i n g  mineral leases 

o r  contracts which r e f e r  t o  o i l  and gas o r  other minerals. Furthermore, 

i f  fu tu re  leases or contracts r e f e r  t o  "geopressured r i g h t s "  o r  "geothermal 

r igh ts " ,  a cou r t  may be inf luenced by the d e f i n i t i o n s  i n  the a c t  and use 

them as reference points f o r  determining how those terms might o r d i n a r i l y  

be in te rpre ted  o r  understood. 

are apt t o  be encountered by the developer who acquires h i s  r i g h t s  under 

contracts using such terms f o r  reasons which w i l l  become evident as one 

studies the act .  

I t  was extensively amended i n  1976. 

I f  t h i s  i s  the case, then d i f f i c u l t i e s  
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The regulatory aspects of the ac t  are 

This chapter w i l l  consider i t s  e f f e c t  upon 

the procedure f o r  obtaining a geopressured 

discussed i n  the next chapter. 

s ta te  leasing pract ices and 

lease upon pub l ic  lands. 

Section 801 o f  the Act defines the resources as fo l lows: 

(1 ) "Geothermal resources" means : 

(2)  A1 1 products o f  geothermal processes , embraci ng indigenous 
steam, hot water, hot  brines and geopressured waters excepting, 
however, waters produced inc identa l  t o  o i l  o r  ga explorat ion 
o r  production. 

(b) Steam and other gases, hot water and hot  br ines resu l t i ng  
from water, gas o r  other f l u i d s  a r t i f i c a l l y  introduced i n t o  
geothermal and/or geopressured water formations. 

(c)  Heat, natural  gas dissolved i n  formation water o r  which 
was dissolved i n  formation water and i s  produced a t  the 
geothermal and/or geopressured wel l  bore, o r  other associhted 
energy found i n  geothermal and/or geopressured water formations. 

s\ 
\ 

(d) Any byproduct derived therefrom. 

(2) 
and natural  gas, which are found i n  so lu t ion  o r  i n  associat ion 
w i t h  a geothermal resource and which have a value less than 
seventy-f ive percent o f  the value o f  the t o t a l  geothermal 
resource i f  u t i l i z e d  o r  not, because o f  quant i ty,  qua l i t y ,  o r  
technical  d i f f i c u l t i e s  i n  ex t rac t ion  and production o f  
s u f f i c i e n t  value t o  warrant ex t rac t ion  and production by 
themselves o r  which production would waste o r  not f u l l y  
u t i  1 i z e  the geothermal resource. 

"Byproduct" means any mineral o r  mineral s , excl udi  ng o i  1 

A close reading o f  t h i s  d e f i n i t i o n  suggests t h a t  i t s  authors were 

p r imar i l y  concerned w i t h  the regulatory features o f  the Act and perhaps 

d i d  not f u l l y  consider the e f f e c t  o f  these de f i n i t i ons  i n  a leasing o r  

contractual context. The d e f i n i t i o n  c losely  approximates the de f i n i t i ons  

used i n  the Federal Geothermal Steam Act and i t  i s  hard t o  bel ieve 
3 

the authors d id  not use the l a t t e r  as a model. However the federal ac t  

defines a t8byproduct" as a mineral having a value less than 75% o f  t h a t  

of the geopressured resource and which i s  = o f  s u f f i c i e n t  value t o  

warrant production f o r  i t s e l f .  The State ac t  apparently reverses the 

1 a t t e r  requ i remen t . 
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Thus i f  the d e f i n i t i o n  i n  Section 801 of a geothermal resource i s  

consolidated and restated f o r  purposes o f  analysis one gets the fo l low ing  

p i c t u r e  as i t  would apply t o  a geopressured reservoir .  

resources are: 

processes, (excl  udi  ng those produced inc identa l  t o  o i  1 and gas 

explorat ion) inc lud ing  natural  gas dissolved i n  formation waters i n  

the reservo i r  which i s  produced by a geopressured w e l l ,  and (2)  any 

other minerals (excluding o i l  and gas) which are found i n  associat ion 

w i th  the geopressured waters and which are "byprOductsl' o f  the geo- 

pressured production. To be "byproduct" and thus p a r t  o f  the 

resource, the minerals must have a value less than 75% o f  the value 

o f  the t o t a l  geothermal resources and (1) be of s u f f i c l e n t  value t o  

warrant production by themselves o r  (2) be such t h a t  i f  produced f o r  

themselves they would waste o r  not f u l l y  u t i l i z e  the geothermal resource. 

Geothermal 

(1) geopressured waters and other products o f  geothermal 

It i s  probable t h a t  the purpose c f  the ra the r  i n t r i c a t e  d e f i n i t i o n  

o f  a "byproduct* i s  t o  permit the Commissioner t o  regulate the production 

o f  any mineral which does not approach the value o f  the geopressured 

resource (i .e. , i s  less than 75% o f  i t s  value) and which would d iss ipa te  

the geothermal pressured energy i f  produced f o r  i t s  own value. Thus, i n  

the l i g h t  o f  the Comnissioner's general power t o  permit waste contained 
4 

i n  Section 2 o f  the Conservation Act, he would have au tho r i t y  t o  require 

the u t i  1 i z a t i  on o f  the geopressured resource as a condi ti on t o  producing 

the other mineral. However, i f  such a d e f i n i t i o n  i s  u t i l i z e d  as a basis 

f o r  de f in ing  the substances covered by a geothermal lease, the d i f f i c u l t y  

i t  presents are obvious. 

B. "ByProducts" i n  a Geothermal Lease 

The Geothermal Energy Resource Act regulates the terms o f  publ ic  

leases by defining f o r  purposes of the act  "a geothermal lease" as one 
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by which the lessee is granted the r i g h t  t o  produce "a geothermal 

resources and byproducts" . 
As noted, the def ini t ions i n  Section 801 seem t o  exclude from 

the term "geothermal resource," a l l  o i l  which i s  produced w i t h  or  i n  

association w i t h  the geopressured resource and natural gas which is 

not i n  solution or  has not been dissolved i n  the formation water. 

Insofar as the conservation aspects of the Act is concerned, which will 

be discussed i n  greater detail la ter ,  l i t t l e  diff icul ty  would appear 

be caused by such omissions since the Act extends to  the geothermal 

resources the regulatory provisions of the Louisiana Conservation Act. 

T h i s  ac t  covers, among other th ings ,  the production and development 

of o i l  and gas. Accordingly, the same provisions will regulate o i l  

and gas production and geopressured production no matter how they 

are classified and the Commissioner, by his rule-making powers, will 

have ample authority t o  extend the provisions of an order affecting 

either to include the other if  he deems i t  advantageous t o  do s o b  

Consequently, the exclusion of oi l  and gas from the geopressured 

resource and the exclusion from the geothermal resource o f  geopressured 

waters produced i n  connection w i t h  o i l  and gas operations should not 

prevent him from regulating both under the ample authority he possesses. 

I t  is when the def in i t ion  is used t o  regulate the leasing of 

public lands that difficulty may be encountered, for while the Act 

adopts by reference the general procedures enacted for the leasing of 

public lands for o i l  and gas purposes, i t  contains a number of special 

provisions which are inconsistent w i t h  the oil  and gas provisions. This 

may create difficult ies to  the geopressured operator who obtains a 

geothermal lease from the s ta te  unless the terms of that lease are 

broadened to cover substances other than those technically included 

I 

/ 
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i I/ 

i n  the d e f i n i t i o n  o f  the "geothermal resource". 

question simply covers "geothermal resources" whether o r  not minerals 

other thad gas dissolved i n  the formation are included w i t h i n  t h  r i g h t s  

given the lessee w i l l  be dependent upon whether these minerals, excluding 

I f  the lease i n  

7 
l lo i i " ,  f a l l  w i t h i n  the d e f i n i t i o n  o f  a "byproduct". The t e s t  i s  l a r g e l y  

an economic one. and appears t o  be inappropriate f o r  the purposes o f  a 

leasing s i tuat ion.  The basic d e f i n i t i o n  o f  a "byproduct" appears t o  cover 

on l y  those substances which have a value o f  less than 75% o f  the value o f  

the geopressured resource proper - and which may be produced f o r  t h e i r  own 

value. This would appear t o  exclude from the ambit o f  a byproduct 

substances produced w i t h  o r  from the geopressured waters which have a 

greater value than 75% o f  the water and also those which are incapable 

o f  being produced f o r  t h e i r  own values - t h a t  i s ,  what one would usua l ly  

consider t o  be t r u l y  a "byproduct". 

It i s  a lso  d i f f i c u l t  t o  envision what e f f e c t  the l a s t  clause i n  

the "byproduct" d e f i n i t i o n  has upon the problem. This clause impl ies any 

substance having a value o f  less than 75% o f  the value o f  the geopressured 

waters i s  a byproduct i f  i t s  production "would waste or not  f u l l y  u t i l i z e "  

the geopressured resource. This again appears t o  have been w r i t t e n  w i th  

the regulatory aspects o f  the ac t  i n  mind. The comnissioner could regulatb 

the production o f  any substance i f  i t  would "waste" the geopressured 

resource. He coti ld thus require u t i l i z a t i o n  o f  the geopressured resource 

( t o  prevent i t s  "waste") as a condi t ion o f  producing the substance. 

However when one i s  using the d e f i n i t i o n  t o  determine whether the substance 

i s  a "byproduct" under a geopressured lease and comes w i t h i n  the lessees 

r i g h t s  t o  produce and r e t a i n  i t  an e n t i r e l y  d i f f e r e n t  problem exists.  

Does the d e f i n i t i o n  mean t h a t  every substance produced w i th  the geopressured 

waters i s  a "byproduct" since by Cef in i  t i o n  i t s  ex t rac t ion  would "waste" 
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the geopressured energy? I f  this i s  the case then the preceding clause 

requiring that the substance must be capable of being produced for i ts  

own value would be rendered meaningless. On the other hand the clause 

may be construed t o  include only those substances which cannot be 

extracted w i t h o u t  the loss of the geopressured energy - t ha t  is those 

which cannot be produced unless one necessarily loses a part  of the 

geopressured resource i n i t s  , extraction. 

this meaning t o  the act  since the result would be t h a t  a substance 

is a "byproduct" if  i t  could be separately produced under circumstances 

where the geopressured resource could not be utilized bu t  would instead 

be "wasted" b u t  would not be a "byproduct" if  i t  was only produced as 

an incident t o  a true geopressured operation. 

I t  seems i 1 logi cal t o  give 

I t  is highly doubtful t h a t  the fragmentation of rights t o  develop 

particular substances found i n  the geopressured waters which is impllci t 

i n  Section 801 will prove t o  be practical. The exclusion of "oi l"  i n  

any form may be particularly troublesome if  some of the hydrocarbons 

encountered are not technically gaseous b u t  l i q u i d  - such as "condensate" 

or  gasoline. The apparent exclusion of true byproducts may give r ise  

t o  d i f f icu l t  accounting and legal problems . . . could the developer 

reinject waters containing such substances w i t h o u t  extracting them? 

Could the lessor demand their  extraction? And so forth. I f  the State 

complies w i t h  both the geothermal energy act and the general s ta te  

leasing act for o i l  and gas or cther minerals rlt would be possible t o  devise 

and grant a lease which would give t o  the lessee the r i g h t  t o  develop 

and exploit a given reservoir for whatever substances o f  value might  

be found w i t h i n  i t .  To do so, however would require compliance w i t h  

the provisions of both Acts. Differences i n  the limitations upon 

the terms which must be included i n  such leases could prove trouble- 

some as will be hereafter noted. 
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C. 

Sections 804, 805, and 806 o f  the Act provide as fo l lows w i t h  

Mandatory Terms o f  a Geopressured Lease 

reference t o  the terms o f  geopressured leases : 

30 : 804 J u r i s d i c t i o n  over State Geothermal Resources and Products 

The State Mineral Board i s  hereby vested w i t h  exclusive 
au tho r i t y  t o  lease f o r  the exploration, development, production 
and d i s t r i b u t i o n  o f  geothermal resources and the byproducts 
thereof any lands belonging t o  the state,  o r  the t i t l e  t o  
which i s  i n  the Fubl ic  domain, inc lud ing road beds, water 
bottoms, and lands adjudicated t o  the s ta te  a t  tax sale. 
To the extent  applicable, the mineral board i s  a lso vested 
w i th  the s a r i  powers of supervision and management o f  a l l  
geothermal leases granted by the s ta te  t h a t  are vested i n  the 
board under R.S. 30:129 w i t h  respect t o  leases granted f o r  
minerals, o i l  and gas. 

30:805 Leasing procedures: 

f o r  s ta te  geothermal leases, the inspect ion o f  the lands, the 
quant i t y  o f  land t o  be obtained i n  a s ing le  lease, the advertisement 
f o r  b ids,  the bidding procedures and the board's au thor i ty  t o  
accept o r  r e j e c t  b ids a l l  sha l l  be governed by the provjs ions of 
R.S. 30:125 through E.S. 30:129 both inc lus ive .  

Except as otherwise speci f i  ca l  l y  provided herei n, appl i cat ions 

30 : 806 Terms; renta ls ;  roya l t i es :  

A. All s ta te  geothermal leases sha l l  be granted f o r  a maximum 
primary term o f  ten  years and so long therea f te r  as geothermal 
operations are being conducted o r  geothermal resources are 
being produced or u t i  1 i zed  i n  comnerci a1 quanti  t i e s  . 
B. Where a s ta te  geothermal lease provides f o r  delay renta ls ,  
the annual ren ta l  sha l l  be fo r  no t  less than one d o l l a r  per 
acre o r  one-half the cash bonus, whichever i s  greater. 

C. 
lease sha l l  be no t  less than the following: 

Royal t ies Gn production obtained from a s ta te  geothermal 

(1) A roya l t y  o f  no t  less than ten  percent of the p r i c e  
received f o r  a1 1 geothermal resources produced and saved 
o r  u t i l i z e d .  

(2)  A roya l t y  o f  no t  less  than f i v e  percent o f  the value 
o f  any byproduct produced and saved o r  u t i l i z e d .  

D. The term ren ta l  o r  roya l t y  obtained by the s ta te  from a 
geothermal lease sha l l  not  a f fec t  o r  l i m i t  the compensation 
negotiated by the owners o f  ad jo in ing o r  nearby property 
which may be af fected o r  explo i ted by the lessee. 
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It w i l l  be observed t h a t  Sections 804 and 805 extend t o  the State 

Mineral Board the au tho r i t y  t o  lease the geothermal resources and 

byproducts thereof under the provis ions o f  R.S. 30:125-129. These 

sections regulate the procedures by which mineral leases o f  pub l i c  

lands are t o  be ef fected. 

11. PROCEDURES FOR LEASING 

A. State Mineral Bclard 

The State Mineral Board i s  the s ta te  Agency empowered t o  grant o i l  

and gas leases on State owned lands. 

grant a mineral lease on i t s  land unless the Mineral Board approves the 

1 ease. 

Furthermore, no s ta te  agency can 

Currently, no standard form f o r  a s ta te  geothermal lease ex is ts ,  and 

there appears t o  be no move underway t o  construct  such a lease. I t i s  

the apparent i n t e n t i o n  o f  the Mineral Board t o  handle any requests f o r  

leases which they might receive on a case by case basis, possibly 

adapting a p r i va te  geothermal lease form f o r  t h e i r  needs. 

have been no such appl icat ions.  

To date there 
5 

The State Mineral Board i s  a seventeen member board, appointed by 

the Governor, who s i t s  as the e x - o f f i c i o  chairman o f  the board. The 

Board has a l l  o f  the powers normally inc ident  t o  corporations, such 

as the capacity t o  sue and be sued. The powers and dut ies o f  the 

Mineral Board are se t  f o r t h  i n  R.S. 30:124 as fo l lows: 

30:124 Board may lease pub l ic  lands 

The State Mineral Board has au thor i ty  t o  lease f o r  the 
development and production o f  minerals, o i l  and gas, any 
lands belonging t o  the State, o r  t i t l e  t o  which i s  i n  the 
publ ic ,  inc lud ing  road beds, water bottoms, and land 
adjudicated t o  the State a t  tax sale. 
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B. Procedures For Leasing 

Sections 125-127 adopted by reference in the Geothermal 

Energy Resources Act provide: 

30:125 Application for  lease: Deposit 

application to  the Board i n  w r i t i n g ,  g i v i n g  the description 
of the land  and enclosing a cer t i f ied  check, cashier ' s  check 
or bank money order for  Two Hundred Dollars as evidence of 
good f a i t h .  This sum shall  be returned i f  he should b i d  fo r  
the lease. 

When a person desires t o  lease s t a t e  lands, he shall make 

30:126 Inspection; quantity o f  land; advertisements for  bids 

Upon receipt of an  application accompanied by deposit, the 
State  Mineral Board may cause an inspection of the land to be 
made, i ncl udi ng geophysical and geological surveys. After 
receiving the report o f  the inspections, the board may offer  
for  lease a l l  o r  p a r t  of the lands described in the application. 
However, no lease shall contain more than f ive thousand acres. 
The board shall publish i n  the of f ic ia l  journal of the s t a t e ,  
and i n  the of f ic ia l  journal o f  the parish where the lands are 
located, an advertisement, t h i s  advertisement must appear three 
times i n  these journals not more t h a n  s ixty days prior t o  the 
date for  the opening of b i d s ,  w i t h  an interval of  nct less  t h a n  
f ive  days, including holidzys, between each advertisement. The 
board may publish other such advertisements i n  i t s  discretion. 
T h i s  advertisement shall contain a description of the land 
proposed to  be leased, the time when a place where sealed bids 
shall  be received and publicly opened, a statement tha t  the 
b i d  may be for  the whole or  any particularly described portion 
o f  the land advertised, and any other information that  the 
board may consider necessary, and the royalty to  be demanded 
should the board deem i t  t o  the in te res t  of the s t a t e  to  cal l  
for  b i d s  on the bas i s  o f  a royalty fixed by i t .  I f  the lands 
are situated in two or more parishes, the advertisement shall 
appear i n  the of f ic ia l  journals of a l l  parishes where the 
lands may be partly located. 
published by the board, shall consti tute judicial  advertisement 
and legal notice within the contemplation of Chapter 5 of 
T i t l e  43 of the Louisiana Revised Statutes of 1950. 

This advertisement and any other 

The board may also cause notices t o  be sent t o  those whom 
i t  t h i n k s  would be interested i n  s t ib rn i t t ing  b ids .  The board 
may on i t s  own motion and without application advertise for  
b i d s  for  a lease in the same manner as i f  an application had 
been made. 

30:127 Opening bids; minimum royal t ies ;  terms of  le8se; deposit 

A .  Bids may be for the whole or any particularly descirbed portion 
of the land advertised. 
advertisement for the ronsfderation of bids, they shall be publicly 

A t  the time and place mentioned i n  the 
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opened a t  any s ta te  owned bui ld ings s i tua ted  i n  the c i t y  i n  
which the cap i to l  i s  located. The mineral board has au tho r i t y  
t o  accept the bids most advantageous t o  the state, and may lease 
upon whatever terms i t  considers proper. However, the minimum 
r o y a l t i e s  t o  be s t i pu la ted  i n  any lease sha l l  be: 

1. One-eighth o f  a l l  o i l  and gas produced and saved. 
2. Seventy-five cents per long ton o f  sulphur 

produced and savsd. 
3. Ten cents per ton  o f  potash produced and saved. 
4. Five percent o f  a l l  l i g n i t e  produced and saved. 
5. One-eighth o f  a l l  other minerals produced and 

saved. 

Each lease sha l l  contain a prov is ion permi t t ing  the state, a t  i t s  
option, t o  take in -k ind  the por t ion  due i t  as r o y a l t y  o f  any 
minerals produced and saved from the leased premises. 

B. The board may r e j e c t  any and a l l  bids, o r  may lease a lesser 
quanti ty o f  property than advertised and withdraw the res t .  

C. If a l l  w r i t t e n  b ids are rejected, the board may immediately 
o f f e r  f o r  competit ive bidding a lease upon a l l  o r  any designated 
p a r t  o f  the land advertised, upon terms appearing most advantageous 
t o  the s tate.  
t o  r e j e c t  any and a l l  bids. No lease sha l l  be f o r  more than f i v e  
thousand acres. 
annual ren ta l  sha l l  no t  be f o r  less than one-half the cash bonus. 
All lands sha l l  be accurately described i n  a lease. 

This o f f e r i n g  sha l l  be subject  t o  the board's r i g h t  

Where a lease provides f o r  delay ren ta l ,  the 

D. Deposit t h a t  may be required t o  be submitted with each b i d  
sha l l  be i n  the form o f  c e r t i f i e d  check, cashier 's  check o r  
bank money order. 

I t  should be noted t h a t  R.S. 30:806 sets the minimum r o y a l t i e s  f o r  

State Geothermal Leases. To the extent  covered by Section 806, the 

roya l t i es  se t  ou t  above should be considered superseded. R.S.  30:801 

defines "natural  gas dissolved i n  formation waters o r  which was dissolved 

i n  formation waters and i s  produced a t  the . . . we 

"geothermal resources", the roya l t i es  f o r  which are 

be t h a t  more natural  gas w i l l  be produced a t  the we 

1 bore" as 

10%. I t may wel l  

1 bore than can 

phys ica l l y  be dissolved i n  formation waters. I f  t h i s  occurs and i f  the 

lease covers i t , the gas could be subject  t o  two minimum roya l t y  f igures- 

10% on t h a t  gas dissolved i n  formation water and 1/8 on and dissolved 

o r  " f r e e "  gas. The d i f f i c u l t y  i n  d i f f e r e n t i a t i n g  one from the other  i s  
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obvious. Furthermore " o i  1 I' i s excl uded from the defi n i  t i  on of 

geothermal resources if  produced w i t h  the water, again necessitating 

some extension of the terms of a geopressured lease i f  this presents 

possi bl e problems. 

111. AUTHORITY OF MINERAL BOARD IN THE ADMINISTRATION OF STATE LEASES 

In addition to i t s  leasing authority the Board has considerable 

authority over operations on public Lands, as wi l l  be seen from the 

following: 

30: 128 Transfers , Approval by Board 

No transfer or  assignment i n  relation to any lease s h a l l  
be valid unless approved by the State Mineral Board. 

30:129 Powers and duties of board; pooling agreements; 
oPeratina u n i t s  

The Board shall have ful l  supervision of a l l  mineral leases 
granted by the State, i n  order that i t  may determine t h a t  the 
terms of these leases are fully complied w i t h ,  and i t  has 
general authority to  take any action for  the protection of the 
interests o f  the State. I t  may inst i tute  actions t o  annul a 
lease upon any legal ground. The Board has authority t o  enter 
i n t o  agreements or to amend a lease. However, the Board shall 
not extend the primary term of any lease . . . Further, the 
Board shall not except as to unitization and pooling agreements, 
amend a lease by reducing  the amount o f  bonus, rental , royal ty ,  
or other consideration stipulated i n  the lease. I t  may join 
i n  pooling and unitization covering a lease, the mineral and 
royalty rights thereunder and any other lease, mineral or 
royalty rights i n  and under any other property, so as to create, 
by the combination of these leases, or royalty and mineral 
rights, one or more operating units, as hereinafter defined. 
The Board may agree i n  the event o f  production of minerals from 
any u n i t  so created, that the lessor shall receive and accept on 
account o f  production, whether or  not production i s  from any part 
of the property covered by the lease, a royalty proportionate t o  
that  part of the production o r  proceeds which the lessor i s  fa i r ly  
enti t led to  receive. In determining this proportionate p a r t  the 
Board may consider the surface acreage, the estimated original 
reserves i n  place, the estimated ultimate recovery, sand thickness, 
porosity, permeabi 1 i ty , as determined by approved engineering 
practices, and any other relevant factors. 
royalty shall be paid in the same manner, and subject to the same 
conditions, as other royalties agreed t o  be p a i d  under the lease, 
b u t  shall be in lieu o f  a l l  other royalties which would accrue 
under the lease on account of  production from any part o f  the 
property covered by the lease included i n  t h e  u n i  t .  

This por t ion  of  the 

"Operating 
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u n i t "  as here in used means t h a t  number of surface acres o f  land 
which, under regular  o r  special ru les  o f  the Commissioner o f  
Conservation o r  o ther  au thor i ty  having 'cont ro l  i n  the premises , 
o r  by agreement o f  the lessors, lessees and mineral and roya l t y  
owners, may be pooled and un i t i zed  f o r  development and operation 
as a un i t .  An agreement creat ing an operating u n i t  may provide 
f o r  cycl ing, recyc l ing o r  pressure maintenance o r  repressuring 
i n  f i e l d s  productive o f  o i l ,  gas, and gas from which condensate, 
d i s t i l l a t e  o r  o ther  products may be separated o r  extracted. The 
comnencement o f  operations f o r  the d r i l l i n g  o f  a w e l l ,  o r  production 
o f  minerals on any po r t i on  o f  a u n i t  i n  which a l l  o r  any p a r t  o f  
the property covered by the lease i s  embraced sha l l  have the 
same e f fec t ,  under the terms of the lease as i f  i t  had occurred 
on the lands embraced by the lease. 

Other provis ions regulat ing mineral cases granted by the Board which 

appear t o  have relevancy t o  the geopressured resource a r e  the fo l lowing: 

30:134 Roads, etc.; Payment t o  Parishes; Compromise o f  Claims 

The prov is ion o f  t h i s  Sub-part sha l l  extend t o  the pub l ic  
roads, canals, and s i m i l a r  propert ies, the t i t l e  t o  which i s  i n  
e i t h e r  the State or the parishes. 

30:136 Funds, Disposi t ion and Appropriat ion o f  

A. A l l  bonuses, rentals,  roya l t ies ,  shut- in payments o r  o ther  sums 
payable t o  the s ta te  as the lessor  under the terms o f  v a l i d  ex i s t i ng  
mineral leases entered i n t o  under t h i s  Sub-part o r  previously granted 
by the State and under the supervision o f  the Board o r  from leases 
hereaf ter  granted sha l l  be paid t o  the reg i s te r  o f  the State Land 
Of f i ce  

30:142 Board as Agency t o  receive, Administer and Control Royalt ies 

A. I n  add i t ion  t o  the powers and dut ies o f  the board as speci f ied 
i n  R.S. 30:129 and other provis ions o f  t h i s  Sub-part, the board 
i s  hereby designated as the agency o f  the State o f  Louisiana 
authorized t o  exercise the opt ion granted t o  the s ta te  by R.S. 30: 
127 (A) (4) t o  receive i n  k ind  the po r t i on  due t o  the s ta te  as 
roya l t y  o f  any minerals produced and saved f r o m  1 eased premises 
and t o  receive, administer, and contro l  roya l t i es  due i n  k ind t o  
the State o f  Lou4 s i  ana. 

i n  kind; Contract Author i ty  

B. The board may contract  under terms which i t  deems t o  be most 
advantageous t o  the s ta te  w i th  persons, corporations, munic ipa l i t ies  , 
other  p o l i t i c a l  subdivisions, associations, and partnerships engaged 
i n  the storage, t ransportat ion,  ref in ing,  processing, d i s t r i bu t i on ,  
sale and/or use of o i l ,  natural  gas, and other materials, f o r  the 
storage, t ransportat ion,  ref in ing,  processing, d i s t r i bu t i on ,  sale 
and/or use o f  such royal  t i es .  

C. 
grants leases on lands owned by the State o f  Louisiana. Other publ ic  

Leases granted by other s ta te  agencies. The State Mineral Board 
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bodies a lso have the r ight  t o  lease mineral r ights  owned by them 
fo r  exploration by private operators, subject to the s ta tus  below. 

30 : 1 51 "Agency'l Def i ned 

In th i s  sub-part the term "agency" means a levee d i s t r i c t ,  
drainage dis tri c t  , road di s t r i c t ,  school board , or  other board, 
commission, parish, municipality, State  university, State  college, 
State  penal or  charitable ins t i tu t ion  or agency, u n i t  o r  ins t i tu t ion  
o r  agency, u n i t  or  ins t i tu t ion  of the State  or subdivision thereof. 

30:152 An Agency may lease lands; School Board may lease 
Sixteenth Section 1 ands 

Every agency i s  authorized to  lease i t s  land for  the development 
and production of minerals. School boards are authorized to  lease 
sixteenth section and school indemnity lands for  the development and 
production of minerals . 
30:153 Agencies may lease th rough  State  Mineral Board 

Any agency may by resolution d i rec t  the State Mineral Board to 
lease i t s  land i n  the manner provided i n  s u b - p a r t  A of this Part. 
The bonus money, i f  any, received f o r  the lease shall be transmitted 
by the State Mineral Board to  the agency. After execution of the 
or iginal  lease,  a l l  rights and authority i n  connection therewith 
shall  be vested i n  the agency to  the same extent as i f  the agency 
had i t s e l f  leased the land. 

30:154 S i g n i n g  of papers and disposition of funds when Agency 
Leases i t s  own lands 

A. When an agency chooses not t o  avail i t s e l f  of the provisions 
of R.S .  
a l l  necessary or customary division orders or  other documents 
incident t o  t h e  products under the lease. 

30:153 b u t  leases i t s  own lands, the agency shall  sign 

30: 155 A1 ternative Procedures 

I f  an agency does not avail i t s e l f  of the provisions o f  
R.S. 30:153, i t  may 
i t s  own motion, or on written application, by advertising 
and lett ing i n  the manner provided by this Sub-part, subject 
however to  approval of the State Mineral Board as provided 
i n  R.S. 30:158. 

.ase i ts  lands for mineral purposes on 

30:156 Procedure when Agency leases i t s  own land 

A person desiring t o  lease from a State agency shall make 
application w i t h  deposit t o  the agency i n  the same manner as  
i s  set  for th  i n  R.S. 30:125 fo r  application w i t h  deposit t o  
the Mineral Board. The agency shall i t s e l f  advertise,  receive 
bids a t  i t s  domicile, and lease in the same manner and subject 
to  the same res t r ic t ions  applicable to  leases by the State 
Mineral Board under R.S. 30:126 and 30:127. The agency has 
the same powers over leases granted by i t  as are granted the 
State  Mineral Board i n  R.S. 30:129. 
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30:158 Approval o f  Lease by Board 

be v a l i d  unless the agency obtains i t s  approval by the State 
Mineral Board. A lease made under the  provis ions o f  t h i s  Sub- 
pa r t  which i s  not  approved by the State Mineral Board and counter- 
signed by the duly  authorized o f f i c e r  o f  t ha t  body i s  n u l l  and 
void. 

No lease executed under the au thor i ty  o f  t h i s  Sub-part sha l l  

The Board i s  a lso given au thor i ty  over the explorat ion o r  prospecting 

f o r  minerals on pub1 i c  lands. 

w i  t h i n  the ambi t o f  these prov i  s i  ons : 

The geopressured resource undoubtedly fa1 1 s 

30:208 Explorat ion of Publ ic Lands 

The State Mineral Board may explore and develop the mineral 
resources o f  lands belonging t o  the s ta te  which might lease under 
Sub-part A o f  Par t  I1 o f  Chapter 2 o f  t h i s  T i t l e .  

30:209 State Mineral Board, Author i ty  o f  

I n  order t o  car ry  out  the provis ions o f  R.S. 30:208, the 
State Mineral Board may conduct geological and geophysical 
surveys, may equip, d r i l l  and operate wel ls  o r  miners f o r  the 
production o f  minerals ; may construct, operate and maintain 
necessary o r  convenient f a c i  1 i t i e s  f o r  saving, t ransport ing 
and marketing mineral production and may do a l l  other th ings 
which may appear t o  be necessary o r  desirable. 
Mineral Board may contract  t o  have any o f  these things done. 

The State 

30:210 Permits t o  Prospect on Lands Over Which State has 
Mere Servitude Prohibi ted 

No Board, Commission, o r  Department o f  the State sha l l  issue 
a permit t o  any person t o  prospect, by means o f  to rs ion  balance, 
seismograph explosions , mechanical device, o r  otherwi se , f o r  
minerals, o r  f o r  any other purpose, on lands which the issuer 
does not  own i n  fee simple, bu t  over which has a servi tude o r  
r i g h t  o f  way, wi thout the consent o f  the owner o f  the abut t ing 
property. 

30:211 Geophysical and Geological Survey, and Publ ic Lands 
Def i ned 

A. 
and which may be leased under Chapter 2 o f  t h i s  T i t l e .  

"Public lands" means lands belonging t o  the State o r  i t s  agencies 

B. "Geophysical and geological survey" means magnetometer surveys, 
grav i  ty-meter surveys, to rs ion  balance surveys, seismograph surveys, 
using e i t h e r  the r e f l e c t i o n  o f  the re f rac t i on  method, s o l i d  analysis 
surveys which tend t o  show the presence o r  absence o f  hydrocarbons, 
e l e c t r i c a l  surveys, using e i t h e r  the E l t ran  o r  scme s im i la r  method, 
and any method u t i l i z i n g  short  wave radio. 
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30:212 Permits f o r  Surveys on Public Lands 

The State Mineral Board s h a l l  have exclusive au tho r i t y  to grant 
permits t o  conduct geophysical and geological surveys on State owned 
lands and waterbottom. No person s h a l l  conduct a geophysical o r  
geological survey on State owned lands and waterbottoms w i thout  
obtaining a permit. These permits sha l l  be granted to ru les  
promulgated by the State Mineral Board. No permit s h a l l  be granted 
covering lands over which the State has a mere servi tude without 
consent o f  the m e r  o f  the abut t ing  property. 

The State Mineral Board has promulgated several regulat ions under 

the au tho r i t y  granted by t h i s  section. Those pe r t i nen t  t o  the matter 

under discussion fol low. Since i t  i s  not  necessary t o  i nd i ca te  i n  the 

app l ica t ion  f o r  a permit what type o f  prospecting i s  t o  be conducted, 

these regulat ions should apply to  geopressured prospecting as wel l  as 

t r a d i t i o n a l  o i  1 and gas prospecting . 
I1 Appl icat ion f o r  a permit f o r  such explorat ion must be f i l e d  

i n  quadruplicate w i t h  the Secretary o f  the State Mineral Board 
a t  l e a s t  ten (10) days before requested e f f e c t i v e  date of the 
permit, except as here ina f te r  provided, and must be accompanied 
by the fo l low ing  enumerates supporting documents i n  quadruplicate: 

(a) A de ta i l ed  map showing the exact area i n  which the 
geophysical operations are t o  be conducted, such 
area t o  be ou t l i ned  i n  red, and where possible, 
by reference t o  an establ ished landmark. It i s  
suggested t h a t  the above map be a copy o f  a po r t i on  
o f  the " O i l  and Gas Map o f  Louisiana" as published 
by the Department o f  Conservation. 

(b) A statement o f  the type work planned ( g r a v i t y  meter, 
magnetometer, re f lec t ion ,  re f rac t i on ,  etc.). 
required t h a t  o f f i c i a l  permit app l i ca t ion  forms be 
used, same being ava i lab le  upon request by the, 
prospective permittee t o  the State Mineral Board. 
(See sup lemental sect ion fo l low ing  t h i s  chapter 
f o r  form P . 

It i s  

A l l  permits sha l l  be deemed no t  t o  cover and include any State 
o i l  and gas lease e i t h e r  i n  e f f e c t  o r  therea f te r  t o  be i n  e f fec t ,  
so long as such lease o r  leases remain i n  e f fec t ,  covering any 
po r t i on  o f  the area covered by the permit o r  permits, but  if 
permittee o r  permittees sha l l  secure appropriate consent f r o m  the 
lessee o r  lessees under any such lease o r  leases t o  conduct 
operations thereon o f  the type permitted by the permit o r  permits, 
such permit  o r  permits sha l l  evidence the acquiescence o f  the State 
Mineral Board i n  such consent. Upon the expirat ion,  lapse, o r  
terminat ion of any such State lease or leases, permits sha l l  
automatical ly extend t o  cover the acreage formerly under lease. 



162 

111. Whenever there arises an emergency o r  other cause which preverlts 
the applicant from f i l i n g  application as above provided, application 
for a permit for such exploration may be requested i n  any manner, 
and the Secretary of the State Mineral Board is  authorized to  grant, 
i n  any manner, temporary permission t o  conduct such’ geophysical 
operations provided that proper notification be made to  the Louisiana 
Wild Life and Fisheries Comnission of the informal application for 
this temporary permit. With in  ten (10) days of the date of granting 
such temporary permission a written application as above provided for 
i n  Paragraph I1 shall be fi led w i t h  the State Mineral Board. 

Operations under this paragraph shall be confined to the areas 
affected by the emergency conditions such as are deemed to  exist i n  
the discretion of the Secretary of the State Mineral Board. 

IV. Permits are limited t o  a period of six (6) months from date o f  
issuance, unless revoked for cause, b u t  may be renewed a t  the descretion 
of the State Mineral Board for two additional periods of three (3) 
months ,  provided written application for renewal is made by letter 
addressed t o  the Secretary of the State Mineral Board not less than 
ten (10) days pr ior  t o  expiration of the original  permit. Renewals 
may be granted i n  l e t t e r  form. 

V. Permits for reflection and refraction seismograph work far in land  
areas should cover an area not greater than that equal t o  two aris es. 

Mexico shall be restricted t o  the equivalent of any one s ta te  lease 
area. Permits for other types of surveys may cover any reasonable 
area even if larger than two parishes or  one s ta te  lease area, No 
one permit shall cover both inland and offshore areas. There must be 
separate applicat’ions and plats for each. Offshore, for the purpose 
of Geophysical Permits , shall be that portion of the Gut f of Mexico 
as delineated by the State’s off shore block system and as exemplified 
by the O i l  and Gas Map published by the Louisiana Department of 
Conservation, immaterial of whether said l ine of demarcation is  or  i s  
not the shore l ine of the State of Louisiana. 

Permits for reflection and refraction seismograph work i n  * t e Gu 

VII. The State Mineral Board hereby declares that a l l  information, 
maps, and other data of every kind  whatsoever that are suppl ied  to the 
Board pursuant t o  the requirements o f  R.S. 30:213, shall be kept 
confidential and shall be available only to the State Mineral Board 
for i ts  use i n  the proper administration and development of State- 
owned lands and water bottoms. 

VIII. The provisions of Title 30, Chapter 3, Sections 211-216 and Act 

e 175 do not affect  State-owned lands and water bottoms under lease for 
mineral exploration and development, where geophysical exploration 
is  done by o r  for the account of the lessee. 
conducts operations through an operator, the name and address of such 
operator shall be furnished. A l l  permittees and their operators shall 
be authorized to do business i n  the State of Louisiana. 

In the event the permittee 
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IX. 

I 

X. 

Geological o r  geophysical surveys sha l l  not  be considered t o  
have been conducted on State-owned lands and water bottoms because 
o f  the use o f  State highways by trucks containing instruments i n  
connection w i t h  such surveys, and the provisions o f  the Act sha l l  
n o t  be applicable. 

The approval o f  the State Mineral Board, through i t s  duly 
authorized o f f i c e r ,  o f  any permit, i s  granted subject t o  any 
f u t u r e  ru les  and regulat ions which may be, from time t o  time, 
adopted t o  the State Mineral Board. The Board hereby declares 
t h a t  i n  the event an changes i n  the ru les  and regulat ions are 
effected, th i r ty (30 J days w r i t t e n  no t ice  s h a l l  be given t o  a l l  
permittees whose permits are s t i l l  i n  e f f e c t .  

The fol lowing s ta tu te  requires compl i ance w i  t h  Department o f  W i  1 d l  i f e  

and Fisher ies Regulations before a permit w i l l  be issued f o r  geophysical 

exp lo ra t ion  on s t a t e  owned waterbottoms. Those pe r t i nen t  regulat ions 

c u r r e n t l y  i n  fo rce  fo l l ow  the statute.  

30:214 Permit f o r  Survey E n t a i l i n g  use o f  Publ ic Waters o r  
Bottoms 

Aw person who makes o r  causes t o  be made a geophysical survey 
e n t a i l i n g  the use of shot po in ts  i n  any lake, r i v e r ,  o r  stream bed 
o r  other bottoms, the t i t l e  t o  which i s  i n  the publ ic,  sha l l  obtain 
from the State Mineral Board a special permit therefor.  This permit 
s h a l l  be granted under the ru les  and regulat ions which may from t ime  
t o  time be promulgated by the Department o f  W i l d l i f e  and Fisheries 
f o r  the pro tec t ion  of oysters, f i sh ,  and w i l d l i f e .  

Regul a ti ons : 

1. The D i rec to r  of the Wild L i f e  and Fisheries Commission 
w i l l  designate when, where and how such explorat ion 
work s h a l l  be conducted under the fo l low ing  ru les  and 
regulat ions. The supervision of t h i s  work i s  under the 
D i v i s i o n  o f  Oysters and Water Bottoms and Seafoods. No 
seismic exp lo ra t ion  work sha l l  be s ta r ted  without the 
approval o f  the D i rec to r  o f  the Wild L i f e  and Fisher ies 
Comnission and a l l  such work must be ca r r i ed  ou t  i n  
such manner as may be approved by the sa id Director.  
Appl icat ions f o r  approval may be made by l e t t e r  g i v ing  
name o f  Party Chief and exp lo ra t ion  company, and 
should be accompanied by a de ta i l ed  map i n  dupl icate 
showing the exact area i n  which the geophysical 
operations are t o  be conducted. 

2. No seismic exp lo ra t ion  work sha l l  be conducted i n  any 
w i l d  l i f e  refuge, water f o w l  refuge, game preserve, f i s h  
preserve o r  hatchery, o r  oyster seed ground reservat ion 
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3. 

4. 

5. 

6. 

7. 

without w r i t t e n  permission from the agency i n  charge o f  
such refuge, preserve, hatchery o r  reservation. 

Each seismic explorat ion crew working i n  the State o f  
Louisiana w i l l  always be accompanied by a Seismic Agent, 
unless w r i t t e n  exception has been granted by the Director. 
When a crew employs more than one shooting component and 
the crews are a t  such a distance apart t h a t  i t  i s  impossible 
f o r  the Seismic Agent t o  t ravel  f r o m  one t o  the other i n  t i m e  
t o  observe the shots o f  such uni ts,  i t  w i l l  be required that  
an agent be assigned t o  each shooting component o f  the crew. 
The Seismic Agent w i l l  be constantly present during the 
shooting operations of the party t o  which he i s  assigned. 

Dai ly  reports on such explorat ion work sha l l  be f i l e d  wi th  
the Div is ion o f  Oysters, Water Bottoms and Seafoods, o f  
the Wild L i f e  and Fisheries Comnission a t  the end o f  each 
working period, on forms provided by the Comnission, A 
separate repor t  must be made for each day whether o r  not 
shooting i s  i n  progress. These reports must furnish 
complete information as indicated by the report  form and 
must be signed by the Party Chief and by the Seismic 
Agent. The Party Chief w i l l  furnish only such information 
t o  the Seismic Agent as i s  required t o  f i l l  out the d a i l y  
reports. Should the Wild L i f e  and Fisheries Commission 
wish t o  secure any other information, i t  w i l l  furn ish the 
Parth Chief w i th  a wr i t t en  request. 

Operators sha l l  n o t i f y  the Div is ion o f  Oysters, Water 
Bottoms and Seafoods o f  the Wild L i f e  and Fisheries 
Comnission o f  beginning, o f  interrupt ion,  and o f  
cessation o f  work i n  any area, and shal l  keep the 
Comnission informed o f  name and address o f  Party 
Chief, and locat ion and movements o f  the crew o r  
quarter boat. 

Charges i n  excess o f  f i f t y  (50) pounds sha l l  not be used 
except pursuant t o  express w r i t t e n  authorizations from 
the Chief o f  the Div is ion o f  Oysters, Water Bottoms and 
Seafoods o f  the Wild L i f e  and Fisheries Comnission. 
Requests f o r  the use o f  such charges must be made i n  
wr i t ing,  g iv ing the reasons why such charges are needed, 
the s i t e  o f  charges t o  be used, and the depth a t  which 
they are t o  be suspended o r  buried. Such requests should 
be addressed t o  the Div is ion o f  Oysters, Water Bottoms 
and Seafoods. Should mu l t i p le  charges be used, the t o t a l  
amount o f  explosives should not exceed f i f t y  (50) pounds 
without special permission f r o m  the Chief o f  the Div is ion 
o f  Oysters , Water Bottoms and Seafoods. 

I n  the i n te rp re ta t i on  of these ru les and regulations, the 
d i v i d i n g  l i n e  between North and South Louisiana w i l l  be 
l a t i t u d e  31° North. The area l y i n g  South o f  t h i s  l a t i t u d e  
i s  considered South Louisiana. 
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Minimum required depth o f  charges i n  South Louisiana 
and i n  a l l  water areas sha l l  be as fo l lows f o r  shots 
detonated i n  holes: 

5 lbs.  o r  less . . . . . . . . . . . . . .  20 f e e t  
Up t o  20 lbs.  . . . . . . . . . . . . . .  40 f e e t  
Up t o  30 lbs.  . . . . . . . . . . . . . .  50 f e e t  
Up t o  40 lbs. . . . . . . . . . . . . . .  60 f e e t  
Up t o  50 lbs. . . . . . . . . . . . . . .  70 f e e t  

No p a r t  o f  the charge sha l l  be above the minimum 
required depth. 

These minimum required depths sha l l  not  apply t o  
t r i a l  charges and charges f o r  determining cond i t ion  
o f  the weathering layer ,  o r  pos i t i on  and water 
speed; provided t h a t  such charges are not over 
f i v e  (5) pounds, and not  f i r e d  of tener than 
absolutely necessary. 

Minimum required depths o f  charges i n  North Louisiana 
w i t h  the exception o f  water areas s h a l l  be as fo l lows: 

5 lbs. or less . . . . . . . . . . . . . .  15 f e e t  
Up t o  20 lbs.  . . . . . . . . . . . . . .  20 f e e t  
Up t o  30 lbs.  . . . . . . . . . . . . . .  25 f e e t  
Up t o  40 lbs.  . . . . . . . . . . . . . .  30 f e e t  
Up t o  50 lbs.  . . . . . . . . . . . . . .  35 f e e t  

The placing o f  explosive charges on the bottoms o f  the 
waters o f  the Gulf  o f  Mexico, Mississippi  Sound, 
Breton Sound, Chandeleur Sound and Lake Borgne i s  
prohibi ted.  
the bottom must be suspended and detonated a t  a 
p o i n t  not  below the l e v e l  midway between the surface 
o f  the water and the substratum underlying such water; 
o r  detonated above the surface o f  the water. Under no 
condit ions should charges be detonated nearer t o  the 
bottom o r  water bed than f i v e  (5) feet. 

A l l  charges not detonated i n  holes below 

When more than one shot i s  f i r e d  i n  the same hole and there i s  
any reasonable doubt i n  the mind o f  e i t h e r  the Seismic Agent 
o r  the F i e l d  Manager o f  the pa r t y  as t o  the l ega l  depth of the 
hole a f te r  the shot i s  f i r ed ,  the ho14wi11 be measured for 
depth before reloading t o  ascertain t h a t  i t  i s  the required 
depth i n  accordance w i t h  the tab le  o f  charges and depth. 

A l l  pipe used i n  geophysical operations must be removed t o  
a t  l e a s t  s i x  f e e t  below the surface o f  the ground, o r  
s i x  f e e t  below the bottom i n  water areas, before f i n a l l y  
leaving the shotpoint. 
water  during crew off-days. 

No pipes should be l e f t  i n  the 
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11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

All par t ies  using pipe i n  water areas must have c l e a r l y  
stamped a t  each end o f  each j o i n t  the name o r  abbreviat ion 
o f  the name o f  the company using the pipe. 

All 2 x 2s used f o r  survey l i n e s  must be c l e a r l y  stamped 
w i t h  the name o f  the company using the stakes a t  approximately 
three-foot in te rva ls .  
completion o f  the prospect. 

A l l  pipes, buoys and other markers used i n  connection w i th  
seismic work sha l l  be property flagged i n  the daytime and 
l i g h t e d  a t  n igh t  according t o  the navigation ru les  o f  the 
U.S. Engineers and the U.S. Coast Guard. 

These stakes must be pu l led  upon the 

A l l  holes d r i l l e d  i n  geophysical operations i n  land areas 
must be f i l l e d ,  by the persons o r  agency d r i l l i n g  these 
holes, before leaving the locat ion.  

No explosives sha l l  be discharged w i t h i n  250 fee t  o f  any 
oyster  ree f  o r  bed, inc lud ing any State-owned natural  
reefs,  wi thout w r i t t e n  permission signed by the owner 
and/or lessee o f  the reed o r  bed, approved by the D i rec tor  
o f  the Wild L i f e  and Fisher ies Comnission and the Chief 
o f  the D iv is ion  o f  Oysters, Water Bottoms and Seafoods. 

A l l  shotpoints i n  oyster areas must be approved by the 
D iv is ion  o f  Oysters and Water Bottoms before being fired. 

No explosives i n  suspended charges sha l l  be discharged 
w i t h i n  one thousand (1000) f e e t  o f  a f i s h i n g  boat wi thout 
no t ice  being given t o  such boat so t h a t  i t  may move f r o m  
the area. 

Pers is tent  gas and water spouts caused by d r i l l i n g  o r  Shooting 
operations of seismic crews i n  water areas w i l l  be stopped 
as soon as possible a f t e r  they occur. 

Boats, marsh buggies o r  o ther  types o f  marsh vehicles must be 
so used as t o  cause the minimum disturbance o f  an i n j u r y  t o  
the lands. Water bottoms, and w i l d  l i f e  and f i sher ies  thereon. 

No shooting w i l l  be allowed except i n  day l igh t  hours so t h a t  
the Seismic Agent may observe the resu l t s  o f  each shot, 
except pursdant t o  express w r i t t e n  author izat ion from the 
Chief o f  the D iv is ion  o f  Oysters, Water Bottoms and Seafoods. 
Such requests must be made i n  wr i t ing ,  g iv ing  reasons. 

No .shooting w i l l  be allowed i n  heavy fog due t o  danger t o  
boats i n  close proximity. 

Agents assigned t o  seismic crews are under the supervision o f  
the Chief o f  the D iv is ion  o f  Oysters, Water Bottoms and 
Seafoods o f  the Wild L i f e  and Fisher ies Commission: 

(A) The Supervisor, on request, w i l l  have access t o  a l l  
records, such as shot po in t  loca t ion  maps, shooters' 



23. 

24. 

25. 

26. 
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logs and tracings, but  only t o  the extent necessary 
t o  determine t h a t  a1 1 pro tec t ive  requirements have 
been compl l e d  wi th.  

The in te rp re ta t i on  o f  these ru les  and regulat ions 
by the Supervisor w i l l  be accepted by the seismic 
operator and the Seismic Agent. 

The Par ty  Chief w i l l  i n s t r u c t  the members of h i s  
par ty  as t o  these ru les and regulat ions, and t o  
the duty and au tho r i t y  o f  the Supervisor o f  the 
D iv i s ion  o f  Oysters, Water Bottoms and Seafoods 
o f  the Wild L i f e  and Fisheries Commission and the 
Sei  smi c Agent. 

The Party Chief w i l l  ass i s t  the Seismic Agent t o  
f i l l  out the required form by fu rn ish ing  a l l  
necessary data. 

A fee o f  $1,500.00 per month w i l l  be charged geophysical 
operators t o  be used t o  pay salary, ret irement p a r t i c i p a t i o n  
fees, and the expenses o f  Seismic Agents assigned t o  crews 
working i n  Louisiana. One-half o f  t h i s  amount, o r  $750.00, 
w i l l  be charged f o r  any po r t i on  o f  a month less than 
f i f t e e n  15) days, and f o r  any po r t i on  o f  a month exceeding 
f i f t e e n  t 15) days, the geophysical operators w i l l  be b i l l e d  
a t  the f u l l  monthly r a t e  o f  $1,500.00. A l l  payments w i l l  
be made by the geophysical explorat ion companies d i r e c t l y  
t o  the Louisiana Wild L i f e  and Fisheries Commission on o r  
before the 20th o f  each month; therefore, no payments w i l l  
be made by the operators t o  the Seismic Agents. 

The Seismic Agent has the r i g h t  t o  stop any p a r t i c u l a r  
shooting, i f , i n  h i s  opinion, i t  w i l l  v i o l a t e  the above 
ru les  and regulat ions, but does not have the au tho r i t y  
t o  shut down the e n t i r e  explorat ion work. 
opinion o f  the Seismic Agent, such v io la t i ons  continue, 
he w i l l  imnediately contact the Wild L i f e  and Fisheries 
Comni ssion Supervisor, and the members o f  the explorat ion 
par ty  w i l l  ass i s t  him t o  do t h i s  w i t h  a l l  the f a c i l i t i e s  
a t  t h e i r  disposal. 

If, i n  the 

The Party Chief w i l l  f u rn i sh  the Wild L i f e  and Fisheries 
Comnission Supervisor with transportat ion f a c i l i t i e s  t o  
enable him t o  v i s i t  the working area, i f  requested. 

The Party Chief i s  required t o  n o t i f y  the D iv i s ion  of 
Oysters Water Bottoms and Seafoods o f  the Wild L i f e  and 
Fisheries Comnission imnediately i f  the Seismic Agent 
i s  not on the job, and w i l l  n o t i f y  the Comnission 
Supervisor i f  i t  should be necessary t o  r e l i e v e  the 
agent a t  any t ime .  The Commission Supervisor w i l l  
arrange re1 i e f  f o r  the agent. 
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27. No Seismic Agent shall have the r i g h t  t o  release any 
operator from the obligations imposed by these rules 
and regulations. Exceptioris may be granted by the 
Director of the Wild Life and Fisheries Commission 
only, af ter  written application setting forth reasons 
for  exception. The release, signed by the Director, 
will designate the particular area and rule affected 
and the procedure to be followed i n  lieu of the 
established rule. 

28. All operators conducting seismic operations shall use 
reasonable presentation i n  accordance w i t h  approved 
and accepted methods to prevent destruction of, or 
injury to ,  f i s h ,  oysters, shrimp and other aquatic 
l i f e ,  w i l d  l i f e  or  other natural resources of the 
State of Louisiana. 

29. Operators shall furnish to  the Wild Life and Fisheries 
Commission a surety bond w i t h  a surety company 
authorized to do business i n  the S t a t e  o f  Louisiana 
i n  the fu l l  sum of twenty-five thousand ($25,000.00) 
dollars when us ing  more than one seismic crew i n  the 
f ie ld ,  or five thousand ($5,000.00) dollars when 
operating w i t h  only one crew. Bond forms may be 
obtained from the Division of Oysters, Water Bottoms 
and Seafoods of the Wild Life and Fisheries Commission. 
Bond should be f i l l ed  by the applicant. 

30. Any violation of these or any other valid rules 
promulgated by the Wild Life and Fisheries Commission 
for  the regulation of seismic operations, o r  the 
refusal of any operator or  i ts  employees to comply 
fully w i t h  a l l  orders and requirements which may be 
made by the Wild Life and Fisheries Commission a t  
the time the exploration is conducted, or any attempt 
t o  unduly influence any Seismic Agent to  abs ta in  
from the enforcement of these regulations shall 
constitute peremptory cause for shutting down the 
entire exploration work and may mean the barring of 
the Party Chief, Party Manager of Field Manager 
involved from future operations i n  this State. 

These rules and regulations supersede a1 1 ' other rules 
and regulations issued prior to  this date and are 
subject t o  change a t  the discretion o f  the Director 
of the Wild Life and Fisheries Commission. 

31 . 

Finally, there are a number of miscellaneous provisions which mus 

be taken into account by the geopressured developer: 

30:213 Furnish ing  State  Information Obtained under Permits 

The Commissioner of Conservation, the State Mineral Board, or  
any other agency of the State shall not require the holder of a 
permit to furnish information secured under his permit prior t o  
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obtaining from the State a mineral lease affecting the property 
surveyed. 
(upon request of the Comnissioner of Conservation or the State 
Mineral Board), he shall f i l e  maps shoeing the location of a l l  
shot points and detector or geophone set-ups located on the 
property and the dates on which they were used, together w i t h  
the subsurface contours obtained as a result o f  the use of the 
points. Th i s  information shall not extend t o  lands beyond 
the boundaries of the public property surveyed. T h i s  
information shall be furnished the Commissioner o f  Conservation 
or  the State Mineral Board w i t h i n  ninety days a f te r  the survey 
is made provided that ninety days have elapsed since the completion 
of the survey. 

If the permittee becomes a mineral lessee of the State 

30:215 Confidential Nature of Surveys and Data 

A l l  surveys and data of every k i n d  filed under R.S. 
30:213 shall be confidential and available only to the 
Comnissioner of Conservation and State Mineral Board for 
their use i n  the proper administration and development 
of pub1 i cly owned 1 and. 

30: 21 6 Penal ty  

through 30:215 or any rule or order of the State Mineral 
Board made thereunder shall be fined not less than one 
hundred dollars ($100.00) nor more than one thousand 
dollars ($1,000.00) or imprisoned for not more than six 
months, or  both. 

Whoever knowingly and willfully violates R.S. 30:211 

30:218 Injunction not to  Lie i n  Suits to  Restrain 
lxploi tation for O i l  , etc., on State Lands 

No injunction shall issue against lessee of the s ta te  
or  sta te  employees t o  restrain exploration for minerals on 
state lands. In a l l  cases plaint i f f ' s  remedy shall be 
judicial sequestration o f  the product of the exploration 
o r  i t s  proceeds u n t i l  the r ights  of a l l  claimants are 
determined. 

30:219 Release f r o m  Sequestration 

product or  proceeds by giving bond. T h i s  bond shall be 
payable to  the clerk of court and i n  an amount fixed by 
the judge as being the value o f  the product a t  the time 
of i t s  release, w i t h  legal interest from final judgment. 

The defendant mqy obtain release of the sequestered 

30:171 State Departments and Agencies; Permits t o  Lessees for 
Directional Dr i l l i ng ;  Permits to erect structures, etc.  

Any department or agency of the State may grant on lands o f  
which i t  has t i t l e ,  custody, or possession: 
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(1 )  A permit lease, or servitude to  engage i n  directional 
d r i l l i n g  i n  search of minerals underlying adjacent water 
bodies . 
( 2 )  A permit, lease, or servitude to  erect  structures and enjoy 
a l l  privileges o f  the lands necessary or convenient i n  the 
development and transporti ng o f  minerals underlying adjacent 
water bodies. 

to  these grants. 

a valid mineral lease on the adjacent water bottoms. 

The five year limitation o f  R.S.  47:1217 shall not apply 

No grantee shall exercise any rights without first obtaining 



FOOTNOTES TO CHAPTER V I  

1. The Act was f i r s t  adopted as Act 784 o f  1975. 

incorporated i n t o  the Revised Statutes as Sections 800- 

809 o f  T i t l e  30. Ci ta t ions w i l l  be t o  the appropriate 

sections o f  the Revised Statutes. 

It was 

2. Act 134 o f  1976. 

3. 30 U.S.C. 51001 e t  seq (1970) The federal ac t  q u a l i f i e s  the 

"75%" requirement t o  add t h a t  the by product must not be o f  

s u f f i c i e n t  value t o  warrant production by i t s e l f  f o r  i t s  

own value. The s ta te  a c t  changes the requirement. The e f f e c t  

i s  a lso t o  ra i se  the question as t o  whether a t rue  "byproduct" 

i.e., a substance not valuable i n  i t s e l f  i s  excluded from the 

d e f i n i t i o n  o f  the resource, and i s  thus not  covered by a lease. 

4. R.S. 30:2. 

5. This informat ion was derived by conversations w i th  attorneys 

representatives o f  the Mineral Board a t  the time o f  preparat ion 

o f  t h i s  report .  
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CHAPTER V I 1  

THE GEOTHERMAL ENERGY RESOURCES ACT OF 1976 

UNITIZATION OF GEOPRESSURED RESERVOIRS 

I. UNITIZATION AND THE LOUISIANA CONSERVATION ACT 

A. U n i t i z a t i o n  Provisions o f  the Conservation Act and Geopressured 

Resources 

The preamble t o  the Geothermal Energy Resources Act o f  1976 provides 

i n  p a r t  t h a t  the ac t  i s  " t o  provide for regu la t ion  o f  explorat ion, d r i l -  

l i n g ,  production and subsurface disposal ; t o  provide f o r  conservatton and 

environmental protection; . . ." t o  t h i s  end,as mentioned i n  the preceding 

chapter, Section 802 provides t h a t  f u l l  regulatory au tho r i t y  over a l l  geo- 

thermal explorat ion, d r i l l i n g ,  development and production i s  vested i n  

the State Department o f  Conservation. The sect ion goes on t o  provide t h a t  

the provisions o f  the Louisiana Conservation Act, espec ia l l y  R.S. 30:5 

and R.S. 30:9, are extended t o  a l l  geothermal oberations. This chapter 

w i l l  consider the provisions o f  the Act and the imp l ica t ions  which u n i t i -  

za t ion  may general ly ho ld  for  the geopressured developer. The Comnis- 

s ioner has recent ly  issued proposed regulat ions under the Geothermal Energy 

Resources Act. These do not regulate the u n i t i z a t i o n  o f  the resource 

but  are l i m i t e d  p r i m a r i l y  t o  completion and gperating matters. It i s  

assumed he w i l l  apply h i s  general ru les o f  procedure t o  appl icat ions 

f o r  the formation o f  geopressured u n i t s  and w i l l ,  i n i t i a l l y  a t  least ,  

apply the same c r i t e r i a  f o r  the formation o f  u n i t s  as he uses i n  the 

case o f  o i l  and gas 



R.S. 30:5 and R.S.  30:9 provide the basis for unitization of oi l  

and gas production i n  Louisiana. An understanding of the significance 

of this aspect of the Geothermal Energy Resources Act, therefore, requires 

a consideration o f  the Louisiana Conservation Act as i t  has been applied 

i n  the o i l  and gas area. 

6. History of The Conservation Act 

As early as 1839 oi l  was sometimes collected from the surface around 

the Calcasieu River near Lake Charles and used locally. I t  was not u n t i l  

September, 1901, however, that  the first o i l  production i n  Louisiana 

occurred. 
I 

A "gusher" a t  1,800 feet was brought i n  just six miles north- 

east  of Jennings, Louisiana, and production from the Jennings field began. 

In 1905 natural gas was discovered i n  northwest Louisiana i n  Caddo 

Parish. 

afire.  The fire burned for several weeks. T h i s  situation was brought 

In early May of that  year a gas well got out of control and was 

to  the attention of the Louisiana Legislature, and i n  the next regular 

session of the legislature i n  1906, the legislature passed an act  m8k- 
1 

i n g  i t  i l legal for persons to  permit a gas well t o  remain out o f  control 

or to wastefully burn gas or  blow i t  into the a i r .  I f  the owner of the 

well neglected o r  was unable to  br ing  about control of the well , the 

governor was authorized to  call  upon the s ta te  board of engineers to  take 

charge of the situation, and control the well. T h i s  early act  set the 

- 

- 

stage for  the more comprehensive and complicated conservation laws which - 

I 

were to follow. 

I t  was not long af ter  this that  the Louisiana courts were called Upon 

to  decide the npture of the landowner's rights to the petroleum under 
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h i s  property. Reference has already been made i n  Chapter I V  t o  the re-  

s u l t s  of t h i s  l i t i g a t i o n .  I t s  e f f e c t  upon the conservation movement i s  

a lso  important. 

the nature o f  the landowner's r i g h t .  The question before the cour t  arose 

i n  the context o f  an owner o f  land who had entered i n t o  an a c t  purport ing 

t o  convey a l l  o f  the minerals underlying h i s  land t o  an o i l  company. More 

than ten years elapsed before the company made any e f f o r t  t o  e x p l o i t  the 

minerals . When the company began d r i  11 i ng operations, the 1 andowner 

objected arguing t h a t  he had never been the owner of the petroleum under 

h i s  land because i t  was a th ing  without a master. He then argued t h a t  he 

I n  1913 the Supreme Court o f  Louisiana f i r s t  ru led  on 

could therefore on ly  own a r i g h t  t o  search f o r  the petroleum and t o  e x p l o i t  

i t  i f  i t  could be found. Accordingly, he could not  convey the minerals 

to the o i l  company because he had never owned them. The Supreme Court 

agreed w i t h  the landowner. The case , which i s  no t  reported, was o f  

doubtful value as precedent because i t  was s e t t l e d  pending a rehearing. The 

basic theory o f  the case, however, was af f i rmed i n  the h i s t o r i c  case o f  

Frost-Johnson Lumber Company v. Sa l l inqs  Heirs . 

2 

3 

The decis ion i n  Frost-Johnson which f i r s t  establ ished the non-ownership 

theory o f  o i l  and gas law i n  Louisiana, was based on a hazy understanding 

o f  the geology involved. The cour t  was impressed w i t h  the " f u g i t i v e "  

nature of o i l  and gas. It apparently bel ieved t h a t  these substances were 

"running a t  l a rge  beneath the surface", and t h a t  the only way t o  appropri- 

a te  the o i l  and gas was by d r i l l i n g  we l ls  and capturing it. The cour t  said: 

"the r i g h t ,  which i s  now un ive rsa l l y  recognized, o f  every land- 
owner t o  ext ract ,  by bor ing we l ls  on h i s  own land, and appropriate 
t o  h i s  own use, wi thout compensation t o  h i s  neighbor, the 
o i l  o r  gas i n  a natural  reservo i r  beneath the surface, extend- 
i n g  beyond h i s  property l i n e ,  i s  not consonant w i t h  the r i g h t  



of  "ownership"(as t h a t  r i g h t  i s  defined i n  the Code) o f  the 
f u g i t i v e  f inera ls ,  o i l  and gas, running a t  large beneath the 
surface". 

It was against t h i s  background of p a r t l y  erroneous geological assump- 

t ions, no s ta tu to ry  mineral law, and l i t t l e  guidance from the C i v i l  Code, 

t h a t  the Louisiana courts were forced t o  improvise an o i l  and gas law. 

The assumed fugacious character o f  o i l  and gas o r i g i n a l l y  gave r i s e  

t o  the r u l e  t h a t  immediate d r i l l i n g  was necessary t o  appropriate them be- 

f o r e  they migrated f r o m  under the land o r  the streams d r ied  up from some 

unknown cause. The courts, l ay ing  stress on t h i s  effect of mineral 's  

assumed migratory nature, and seeking t o  p ro tec t  the landowner from feared 

speculat ion by large o i l  companies, e a r l y  ru led  t h a t  the rea l  tons idera t ion  

fo r  the execution o f  o i l  and gas leases was the imnediate and complete 

exp lo ra t ion  and development of the land. Since leases were o f ten  incomplete, 

o r  worse, showed overreaching by the o i l  companies, the impl ied covenants 

were fashioned by the courts from t h i s  premise. These have already been 

mentioned. Their  e f f e c t  was also the u l t imate  cause f o r  the development 

o f  conservation l e g i s l a t i o n .  It w i l l  be reca l l ed  t h a t  these ob l iga t ions  

as u l t i m a t e l y  developed consisted o f !  

exploratory wells. This covenant was deemed essent ia l  because e a r l y  lease 

forms provided f o r  very long primary terms, sometimes from 25 t o  99 years. 

Today, the existence o f  t h i s  covenant has become somewhat obscured because 

most leases provide expressly for  the payment o f  delay ren ta l s  wh'ich I n  

theory are t o  defer the d r i l l i n g  o f  the exploratory we1 1. 

covenant t o  f u l l y  develop the leased property. A f t e r  completion of an 

exploratory wel l  as producer, i t  was thought necessary t h a t  the lessee 

(1) the impl ied covenant t o  d r l l l  

(2) The imp1 i e d  



imnediately embark upon a program t o  d r i l l  such addi t ional  wel ls  as 

were necessary t o  reasonably develop the deposi t  o f  minerals which had 

been discovered. (3) The impl ied covenant for  d i l i g e n t  and proper 

operation of the wel ls  and f o r  marketing the production i f  o i l  and gas 

was discovered i n  payi ng quanti  t i e s  . Because the m a i  n consideration t o  

the lessor  was the an t i c ipa t i on  o f  r o y a l t y  from the sale o f  the minerals, 

the lessee was a lso deemed obl igated t o  d i l i g e n t l y  and e f f i c i e n t l y  operate 

and market the product. (4)  The impl ied covenant t o  p ro tec t  the leased 

premises against drainage by wel ls on adjo in ing land. 

As more and more f i e lds  were discovered, and as production continued 

t o  r i se ,  geologists and engineers began t o  have a be t te r  understanding 

o f  the nature of o i l  and gas i n  the ground. 

ob l igat ions was also t o  requi re  t h a t  each operator d r i l l  as many wel ls 

as possible as quick ly  as possible once o i l  o r  gas was discovered. 

It was a t  f i r s t  bel ieved t h i s  was necessary because the o i l ,  bel ieved t o  

be running i n  streams under the l and ,  might be forever gone if i t  was not 

r a p i d l y  captured. 

r i g h t  which had been establ ished of each owner t o  produce as much as he 

could from h i s  own land a t  the expense of causing i t  t o  migrate from h i s  

neighbor's land meant i n  tu rn  t h a t  the neighbor, t o  prevent th i s ,  would be 

forced t o  withdraw i t  a t  equal ly rap id  ra tes  from h i s  land. The senseless- 

ness and waste caused by t h i s  i n  terms both o f  uselessness o f  d r i l l i n g  

excessive we1 1 s and o f  the detr imental e f fec t  upon the u l t imate recovery 

o f  a too rap id  withdrawal o f  the o i l  o r  gas gradual ly became real ized. 

By 1930, the Mid-Continent O i l  and Gas Associat ion published a "Handbook 

The e f f e c t  o f  the impl ied 

By the time t h i s  was discovered t o  be incor rec t  the 



on U n i t i z a t i o n  of O i l  Pools". This e a r l y  work stressed t h a t  one o f  the 

factors favoring wide spread u n i t i z a t i o n  o f  o i l  and gas pools was t o  

stop the "undue d i ss ipa t i on  o f  the gas pressure which i s  the important 

o r  propulsive force t o  b r i ng  the o i l  product ou t  o f  the ground.. . I' 5 

The term u n i t i z a t i o n  was defined as the "pract ice o f  un i f y ing  the 

ownership and contro l  of an actual o r  prospective o i l  o r  gas pool by the 

issuance o r  assignment of u n i t s  for  undivided i n t e r e s t  i n  the e n t i r e  area 

w i t h  p rov is ion  f o r  development and operation by an agent, t rustee o r  

comni t t e e  represent i  ng a1 1 hol ders o f  undivided i nteres t there i  n . I' The 

purpose o f  u n i t i z a t i o n  was sa id t o  be t o  convert a number o f  separately 

owned propert ies i n t o  one large property t o  be developed and operated as 

such. It was f e l t  t h a t  operating the o i l  property as a s ing le u n i t  would 

reduce the d r i  11 i ng o f  unnecessary we1 1 s , which increase the cost o f  

d r i l l i n g ;  e l iminate waste by reducing the d i ss ipa t i on  o f  reservo i r  energies, 

and s t i l l  guarantee t o  each landowner h i s  proport ionate share o f  the o i l  

underlying h i s  land. I m p l i c i t  i n  the c o m n  pool concept was r e a l i z a t i o n  

t h a t  o i l  and gas whi le migratory w i t h i n  a reservo i r  are i n  f a c t  confined 

t o  a l i m i t e d  pool o r  reservo i r  on ly  and do not  run i n  large underground 

r i v e r s  which f low over an undetermined area. 

6 

While Louisiana courts were developing a regime o f  property law t o  

apply t o  o i l  and gas the Louisiana Legislature, s t a r t i n g  w i th  the 1906 

a c t  mentioned above, was concerning i t s e l f  w i t h  various conservation 

measures. 

A seven member comnission on natural  resources was o r i g i n a l l y  created 
7 

i n  1908 and was changed i n  1910 t o  the Conservation Commission. A 



Department of Mining and Minerals was also establ ished i n  1910. 

I n  1916 large new discoveries g rea t ly  decreased the p r i c e  o f  natura l  

gas i n  the state.  P a r t i a l l y  as a r e s u l t  o f  these discoveries, the carbon 

black indus t ry  began t o  s h i f t  from West V i rg in ia  and Kentucky t o  the 

Louisiana area. It was bel ieved t h a t  the manufacture o f  carbon black 

from natura l  gas was a wasteful use, and i n  1920 the l e g i s l a t u r e  adopted 

P.;t 250 which a1 lowed the Department of Conservation t o  prescr ibe ru les  

for  carbon black plants.  The Act also authorized the Commissioner t o  f i x  

the po ten t ia l  capacity of any gas wel l  used for the manufacture o f  carbon 

black. 

whenever i t  became necessary t o  obta in  an adequate supply o f  natural  gas 

f o r  domestic uses i n  Louisiana. 

He was fur ther  authorized t o  reduce the consumption o f  these p lants  

Apparently the l eg i s la tu re  was d i s s a t i s f i e d  w i t h  the Act o f  1920, and 

i n  1924 enacted what was perhaps Louisiana's f i r s t  r e a l  attempt a t  a t rue  

o i l  and gas conservation law. 
a 

This Act which dea l t  exclusively w i t h  gas production prohtb i ted 

wel ls  from being placed w i t h i n  a ce r ta in  distance from each other, fur ther  

r e s t r i c t e d  t o  carbon black manufacture i n  Louisiana, and regulated such 

matters as the protect ion o f  gas s t ra ta,  the keeping o f  logs, plugging o f  

dry  wells, the type o f  equipment t o  be used, the casing of we l ls  and the 

tes t i ng  and metering o f  gas production. The most s i g n i f i c a n t  feature o f  

the Act, however, was the establ ish ing o f  gas allowables. These allowables 

r e s t r i c t e d  the amount o f  gas a wel l  could produce and were t o  be based 

upon the open f low capacity o f  the wel l  and the acreage on which the wel l  

was located. This resul  ted i n  a rough a1 loca t ion  of production by acreage 
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and discouraged the d r i l l i n g  o f  an excessive number of we l ls  since each 

new wel l  reduced the production allowed from others on the t r a c t .  

Louisiana appears t o  have been the f i r s t  gas producing s ta te  t o  set  up 

such a s ta tu to ry  scheme for gas allowables based upon geographic con- 

siderations. 

Act 253 o f  1924 undertook o i l  conservation along somewhat s i m i l a r  

l ines.  

o r  handling o f  o i l  i n  such a manner as t o  cause waste, provide f o r  monthly 

reports by operators , regulate various operating pract ices , and authorize 

inspections by conservation agents. The Act a lso  provided t h a t  the 

Department o f  Conservation had the r i g h t  t o  make ru les  f o r  the spacing o f  

o i l  we l l s  i n  any area o f  the state, and proh ib i ted  the waste o r  blowing 

i n t o  the a i r  o f  more than a c e r t a i n  amount o f  gas. Although the Commissioner 

of Conservation also had the au tho r i t y  t o  issue orders on we1 1-spacing , 
none appear t o  have been issued. 

It was revised i n  1926 t o  p r o h i b i t  the d r i l l i n g  f o r  o r  production 

I n  1935 the Leg is la tu re  acted t o  p r o h i b i t  production o f  crude petroleum 

i n  such a manner as t o  cons t i t u te  waste o r  an excess o f  market demand, t o  

be ascertained by the Comnissioner o f  Conservation. 

s i m i l a r  t o  the one already i n  e f f e c t  f o r  natural  gas. I t  granted the 

9 
This p rov is ion  was 

Comnissioner the r i g h t  t o  a l l oca te  production of any o i l  f i e l d  among the 

various producers i n  the f i e l d  i n  a reasonable manner. The Commissloner 

immediately exercised t h i s  power t o  contro l  the production o f  crude 
10 

petroleum i n  the Caddo f i e l d  located i n  extreme northwestern Louisiana. 

Some o f  the producers i n  the Caddo f i e l d  apparently thought the Act per- 

mi t ted  c e r t a i n  operators t o  receive a1 lowables which were excessive when 

compared w i t h  those on surrounding leases f n the same f i e l d .  
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As a r e s u l t  of t h i s ,  and other pressure, i n  1936 the Leg is la tu re  

combined the o i l  and gas statutes previously passed, i n t o  a comprehensive 

o i l ,  gas and sulphur conservation measure . This Act  p roh ib i ted  the 

production of these resources i n  such a manner as t o  cons t i t u te  waste o r  

which was i n  excess o f  reasonable market demand. The Comnissioner was 

given the power t o  determine the market demand, and t o  promulgate orders 

on matters concerning waste, production practices, and the l i k e .  He was 

s p e c i f i c a l l y  authorized to requ i re  t h a t  o i l  we l l s  be operated w i t h  e f f i c i e n t  

gas-oi l  r a t i o s  and t o  f i x  the spacing o f  wel ls.  Inc identa l  t o  the Comnis- 

s ioner 's powers t o  determine market demand, was the power t o  r e s t r i c t  

production t o  designated allowables among f i e l d s .  The requirement t h a t  

Comnissioner mandate e f f i c i e n t  gas-oi l  r a t i o s  i s  apparently the f i r s t  

l e g i s l a t i v e  acknowledgment o f  the need t o  conserve reservo i r  energies. 

11 

The Comnissioner qu i ck l y  ca r r i ed  ou t  h i s  mandate a t  the Cotton Valley 

f i e ld .  The we l ls  i n  t h i s  f i e l d  produced a high g rav f t y  l i q u i d  p l a i n l y  

d i f fe ren t  from the ord inxry  crude petroleum, and comnonly designated as 

" d i s t i l l a t e " .  This d i s t i l l a t e  was essen t ia l l y  l i q u i d  petroleum w i t h  very 

high volumes o f  natural  gas dissolved i n  i t  a t  high pressure. I n i t i a l l y ,  

the o i l  was separated and the gas was e i t h e r  f l a r e d  o r  allowed t o  es- 

cape t n t o  the atmosphere. Because o f  the l a rge  amount o f  natural  gas 

involved t h i s  was p a r t i c u l a r l y  wasteful. To prevent such waste, the 

Comnissioner s e t  allowables f o r  o i l  i n  terms o f  gas production and per- 

m i t t ed  the o i l  t o  be produced b u t  on l y  i f  there were markets capable of 

absorbing the gas which was produced w i t h  the o i l .  The wasteful f l a r i n g  

o r  venting o f  gas in to  the a i r  was also prohibi ted.  
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C. The Louisiana Conservation Act 

As a r e s u l t  o f  the experience i n  Cotton Valley and other f i e l d s  i n  

1940 the Legis lature adopted Act 157 which, w i t h  major amendments i n  1960, 
12 

forms the present conservation act. The Act was revolut ionary i n  t h a t  

i t  deprived the landowner o f  much of h i s  freedom i n  the production o f  o i l  

and gas. 

While Louisiana courts have continued t o  speak o f  petroleum as being 

insuscept ib le o f  p r i v a t e  ownership i n  the ground, and have continued t o  

c l a s s i f y  the r i g h t  t o  mrfie i t  as a servitude o r  lease, the Conservation 

Act  g rea t l y  l i m i t s  the r u l e  of capture and t o  a large extent recognizes the 

surface owner as the owner o f  the petroleum i n  place underneath h i s  land. 

The Act establ ishes the State Department of Conservation under the 

d i r e c t i o n  o f  a Comnissioner o f  Conservation. A l l  natural  resources o f  

the s ta te  not  w i t h i n  the j u r i s d i c t i o n  o f  another s p e c i f i c  s ta te  agency are 

declared t o  be w i t h i n  the j u r i s d i c t i o n  o f  the Conservation Department. 

This tncludes oi l  and gas i n  the state, and a f t e r  Act 134 o f  1976 also 

includes geothermal -geopressured resources. Therefore, where reference i s  

made t o  o i l  o r  gas i n  the Conservation Act one must now presume the terms 

a1 so i n c l  ude the geopressured resource unless they are c l e a r l y  i ncompati b l  e 

t o  the resource. The Act s p e c i f i c a l l y  p r o h i b i t s  the waste of o i l  and gas 

as t h a t  term i s  defined i n  the Act. I n  add i t ion  t o  i t s  ordinary meaning 

the term, waste, includes: 

** 

the i n e f f i c i e n t ,  excessive, o r  improper use o r  d i ss ipa t i on  o f  
reservo i r  energy; and the locat ion,  spacing, d r i l l i n g ,  equipping, 
operating, o r  producing o f  an o i l  o r  gas wel l  i n  a manner which 
resul ts ,  o r  tends t o  r e s u l t  i n  reducing quant i t y  o f  o i l  o r  gas 
u l t i m a t e l y  recoverable from a pool and . . . 

a 

L 
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the i n e f f i c i e n t  s to r i ng  o f  o i l ;  the producing o f  o i l  o r  
gas from a pool w i th  an excess o f  t ranspor tat ion o r  
marketing f a c i l i t i e s  o r  o f  reasonable market demands; and 
the locat ing,  spacing, d r i l l i n g ,  equipping, operat ing o r  
producing o f  an o i l  o r  gas wel l  i n  a manner causing, o r  
tending t o  cause, unnecessary r excessive surface loss 
o r  dest ruct ion o f  o i l  o r  gas. 15 

The Comnissioner has the au tho r i t y  t o  make reasonable r u l e s  and 

regulat ions w i t h  the proper admin is t ra t ion and enforcement f o r  the pre- 

vention o f  waste. 
14 

Power i s  s p e c i f i c a l l y  granted t o  the Commissioner 

t o  promulgate ru les  and regulat ions for  the fo l low ing  purposes: 

(1) t o  requ i re  d r i l l i n g ,  casing, and the plugging o f  we l ls  i n  such a 

manner as t o  prevent the escape of o i l  and gas and t o  prevent the 

i n t rus ion  o f  water i n t o  o i l  o r  gas s t ra ta;  (2 )  t o  prevent the p o l l u t i o n  

o f  f resh  water supplies by o i l ,  gas o r  s a l t  water; (3) t o  prevent the 

premature and i r r e g u l a r  encroachment o f  water which reduces the t o t a l  

u l t imate  recovery o f  o i l  or. gas from a pool; (4)  t o  requ i re  the opera- 

t i o n  o f  wel ls  w i th  e f f i c i e n t  gas-oi l  r a t i os ,  and t o  f i x  those ra t i os ;  

(5 )  t o  prevent blowouts, cavings, and seepage; (6) t o  regulate 

secondary recovery methods inc lud ing  the in t roduc t ion  o f  gas, a i r ,  

water, o r  other substances i n t o  producing formations; (7)  t o  l i m i t  and 

prora te  the  production o f  o i l  o r  gas o r  both from any pool o r  f i e l d  

the prevention o f  waste; (8) t o  regulate the spacing o f  wel ls  i n t o  

established d r i l l i n g  u n i t s  as defined; (9) t o  requi re  in terested per- 

sons t o  place uniform meters approved by the  Comnissioner wherever the 

Comnissioner designates, on pipe1 ines, and a l l  places necessary t o  

prevent waste. 

The 1936 experience i n  Cotton Val ley w i t h  d i s t i l l a t e  prompted the 

Legis la ture t o  include subsection B o f  sect ion 5. This subsection 



184 

authorizes the Comnissioner t o  requ i re  the recyc l i ng  o f  gas i n  any pool 

from which d i s t i l l a t e  may be separated o r  natural  gas extracted. Under 

the Commissioner's regu la t ion  the recycled gas, a f t e r  i t  has been separat- 

ed from the crude o i l ,  i s  t o  be re in jec ted  i n t o  the formation. The Sub- 

section a1 so authorizes the Conmissioner t o  promulgage ru les  t o  "un i t i ze  

separate ownership" i n  the d i s t i l l a t e  f i e l d .  When enacted, t h i s  provis ion 

was revo lu t ionary  i n  t h a t  i t  allowed the Comnissioner o f  Conservation t o  

ignore property l i n e s  and t o  requ i re  d i s t i l l a t e  reservo i rs  be t rea ted  as 

a s ing le u n i t  wi thout regard t o  them. I f  property owners could no t  agree 

on a u n i t i z a t i o n  agreement, the Comnissioner could nonetheless fo rce  them 

t o  u n i t i z e  and operate the reservo i r  as a s ing le u n i t .  

because o f  i t s  speci f ic  nature, and the general provisions o f  Section 5C 

discussed below, t h a t  Section 58 should be considered appl icable t o  the 

It i s  doubtful,  

geopressured resource, notwithstanding the general reference t o  Section 5 

i n  the Geothermal Energy Resources Act. 

I n  1960 the Leg is la tu re  added Subsection C t o  Section 5. This pur- 

por ts  t o  authorize the Commissioner o f  Conservation t o  general ly requ i re  

u n i t  operations o f  an e n t i r e  f i e l d  f o r  any reason. Although some Persons 

f e l t  t h a t  Subsection B already granted t h i s  power t o  the Conmissioner, 

t h i s  was not  the pos i t i on  taken by the Commissioners, although i t  was 

r e a d i l y  admitted t h a t  i n  some cases f i e l d  wide u n i t s  might increase pro- 

duction and thereby decrease waste. The view apparently was t h a t  Subsection 

B l i m i t e d  h i s  au tho r i t y  t o  those cases where recyc l ing  o f  gas was necessary. 

Sections 9 and 10 are the basic u n i t i z a t i o n  provisions o f  the act .  

Section 9 provides t h a t  whether o r  not  the t o t a l  production from a pool 

i s  l i m i t e d  o r  prorated no r u l e  o r  regu la t ion  o f  the Comnissioner sha l l  
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make i t  necessary for  an owner, t o  obta in  h i s  t r a c t ' s  j u s t  share o f  the 

pmduct ion o f  the pool, t o  d r i l l  o r  operate any wel l ,  o r  wells, i n  addi- 

t i o n  t o  the wel l  or wel ls  t h a t  can, wi thout waste produce, h i s  share. 

can any r u l e  or regulat ion o f  the Comnissioner occasion net  drainage from 

a t r a c t  by requ i r ing  the d r i l l i n g  and operation on a t r a c t  o f  a wel l  i n  

add i t ion  t o  the wel ls  thereon t h a t  can, wi thout waste, produce the  t r a c t ' s  

j u s t  and equi table share o f  the pool's production. This i s  t o  be 

accomplished by Subsection 9B which requires the Comnissioner t o  es tab l i sh  

a d r i l l i n g  u n i t  or u n i t s  f o r  each pool i n  order t o  prevent waste and t o  

avoid the d r i l l i n g  o f  unnecessary wells. The term " d r i l l i n g  u n i t "  i s  

defined as the maximum area which may be e f f i c i e n t l y  and economically drain- 

ed by one we1 1. 

Nor 

Section 9 goes on t o  requi re  the Commissioner t o  f i x  the loca t ion  of 

the wel l  t o  be d r i l l e d  on such a u n i t  which w i l l  e f f i c i e n t l y  d ra in  the 

u n i t .  Section 9D defines an owner's j u s t  and equi table share as " tha t  

p a r t  o f  the authorized production o f  the pool" which i s  subs tan t ia l l y  i n  

the proport ion t h a t  the quant i t y  o f  recoverable o i l  and gas i n  the develop- 

ed area o f  h i s  t r a c t  bears t o  the recoverable o i l  and gas i n  the t o t a l  

developed area o f  the pool. The Comnissioner i s  t o  prevent o r  minimize 

net drainage from each developed area and see t h a t  each producer i s  given 

the opportuni ty t o  use h i s  j u s t  and equi table share of the reservo i r  energy 

t o  produce the o i l  i n  the pool . 
Section 10 provides t h a t  whenever two o r  more separately owned t r a c t s  

of land are embraced w i th in  a d r i l l i n g  u n i t  which has been establ ished by 

the Comnissioner, the owners may v a l i d l y  agree t o  pool t h e i r  i n te res ts  and 
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t o  develop their  lands a s  a d r i l l i n g  u n i t .  

t o  provide t h a t  where the owners have not agreed t o  pool their  interests,  

the Commissioner shall require them t o  do so and t o  develop their  lands 

as a u n i t  i f  he finds i t  necessary t o  prevent waste or t o  avoid d r i l l i n g  

unnecessary we1 1 s .  

Section 10 goes on, however, 

Sections 9 and 10 appear then t o  contemplate a two stage proceeding, 

The Commissioner i s  f i r s t  t o  establish a d r i l l i n g  u n i t  which res t r ic t s  the 

d r i l l i n g  of wells w i t h i n  the u n i t  area to  one well located a t  the place 

determined by the Commissioner which will eff ic ient ly  and economically 

drain the u n i t  area. 

the rights of persons w i t h i n  the u n i t  area if they do no t  agree t o  the 

consolidation of their  interests.  As a practical matter i n  the vast 

majority of cases i n  recent years the Commissioner has not  separately 

established d r i l l i n g  units and then unitized the ownership b u t  has 

combined i n  one order the creation of the d r i l l i n g  u n i t  and the pool ing 

or u n i t i z a t i o n  of i t s  ownership. Furthermore, particularly i n  the Sou th  

Louisiana f ie lds ,  he has seldom established the d r i l l i n g  u n i t  until after 

a well has been completed i n  the pool. 

He will then involuntary unitize o r  consolidate 

Section 11 sets the procedure for the allocation of allowables for 

both wells and pools. This Section provides t h a t  allocation among fields 

shall be made on a reasonable basis, and that  production i n  the field 

shall be prorated among the producers i n  the pool so as t o  prevent or 

minimize avoidable drainage from each developed area, so t h a t  each pro- 

ducer will have the opportunity t o  receive his "just  and equitable share". 
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Section 9.1, which was added i n  1975, establ ishes the terms under 

which u n i t s  are terminated. It provides t h a t  any u n i t  establ ished pur- 

suant t o  the au tho r i t y  o f  the Commissioner w i l l  remain i n  f u l l  force as 

long as: (1) a wel l  i s  producing from the pool from which the u n i t  o r  

u n i t s  were established; (2) a wel l  i s  completed i n  the pool f o r  which the  

u n i t  o r  u n i t s  were establ ished and, although not  producfng, has been 

proved t o  be capable o f  producing; ( 3 )  d r i l l i n g ,  reworking, recompletion, 

plugging back o r  deepening operations are being conducted on a we l l  

secure o r  restore production from the pool from which the u n i t  o r  u n i t s  

were established. A f t e r  a per iod o f  one year and n inety  days elapses, 

wi thout the occurrance o f  any one o f  the above three condit ions, upon 

appl icat fon made t o  the Comnissioner, he may by order terminate a l l  u n i t s  

w i th in  the pool. 

As can be seen from the above b r i e f  descrfpt ion, the Conservation 

Act seeks t o  minimize waste both above and below ground by s e t t i n g  up 

a regulatory  scheme designed t o  maximize production, minimize waste, 

and provide f o r  j u s t  and equi table d i s t r i b u t i o n  o f  the s ta te 's  o i l  and 

gas reserves t o  those landowners whose t r a c t  over l a y  o i l  and gas pools. 

The ordinary pattern, under Sections 9 and 10 i s  t o  es tab l i sh  s ing le  

t o  prorate the prodriction i n  the s t a t e , f i r s t  among f i e l d s  

the ind iv idua l  u n i t s  i n  the f ield,by means o f  allowables. 

au thor i ty  which w i l l  be discussed l a t e r  t o  es tab l i sh  

wel l  u n i t s  and 

and then among 

He has l i m i t e d  

mu1 t i - w e l l  f i e  

servat ion Act 

d o r  pool-wide u n i t s  under Section 58 and C. The Con- 

'as one o f  the few i n  the country t h a t  provides f o r  f i e l d  
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wide un i t i za t i on .  It has been said, q u i t e  accurately, t h a t  the Conser- 

va t ion  Act changed the legal  a t t i t u d e  toward mineral law from the "po l icy  

o f  production" t o  a "po l icy  o f  conservation." 

I I. THE UNITIZATION OF GEOPRESSURED RESOURCES 

The app l ica t ion  of these provisions t o  the geopressured resource as 

mandated by the Geothermal Energy Resources Act may give r i s e  t o  considerable 

d i f f i c u l t y .  If the development o f  the geopressured resource fol lows the 

conventional pa t te rn  o f  leasing the land t o  undertake the a c t i v i t y  then 

despite uncertainty as t o  the ownership o f  such r i g h t s  under e x i s t i n g  

contracts, the problems presented Uo not  appear t o  be much d i f f e r e n t  than 

those which face the developer o f  o i l  and gas deposits o r  a gravel bed. 

I f  the e n t i r e  area which one proposes t o  develop i s  obviously vested i n  

a r e l a t i v e l y  few owners, even i f  the d i v i s i o n  o f  t h e i r  ownership i s  un- 

c e r t a i n  o r  i n  dispute, the matter can probably be s a t i s f a c t o r i l y  resolved 

o r  leases taken f r o m  a l l  o f  them. One the other hand, i f  the developer 

of the resource contemplates acqufr ing the r i g h t s  t o  e x t r a c t  the geo- 

pressured waters from a large reservoir ,  u t i l i z i n g  the production of 

several wells, each perhaps dra in ing  three t o  f i v e  square miles, the 

problems of leasing may become insurmountable p a r t i c u l a r l y  i f  the bwner- 

sh ip  of the land and minerals i s  h igh l y  fragmented. Futthermore, t o  

hold o r  maintain the leases without d r i l l i n g  a wel l  on each separate t r a c t  

o r  lease some form o f  u n i t i z a t i o n  w i l l  be essential.  F ina l ly ,  the a b i l i t y  

of Owners of t r a c t s  I n  the v i c f n t t y  t o  require u n i t i z & t i o n  and obtain a 

share o f  the production under the Conservation Act w i l l  make i t  almost 

a ce r ta in t y  t h a t  u n i t i z a t i o n  w i l l  occur. 

I 1  
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While u n i t i z a t i o n  may be accomplished by order o f  the Comnissioner 

of Conservation, i t  may also be e f fec ted  by agreement o f  the Owners o f  

the r i g h t s  independently o f  the actions o f  the Comnissioner. This i s  

done but  in f requent ly  i n  the o i l  and gas indus t ry  i n  Louisiana. Con- 

ventional u n i t i z a t i o n  requires a high degree o f  assurance as t o  t i t l e .  

It may be e f fec ted  e i t h e r  by the agreement o f  the owners o f  the mineral 

r i g h t s  w i t h i n  the proposed u n i t  o r  lessees may be permitted t o  un i l a -  

t e r a l l y  form u n i t s  by provis ions i n  leases permi t t ing  them t o  u n i t i z e  

the ">ased premises with others i n  the same area by an ex parte declar- 

at ion. Clauses permi t t ing  the u n i l a t e r a l  formation o f  u n i t s  by the 

,essee contain great p o s s i b i l i t y  f o r  abuse and are sometimes inherent ly  

i n  c o n f l i c t  w i t h  the basic ob l iga t ions  o f  the lessee t o  a c t  prudently 

w i t h  respect t o  the i n te res ts  o f  each o f  h i s  lessors. On the whole, 

Louisiana courts have exh ib i ted  a h igh l y  c r i t i c a l  and technical  approach 

t o  u n i t s  formed i n  t h i s  manner and they are probably the l e a s t  desirable 

method o f  c rea t ing  a u n i t .  Furthermore, unless a s ing le  operator owns 

leases covering the e n t i r e  un i t ,  i t  w i l l  require the agreement of the 

other owners o r  operators t o  a r r i v e  a t  a sa t i s fac to ry  plan o r  p ro jec t  

f o r  i t s  development. 

15 

I n  the o i l  and gas indus t ry  conventional agreements, i f  l i m i t e d  t o  

a s ing le  we l l  u n i t  are general ly no t  d i f f i c u l t  t o  negotiate. 

o r  mu l t i -we l l  u n i t s  present much greater problems even a f t e r  the wel ls 

have been d r i l l e d  and the l i m i t s  o f  the rese rvo i r  have been f a i r l y  wel l  

F i e l d  wide 

defined. Negotiat ing such agreements even under ideal  condit ions may 
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invo lve a mul t i tude of pa r t i es  and requi re extended periods o f  time. 

i s  not  unusual f o r  f i e l d  wide agreemefits t o  requi re  several years t o  per& 

fec t .  This i s  t rue  even though the i n t e r e s t  o f  a l l  of the par t ies  i s  

d i rected t o  subs tan t ia l l y  the same end - the enhancement o f  production 

and the reduct ion o f  operat ing costs. A community o f  i n t e r e s t  may not be 

as present i n  the case o f  a geopressured reservo i r .  I f  one operator 

desires t o  use the resource f o r  i t s  heat and pressure as wel l  as f o r  

any methane i t s  waters may contain, and other owners are in terested 

pr imar i l y  i n  the methane alone or have a des i re  t o  u t i l i z e  the heat and 

pressure i n  a d i f f e r e n t  manner f o r  d i f f e r e n t  purposes a r r i v i n g  a t  a 

sa t is fac to ry  u n i t i z a t i o n  agreement may prove t o  be extremely d i f f i c u l t  

and time consuming. Uncertainty as t o  the s ize o f  the u n i t  o r  the costs 

o f  i t s  development w i l l  f u r t h e r  aggravate the problem i f  u n i t i z a t i o n  i s  

attempted before we1 1 s are d r i  11 ed. 

It 

The presence o f  brokers or speculators who obta in  leases without 

any i n ten t i on  o f  d i r e c t l y  p a r t i c i p a t i n g  i n  the development and who intend 

t o  sell o r  convey t h e i r  i n te res ts  f o r  a p r o f i t  o r  who simply hope f o r  a 

" f ree  r i d e "  from the e f f o r t s  o f  the developer are to le rab le  t o  some de- 

gree i n  an o i l  and gas venture. They may present a much greater impedi- 

ment t o  the development o f  the geopressured reservo i r  w i th  i t s  lower 

degree o f  p r o f i t a b i l i t y  and higher degree of r i s k  i n  the operating stage. 

The support o f  the Department o f  Energy i n  loca t i ng  and de f in ing  geo- 

pressured reservoirs,  whi le designed t o  encourage the investment o f  

p r i va te  cap i ta l  i n  t h e i r  development by minimizing explorat ion costs, may 
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a lso encourage the tak ing of leases i n  those areas by speculators 

whose presence cannot help but  impede the e f f o r t s  o f  those a c t i v e l y  

in te res ted  i n  developing a reservo i r .  

To negot iate i n t e l l i g e n t l y  w i t h  other par t ies  and assess the r i s k s  

which one may be tak ing as a pa r t i c i pan t  i n  a u n i t  there must be some 

assurance as t o  the v a l i d i t y  o f  one's r i g h t s  t o  the reservo i r  as we l l  

as t h a t  of those persons w i t h  whom one i s  negot ia t ing t o  pa r t i c i pa te  

i n  the uVit. 

by t t  

i s  $. i leased, no matter how small i t  may be can prevent operations 

by i l ineral lessees holding from a l l  o f  the other co-owners. The exis; 

ter:e o f  an unleased i n t e r e s t  o r  defect ive t l ' t l e  i n  an area where one 

intends t o  place p ipe l ines o r  o ther  f a c i l i t i e s  may g ive  r i s e  t o  delay and 

add inord ina te ly  t o  the expense o f  the venture, p a r t i c u l a r l y  i f  an i n -  

junc t ion  i s  obtained by the adverse claimant preventing construct ion of 

those f a c i l i t i e s  pending reso lu t ion  o f  the dispute. 

o f  unleased nonpar t ic ipat ing i n te res ts  means t h a t  the operator who i s  

d r i l l i n g  the we l l  i s  assuming a l l  of the r i s k s  of the venture but  w i l l  

share i n  none o f  the returns from the nonconsenting acreage i f  the we l l  i s  

successful, except perhaps t o  the extent  o f  recouping h i s  costs. 

The danger o f  t i t l e  fa i lu res  o r  defects i s  aggravated 

f a c t  t h a t  one co-owner o f  land o r  a servi tude whose i n t e r e s t  

Ftnally, the presence 

The cost  o f  determining t i t l e  t o  and o f  negot ia t ing leases on the 

lands may add expense and delays t o  the venture which appear t o  be much 

more c r i t i c a l  i n  the type o f  development contemplated f o r  the geopres- 

sured resource than is  the case w i th  o i l  and gas operations. Costs 
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incurred prior t o  the tima the success of  the venture I s  assured haw a 

magnfffed effect  upon the decision as t o  whether or not the rfsk should k 

taken under conventional "risk versus rate o f  return" analysis, 

The royalties which can be reasonably justified by a geoprassurud 

well m a y  be much less t h a n  those which are customavy i n  the oil  and gas 

industry, I t  i s  probably premature t o  estimate the level t o  which royal- 

t i e s  will ultimately se t t l e ,  as they undoubtedly will ,  under a systan o f  

negotiated leases. Ten percent appears t o  be customary i n  the westwn 

geothermal reservoirs bu t  these reservoirs are sufficiently different 

as t o  render doubtful their  relevancy t o  the geopressured resource. The 

exact percentage, however, fs  not as important as the fact  that ,  f f  one 
assumes a geopressured well m a y  draw from an area of several square miles, 
the royalties on an acreage basis are bound, i n  any case, t o  be relatively 

small , Thus ,  i f  one assumes a geopressured well drains an area of five 

square miles and is producing one million cubic feet  o f  gas per day, a 

ten percent royalty on gas selling a t  $3.00 per thousand cubic feet 

would result i n  an annual royalty o f  something less t h a n  $35.00 per acre. 
While this i s  not an inconsequential sum, i t  may make the incentive to  

the landowner t o  lease less strong than i s  the case i n  oil and gas prospect, 

and increase the difficulty o f  obta in ing  leases. 

land is as highly fragmented as i s  the case i n  many areas In South Louistana, 

the cost of examinlng the t i t l e ,  negotfating the leases and paying the 

royalties m a y  well equal several years royalty. 

I f  the ownership of the 

Involuntary uni t iza t ion  of lands by order of the Commissioner of 
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Conservation w i l l  probably be the order o f  the day, whether o r  no t  power 

t o  conventional ly u n i t i z e  a lessor 's i n t e r e s t  i s  given the lessee. Such 

u n i t h a t i o n  minimizes t o  some degree the effect o f  uncer ta in t ies  o f  

t i t l e  since the v a l i d i t y  of the u n i t  i s  independent o f  the ownership o f  

the land b u t  if the u n i t i z a t i o n  provisions of the a c t  are administered 

and applied i n  the same manner as i s  the case w i t h  o i l  and gas they w i l l  

probably not  e l im ina te  the most serious problems. 

As mentioned above Sections 9 and 10 o f  the Conservation Act author- 

i z e  the Conmissioner t o  form u n i t s  f o r  d r i l l i n g  and production. Such 

u n i t s  are l i m i t e d  t o  the area which may be e f f i c i e n t l y  and economically 

drained by a s ing le  wel l .  The Conmissioner a l loca tes  t o  each t r a c t  

within such a u n i t  t h a t  po r t i on  o f  the u n i t i z e d  production which const i -  

tu tes the t r a c t ' s  " j u s t  and equi table share o f  the o i l  and gas i n  the 

pool."16 Un i ts  may be formed upon app l ica t ion  o f  any in te res ted  owner 

a f te r  proper no t i ce  and hearing.17 The term " m e r "  as used i n  the a c t  

r e f e r s  to one possessing the operating r i g h t s  t o  the t r a c t  o f  land.18 

The costs o f  development and operation chargeable t o  the other owners o f  

the u n i t  by the operator (who i s  appointed by the Conmissioner) may also 

be fixed by the Conmissioner. 

The owner o f  each t r a c t  within a u n i t  i s ,  i n  substance, considered 

to be a co-owner o f  the u n i t i z e d  formation and e n t i t l e d  t o  f u l l y  p a r t i -  

c ipa te  i n  the operations through the unlt operator who acts somewhat as 

h i s  agent. 

t o  h i s  t r a c t  and may dispose o f  i t  as he sees fit. 

o f  persons possesslng mlneral o r  r o y a l t y  i n te res ts  i n  a t r a c t  w i t h i n  a 

19 He i s  considered to own the share o f  the production al located 

The respective r i g h t s  
20 



unit are determined as though the u n i t  well were located on the t r a c t  

and was producing the share production al located t o  the t r a c t  a t  a cost 

equal t o  the t r a c t ' s  pa r t  o f  the u n i t  costs? 

It i s  general ly thought tha t  the operator o f  the u n i t  may not recover 

for the cost of development and operation chargeable t o  the other owners 

of the unit  except out  of the un i t i zed  production i n  the absence o f  an 

agreement w i t h  them for the d r i l l i n g  or operation o f  the u n i t  w e l l .  The 

cour t  i n  one instance permitted recovery d i r e c t l y  from such a nonconsent- 

ing miner 9 but  i n  t h a t  case the decision appears t o  have been based 

upon the f a c t  t h a t  the nonconsentfng owner was instrumental i n  obtaining 
22 

the order which created the un i t .  

tory or otherwise, f o r  charging the costs o f  a dry hole o r  other unsuc- 

cessful we l l  t o  the Owners o f  a u n i t  who do not  consent t o  o r  par t i c ipa te  

There appears t o  be no basis, statu- 

i n  1t.S d r i l l i n g .  

The a c t  does no t  speci fy how the Owners o f  a u n i t  are t o  decide 

whether and under what terms wel ls  are t o  be d r i l l e d  or operated. 

p rac t ica l  operation as mentioned above, the Comnissioner seldom forms a 

unit  unt i l  a we l l  has already been d r i l l e d  and completed i n  a producing 

f insat ion.  

I n  

The f a c t  t h a t  the cost o f  a dry hole must be e n t i r e l y  borne by the 

par t ies  d r i l l i n g  it, coupled w i th  the p robab i l i t y  t ha t  the Commissioner 

will form a unit encompassing the productive area surrounding the w e l l  

i f  i t  i s  successful, makes i t  almost imperative f o r  an operator who 

contemplates d r i l l i n g  a wel l  t o  control the area around the w e l l  which i s  

l i k e l y  to  be placed i n  a producing un i t ,  o r  f a i l i n g  that ,  t o  secure 
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p a r t i c i p a t i o n  i n  the venture o f  the owners of the operat ing r i g h t s  

w i t h i n  the area. 

This has no t  presented undue problems t o  the o i l  and gas indust ry .  

There are a number of fac to rs  which tend t o  encourage agreement among 

lessees for  the j o i n t  development o f  o i l  and gas ventures. 

place the r e l a t i v e l y  shor t  primary term o f  modern leases and the high 

cost  o f  delay ren ta ls  tend t o  discourage a lessee from hold ing a lease 

for an unduly long per iod and speculat ing on the e f f o r t s  of others. 

The f a c t  t h a t  each owner o f  a u n i t  may separately dispose o f  the u n i t  

production, the r e l a t i v e l y  s m a l l  s i ze  o f  the un i ts ,  the po ten t i a l  for  

h igh p r o f i t s  i f  the we l l  i s  successful, the a b i l i t y  t o  p red ic t  the costs 

of a d ry  hole and the h igh costs o f  d r i l l i n g  i n  the face o f  a r e l a t i v e l y  

high r i s k  o f  f a i l u r e  has general ly encouraged operators t o  negot iate 

agreements f o r  j o i n t  operation w i  t h  the other  pa r t i es  owning i n te res ts  

i n  a po ten t i a l  u n i t .  kfhere some do no t  des i re  t o  d i r e c t l y  pa r t i c i pa te  

i n  the d r i l l i n g  those who do may ob ta in  "farm outs" o r  subleases from 

the nonpar t i c ipa t ing  i n te res ts  by of fe r ing  over r id ing  royal  t i e s  ca r r i ed  

in te res ts ,  ne t  p r o f i t s  in te res ts ,  o r  o ther  production shar ing arrange- 

ments i n  the event of success. 

rewards of the venture t o  be i n d i r e c t l y  shared by the nonoperating 

party. 

i s  successful has permit ted pa r t i es  t o  t o l e r a t e  the presence o f  a modest 

amount of acreage which I s  g e t t i n g  a "free r tde" .  

I n  the f i r s t  

This t o  some degree permits the r i s k s  and 

F tna l l y ,  the po ten t i a l  for  a h igh r a t e  o f  r e t u r n  i f  the venture 

If the u n t t  which i s  u l t ima te l y  formed includes owners who d i d  no t  

p a r t i c i p a t e  i n  the d r i l l i n g  of the wel l  the terms and condi t ions o f  t h e i r  
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p a r t i c i p a t i o n  i n  i t s  operation are also resolved by negotiat ion. The 

general acceptance o f  the basic provisions o f  indus t ry  sponsored operating 

agreements (such as the AAPL Model Form Operating Agreement)* the l a rge ly  

rou t i ne  nature o f  o i l  and gas operations a f t e r  a wel l  i s  completed and 

the r e l a t i v e l y  low r a t i o  o f  operating cost t o  income has tended t o  

reduce c o n f l i c t  and encourage agreement. Highly Jtandarized accounting 

methods i n  the indus t ry  and the use o f  "outsidef' contractors and service 

companies whose e f f o r t s  represent most o f  the costs incurred i n  the d r i l -  

l i n g  and completion o f  we l ls  also tend t o  l i m i t  arguments about reason- 

ableness o f  operating o r  d r i l l i n g  costs t o  the amounts chargeable by the 

operator f o r  "overhead" o r  simi 1 ar i tems. Resort t o  the Comnissioner 

seldom occurs even for the determination o f  wel l  costs. Part ies who 

w i l l  not  agree t o  a formal arrangement w i t h  a u n i t  operator are customar- 

i l y  "carr ied" by the operator who deducts from t h e i r  share o f  the revenues 

what he bel ieves t o  be the reasonable costs o f  d r i l l i n g  and operating the 

wel l .  

pa r t i es  who have entered i n t o  an operating agreement wf th  the operator 

there i s ,  i n  most cases, l i t t l e  t h a t  the nonconsenting Owner can o r  w i l l  

do. The agreement by other par t ies t o  the charges w i l l  o r d i n a r i l y  con* 

s t i t u t e  substant ia l  evidence o f  t h e i r  reasonableness and w i l l  tend t o  

place the nonconsenting par ty  i n  about the same p o s i t i o n  as i f  he had 

signed an agreement. I n  p r a c t i c a l  operation the absence o f  a formal 

agreement by Owners o f  a u n i t  seldom becomes re levant  a f t e r  the wel l  

i s  d r i l l e d  unless some exceptional step, such as reworking o r  deepening 

i s  contemplated. In  those cases the matter i s  also l e f t  t o  negot iat ion 

I f  those charges are consistent w i t h  what has been paid by other 
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among the par t ies.  I f  the Owners o f  a u n i t  cannot agree t o  such action, 

those who wish t o  proceed must decide whether the r i s k  o f  the venture 

warrants "carrying" the nonconsenting part ies.  A c t i v i t i e s  o f  the type 

mentioned o r d i n a r i l y  occur a f t e r  an e x i s t i n g  wel l  has ceased t o  produce 

and most of the par t ies face termination o f  t h e i r  r i g h t s  by the lapse 

of production. Lessees who do not  desire t o  a c t i v e l y  p a r t i c i p a t e  i n  

such addi t ional  e f f o r t s  t o  res to re  o r  obtain production s t i l l  have some 

incent ive  t o  assign t h e i r  r i g h t s  t o  those who are w i l l i n g  t o  take the 

r i s k  and keep a g rea t l y  reduced i n t e r e s t  i n  the production. This also 

enhances the possi b i  1 i ty o f  agreement. 

Mention has been made o f  the second k ind o f  u n i t i z a t i o n  permitted 

by the Conservation Act. This i s  found I n  Section 5C which authorizes 

the Comnissioner t o  u n i t i z e  an e n t i r e  pool o r  several pools i n  the same 

f i e l d .  As previously mentioned, Sectfon 5B which authorizes the ex 

parte f i e l d - u n i t i z a t i o n  appears t o  be l i m i t e d  t o  those cases requ i r i ng  

recyc l i ng  o f  natural  gas. 

resource. A pool i s  defined as an underground rese rvo i r  containing a 

c o m n  accumulation o f  crude petroleum o r  natural  gas. 

separate s t ruc tu re  which i s  completely separated from any other zone i n  

a s t ruc tu re  i s  a llpoolll. 

which i s  underlaid o r  appears t o  be underlaid by a t  l e a s t  one pool. 

It may r e l a t e  t o  two or more pools!6 The s ta tu te  does n o t  s p e c i f i c a l l y  

def ine what re la t i onsh ip  i s  required between several pools t o  cons t i t u te  

a " f i e l d "  although i t  does refer,  i n  de f in ing  pools, t o  "zones i n  a 

structure".  The Comnissioner has general ly considered a f i e l d  t o  be the 

23 

It does not  appear appl icable t o  the geothermal 

24 Each zone i n  a 

25 
A " f i e ld "  i s  defined as the general area 
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area encompassing a number of separate reservoirs or pools i f  the same 

geologic structure or t rap is the cause o f  their  accumulation. The ac t  

permits uni t iza t ion  of separate pools so long as they are i n  the same 

field.  This should permit the Commissioner, under the Geothermal 

Resource Act and Section SC of the Conservation Act t b  unitize an 

entire geopressured formation or zone even i f  i t  i s  fragmented i n t o  a 

number of discrete pools or reservoirs as a result of f a u l t i n g  or t o  

unitize any one or  more of the indiv idua l  reservoirs. 

One f ind ing  which the Commissioner must make before a multi-well 

u n i t  covering a pool or field can be established under Section 5C i s  

t h a t  the owners of a t  least  seventy-ftve percent o f  the operating inter- 

ests and of seventy-five percent of the royalty interests underlying the 

area t o  be unitized have approved a written contract for the u n i t  opera- 

tion. Furthermore, the Commissioner has no authority t o  vary o r  a l ter  

the terms of the agreement nor t o  impose any terms or conditions upon 

the nonsigners of such an agreement which are more onerous t h a n  those 

se t  o u t  i n  the contract!* Therefore, while the act appears t o  authorize 

the Comnissioner t o  unitize a pool i t  really permits seventy-five percent 

o f  the Owners of the interests i n  a pool t o  unitize i t  over the objections 

of the remai n i  ng twen ty-f i ve percent i f  the Commt ssi oner finds the agree- 

ment meets the other standards required by the act?’ 

27 

These are: 

1. The u n i t  must be reasonably necessary for the prevention o f  

waste and the d r i  1 I i n g  of unnecessary we1 1 s and appreciably i ncreaSe 

the ultimate recovery of o i l  and gas from the affected pool Or area 

t o  be unitized. 
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2. The u n i t  must be economically feasible. 

3. The a l l o c a t i o n  t o  each separate t r a c t  w i t h i n  the u n i t  o f  a 

proport ionate share o f  the u n i t  production must be such as t o  insure 

recovery by the owners o f  t h a t  t r a c t  of t h e i r  j u s t  and equitable share 

o f  the o i l  and gas i n  the un i t i zed  area. 

The a c t  a lso  p roh ib i t s  the Comnissioner from requ i r i ng  a person 

who has not  agreed t o  the plan t o  contr ibute t o  the costs of development 

o r  operation except out o f  the proceeds o f  production. This i n  substance 

means t h a t  those pa r t i es  who have agreed t o  the plan must bear most o f  
30 

the r i s k s  o f  i t s  fa i lure.  

I n  p rac t i ca l  operation f i e l d  wide u n i t s  are never formed u n t i l  a 

rese rvo i r  has been subs tan t i a l l y  developed and i t  i s  reasonably c e r t a i n  

t h a t  u n i t i z a t i o n  may serve t o  enhance the u l t imate  recovery from it. 

I n  the absence of a reservo i r  wide u n i t j z a t i o n  the Comnissioner al locates 

the reservo i r ' s  e n t i r e  production among the various s ing le wel l  u n i t s  

by h i s  power t o  f i x  the amounts which each wel l  i n  a reservo i r  may produce. 

I n  s u m r y ,  as appl ied t o  the geopressured resource the Comnissioner 

appears t o  have au tho r i t y  under Geothermal Energy Resources Act to  form un i t s  

f o r  i nd i v idua l  wells. Pool o r  f i e l d  wide u n i t s  may be formed only i f  

seventy-f ive percent of the owners of the pool (both operators and 

r o y a l t y  owners) have agreed t o  a plan o f  u n i t i z e d  operation. 

Under both forms o f  un i t i za t i on ,  as they operate i n  the petroleum 

industry, much i s  l e f t  t o  p r i v a t e  negotiat ion. Whether the economic and 

technological fac to rs  which have tended t o  encourage agreements f o r  

j o i n t  operation o f  o i l  and gas we l ls  w i l l  be a t  work t o  the same ends i n  
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the case o f  the geopressured resource i s  by no means certain.  The s i t e  

o f  a geopressured u n i t  would appear t o  be much greater than the average 

o i l  and gas u n i t .  The resource i t s e l f  appears t o  o f f e r  less r i E k  i n  the 

exploratory stage bu t  greater r i s k s  i n  the operating stage. I t s  develop- 

ment may be more cap i ta l  in tens ive  and a f f o r d  a lower r a t e  o f  r e t u r n  than 

i s  expected i n  the o i l  and gas f i e ld .  The energy produced, i f  i n  the form 

o f  heat and pressure, may no t  be capable o f  separate u t i l i z a t i o n  b u t  w i l l  

requ i re  a l l  operators t o  agree t o  dedicate i t  t o  a s ing le  use. The ex- 

t e n t  t o  which these and the  other factors  which have beell previously 

mentioned may create problems t o  the development o f  the resource w i l l  be 

d e f i n i t e l y  ascertainable on ly  a f t e r  more i s  learned about the resource 

and the methods o f  i t s  production and use. A t  present however, the fac ts  

which are known, a t  l e a s t  i n  the authors' opinion, would i nd i ca te  t h a t  

cooperative development o f  a geopressured reservoir ,  wh i le  probably 

proving t o  be no less essent ia l  t o  i t s  development than i s  the case i n  

the o i l  and gas industry,  w i l l  present greater obstacles and may be much 

more 

111. 

d i f f i c u l t  t o  achieve. 

POSSIBLE SOLUTIONS TO THE PROBLEMS OF LARGE SCALE DEVELOPMENT 
IN  L I G H f  OF T H t  GEOTHERMAL ErJERGY RESOURCES ACT. 

The most pressing l ega l  problems which face the geopressured de- 

veloper appear t o  be i n e x t r i c a b l y  entwined w i t h  the necessity of obtain- 

i n g  the r i g h t s  t o  a reservo i r  o r  a s u f f i c i e n t  p a r t  o f  i t  t o  j u s t i f y  thb 

k ind o f  operation contemplated i n  the face o f  i t s  almost c e r t a i n  u n l t i t a -  

t ion.  The d i f f i c u l t y  a developer may encounter i n  doing t h i s  w i l l  depend 

upon the degree o f  uncertainty he may experience i n  determining who ownf 
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the geopressured r ights ,  the expense and delays incurred i n  making such 

a determination, and the problems of negotiat ing acceptable leases on 

reasonable terms from the owners of the r ights .  The wil l ingness o f  

Owners t o  lease a t  a reasonable royalty, the degree t o  which ownership 

of the area t o  be developed i s  fragmented, whether other operators 

possess r i g h t s  t o  the same reservo i r  and if so, the extent t o  which they 

w i l l  cooperate i n  i t s  development, and whether one wel l  w i l l  support the 

pro ject  o r  whether several wel ls are required may also contr ibute t o  

h i s  probl ems. 

I f  the presert pat tern which l a rge ly  contemplates p r i va te  leasing, 

negotiat ion o f  operating agreements and s ing le wel l  u n i t s  proves t o  be 

unduly d i f f i c u l t  o r  inord inate ly  expensive so as t o  substant ia l ly  Impede 

o r  prevent the development o f  the resource, what al ternat ives might be 

devised t o  oveccome the problems? Any r e a l l y  e f fec t i ve  so lut ion would 

seem t o  require some procedure by which operating r i g h t s  t o  a s i g n i f i c a n t  

pa r t  o f  a 

and a high 

conducting 

a reasonab 

t h e i r  1 and 

eservoir can be vested i n  a developer wi th  a minimum o f  expense 

degree of certainty,  give t o  him the greatest freedom i n  

h i s  a c t i v i t i e s  and s t i l l  preserve t o  the owners o f  the land 

e expectation o f  r e a l i z i n g  on the value o f  the resource under 

The jurisprudence i n  Louisiana and elsewhere demonstrates t h a t  the 

state, although i t  does not  own the resource o r  the r i g h t  t o  appropriate 

it, may exercise almost plenary power over i t s  development so long as 

the value o f  the landowner's r i g h t s  are reasonably respected. Br ie f  

mentfon o f  some o f  the actions which have been sustained i n  t h i s  area 
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w i l l  i nd ica te  both the nature of the s ta te ' s  power and the type o f  

regulat ion which may be feasible. 

Shor t ly  a f t e r  the adoption o f  the Louisiana Conservation Act, an 
31 

attack was made i n  Hunter Company v. McHugh 

s ta te  t o  u n i t i z e  lands and t o  deprive the landowners o f  the r i g h t  t o  

i n d i v i d u a l l y  d r i l l  wel ls  upon t h e i r  lands and produce o i l  and gas from 

upon the power o f  the 

them. The United Supreme Court had previously sustained the const i  tu-  

t i o n a l i t y  o f  the regu la t ion  o f  d r i l l i n g  and producing a c t i v i t i e s  by 

landowners i n  two cases: Ohio O i l  Company v. Indiana and Walls v. 

These decisidns based t h e i r  holdings upon a Midland Carbon Company 

recogni t ion t h a t  the fugacious character o f  o i l  and gas requires t h a t  

the owner o f  each t r a c t  o f  land under which a reservo i r  i s  located be 

considered as owning an equal bu t  co r re la t i ve  r i g h t  w i t h  h i s  neighbors 

t o  produce from t h a t  reservo i r .  It was then concluded t h a t  the state, 

i n  recogni t ion o f  t h i s  community o f  i n t e r e s t  and the f u g i t i v e  nature 

o f  the substances could regulate t h e i r  development t o  insure t h a t  each 

owner may e f f e c t i v e l y  enjoy h i s  r i g h t s  wi thout  unduly i n t e r f e r i n g  w i t h  

those o f  h i s  neighbor. 

form o f  co-ownership i n  the reservo i r  among the owners o f  the property 

under which i t  was located which the s ta te  could regulate. The cour t  

i n  the McHugh case r e l i e d  heavi ly  upon these p r inc ip les  and pointed ou t  

32 

3 3. 

I n  short,  i t  was assumed t h a t  there ex is ted a 

t h a t  i n  an e a r l i e r  Louisiana case, Higgins O i l  and Fuel Company v. 

Guaranty o i l  Company, Ltd-9 

o i l  we l l  was required t o  cap i t  because i t  was, i n  some unknown manner, 

permi t t ing a i r  t o  enter the reservo i r  and in te r fe r i ng  w i t h  the pumping 

34 
the owner o f  an unplugged bu t  abandoned 



of o i l  on neighboring lands. I n  t h a t  case the cour t  made 

c o m n t s ,  which were quoted w i th  approval by the cour t  i n  

case, r e l a t i v e  t o  the substantive nature of a landowner's 

Loui s i  ana 

This 

203 

the fol lowing 

the McHugh 

r i g h t s  i n  

w i t h  reference t o  deposfts o f  fugacious minerals: 

"The r i g h t s  o f  the several owners o f  the gas f i e l d  
are coequal; one owner cannot exercise h i s  own 
r i g h t  so as t o  preclude h i s  neighbor from exercis- 
i n g  his,  o r  so as t o  ineer fere w i th  the neighbor." 

p r i n c i p l e  has been l e g i s l a t i v e l y  confirmed i n  A r t i c l e  9 of 

the Mineral Code which declares: 

"Landowners and others w t th  r i g h t s  i n  a c o m n  
reservo i r  o r  deposit o f  minerals have co r re la t i ve  
r i g h t s  and dut ies wi,th respect t o  one another i n  
the development and production o f  the c o m n  
source o f  mineral s . 'I 

The courts had also long recognized the s ta te  has a basic and 

leg i t imate  i n t e r e s t  i n  the preservation o f  i t s  natural  resources and 

may extensively regulate the manner o f  t h e i r  development and requi re 

them t o  be cooperatively explo i ted t o  prevent t h e i r  waste and dissipa- 

t ion.35 The cour t  i n  the McHuqh case had no d i f f i c u l t y  sustaining the 

u n i t i z a t i o n  provis ions o f  the Louisfana Act as cons t i t u t i ng  a reasonable 

l e g i s l a t i v e  method of accomplishing those ends and preserving the basic 

r i g h t s  of a landowner i n  the reservoir .  

A good i l l u s t r a t i o n  o f  the extent t o  which a s ta te  may go i n  t h i s  

regard i s  found i n  Act 513 adopted by the Louisiana Legis la ture i n  

1952. This a c t  i n  substance provided t h a t  where land was owned i n  

i n d i v i s i o n  by f i v e  hundred o r  more ind iv idua ls  any f i f t y  o f  them could 

p e t i t i o n  the State Mineral Board t o  have the property leased. Upon 

rece ip t  o f  such a pe t i t i on ,  the Board was authorized t o  lease the lands 
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by following the procedures 6y which publtc lands were leased. The 

lease was made bindtng upon a l l  of the co-owners of the land. Shortly 

af ter  the act was passed owners of such a t ract  of land petitioned t o  

have their lands leased and the Board, af ter  following the proper pro- 

cedures, executed a lease. 

i n  the request, Belle Isle Company, had leased i t s  interest  to Sun O i l  

Company. Belle Isle and Sun attacked the constitutionality o f  the act  

as constituting a deprivation of their  property wi thou t  due process 

of law, a dendal of equal protection of the laws, the passing of an 
ex post facto law, and the impairing of the r i g h t  of contract. The 

36 
One of the co-owners who d i d  not jo in  

l a t t e r  two arguments were based upon the fact  that the Sun lease was 

executed prior to the time the act was passed. The court sustained 

the act. Although it found that under Louisiana law Sun's rights 

were not vested because a l l  of the co-owners of a t ract  must grant a 

lease before a lessee can conduct operations on the land, it atso con- 

cluded tha t  even'ff such r i g h t s  were vested the s ta te  had ample authority 

to enact the law. Its reasons were sumnarized as follows: 

"Finally, even were we to assume, the present ex- 
istence of prfrrate, though nebulous , contractual 
rights between Belle Isle Corporation and Sun O i l  
Company, it i s  patent tha t  such rights are sub- 
ordinate to the va l id  exercise by the s ta te  of i t s  
police powers. And it has long since been establish- 
ed t h a t  the s ta te 's  polfce powers justify measures 
for the regulation of production of o i l  and gas and 
Ohio O i l  Co. v. State of Indiana, 177 U.S. 190, 20 
S. C t .  5 i 6 .  44 L e .  Ed 729 . It was on this basis t h a t  
our present conservation statute, Act 157 of 1940 
(now R.S. 30:l e t  seq.), has been held to be non- 
violative of any provisions of either the State or  
Federal Constitution, see Hunter Co. v. McHugh, 
202 La. 97, 11 So. 2d 495, appeal dismissed for 
want of a substantial Federal question, 320 U.S. 222, 



64 S. C t .  19, 08 L. Ed. 5, and Crichton v. Lee, 
209 La. 561 , 25 So. 2d 229, and f t  f s wel l  se t t l ed  
that, where v a l i d  orders o f  the Comnissioner of 
Conservation are i n  c o n f l i c t  w i th  p r iva te  con- 
t rac tua l  r ights ,  the l a t t e r  must y i e l d  and are 
superseded by the former. Everett v. P h i l l i p s  
Petroleum Co., 218 La. 835, 51 S 0 .  2d 87 ( and 
cases c i t e d  therein) and Smith v. Holt, 223 La. 
821 , 67 So. 2d 93. 

The only  funct ion o f  Act 513 o f  1952 i s  t o  provide 
a method f o r  the recovery o f  minerals i n  s i tuat ions 
where, due to the large number o f  Owners i n  ind iv is ion ,  
explorat ion and production would otherwise be a 
p rac t ica l  impossib i l i ty .  Such a measure, designed 
t o  benef i t  the s ta te  and a l l  the co-owners affected, 
i s  c l e a r l y  a v a l i d  exercise o f  the po l i ce  power, 
much the same as i s  an order o f  the Comnissioner 
o f  Conservation establ ishtng compulsory d r i  i n g  
uni ts ,  and pr iva te  r i g h t s  succumb thereto.” 55 

I f  one assumes t h a t  the Owners o f  land over a reservo i r  each possess 

equal and cor re la t i ve  r i g h t s  t o  i t s  development and enjoyment there 

would appear to be l i t t l e  theoret ica l  d i f ference i n  a s i t ua t i on  where 

a stngle t r a c t  over a reservo i r  i s  Owned by so many persons as t o  

render i t s  development by conventional methods impossible and where 

the ownership o f  the land over a sfngle reservo i r  i s  so fragmented 

and div ided as t o  render . f t s  o rder ly  development equally impracticable. 

If the s ta te  can l e g i s l a t e  w i th  reference to one o f  the s i tuat ions i t  

could presumably l e g i s l a t e  f o r  the other. 

Mention might also be made o f  the Oktahoma Conservation Ac j 8  
which although s im i la r  i n  many respect to Louisiana‘s provides tha t  

under cer ta in  circumstances the Owner o f  an unleased in te res t  i n  a 

u n i t  may be required to par t i c fpa te  i n  the d r i l l i n g  o f  the d r i l l i n g  

o f  the wel l  on the u n f t  by contr ibut ing i n  advance t o  i t s  costs o r  

be forced t o  lease h i s  land t o  the operator f o r  a bonus and roya l t y  

205 
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which i s  f ixed and regulated by law. The cons t i t u t i ona l i t y  o f  t h i s  

has been upheld on substant ia l ly  the same grounds as those r e l i e d  

upon .by the Louisiana Court i n  sustaining Act 513 o f  1952. 39 

Based upon these decisions and the many others recognizing the 

paramount i n t e r e s t  o f  the s tate i n  the conservation o f  i t s  natural 

resources and the encouragement o f  t h e i r  order ly  development, .t t would 

appear t h a t  the s tate would have author i ty  t o  u n i t i z e  a geopressured 

resource and then t o  lease or l icense i t s  development t o  an operator 

who would possess f u l l  operattng r l g h t s  i n  it. It could fu r the r  f i x  

the landowner5s I n t e r e s t  tn  the u n t t  on what is essent ia l ly  a roya l t y  

basis. The c o n s t i t u t i o n a l i t y  o f  such a provis ion would appear t o  be 

sat is f ied by a l e g i s l a t i v e  determination t h a t  i t  was reasonably 

necessary t o  ensure the e f f i c i e n t  and economic development o f  the re- 

source i n  the publ fc fnterest. The arrangement would have t o  reason- 

ably protect  the landowners and secure f o r  them the value o f  the r i g h t s  

which they possess but t h i s  would not appear t o  be an insurmountable 

obs t a c l  e. 

A lesser approach might be t o  give the Comnissfoner author i ty  i n  

those instances where the ownership o f  the land, reservoir  o r  u n i t  i s  

so fragmented as t o  make i t  p r a c t i c a l l y  impossible t o  secure i t s  

order ly  development or where i t  appears t h a t  the owners o f  the u n i t  

o r  an area are unable t o  agree upon a plan of development, t o  authorize 

i t s  development i n  accordance wi th  a plan he believes best su i t s  the 

publ ic  i n t e r e s t  o f  the state, preserves the value o f  the geopressured 

resource, and promotes i t s  most e f f i c i e n t  and e f fec t i ve  u t i l i z a t i o n .  
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The Commissioner i s  presently given power t o  require uni t iza t ion  of 

a gas reservoir under Section 58 o f  the Conservation Act w i t h o u t  the 

concurrence of seventy-ffve percent by i t s  owners which is  required 

under Section 5C for field wide units generally, i f  recycling of gas 

i n  the reservoir i s  required t o  prevent waste and avoid  the d r i l l i n g  

of unnecessary wells. This provision, because of i t s  explicit nature 

would not appear to  be applicable t o  the geopressured resource even by 

reference under the Geothermal Energy Resources Act, b u t  i t  does establish 

a precedent w h i c h  migh t  be used as a model for approaching the problems 

of developing a geopressured reservoir. 

A third and more modest approach m i g h t  well be a substantial 

reduction i n  the percentage of  persons required t o  consent t o  a f ield 

wide un i t i za t ion  and perhaps some modified arrangement for f i x i n g  the 

interest of nonconsenting owners on a royalty basis. 

Whether and to  what extent a modification of the leasing pattern 

and the un i t i za t ion  provisions i s  required o r  appropriate is  diff icul t  

t o  now determine. The dilemma presented, however, i s  t h a t  i f  a decision 

on the matter i s  deferred u n t i l  the development of the resource i s  

undertaken and one gains a better understanding o f  the problems, the 

existence of vested rights o r  the presence o f  persons who have made 

substantial investments i n  geopressured leases upon the assumption t h a t  

private development by i n d i v i d u a l  lessees operating independently will 

be permi t ted,  would render much more diff icul t  any modification of 

the present pattern. 
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CHAPTER VI11 

ENVIRONMENTAL CONCERNS AND THE GEOPRESSURED RESOURCE 

I.  IN GENERAL 

The two principal environmental problems which appear to  be uniquely 

presented by the geopressured resource are the effect upon the surface 

which may result  from the withdrawal of massive amounts of water, and the 

consequent difficult ies engendered by the disposal of the water. 

A. The Problem o f  Subsidence 

The risk of surface subsidence or  the activation o f  f a u l t i n g ,  which 

will cause the same result, is of major concern. Al though the magnitude 

and risk of such subsidence may be relatively minor, i t s  consequences are 

apt, i n  Louisiana a t  least ,  t o  be serious. Many of the reservoirs having 

potential for  geopressured development appear t o  be located i n  the coastal 

marsh areas and even the most inland reservoirs appear to  be near or 

under lands where rice is a major crop. In either ease a relatively 

minor dislocation of surface contours o r  s i n k i n g  of the land could result 

i n  extremely serious envi ronmental consequences. 

Neither the Geothermal Energy Resources Act nor the Louisiana 

Conservation Act explicitly gives authority t o  the comnissioner t o  

regulate the matter. 

mandate that "a lessee of a geothermal lease or an owner shall conduct 

his . . . operations using a l l  reasonable precautions to  protect the 

environment and prevent . . . other environmental damages . . . I '  This 

appears t o  be broad enough t o  permit the comnissioner t o  assert regulatory 

authority over the matter, a1 t h o u g h  the cr i ter ia  for determining both  

"reasonable precautions" and "environmental damage" are not specified. 

However, section 803 of the Geothermal Act does 
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Section X I X  o f  the comnissioner's proposed ru les disclose h i s  obvious 

concern f o r  the matter and a t  leas t  i m p l i c i t l y  represents an assertion 

o f  au thor i ty  to regulate it. These provisions state: 

Section X I X  - Subsidence 

A. The operator o f  a proposed geothermal well  i s  responsible 
for establ ishing representative elevations o f  the land surface 
i n  the area o f  the proposed development. Plans f o r  establ ishing 
these reference elevations must accompany the Application f o r  
a Permit t o  D r i l l  the w e l l .  

B. Surface elevat ion o f  the wellhead w i l l  be determined i n  
accordance w i th  U.S.G.S. standards f o r  Fourth Order Leveling 
and w i l l  be f i l e d  w i th  the Completion Report and annually 
thereaf ter  . 
C. A gamna ray-neutron l o g  including a c o l l a r  locator  l o g  
will run f r o m  total depth t o  the base o f  the previous casing 
s t r i n g  and f i l e d  w i th  the Completion Report. 

D. 
o f  subsidence, the Comnissioner sha l l  have author i ty  t o  
require a hydrogeologic study o r  such other actions as he 
deems necessary. 

I f  i n  the opinion of the Comnissioner there i s  evidence 

Subsidence i s  defined i n  Section I-S o f  the proposed regulations 

as: 

S. 
land surface during a speci f ic  time in te rva l .  Usually 

Subsidence i s  the net (lowering) i n  elevat ion o f  the 

calculated as a change i n  elevat ion o f  bench marks between 
successive surveys . May be the composi t e  change resul ti ng 
from various natural and man-made causes. 
1977, Background studies for  appraising subsidence i n the 
Texas Gulf  Coast Region. U.S. Geological Survey Open-File 
Report 77-412 i n  cooperation w i th  ERDA, p.8.). 

This d e f i n i t i o n  recognizes one o f  the problems i n  determining the 

( B. E .  Lofgren, 

environmental consequences o f  producing the geopressured resource. The 

process o f  deposit ion which created the resource i s  a continuing one 

and the e n t i r e  coastal area of Louisiana appears to be gradually subsiding 

from the weight o f  the sedimentation which i s  being poured i n t o  the Gulf. 

It may be d i f f i c u l t  t o  so r t  out the ef fects,  i f  any, o f  geopressured 

production from those resul ti ng from natural processes i f  subsidence i s  

found t o  be occurring. The apparent purpose o f  the requirement i n  
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Section XIX of the regulations that a g a m  ray neutron log, including 

a collar locator log, be r u n  on each geopressured well is to ass is t  i n  

this process by providing base data against which subsequent logs may 

be evaluated. However, i t  is somewhat doubtful  that i f  one is  dealing 

only w i t h  one or  two feet  of subsidence over a large area, such data 

would constitute more than corroborative evidence as t o  the cause of 

the subsidence. Base l ine elevations of the area around the well are 

also required by the regulations. If the area surrounding the geo- 

pressured well is the subject of subsidence, such data may permit a 

determination as t o  whether the focal p o i n t  of the subsidence is the 

well or whether there is a general lowering of a l l  points w i t h  no 

particular o r  significant concentration near the we1 1 . These facts 

may prove t o  be highly influential i n  determining whether subsidence 

i s  being caused by the production. Although the proposed regulations 

require the monitoring of the area of the reservoir t o  determine i f  

subsidence is occurring over a geopressured area neither the law nor 

the regulations purport the establish any guidelines as t o  what action 

the comnissioner may take i f  i t  is determined t h a t  subsidence is occurring, 

nor are any cr i ter ia  established for ascertaining whether such subsidence 

may or  may not be "acceptable" as a matter of environmental concern. 

I 

The subsidence problem is further complicated by the fact  that the 

matter must not be considered exclusively a question of regulatory concern 

o r  control by the comnissioner. 

the approach of the Louisiana courts to injuries suffered by property 

owners from act ivi t ies  conducted upon neighboring lands. Article 667 o f  

the C i v i l  Code provides, as there noted, a rather inflexible and absolute 

standard for  such conduct. 

being caused and t h a t  i t  exceeds mere inconvenience i t  will give r ise  t o  

Reference has been made i n  Chapter V t o  

Once the court concludes that the damage i s  
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e i ther  damages or injunctive re l ie f .  

t h u s  appear t o  be faced with the possibi l i ty  o f  private suits for  damages 

or  injunctions brought by persons who believe their lands have been injured 

from supposed subsidence brought on by the geopressured ac t iv i t i e s .  

would appear to  be possible even i f  the commissioner is  sa t i s f ied  tha t  the 

operator is  taking "al l  reasonable precautions" and tha t  the ef fec t ,  i n  the 

aggregate, of such subsidence does not unduly create environmental 

consequences which outweigh the benefit derived from the resource. 

Furthermore, the risk of private action i s  enhanced by the manner i n  which 

Section 803 of the Act is  couched. I t  does not d i rec t  the commissioner 

to  regulate geopressured ac t iv i t i e s  i n  such a manner as t o  minimize o r  

control adverse environmental affects.  Rather i t  seems to  place the duty 

direct ly  upon the operator t o  conduct his ac t iv i t i e s  using a l l  reasonable 

precautions " to  prevent environmental damage". 

wi l l ,  be construed by the courts as establishing a standard of conduct 

which may be enforced by private action and may serve as a basis upon 

which absolute l i a b i l i t y  could be imposed under the principles discussed 

i n  Chapter V .  

The geopressure operator would 

T h i s  

T h i s  could, and probably 

The experience i n  Louisiana w i t h  actions brought by individuals who 

suffer  damages from causes such as escaping brine or  seismic explorations 

has demonstrated a tendency by the courts t o  allow the p la in t i f f  to  present 

a rather simple cause-effect relationship by proving the damage occurred 

contemporaneously with or shortly a f t e r  the ac t iv i ty  complained of ,  and 

then to place the burden upon the defendant t o  prove another or more l ikely 

explanation of the cause of the injury. 

activi'Ly i s  undertaken for a period of time and subsidence occurs i n  the 

area,  i t  i s  n o t  unlikely t h a t  the operator will have the burden of 

establishing t h a t  the exclusive cause of such subsidence was something 

I f  one assumes tha t  geopressured 
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other than his own operations. The precise theory upon which  such 

l i ab i l i t y  is  based is somewhat i n  the s ta te  of flux. 

Fontenot v. Maqnolia Petroleum Company, the court based recovery 

squarely upon a vjolation of Article 667 of the Civil Code, and imposed 

absolute l iabi l i ty .  A l a t e r  case Langlinais v. Geophysical Service, Inc. , 

distinguished the ear l ie r  case on the grounds of Article 667 applied only 

In one case, 
1 

2 

to adjoining landowners, the operator i n  the l a t t e r  case being merely a 

contractor. However, even i n  that  case the court found that  the doctrine 

of res ipsa loquitor applied and imposed l i ab i l i t y  upon the defendant who 

was unable to  demonstrate that  the damages complained of could have 

occurred from any other cause. 

the applicability of absolute l i ab i l i t y  under Article 667 i n  cases where 

Furthermore, the case d i d  not preclude 

the person causing the damage i s  a lessee or owner of other property 

rights. 

The official  comments to Article 8 of the Mineral Code perhaps best 

explain the s ta te  of the jurisprudence on this matter: 

Regard1 ess of the theory u t i  1 i zed t o  d i  spose of cases 
i n v o l v i n g  l i a b i l i t y  f o r  conduct o f  oil  and gas operations, 
two conclusions emerge. One i s  t h a t  the jurisprudence 
indicates a strong tendency to  impose l i ab i l i t y  on the 
operator for damage to persons or t o  adjacent or neighboring 
property resulting from the conduct of otherwise lawful 
operations when they are inherently dangerous. The second 
is that the conceptual articulation of this result has not 
been of great importance. The Fontenot decision ut i l izes  the 
language of Article 667 to impose s t r i c t  l i ab i l i t y  for 
operations entailing blasting. The Watkins case ut i l izes  
negl i gence concepts to impose 1 i abi 1 i ty  for  damage resul ti ng 
from a blowout and holds that the facts of the case required 
application of the doctrine of res ipsa loquitur. Because 
the conceptual approaches of these cases vary while the 
results are the same, i t  can be further concluded that the 
courts are giving great weight, i n  keeping w i t h  the national 
trend, to  the hazardous aspects o f  oil  and gas operations, 
with the result  that a high degree of responsibility i s  placed 
upon such enterproses when they involve inherent risks o f  
damage through escape o f  oil or gas or the use o f  explosives. 
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In essence, this is simply a tendency t o  examine the nature 
of the enterprise i nvol ved rather than property re1 ationshi ps , 
which is the substance of the principle specified i n  Article 
667 of the C i v i l  Code. 

As noted, Article 8 does not attempt, and i t  i s  f e l t  t ha t  
as a rule legislation should not attempt, a full def in i t ion  of 
the rules governing the landowner's freedom to operate and his 
l i a b i l i t y  for abuse of his property rights. Thus, the general 
law should be allowed to control such questions. The unsatisfactory 
condition o f  present law is more than offset by the extreme dangers 
involved i n  attempting t o  define rules which would be applicable 
not only t o  the petroleum industry b u t  to a l l  other mining 
industries which might be affected. Additionally, i t  appears 
unwise i n  terms of basic policy to remove mining act ivi t ies  from 
the ambit of the general law except when necessary t o  accomdate 
pecul i ari t i e s  warranting a distinction. 

One possible b r i g h t  spot i n  the picture for the operator is that  

the Louisiana courts have generally held damages t o  land which are an 

ordi nary consequence of a 1 essee' s operation, prudently conducted, give 

rise t o  no l i a b i l i t y  on the lessee's par t  t o  the lessor. 

theory that by pe rmi t t i ng  the activity the lessor must be deemed to  have 

consented t o  the consequences of tha t  activity. Whether or not this 

would shield a lessee from delicitual or other responsibility t o  the 

landowner under whom he holds a lease, if subsidence occurs, i s  not cleav. 

3 
T h i s  is on the 

Under existin principles i t  should do so and t h u s  relegate the matter P 
again to  the-regulatory sphere. This also then would imply tha t  f ield 

wide u n i t  operations may be the most desirable mode of development since 

each landowner or  lessee i n  the field i s  deemed t o  be conducting the 

operations upon the lands on which he holds a lease, and the relationships 

between the lessees and lessors would be regulated as though the activity 

were being conducted on such lands. 

One final observation i s  i n  order. The principal difficulty w i t h  

the subsidence problem may not be i t s  environmental consequences, which 

may i n  fact prove t o  be inconsequential, b u t  the dampening effect upon 

the prospective investors or developers o f  a geopressured reservoir 
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resulting from the uncertainty of whether i t  will occur and the 

consequences i t  may have. The abil i ty to predict w i t h  a reasonable 

degree of certainty whether, and to what extent subsidence may result 

from production af a geopressured reservoir may become a most 

important factor i n  encouraging the development of the resource. 

B. Disposal of Waste Waters 

The other principal environmental concern which may present special 

or unique difficult ies is associated w i t h  the disposal o f  the large 

quantities of water which will apparently be produced by geopressured 

operations. Although i t  has been postulated t h a t  the dissolved solids 

i n  a geopressured aquifer may increase w i t h  depth i n  the aquifer and 

that the upper parts of such a reservoir may contain relatively pure 

or brackish water, the necessity for  producing the entire column of the 

reservoir i n  order to procure the h i g h  rates of production needed for 

the venture will probably dictate that  most i f  not all  of the water 

produced will be fa i r ly  h i g h  i n  dissolved solids. Surface disposal of 

such water appears t o  be impracticable. 

Several s ta te  laws combine to prohibit the disposi ion of saline 4i' 
or  other water i n t o  the rivers and streams of the state. R.S. 56:1451 

p r o h i b i t s  the introduction i n t o  any natural stream of "any s a l t  water . . . 
i n  quantities t o  destroy the fish therein". R.S. 56:1462 prohibits a 

person from discharging in to  a stream any substance which causes "water 

pollution". T h i s  is defined i n  R.S. 56:1461 as follows: 

"Water pollution" includes the introduction in to  state 
water bodies of any substance i n  concentration which results 
i n  the killing of fish or other aquatic l i f e  i n  numbers or 
i n  a manner materially detrimental t o  the interests o f  the 
s ta te  or renders the water u n f i t  for maintenance of the normal 
fish or aquatic l i f e  characteristics of the waters, o r  i n  any 
way adversely affects the interests of the s ta te  i n  respect 
t o  i t s  fish o r  other aquatic l i fe .  
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The Louisiana Stream Control Comnission has basic j u r i s d i c t i o n  over the 
5 

p o l l u t i o n  o f  the r i v e r s  and streams o f  the state. It has issued rather  

extensive regulat ions which are set  f o r t h  hereafter, f o r  the disposal o f  

what are re fer red t o  as " o i l  f i e l d  brines". Although these regulat ions 
6 

do not d i r e c t l y  control  the geopressured resource there 3s no reason t o  

bel ieve t h a t  they would not be extended t o  them i f  an operator should 

attempt t o  dispose o f  brines o r  mineralized waters f r o m  a geopressured 

reservo i r  i n  the quant i t ies  under consideration i n t o  the r i v e r s  and 

streams o f  the state. 
7 

C i v i l  Code A r t i c l e  660 has already been mentioned i n  connection 

w i t h  the discussions i n  Chapter V as t o  the l i a b i l i t y  o f  operators on 

land. It provides as fol lows: 

It i s  a servitude due by the estate s i tua ted  below t o  
receive the waters which run n a t u r a l l y  f r o m  the estate 
s i tua ted  above, provided the indus t ry  o f  man has not been 
used t o  create t h a t  servitude. 

The p rop r ie to r  below i s  n o t - a t  l i b e r t y  t o  r a i s e  any dam, 
o r  t o  make any other work, t o  prevent t h i s  running o f  the 
water. 

The p rop r ie to r  above can do nothing whereby the natural  
servitude due by the estate below may be rendered more 
burdensome. 

This has been construed t o  p r o h i b i t  increasing the  burden on other lands 

not only by increasing the f low i n  the water which runs through natural 

drains but  by the in t roduc t ion  o f  fore ign substances i n t o  the natural 

drainage system: 

The most serious question presented i s  whether defendants' 
use o f  the servitude o f  dra in  f o r  disposal o f  e f f l u e n t  has 
caused p l a i n t i f f s  damages which are compensable and whether 
o r  not the damages are such t h a t  p l a i n t i f f s  are e n t i t l e d  t o  an 
i n junc t i on  t o  prevent the continuation thereof. . . . 
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We are of the opinion t h a t  the i n s t a l l a t i o n  o f  the sewage 
disposal p lan t  on defendants' property w i th  the accompanying 
discharge of the e f f l u e n t  i n t o  the system o f  drainage has 
created a substant ia l  change i n  the servi tude o f  drain, 
rendering i t  more burdensome on p l a i n t i f f s .  The evidence 
convinces us t h a t  t h i s  i s  more than j u s t  an inconvenience 
which should be borne by the owner o f  the serv ient  estate 
as urged by defendants. a 

Although an i n junc t i on  w i l l  no t  necessar i ly  be granted i n  a case 

where the cour t  concludes an award o f  damages may adequately compensate 

one f o r  the i n j u r y  o r  inconvenience r e s u l t i n g  from the in t roduc t ion  of 

fore ign substances i n t o  the streams running through h i s  land, i t  must 

be noted tha t  the presence o f  t h i s  a r t i c l e  as wel l  as a r t i c l e  667 i n  the 

re la ted  sections o f  the Code are adequate even i n  the absence o f  

environmental l e g i s l a t i o n  t o  make the disposal o f  such waters extremely 

hazardous and u n l i k e l y  from the operators po in t  o f  view. 

I t would accordingly appear t h a t  subsurface disposal, o r  perhaps 

the disposal i n t o  the deep g u l f  waters i f  tha t  can be done without adverse 

consequences, i s  the only p rac t ica l  so lu t ion  t o  the problem. Regulation 

o f  the subsurface disposal o f  water i s  granted under the Geothermal 

Resources Energy Act t o  the Commissioner o f  Conservation. 
9 

The proposed 

regulat ions o f  the comnissioner se t  f o r t h  ra ther  extensive ru les  as t o  

how t h i s  i s  t o  be done. A r t i c l e  X I V  provides as fo l lows: 

A. Disposal o f  a l l  geothermal/geopressured operation waste 
mater ia l  i n t o  the surface waters o f  the State sha l l  be done 
pursuant t o  and under the contro l  o f  regulat ions and 
procedures se t  f o r t h  by the Stream Control Commission o r  
other appropriate s ta te  o r  federal  agencies having contro l  
over such surface disposal. 

B. Produced s a l t  water and re la ted  waste mater ia l  may be sorted 
i n  p i t s  where such p i t s  have been approved o f  by the Commissioner 
o f  Conservation. 

C. 
producing o r  productive of hydrocarbons unless such disposal 
i s  approved by the Commissioner o f  Conservation a f t e r  a pub l i c  
hearing c r  unless p r i o r  approval has been granted t o  use the 
proposed zone for  s a l t  water disposal. 

Produced s a l t  water shal l  not  be di'sposed o f  i n t o  a zone 
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D. 
subsurface formation a permit therefor  must be obtained from 
the Comnissioner o f  Conservation. Such permit may be issued 
by the Commissioner wi thout a publ ic  hearing when the appl icant 
has complied w i th  the fo l lowing requirements: 

(a) Appl icat ion ( i n  the form o f  a l e t t e r )  f o r  a permit f o r  
underground disposal of s a l t  water produced from wel ls  sha l l  
be submitted i n  dupl icate t o  the appropriate D i s t r i c t  Manager. 
Such appl icat ion sha l l  include o r  be accompanied by: 

P r io r  t o  disposing o f  s a l t  water by i n j e c t i n g  same i n t o  any 

1. An e l e c t r i c a l  l o g  o f  the we1 1 w i th  the proposed 
zone marked i n  the case o f  a wel l  already d r i l l e d .  
A statement o f  the proposed zone t o  be used f o r  
disposal and the approximate depth o f  said zone i n  
the case o f  und r i l l ed  wells. 

2. A p l a t  showing the location, o r  proposed locat ion,  
o f  the disposal well. 

3. A statement o f  estimated d a i l y  volume o f  s a l t  water 
t o  be in jected. 

4. A statement o f  other known instances i n  which the 
proposed disposal zone has been used f o r  s a l t  water 
disposal. 

5. A statement by the appl icant t h a t  such disposal wel l  
w i l l  be completed i n  a manner t o  insure t h a t  the disposal 
products are in jec ted  i n t o  the proposed i n j e c t i o n  zone and 
t h a t  prov is ion has been made f o r  adequate protect ion o f  
f resh water sands and other zones o f  comnercial value. 
A schematic diagram o f  the disposal wel l  showing the 
casing and cementing program sha l l  be attached together 
w i t h  an explanation thereof. Where only one s t r i n g  o f  
casing protects f resh water sands, a packer sha l l  be se t  
on tubing a t  a depth below f resh and brackish water sands, 
o r  some other method o f  completion which would insure 
adequate protect ion o f  f resh water sands. Adequate 
prov is ion must be made t o  insure t h a t  the casing i s  
set  below the base o f  f resh and brackish water sands. 

6. A permit f o r  annular disposal o f  s a l t  water may be 
issued f o r  an i n te r im  per iod o f  one (1) year provided 
the appl icant has complied w i th  the procedure out1 i ned 
herei n. 

7. I n  areas of questionable sand o r  zone correlat ions,  
( t yp i ca l  example being the Wilcox Zone) an operator 
des i r ing t o  dispose c f  s a l t  water i n t o  one such zone, 
sha l l  f i r s t  consult w i th  a l l  o f f s e t  operators i n  the 
f i e l d  i n  an e f f o r t  the resolve the correlat ions.  Should 
these operators agree t h a t  the zone sought f o r  i n j e c t i o n  
o f  s a l t  water i s  not connected w i th  o r  a pa r t  o f  a 
hydrocarbon bearing sand, such operator may obtain au thor i ty  
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ner o f  Conservation through admin is t ra t ive 
procedure f o r  disposal i n t o  such sand provided the app l ica t ion  
i s  accompanied w i th  evidence of concurrence by sa id o f f s e t  
operators. Should these operators f a i l  t o  agree then the 
operator seeking such au thor i ty  may make app l ica t ion  for  pub1 i c  
hearing as provided f o r  i n  sect ion 3 hereof. 

8. The Louisiana Geological Survey sha l l  check each permit 
app l i ca t ion  and advise i n  w r i t i n g  the appropriate D i s t r i c t  
Manager, the Baton Rouge Of f i ce  and the appl icant of approval 
o f  denial.  I f  denied, the reason f o r  denial sha l l  be given. 
The D i s t r i c t  Manager w i l l  issue the Work Permit when approval 
i s  granted. 

9. The Commissioner o f  Conservation sha l l  cause an inspect ion 
t o  be made of each completed disposal f a c i l i t y  t o  insure 
compliance w i th  t h i s  Amendment. A copy o f  the inspect ion 
repor t  sha l l  be l e f t  w i th  the operator o r  h i s  f i e l d  
representative. 

10. I f  any request f o r  permit  i s  denied by the Comnissioner 
o f  Conservation, the appl icant  sha l l  be granted a reasonable 
per iod o f  time t o  e i t h e r  construct  o r  make arrangements f o r  
other adequate disposal f a c i  1 i t ies .  

11. A reasonable estimate of the amount o f  s a l t  water 
in jec ted  annually i n t o  each disposal wel l  sha l l  be reported 
t o  the Louisiana Geological Survey w i th  a copy t o  the 
appropriate D i s t r i c t  Manager, such repor t  t o  be f i l e d  
dur ing the f i r s t  quarter o f  the next calendar year. This 
sha l l  not  be appl icable t o  secondary recovery p ro jec ts  where 
the amounts in jec ted  are already required t o  be reported 
t o  the Department of Conservation. 

12. Exceptions t o  t h i s  Amendment may be granted wi thout  a 
pub l i c  hearing upon w r i t t e n  request by an operator t o  the 
Commissioner o f  Conservation and upon showing t h a t  good 
cause therefor ex is ts .  
admin is t ra t i ve ly  provided t h a t  inspect ion o f  the disposal 
f a c i l i t i e s  does no t  d isc lose any s a l t  water damage o r  
po l lu t ion .  If p o l l u t i o n  o r  surface damage i s  detected, 
production from the wel l  o r  wel ls  sha l l  cease u n t i l  
compliance w i th  the provis ions o f  t h i s  Amendment i s  
accomplished and the Comnissioner o f  Conservation then 
grants the exception requested. 

Such exceptions may be granted 

The d e f i n i t i o n  o f  p o l l u t i o n  i s  se t  f o r t h  i n  the ru les  o f  the commissioner 

in subsection I-N: 

P o l l u t i o ~  sha l l  mean such Contamination o r  other a l t e r a t i o n  of 
the physical,  chemical, o r  b io log ica l  propert ies o f  any waters 
of the State inc lud ing change i n  temperature, taste, color,  
t u r b i d i t y ,  o r  odor of the waters o r  such discharge of any 
l i q u i d ,  gaseous, so l id ,  radioactive, o r  other substance i n t o  
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any waters o f  the State as w i l l  o r  i s  l i k e l y  t o  create a nuisance 
o r  render such water harmful, detrimental, o r  i n ju r i ous  t o  publ ic  
health, safety, o r  welfare, o r  t o  domestic, comnercial, i ndus t r i a l ,  
ag r i cu l tu ra l ,  recreat ional  , o r  other  benef ic ia l  uses, o r  t o  l i v e -  
stock, w i l d  animals, br ids,  f i sh ,  o r  other aquatic l i f e .  

F i n a l l y  the "waters o f  the s tate"  as re fe r red  t o  i n  subsection 

1-0 are def ined i n  the fo l low ing  subsection, as fo l lows: 

Waters o f  the State sha l l  mean a l l  waters w i t h i n  the j u r i s d i c t i o n  
o f  t h i s  State inc lud ing a l l  streams, lakes, ponds, impounding 
reservoi  r s  , marshes , water courses, waterways, we1 1 s , springs , 
i r r i g a t i o n  systems, drainage systems, and a l l  other bodies o r  
accumulation o f  water, surface and underground, natural  o r  
a r t i  f i c i  a1 pub1 i c o r  p r i  vate, s i  tuated who1 ly o r  p a r t l y  w i  t h i n  
o r  bordering upon the State, excepting waters and sewage systems; 
treatment works o f  disposal systems, water and potable water 
d i s t r i b u t i o n  systems; and water withdrawn f o r  use u n t i l  such 
t i m e  as a l l  uses and f i n a l  treatment have been completed. 

It should be noted from these provisions t h a t  the commissioner's ru les  

r e f l e c t  three basic concerns which appear t o  be absolutes i n  terms o f  the 

consequences which must be avoided i n  the disposal o f  the water. F i r s t ,  

i t  i s  obvious t h a t  d ispos i t ion  may not  be made i n t o  f resh o r  "brackish" 

water sands. Secondly, such d ispos i t ion  may no t  impinge upon o r  adversely 

e f f e c t  the production o f  hydrocarbons from the sands i n t o  which the water 

i s  being in jected.  F ina l l y ,  adequate procedures must be fol lowed i n  the 

completion o f  the f a c i l i t i e s  t o  make i t  reasonably cer ta in  tha t  no leakage 

o r  other escape o f  the water w i l l  occur i n  the i n j e c t i o n  process. 

It i s  beyond the scope o f  t h i s  paper t o  determine t o  what extent  

these may create technological problems t o  the operator. They w i l l  

obviously ra ise  formidable economic questions i f  the operator i s  t o  

dispose o f  the water i n t o  the subsurface sands l y i n g  below fresh water 

aqui fers.  Obviously the i n j e c t i o n  sands must be such as t o  accept, 

over the l i f e  of the wel l  o r  pro ject ,  the la rge  quant i t ies  o f  water 

which w i l l  have t o  be produced i n  order t o  make the geopressured p ro jec t  

a success. The i n a b i l i t y  t o  dispose o f  the water by any a l te rna t i ve  



223 

method i s  apt  t o  make i t  extremely c r i t i c a l  t h a t  the a b i l i t y  o f  the 

i n j e c t i o n  sands t o  accept the water be predictable w i t h  as much 

ce r ta in t y  and as w i th  the same degree o f  assurance as the l i f e  o f  

the geopressured reservo i r  and i t s  po ten t ia l  product iv i ty .  Uncertainty 

as t o  the continued a b i l i t y  o f  the i n j e c t i o n  sands t o  accept the water 

may ra i se  the same problems as uncertainty as t o  the l i f e  o f  the reservoir .  

Again the degree t o  which technology may be able t o  answer t h i s  question 

may be c r i t i c a l  t o  the encouragement of the resources development. 

10 
No mention has been made c f  the possible complications the Safe 

11 
Dr ink f f i j  Water Act may engender. 

know and wel l  publ ic ized elsewhere. 

sub urface disposal of water they may be sa id t o  be i n  a s ta te  o f  f lux. 

However, i f  one assumes t h a t  under State regulat ions the disposal o f  the 

water w i l l  not  be permitted t o  be made i n t o  f resh o r  even brackish 

aquifers and w i l l  have t o  be made a t  depths which w i l l  insure the i n t e g r i t y  

o f  those aquifers, i t  i s  d i f f i c u l t  t o  bel ieve t h a t  any prospective Federal 

ru les  o r  regulat ions w i l l  present undue o r  insurmountable addi t ional  

d i f f i c u l t i e s  t o  the operator. 

The requirements o f  t h i s  a c t  are wel l  

Insofar  as they per ta in  t o  the 

11. THE COASTAL ZONE MANAGEMENT ACT 
12 

B r i e f  mention should be made o f  the Coastal Zone Management Act. 

This ac t  establ ishes the framework f o r  a comprehensive plan regulat ing 

the use t o  which coastal lands may be put. 

a comprehensive "zoning" system for  the coastal zone t o  regulate the 

It, i n  substance contemplates 

loca t ion  and requirements fo r  various kinds of development which may 

i n  the fu tu re  occur i n  t h i s  sensi t ive area. The Act has not y e t  been 

implemented and extensive revis ions of i t  w i l l  be presented t o  the 
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13 
forthcoming l e g i s l a t i v e  session. U n t i l  f u r the r  act ion i s  taken i t  i s  

not possible t o  p red ic t  w i th  any degree o f  accuracy what e f f e c t  the ac t  

may u l t ima te l y  have upon the development o f  the resource. The presence 

of extensive o i l  and gas development and the importance o f  t h a t  development 

t o  the s ta te  should assure tha t  reasonable standards f o r  mineral development 

w i l l  be adopted and implemented. Steps should be taken t o  assure t h a t  the 

geopressured resource i s  considered when the regulat ions are considered 

under any ac t  which i s  u l t ima te l y  adopted. 

I I I .  OTHER ENVIRONMENTAL REGULATIONS 

I n  add i t ion  t o  the problems o f  subsidence and s a l t  water disposal 

there are other environmental considerations which must be taken i n t o  

account by the developer. No mention i s  made o f  the extensive general 

federal statutes which may be applicable t o  the geopressured development. 

These have been compiled and are adequately discussed elsewhere. On the 

whole these are not  unique o r  pecu l ia r  t o  the geopressured resource but  

are c o m n  t o  a l l  types o f  i ndus t r i a l  o r  mineral development. 

14 

Although Federal statutes and regulat ions are pervasive i n  the f i e l d  

o f  environmental law, a l l  states have enacted a t  l e a s t  some environmental 

l e g i s l a t i o n .  

protection, r e l y i n g  instead on a number o f  s ta te and loca l  agencies t o  

carry out spec i f ic ,  somewhat l i m i t e d  functions. 

are not f u l f i l l i n g  t h e i r  s ta tu to ry  mandate, and others are t o t a l l y  inact ive.  

Because o f  the loca l  character o f  much o f  the l e g i s l a t i o n  and the e r r a t i c  

nature o f  i t s  enforcement the geopressured developer should c a r e f u l l y  

check w i th  loca l  agencies i n  h i s  area before proceeding w i th  development. 

The f o l  lowing compi 1 a t i on  presents the p e r t i  nent parts o f  those 

acts and regulat ions which may a f f e c t  the development o f  the geopressured 

resources and which are not d i r e c t l y  o r  s p e c i f i c a l l y  appl icable t o  it. 

Louisiana does not have a coordinated system for environmental 

Some o f  these agencies 
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All statutory references are to the Louisiana Revised Statutes of 1950. 

Which, i f  any of these provisions w i l l  have to be complied w i t h  

w i l l  obviously depend upon t h e  nature of t h e  act ivi t ies  contemplated 

for the development and uti l ization of the geopressured resource and 

the area i n  which such act ivi t ies  occur. 

associated w i t h  the disposal of the  geopressured water which is 

discussed above there appear to be few unique or  special problems 

under these acts wbich would confront the geopressured developer. 

Except for the problems 

I V .  STATE AGENCIES 

A. 

T h i s  Department was created by the Executive Reorganization Act 

Department of Wildlife and Fisheries 

of 1976 (Act 513) and incorporated several independent boards and 

comnissions into a single Executive Department. The Department i s  

generally empowered to  supervise programs for the preservation of 

wildl i fe ,  fish and aquatic l i fe ,  and to  control water pollution as 

specifically authorized. The Act established w i t h i n  the Department 

the: 

1. Office of Wildlife - Administers programs o f  research on 

w i l d  b i r d s ,  game and aquatic l i fe ,  and administers certain wildl i fe  

refuges. 

2. Office of Coastal and Marine Resources - Administers and 

enforces programs re1 ating to  oysters, waterbottomers and other 

seafoods; has responsibil i t y  f o r  performing water pollution control 

functions as designated by the Secretary of the Department , particularly 

those laws relating t o  the control o f  waste disposal into s ta te  waters. 

a. Drainage o f  Noxious or Poisonous Substances into 
Natural Waterways and Canals, R.S. 56:1451 e t  sea. 
(1950). 
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56:1451 Drainage o f  o i l  , s a l t  water o r  noxious o r  
poisonous gases o r  substances i n t o  natural  
streams destroying - f i sh  prohibited: 

No person sha l l  knowingly and w i l l f u l l y  empty o r  dra in  
o r  permit t o  be emptied o r  drained f r o m  any pump, reservoir,  
wel l ,  o r  o i l  f i e l d  i n t o  any natural  stream o f  the s ta te  any 
o i l  , s a l t  water, o r  noxious o r  poisonous gases o r  substances 
i n  quan t i t i es  s u f f i c i e n t  t o  destroy the f i s h  therein. 

56:1452 D i rec tor  o f  the Louisiana W i l d l i f e  and Fisheries 
h h  

The d i r e c t o r  o f  the Louisiana W i l d l i f e  and Fisheries Comnission 
sha l l  supervise a l l  drainage of s a l t  water and other noxious 
substances i n t o  the natural  streams o f  the state. Any Owner 
o r  operator o f  o i l  producing property o r  o i l  tanks o r  reservoirs 
discharging s a l t  water o r  any other noxious substances i n t o  
natural  streams o f  t h i s  s ta te  i n  quan t i t i es  s u f f i c i e n t  t o  k i l l  
the f i s h  there in  shal l ,  when n o t i f i e d  by the d i r e c t o r  o f  the 
Louisiana W i l d l i f e  and Fisheries Comnission, immediately 
impound such substances. Substances so impounded may be 
re1 eased by permission o f  the d i  rector.  

56:1453 

ac t ing  f o r  himself o r  f o r  others, sha l l  be f i ned  not less 
than one hundred do l l a rs  nor m r e  than two thousand dol lars,  
o r  imprisoned f o r  not less than t h i r t y  days nor more than 
three months, f o r  each offense. 

Penalty f o r  v i o l a t i o n  o f  Part: 

Whoever v io la tes the provisions o f  t h i s  Part, whether 

Each day t h a t  such substances are permitted t o  f low 
i n t o  the streams const i tutes a separate offense. 

b. P o l l u t i o n  o f  State Water Bodies: R.S. 56:1461-63. 

56::1461 D e f i n i t i o n  

"Water p o l l u t i o n "  includes the in t roduc t ion  i n t o  s ta te  
water bodies o f  any substance i n  concentration which resu l t s  
i n  the k i l l i n g  o f  f i s h  o r  other aquatic l i f e  i n  numbers o r  
i n  a mannzr ma te r ia l l y  detrimental t o  the i n te res ts  o f  the 
s ta te  o r  renders the water u n f i t  f o r  maintenance o f  the normal 
f i s h  o r  aquatic l i f e  charac ter is t i cs  o f  the waters, o r  i n  
any way adversely a f fec ts  the i n te res ts  o f  the s tate i n  
respect t o  i t s  f i s h  o r  other aquatic l i f e .  

56:1462 Po l l u t i on  o f  waters; discharge o f  i n ju r i ous  
substance. 

I n  order t o  prevent the p o l l u t i o n  of any stream o r  other 
water body o f  the state, the k i l l i n g  o f  f ish o r  other aquatic 
l i f e ,  o r  the modif icat ion o f  natural  condit ions i n  any way 
detr imental t o  the i n te res ts  of the state, no person shal l  
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knowingly discharge or knowingly permit t o  be discharged into 
any waters of the state,  or  into drains which discharge into 
such waters , any substance which causes "Water Pol 1 ution" 
as defined i n  R.S. 56:1461. Each separate day upon which 
a violation o f  this section occurs constitutes a separate 
offense. 

56:1463 

Whoever intentionally violates any of  the provisions of 
this Part shall be fined for each offense not less than one 
hundred dollars nor more than two thousand dollars or  imprisonment 
for not more than one hundred twenty days or both.  

Penalty for violation of Part: 

c. Discharge of Untreated Wastes i n t o  the Mississippi River: 
R.S. 56:1464 -1464.4. 

These provisions generally prohibit the discharge in to  the 

Mississippi River o f  "untreated 1 iquid industrial wastes". Whether 

this  would include the waste from the geopressured resource is 

uncertain. I t  appears that R.S. 56:1464.1 would exclude the water, 

i f  i t  i s  deemed to  be a "mineral" under that section. The Geothermal 

Act, which vests regulatory power w i t h  the Conservation Comnission 

should support the argument that for purposes of this Act, the 

geopressured resource should be classed as an "other mineral 'I. 

The Act i s  reproduced here primarily as a caveat, particularly 

because i t  gives a private r i g h t  of action for enforcement. 

56 : 1464 Def i n i  ti ons : 

As used i n  this Part: 

1 . 
pub1 i c  o r  private corporation, individual , partnership, association or 
other entity. 

"Persons" means any muni ci pal i ty , pol i t i  cal subdi v i  s i  on , 

2. 
accompl i shes the secondary treating , stabi 1 i zi ng o r  holding o f  
wastes . 

"Treatment works" means any plant or  other works which 

3. Wntreated wastes" means wastes which have not been 
treated in treatment works. 

4. "Wastes" means human or animal wastes and liquid 
industrial wastes. 
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56:1464.1 Prohibi t ion:  

No person i n  t h i s  s ta te sha l l  w i l f u l l y  and i n t e n t i o n a l l y  
discharge or cause t o  be discharged any untreated wastes i n t o  any 
body o f  publ ic  water i n  t h i s  s ta te  provided fu r the r  t h a t  a t  a l l  times 
a l l  such wastes w i l l  receive the best pract icable secondary 
treatment o r  i t s  equivalent, not  l a t e r  than December 31, 1972. . 
No po r t i on  o f  Section 1464 through 1464.4 o f  T i t l e  56 o f  the 
Louisiana Revised Statutes o f  1950, as amended, sha l l  apply t o  the 
discharge o f  s a l t  water o r  other wastes produced i n  the course o f  
operations for the explorat ion for ,  o r  production of, o i l  gas, o r  
other minerals; but  the discharge o f  such s a l t  water o r  other 
wastes sha l l  remain subject t o  a l l  other appl icable Louisiana laws 
and regulations. 

56:1464.2 Enforcement; c i v i l  penalty: 

Whenever, upon the sworn complaint o f  any person, i t  i s  made 
t o  appear t o  a d i s t r i c t  cour t  o f  t h i s  s ta te  t h a t  a v i o l a t i o n  o f  
t h i s  Part  has occurred o r  may be occurring, the d i s t r i c t  cour t  
sha l l  imnediately order a hearing on the complaint t o  be held not  
less than two nor more than f i v e  days from the date o f  the order. 
A copy o f  the order sha l l  be served on the al leged v io la to r .  
I f ,  a t  the hearing on the order, i t  appears t o  the sa t i s fac t i on  
o f  the cour t  t h a t  a v i o l a t i o n  has occurred, o r  i s  occurring, the 
cour t  may assess a c i v i l  penalty not  t o  exceed ten thousand d o l l a r s  
f o r  each day during which the v i o l a t i o n  has occurred and a l l  costs 
o f  the hearing. Where the v i o l a t i o n  i s  found t o  be continuing, 
the court  a lso may issue a prel iminary i n junc t i on  res t ra in ing  the 
v io la t i on .  The judgment o f  the court  a t  the hearing, o r  subsequently 
on a p e t i t i o n  f o r  f i x i n g  the penalty i f  the v i o l a t i o n  i s  a continuing 
one, sha l l  f i x  the t o t a l  amount o f  the penalty due, which sha l l  be 
c o l l e c t i b l e  under the same procedures as now f i x e d  by law f o r  the 
c o l l e c t i o n  o f  money judgments. 

56:1464.3 Complainants bond; 1 i a b i  1 i ty: 

A complaint a l l eg ing  a v i o l a t i o n  o f  t h i s  Part, f i l e d  as 
provided i n  R.S. 56:1464.2 hereof, sha l l  have attached the 
personal bond o f  the complainant i n  the sum o f  one hundred 
dol lars ,  conditioned upon the payment o f  costs o f  the hearing 
held on the complaint i n  the event the court  determines a 
v i o l a t i o n  o f  t h i s  Part  has not occurred nor i s  occurring. No 
l i a b i l i t y  whatsoever sha l l  be incurred by the complainant by 
reason o f  the f i l i n g  o f  a complaint as provided i n  R.S. 56:1464.2 
hereof, other than the payment o f  costs o f  the hearing as provided 
i n  t h i s  section. 

56:1464.4 Procedures and remedies as addi t ional :  

f o r  sha l l  be i n  addi t ion t o  any other such procedures and remedies 
authorized under the laws o f  t h i s  state. 

The enforcement, procedures and remedies herein provided 
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3. St-am Control Commission: 

The Stream Control Comnission is a seven member group which has 

charged w i t h  controlling the discharge of waste into s ta te  waters. 

I t  has the authority to (1) investigate and promulgate water pollution 

standards and the discharge of waste and (2 )  certify applicants for 

Federal licenses under the Water Quality Improvement Act (33 USC 1151). 

The SCC has a wide range of powers and enforcement capabilities as 

authorized i n  the enabling legislation. 

The following Act is the general source of their authority. 

a. Stream Control Act, R.S. 56:1431-1446: 

56:1431 Membership; legal adviser: 

There is created a Stream Control Comnission of Louisiana. 
The attorney general i s  the legal advisor of the comnission. 

56: 1433 Definitions : 

As used i n  this Part, the following terms shall have the meaning 
ascribed t o  them i n  this Section, unless the context clearly indicates 
otherwise: 

(1) "Waters of the state" includes rivers, streams, lakes, and 
a l l  other water courses and waters w i t h i n  the confines of the s ta te ,  
and a l l  bordering waters, including t h e  Gulf o f  Mexico. 

(3) "Comni ssion" mans the Stream Control Comni ssi on. 

56:1434 Control o f  waste disposal : 

The comnission has control of waste disposal , public or private, 
by aEy person, into any of the waters of the s ta te  or  any tributaries 
or  drains flowing into m y  of such waters, for the prevent ion of 
pollution thereof tending to destroy fish l i f e  o r  t o  be injurious 
to the public health, the public welfare, or  to other aquatic l i f e  
or  wild or domestic animals or  fowls. 

56 : 1435 

and conduct such investigations as i t  deems necessary to. carry out  
the provisions of this Part. ... 

Promul gation of rules and m g u l  a t i  ons ; i nves ti gati ons : 

The comnission may make and promulgate such rules and regulations 
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56:1436 Actions by comnission: 

appropriate action i t  bel i eves necessary to  carry out the provisions 
of this Part. 

The conmission may i n  the name of the state br ing  i n  court any 

56:1437 

shall administer the provisions of this Part and the rules and 
regulations and orders of the comnission. The agents and enforcement 
officers of the Louisiana Wildlife and Fisheries Commission are ex 
officio agents and enforcement officers of the comnission. 

Administration of any of its duties and powers i n  regard t o  matters 
directly affecting the public health, and said administration shall 
continue to handle such matters through i ts  cfficers and agents. 

Administration of part; reservation of powers and duties: 

The director of the Louisiana Wildlife and Fisheries Comnission 

T h i s  Part does not deprive the Louisiana Health and Human Resources 

56:1438 Right  of entry; assistance: 

The comnission or i ts  authroited agents may enter a t  a l l  reasonable 
times i n  or upon any private or  public property for the purpose of 
inspecting and investigating conditions relating to the pollution 
of any waters of the state. The comnission may call upon any officer, 
board, department, school, university, o r  other s ta te  institution, 
and the officers and employees thereof, and require the fu rn i sh ing  
of any assistance deemed necessary to the carrying out o f  this Part. 

56:1439 Establishment o f  pollution standards; ascertainment of 
m e  
of waste: 

The comni ss i on : 

(1) Shall establish such pollution standards for waters of the 
s ta te  i n  relation to the public use to which they are or may be 
p u t  as i t  deems necessary; 

(2) May ascertain and determine for record and for use i n  making 
its order what volume of water actually flows i n  any stream, and 
the high  and low water marks o f  waters of the s ta te  affected by the 
waste disposal o r  pollution of any person; 

(3) May by order or regulation control, regulate, or restrain 
the discharge of any waste material or p o l l u t i n g  substance discharged 
or  sought t o  be discharged i n t o  any water of the state;  

(4) May prohibit any discharge resulting i n  po l lu t ion  which 
i s  unreasonable and against the public interest i n  view of the 
existing conditions i n  the waters o f  the state. 
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(5) Is hereby authorized on behal f  o f  the s ta te  of Louisiana 
t o  make the c e r t i f i c a t i o n s  which appl icants f o r  federal l icenses o r  
permits are required t o  provide t o  the appropriate federal agency 
under Section 21 of the Federal Water Po l l u t i on  Control Act, as 
amended by Section 103 o f  the Water Q u a l i t y  Improvement Act of 1970, 
84 Statutes a t  Large 107 e t  seq. and/or Section 401, PL 92-5200-70 
Statutes 498; (33 U.S.C.A. 1171.1 84 Statutes 91, 33 USC 1151. The 
comnission may delegate i t s  powers and respons ib i l i t i es  under t h i s  
Paragraph t o  i t s  executive secretary o r  some other subordinate o f f i c i a l .  

56:1440 I l l e g a l  discharge o f  waste: 

A. No person sha l l  discharge o r  permit  t o  be discharged i n t o  
any o f  the waters o f  the s ta te  any waste o r  any p o l l u t i o n  o f  any 
k ind t h a t  w i l l  tend t o  destroy f i s h  o r  other aquatic l i f e  o r  w i l d  
o r  domestic animals o r  fowls o r  be i n lu r i ous  t o  the pub l ic  heal th  
o r  against the pub l ic  wel fare i n  v i o l a t i o n  o f  any ru le ,  order, o r  
regulat ion o f  the comnission. 

56 : 1441 Not i  ce t o  persons v i  o? a t i  nq Part; repor t  t o  comni ss i  on ; 
temporary orders stoppinq waste disposal ; 

Whenever i n  the opinion o f  the conmission any person v io la tes  
o r  i s  about t o  v i o l a t e  the provis ions o f  t h i s  Part, o r  f a i l s  t o  
cont ro l  the p o l l u t i n g  content o r  waste discharged o r  t o  be discharged 
i n t o  any waters o f  the state, the comnission o r  any representat ive 
thereof may n o t i f y  the a1 leged offender o f  such determination. 
Notice may be served by any o f f i c e r  empowered t o  serve process under 
e x i s t i n g  law o r  by any o f f i c e r  o r  agent o f  the commission. Within 
ten days from the rece ip t  o f  not ice o f  the determination, the person 
sha l l  f i l e  w i t h  the comnission a f u l l  report,  showing what steps have 
been taken and are being taken t o  contro l  the waste o r  po l l u t i on .  
Thereupon the comnission may make such orders as i n  i t s  opinion are 
necess a ry . 

I n  an emergency causing o r  l i k e l y  t o  cause i r reparab le  damage, 
o r  i f  the pub l ic  i n t e r e s t  requires, the comnission may issue a 
temporary order requ i r i ng  tha t  such waste disposal and such waste 
discharge o r  p o l l u t i o n  be stopped and terminated pending a hearing. 
The temporary order sha l l  no t  be e f f e c t i v e  f o r  more than f i v e  days 
beyond the date o f  hearing and i n  no event f o r  more than twenty 
days. 

56 : 1442 Pet i  ti on by person deemi ng himsel f aqgri eved by comni s s i  on 
order; conclusiveness o f  order on hearing; review: 

Any person who fee l s  himsel f  aggrieved by the r e s t r i c t i o n s  o f  the 
p o l l u t i n g  content o r  waste, o r  po l lu t ion ,  o r  any other  order o f  the 
comnission, may f i l e  a sworn p e t i t i o n  with the comnission, s e t t i n g  
f o r t h  the grounds and reasons f o r  h i s  complaint and asking f o r  a 
hearing o f  the matter involved. The commission sha l l  thereupon f i x  
the time and place f o r  the hearing and sha l l  n o t i f y  the p e t i t i o n e r  
thereof. 
par t ies  may appear, present witnesses, and submit evidence. 
the hearing, the f i n a l  order o f  determination o f  the commission upon 

A t  the hearing the pe t i t i one rs  and any other in te res ted  
Following 
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such matter i s  conclusive. However, the order may be reviewed de 
novo i n  the d i s t r i c t  cour t  i n  and f o r  the par ish o f  East Baton Rouge, 
which par ish i s  declared t o  be the  domici le o f  the conmission, upon 
p e t i t i o n  therefor f i l e d  within ten days a f t e r  the f i n a l  order o f  
de teminat ion  issued by the comnission. On such’review the decree 
o f  the cour t  takes the place of the order o f  the comnission. 

56: 1443 Criminal prosecutions; suspension pendinq hearing: 

s p e c i f i c a l l y  any v i o l a t i o n  o f  t h i s  Part, whoever f a l l s  t o  make the 
repor t  required i n  R.S. 56:1441 and i s  therea f te r  found t o  be continuing 
the v i o l a t i o n  sha l l  be prosecuted under t h i s  Part. 
the hearing provided f o r  i n  R.S. 56:1442 no crimina7 charges sha l l  be 
f i l e s  u n t i l  the terminat ion thereof. 

A f te r  service o f  B written not ice  o f  determination, se t t i ng  f o r t h  

However, pending 

56:1444 Penalty f o r  v i o l a t i o n  o f  Part; at torney qeneral to prosecute: 

order o f  the comnission i n  pursuance thereof, sha l l  be f tned no t  less 
than one hundred dollars nor more than two thousand dol lars ,  and costs 
o f  prosecution, o r  imprisoned for  not  mre than one year, o r  both. 
Each day upon which a v i o l a t i o n  o f  the provis ions o f  t h i s  Part  occurs 
i s  a separate and addi t ional  v io la t ion .  The at torney general sha l l  
have charge o f  and sha l l  prosecute alT cases a r i s i n g  out  o f  v i o l a t i o n  
o f  the provis ions o f  t h i s  Part, inc lud ing the recovery o f  penalt ies. 

Whoever v io la tes  any o f  the provisions o f  t h i s  Part, or any w r i t t e n  

56 : 1445 

i n  any hearing o r  appl icat ion the costs incurred therein, inc lud ing 
the cost o f  pub l i ca t ion  and prmulga t ing  the orders and regulat ions 
o f  the comnission, and sha l l  d iv ide  such costs among the par t ies  i n  
such proport ion as i s  j u s t  and equitable. 
f i f t y  dol lars ,  i n  add i t ion  t o  the cost o f  publ icat ion,  sha l l  be 
assessed as costs against any one person. 

Costs ; assessment: 

The comnission sha l l  tax  and assess against the par t ies  involved 

However, no more than 

56 : 1446 Pol 1 u t i o n  o f  waters ; recovery o f  c i  v i  1 damaqes ; attorney 
general t o  I n s t i t u t e  action; j u r i s d i c t i o n  i n  d i s t r i c t  courts: 

A. Whenever any person without a c e r t i f i c a t e  o f  approval, permit  
o r  other document o f  approval authorized by law, o r  i n  v i o l a t i o n  o f  
the terms and condit ions of such c e r t i f i c a t e  o f  approval, permit, o r  
other document o f  approval authorized by law, has negl igent ly,  carelessly 
o r  w i l f u l l y  caused p o l l u t i o n  o f  the waters o f  the s ta te  i n  such 
concentrat ion o r  manner t h a t  w i l d  birds,  w i l d  quadrupeds, f i s h  o r  
other aquatic l i f e  are k i l l e d  as the r e s u l t  thereof, o r  renders the 
water u n f i t  f o r  maintenance o f  the normal f i s h  o r  aquatic l i f e  
charac ter is t i ce  of the waters o r  render the water u n f i t  for  the usages 
which have been establ ished f o r  the stream o r  other water body by the 
comnission, the comnission may recover, i n  the name o f  the state, 
damages from such person. 

B. The comnission sha l l  n o t i f y  the person o r  persons responsible 
o f  the amount o f  damages claimed by the commission and may e f f e c t  such 
settlements as i t  deems reasonable. If no settlement i s  reached w i th in  
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sixty days the attorney general shall b r ing  a civil action i n  the name 
of the s ta te  to  recover the damages, i n  either the d i s t r i c t  court of 
the parish i n  which the damage has occurred or  the d i s t r i c t  court of 
the parish i n  which the State Capitol is located. The d i s t r i c t  courts 
shall have jurisdiction to hear and determine such actions. 

C. The measure of damages shall be the amount determined by the 
court to be the replacement cost thereof o r  the cost of restoring the 
stream or  other water body t o  i ts  former condition p l u s  the cost of a l l  
reasonable and necessary investigations made or caused t o  be made by the 
s ta te  i n  connection therewith. 

D. No civil proceeding brought under this section shall limit o r  
prevent  any other actions or proceedings i n  respect t o  the po l lu t ion  
of waters which are authorized by this Part or other provisions of 
law. 

E. The provisions of this Part shall not apply t o  any unintentional 
pollution or contamination r e s u l t i n g  from o r  i n  connection w i t h  the 
production of agricultural products. 

b. Drainage of o i l ,  s a l t  water, etc. i n t o  natural drain prohibited, 

The SCC has the specific duty t o  administer the following Act: 

38:216 Drainage of o i l ,  Salt  water, etc. into natural drain prohibited 

A. Except as hereinafter provided o r  as authorized by Stream 
Control Comnission permit, no person shall knowingly and wil l ful ly  
empty or drain into or  permit to be drained from any pumps, reservoir, 
wells, or  o i l  f ields into any natural stream or  drain from which water 
is taken for irrigation purposes any o i l ,  s a l t  water o r  other noxious 
or poisonous substances or  gases which would render the water u n f i t  
f o r  i r r iga t ion  purposes or would destroy the f i s h  therein. 

B. The prohibitions of t h i s  Chapter, however, shall not prevent: 

(1) The discharge or  drainage of s a l t  water, brine and chemical 
s a l t s  from industrial, o i l  or  mining operations i n t o  those portions 
of natural streams and drains having water which has a normal s a l t  
content of more than 110 grains per gallon, to be determined by the 
daily average for the preceding t e n  years, measured a t  any depth not 
to exceed 12 1/2 feet or  into tributaries of such streams which 
empty into the portions thereof which are excluded from the effect  
hereof; such water being hereby recognized as u n f i t  fo r  irrigation. 

C. Whoever violates this Section shall be fined not less t h a n  

Each and 
one hundred dollars nor more than two thousand dollars or be imprisoned 
for not less than th i r ty  days nor more than three months. 
every day that o i l ,  s a l t  water or  other such substances are permitted 
to flow in to  such natural streams or drains i n  violation of the 
provisions of this Section shall constitute a separate offense. 
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c. Regulations: 

1 )  Disposal of o i l  f ield brine. 

In addition to  this statute, the SCC adapted, on January 27, 1953, 

the following regulations governing the disposal of oil  f ield brine 

which are st i l l  i n  effect. 

7. No oil  f ield brine shall be discharged into any stream, 
lake or other body of water, or into any ditch or  surface drainage 
leading to any stream, lake or other body of water, when i t  is 
determined by the Stream Control Comnission that such discharge 
would be deleterious t o  the public health, or to the prosecution of an 
industry or  lawful occupation for which or i n  which any 
such waters may be lawfully used o r  employed, or whereby the 
carrying on of any agricultural pu r su i t  may be injuriously affected 
or whereby the lawful conduct of any livestock industry or  the use 
of any such waters for domestic animals may be prevented, injuriously 
affected o r  impaired, o r  whereby any lawful use of any such waters 
by the State of Louisiana, or by any political subdivision, or  by 
any corporation, association, partnership, o r  person, or  any other 
legal en t i ty  may be lessened or  impaired, or  materially interfered 
w i t h ,  o r  whereby any fish l i f e ,  or any beneficial animal or  vegetable 
l i fe  i n  said waters may be destroyed, or the growth o r  propagation 
thereof prevented o r  injuriously affected; provided that oil-free 
brine may be discharged under maximum dilution ratios prescribed for 
any particular stream or field by the Stream Control Comnission, or 
dur ing  any particular period i n  which such discharge is  determined 
by the Comnission to be free from pol lu t ion  hazard, or necessary i n  
the public interest. 

8. Wherever possible, disposition of oi l  f ie ld  brine shall be 
accompl i shed by d i  scharge through disposal we1 1 s to underground 
horizons below the fresh water level, such wells to be so drilled, 
cased, cemented, equipped, and operated that no fresh water horizon 
shall be polluted: provided that this rule shall not apply i n  fields 
or  areas where i t  is determined by the Stream Control Comnission 
that disposition of the brine is or may be accomplished by discharge 
i n t o  water bodies normally o r  reasonably sufficiently saline t o  
preclude any actual or  potential pollution hazard due t o  such 
discharge. 

2 )  Disposal of Industrial Waste and Reporting Requirements: 

These regulations which were adopted on August 1 ,  1951 and are 

st i l l  i n  effect, require that anyone intending to discharge industrial 

waste must f i l e  a report w i t h  the SCC. The requirements for the 

report are found i n  the regulations. 
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REGULATIONS : 

I. General 

Under Section 1435 of Chapter 3, Stream Control, Part I ,  Stream 
Control Comnission of Title 56, Louisiana Revised Statutes of 1950, 
the Comnission is authorized t o  adopt rules and regulations applicable 
throughout the State for controlling the pollution of the waters 
of the State. 

11. Definitions 

A. Person 

For the purpose of these Regulations, ttPersont' means any 
individual , publ ic  or  private corporation, political subdivision, 
governmental agency, municipality, industry, co-partnership, 
association, firm, trust, estate,  or  any other legal ent i ty  
whatsoever. 

B. Treatment Works 

For the purpose of these Regulations, the term "Treatment 
Works" means any fac i l i ty  primarily designed and installed for the 
purpose of treating industrial wastes before final discharge o r  
deposit into waters of the State. 

C. Public Sewer 

For the purpose of these Regulations, the term "Public Sewer" 
means a sewerage system which is owned and operated by a town, city,  
parish, or other responsible pub l i c  body. 

D. Waters, Industrial Waste, Other Wastes, Pollution, and 
Comni ss i on 

For the purpose of these Regulations, the terms "waters", 
"industrial waste", "pollution", and "comnission" have definitions 
as given by the Louisiana Stream Control Comnission which are as 
fol 1 ows : 

1. "Waters" shall be construed to  mean public waters inc luding  
1 akes , bays , sounds, ponds, impoundi ng reservoi rs , springs , we1 1 s , 
ri vers , streams , creeks, estuaries, marshes, inlets , canal s , the 
ocean w i t h i n  the terr i tor ia l  limits of the State, and a l l  other 
bodies of surface, natural or  a r t i f i c i a l ,  inland or  coastal, fresh 
o r  s a l t ,  w i t h i n  the jurisdiction of the State of Louisiana. 

2. "Industrial waste" means any water-borne l i q u i d ,  gaseous, 
solid or other waste substance o r  a combination thereof resulting 
from any process of industry, manufacturing trade or  business, or 
from the development of any natural resource. 

3. "Other wastes" means garbage, refuse, decayed wood, sawdust, 
shavings, bark, sand, lime, cinders, ashes, offal ,  o i l ,  t a r ,  dyestuffs, 
acids, chemicals, and a l l  discarded substances other than industrial 
waste as defined i n  this Section. 
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4. "Pollution" shall be construed to mean the discharging i n t o  
a w  of the waters of the s ta te  any waste or  any po l lu t ion  of any kind  
that will tend to  destroy fish or  other aquatic l i f e  or wild o r  
domestic animals or  fowls or be injurious t o  the public health or 
against the public welfare. 

of Loui si ana. 
5. "Comnission" means the Stream Control Comnission of the State 

111. Requirements for the Submission of Reports 

A. To Where and by Whom Reports Shall be Submitted 

A n y  person in tending  t o  discharge industrial waste a t  any location 
i n  the State where such person is  not now discharging to State waters 
on the effective date of this Regulation; any person intending to 
construct a new outlet, or bui ld ,  add to, or a l t e r  any treatment works 
for the handling of industrial waste, shall,  before starting such work, 
advise the Louisiana Stream Control Comnission, Baton Rouge, Louisiana, 
i n  wr i t ing ,  concerning his intentions, and shall supply to the Comnission 
a general report describing the sewerage system which is proposed and 
the steps which will be taken to  protect the waters of the State against 
new pollution or  an increase i n  existing pollution. 'Said report shall be 
prepared i n  accordance w i t h  the general rules, which follow, for 
submission o f  industrial waste reports, and no construction work shall 
be started u n t i l  the report has been approved and a certif icate of 
approval for the work has been received from the Louisiana Stream Control 
C o d  ssi on. A1 1 condi ti-ons under which such certi  f i cate of approval i s 
granted, which are considered by the Comnission to be reasonable and 
necessary, shall be included i n  the certif icate of approval. T h i s  
regulation does not apply i n  those cases where the industrial waste is  
discharged into a public sewer-or where the projects involved are under 
actual construction or  alteration on the effective date of this order. 

B . Professional Engineer Requi red 

The information submitted i n  compliance w i t h  this Regulation, shall 
be prepared by a person properly qualified t o  perform engineering work 
as provided i n  the Louisiana Professional Engineers and Land Surveyors 
Registration Act. The report containing the required information shall 
be submitted to the Louisiana Stream Control Comnission, Baton Rouge, 
Louisiana, and shall be approved by a professional engineer as defined 
i n  the above named Act or  by a responsible official authorized to act 
for the person on whose behalf the report is submitted. Said report 
should be submitted, preferably thir ty  days, and a t  least  two weeks, 
before approval is desired. 

the contemplated actions enumerated i n  these regulations shall 
include the following: 

C. To comply w i t h  these regulations, the report concerning 

1. 

2. 

A brief statement describing the action which is  proposed. 

A statement g i v i n g  the location of the industrial p l a n t  or 
manufacturing establishment, and either an adequate 
description of the exact location of the p o i n t  of discharge 
from the sewerage system, or a map showing such location. 

J 
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4. 

5. 
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A statement g iv ing  the volume and concentration o f  i n d u s t r i a l  
waste, as measured o r  as estimated by some r e l i a b l e  method, 
which i s  being o r  which w i l l  be discharged and the extent  
t o  which the volume and concentration w i l l  be af fected by 
the proposed action. 

A descr ip t ion o f  the treatment works which w i l l  be i ns ta l l ed ,  
and i f  no treatment works w i t h i n  the d e f i n i t i o n  o f  t h i s  term 
i s  contemplated, .the steps which w i l l  be taken t o  prevent the 
discharge o f  s u f f i c i e n t  quanti  t i e s  o f  i n d u s t r i a l  waste t o  
cause p o l l u t i o n  o f  the waters of the State. 

An estimate o f  the extent  t o  which the q u a l i t y  (expressed 
i n  terms o f  pounds B.O.D. per 24 hr.) o f  the i n d u s t r i a l  
waste w i l l  be improved by the proposed treatment works 
o r  by such other  o r  addi t ional  steps as w i l l  be taken t o  
contro l  pol 1 ution. 

The const i tuents o f  the i n d u s t r i a l  waste which may in f luence 
i t s  q u a l i t y  may include, but  are no t  necessar i ly  l i m i t e d  t o  the 
f o l  1 owi ng : 

6. 

7. 

8. 

9. 

a. O i l ,  f l o a t i n g  and se t t leab le  sol ids.  

b. Acids, a lka l ies,  and dissolved sa l ts .  

c. Organic matter as measured by the t e s t  f o r  b io-  
chemical oxygen demand, five-day B.O.D. a t  20° C., 
as described i n  "Standard Methods f o r  the Examination 
o f  Water and Sewage." 

d. Toxic materials. 

e. Compounds producing tas te  and odor i n  water o r  i n  
the f lesh o f  ed ib le  f i sh .  

f. Colored mater ia ls and dyes. 

An estimate o f  the r a t e  o f  low f low o f  the receiv ing stream. 

An estimate o f  the extent  t o  which the discharge from the 
proposed treatment works w i l l  a l t e r  o r  a f f e c t  the q u a l i t y  
o f  the recei  v i  ng waters. 

Such other  per t inent  data as may be necessary f o r  a good 
unders tandi ng o f  the proposed which i s  being made. 

Nothing herein contained, however, sha l l  requi re  the owner 
o f  any i n d u s t r i a l  o r  municipal establishment t o  d isc lose 
any c l a s s i f i e d  data o f  the Federal Government or any 
conf ident ia l  informat ion r e l a t i n g  t o  secret  processes 
o r  economi cs o f  operat i  on. 
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D. Water Qual i t.v Standards 

I t  i s  the policy of the State of Louisiana t h a t  a l l  s ta te  waters are 

t o  be protected for their recreational value, and a l l  desirable species 

of aquatic l i f e  be preserved. To this end, the following Water Quality 

Standards have been promulgated by the SCC. 

General Criteria 

Aesthetics--The s t a t e ' s  waters shall be main- 
t a i  ned i n  an aesthetically attractive condition 
and shall meet generally accepted aesthetic 
qualifications. 

Color--True color shall not be increased to  the 
extent tha t  i t  will interfere w i t h  present usage 
and projected future use of the streams and water 
bodies. 

Floating , Suspended and Settleable Sol i ds--Waters 
shall be free from substances t h a t  will produce 
distinctly visible turb id i ty ,  solids or  scum, 
nor shall there be any formation of slimes, bottom 
deposits or  sludge banks attributable t o  waste 
discharges. 

Jas te  and Odor--Tas te  and odor producing substances 
shall be limited t o  concentrations tha t  will not 
interfere w i t h  the production of potable water by 
reasonable water treatment methods, or  impart 
unpalatable flavor t o  food fish, including shellfish,  
o r  result i n  offensive odors arising from the waters, 
o r  otherwise interfere w i t h  the reasonable use of 
the waters. 

Toxic Substances--None shall  be present i n  quantities 
t h a t  alone or i n  combination will be toxic t o  animal 
or p l a n t  l i fe .  In  a l l  cases the level shall not 
exceed the TLM96/10. In cases where the stream i s  
used as a p u b l i c  water supply the level of toxic 
substances shall not exceed the levels established 
by the United States Pub l i c  Health Service Dr ink ing  
Water Standards la tes t  edition. 

Oils and Greases--There shal l  be no free, f loa t ing  
or emulsified o i l s  or  greases present i n  quantities 
sufficient t o  interfere w i t h  the designated uses 
o f  the water. 

Foaming or Frothing Materials--There shall be none 
o f  a persistent nature. 

Nutrients--The natural ly  occurring nitrogen- 
phosphorous ratio shall be maintained. 
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9) Turbidi  ty--There sha l l  be no substant ia l  increase 
i n  t u r b i d i t y  from ambient condit ions due t o  waste 
discharges. 

Other Materials--Limits on other substances not  
spec i f ied i n  these revised water q u a l i t y  standards 
sha l l  be i n  accordance w i th  recommendations set  
by the Stream Control Comnission and/or the 
Louisiana State Board o f  Health f o r  municipal raw 
water sources. 

10) 

Numeri cal  C r i  t e r i  a 

Numerical c r i t e r i a  f o r  pH, chlorides, su l fa tes and 
dissolved sol ids, dissolved oxygen, temperature, 
and co l i fo rm content have been se t  f o r  the waters 
o f  Louisiana, varying f o r  each water body o r  stream 
segment. C r i t e r i a  apply w i th  respect t o  substances 
and condi t ions a t t r i bu ted  t o  waste discharges or 
a c t i v i t i e s  o f  man, as opposed t o  natural  phenomena. 

pH--In a l l  cases the pH sha l l  f a l l  w i th in  the range 
o f  6.0 t o  9.0 unless otherwise speci f ied f o r  a 
p a r t i c u l a r  water body o r  stream segment. 
charge o f  wastes sha l l  cause the pH of the water 
body t o  vary by more than one pH u n i t  f o r  t h a t  
segment where the discharge occurs. 

Chlorides, Sulfates and Dissolved Solids--Except 
f o r  t i d a l  waters, maximum chlor ide content f igures 
have been set  which vary from 10 t o  1000 mi l l igrams 
per l i t e r ,  depending on the pa r t i cu la r  water body 
o r  stream segment. 
are 5 t o  1000 mgjl ,  and f o r  dissolved so l ids  100 
t o  3000 mg/l. 

Dissolved Oxygen--Minimum values f o r  dissolved 
oxygen sha l l  apply a t  a l l  times except i n  
na tu ra l l y  dystrophic waters o r  where natural  
condit ions cause the dissolved oxygen t o  be 
depressed. 
oxygen concentration sha l l  be above 5 mg/l. I n  
estuar ies and t i d a l  t r i b u t a r i e s  the dissolved 
the dissolved oxygen concentration sha l l  be 
not  less than 4 mg/l. 
waters the dissolved oxygen concentrat ion sha l l  
be greater than 5 mg/l. 

No d is-  

S imi lar  values f o r  su l fa tes 

For f resh water, the d a i l y  dissolved 

I n  surface coastal 

Temperature--Maximum temperature f o r  fresh 
water w i l l  be 32.2OC except where speci f ied 
otherwise o r  due t o  natural  condit ions. For 
estaur ine and coastal waters the maximum i s  
35OC. Temperature d i f f e r e n t i a l ,  representing 
the maximum permissible r i s e  above ambient 
condit ions, f o r  f resh water sha l l  be no greater 
than 2.8OC f o r  streams and r i v e r s  and 1 . 7 O C  
fo r  lakes and reservoirs. For estaurine and 
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coastal waters i t  shall be no greater than 
2.2OC dur ing  the period October through May 
and 0.83OC dur ing  the period June through 
September. Once the ambient temperature 
reaches the maximum temperature, there shall 
be no addition of a r t i f ic ia l  heat. 

Bacteria-Each water body o r  stream segment is 
assigned a specified bacterial standard, 
depending on the water use classification of 
the water body or stream segment. The most 
stringent standard requires that  the monthly 
total coliform median MPN (most probable 
number) shall not exceed 70 per 100 millitem 
( m l )  and not more than 10 percent of the 
samples shall ordinarily exceed an MPN of 
230 per 100 m l .  The lowest standard requires 
that the monthly arithmetic average of total 
coliform MPN shall not exceed 10,000 per 100 
m l  and t h e  monthly arithmetic average of fecal 
coliforms shall not exceed 2,000 per 100 m l .  

5)  

4. Wildlife and Fisheries Comnission: 

a. Natural and Scenic Rivers System Act, R.S. 56:1841-1849. 

The Wildlife and Fisheries Commission has the supervision and 

control of the fish and bivalves i n  the state,  particularly oyster beds 

and seed grounds. The Commission is also charged w i t h  the protection and 

preservation of designated natural and scenic rivers i n  the s ta te ,  a l i s t  

which can be modified by the Legislature (See R.S. 56:1846 for l i s t ) .  These 

rivers are basically defined as those which are freeflowing and have not been 

channelized, cleaned, or altered i n  the l a s t  25 years (R.S. 56:1841). 

56 : 1844. P1 anni ng considerations ; degradi ng uses prohibited ; 
evaluation of projects: 

In a l l  planning for the use and development of water and water 
related land resources, f u l l  and equal consideration shall be given 
by a l l  local, s ta te  and federal agencies t o  the potential natural and 
scenic river aras; and a l l  river basin reports and project plans 
should discuss any such potential and a l l  economic evaluations should 
consider aesthetic values as well as monetary values. No agency of 
the s ta te  government shall authorize or concur i n  plans of local 
or federal agencies that would detrimentally affect whether, directly 
or  indirectly, a natural or scenic river or upon which the full and 
equal consideration of the stream's potential as a natural or scenic 
area w i t h  aesthetic values has not been discussed and evaluated; or 
except as specifically authorized by the s ta te  legislature or  by the 
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system administrator.  Evaluation of pro jects  a f fec t i ng  natural  o r  
scenic streams sha l l  r e s t  upon an agency other than the construct ion 
agency, namely the Louisiana Of f i ce  o f  State Planning and the Louisiana 
Recreation Advisory Council and any o f  t h e i r  advisory comnittees 
here ina f te r  appointed f o r  the spec i f i c  purposes o f  advis ing on the 
qual i ty o f  the environment. 

b. Water Pol 1 u t i o n  

The W i l d l i f e  and Fisher ies Commission a lso has the r e s p o n s i b i l i t y  f o r  

enforcing the fo l low ing  s tatutes r e l a t i n g  t o  p o l l u t i o n  o f  s ta te  waters. 

The enforcement procedure i s  also se t  ou t  below. 

56:362 Po l lu t i on  o f  waters; discharge of i n ju r i ous  substance: 

I n  order t o  prevent the p o l l u t i o n  o f  any o f  the waters o f  the state,  
the k i l l i n g  o f  f i sh ,  o r  the modi f icat ion o f  natural  condi t ions i n  any 
way detrimental t o  the i n t e r e s t  o f  the state,  no person sha l l  discharge 
o r  permit  t o  be discharged i n t o  any waters o f  the state,  o r  i n t o  drains 
which discharge i n t o  such waters, any substance which k i l l s  f i sh ,  o r  renders 
the water u n f i t  f o r  the maintenance o f  the normal f i s h  l i f e  charac ter is t i c  
o f  the waters, o r  i n  any way adversely a f fec ts  the i n t e r e s t  o f  the state.  
Each day upon whcih a v i o l a t i o n  o f  t h i s  Section occurs const i tu tes a 
separate offense. 

56:390 C i v i l  ac t ion  i n  name o f  state:  

The s ta te  has a c i v i l  r i g h t  o f  ac t ion  for  a penalty o f  twenty-five 
do l lars ,  which sha l l  be entered, wi thout  suspension, as a c i v i l  judgment 
against  any defendant adjudged t o  have v io la ted  the law, a f t e r  due demand 
and t r i a l ,  as here inaf ter  se t  out  i n  t h i s  Sub-part. For a second offense 
the c i v i l  penal ty sha l l  be one hundred dol lars ;  f o r  a t h i r d  offense two 
hundred do l l a rs  w i th  revocation o f  l icense; a l l  w i thout  r i g h t  o f  
suspension. 

56:391 Ju r i sd i c t i on  o f  courts i n  c i v i l  act ion:  

D i s t r i c t  courts have c i v i l  j u r i s d i c t i o n  t o  adjudicate demands under 
R.S. 56:390. 
o f  the residence o r  domicile o f  the defendant. 
the law i s  sued upon i n  any parish, the defendant may not  except t o  the 
t e r r i t o r i a l  j u r i s d i c t i o n  o f  the courts o f  t h a t  par ish unless a t  the same 
t i m e  he declares prec ise ly  i n  what par ish the al leged offense was committed. 
I f  the defendant professes no t  t o  know i n  what j u r i s d i c t i o n  i s  the place 
o f  the al leged offense, i t  sha l l  be deemed t o  be w i t h i n  the j u r i s d i c t i o n  
o f  the par ish where the act ion i s  brought. Offenders against the laws 
pro tec t ing  t h i s  property o f  the s ta te  sha l l  do so a t  the r i s k  o f  being 
sued as here provided. They sha l l  no t  escape c i v i l  l i a b i l i t y  by p lac ing 
on the people the burden o f  proving the precise l o c a l i t y  o f  the offense 
when the defendant refuses t o  disclose, o r  professes ignorance of ,  the 
same. The provis ions herein respecting j u r i s d i c t i o n  apply t o  the waters 
and water bottoms over which the sovereignty o f  the s ta te  extends. 

Demands may be brought before the d i s t r i c t  court,  regardless 
When any i n f r a c t i o n  o f  
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56:393 Procedure when arrests  are made: 

cr iminal  charges, sha l l  b r i ng  the al leged defendant before any j u s t i c e  
i n  the par ish  where the offense was comnitted without regard t o  the 
domici le o r  residence of the offender, and make ora l  demand f o r  the 
amount o f  penalty allowed t o  be sued f o r  i n  the case. The j u s t i c e  
s h a l l  enter the case on h i s  docket as "Department o f  Wild L i f e  and 
Fisheries" f o r  the People o f  the State o f  Louisiana versus . . . .,'I 
enter ing the name of the al leged offender as defendant and h i s  post 
o f f i c e  address; s e t t i n g  down the amount o f  penalty demanded. The j u s t i c e  
sha l l  f i x  the date o f  t r i a l  not  less than f i f t e e n  nor more than t h i r t y  days 
a f t e r  demand, a f t e r  which no f u r t h e r  c i t a t i o n  i s  required by law, except 
not ice o f  postponement, if any, and the date t o  which postponed, not ice 

O f f i ce rs  a r res t i ng  under t h i s  Sub-part before making applicable 

o f  which mey be given by m a i l -  f i f t e e n  days before date' thereof t o  the 
address'given. The case sha l l  be proceeded w i th  therea f te r  as i n  any 
c i v i l  case before the court. However, a f te r  c i v i l  demand f o r  the pena 
has been made and docketed by the j us t i ce ,  the defendant may, a t  h i s  
d i sc re t i on  , f o r  purposes o f  compromi se , and w i  thout pre j udi ce , propose 
t o  pay one-half o f  the minimum penalty for  which judgment could be 
rendered against h i m  a f t e r  t r i a l .  Such amount may then and there be 
paid i n  cash t o  the just ice,  p lus one d o l l a r  and f i f t y  cents as costs 
t o  be paid t o  the just ice.  The judgment sha l l  be entered accordingly 
as a compromise and market s a t i s f i e d  on the records o f  the court  when 

t Y  

paid. Further, i f  the offense charged as causing the penalty claimed, 
i n  the opinion o f  the a r res t i ng  of f ice,  i s  accompanied by acts i nd i ca t i ng  
contempt f o r  the law violated, o r  other evidence r e p e l l i n g  the grant 
o f  mercy o r  consideration, the o f f i c e r  may enter h i s  object ion t o  the 
compromise and the compromise sha l l  not  be entered, and the case sha l l  
come t o  t r i a l  as hereinbefore provided for. I n  any case, regardless o f  
the consent of the a r res t i ng  off icer, a compromise judgment may be 
entered a t  any time i n  an amount not less than double the minimum penalty 
i f  judgment and costs are then and there paid. 

56:394 Dismissal o f  c i v i l  s u i t  i n  ce r ta in  cases: 

Where demand i s  made before the j u s t i c e  f o r  a c i v i l  penalty, and 
a cr iminal  charge f o r  the same offense has been made and f i n e  has been paid 
o r  sentence served, the comni ssioner , on receiv ing proof thereof, shal l  
order the s u i t  before the j u s t i c e  dismissed on payment o f  costs by the 
defendant, except i n  any case where it appears t o  h i s  sa t i s fac t i on  t h a t  
the offense was accompanied by acts i nd i ca t i ng  contempt f o r  the law 
violated, or other evidence repe l l i ng  the grant o f  mercy o r  consideration. 
Wherever a c i v i l  judgment has been sat isf ied,  the department sha l l  not  
prosecute any cr iminal  charge made for  the same offense. 

56:396 S u i t  for  c i v i l  penalty though offender not  arrested and 

taken before j u s t i c e  court.  

e S u i t  f o r  c i v i l  penal t ies may be brought against offenders notwithstanding 
they may not have been arrested and taken before the j u s t i c e  court  as above 
prov ded. I n  such cases s u i t  sha l l  be brought before the d i s t r i c t  court  o f  
the parish where the offense i s  alleged t o  have been committed and c i t a t i o n  
shal l ,  i f  the defendant resides e i t h e r  w i t h i n  o r  outside o f  the j u r i s d i c t i o n  
o f  the court  before which the s u i t  i s  f i led,  be issued and the case 
proceeded w i th  according t o  law. 
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56:398 J u r i s d i c t i o n  where offense comnitted between two parishes 
or i n  Gul f  of Mexico: 

I f  any offense i s  al leged t o  have been comnitted i n  a r i v e r  d i v i d i n g  

I f  committed i n  any 
two parishes, any cour t  i n  e i t h e r  par ish has t e r r i t o r i a l  j u r i s d i c t i o n  i f  
if otherwise competent as i n  t h i s  Sub-part provided. 
lake, bay, i n l e t ,  o r  other body o f  water bound by more than one parish, 
any cour t  i n  any par ish bordering on such waters has t e r r i t o r i a l  j u r i s d i c t i o n  
i f  otherwise competent as provided i n  t h i s  Sub-part. 

B. Department o f  Health and Human Resources 

1. Louisiana A i r  Control Commission, Louisiana A i r  

Control Act R.S. 40:2201-2216. 

The reorganizat ion ac t  t ransferred the Louisiana A i r  Control Commission 

w i t h  i t s  powers and functions i n tac t ,  t o  the Department o f  Health and 

Human Resources. The Commission has nine members, and the au thor i ty  t o  

adopt and promulgate a i r  q u a l i t y  standards. 

t o  work w i th  per t inent  federal and s ta te  agencies toward t h e i r  goals. 

The Commission i s  empowered 

O f  special i n t e r e s t  i s  R.S. 40:2216 which provides t h a t  the Louisiana 

A i r  Control Law i s  the "exclusive means within the s ta te  for the contro l  

o f  I a i  r contami nants , I I sources I , o r  undesi rab le 1 eve1 s as defined 

herein". I n  an opinion dated October 23, 1973, the Louisiana Attorney 

General s ta ted t h a t  t h i s  law pre-empted the f i e l d ,  and that ,  therefore, a 

par ish a i r  p o l l u t i o n  contro l  ordinance was unenforceable. 

40:2202 Def in i t ions :  

otherwise requires, have the fo l low ing  meanings: 
The fo l low ing  terms as used i n  t h i s  law sha l l ,  unless the context 

(A)  " A i r  contaminant'' means pa r t i cu la te  matter, dust fumes, gas, 
m i  s t  , smoke, o r  vapor, o r  any combination thereof produced by processes 
other  than natural .  

(B) 

(C)  

"Source" i s  any and a l l  po ints  o f  o r i g i n  o f  the items defined 

"Undesirable leve ls "  o f  the terms defined i n  Subsection (A)  

i n  Subsection (A)  , whether p r i v a t e l y  o r  pub1 i c l y  owned o r  operated. 

hereof i s  the presence i n  the atmosphere, as l i m i t e d  by R.S. 40:2204(C), 
o f  one o r  more o f  such items o r  combinations thereof i n  quant i t ies  and 
concentrations and o f  such charac ter is t i cs  , propert ies and durat ion as 
t o  ma te r ia l l y  i n j u r e  o r  in te r fe re  w i th  the reasonable use of animal o r  
p lan t  l i f e  o r  property. 
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(D)  Comnission" i s  the A i r  Control Control Comnission of the 
State o f  Louisiana. 

(E) "Person" i s  any ind iv idual ,  partnership, co-partnership, f i r m ,  
company, corporation, association, j o i n t  stock company, t rus t ,  estate, 
p o l i t i c a l  subdivision, o r  any other legal  e n t i t y  o r  t h e i r  legal  
representat i  ves , agents o r  assigns . 
Control Comnission o f  the State o f  Louisiana. 

(F) "Technical Secretary" i s  the Technical Secretary o f  the A i r  

40:2204 Powers and dut ies o f  commission: 

It i s  the i n t e n t  and purpose o f  t h i s  law t o  maintain p u r i t y  o f  the 
a i r  resources of t h i s  s ta te  consistent w i t h  the protect ion o f  the heal th 
and physical property o f  the people, maximum employment and the f u l l  
i ndus t r i a l  development o f  the state. The comnission sha l l  seek the 
accomplishment o f  t h i s  ob ject ive through the control  o f  the items defined 
i n  R.S. 40:2202(A) by a l l  p rac t ica l  and economically feas ib le  methods 
consistent w i t h  i t s  powers and dut ies as here and a f t e r  set  for th .  

(A) The comnission sha l l  have the power: 

(1) To prepare and develop a general p lan f o r  the proper control  o f  the 
a i r  resources o f  Louisiana. 

(2) To adopt and promulgate ru les and regulat ions consist  w i th  the 
general i n t e n t  and purposes o f  t h i s  law i n  accordance w i th  the provisions 
of R.S. 40:2206. 
method t o  be used t o  reduce undesirable leve ls  as defined i n  R.S. 40:2202(C), 
nor the type, design, o r  method o f  i n s t a l l a t i o n  o f  any equipment t o  be 
used t o  reduce undesirable leve ls  as defined i n  R.S.  40:2202(C), nor the 
type, design, method o f  i ns ta l l a t i ons  o f  type o f  construct ion o f  any 
manufacturing processes o r  other kinds o f  equipment. However, subject 
t o  the provis ions o f  Sub-section (C) hereof, the commission may include 
i n  sa id ru les  and regulat ions requirements as t o  the p a r t i c u l a r  method 
t o  be used t o  reduce undesirable leve ls  as defined i n  R.S. 40:2202 (C) 
which ar ise  from the outdoor burning o f  waste material o r  refuse. 

Such ru les  and regulat ions may not speci fy any pa r t i cu la r  

(3)  To develop such fac ts  and make such invest igat ions as are 
consistent w i th  the purposes o f  t h i s  law, and i n  connection therewith t o  
enter a t  a l l  reasonable times i n  o r  upon any pr iva te  o r  pub l i c  property 
except p r iva te  residences o r  dwell ings f o r  the purpose o f  inspection and 
inves t iga t ion  o f  any condi t ion which the comnission sha l l  have reasonable 
cause t o  bel ieve t o  be a source as defined i n  R.S. 40:2202 (B) . The 
resu l t s  o f  any such inspect ion and inves t iga t ion  sha l l  be reduced t o  
w r i t i n g  and a copy sha l l  be furnished t o  the owner o r  operator o f  the 
source. 

(4) To hold hearings upon complaints o r  upon pe t i t i ons  f o r  variance 
and i n  connection therewith t o  issue subpoenas requi r ing the attendance 
o f  witnesses and the production o f  such papers and documents as are 
re la ted  t o  such hearing. e 
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(5) (i) To issue such orders o r  determinations as may be necessary 
t o  effectuate the purposes of t h i s  law inc lud ing the issuance of cease 
and des is t  orders where the nature o f  a v i o l a t i o n  j u s t i f i e s  such imnediate 
act ion by the comnission. 
i s  defined i n  R.S. 40:2202 (C) exists,  i t  may recomnend such act ion as 
i s  indicated by the circumstances t o  cause the control  o f  such condition. 
The comnission, except fo l lowing the issuance o f  a cease and des is t  
order, sha l l  grant such t i m e  f o r  the owner or operator o f  a source t o  
comply w i t h  i t s  recomnendations as i s  provided f o r  i n  the ru les and/or 
r e  u la t ions i t  sha l l  adopt pursuant t o  the provisions o f  Subsection (A) 
(27 hereof which sha l l  make provisions f o r  such t i m e  gauged t o  such 
general s i tuat ions as hearing on such proposed ru les and regulat ions may 
ind ica te  are necessary. 

I f  the comnission determines t h a t  a cod i t i on  

B. 

To i n i t i a t e  emission contro l  act ions wmnsnsurate with the sever i ty  

The comnission sha l l  have the power: 

o f  a i r  pol 1 u t i  on condit ions i n  an emergency episode s i tuat ion.  The 
comnission sha l l  specify episode c r i t e r i a  ambient pol 1 u t i o n  concentrations 
a t  which control  act ion sha l l  be taken t o  reduce o r  p r o h i b i t  emissions and 
sha l l  provide f o r  such actions t o  be taken when the spec i f ied  concentrations 
are reached i n  an a i r  region. The control  actions t o  be taken sha l l  
be i d e n t i f i e d  by episode c r i t e r i a  l eve l .  

( i i )  I f  such recomnendations of the comnission are not compiled 
w i th  i n  the required time then the comnission may order such act ion as 
i s  indicated by the circumstances t o  cause the control  o f  such condit ion. 

I n  making i t s  recomnendations, order and determinations hereunder, 
the comnission shal l  take i n t o  consideration a l l  the fac ts  and circumstances 
bearing upon the reasonableness o f  the emissions i nvol ved i ncl  udi ng , but 
not l i m i t e d  to :  

(a)  The character and degree o f  i n j u r y  to, o r  interference with, 

(b) The social and economic value o f  the source o f  the undesirable 

the heal th and physical property o f  the people; 

l eve l s  as defined i n  R.S. 40:2202 (C);  

(c )  The question of p r i o r i t y  o f  l oca t i on  i n  the area involved, and 

(d) The technical p r a c t i  cabi 1 i ty and economic reasonableness o f  
reducing o r  e l im ina t ing  the emissions r e s u l t i n g  f r o m  such source. 

(6) To cause t o  be i n  a cour t  o f  competent j u r i s d i c t i o n  legal  
proceedings t o  compel compliance w i th  any order entered by the commission. 

(7) To request and be e n t i t l e d  t o  receive the assistance o f  any 
state educational i n s t i t u t i o n ,  experimnt stat ion,  board, department o r  
other s ta te  agency and the o f f i c i a l s  and employees thereof when i t  i s  
deemed necessary or benef ic ia l  by the conmission t o  carry ou t  the provisions 
o f  t h i s  law. 

(B)  The conmission shal l  have the fo l low ing  duties w i th  respect t o  
the control  o f  the  conditions defined i n  R.S. 40:2202 ( C ) ;  
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(1 ) Encourage voluntary cooperation by persons, or affected groups 
i n  restoration and preservation of a reasonable degree of purity of a i r  
w i t h i n  t h i s  state. 

concerning 81 r control . (2) Encourage and conduct studies, investigations and research 

(3) Collect and disseminate information on a i r  control. 

(4) Advise, consult and cooperate w i t h  other agencies of the 
s ta te ,  industries, other states and federal government, and w i t h  interested 
persons or  groups i n  regard to matters of common interest i n  a i r  control. 

(5) Represent the State of Louisiana i n  any and a l l  matters pertaining 

(6) The basic personnel and necessary laboratory and other f ac i l i t i e s  

t o  plans, procedures, or  negotiations for interstate compacts. 

as may be required to  carry out  the provisions of this law shall be 
personnel employed by the Louisiana State Board of Health; provided, 
however, that the comnission, th rough  the Board o f  Health acting as the 
agent of t h e  conmission, may by agreement secure such services as i t  may 
deem necessary from any other departments and agencies of the s ta te  
government and may arrange for compensation for such services, and may 
employ and compensate, w i t h i n  appropriations available therefore such 
consultant and technical assistants on a full  or  part-time basis as may 
be necessary t o  carry out the provisions of this law and to  prescribe 
their powers and duties. 

(7 )  In the exercise of the powers conferred upon i t  by Subsection 
( A )  (3) hereof the comnission shall act  through the engineering division 
of the State Board of Health. 

(8) Subject to the provisions of R.S. 49:661-668, t o  accept, 
receive and administer grants or other funds o r  gif ts  through the State 
Board of Health acting as the agent for the comnission for the purpose 
of carrying o u t  any of the purposes of this law; accept, receive and 
receipt for  federal monies, and for and i n  behalf of the s ta te ,  given by 
the federal government under any federal law t o  the State of Louisiana 
for a i r  control activit ies,  surveys or programs. 

\ Y ]  Keceive ana Duagel; cnrougn &ne 3-w mars OT tieaim acr;iny as 
the agent of the Commission duly appropriated monies for expenditures to 
carry out  the provisions and purposes of this law. 

comnission any jurisdiction or authority to  make any rule, regulation, 
recomnendation o r  determination o r  to enter any order w i t h  respect to  
a i r  conditions existing solely w i t h i n  the property boundaries of comnercial 
and industrial plants,  works, or shops or t o  affect relations between 
employers and employees w i t h  respect to or arising out of any a i r  condition. 
Nevertheless, the comnission shall have the authority t o  enter any such 
plants, works, or shops to  inspect emissions t o  determine whether they 
are producing a i  r contaminants i n such concentrations that may contribute 
t o  the formation o f  undesirable levels as defined i n  R.S. 40:2202 ( C )  
beyond the confines of the property inspected. 

(c) Nothing contained i n  t h i s  law shall be deemed t o  grant to the 
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40:2207 

p e t i t i o n  o f  any person as defined i n  R.S. 40:2202 (E) f o r  a declaratory 
judgment thereon addressed t o  the D i s t r i c t  Court o f  the j u d i c i a l  d i s t r i c t  
i n  which p e t i t i o n e r  has h i s  p r i nc ipa l  place o f  business i n  Louisiana, o r  
where the property a f fec ted  i s  located, when the r u l e  o r  regu la t ion  o r  
i t s  threatened appl i cat ion i n te r fe res  w i th  c o r  impairs , o r  threatens t o  
i n te r fe re  w i t h  o r  impair the legal  r i g h t s  o r  p r i v i l eges  o f  the pe t i t i one r .  
The comnission s h a l l  be made a par ty  t o  the proceedings, and service 
sha l l  be made upon the Technical Secretary o f  the comnission, whose 
domici le f o r  the purpose o f  service under t h i s  law sha l l  be deemed t o  be 
the o f f i c e  o f  the comnission. 

V a l i d i t y  o f  ru les  o r  requlat ions; declaratory judgment: 

The v a l i d i t y  o f  any r u l e  o r  regu la t ion  may be determined upon the 

40:2208 Investigations; complaints; hearings; recomnendations: 

upon the request o f  the comnission o r  upon rece ip t  o f  informat ion 
concerning an al leged v i o l a t i o n  o f  t h i s  law o r  any r u l e  o r  regu la t ion  
promulgated hereunder. 

(A) The Technical Secretary must cause invest igat ions t o  be made 

(B) If, i n  the opinion o f  the Technical Secretary o r  o f  the 
comnission, such inves t iga t ion  discloses t h a t  a v i o l a t i o n  does ex i s t ,  
he o r  the comnission sha l l  by p r i va te  conference, c o n c i l i a t i o n  and 
persuasion, endeavor t o  the f u l l e s t  extent possible t o  el iminate such 
v i o l  at ion. 

I n  case of the f a i l u r e  of such conference, c o n c i l i a t i o n  and persuasion 
t o  cor rec t  o r  remedy any claimed v i o l a t i o n  and the f i l i n g  by the Technical 
Secretary of a formal complaint w i t h  the comnission, the commission may 
cause t o  have issued and served upon the person complained against a 
w r i t t e n  notice, together w i th  a copy o f  the formal complaint, which 
sha l l  speci fy the prov is ion  o f  t h i s  law o r  the r u l e  o r  regu la t ion  
hereunder which such person i s  sa id t o  be i n  v io la t ion,  and a 
statement of the manner in,  and the extent t o  which, such person i s  
sa id t o  v i o l a t e  the law o r  such r u l e  o r  regu la t ion  and sha l l  require 
the person so complained against t o  answer the charges o f  such 
formal complaint a t  a hearing before the comnission a t  a time not 
less than t h i r t y  days a f t e r  the date o f  notice. 

(C) The respondent t o  such a formal complaint may f i l e  a 
w r i t t e n  answer thereto and may appear a t  such hearing i n  person o r  
by representative, w i th  o r  without counsel, and may make ora l  
argument, o f f e r  testimony and cross-examine any witnesses o r  take 
any combination o f  such actions. 

The Technical Secretary, on behalf o f  the comnission, a t  the 
request o f  any respondent t o  a formal complaint made purusant 
hereto, sha l l  subpoena and tompel the attendance o f  such witnesses 
as the respondent may reasonably designate and sha l l  require the 
production f o r  examination o f  any book o r  paper r e l a t i n g  t o  the 
matter under inves t iga t ion  a t  any such hearing as the respondent 
may reasonably designate. 

ru les o f  evidence i n  e f f e c t  i n  the d i s t r i c t  courts o f  the State of 
Louisiana a t  the t i m e  o f  such hearing. 

A t  such hearings the comnission shal l  be cont ro l led  by the 
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(D) A f t e r  due consideration o f  the w r i t t e n  and ora l  statements, 
the testimony and arguments t h a t  sha l l  be submitted a t  the hearing 
upon such complaint or, upon de fau l t  i n  appearance o f  the respondent 
on the re tu rn  day which sha l l  be spec i f ied  i n  the7notice given as 
provided i n  Subsection (B) hereof, the comnission sha l l  issue and 
make and enter the recomnendations ca l l ed  f o r  by R.S. 40:2204 
(A)(5)(i). I f  such recomnendations are not  complied w i th  w i t h i n  
the t i m e  spek i f ied  i n  R.S. 40:2204 (A ) (5 ) ( i )  then the comnission 
s h a l l  make such f i n a l  determination and enter such order as i s  
provided f o r  i n  R.S. 40:2204 (A)(5) ( i )  as i t  s h a l l  deem appropriate 
under the circumstances g i v ing  due regard t o  the matters required 
t o  be considered under R.S. 40:2204, and i t  sha l l  immediately 
n o t i f y  the respondent thereof i n  w r i t i n g  by registered mail. 

I n  a l l  proceedings before the commission w i th  respect t o  any 
al leged v i o l a t i o n  o f  t h i s  law o r  any r u l e  o r  regu la t ion  o f  t h i s  law 
o r  any r u l e  o r  regu la t ion  hereunder, the burden o f  proof sha l l  be 
upon the Technical Secretary. 

Any determination, recomnda t ion  o r  order by the comnission 
sha l l  be approved i n  w r i t i n g  by a t  l e a s t  four members o f  the comnission. 

40:2209 Procedure a t  hearings: 

comnission sha l l  be under oath, which may be administered by the 
chairman o r  vice-chairman of the comnission and sha l l  be recorded 
stenographically. The t r a n s c r i p t  so recorded sha l l  be made ava i lab le  
t o  any member o f  the publ ic  o r  t o  the respondent o r  par ty  t o  a 
hearing on a complaint upon payment o f  the usual charges therefore. 

examine w i  tnesses . 
the comni s s i  on . 
40:2213 Jud ic ia l  review: 

A. A t  any pub l i c  hearing, a l l  testimony taken before the 

B. I n  any such hearings, any member o f  the comnission may 

C. A l l  hearings sha l l  be had before a t  l e a s t  f i v e  members of 

A l l  orders o r  determinations o f  the comnission hereunder shal l  
be subject  t o  j u d i c i a l  review by the d i s t r i c t  court  o f  any j u d i c i a l  
d i s t r i c t  wherein i s  located, i n  whole o r  i n  part,  the property 
a f fec ted  by the order o r  determination, o r  i n  the d i s t r i c t  court  o f  
the j u d i c i a l  d i s t r i c t  i n  which the comnission has i t s  domicile. I n  
any such review, the record made before the comnission shal l  be 
admissible as evidence, but e i t h e r  the p e t i t i o n e r  o r  the commission 
may introduce addi t ional  evidence. Review o f  any r u l e  o r  regu la t ion  
promlgated by the comnission sha l l  not  be l i m i t e d  by t h i s  section 
but review my be had as provided i n  R.S. 40:2207. 

40:2214 In junct ion;  penalt ies f o r  v i o l a t i o n  o f  orders o f  the 
comni s s i  on : 

I n  the event the comnission sha l l  determine t h a t  any order 
made by i t  and not then the subject o f  j u d i c i a l  review i s  being 
violated, the comnission may cause t o  have i n s t i t u t e d  a c i v i l  
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ac t ion  i n  the d i s t r i c t  cour t  fo r  any par ish i n  which the v i o l a t i o n  
occurs f o r  i n junc t i ve  r e l i e f  t o  prevent any fu r the r  v i o l a t i o n  o f  
such order or, i n  the case o f  knowing and in ten t iona l  v io la t i ons  of 
an order, f o r  the assessment o f  a penalty not t o  exceed two thousand 
do l l a rs  per day f o r  each day such v i o l a t i o n  continues as the cour t  
may deem proper. It sha l l  be the duty o f  the at torney general t o  
br5ng such ac t ion  a t  the request of the comnission i n  t h  
the people i n  the s ta te  o f  Louisiana. 

40:2215 Actions i nu r inq  t o  bene f i t  o f  state:  

The basis f o r  proceedings o r  other act ions tha t  sha 
from v io la t i ons  o f  any r u l e  o r  regulat ion which sha l l  be 
bv the commission sha l l  inure  so le ly  t o  and sha l l  be f o r  

name of 

1 r e s u l t  
promulgated 
the bene f i t  

i f  the people o f  the s ta te  g e n e r a l l i  and i t  i s  not intended t o  
create i n  any way new r i g h t s  o r  t o  enlarge ex i s t i ng  r i g h t s  o r  t o  
abrogate e x i s t i n g  pr iva te  r igh ts .  A determination by the commission 
t h a t  the condi t ions defined i n  R.S. 40:2202 (C) e x i s t  o r  t h a t  any 
r u l e  o r  regulat ion has been disregarded o r  v io lated, whether o r  not  
a proceeding o r  act ion may be brought by the state, sha l l  not  
create by reason thereof any presumption o f  law o r  f i nd ing  of fact  
which sha l l  inure t o  o r  be f o r  the bene f i t  o f  any person other than 
the state.  

40:2216 Act as exclusive means o f  cont ro l  ; nuisances: 

This law sha l l  be the exclusive means w i t h i n  t h i s  s ta te  for  
the contro l  o f  " a i r  contaminants", "sources" , o r  "undesirable 
leve ls "  as' defined herein. Nothing herein sha l l  be construed t o  
prevent p r i va te  actions t o  abate nuisances under ex i s t i ng  laws. 

I f  any offense i s  alleged t o  have been committed i n  the Gulf 
o f  Mexico w i t h i n  the waters o f  the state,  any cour t  i n  any par ish 
border i  ng on the Gul f has t e r r i t o r i a l  j u r i s d i c t i o n  i f  otherwise 
competent as provided i n  t h i s  Sub-part. 

2. Requlations. . 

Pursuant t o  the au thor i ty  granted by Section 2204 o f  the Act, the 

Louisiana A i r  Control Commission has adopted a comprehensive se t  o f  

regulat ions,  a complete set  o f  which can be obtained from the Commission. 

I n  the Supplements sect ion which imnediately fo l lows t h i s  compilation 

can be found Tables 1 and l a  which show the State 's  current A i r  Q u a l i t y  

Standards, Table 2 which describes the Methods o f  Contaminant Measurement 

and various forms which must be submitted t o  the Commission before a 

permit t o  operate i s  issued. 

Some of the more per t inent  regulat ions are given below. 
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6.1 Any person planning t o  i n i t i a t e ,  o r  increase the emission o f  a i r  
contaminants as defined i n  Section 4.4 o f  these ru les  and regulations, 
which emission was not  being conducted on o r  p r i o r  t o  the e f f e c t i v e  
date o f  t h i s  regulation, sha l l  , before beginning construct ion o r  
modi f icat ion o r  operation o f  any f a c i l i t y  which u l t ima te l y  may 
r e s u l t  i n  such emissions, advise the Louisiana A i r  Control Comnission, 
New Or1 eans , Loui s i  ana i n w r i  ti ng , concern1 ng h i  s in tent ions , and 
sha l l  supply t o  the Commission a repor t  descr ib ing what i s  proposed 
and the steps which w i l l  be taken t o  p ro tec t  the a i r  o f  the State 
against  new p o l l u t i o n  o r  an increase i n  e x i s t i n g  a i r  po l lu t ion ,  
such repor t  t o  include plans, spec i f icat ion,  and any other informat ion 
the Comnission deems necessary t o  make a determination under 6.1.3. 
Said repo r t  sha l l  be prepared . in  accordance with the general ru les,  
which fol low, f o r  submission of i n d u s t r i a l  waste reports, and no 
construct ion o r  modi f icat ion of a facu l t y  which u l t ima te l y  may 
r e s u l t  i n  emission o f  a i r  contaminants as defined i n  Section 4.4 
sha l l  be s ta r ted  u n t i l  the repor t  has been approved and a c e r t i f i c a t e  
o f  approval f o r  the work has been received from the Louisiana A i r  
Control Comnission. A l l  conditions under which such c e r t i f i c a t e  
o f  approval i s  granted, which are considered by the Commission t o  
be reasonable and necessary, sha l l  be included i n  the c e r t i f i c a t e  
o f  approval. This regulat ion does no t  apply where the pro jects  
involved were under actual construct ion o r  a l t e r a t i o n  as o f  June 
19, 1969. It i s  the i n t e n t  o f  t h i s  Regulation t h a t  su i tab le  
contro ls  be appl ied t o  new i n s t a l l a t i o n s  and/or i n  cases where 
modif icat ions are t o  be made o r  where s i g i n f i c a n t  changes i n  
emissions are anticipated. This regulat ion does no t  apply t o  
emergency operations, however, the A i r  Control Comnission 
should be advised o f  such occurrences wi thout  delay. 

6.1.1 
The Department, using guidelines se t  f o r t h  by the Commission, 
may exempt ce r ta in  f a c i l i t i e s  o r  types o f  f a c i l i t i e s  from the 
requirements o f  Section 6 i f  i t  i s  found upon invest igat ion,  
t h a t  such f a c i l i t i e s  o r  types o f  f a c i l i t i e s  w i l l  not  make a 
s i g n i f i c a n t  con t r ibu t ion  o f  a i r  contaminants t o  the atmosphere. 

6.1.3 
I n  those cases where the Commission has, a f t e r  proper invest igat ion,  
determined tha t  any proposed new emission source w i l l  prevent 
attainment o r  maintenance o f  s ta te  o r  nat ional  ambient a i r  
standards o r  v io la te  appl icable por t ions o f  the contro l  strategy, 
the Commission sha l l  have the power t o  prevent construct ion o r  
modi f icat ion does not  r e l i e v e  the owner o r  operator o f  respons ib i l i t y  
t o  comply w i t h  regulat ions which are p a r t  o f  the appl icable plan. 

6.2 
Professional Engineer Required. 
compliance w i th  t h i s  Regulation, sha l l  be prepared by o r  under 
the supervision of a person proper ly q u a l i f i e d  t o  perform 
engineering work as provided i n  the Louisiana Professional 
Engineers and Land Surveyors Regis t ra t ion Act. The repor t  
containing the required informat ion sha l l  be submitted t o  the 
Louisiana A i r  Control Commission, New Orleans, Louisiana, and 
sha l l  be approved by a professional engineer as defined i n  
the above named Act o r  by a responsible o f f i c i a l  authorized 
t o  ac t  for the person on whose behalf the repor t  i s  submitted. 

The informat ion submitted i n  
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Said repor t  should be submitted as f a r  i n  advance o f  the date 
approval i s  desired, as possible. 

To comply w i th  these regulations, the repor t  concerning the 
contemplated actions enumerates sha l l  include the fol lowing: 

A b r i e f  statement describing the act ion which i s  proposed. 

A statement g iv ing  the loca t ion  o f  the i ndus t r i a l  p lan t  o r  
manufacturing establishment, o r  a map showing such locat ion.  

A statement g iv ing  the loca t ion  o f  sources o f  emission o f  a i r  
contaminants as defined i n  Section 4.4, the s ize  o f  the ou t l e t s  
of such sources, the r a t e  and temperature o f  the emission from 
such sources and the composition and descr ip t ion o f  the a i r  
contami nants being emitted from sai  d sources. 

A statement g iv ing  a descr ip t ion o f  the a i r  p o l l u t i o n  abatement 
measures which w i l l  be u t i l i zed ,  and i f  no f a c i l i t i e s  w i th in  
the d e f i n i t i o n  o f  t h i s  term are contemplated, the steps which 
w i l l  be taken t o  prevent the emission o f  s u f f i c i e n t  quant i t ies  
o f  pol 1 utants t o  resul t i n  undesi rab l  e leve ls  . 
An estimate o f  the extent t o  which the emission from the proposed 
f a c i l i t i e s  w i l l  a l t e r  o r  a f f e c t  the q u a l i t y  o f  the a i r  o f  
Lou i s i  ana. 

Such other per t inent  data as may be necessary f o r  a good under- 
standing of the proposal which i s  being made. 

6.3 

6.3.1 

6.3.2 

6.3.3 

6.3.4 

6.3.5 

6.3.6 

6.4 
Nothing herein contained, however, sha l l  requi re  the owner o f  
any i n d u s t r i a l  o r  municipal establishment t o  disclose any 
c l a s s i f i e d  data o f  the Federal Government o r  any conf ident ia l  
informat ion r e l a t i n g  t o  secret processes o r  economics o f  
operation; however, emission data i s  not  covered by t h i s  
excepti on. 

6.5 
I n  any case i n  which there i s  t o  be any reduction i n  emissions, 
o r  any a l te ra t ions  i n  the proposed f a c i l i t i e s  o r  process which 
w i l l  no t  increase emissions, a l e t t e r  o f  n o t i f i c a t i o n  of such 
reductions o r  a1 terat ions must be transmitted t o  the Technical 
Secretary before the changes are comnenced. The n o t i f i c a t i o n  
sha l l  include a l l  informat ion required i n  Section 6.3. 

7.0 
Pursuant t o  the provisions of R.S. 40:2204 (A)(3) the Technical 
Secretary shal l  make such invest igat ions as a r e  necessary and 
proper t o  carry  ou t  the purposes of the Louisiana A i r  Control 
Law and i n  connection therewith: 
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7.1 
In the event that compliance is achieved as a result of private 
conference, conciliation or persuasion, a notice, i n  wr i t ing ,  
to that effect  may be sent by the Technical Secretary to the 
owner or  operator of such claimed violation; In the event that 
the Technical Secretary determines af ter  said private conference 
that no violation exists the Technical Secretary may send a notice 
i n  wri t ing t o  that  effect t o  said owner o r  operator of said 
claimed violation w i t h i n  th i r ty  (30) days. 

7.2 
A l l  such complaints and notices called for by R.S. 40:2208 (B) 
shall be sent by certified or registered mail addressed to  
the person who represented the alleged violator i n  said private 
conference; or, i f  the alleged violator is a corporation 
addressed to i t s  registered agent for service of process. 

7.3 
Any investigations made by the Technical Secretary pursuant to  
R.S. 40:2208 (A) upon receipt of information concerning an 
alleged violation shall be made only upon receipt by the Technical 
Secretary of written complaint of a violation of the Louisiana 
Air Control Law or  any of these rules and regulations. 

7.4 
In the event that any investigation reveals that  no violation 
of the Louisiana Air Control Law or of these rules and 
regulations if found to  exist, the Technical Secretary may 
advise the complaining person and the person complained 
against of this fact. 

7.5 
Any information relatSng t o  secret processes or method of 
manufacture or  production obtained by the Commission or  the 
Technical Secretary shall be kept confidential and this 
Commission will, i n  the event any such process or method 
of manufacture or production is  involved i n  any hearing, 
close such hearing t o  the public for the purpose of hearing 
testimony regarding such process or method of manufacture 
o r  production and such information and testimony shall not 
be made a part of the transcript of said hearing. Emission 
data shall not be considered secret for the purpose of this 
regulation. 

8.0 Air Contaminants. 

8.1 
Purpose. I t  is  hereby declared t o  be the public policy of the 
State of Louisiana t o  achieve and maintain such levels of a i r  
quality as will protect human health and safety, and t o  the 
greatest degree practicable prevent injury to  plant and animal 
l i f e  and property, foster the comfort and convenience of the 
people, promote the economic and social development of this 
State and faci l i ta te  the enjoyment of the natural attractions 
of the State. 
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8.2 
No person or  persons Owning, leasing, renting, or controlling 
the operation of any source of a i r  contaiminants shall cause, 
suffer, allow, or permit (willfully, negligently, or through 
failure to rovide necessary fac i l i t i es  or  to take necessary 
precautions P the emission from this source of a i r  contaminants 
which  will result i n  "undesirable levels" as defined i n  
Section 4.73 herein i n  the atmosphere over properties other 
than that of the person owning leasing, renting, or controlling 
the operation of such source. 

8.3 
No person shall dispose of refuse or waste material i n  such a 
manner as t o  cause "undesirable levels" as defined i n  Section 
4.73 herein. 

8.4 
Ambient Air Quality Standards. The standards of ambient a i r  
quality l isted i n  Tables 1 & l a  (See Supplements fol lowing 
this compilation for Tables 1 and l a )  define the limits of 
ai r contami nation by particulates and gases, above which 
limits the ambient a i r  is hereby declared to  be unacceptable 
and requires a i r  poll ution control measures. Unt i  1 additional 
pertinent i nformation becomes avai 1 ab1 e through survei 1 1 ance 
and research w i t h  respect t o  the effects of the a i r  contaminants 
listed i n  Tables 1 & l a  the a i r  quality limits listed i n  
Tables 1 & la  shall apply i n  Louisiana. The limits stated 
include normal background levels of particulates and gases. 

Responsible Persons t o  Have Tests Made. The Department may 
require any person responsible for the emission of a i r  
contaminants to make or have made tes ts  to  determine the 
emission of a i r  contaminants from any source whenever the 
Department has reason t o  believe that an emission i n  excess o f  
that  allowed by these regulations is  occurring. The Department 
may specify testing methods to be used i n  accordance w i t h  good 
professional practice. The Department may observe the testing. 
A l l  tests shall be conducted by reputable, qualified personnel. 
The Department shall be given a copy of the test results i n  
w r i t i n g  and signed by the person responsible for the tes ts .  

8.5 

A l l  owners or operators of stationary sources shall maintain 
records and semiannually report to the State data on emissions 
and any other information needed to determine compliance w i t h  
these Regulations. 

8.6 
The Department May Make Tests. The Department may conduct tes ts  
o f  emissions of a i r  contaminants from any source. Upon request 
of the Department the person responsible fo r  the source t o  be 
tested shall provide necessary sampling ports i n  stacks or ducts 
and such other safe and proper sampling and testing f ac i l i t i e s ,  
exclusive o f  instruments and sensing devices as may be necessary 
for proper determination of the emission o f  air  contaminants. 
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8.7 
New Sources Shall Provide Necessary Sampling Ports i n  stacks 
or  ducts and such other safe and prope! sampling and testing 
fac i l i t i es ,  exclusive of instruments ana sensing devices as 
may be necessary for proper determination of the emission 
of ai r contaminants. 

8.8 
Circumvention. 
or  use of any device of any means which, without resulting i n  
reduction i n  the total  amount of a i r  contaminants emitted, 
conceals o r  dilutes an emission of a i r  contaminants which 
would otherwise violate these regulations. 

No person shall cause or permit the installation 

8.9 
To aid i n  controlling the overall levels of a i r  contaminants 
into the atmosphere, a i r  pollution control fac i l i t i es  should 
be instal led whenever practically, economically and technologically 
feasible. When fac i l i t i es  have been installed on a property they 
shall be used whenever any emissions are being made which can be 
controlled by the fac i l i t i es ,  even though the ambient a i r  quality 
standards i n  affected areas are not exceeded. 

9.0 Control of  Air Pollution From Suspended Particulate Matter. 

9.1 
Ambient Air Quality Standards for Suspended Particulate Matter. 

9.1.1 
Purpose. The purpose of this section is to maintain concentrations 
of particulate matter i n  the ambient a i r  a t  levels which will 
not cause damage or injury to plant or  animal l i fe .  In addition 
t o  health considerations, lower particulate matter concentrations 
will result  i n  economic and aesthetic benefits such as increased 
v is ib i l i ty  and reduced s o i l i n g  and corrosion. 

9.1.2 
Scope. T h i s  section is applicable to a l l  sources of particulate 
matter into the ambient air .  

9.1.3 
Concentrations of Particulate Matter i n  Ambient Air Restricted. 
The standards of ambient a i r  quality listed i n  Tables 1 & l a  
define the limits of a i r  contamination by particulates and 
gases. No person or group o f  persons shall allow particulate 
matter t o  become airborne i n  amounts which cause the ambient 
a i r  quality standards t o  be exceeded. 
i ncl ude normal background 1 eve1 s of particulates and gases. 

The limits stated 

9.1.4 
Nothing i n  any other part or  section of these regulations shall 
i n  any manner be construed as authorizing or legalizing emissions 
i n  such manner as prohib i ted  by these regulations. 

9.2 
Provisions Governing Specific Activities. 
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9.2.1 
Substances which are by nature t o x i c  t o  human o r  animal l i f e  o r  
vegetation sha l l  be cont ro l led  t o  more r e s t r i c t i v e  leve ls  than 
i s  required fo r  suspended pa r t i cu la te  general l y  , and sha l l  not  
be emitted i n  such quant i t ies  o r  concentrations as t o  produce 
undesirable levels.  

9.2.2 
The emissions which pass onto o r  across a pub l i c  road and create 
a t r a f f i c  hazard by impairment o f  v i s i b i l i t y  o r  i n t e n s i f i e s  an 
e x i s t i n g  t r a f f i c  hazard condi t ion i s  prohibi ted.  

9.3 
Exclusions from Appl icat ion o f  t h i s  Section. 

9.3.1 
The fo l low ing  matters are excluded from the app l ica t ion  o f  
t h i s  Section: 

Emissions o f  suspended pa r t i cu la te  matter pursuant t o  
and i n  compliance w i t h  the terms o f  a variance granted 
by the Comnission. 

9.3.2 
Any person claiming exclusion from the app l ica t ion  o f  t h i s  
Section under t h i s  prov is ion sha l l  apply t o  the Comnission 
through the Technical Secretary f o r  exclusion. The appl icant  
sha l l  fu rn ish  such informat ion as the Commission may reasonably 
requi re  t o  enable i't t o  make a determination. The Commission 
may make such determination and apply such conditions as may be 
appropriate t o  the a c t i v i t y  i n  question. A person granted an 
exclusion under t h i s  prov is ion may be required t o  furnish the 
Commission f o r  imp1 ementi ng any reasonable contro l  measures 
which may be developed or which may be developed or which may 
otherwise become avai 1 ab1 e. 

9.4 
Measurement o f  Concentrations. 

9.4.1 
Par t i cu la te  sha l l  be measured by the methods l i s t e d  i n  Table 
2 (See Supplement fo l lowing t h i s  compilation for  Table 2) o r  
by such other equivalent methods approved by the Department. 
The publ icat ions o r  t h e i r  replacements l i s t e d  i n  Table 2 
are incorporated as p a r t  o f  these regulat ions by reference. 

The sampling and ana ly t i ca l  procedures employed and t h e i r  
numbers, durat ion and loca t ion  o f  samples t o  be taken t o  
measure ambient leve ls  o f  a i r  contaminants sha l l  be consistent 
w i th  obta in ing accurate resu l ts  which are s t a t i s t i c a l l y  
s i g n i f i c a n t  and representative of  the condi ti ons being 
evaluated. 

9.4.2 
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V. LOCAL AGENCIES 

Numerous l oca l  agencies, such as Environmental Protect ion D i s t r i c t s ,  

Watershed D is t r i c t s ,  o r  Water Conservation D i s t r i c t s  have been formed. 

The powers t h a t  these loca l  boards have are general ly broad, a f t e r  granting 

the au thor i ty  t o  issue ru les  and regulat ions, make inspections, and 

i n s t i t u t e  cour t  act ions seeking i n junc t i ve  r e l i e f .  Representative examples 

o f  these loca l  bodies are presented below. 

A. Environmental Protect ion D i s t r i c t s ,  R.S. 33:7551-7560. 

33:7551. Environmental protect ion d i s t r i c t s ,  creat ion by parishes; 
domi c i  1 e: 

Upon the approval o f  the major i ty  o f  the q u a l i f i e d  e lectors  o f  a par ish 
vot ing i n  an e lec t i on  ca l led  f o r  such purpose, the governing au thor i ty  
o f  any par ish which i s  div ided by the Mississippi  River and has a 
populat ion i n  excess o f  200,000, but  not  more than 450,000, i s  
authorized and empowered t o  form and create an environmental protect ion 
d i s t r i c t  o r  d i s t r i c t s  w i th in  said par ish w i th  such name o r  names as 
said governing au thor i ty  may designate. The d i s t r i c t  may include 
parts o f  i ncorpora ted muni c i  pal  i ti es , towns or v i  1 1 ages, provi  ded 
t h a t  before any incorporated municipal i ty,  town o r  v i l l a g e  may be 
i n c l  uded w i t h i n  the t e r r i t o r y  o f  the d i s t r i c t ,  the governing author i  ty  
sha l l  f i r s t  concur by resolut ion t o  be included i n  the d i s t r i c t ,  
the governing au thor i ty  sha l l  f i r s t  concur by resolut ion t o  be 
included i n  the d i s t r i c t .  

33 : 7553 Corporate status and domicile; funds: 

A. Any environmental protect ion d i s t r i c t  created under the 
provisions o f  t h i s  Chapter sha l l  cons t i tu te  a body corporate and 
sha l l  have the power and r i g h t  t o  incur  debts and enter i n t o  contracts 
and t o  do and perform any and a l l  acts i n  i t s  corporate name which 
are necessary o r  proper f o r  carry ing out  the objects and purposes 
f o r  which the d i s t r i c t  i s  created, inc lud ing but not  l i m i t i n g  the 
expropr iat ion o f  property, the acqu is i t ion  o f  equipment, bu i ld ings 
and physical f a c i l i t i e s .  It shal l  have the power t o  sue and be 
sued, t o  buy and ,sei 1, t o  acquire by purchase, g i f t s ,  expropr iat ion 
o r  otherwise every k ind o f  property and servitude, right-of-way and 
other r i g h t  deemed necessary t o  i t s  purpose, and t o  lease, bu i ld ,  
operate and maintain any works o r  machinery designed t o  accomplish 
the purposes o f  the d i s t r i c t .  The d i s t r i c t  sha l l  const i tu te  an 
agency o f  the par ish designated t o  carry  out an essential governmental 
funct ion o f  the parish, a l l  o f  the property o f  which d i s t r i c t  sha l l  
be exempt from taxation. It shal l  have the author i ty  t o  cooperate 
and contract  w i th  the government o f  the United States o r  any department 
or agency thereof and to  accept g i f t s ,  grants, donations o f  property 
and money therefrom. I t  shal l  have the au thor i ty  t o  coopera%e w i t h  
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the State o f  Louisiana o r  any pol  i t i c a l  subdi v i  s ion , department , 
agency, corporation o r  other environmental protect ion d i s t r i c t  
o f  sa id  s ta te  f o r  the construction, operation and maintenance 
o f  f a c f l i t i e s  designed t o  accomplish the purpose f o r  which 
the d i s t r i c t  i s  created on any basis inc lud ing the matching 
o f  funds and by pa r t i c i pa t i ng  i n  pro jects  authorized by any 
federal o r  s ta te  law as i t  may see fit. 

B. The governing au thor i ty  creat ing an environmental protect ion 
d i s t r i c t  sha l l  designate the domici le o f  such corporation which sha l l  
be located w i t h i n  the d i s t r i c t .  

33:7554 General powers ; purposes 

The board o f  comnissioners o f  an environmental protect ion d i s t r i c t  
sha l l  have the power t o  do a l l  th ings necessary o r  convenient t o  car ry  
out  the purposes o f  the d i s t r i c t ,  which purposes sha l l  be: 

(1)  To insure the prudent development o f  the land areas adjacent t o  
and bordering the Miss iss ipp i  River, from the toe o f  the levee t o  the banks 
o f  the r i v e r ,  inc lud ing bat ture lands, and the preservation of the 
economic and natural  environment values o f  such areas, adjacent t o  land 
zoned as res ident ia l  by the governing au thor i ty  o f  the parish. 
o f  the d i s t r i c t  sha l l  f u r the r  include the designating o f  land uses on 
such lands, the establishment o f  zoning d i s t r i c t s  on the lands, and 
the establishment and maintenance o f  a master plan f o r  the subdivision, 
use and development o f  sa id  lands; and 

The purposes 

( 2 )  To insure the preservation o f  the natural  beauty and scenery of 
those lands along the banks o f  the Mississippi  River, inc lud ing bat ture 
lands, and t o  undertake, encourage and promote programs f o r  the beauti ficatl’oi 
o f  said lands, inc lud ing the development o f  recreat ional  f a c i l i t i e s  and 
park areas. 

33:7555 Enumerated powers 

I n  order t o  accomplish i t s  purpose the board o f  commissioners o f  an 
environmental protect ion d i s t r i c t  i s  hereby authorized t o  and sha l l  : 

Pursuant t o  i t s  purpose o f  ensuring the wise development and the 
preservation o f  the economic and natural  environment o f  the land areas 
adjacent t o  the Mississippi  River and zoned as res 
appropriate governing au thor i ty  o f  the par ish : 

Establ ish and maintain a master plan f o r  
use and development o f  those lands; 

Preserve the natural  environment o f  the 
r i v e r  through the r e s t r i c t i o n  o f  land usage; 

(1) 

( 2 )  

dent ia l  by the 

the subdivision, 

ands along the 

( 3 )  Have the power t o  cause t o  be created and constructed 
playgrounds, p icn ic  grounds, grounds f o r  recreat ion parks and any 
and a l l  other f a c i l i t i e s  t o  accomnodate the publ ic  and t o  provide 
adequate access t o  such areas, as may w i th in  the opinion o f  the 
board o f  commissioners become necessary, and the d i s t r i c t  sha l l  
have the r i g h t  o f  eminent domain and expropr iat ion i n  the exercise 
o f  such power; 
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(4) To expropriate property i n  accordance w i t h  R.S. 19:l-14; 
and 

(5) Make and promulgate such rules and 
such investigations as i t  deems necessary t o  
carry out i t s  purposes and t o  insure the imp 
master plan. 

33:7558 Right  of entry; assistance 

regulations and conduct 
pursue its powers, t o  
ementation of i t s  

The board of comnissioners or i ts  authorized agents may enter 
a t  a l l  reasonable times i n  or  upon any private or publ ic  property 
for the purpose of i nspecti ng and i nvesti gat4 ng conditions re1 a t i  ng 
to  the regulation of the use of lands w i t h i n  the d is t r ic t .  The 
board may call  upon any officer, board, department, school, university, 
o r  other state insti tutions,  and the officers and employees thereof, 
and require the f u r n i s h i n g  of any assistance deemed necessary to  
the carrying out o f  this Chapter. 

B. Watershed Districts 

1. Enumeration 

Several Watershed Districts and Water Conservation Districts have 

been authorized by State Law. Those presently i n  existence are: 

a. 

b. 

C. 

d. 

e. 

f .  

9. 

h. 

i .  

j. 

k. 

Bayou D '  Arbonne Lake Watershed 
2572). 

Cypress-B1 ack Bayou Recreation 
District (R.S. 38:2601-2612). 

Recreation and Water Conservat 
Parish (R.S. 38:2651-2661). 

District (R.S. 38:2551- 

and Water Conservation 

on District, St. Helena 

Black Lake Bayou Recreation and Water Conservation District 
o f  Red River Parish (R.S. 38:2701-2712). 

Bayou De Siard-Bayou Bartholemew Cut-Off Loop Water 
Conservation Board (R.  S. 38: 2751 -2757). 

Franklin Parish Watershed District (R.S. 38:2801-2816). 

Black Bayou Watershed District (R.S. 38:2821-2842). 

Claiborne Parish Watershed District (R.S. 38:2861-2878). 

Jackson Parish Watershed District (R.S. 38:2900-2915). 

Jackson-Bienville Parishes Dugdemona Watershed District 
(R.S. 38:3000-3015). 

Greater Baton Rouge Water Conservation District (R.S. 
38:3051-3057). 
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1. S a l t  Lake Water Conservation D i s t r i c t  (R.S. 38:3085.1- 
3085.8) . 
Teche-Vermillion Fresh Water D i s t r i c t  (R.S. 38:3086.1- 
3086.6). 

m. 

2. Typical Provisions 

The s tatutes creat ing these D i s t r i c t s  are general ly the same, 

although there may be some variance, depending on the loca t ion  o f  the 

D i s t r i c t .  Some o f  the t yp i ca l  provisions o f  these D i s t r i c t s  are se t  out 

be l  ow. 

a. D i s t r i c t  as p o l i t i c a l  subdiv is ion and budgetary un i t ;  

The Bayou D'Arbonne Lake Watershed D i s t r i c t  sha l l  be a p o l i t i c a l  
subdiv is ion o f  the s ta te  o f  Louisiana and a budgetary u n i t  o f  the 
s ta te  o f  Louisiana, which sha l l  have as i t s  purpose the conservation 
o f  s o i l  and water, developing the natura l  resources and wealth of 
the d i s t r i c t  f o r  sanitary, ag r i cu l tu ra l  and recreat ional  purposes , 
as the same may be conducive t o  the publ ic  health, safety  convenience 
o r  wel fare o r  o f  publ ic  u t i l i t y  o r  benef i t .  The creat ion o f  the 
Bayou D' Arbonne Lake w i t h i n  the sa id d i s t r i c t  as here inaf ter  authorized 
sha l l  be f o r  the purpose o f  conserving the s o i l  and water and 
developing the natural  resources and wealth o f  the d i s t r i c t  f o r  
sani tary,  ag r i cu l tu ra l  o r  recreat ional  purposes, as the same may be 
conducive t o  the publ i c  heal th o r  publ i c  u t i  1 i ty  o r  benef i t .  

purpose 

b. Powers o f  board 

In order t o  accomplish the purposes f o r  which the d i s t r i c t  i s  
created, the board o f  comnissioners may: 

(1) 
and execute such contracts as i t  may deem necessary o r  convenient 
t o  enable i t  proper ly t o  carry  out  the purposes f o r  which i t  i s  
created. 

Purchase, hold, s e l l  and convey land and personal property 

(2) Acquire servitudes, r i g h t s  o f  way and flowage r igh ts ,  by 

(3) Ass is t  i n  conserving s o i l  and water and i n  developing the 

purchase o r  by expropriat ion. 

water resources o f  the d i s t r i c t ;  provided, however, nothing sha l l  
be done t o  i n t e r f e r e  w i  t h  d i  s t r i  c t s  previously organi zed under 
Louisiana law. . . . 

(5)  Cooperate w i th  the department o f  publ ic  works i n  i t s  
construct ion o f  any drainage works o r  improvements, and the construct ion 
o f  any works o r  improvements f o r  the control ,  retent ion,  d ivers ion 
o r  u t i l i z a t i o n  o f  water; re ta rd  runof f  o f  water and s o i l  erosion, 
construct  any di tch,  channel improvement, dike, dam, o r  levee, and 
repai r ,  improve and maintain any o f  said improvements o r  structures . . .  



260 

(8) Cooperate and contract  w i th  persons, f irms, associations, 
partnerships and p r i va te  corporations, and c i t i e s  o f  t h i s  state, o r  
other publ ic  corporations and w i th  any other loca l  , state and 
governmental agencies f o r  the sale o r  use o f  any waters impounded 
hereby. 

(10) Do and perform any and a l l  th ings necessary o r  inc ident  
t o  the f u l f i l l m e n t  of the purposes f o r  which t h i s  d i s t r i c t  i s  
created, i ncl  udi  ng a1 1 acts necessary t o  construct, lease, acqui r e  
i n  any manner, maintain, and operate dikes , dams, reservoirs , 
storage basins, locks, levees, flumes, conduits, spi l lways o r  other 
structures necessary, su i tab le o r  convenient t o  the purposes o f  the 
d i s t r i c t .  

(11) The board o f  comiss ioners o f  the Bayou D'Arbonne Lake 
Watershed D i s t r i c t  sha l l  have the care, management and control  o f  
the said lake o r  reservo i r  formed by the damning o f  Bayou D'Arbonne 
and i t s  property and finances. They sha l l  have power: 

(c) To secure the general heal th o f  the d i s t r i c t ;  t o  
prevent, remove and abate nul sances ; t o  p r o h i b i t  the construct4 on 
o f  p r i v y  vaul ts and cesspools, and to regulate o r  suppress 
those already constructed; t o  compel and regulate the connection 
o f  a l l  property w i t h  the sewers and drains; t o  es tab l i sh  and 
regulate hea l th  and sani tary regulat ions w i th  regard t o  construction 
within the said d i s t r i c t ;  t o  compel and regulate the removal 
o f  garbage and f i l t h  w i t h i n  the sa id l i m i t s  o f  the d i s t r i c t .  

c. Rules and regulat ions 

I n  order to accomplish the purposes o f  the d i s t r i c t ,  t o  p ro tec t  
the works, improvements and property o f  the d i s t r i c t ,  both rea l  and 
personal ; t o  secure the best resu l t s  from the construction, operation, 
and maintenance thereof, and t o  prevent damage t o  the d i s t r i c t  by 
the misuse o f  any works, improvements o r  propert ies o r  by the 
p o l l u t i o n  o r  misuse o f  the waters o f  the d i s t r i c t  o r  any water 
course therein, the board o f  comnissioners may make and enforce 
such ru les and regulat ions as i t  sha l l  deem necessary and advisable. 

(1) To pro tec t  and preserve the works, improvements and 
propert ies owned o r  cont ro l led  by the d i s t r i c t ,  prescribe the 
manner o f  t h e i r  use by publ ic  corporations and persons, and preserve 
order w i t h i n  and adjacent thereto; 

(2) To prescribe the manner o f  bu i l d ing  bridges, roads, o r  
fences o r  other works in ,  along o r  across any channel, reservo i r  o r  
other construction of the d i s t r i c t ;  

(3)  To prescribe the manner i n  which ditches, sewers, p ipel ines 
o r  other works sha l l  be adjested t o  o r  connected w i th  the works o f  
the d i s t r i c t  o r  any water course there in  and the manner i n  which 
the water courses of the d i s t r i c t  may be used f o r  sewer ou t l e t s  o r  
f o r  disposal o f  waste; 
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(4) To prescribe the permissible uses o f  the water supply, 
provided by the impoundment constructed as here inaf ter  se t  f o r t h  
and t o  c o l l e c t  therefor  and the manner o f  i t s  d i s t r i b u t i o n  and t o  
prevent the p o l l u t i o n  o r  unnecessary waste o f  such water supply; 

(5 )  To p r o h i b i t  o r  regulate the discharge i n t o  sewers o f  the 
d i s t r i c t  o f  any l i q u i d  o r  s o l i d  waste deemed detrimental t o  the 
works and improvements o f  the d i s t r i c t .  

d. Constructions which would impede f low o f  waters i n  watershed 
prohib i ted;  p o l l u t i o n  defined and prohibi ted;  penal t i e s  
f i x e d  f o r  v io la t ions .  

A. No person o r  pub l i c  corporat ion sha l l  erect  w i t h i n  the 
drainage area o f  the d i s t r i c t  any dam o r  reservo i r  upon any stream 
o r  water course there in  o r  any work o r  obst ruct ion diminishing the 
cross sect ion o f  any such stream o r  water course u n t i l  a copy of 
the plans thereof has been f i l e d  w i th  the board o f  comnissioners 
and the s ta te  department o f  pub l i c  works, f o r  approval o r  re jec t i on  
by both. 

Whoever v io la tes  t h i s  Sub-section sha l l  be f i ned  no t  less than 
$500.00 o r  more than $1,000.00 o r  imprisoned f o r  not  less than 30 
days, nor more than 60 days, o r  both. 

B. No person sha l l  knowingly and w i l l f u l l y  empty o r  d ra in  
i n to ,  o r  permit  t o  be drained from any pumps, reservoirs,  wel ls  o r  
o i l  f i e l d s  i n t o  any stream o r  d ra in  cons t i t u t i ng  the Bayou D'Arbonne 
Watershed D i s t r i c t  o r  from any stream w i t h i n  sa id d i s t r i c t  i n t o  the 
sa id reservo i r  any o i l ,  s a l t  water o r  other noxious o r  poisonous 
gases o r  substances which would render the water u n f i t  f o r  i r r i g a t i o n  
purposes o r  would destroy aquatic and f i s h  l i f e  i n  the streams. 

$100.00 o r  more than $200.00 o r  imprisoned f o r  no t  less than 30 
days nor more than three months. 

Whoever v io la tes  t h i s  Sub-section sha l l  be f i ned  no t  less than 

Each and every day t h a t  o i l ,  s a l t  water, o r  o ther  substances 
are permit ted t o  f low i n t o  natura l  streams o r  drains which cons t i tu te  
the watershed d i s t r i c t  o f  Bayou D'Arbonne Lake sha l l  cons t i tu te  a 
separate and d i s t i n c t  offense. 

c. No person sha l l :  

(6) Drain i n t o  channels by natura l  o r  a r t i f i c i a l  i n l e t s  
except under regulat ions prescribed by the board o f  comnissioners 
o f  the Bayou D'Arbonne Lake Watershed D i s t r i c t .  . . . 

I n  any manner obst ruct  drainage channels, natural  f low 
drains o r  natural  flowage o r  v io la te  any o f  the ru les  o r  regulat ions 
adopted and promulgated by the board o f  comnissioners o f  Bayou 
D '  Arbonne Lake Watershed D i s t r i c t  f o r  preserving and maintaining 
the e f f i c iency  o f  the drainage channels i n  sa id d i s t r i c t .  

(9) 

Whoever v io la tes  t h i s  Sub-section sha l l  be f ined  not  less than 
$250.00 or more than $500.00 o r  imprisoned f o r  not  less than 30 
days nor more than 60 days o r  both. 
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C. Lake Pontchartrain Sanitary D i s t r i c t  

38: 3201 - Lake Pontchartrain Sanitary D i s t r i c t  

A. There i s  hereby created a sani tary d i s t r i c t ,  under the 
name of Lake Pontchartrain Sanitary D i s t r i c t ,  which sha l l  be comprised 
o f  the parishes o f  S t .  Charles, Jefferson, Tangipahoa, S t .  John the 
Bapt ist ,  St .  Tammany, and Orleans. 

B. I n  order t o  prevent the p o l l u t i o n  o f  the waters o f  Lake 
Pontchartrain, the sani tary d i s t r i c t  may adopt ru les and regulat ions 
governing the discharge o f  drainage, sewerage, and trade waters 
i n t o  Lake Pontchartrain, and i n t o  channels which empty i n t o  Lake 
Pontchartrai n, w i t h i n  the 1 i m i  t s  o f  the aforesaid par i  shes. 

C. 
enforce the same by i n junc t i on  o r  mandamus i n  any court  o f  competent 
j u r i s d i c t i o n .  

The sani tary d i s t r i c t  may adopt ru les and regulat ions and 

D. Capi ta l  Area Groundwater Conservation D i s t r i c t ,  R.S. 38:3071- 
3084. - 

O f  p a r t i c u l a r  i n t e r e s t  i s  the Capital Area Groundwater Conservation 

D i s t r i c t .  

preventing groundwater waste, preserving fresh water acquifers, and 

The D i s t r i c t  was created by the leg is la ture,  and charged w i th  

c o n t r o l l i n g  subsidence. To these ends, the D i s t r i c t  i s  empowered t o  

require r e g i s t r a t i o n  o f  water wells, set  allowables f o r  water production, 

and levy  a pumping charge on water produced. 

The l e g i s l a t u r e  has exempted geopressured wel ls from the requirements 

o f  the Groundwater U t i l i z a t i o n  &J (R.S. 38:3091-3097), the provisions 

o f  which are very s i m i l a r  t o  those o f  the Capital Area D i s t r i c t .  It 

seems obvious t h a t  the l e g i s l a t u r e  intended t o  exempt geopressured wel ls 

from t h i s  type o f  regulat ion, but, a t  l e a s t  as t o  the f i v e  Baton Rouge 

area parishes t h a t  make up the D i s t r i c t ,  i t  has not done so. 

Pert inent provisions o f  the Cap1 t a l  Area Groundwater Conservation 

- Act are set  out below. 
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3071 Legislative f ind ing ;  purpose 

A. The orderly utilization of groundwater resources is hereby 

B. I t  is the purpose o f  this part to  provide for tho eff ic ient  

found and declared to be a matter o f  public interest. 

admini stration, conservation, orderly development and supplementation 
of groundwater resources by the establ i s h m e n t  of a groundwater 
conservation d i s t r i c t  composed of the parishes of East Baton Rouge, 
East Feliciana, Pointe Coupee. 

38:3073 Definitions 

. . .  
(2 )  "Groundwater" is water sui tab1 e for any benef i ci  a1 purpose 

percolating below the earth's surface. 

(3) "Well" or  "water well" shall mean any well d r i l l e d  or  
constructed for the principal purpose of producing groundwater. 

(4) "Beneficial purpose" or  "beneficial use" means the use of 
groundwater for domestic , muni ci pal , i ndus t r i  a1 agri cul tural , 
recreational o r  therapeutic purposes or  any other advantageous use 
to the user. 

(5) "User" means any person making any beneficial use of 
groundwater produced i n  the d i  s t r i c t  i n  excess of f i  f t y  thousand 
gallons for any day dur ing  any calendar year from a well or  wells 
owned or operated by such person or  from a well or  wells owned or  
operated solely for  the production of water used by such person. 

38:3076 Powers of the board 

to prevent waste of groundwater resources, and to  prevent o r  alleviate 
damaging o r  potentially damaging subsidence of the land surface 
caused by withdrawal of groundwater w i t h i n  the d is t r ic t .  The board 
shall have authority to do, as required the following: 

A. The board shall have authority t o  do a l l  things necessary 

(1) To hold hearings. 

(2)  To require permits for the dr i l l ing or  construction of 
a l l  wells drilled a f te r  July 31, 1974, having a capacity i n  excess 
of f i f t y  thousand gallons per day. 

(3) To require registration w i t h  the board of a l l  wells 
showing the date dr i l led,  the name o f  the driller, i f  available, 
and the current ownership together with such other information as 
the board may reasonably require to  permit i t  to  accomplish the 
purposes of this legislation. No charge shall be assessed for such 
registration. 

(4 )  To require that a l l  users of groundwater w i t h i n  the 
d i s t r i c t  register with the board showing the number, location, and 
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, 

capacity o f  wel ls owned o r  operated by them o r  so le l y  f o r  t h e i r  
b e n e f i t  and designating the benef ic ia l  use o r  uses o f  groundwater 
by them. The board sha l l  c l a s s i f y  each user as a municipal o r  
i n d u s t r i a l  user o f  groundwater upon the basis o f  such information. 
The board sha l l  have au tho r i t y  i n  i t s  d isc re t ion  to require per iodic 
renewals o f  reg i s t ra t i ons  t o  determine a l te ra t i ons  i n  uses o f  water 
w i t h i n  the d i s t r i c t .  Such r e g i s t r a t i o n  may be required on an 
annual basis o r  such greater periods o f  t i m e  as the board may deem 
appropriate: 

(5) TO es tab l i sh  standards f o r  the construction o f  wel ls t h a t  
would come under the j u r i s d i c t i o n  of t h i s  p a r t  d r i l l e d  a f t e r  Ju ly  
31, 1974. 

(6) To speci fy spacing o f  wel ls d r i l l e d  a f t e r  the e f f e c t i v e  
date o f  t h i s  p a r t  i n  l i m i t e d  areas upon a showing t h a t  the water 
qua l i t y ,  quant i t y  o f  withdrawal o r  subsidence i n  such area threatens 
the pub1 i c  in terest .  

(7) To require wel l  Owners who are users, wel l  owners providing 
water to other users, and users o f  groundwater who are not wel l  
owners t o  keep and furnish, on request, information necessary t o  
car ry  ou t  the provisions o f  t h i s  p a r t  per t inent  t o  wells, drawdowns, 
grouting, casing sizes, property descript ions and other per t inent  
information reasonably required by the board, provided t h a t  as t o  
we l ls  i n  existence on the e f f e c t i v e  date o f  t h i s  p a r t  such information 
i s  avai lable. 

(8) To c o l l e c t  data; t o  make - investigations and inspections; 
t o  examine propert ies, papers, books, and records relevant t o  
groundwater use o r  conservation; t o  examine, survey, check test ,  
and gauge a l l  water wel ls w i t h i n  the d i s t r i c t ;  t o  require wel l  
owners who are users o r  wel l  owners providing water t o  other users, 
a t  t h e i r  own expense, t o  meter wel ls t o  permit accurate determination 
o f  rates of use. Metering may be required on a continuous o r  
per iod ic  basis, and the board may require approval by i t  o f  metering 
devices; t o  provide f o r  the keeping o f  records and making o f  reports 
by owners of water wel ls providing water t o  users, and users o f  
groundwater w i t h i n  the d i s t r i c t .  

(9) To require t h a t  authorized representative o f  the board be 
enable t o  enter property a t  reasonable times and under reasonable 
condi ti ons t o  i nspect we1 1 s , perform tests  and exami ne records. 

f u tu re  f lowing wel ls and the seal ing o f  abandoned wells. 
(10) To es tab l i sh  standards f o r  the control  o f  e x i s t i n g  and 

(11) To require t h a t  a l l  abandoned wel ls be reported and 
sealed i n  accordance w i th  such standards. 

(1 2) To establ i s h  groundwater use p r i o r i  t i es ,  under condit ions 
supported by research data, which ind icate deplet ion o f  water 
subject t o  t h i s  Part. 
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(13) To acquire by a l l  legal  means property o r  property r i g h t s  
necessary t o  achieve the purposes o f  t h i s  pa r t  and t o  enter i n t o  
a l l  contracts necessary t o  the achievement of such purposes. 

(14) To assess against a l l  users w i th in  the d i s t r i c t  a charge 
based upon the annual r a t e  o f  use o f  each user s u f f i c i e n t  t o  meet 
costs and expenses o f  operation. Such charges must be uniform as 
t o  a l l  users, being assessed on the basis o f  un i t s  o f  water used, 
whether a cubic, acre-foot, o r  other u n i t  be used, and without 
d i s t i nc t i ons  o r  graduations as t o  t o t a l  amounts o f  water produced 
by ind iv idua l  users o r  classes o f  users, except t h a t  no charge 
sha l l  be made against the quant i ty  o f  water pumped f r o m  the Mississippi  
River a l l u v f a l  aquifer. Further, such charges sha l l  be assessed 
and income therefrom used only t o  defray the costs and expenses o f  
operation o f  the d i s t r i c t  assessing them. 

agreements w i t h  other governmental un i t s  and agencies o f  t h i s  
state, w i th  governments and agencies o f  other states and o f  the 
United States, and w i th  p r iva te  agencies o r  other groundwater 
conservation d i s t r i c t s  f o r  the achievement o f  the purposes o f  t h i s  
Part. 

- 

(15) To cooperate w i t h  and enter i n t o  contracts o r  cooperative 

(16) To receive grants and enter i n t o  contracts f o r  groundwater 
resource devel opment. 

(17) To conduct studies and invest igat ions o f  a l l  problems 
concerning groundwater resources o f  the d i s t r i c t .  

(18) To take a l l  necessary steps t o  prevent i n t rus ion  o f  s a l t  
water o r  any other f r o m  o f  po l l u tan t  i n t o  any aqui fer  o r  aquifers, 
inc lud ing the powers t o  operate i n j e c t i o n  wel ls  t o  create freshwater 
ba r r i e rs  against s a l t  water i n t rus ion  o r  the i n t rus ion  o f  any other 
po l lu tan t ;  and t o  contro l  pumping rates by users i n  any area threatened 
by i n t rus ion  o f  s a l t  water o r  o ther  Form o f  po l lu tant .  

water f r o m  any aqui fer  o r  aquifers, a f t e r  deta i led research, considering 
both recharge and withdrawal data, when the q u a l i t y  o r  quant i ty  o f  
the supply o f  water affordee by such aqui fer  or aquifers i s  i n  
danger f o r  any reason o r  where the danger of damaging subsidence 
ex i s t s  . 

(19) Within af fected areas, t o  l i m i t  ra tes o f  production of 

(20) To use and permit the use o f  any of i t s  property o r  
f a c i  1 i t i e s  f o r  recreat ional  purposes and t o  operate thereon such 
concessions as may be appropriate t o  such recreat ional  use o r  uses 
as long as such a c t i v i t i e s  do not  increase the net  operating expenses 
t o  the d i s t r i c t .  

(21) To sue and t o  be sued as a body corporate. 

( 2 2 )  To expand the d i s t r i c t  t o  include adjacent parishes, upon 
approval by the board, and w i th  the consent o f  the governing body 
o f  the par ish involved, said par ish t o  have the same representation 
on the board, and subject t o  the same condit ions, as provided f o r  
the o r i g i n a l  parishes included i n  t h i s  par t .  
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(23) To h i r -  uch D r s  nnel and r e t a i  nsul tants 
i t s  funct 

Personnel from other agencies sha l l  be used wherever p rac t ica  
possi b l  e . 

such 
s h a l l  be reasonably necessary t o  the performance 3ns. 

and 

B. No order l i m i t i n g  rates o f  production as authorized i n  
Subsection A o f  t h i s  sect ion sha l l  have the e f f e c t  o f  i n  any way 
denying t o  any Owner o f  the land o r  any other person holding r i g h t s  
to water de r i va t i ve  from any landowner a reasonable opportunity t o  
produce and bene f i c ia l l y  use h i s  j u s t  and equitable share o f  the 
groundwater supply affected by an order l i m i t i n g  rates o f  production. 

C. Anything herein t o  the contrary notwithstanding, the 
board formed hereunder sha l l  have no au tho r i t y  t o  regulate water 
produced from formations producing o i l  o r  gas o r  both f o r  commercial 
purposes o r  to issue any rule,  regulat ion, o r  order c o n f l i c t i n g  
w i t h  regu la t ion  o f  d r i l l i n g  t o  and production from o r  d i spos i t i on  
o f  water from such formations by the commissioner o f  conservation. 
Nor s h a l l  the board formed hereunder have au tho r i t y  t o  regulate the 
production of s a l t  water used f o r  pressure maintenance, secondary 
recovery operations, or other  operations f e r  the production o f  o i l  
or gas. 

D. Anything herein t o  the contrary notwithstanding the board 
s h a l l  have no au tho r i t y  t o  regulate nor sha l l  i t  have any j u r i s d i c t i o n  
whatsoever w i t h  respect t o  a wel l  o r  wells, the production f r o m  
which i s  used exc lus ive ly  f o r  bona f i d e  ag r i cu l tu ra l  o r  h o r t i c u l t u r a l  
purposes o r  f o r  such purposes and f o r  domestic use o f  persons 
resident upon the same premises and capable o f  producing not  more 
than f i f t y  thousand gallons per day i n  the aggregate, such wel l  o r  
we l ls  being s p e c i f i c a l l y  excluded f r o m  the provisions o f  t h i s  Part. 

E. The board sha l l  have au tho r i t y  t o  make, a f t e r  not ice and 
hearing and t o  enforce reasonable ru les , regulat ions , o r  orders 
necessary from time t o  t i m e  t o  achieve the purposes and powers as 
ou t l i ned  i n  t h i s  Part, and such rules, regulat ions and orders sha l l  
be e f f e c t i v e  and enforceable i m d i a t e l y  upon promulgation i n  the 
o f f i c i a l  journal  o f  each par ish affected. 

38:3077 Sui ts  and f a i l u r e  t o  b r i ng  s u i t  

A. Whenever i t  appears t h a t  a person i s  v i o l a t i n g  o r  i s  
threatening t o  v i o l a t e  any provis ion o f  t h i s  p a r t  o f  a rule,  regulat ion, 
o r  order made hereunder, the board sha l l  b r i ng  s u i t  t o  r e s t r a i n  
t h a t  person from continuing the v i o l a t i o n  o r  from carry ing ou t  the 
threat. 

B. Venue sha l l  be i n  the d i s t r i c t  court  i n  the par ish i n  
which the board i s  domiciled. 

C. I n  any such su i t ,  the board may obtain in junct ions,  p roh ib i t o ry  
and mandatory, i ncl  udi ng temporary res t r a i  n i  ng orders and pre l  i m i  nary 
in junc t ions  as the facts  warrant. 
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D. I f  the board f a i l s  t o  b r ing  s u i t  w i t h i n  ten days t o  res t ra in  
a v i o l a t i o n  o f  t h i s  pa r t  o r  any rule,  regulat ion, o r  order issued 
hereunder, any person i n  i n t e r e s t  adversely af fected by the v i o l a t i o n  
who has n o t i f i e d  the board i n  w r i t i n g  o f  the v i o l a t i o n  o r  th rea t  
thereof and has requested the board t o  sue, may br ing  s u i t  t o  
prevent any o r  f u r the r  v io la t ions,  i n  the d i s t r i c t  cour t  o f  the 
par ish i n  which the board i s  domiciled. I f  the cour t  holds t h a t  
i n junc t i ve  r e l i e f  should be granted, the board sha l l  be made a 
par ty  and sha l l  be subst i tu ted f o r  the person who brought s u i t ,  and 
the i n junc t i on  sha l l  be issued as if the board has a t  a l l  times 
been the complaining party. 

38: 3080 Administrat ive procedure 

o f  t h i s  part ,  the board formed hereunder sha l l  be governed by the 
Administrat ive Procedure Law. 

A. Except as i t  may be inconsistent w i th  the express provis ions 

B. A t  hearings conducted by the board, i t  sha l l  be proper for  
members o f  the board o r  members o f  i t s  s t a f f  t o  t e s t i f y  and present 
exh ib i ts  o r  other evidence. 

C. Notice o f  hearings by the board must be given by pub l ica t ion  
i n  the o f f i c i a l  journal, o r  by pub l i ca t ion  i n  a journal  o f  general 
c i r c u l a t i o n  i n  the par ish o r  parishes t o  be affected. 
hearings by the board must be given by pub l ica t ion  i n  a journal  o f  
general c i r c u l a t i o n  i n  the parishes included i n  the d i s t r i c t .  The 
board may designate one o f  i t s  members t o  conduct pub l i c  hearings 
i n  i t s  behalf. 

Notice o f  

D. The chairman o f  the board may subpoena witnesses and 
requ i re  t h e i r  attendance and the g iv ing  o f  testimony before the 
board. He may requi re the production o f  any books, papers, o r  
records mater ia l  t o  the questions l a w f u l l y  before him. Subpoenas 
sha l l  be served by any agent o f  the board, by the s h e r i f f ,  o r  by 
any other  o f f i c e r  authorized by law t o  serve process i n  t h i s  state.  
No person sha l l  be excused f r o m  at tending and t e s t i f y i n g  o r  producing 
books, papers, o r  records, o r  from obeying the subpoena o f  the 
board o r  o f  a cour t  o f  record on the ground tha t  the testimony o r  
evidence required by him may tend t o  incr iminate him o r  subject him 
t o  penalty o r  f o r fe i t u re .  Nothing i n  t h i s  sect ion sha l l  be construed 
as requ i r ing  any person t o  produce books, papers, o r  records, o r  t o  
t e s t i f y  i n  response t o  any i nqu i r y  not  per t inent  t o  some question 
l a w f u l l y  before the board o r  a cour t  f o r  determination. No natural  
person sha l l  be subject t o  cr iminal  prosecution o r  t o  any penalty 
o r  f o r f e i t u r e  on account o f  anything concerning which he may be 
required t o  t e s t i f y  o r  produce as evidence before the board o r  a 
court.  However, no person t e s t i f y i n g  sha l l  be exempt f r o m  prosecution 
and pun1 shment f o r  perjury. 

E. I n  the case o f  f a i l u r e  o r  re fusal  o f  a person t o  comply 
w i th  a subpoena issued by the chairman o f  the board, o r  i n  the case 
o f  the refusal  o f  a witness t o  t e s t i f y  o r  answer as t o  a matter 
regarding which he may be l aw fu l l y  interrogated, any d i s t r i c t  court  
nn + h ~  annlicatim of the board may, i n  term time o r  i n  vacation, 
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issue an attachment for the person t o  compel h i m  to  comply w i t h  the 
subpoena and to  attend before the board w i t h  the desired documents 
and to give testimony upon whatever matters are lawfully required. 
The court may pun i sh  for contempt those disobeying its orders as i n  
the case of disobedience of a subpoena issued by the court or 
refusal to  tes t i fy  therein. 

F. The board shall make a record of a l l  hearings which  shall 
be available for pub l i c  inspection a t  the office of the board 
during reasonable office hours. In the event of a suit contesting 
any rule, regulation, or order of the board, as hereinafter provided, 
the board shall cause a transcript of the record to  be made a t  i ts  
cost. In the event the party contesting any rule, regulation, or  
order i n  any such suit is  ordered to pay costs, he shall be required 
also to  reimburse the board for the cost of making the transcript 
of the hearing i n  question. 

38:3081 Court review and injunctive relief 

A. Any aggrieved person of the d i s t r i c t  may, w i t h i n  t h i r ty  
days a f te r  the adoption of any rule, regulation, order o r  taking of 
other action by the board, f i l e  suit i n  the district  court i n  which 
the board is domiciled, to  contest the said rule, regulation, order 
o r  other action taken. The court may affirm the decision of the 
board or remand the case for further proceedings. The court may 
reverse or modify the decision if  substantial rights of the appellant 
have been prejudiced because the administrative f i n d i n g s ,  inferences, 
concl usions , or  decisions are: 

(1 ) In violation of constitutional or statutuory provisions; 

( 2 )  

(3) Made upon lawful procedure; 

In excess of the statutory authority of the board; 

(4 )  Affected by other error of law; 

(5) Arbitrary or  capricious or characterized by abuse of 
discretion or  clearly unwarranted exercise of discretion; or  

(6)  Manifestly erroneous i n  view of the reliable, probative, 
and substantial evidence on the whole record. In the application 
of the rule, where the board has the opportunity to  judge of 
the credi b i  1 i t y  of witnesses by firsthand observation of 
demeanor, on the witness stand and the reviewing court does 
not, due\regard shall be given to  the board's determination of 
credi bi  1 i ty  issues. 

On i n s t i t u t i o n  of any such suit ,  t h e  court shall issue an 
order setting the matter for t r i a l ,  as by sumnary process, and 
such suit shall be tried i n  term time, or i n  vacation, w i t h  
the greatest possible dispatch. Pending a hearing, the court 
may grant a temporary restraining order suspending the action 
of the board upon a showing of immediate and irreparable 
injury i n  accordance w i t h  the provisions of Louisiana Code of 
C i v i l  Procedure Article 3603. 
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38:3083 Violat ions;  penalty; j u r i s d i c t i o n ;  at torney qeneral 
t o  conduct sui  t ; compl i c i  ty 

A. Whoever knowingly and w i l l f u l l y  v io la tes a prov is ion o f  
t h i s  p a r t  o r  a rule,  regulat ion, o r  order o f  the board made hereunder, 
sha l l  be subject t o  a c i v i l  penalty o f  not  more than one thousand 
do l l a rs  a day f o r  each day o f  v i o l a t i o n  and f o r  each a c t  o f  v io la t ion ,  
i f  a penalty f o r  the v io la t i on  i s  not  otherwise provided i n  t h i s  
part .  

by the board, as may be appropriate, i n  the d i s t r i c t  cour t  o f  the 
par ish o f  the residence o f  any one o f  the defendants, o r  i n  the 
d i s t r i c t  cour t  o f  the par ish where the v i o l a t i o n  took place. 

Su i t  sha l l  be a t  the d i rec t i on  o f  the board, and sha l l  be 
i n s t i t u t e d  and conducted i n  i t s  name by the at torney general o r  by 
the d i s t r i c t  at torney o f  the d i s t r i c t  under the d i rec t i on  o f  the 
at torney general. 

(1) The place o f  s u i t  t o  recover t h i s  penalty sha l l  be selected 

(2)  
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12. Act 705 o f  1977. 

13. Louisiana State Univers i ty  was, a t  the t ime of w r i t i ng ,  ass is t ing  

i n  the preparat ion of an extensive rev i s ion  o f  the ac t  t o  meet 

federal  object ions t o  it. To what extent  the Legis la ture may 

accept such provis ions and the extent  t o  which other proposals 

may u l t ima te l y  be adopted i s  present ly a matter o f  conjecture. 

14. Tarlock op. c i t .  note 11. 
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CHAPTER I X  

THE G E O B R E S U R E D  LEASE 

I. INTRODUCTION 

Absent some major revision i n  the legal system, the geopressured 

developer will almost certainly procure his rights t o  exploit the 

resource by means of a lease from the landowner or the owner of a 

m i  neral servi tude covering the geopressured rights . There has 

apparently a1 ready been some scattered leasing of the resource i n  

isolated parts of the state. The leasing which  has occurred as 

well as the provisions of the Geopressured Energy Resources Act 

ref lect  a tendency to adopt as a model the leasing pattern which 

has developed i n  the oi l  and gas industry. Although there are 

sufficient similari t ies i n  the two resources to  permit certain 

aspects of the oi l  and gas lease t o  serve as a useful guide for 

developing a geopressured lease, there are also sufficient 

dissimilari t ies to cast doubt upon the desirabil i ty of following 

too closely the oi l  and gas model. 

T h i s  chapter will present a suggested form for a geopressured 

lease. The purpose of doing so is  not so much to offer the form as 

one which  should be adopted i n  a l l  cases nor to advance i t  as being 

superior to other types of leases which m i g h t  be used. I n  fac t  the 

form syggested may present some problems which i n  particular cases 

would make i t  less desirable than some other approaches. 

rather tha t  i ts  provisions will serve as a practical example of some 

of the diff icul t ies  which may be encountered i n  the preparation of a 

geopressured lease and t o  indicate by such means possible methods of 

resolving those diff icul t ies .  

I t  i s  hoped 
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Before enter ing upon a deta i led discussion o f  the provisions o f  a 

geopressured lease, i t  might be wel l  t o  review some features o f  the 

model f o r  leasing which has been almost un iversa l ly  adopted by the 

o i l  and gas indust ry  and t o  comnent b r i e f l y  upon some o f  the impl icat ions 

those features might have i f  they are appl ied t o  the geopressured 

resource. 

11. THE MODERN OIL AND GAS LEASE 

The ea r l y  h i s t o r y  o f  the law o f  o i l  and gas and the assumptions 
1 

upon which it was based have previously been al luded to. 

same assumptions so molded the form o f  the o i l  and gas lease t h a t  i t s  

provisions are ne i ther  understandable nor perhaps even workable i n  

t h e i r  absence. Space does not  here permit a recounting o f  the various 

stages i n  the development o f  the modern o i l  and gas lease which are 

wel l  chronical led elsewhere. Suf f ice i t  t o  say t h a t  the o i l  and gas 

leases which are i n  current use i n  the Gulf  Coast area almost un iversa l l y  

contain the same kasic provisions, the most s i g n i f i c a n t  o f  which for 

present purposes are those re la t i ng  t o  the term o f  the lease and the 

royal  t i e s  payable under it. 

These 

2 

A. The Term o f  an O i l  and Gas Lease. 

The term o f  the modern o i l  and gas lease as f i r s t  c r y s t a l l i z e d  was 

general ly expressed t o  be a f i xed  per iod (customarily re fer red t o  as the 

"primary term") and as long thereaf ter  as o i l  and gas i s  produced 

i n  paying quant i t ies ,  ( the l a t t e r  clause being refer red t o  as the 

"habendum" clause). The lease also customarily provided t h a t  the 

lessee was ohl igated t o  commence the d r i l l i n g  o f  a wel l  o r  i n  l i e u  

thereof t o  pay a ren ta l  w i th in  a given period (usual ly a year) from 

the date o f  the lease. This ren ta l ,  ca l led  a delay ren ta l ,  was 
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o r i g i n a l l y  s t ipu la ted  f o r  the p r i v i l e g e  of delaying the ob l iga t ion  

t o  promptly comnence explorat ion of the premises, which the courts, 

i t  w i l l  be remembered, had held was impl ied by the leasing arrangement 

even i n  the face o f  a f i x e d  term and absence o f  any express ob l i ga t i on  

t o  d r i l l .  The leases fu r the r  provided t h a t  the f a i l u r e  t o  comnence a 

wel l  o r  pay the delay ren ta l  w i t h i n  the time f i x e d  would r e s u l t  i n  a 

terminat ion of the lease. Payment o f  the delay ren ta l  extended f o r  a 

f ixed per iod (a lso usual ly  a year) the t ime i n  which the lessee might 

comnence h i s  d r i l l i n g  operations. Th.: lessee was also given the opt ion 

t o  defer d r i l l i n g  f o r  s im i l a r  successive periods dur ing the primary term 

upon making the ren ta l  payments. 

production was occurr ing the lease would continue as long as o i l  o r  gas 

i n  paying quant i t ies  was produced. 

the lease was a t  an end. 

I f  a t  the end o f  the primary term 

I f  production was not then occurr ing 

This basic pat tern contained a number o f  defects which most 

current  leases attempt t o  cure. I f  the i n i t i a l  wel l  was unsuccessful, 

there was o r i g i n a l l y  no express i nd i ca t i on  as t o  what might therea f te r  

occur. It was apparently assumed t h a t  the presence o f  an unsuccessful 

wel l  would o r d i n a r i l y  cause the lessee t o  abandon the premises and 

terminate the lease. This was undoubtedly t rue  i n  the case o f  ea r l y  

leases which covered small t r ac ts  and when the geology o f  o i l  and gas 

accumulations was 1 i t t l e  understood. However, as i t  became customary 

t o  lease la rge r  t r a c t s  and geological knowledge increased i t  became 

apparent a s ing le  wel l  , even though nonproductive, might a f f o r d  no 

evidence as t o  the produc t iv i t y  o f  other por t ions o f  the leased premises 

o r  even provide valuable evidence as t o  the loca t ion  o f  such deposits. 

I n  such a case the lessee might wish t o  r e t a i n  h i s  r i g h t s  notwith5,tanding 
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the dry hole. Since the delay rental clause was ordinarily expressed 

only i n  terms of deferring the obligation t o  commence the in i t ia l  well , 
once a well was drilled, the implied obligation to explore the premises 

would seem to dictate that i f  the lessee wished to preserve his rights 

he would have to  continue to explore the premises by promptly commencing 

the d r i l l i n g  of additional wells, although a contrary view was also 

reasonably arguable. Consequently, most forms now contain provisions 

g iv ing  the lessee who drills an unsuccessful well dur ing  the primary 

term several options. Me may resume payment of the delay rentals for 

the privilege of maintaining the lease u n t i l  he again drills; he may be 

given a brief period, usually sixty t o  ninety days to commence the 

d r i l l i n g  of a subsequent well ; or he may do nothing and the lease will 

simply terminate. 

3 

A second source of difficulty existed i f  a well was being d r i l l e d  

a t  the end of the primary term or had been successfully completed 

b u t  was not actually producing. Under the l i t e ra l  terms of the 

habendum cl ause the 1 ease would termi nate . T h i s  was particularly 

aggravated i n  the case of gas since i t  is not uncomnon for a we1 1 to 

be successful l y  completed i n a gas reservoir under ci rcumstances where 

the production from a single well was inadequate t o  justify construction 

of a pipeline t o  transport the gas and actual production would have 

to await completion of additional wells i n  the reservoir or  where the 

construction of the pipeline might  take an extended period and not 

be completed u n t i l  a f ter  the primary term expired. The problem 

was not as cri t ical  i n  the case of o i l  since i t  can ordinarily 

be turned in to  tanks and trucked o r  somehow transported away from the 

premises on very short notice. T h i s  problem was remedied by the 
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addi ti on of prov i  sions extendi ng the 1 ease i f the 1 essee i s d r i  11 i ng 

a t  the end o f  the primary term and o f  "shut i n  roya l t y "  clauses which 

permit the continuance o f  the lease a f te r  the end o f  the primary term 

by the making o f  payments t o  the lessor so long as there i s  a wel l  

located upon the premises capable o f  producing gas i n  paying quanti t i e s  

but  which i s  shut i n  f o r  lack o f  a market o r  other reasons. 

the nature o f  the payments under the "shut i n "  clauses i s  not always 

c l e a r l y  characterized. They are sometimes re fe r red  t o  as renta ls  and 

sometimes as payments i n  l i e u  o f  production royal t ies.  This raises 

questions as t o  who i s  e n t i t l e d  t o  receive the payments as between a 

r o y a l t y  Owner and the mineral owner o r  landowner. 

wel l  i s  considered t o  be "producing" w i t h i n  the terms o f  the lease f o r  

other purposes i s  sometimes unclear. 

be continued i n d e f i n i t e l y  a question may e x i s t  as t o  whether the term 

o f  the lease i s  d e f i n i t e  enough t o  meet the requirements o f  law. 

1 
Unfortunately, 

4 
Also, whether the 

5 
Final ly ,  i f  such payments can 

F i n a l l y  a problem existed w i th  habendum clause which implies the 

term o f  the lease ends when production i n  paying quant i t ies  ceases. 

a wel l  ceased t o  produce f o r  mechanical o r  cther reasons o r  i f  the 

p a r t i c u l a r  formation i n  which i t  was completed became exhausted the 

l i t e r a l  terms o f  the habendum clause would work a termination o f  the 

lease even though the lessee might promptly and d i l i g e n t l y  restore 
6 

production by reworking , deepening o r  other simi 1 a r  a c t i v i t i e s .  

Accordingly , most leases now contain provisions which permit the 

extension of the term f o r  a per iod a f t e r  production ceases during 

which the lessee may comnence operations t o  restore the production. 

These periods are customarily qu i te  b r i e f  - s i x t y  t o  ninety days 

being the nom. 

If 
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The provisions of the modern o i l  and gas lease brought about 

by these problems can be perhaps best i l l u s t r a t e d  by those contained 

i n  one lease from which i s  widely used i n  South Louisiana: 

4. P r i o r  t o  the time t h a t  o i l ,  gas o r  some other mineral 
i s  being produced f r o m  the 1 eased land o r  land pooled therewith 
(or w i t h  any p a r t  thereof), Lessee may maintain the r i g h t s  granted 
during and a f t e r  the primary term by carry ing on operations on 
sa id lands o r  land pooled therewith (o r  w i th  any p a r t  thereof) 
wi thout the lapse o f  more than n ine ty  (90) days between abandonment 
o f  work on one wel l  and the comnencement o f  operations f o r  d r i l l i n g  
o r  reworking another; and during the primary term such operations 
may be discontinued and the r i g h t s  granted maintained by commencing 
o r  resuming ren ta l  payments, by paying within n ine ty  (90) days from 
the discontinuance o f  operations (regardless o f  the f i x e d  ren ta l  
paying date) the proport ion o f  the f i x e d  yea r l y  ren ta l  t h a t  the 
number of days between the end of said ninety (90) days and the 
next ensuing ren ta l  paying date o r  the exp i ra t i on  o f  the primary 
term bears t o  the twelve months' period; but, i f  said ninety (90) 
days should e x p i x  p r i o r  t o  the i n i t i a l  ren ta l  paying date o r  
during any year for  which renta l  o r  other payment has been made, 
no ren ta l  sha l l  be due u n t i l  the next f ixed renta l  paying date, 
or, as the case may be, f o r  the balance o f  the l a s t  year o f  the 
primary term.". . . . 

6. A f t e r  the production o f  o i l ,  gas o r  any other mineral i n  
paying quant i t ies,  e i t h e r  on the leased premises o r  on lands 
pooled therewith (o r  w i t h  any p a r t  thereof),  the r i g h t s  granted 
s h a l l  be maintained i n  e f f e c t  during and a f t e r  the primary term 
and without the payment o f  the renta ls  hereinabove provided f o r  
so long as o i l ,  gas, o r  some other mineral i s  being produced i n  
paying quant i t ies .  It i s  provided, however, t h a t  i f , a f t e r  the 
production o f  o i l  , gas o r  other minerals i n  paying quanti t i e s ,  
the production thereof should cease from any cause, and Lessee 
i s  not then engaged i n  d r i l l i n g  o r  reworking operations, t h i s  
lease sha l l  terminate unless Lessee resumes o r  restores such 
production, o r  commences addi t ional  d r i l l i n g ,  reworking o r  
mining operations w i  t h i n  n ine ty  (90) days therea f te r  and continues 
such operations without the lapse o f  more than n ine ty  (90) days 
between abandonment o f  work on one wel l  and comnencement o f  
reworking operations o r  operations for  the d r i l l i n g  o f  another, 
i n  an e f f o r t  t o  restore production o f  o i l ,  gas o r  other minerals, 
o r  ( i f  during the primary term) commences o r  resumes the 
payment o f  renta ls  i n  the manner hereinabove provided f o r  i n  
connection w i th  the abandonment o f  wel ls d r i l l e d .  Lessee sha l l  
not  be required t o  produce more than one mineral, the production 
o f  any one mineral i n  paying quant i t ies  and wi th  reasonable 
d i l igence being s u f f i c i e n t  t o  maintain a l l  o f  Lessee's r i gh ts .  
I n  the event t h a t  any wel l  on the land o r  on property pooled 
therewith (o r  w i th  any p a r t  thereof),  i s  capable o f  producing 
gas o r  gaseous substances i n  paying quant i t ies  but  such minerals 
are not being produced, then Lessee's r i g h t s  may be maintained, 
i n  the absence of production o r  d r i l l i n g  operations, by commencing 
o r  resuming ren ta l  payments as hereinablve provided f o r  i n  
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connection w i t h  the abandonment o f  wel ls  d r i l l e d .  Should such 
condi t ions occur o r  e x i s t  a t  the end o f  o r  a f t e r  the primary 
term, o r  w i t h i n  n ine ty  (90) days p r i o r  t o  the exp i ra t ion  thereof,  
Lessee's r i g h t s  may be extended beyond and a f t e r  the primary t e r m  
by the commencement, resumption o r  continuance o f  such payments 
a t  the r a t e  and i n  the manner herein provided f o r  renta l  payments 
dur ing the primary term, and f o r  the purpose o f  computing and 
making such payments the exp i ra t ion  date o f  the primary term and 
each anniversary date thereof sha l l  be considered as a f i x e d  
ren ta l  paying date; provided, however, t ha t  i n  no event sha l l  
Lessee's r i g h t s  be sc extended by ren ta l  payments and without 
d r i l l i n g  operations o r  production o f  o i l ,  gas o r  some other 
mineral fo r  more than f i v e  consecutive years. 7 

The most s ign i f i can t  aspects o f  these provisions, other than 

t h e i r  complexity, i s  t ha t  the time given the lessee t o  act  a f t e r  a 

we l l  i s  d r i l l e d  o r  production ceases i s  qu i te  b r i e f  and the f a i l u r e  

t o  ac t  resu l t s  i n  the terminat ion o f  the lessee. 

The f a i l u r e  t o  pay delay renta ls  o r  t o  commence a wel l  has been 

viewed by the courts as a resolutory  condi t ion (o r  t o  use comnon law 
8 

condi t ion subsequent) t o  the lease. The r i g h t  t o  pay 

the opt ion o f  the lessee and h i s  f a i l u r e  t o  do e i t h e r  

termi no1 ogy , a 

o r  d r i l l  i s  a t  

has not  been v 

f o r f e i t u r e  but  

ewed as a breach o r  de fau l t  o f  the lease o r  even a 
9 

merely an e lec t i on  not  t o  continue it. Consequently, 

courts have been qu i te  technical  i n  t h e i r  app l i ca t ion  o f  the provisions, 

i n  substance holding t h a t  a l a t e  payment o r  f a i l u r e  t o  make a payment o r  

the commencement o f  a wel l  a f t e r  the date allowed i s  t o t a l l y  i n e f f e c t i v e  

wi thout  regard t o  whether the lessee intended t o  make the payment o r  d r i l l  

the wel l  and f a i l e d  t o  do so f o r  good reasons pract icably  beyond h i s  cont ro l .  

Furthermore, the f a i l u r e  t o  pay the ren ta ls  i n  the proper amount o r  

10 

t o  the proper person has also generally been held t o  be t o t a l l y  

ine f fec t i ve  although the more recent cases i n  Louisiana, a t  least ,  

have somewhat tempered t h i s  i n  cases where there was a good f a i t h  and 

del iberate attempt by the lessee t o  do so and the ,er ro r  was minor 

o r  inconsequential. However the courts have apparently considered i t  
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essent ia l  f o r  some act ion t o  have been ac tua l l y  and t ime ly  taken which i t  

could f i n d  t o  be a substant ia l  exercise o f  the e lec t ion  given the lessee 

before any d isc re t ion  could be exercised by them i n  dec lar ing the lease 

extended. 
11 

A very rea l  but  perhaps not so obvious, consequence o f  such a lease 

i s  t h a t  the lessee must es tab l i sh  and maintain qu i te  accurate and de ta i led  

records as t o  the ren ta ls  which he must pay and o f  the t ime and manner o f  

making such payments i f  he wishes t o  preserve h i s  r i gh ts .  

assignments, deaths, and other changes i n  the ownership must be c a r e f u l l y  

and r a p i d l y  sc ru t in ized  t o  determine the e f f e c t  they might have under the 

terms o f  the lease upon the payment o f  such renta ls .  

premises must be c a r e f u l l y  monitored and the e f fec t  which the comnencement 

o r  completion o f  a wel l  o r  the terminat ion o f  production may have upon 

the obl igat ions t o  make payments o r  comnence addi t ional  operations must 

be regu la r l y  and i n t e l l i g e n t l y  considered. Un i t i za t i on  and the mod i f i ca t ion  

o r  rev i s ion  o f  u n i t s  f requent ly  complicate the problems.12 The i n t r i c a t e  

provisions o f  such leases i n  the l i g h t  o f  the technical  requirements o f  

the law requi re a company o f  even modest s ize  t o  maintain a h igh l y  expert 

and sophist icated lease ren ta l  system supervised by knowledgeable and 

i n t e l l i g e n t  experts learned i n  the law o f  o i l  and gas. 

a s l i g h t  advantage t o  the o i l  and gas indust ry  i n  t h i s  system i n  t h a t  the 

terminat ion o f  a lease w i l l  occur automat ical ly by a f a i l u r e  t o  act. 

I f  ren ta ls  are high and a group o f  leases are dependent upon the success 

o f  the d r i l l i n g  o f  an ind iv idua l  wel l ,  the lessee may be cer ta in  t h a t  he 

w i l l  not  incur  the ob l iga t ion  t o  pay ren ta ls  on leases which may be 

worthless t o  him because he f a i l s  t o  formal ly  release them. On the 

whole, however, one suspects t h a t  if the indust ry  s ta r ted  today t o  

devise a lease the delay ren ta l  - " d r i l l  o r  pay" - approach would not  

be del i berate ly  adopted. 

Transfers, 

Operations on the 

There i s  admittedly 
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As appl ied t o  the geopressured resource the " d r i l l  o r  pay" approach 

If one assumes the geopressured resource may seems even less desirable. 

requi re  an extended time for  development and the maintenance o f  leases 

covering large areas o r  if there may be considerable periods where production 

may be in te r rup ted  - as where an e l e c t r i c  generating p lan t  i s  shut 

down f o r  repairs, the operators holding such leases might f i n d  i t  

qu i te  d i f f i c u l t  t o  maintain t h e i r  r igh ts .  A much simpler and less 

expensive approach would appear t o  be t o  provide for  the continuance 

of leases for  a f ixed term and extended periods i n  the absence o f  

actual phduction w i t h  a r i g h t  by the geopressured operator t o  release 

them a t  w i l l  bu t  ob l iga t ing  him t o  pay reasonable ren ta ls  when no 

production i s  occurring. The r i s k  o f  overlooking the release o f  a 

lease and incu r r i ng  the cont inuing ob l iga t ion  t o  make ren ta l  payments 

would probably be more than o f f s e t  by the added cost and expense o f  

maintaining the k ind  o f  survei l lance which i s  required t o  insure 

payment i s  proper ly and t imely  o f  delay ren ta ls  to prevent the inadvertant 

terminat ion o f  a lease. 

usually given t o  obtain and restore production may prove to be qu i te  

inappropr iate f o r  the geopressured resource. 

I n  any event the r e l a t i v e l y  b r i e f  periods 

B. Royalty Provisions 

The other d i s t i n c t i v e  feature o f  the o i l  and gas lease i s  found 

i n  i t s  roya l t y  provisions. These have two aspects which r e f l e c t  

charac ter is t i cs  o f  the o i l  and gas indust ry  which d i f f e r  g rea t ly  from 

other  mining o r  ex t rac t i ve  ventures. The f i r s t  i s  the r e l a t i v e l y  

high r a t e  o f  roya l t y  one encounters and the second i s  i n  the very 

simple provis ions f o r  determining the base against which the roya l t y  

i s  t o  be calculated. The roya l ty  i n  most instances i s  st?& J t o  be 
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a f rac t iona l  pa r t  o f  the product i t s e l f  o r  a f rac t iona l  p a r t  o f  the 

market value o f  the product. 

1. The Amount o f  the Royalty 

For many years a one-eighth roya l t y  on o i l  and gas was so customarily 

s t ipu la ted  tha t  the indust ry  and even the courts sometime acted as i f  there 

were some pos i t i ve  requirement o f  law t h a t  i t  be t h a t  f ract ion.  The 

"landowner's roya l ty "  was almost unconsciously assumed t o  be one-eighth. 

I n  recent years, and i n  Louisiana i n  par t i cu la r ,  roya l t i es  o f  one-sixth o r  

even one-fourth have been not  uncommon. I n  fact, i n  South Louisiana today 

a one-sixth roya l t y  would probably be considered as the most customary 

f r a c t i o n  i f  any p a r t i c u l a r  amount could be so considered a t  a l l .  On the 

other hand, i t  has been the authors' experience t h a t  i n  other ex t rac t i ve  

indus t r ies  roya l t i es  o f  one t o  f i v e  percent o f  the value o f  the minerals 

produced are probably the norm and roya l t i es  o f  the magnitude o f  those 

customary i n  the o i l  and gas industry are seldom encountered. 

13 

The most important f ac to r  accounting f o r  the h igh ra te  o f  o i l  and 

gas roya l t i es  i s  t h a t  the greatest r i s k  and expense o f  a venture o r d i n a r i l y  

occurs i n  the exploratory stage. While the f i nd ing  o f  comnercial deposits 

o f  other kinds o f  minerals may be no less expensive o r  time consuming, the 

r i s k  o f  success o r  f a i l u r e  i n  the o i l  and gas business i s  o r d i n a r i l y  assured 

upon the d r i l l i n g  and completion o f  a well .  

experience much greater r i s k  i n  developing and producing the mineral once a 

deposit i s  located. 

income i n  o i l  and gas production and i t  has only been i n  recent years 

tha t  one would i n ten t i ona l l y  seek t o  develop an o i l  and gas deposit 

which was thought t o  be o f  marginal p r o f i t a b i l i t y .  Furthermore, the 

custom o f  payinc substant ia l  ren ta ls  o f  any consequence during the 

Other indust r ies general ly 

Operating costs tend t o  be low i n  r e l a t i o n  t o  
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primary term o f  an o i l  and gas lease i s  o f  qu i te  recent vintage. 

For many years delay renta ls  were nominal i n  amount, one d o l l a r  per 

acre per year being qu i te  customary. The idea o f  paying minimum 

r o y a l t i e s  o r  ren ta l s  during the development o f  the deposit which i s  

c o m n  i n  other industr ies,  has never been considered necessary since 

i t  i s  assumed t h a t  once o i l  and gas i s  discovered production w i l l  begin 

almost imnediately. 

r i s e  to the necessity f o r  shut i n  payments i n  the case o f  gas wells. 

If one assumes a lease can be taken f o r  a f i x e d  i n i t i a l  cost, t h a t  

the r i s k  of the venture i s  i n  f i nd ing  the deposit, t h a t  u n t i l  i t  

i s  found the r i g h t s  can be held f o r  l i t t l e  o r  no addi t ional  expense 

and f i n a l l y  t h a t  a comnercial deposit, i f  discovered, w i l l  be the 

source of almost imnediate revenue e n t a i l i n g  r e l a t i v e l y  minor 

production costs a high r o y a l t y  can be j u s t i f i e d .  

sense o f  the word the lessor i n  such a case, by accepting small 

amounts u n t i l  production comnences and the success o f  the venture 

i s  assured i s  sharing i n  the r i s k s  o f  the venture and i s  e n t i t l e d  t o  

a proport ionately higher return. He w i l l  receive very l i t t l e  i f  h i s  

property i s  u l t ima te l y  proven t o  be nonproductive and the lessee's 

cap i ta l  investment i n  the venture as a r e s u l t  o f  the lease w i l l  be 

minimal u n t i l  i t s  p r o f i t a b i l i t y  i s  demonstrated. 

It w i l l  be recal led tha t  t h i s  assumption gave 

I n  one very rea l  

One might contrast  t h i s  wi th  the prac t ice  i n  the "hard" mining 

indust r ies where leases are seldom taken u n t i l  the existence of a 

p o t e n t i a l l y  commercial mineable deposit on the property i s  known 

and where, t o  prove the p r o f i t a b i l i t y  o f  such a deposit, extensive 

cap i ta l  costs must be incurred and a long period o f  development may be 

required even a f t e r  the i n i  ti a1 production begins. 

treatment and processing f a c i l i t i e s  may have t o  be constructed and 

Expensive 
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a r e l a t i v e l y  low re tu rn  upon the invested cap i ta l  may be encountered. 

Furthermore, production o f  most o f  these kinds o f  minerals has been 

qu i te  susceptible t o  economic factors  such as f luc tua t ions  i n  p r i ce  

and market demand. P ro f i t ab le  operations may become uneconomic f o r  

reasons t o t a l l y  beyond the contro l  o f  the operator and which are 

unpredictable a t  the time the operation i s  commenced. 

I n  summary, the o i l  and gas indust ry  i s  o r d i n a r i l y  not  p a r t i c u l a r l y  

cap i ta l  o r  labor  in tens ive i n  the development and production stages o f  the 

venture and the r i s k  and expense predominately occurs p r i o r  t o  the date 

production begins. 

and expense concentrated. i n  t h e i r  development and production phases and 

are much more cap i ta l  and labor  in tens ive during those periods. 

r o y a l t i e s  which can be j u s t i f i e d  under such condi t ions tend t o  be much 

smaller. A r o y a l t y  incurred before the success o f  a venture i s  assured, 

w i l l  have a magnified effect upon the economic appraisal o f  the venture 

under the t r a d i t i o n a l  cost  versus r a t e  o f  re tu rn  analysis used i n  evaluat ing 

po ten t ia l  cap i ta l  investments. 

Other mining ventures tend t o  have the greatest  r i s k  

The 

I f  one analyzes the geopressured resource and the r i s k s  i t  

e n t a i l s  i t  would appear t h a t  serious questions can be ra ised as t o  

the appropriateness o f  roya l t i es  i n  the range o f  those customarily 

provided f o r  i n  o i l  and gas ventures, even as t o  the methane contained 

i n  the geopressured waters. Locating a potent i  a1 geopressured 

reservo i r  does not  appear t o  o f f e r  the same degree o f  uncertainty 

o r  r i s k  as i s  the case o f  o i l  and gas. 

present ly underwri t ing research designed t o  locate and def ine 

potent i  a1 geopressured reservoi r s  which may be capable o f  

p r o f i t a b l e  development. On the other hand, present s ta te  o f  

The Department o f  Energy i s  
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knowledge about the resource and the problems o f  i t s  development 

tend to indicate that substantially greater risks may be involved 

i n  i t s  development and production than is i n  the czse w i t h  o i l  and 

gas. 

Some of these risks are already apparent, although to precisely 

determine their significance one will have to  await further technological 

assessment of the factors g i v i n g  r i se  to them. Among the most important 

‘of these are tt-e following: The f i r s t  is  the amount o f  methane which may 

t ~ ?  -.ontained i n  the water. The presence or absence of substantial quantities 

:f methane i n  a particular reservoir; whether i t  is disseminated throughout 

the water or is  trapped i n  particular areas and what effect  the lowering of 

the reservoir pressure may have upon the abi l i ty  to produce i t  over the l i f e  

of the deposit are a l l  matters which may be cr i t ical  to  the economic success 

of the venture. 

deliver the large quantit es of water which may be required over many years 

must be assured. Thirdly whether a well i n  such a reservoir will be 

capable of delivering and sustaining over a long period production o f  

water a t  rates upwards of several thousand barrels per day must be 

determined. Fourthly, whether available equipment will be satisfactory 

for the long term handling of large quantities of hot, h i g h  pressured and 

perhaps highly mineralized water may be c r i t i ca l .  

subsidence to the surface will occur as a result  of the extraction of the 

geopressured f l u i d  may be cr i t ical  to  i ts  success b u t  may not be determinable 

u n t i l  a f ter  production has been underway for  a considerable period. 

the potential reservoirs l i e  under low coastal areas where even a modest 

se t t l  i n g  of the surface may produce totally unacceptable environmental 

effects. 

Secondly the size of a reservoir and i t s  ab i l i ty  to 

Fif thly,  whether substantial 

Many of 

F i n a l l y ,  a satisfactory method of disposing of the  water a f te r  
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i t  has been used must be devised. It i s  doubtful  i n  most cases t h a t  

any method o f  surface disposal w i l l  prove sa t i s fac to ry  although i n  

some areas i n j e c t i o n  i n t o  deep g u l f  waters may be feasible.  The 

temperature and amount o f  so l ids  i n  the water o f  course w i l l  be 

c r i t i c a l  t o  such a determination. I f  subsurface disposal i s  required 

formations which w i l l  accept large quant i t ies  o f  f l u i d  a t  h igh rates 

o f  i n j e c t i o n  wi thout  undue pressure requirements over a long per iod 

and without adverse consequences t o  f resh water acqui fers o r  e x i s t i n g  

pools c f  hydrocarbons w i l l  be required. 

then perhaps r e i n j e c t i o n  i n t o  the reservo i r  from which the water was 

produced may be feasible. 

prove t o  be p r o h i b i t i v e  and t h i s  may have t o  be determined. 

I f  only  the methane i s  valuable 

The cost o f  such in jec t i on ,  however, may 

Aside from the question o f  whether methane i s  present i n  substant ia l  

amounts, i t  i s  doubtful t ha t  s u f f i c i e n t  data can be accumulated t o  a r r i v e  

a t  a reasonably sa t is fac to ry  determination o f  these matters wi thout some 

extended per iod o f  prel iminary operation o r  t es t i ng  o f  a p a r t i c u l a r  

s i t e  and even then considerable residual  r i s k  o f  e r r o r  o r  uncertainty 

as t o  these fac to rs  may remain. 

progresses general ly i t  i s  of course probable tha t  the data accumulated 

from developed reservoirs w i l l  permit more i n t e l l i g e n t  and rap id  appraisal 

of these factors  as they may apply t o  newly discovered reservoirs.  

i s  un l i ke ly ,  however, t ha t  such informat ion w i l l  be read i l y  t rans latab le 

from one reservo i r  t o  another wi thout extensive data being gathered from 

the po ten t ia l  reservo i r  and i t  i s  not  un l i ke l y  t h a t  an extended per iod 

o f  t es t i ng  o r  demonstrative operation on a smaller scale than i s  

optimumly desired may be required i n  many instances. 

As the development o f  the resource 

It 
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I f  these assumptions are cor rec t  i t  would also appear t h a t  a 

developer who undertakes such data gathering o r  t es t i ng  w i l l  i n  

substance be assuming much o f  the r i s k  o f  proving the economic 

po ten t ia l  of the e n t i r e  reservoir .  I n  deciding whether t o  take 

those r i s k s  the developer w i l l  unloubtedly weigh t h e i r  cost  against  

the benef i ts  expected t o  d i r e c t l y  accrue from t h a t  p a r t  o f  the 

reservo i r  he controls.  

engineers o r  geologists t o  p red ic t  such things as reservo i r  l i f e ;  

the capab i l i t y  o f  wel ls  t o  de l i ve r  t o  deplet ion wi thout  expensive 

reworking o r  s t imu la t ion  procedures; the lack o f  unacceptable 

subsi (4 &e, and the ef fect iveness and expense o f  d i  spusa; prcrcedures , 
i t  f u n l i k e l y  the r i s k s  inherent i n  them w i l l  be determinable w i t h  

thc same degree o f  ce r ta in t y  as soon as i s  the case with an o i l  and 

gas reservo i r .  Accordingly, the r a t e  a t  which the i n i t i a l  development 

costs can be recovered and the magnitude o f  those costs may we l l  be 

c r i t i c a l  t o  the wi l l ingness o f  the investor  t o  r i s k  h i s  cap i ta l .  A 

large roya l t y  payable dur ing production bu t  before these matters are 

s a t i s f a c t o r i l y  determined w i l l  have a d i r e c t  and detr imental e f f e c t  upon 

the economic evaluat ion o f  the venture. Such considerations appear more 

important i f  the heat and pressure o f  the waters are t o  be ser ious ly  

explo i ted as a source o f  energy than w i l l  be the case i f  production of 

methane i s  the primary goal. The investment i n  the l a t t e r  instance w i l l  

essent ia l l y  be l i m i t e d  t o  production and disposal f a c i l i t i e s  and w i l l  be 

recoverable out  o f  the production from an ind iv idua l  wel l .  On the other 

hand, any large scale use o f  the geopressured heat and pressure i f  i t  requires 

mu1 ti p l  e we1 1 s and extensive surface f a c i  1 i t i e s  may requi r e  assurance 

t h a t  several wel ls  w i l l  be avai lab le t o  support t h e i r  cost. 

Furthermore, despi te the best e f f o r t s  o f  

That is  t o  say i f  one i s  looking t o  the methane i n  the water as 

a source f o r  the re tu rn  o f  h i s  investment, the economic v i a b i l i t y  o f  
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the prospect w i l l ,  l i k e  an o 

t o  the success o r  f a i l u r e  o f  

1 o r  gas 

an i n d i v  

we1 1 , be essent ia l l y  1 i m i  ted  

dual wel l  and except f o r  the 

economies which may be rea l ized by the common operation o f  several 

such wel ls  o r  o f  the disposal , gathering o r  separation f a c i l i t i e s  

o r  the necessity f o r  a minimal amount o f  production t o  j u s t i f y  

construct ion o f  p ipe l ine  o r  d i s t r i b u t i o n  f a c i l i t i e s ,  the r i s k s  w i l l  

be l a rge ly  based upon an appraisal o f  the success o r  f a i l u r e  o f  each 

ind iv idua l  wel l .  

i t s  i n a b i l i t y  t o  maintain the degree o f  production o r i g i n a l l y  

contemplated, whi le a f fec t i ng  the u l t imate p r o f i t a b i l i t y  o f  the 

development w i  11 not  d i  r e c t l y  a f fec t  the p r o f i  t ab i  1 i ty  o f  those we1 1 s 

which are proven t o  be successful o r  r e s u l t  i n  the loss o f  t h e i r  

Furthermore, the f a i l u r e  o f  a p a r t i c u l a r  wel l  o r  

investment. On the other hand, if one envisions the appropr iat ion 

o f  the heat and pressure from geopressured reservo i r  f o r  the generation 

o f  e l e c t r i c i t y  o r  the la rge  scale conversion o f  t h a t  heat and pressure 

i n t o  another useful form and i f  the f a c i l i t i e s  t o  accomplish t h i s  requi re  

the input  o f  a number o f  wel ls  then the i n a b i l i t y  t o  obtain the requ is i t e  

number o f  wells, or, more importantly, the premature f a i l u r e  o f  one o f  

them and the i n a b i l i t y  t o  restore i t  o r  another l i k e  i t  may render the 

e n t i r e  p ro jec t  valueless. 

roya l t y  which the lessee pays much more c r i t i c a l  t o  the success o f  h i s  

venture than i s  the case w i t h  o i l  and gas. 

2. The Method of Determining the Royalty. 

Determining a reasonable basis upon which t o  calculate a roya l t y  

A l l  of these factors may make the s ize  o f  the 

appears much tiiore d i f f i c u l t  i n  a geopressured lease than i s  the case 

w i th  o i l  and gas. 

o f  wdter which inay usual ly  be eas i l y  separated a t  the w e l l  head they a r e  

usual ly iiiarketable a t  the w e l l  i n  t h e i r  produced form. Only r a r e l y  does 

O i l  and gas a r e  fungib le  and except f o r  the ex t rac t ion  
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o i l  have t o  be processed and i f  i t  does i t  i s  usual ly done on a f ie ldwide 

basis. Gas may contain l i q u i d s  o r  heavier f rac t ions  such as butane, 

propane o r  pentane which should be removed from It and which involves 

a l i m i t e d  form o f  manufacturing. The process, however, i s  not complicated 

and the end products are usual ly  eas i l y  div ided and sold. Most modern 

leases provide for a cost  sharing arrangement as t o  such processing, 

basiqg the roya l t i es  payable upon the gas remaining a f t e r  the heavier 

hydrdcarbons have been extraclted and a percentage o f  the products 

extracted. Because o f  the nature of the products the modern o i l  and 

gas lease o r d i n a r i l y  provides t h a t  the roya l t y  payable t o  the lessor 

i s  a f ract ional  p a r t  of the product o r  o f  i t s  gross value. I n  those 

cases where the roya l t y  i s  s ta ted t o  be a f rac t iona l  p a r t  o f  the product 

i t s e l f  the lessor  i s  e n t i t l e d  t o  receive the product " i n  kind", and he 

i s  considered t o  be the actual Owner o f  t h a t  p a r t  o f  the o i l  o r  gas 

produced. 

d ispos i t ion.  The leases a lso o r d i n a r i l y  provide t h a t  i f  he f a i l s  t o  

do so (which i s  probably the case i n  the major i t y  o f  instances) the 

lessee may dispose o f  the product on such terms and condi t ions as he 

disposes o f  h i s  own. 

o r  gas i s  sold. The " i n  k ind" roya l t y  i s  probably most customary f o r  

o i l .  Royalt ies on gas f o r  pragmatic and h i s t o r i c  reasons usual ly  do not 

provide f o r  an " i n  k ind" payment but  are cast  i n  terms o f  a percentage 

o r  f r a c t i o n  o f  the "value" o f  the product a t  the wel l .  

s e l l s  the gas to a p ipe l ine  the value i s  usual ly  defined t o  be the p r i ce  

he receives. 

value o f  the gas i n  the f i e l d  o r  v i c i n i t y  i s  used as a base. There are 

usual ly  s u f f i c i e n t  sales by other par t ies  i n  a f i e l d  t o  make the 

determination o f  such value r e l a t i v e l y  simple. A few cases nvolving 

He may theo re t i ca l l y  make h i s  own arrangements f o r  i t s  

Under such a lease the roya l t y  i s  pa id when the o i l  

I f  the lessee 

I f  he takes i t  into h i s  own p ipe l ines then the market 
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isolated o r  peculiar situations have engendered difficulty and i n  

recent years the regulation of prices by the Federal Power Comnission 

has caused problems i n  determining how market value should be ascertained. 

On the whole, however, l i t t l e  difficulty has been experienced by the 

industry i n  determining the value of the product upon which royalties 

are t o  be calculated. 

The methane content of the geopressured waters should be susceptible 

of fa i r ly  easy valuation and a royalty based upon some fractional p a r t  

of the methane should create no more difficulty than i n  the case of 

ordinary gas and oil  leases. A variable royalty based upon the methane 

content of the water starting a t  modest rates and increasing as the 

methane content i t s e l f  increases may have some advantage to  the geopressured 

lessee. Such a royalty could make a considerable difference i n  the 

success o r  failure of the venture given the appropriate circumstances. 

More will be said about this i n  connection w i t h  the discussion which 

follows of  the royalty provisions of the model lease. 

If  one assumes t h a t  the heat and pressure of the geopressured waters 

are also going to  be utilized by the lessee for some useful purpose, 

unless the lessee i s  supplying the heat and pressure to a third person, 

considerable difficulty may be encountered i n  satisfactorily determining 

the basis upon which royalties should be calculated. 

determination of the royalty and the definition of the basis upon which 

i t  i s  t o  be calculated i n  a geopressured lease appear t o  present problems 

not present i n  the case of o i l  and gas leases and the matter shou ld  be 

carefully considered i n  devising a geopressured lease. 

In any event the 

I1 I .  THE GEOPRESSURED LEASE - A PROPOSED FORM. 

With these general comments the following form i s  se t  forth as a 

I t  will be noted that i t  does not adopt  model for  a geopressured lease. 
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the delay renta l ,  "d r i l l -o r -pay"  approach i n  o i l  and gas leases but 

instead contemplates a more d e f i n i t e  term, much greater freedom by the 

lessee t o  r e t a i n  the lease dur ing periods when no production i s  occuring 

and rn-lnimum ren ta ls  f o r  t h i s  p r iv i lege .  

acceptable t o  lessors who are used t o  deal ing w l th  o i l  and gas explorat ion 

Whether such a lease w i l l  be 

i s  a matter which cannot present ly be determined. 

w i th  such a lease i s  t ha t  i t s  form may appear strange t o  lessors who have 

One possible d i f f i c u l t y  

had experience w i th  o i l  and gas matters. This may make a lease more 

d i f f i c u l t  t o  negotiate and must be considered as a possible negative 

feature o f  it. 

are offered by the lessee w i l l  be subs tan t ia l l y  less than those customarily 

encountered i n  the o i l  and gas indust ry  then u t i l i z i n g  a lease form which 

On the other hand, i f  one assumes tha t  the roya l t i es  which 

has the super f i c i a l  appearance o f  a customary o i l  and gas lease may make 

i t  much more d i f f i c u l t  t o  convince the lessor  tha t  he should lease h i s  

lands f o r  what may appear t o  him t o  be a small roya l ty .  I f  the form o f  

the lease i s  d i f f e r e n t  and creates the appearance t h a t  the geopressured 

resource i s  i n  f a c t  not  the same as o i l  and gas and t h a t  i t  e n t a i l s  

e n t i  r e l y  d i f f e r e n t  considerations, i t  may enhance the probabi 1 i ty t h a t  

the lessor  can be convinced t h a t  he should not Pecei ve royal  t i e s  o f  

the same magnitude. 

when one ac tua l l y  attempts t o  negot iate leases i n  the f i e l d  cannot now 

be de termi ned . 

Whether e i t h e r  o f  these factors  w i l l  be relevant 
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GEOTHERMAL LEASE 

T h i s  agreement entered into and effective on the day 
b y  and between - o f  19 

h e r e i n a f t e r  s imp ly  referred to  a s  "Lessor" (whether one or more) 
and 
h e r e i n a f t e r  simp1 y referred to  a s  "Lessee" 

Lessor, i n  c o n s i d e r a t i o n  of  the sum o f  
m l l a r s  ($ ), r e c e i p t  of which i s  acknowledged, and o f  
the other benefits h e r e a f t e r  s t i p u l a t e d ,  leases the l a n d s  h e r e a f t e r  
descr ibed  to  Lessee for  the purposes  and upon the terms and conditions 
h e r e a f t e r  set forth. 

This clause requires l i t t l e  comnent. One caveat should be noted. 

The lease contemplates, as do most modern mining leases, t ha t  the 

lessee may release and abandon the premises a t  any time. 

8.04 hereafter). 

i s  paid t o  the lessor  f o r  the lease such a release clause may wel l  

pactum'' on the p a r t  o f  the 

(See A r t i c l e  

Unless some "bonus" o r  i n i t i a l  cash consideration 

cause the lease t o  cons t i tu te  a "nudum 

lessee. This would i n  t u r n  cast  doubt 

and might permit him t o  repudiate the 

m i  n i  ng operations were comnenced. 

upon whether the lessor  i s  bound 

ease a t  l e a s t  before actual 

Article 1: Purposes o f  The Lease:  

1.01 Lessee s h a l l ,  w i t h  respect to  the l eased  premises ,  have 
the sole and e x c l u s i v e  r i g h t  t o  prospec t  f o r ,  deve lop ,  produce,  and 
r e t a i n  geothermal or geopressured waters  or other waters  found a t  
dep ths  of g r e a t e r  than  
and t o  use  and appropr ia te  such  waters  and the h e a t  and p r e s s u r e s  
thereof for any u s e f u l  purpose ,  and a l s o  t o  r e t a i n  and u s e  or 
d i s p o s e  of any subs tances  o f  any t y p e  or n a t u r e  i n c l u d i n g  pe tro leum,  
na tura l  gas or other hydrocarbons which may be found i n  s o l u t i o n  
i n  or ht- produced i n  a s s o c i a t i o n  w i t h  such waters .  

feet  below the s u r f a c e  o f  the e a r t h  
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1.02 There i s  excluded however from the r i g h t s  l eased  
the r i g h t  t o  produce and save  o i l ,  gas or other hydrocarbons 
which a r e  accumulated i n  reservoirs under the leased  premises  
and which may be econodcally produced i n  paying q u a n t i t i e s  
b y  conventional methods of product ion a t  the time of their 
d i s c o v e r y .  A l l  of the substances which may be produced and 
saved under the tenas of t h i s  l e a s e  are here in  r e f e r r e d  to  
a s  t h e  geopressured products .  

This i s  undoubtedly one o f  the most d i f f i c u l t  and perhaps unsat isfactory 

clauses t o  d r a f t  i n  l i g h t  o f  the possible existence o f  methane i n  the water. 

U n t i l  more i s  known o f  the nature and occurrence of methane and the e f fec t  

of the withdrawal of water i n  large amounts from the gropressured aqu i fe r  

one cannot be ce r ta in  as t o  whether the hydrocarbons w i l l  be i n  so lut ion 

o r  may be found i n  d isc re te  accumulations. There i s  a p o s s i b i l i t y  t h a t  

the methane may run the gamut f r o m  t h a t  which i s  e n t i r e l y  i n  so lu t i on  

t o  accumulations i n  pockets o r  reservoirs w i t h  a l i t t l e  o r  no water. 

The lessor  w i l l  probably be unw i l l i ng  the lease h i s  land f o r  the low 

r o y a l t i e s  which one must assume w i l l  be ca r r i ed  by the geopressured 

lease i f  he believes the lessee may ac tua l l y  encounter o i l  o r  gas i n  

reservoi r s  capable o f  being produced i n  paying quanti t i e s  by conventional 

techniques. A t  the same t ime ,  i t  may develop t h a t  the di f ference between 

geopressured methane and ordinary gas reservoirs i s  bu t  one o f  degree 

and any attempt t o  draw the l i n e  between the two i n  such a case i s  bound 

t o  be unsatisfactory. 

t o  consider adopting a s l i d i n g  scale r o y a l t y  on methane based upon the 

r a t i o  o f  gas t o  water. 

aqu i fe r  i s  known and capable o f  r e l a t i v e l y  easy d e f i n i t i o n  a be t te r  

approach might be t o  s p e c i f i c a l l y  lease the s t ruc tu re  o r  formation i n  

which the geopressured waters are found may be found f o r  what ever 

values they may contain. An a l te rna t i ve  clause using t h i s  approach 

would be as fo l l ows ;  

For t h i s  reason the geopressured developer may wish 

I f  the l oca t i on  o f  the prospective geopressured 
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Article 1.01 ( A l t e r n a t e  Provision) 

1.01 Lessee shall have the sole and exclusive r i g h t  to  
prospec t  for ,  develop,  produce and r e t a i n  a l l  geopressured 
or other water s ,  oi l  and gas or other hydrocarbons,  s a l t ,  
su lphur  or any other u s e f u l  substance or mineral of any 
type or n a t u r e  of present or f u t u r e  va lue  which may occur 
n a t u r a l l y  i n  or a s  a p a r t  o f  the land described h e r e a f t e r  
a s  the leased premises  and wh ich  may be found or produced 
f rom under such  lands  between the f o l l o w i n g  dep ths  or f rom 
the f o l l o w i n g  format ions  t o  w i t :  

Whether such an approach i s  v iab le i s  d i f f i c u l t  t o  t e l l .  It also 

presupposes t h a t  one w i  11 know, w i t h i n  reasonable 1 i m i  ts ,  what formations 

o r  s t r a t a  may contain the geopressured waters. 

1.03 Lessee i s  a l s o  granted the r i g h t  t o  u s e  the leased 
premises  for  any purpose incidental t o  or necessary  for the 
produc t ion ,  u t i l i z a t i o n  or disposition of  the geopressured 
products  from the leased premises or f rom other l a n d s  i n  the 
same area  or f i e l d  i n c l u d i n g ,  s p e c i f i c a l l y ,  the r i g h t  f rom 
t i m e  t o  t i m e  t o  conduct e x p l o r a t i o n  a c t i v i t i e s ,  d r i l l  w e l l s ,  
l a y  p i p e l i n e s ,  b u i l d  roads and cana l s ,  l o c a t e  r i g s ,  tanks, 
separa tors ,  compressors,  or other f a c i l i t i e s  necessary  or 
u s e f u l  t o  the development,  product ion ,  u t i l i z a t i o n  or disposition 
of  the geopressured products  produced f rom the l eased  premises  
or such  other lands .  

This clause i s  obviously indispensable for  j o i n t  o r  mu1 t i - lease 

operations. Several comnents are i n  order: 

1. I f  the lessor i s  a servitude owner he may not  possess the r i g h t  

t o  use the premises for operations on other lands nor t o  i n j e c t  waters 

produced from other lands. 

r i g h t s  (and most do not )  then he could not  lease them. 

binding upon the landowner as a matter of law such, as the one establ ished 

by the Comnissioner, would seem t o  be the only p rac t ica l  method o f  

cur ing the problem. 

I f  h i s  servitude does not grant these 

Un i t i za t i on  
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2. Although the terms o f  the lease are probably broad enough 

t o  permit: loca t fng  generating f a c i l i t i e s  o r  other f a c i l i t i e s  necessary 

t o  u t i l i z e  the geopressured waters on the premises, i t  i s  doubtful 

a lessee should r e l y  such k i g h t  t o  locate permanent f a c i l i t i e s  

upon the p rm ises  i f  they may be required f o r  production f r o m  other 

t racts .  The terminat ion o f  the lease becasue o f  the f a i l u r e  t o  

produce from the leased premises would cause termination o f  the 

a n c i l l a r y  r i g h t s  t o  use the surface under these clauses. A b e t t e r  

and more customary method o f  obtaining the r i g h t  t o  construct p lants 

or other permanent f a c i l i t i e s  which may have a use o r  value unconnected 

w i t h  the lands being leased i s  t o  do so by obtaining a separate 

%urface" lease of the land ra ther  than r e l y i n g  upon such a n c i l l a r y  

use clauses. 

1.04 Lessee may u t i l i z e  the l eased  premises to  d i s p o s e  of  
any was te  water  or other substances produced or obtained i n  the 
exercise of  the r i g h t s  granted under the terms of this lease, 
or der i ved  f r o m  other lands i n  the same area or f i e l d  b y  i n j e c t i n g  
such substanaes into the grvund, or b y  o therwise  d i spos ing  of  
t h e m  i n  any xmnner permi t ted  b y  law.  

The f i r s t  clause o f  t h i s  a r t i c l e  would undoubtedly be impl ied as 

a matter of law f r o m  the nature o f  the lease as would the r i g h t s  granted 

by the f i r s t  clause o f  the preceding A r t i c l e  1.03. Because o f  t h e i r  

importances however, i t was thought best t o  speci f i  cal  l y  incorporate 

them i n  the lease. The comnents t o  the preceding A r t i c l e  r e l a t i v e  t o  

operations on adjacent t r a c t  i n  the case o f  a mineral servitude and 

the dangers t o  other operations from the termination o f  the lease by 

cessation o f  production are equally appl icable t o  these provisions. 
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1.05 Lessor reserves the r i g h t  t o  u t i l i z e  the l e a s e d  
premises concurrent ly  w i t h  lessee for any purpose which does 
no t  impede, i n t e r f e r e  w i t h  or render unduly burdensome t h e  
r i g h t s  of the Lessee. 

The provis ions o f  t h i s  clause would also be impl ied by law but  as 

a matter o f  po l i cy  and good draftsmanship i t  was deemed best t o  expressly 

recognize t h e i r  existence i n  the lease. If the lessee desires t o  locate 

spec i f i c  f a c i l i t l e s  o r  i n  speci f ic  places t h a t  r i g h t  should be expressly 

added t o  t h i s  clause. 

constructed i n  ce r ta in  locations, such as near houses o r  other structures,  

t h i s  also should be so stated here. 

If the lessor does not  desire f a c i l i t i e s  t o  be 

Article 2 .  Lands Covered: 

2.01 The lands  l eased  are a s  f o l l o w s :  

The lands described (or so much thereof a s  may from t ime  
t o  time h e r e a f t e r  remain s u b j e c t  to  this l e a s e )  a r e  r e f e r r e d  
to  a s  t h e  "Leased Premises." 

The descr ip t ion o f  the lands leased i s  a matter o f  prime importance 

bu t  one which requires l i t t l e  comment. 

One c o m n  but  questionable pract ice i n  o i l  and gas leasing i s  t o  

always describe the r i g h t s  leased as being simply the land even i n  

cases where the lessor  i s  the owner o f  a servi tude o r  the owner o f  a 

undivided i n t e r e s t  i n  the land o r  the owner o f  land subject t o  out- 

standing mineral r igh ts ,  ra ther  than describing the i n te res t  ac tua l l y  

owned by the lessor. 

may be followed. 

This lease i s  w r i t t e n  so tha t  e i t he r  pract ice 

One reason f o r  the pract ice has been the almost 

universal custom o f  ignor ing the warranties impl ied i n  the lease where 

the lessor 's  t i t l e  proves to. be defect ive.  Courts i n  the past have 

been qu i te  re luc tan t  t o  impose upon lessors the f u l l  measure o f  
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responsibility such warranties might  technically imply, particularly 

i n  l i g h t  of the almost universal practice i n  the industry by lessors 

of carefully examining t i t l e s  to  the land before comnitting substantial 

sums to the d r i l l i n g  of a well. The Mineral Code modifies the implied 

warranties o f  a lessor and limits the amount recoverable by the lessee 

on such a case t o  the royalties and bonuses actually paid. T h i s  may 

have the effect of making claims on warranties much more prevalent 

and lessors should be much more careful i n  describing not only the 

extent of their  interest b u t  any burdens or limitations upon their  

t i t l e .  

2.02 I f  Lessee oms less than a f u l l  interest i n  the 
l eased  premises  or the r i g h t  t o  produce geopressured products  
from t h e m  or i f  such  r i g h t s  a r e  s u b j e c t  to  exis t ing 
s e r v i t u d e s ,  l e a s e s  or other burdens which w i l l  diminish 
Lessee's r i g h t s  t o  produce and appropr ia te  a l l  o f  the 
geopressured products  f r o m  the leased premises ,  this l e a s e  
shall f r o m  t i m e  t o  t i m e  cover and a f f e c t  the entire interest 
i n  the l a n d s  compris ing the leased premises  a s  such burdens 
or encumbrances a r e  ex t inguished  or removed f r o m  the land or 
i f  t h e y  become owned b y  Lessor, or Lessor's successors  and 
a s s i g n s  i n  any manner whether or not such lesser interest 
or burdens a r e  declared and this l e a s e  shall cover and a f f e c t  
a l l  rights now or h e r e a f t e r  owned or possessed b y  the Lessor 
or Lessors' successors  i n  t i t l e  t o  the l a n d s  descr ibed  a s  
compris ing the l eased  premises .  

Although the normal warranty o f  a lessor who describes his 

interest  is  being complete and unencumbered would prevent him from 

contesting the r i g h t  o f  the lessee t o  enjoy the benefit of any 

outstanding interests which may terminate o r  prescribe dur ing  the 

existence o f  the lease the Code i n  Article 145 expressly provides 

that such warranties do not affect successors i n  t i t l e  to  the lessor. 

Accordingly i f  a t  the time the lease is  taken there are outstanding 

mineral rights which prescribe or terminate af ter  the or iginal  lessor 
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has so ld the land, then despite any warranties t o  the contrary 

the lessee would only enjoy a lease over the i n t e r e s t  owned by 

the lessor before the sale. However A r t i c l e  145 provides tha t  

a lease may expressly s t i pu la te  t h a t  i t  w i l l  cover and a f f e c t  

any such r i g h t s  as may " rever t "  t o  the land during the existence 

o f  the lease and such a clause i s  binding upon subsequent t ransfers  

o f  the land. Hence the necessity f o r  t h i s  provis ion.  

2.03 I f  Lessor owns less than the entire interest i n  a l l  
or any portion of the leased premises or the mineral rights 
relating thereto which are leased hereunder (whether such 
lesser interest i s  herein specified or not) which diminish 
Lessee's r i g h t s  t o  produce and save the entire amount of 
geopressured products produced from the leased premises #en 
the rentals and royalties due w i t h  respect t h a t  part of the 
leased premises a s  t o  which such an interest i s  outstanding 
i n  others shall from time to  time be reduced proportionately 
to  reflect  the interest granted Lessee under this lease. I f  
there are any outstanding rights to  receive rentals, royalties 
or other non-operating charges against the property or r i g h t s  
leased hereunder such charges, whether declared or not shall 
be payable out of and directly reduce the amount of  rentals 
and royalties otherwise payable to  Lessor hereunder. The 
failure to  reduce rentals or royalties shal l  not af fect  
Lessee's r i g h t s  to thereafter reduce the same nor s h a l l  such 
reduction af fect  or l i m i t  lessor's warranties or the r i g h t s  
of  Lessee stipulated under Article 9 .  

This clause i s  deemed necessary f o r  obvious reasons. (See the comments 

t o  A r t i c l e  2.01). Most leases ac tua l l y  i n  current  use do not  d is t ingu ish  

between the e f f e c t  o f  outstanding mineral in te res ts  which should reduce 

the i n t e r e s t  o f  both the lessee and lessor  proport ionately and roya l t y  

o r  simi 1 a r  non-parti c i  p a t i  ng charges which normal l y  shoul d be a charge 

upon and reduce only the lessor 's  in te res t .  This clause attempts t o  

remedy the problem and express what i s  usual ly  intended by the terns 

o f  such provisions. 
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Article 3. Term: 

3.01 
d a t e  and,  unless sooner terminated under the term hereof, shall 
c o n t i n u e  u n t i l  a l l  of  the f o l l o w i n g  events have occurred:  

The term of this l e a s e  shall coazmnce on i t s  effective 

A. Ten years  has e lapsed  f r o m  the effective d a t e ;  

B .  Three years  has e lapsed  from the day on which 
any  geopressured produ&s are l a s t  produced 
under the tenus of the l e a s e  or the lessee 
has l a s t  engaged i n  opera t ions  on the l eased  
premises and; 

C. All wells capable  of producing geopressured 
produc t s  under the terms hereof but w h i c h  
are not be ing  so p d u c e d  for a n y  reason 
are f i n a l l y  plugged and abandoned. 

3.02 Notwi ths tanding  the p r o v i s i o n s  of Article 3.01 (C) 
i n  no event shall the term of  this lease continue for a 
period of more than ten conaecu&ive years w i thou t  a c t u a l  
o p e r a t i o n s  being conducted or a c t u a l  p roduc t ion  of  geopressured 
resources  having occurred under i t s  term. 

As noted i n  the general discussion o f  the lease above the form 

contemplates a longer f i x e d  term and a longer per iod i n  which the 

lessee may resume o r  restore production o r  conduct operations a f t e r  

cessation o f  production than i s  the case under the normal o i l  and gas 

lease. The term i s  stated negatively. 

a primary term o f  ten years. 

terminate u n t i l  three years has elapsed from the l a s t  day on which 

any operations have been conducted o r  production has occurred. If 

there are wel ls capable o f  producing the geopressured resource, the 

lease w i l l  continue i n d e f i n i t e l y  so long as ren ta l s  are paid, subject 

only t o  the over r id ing  provisions o f  a r t i c l e  2.02. Whether o r  not 

ten years i s  an adequate period w i t h i n  which t o  obtain leases covering 

a geopressured reservo i r  and t o  develop and obtain production i s  a 

It i n  substance provides f o r  

I n  no event, however w i l l  the lease 
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matter which must be carePttl ly considered. Obviously, i f  the methane 

content represents the predominant value i t  would not  appear to be 

inord ina te ly  short.  

o f  a generating p lan t  t o  u t i l i z e  the resource's heat and energy a 

ten year l i m i t a t i o n  may present problems. A t  the present t ime 

A r t i c l e  115 o f  the mineral code would cause termination o f  the lease 

i n  accordance w i t h  the provisions of a r t i c l e  3.02 and i t  i s  not  

possible t o  contract  t o  the contrary. 

However, i f  one i s contemplati ng the construct ion 

The s t i p u l a t i o n  i n  A r t i c l e  5.01 for minimum annual ren ta ls  

should e l iminate necessity for  the complex and complicated provisions 

for  the commencement o f  addi t ional  wel ls  o r  the d r i l l i n g  o f  wel ls  

dur ing the primary term o r  a f t e r  completion which are o r d i n a r i l y  

found i n  an 051 and gas lease. 

3.03 T h e  term "operations" shall mean d r i l l i n g ,  reworking 
or other a c t i v i t i e s  conducted, i n  good f a i t h  under the term 
of the l e a s e ,  which a r e  reasonably designed or intended t o  
ob ta in  or restore production of a geopressured product f r o m  
the leased  premises whether or not  such a c t i v i t i e s  a re  s u c c e s s f u l .  

This d e f i n i t i o n  i s  perhaps not as spec i f i c  as those contained 

i n  o i l  and gas leases many o f  which also def ine the commencement o f  

operations w i t h  some precision. 

given the lessee t o  commence o r  resume operations under the provis ions 

o f  a r t i c l e  3.01 the exact date the operations begin o r  end are un l i ke l y  

t o  be as c r i t i c a l  and a more f l e x i b l e  and funct ional  d e f i n i t i o n  appears 

desirable. 

However, i n  view o f  the long per iod 
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3.04 I f  any  part o f  the l eased  premises  i s  u n i t i z e d ,  
the effect o f  the uni t  w e l l s  and any opera t ions  on the u n i t  
or any product ion  f rom such  unit  a l l o c a t e d  t o  the l eased  
premises  shall not be cons idered  i n  determining the t e r m  
of  t h i s  l e a s e  w i t h  respect t o  that portion o f  the premises 
outside the boundaries  o f  the unit and this l e a s e  s h a l l  
s e p a r a t e l y  t e rmina te  a s  t o  such  p o r t i o n  o f  the l e a s e d  
premises  o u t s i d e  o f  such  units when the conditions 
s p e c i f i e d  i n  Article 3.01 have o therwi se  occurred.  
uni t  i s  formed w h i l e  o p e r a t i o n s  are be ing  conducted,  
p d u c t h n  is occurr ing  or a shut- in-wel l  is l oca ted  on 
the leased premises  such opera t ions  or product ion  s h a l l  
be deemed t o  have terminated and the w e l l  shall be 
considered as no langer  capable  of producing geopressured 
produc t s  w i t h  respect to that portion of the l eased  
premises  o u t s i d e  the u n i t  boundaries a s  o f  the effective 
d a t e  o f  the unit .  

I f  a 

3.05 
w i t h  other l a n d s ,  opera t ions  on or product ion  f r o m  the 
unit ( to  the extent that l a t t e r  i s  a l l o c a t e d  to  the leased  
premises) and the u n i t  -11s located on such other l a n d s  
shall be deemed to be occurring on or f rom the l e a s e d  
premises and the w e l l  shall be deemed to be loca ted  upon 
the leased  premises, a s  the case may be, f r o m  and a f t e r  
the effective d a t e  of  such U n i t i z a t i o n ,  b u t  the effect  
thereof, for purposes  of determiring the t e r m  of the 
l e a s e  o n l y ,  
of  the leased premises a s  provided by the preceding  
article 3.04. 

I f  a n y  part  of the leased  premises  i s  u n i t i z e d  

s h a l l  be restricted to the unitized p o r t i o n  

3.06 The  p r o v i s i o n s  of article 3.04 and 3.05 shall not 
be deemed t o  effect  a division o f  the r i g h t s  and o b l i g a t i o n s  
of  this lease unless and unt i l  such  time a s  the term of  the 
lease may expire a s  to a portion o f  the l eased  premises 
a s  a r e s u l t  o f  such  provisions. 

The provisions o f  a r t i c l e  3.04 through 3.06 s t ipu la te  what i s  i n  

substance a modified form o f  the "Pugh clause" which has been widely 

adopted i n  the o i l  and gas industry t o  regulate the implied obligations 

t o  explore o r  develop premises i n  the context o f  un i t i za t ion .  

substance these provisions l i m i t ,  f o r  the purposes o f  calculat ing the  

I n  

term of the lease, the e f fec t  o f  u n i t  operations to those portions of 
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the leased premises which are included w i t h i n  the uni ts .  They 

could present some d i f f i c u l t y  if the u n i t s  are formed before wel ls 

are d r i l l e d  on the leased premises near the end o f  the primary 

term.- On the whole however the long term contemplated by t h i s  

lease and the period of time given t o  maintain the lease a f t e r  

operations have terminated o r  production has ceased should render 

them sat isfactory.  Lessors almost i nva r iab l y  would and should 

ob jec t  t o  any lease which permits the i n d e f i n i t e  o r  perpetual 

maintenance o f  por t ions  o f  a lease which are not  proven t o  be productive. 

3.07 Operat ions on a u n i t  comprising a l l  or a n y  p a r t  
of the l e a s e d  premises;  production f m m  such  a u n i t  t o  
the extent it i s  a l l o c a t e d  to  the leased premises  by the 
terms of the order or agreement c r e a t i n g  the u n i t ,  and a l l  
w e l l s  l o c a t e d  upon such  a unit shall be deemed t o  have 
occurred on or f rom the l eased  premises or be l oca ted  on 
the leased premises, as the case  may be, for a l l  purposes 
of  the l e a s e  except t o  the extent the effect thereof i s  
expressly l i m i t e d  b y  Article 3.04.  

Although not  d i r e c t l y  r e l a t i n g  t o  the term o f  the lease t h i s  

a r t i c l e  provides what the law probably impl ies;  operations on a 

u n i t  whether o r  not conducted on the leased premises should be 

considered as being equivalent t o  operations on the leased premises 

and any production from such u n i t  should be considered t o  be 

occurring from the leased premises t o  the extent i t  i s  a1 located 

t o  the leased premises. 

Article 4 .  Product ion R o y a l t i e s :  

4.01 The fo l lowing  r o y a l t i e s  shall be payable  to  Lessor 
w i t h  respect ts  geopressured produc t s  produced and saved f r o m  
the leased premises or a l l o c a t e d  thereto f r o m  units comprised 
o f  a p a r t  o f  l e a s e d  premises: 



A. 

B .  

c. 

D. 

of  the amount a c t u a l l y  received b y  the 
Lessee f rom the s a l e  or u s e  of  the geopressured 
water ,  or the h e a t ,  p res sure  or other sensible energy  
conta ined  i n  such  water  a t  the point o f  s a l e  or 
u t i l i z a t i o n .  

The  propor t ions  set forth below of  the amount a c t u a l l y  
received b y  Lessee f rom the s a l e  or other disposition 
o f  methane, na tura l  gas or other hydrocarbons exis t ing 
i n  gaseous form i n  the reservoir or format ion  p r i o r  
to  produc t ion  ( a l l  herein c a l l e d  "methane") a c t u a l 1  y 
produced and saved f r o m  or a l l o c a t e d  t o  the l eased  
premises .  W h e n  the average methane content of the 
geopressured wa ter s  i s :  

less than c u b i c  feet per b a r r e l  o f  
water  the r o y a l t y  shall be ; 

a t  l e a s t  cubic feet per barre l  o f  
water  b u t  less than c u b i c  feet  per 
b a r r e l  of water  the r o y a l t y  shall be I 

a t  l e a s t  c u b i c  feet per b a r r e l  o f  
water  b u t  less than c u b i c  f ee t  per 
b a r r e l  o f  water  the r o y a l t y  s h a l l  be I 

a t  l e a s t  cubic feet  per b a r r e l  o f  
water  b u t  less t h a  
b a r r e l  of  water  the r o y a l t y  shall be 

c u b i c  feet  per 

and ; 

c u b i c  feet or more per b a r r e l  of 
water  the r o y a l t y  shall be 

of the amount a c t u a l l y  received b y  lessee 
f rom the s a l e  or other d i s p o s i t i o n  of  hydrocarbons,  
e x c e p t  methane, produced and saved f r o m  or a l l o c a t e d  
t o  the l eased  premises; and 

of the amount a c t u a l l y  received b y  the 
lessee f r o m  the sale or other disposition o f  a l l  
other geopressured produc t s  produced and saved 
f r o m  or a l l o c a t e d  t o  the l eased  premises .  

4.02 The  "amount a c t u a l l y  received" b y  lessee for any 
geopressured product  for purposes  of  c a l c u l a t i n g  the r o y a l t y  
due hereunder s h a l l  be the ac tua l  p r i c e  paid  lessee for the 
geopressured product  i n  i t s  f irs t  marketable  form i n  or near  
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the f i e l d  i n  which i t  i s  produced and a f t e r  deduction of any 
charges,  costs, or o t h e r  amounts a c t u a l l y  deducted from or 
c r e d i t e d  by the purchaser agains t  the s t a t e d  p r i c e  whether 
i n  t h e  form of t ranspor ta t ion ,  t rea tment ,  processing or 
s i m i l a r  charges and n o t  otherwise accruing t o  the c r e d i t  
of lessee under the terms of the s a l e  or other arrangements 
w i t h  the  purchaser or acquirer  for s a l e  or use of the  
geopressured product .  

As mentioned i n  the general discussion of the lease these r o y a l t y  

provis ions are probably the most unsat is factory  o f  a1 1 those contained 

i n  the form. The basic concept adopted i s  t o  provide f o r  a f i x e d  

percentage royal  ty (based upon gross receipts)  o f  the amount t h a t  

the lessee may receive from the geopressured aspects o f  the  production 

and a f l uc tua t i ng  r o y a l t y  f o r  gaseous hydrocarbons p r 6 k e d  f r o m  the 

geopressured waters. The roya l t y  on o i l  o r  o ther  l i q u i d  hydrocarbons 

are separately calculated, p r imar i l y  on the theory t h a t  they w i l l  be 

minimal in-amount unless the production i s  occurr ing f r o m  something 

tha t  would c lose ly  r m m b l e  a conventional o i l  deposit. 

The exact parameters t o  be used i n  ca lcu la t ing  the r o y a l t i e s  and 

the amount o f  such r o y a l t i e s  i s  a matter which w i l l  be dependant upon 

the economic evaluat ion o f  the lessee as t o  what he can reasonably 

pay and i s  a matter of bargaining w i t h  the lessee. Consequently, the 

authors have not  a t  t h i s  t i m e  proposed any de f i n i t e  percentages which 

might be suggested for  ca lcu la t ing  the roya l t ies .  

admitted t h a t  the basic royal  ty provis ions contemplate the producer 

of the geopressured product w i l l  e i t h e r  s e l l  o r  dispose o f  i t  t o  some 

t h i r d  person. 

s i t u a t i o n  where such production i s  taken o r  u t i l i z e d  by the lessee, 

It must also be 

The provision5 of a r t i c l e  4.04 which fo l low deal w i t h  a 

If 

the lessee contemplates u t i l i z i n g  the heat and pressure f o r  h i s  purposes 
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an a l te rna t i ve  approach might be t o  make the roya l t y  dependant upon 

e i t h e r  the amount o f  e l e c t r i c i t y  generated (if such i s  the case) o r  

the energy content o f  the heat and water i f  the u t i l i z a t i o n  i s  f o r  

some other  purpose. It must be re i t e ra ted  t h a t  the unique nature o f  

the resource, the tremendous var iables which may be encountered i n  the 

type and nature o f  the energy which w i l l  be produced and the uses t o  

which i t  may be pu t  preclude i n  the judgment o f  the authors a t  leas t ,  

such standardizat ion o f  form as has occurred i n  o i l  and gas leaises. 

4.03 I f  lessee does not d i s p o s e  o f  the geopressured product  
or any p o r t i o n  thereof b u t  consumes or uses it either on or off 
the l e a s e d  premises for the genera t ion  o f  electricity; for  u s e  
i n  i t s  own p i p e l i n e s ;  a s  process  h e a t  and energy  for  power or 
for  a n y  other u s e f u l  purpose ( excep t  such a s  a r e  exc luded  from the 
r o y a l t y  b y  ArFicle 4.05) the r o y a l t y  payable  w i t h  respect to  such  
geopressured product  s h a l l  be c a l c u l a t e d  upon the market v a l u e  o f  
such  geopressured product  a t  i t s  point o f  u s e  or the t a k i n g  of  
it b y  lessee ibto lessee's p i p e l i n e s ,  trucks or other means for  
t r a n s p o r t a t i o n  away from the f i e l d  where it is produced. 

This a r t i c l e  attempts t o  deal wi,th the use o f  the geopressured 

resource by the lessee. Again i t  must be recognized t h a t  i t  i s  

l i k e l y  t o  be unsat isfactory i nso fa r  as the geopressured aspects o f  

the production i s  concerned and the authors would c e r t a i n l y  suggest 

t h a t  i n  such a case and p a r t i c u l a r l y  i f  the resource i s  t o  be used 

f o r  the generation of e l e c t r i c i t y ,  the r o y a l t i e s  must be much more 

c a r e f u l l y  speci f ied and the basis upon which they are ca lcu lated 

re la ted  i n  some manner t o  the energy contained i n  the water. 

4.04 Lessee s h a l l  i n s t a l l  and main ta in  measuring devices 
of  a t y p e  recognized i n  the i n d u s t r y  a s  b e i n g  s tandard or 
customary and s h a l l  opera te  and main ta in  them i n  accordance 
w i t h  recognized opera t ing  procedures  t o  measure the geopressured 
waters  hydrocarbons or other geopressured products  produced 
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under the term of t h i s  l e a s e  and determine the royal t ies  
p a y a b l e  hereunder. 
time t o  time b y  t h e  Louisiana Commissioner of Conservation 
or other regu la tory  agency having j u r i s d i c t i o n  over t h e  
production o f  geopressured prodac t s  from the l e a s e d  
premises  for the measuring and r e p o r t i n g  of such products  
shall be deemed to conform to  the requirements of this 
article. 

The methods and procedures prescr ibed  from 

These provisions may prove unsatisfactory i n  the authors opinion. 

Reference migh t  be made to the provisions customarily employed i n  

gas purchase contracts for  the determination of volume and quantity. 

Technical specifications as t o  the exact kind of metering devices 

that will be used, the per iod of time over which the royalties will 

be cqlculated, whether the methane content is to  be averaged over a 

monthly, quarterly or annual period and  so forth are matters which, 

a t  the pressnt time though not unimportant probably require 

considerably more information as t o  the nature and extent and 

production methods that will be used for the resource than is  

presently available. 

method o f  cal cul a t i  ng and determining the royal ty based on methane 

If greater s p s i f i c i t y  is desired i n  the 

content provisions of the k i n d  referred to could be easily inserted. 

A t  present i t  was t h o u g h t  best to leave these provisions intentionally 

vague and flexible b u t  to suggest that before a lease is  actually taken 

o r  utilized considerable t h o u g h t  be given t o  how the resource will be 

produced and what kinds of measuring and metering devices-will be 

practical and available. 

O u r  further problem which i s  not covered by this lease form is 

the method of alloccting back t o  the individual leases the revenues 

and production i f  a f ield wide u n i t  i s  formed for  losses i n  the 
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transportaLion gather ing o r  processing. For example i f  the resource 

i s  used f o r  the generation o f  e l e c t r i c i t y  and several we l ls  provide 

the i npu t  f o r  the p lan t  the amount of water u l t ima te l y  u t i l i z e d  may 

no t  f o r  p rac t i ca l  reasons be d i r e c t l y  traceable t o  the quant i t ies  

measured a t  the i nd i v idua l  wel ls.  

considered and planned fo r .  I n  a l l  l i k e l i h o o d  a sa t i s fac to ry  lease 

These matters should be c a r e f u l l y  

contemplatilng an extensive, mu1 t i - w e l l  development would requi re 

considerable amp l i f i ca t i on  o f  these matters. 

4.05 Product ion r o y a l t i e s  s h a l l  not be payable  w i t h  
respect t o  any geopressured product  w h i c h  i s  not a c t u a l l y  
saved and d i s p o s e d  o f  or consumed for  some u s e f u l  purpose 
nor w i t h  respect to  any geopressured product  which i s  l o s t ,  
used or consumed b y  lessee i n  the product ion  or process ing  
o f  the geopressured produc t s  or the disposition o f  waste  
produc t s  r e s u l t i n g  therefrom. 

4.06 All severance, produc t ion ,  s a l e s  or other t a x e s  
d i r e c t l y  a s ses sed  a g a i n s t  or measurable b y  the amount or 
va lue  o f  the geopressured produc t s  produced under the l e a s e  
( excep t  corpora te  f r a n c h i s e  t a x e s ;  f e d e r a l  and s t a t e  income 
t a x e s ;  u t i l i t y  t a x e s  and p r o p e r t y  t a x e s  levied upon the 
va lue  of the lessee's improvements) s h a l l  be chargeable  
a g a i n s t  Lessor and Lessee i n  the proportion of  their 
respective interests i n  the gross  proceeds f r o m  the 
disposition of  such  produc t s  a s  f i xed  b y  the product ion  
r o y a l t i e s  payable  w i t h  respect thereto and w i thou t  regard 
t o  the l e g a l  incidence of the t a x .  

This a r t i c l e  and the preceding one are designed t o  resolve questions 

t h a t  occasional ly occur w i t h  respect t o  the base against  which the 

r o y a l t i e s  are t o  be calculated. I n  the case o f  a r t i c l e  4.06 they arc 

ctestgml to iwre t h a t  any severance production o r  s i m i l a r  taxes 

assessed against  the resource i s  not  a l located by the s ta te  t o  e i t h e r  

the lessee o r  the lessor  but  i s  t reated as a reduct ion i n  the value 
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o f  the product against which the royalty base i s  computed. A t  the 

present time paragraph 4.06 would have no particular effect since 

all severance taxes in Louisiana are deemed to be pro-rated between 

the lessor, the lessee and other persons entitled to receive a share 

o f  the production from the leased premises. 

Article 5.  Minimum Rentals: 

5.01 I f  dur ing  any year ending on the anniversary of 
the effective date the produc t ion  royal t ies  w h i c h  have been 
p a i d  or are p a y a b l e  for product ion  occurr ing  dur ing  such  
year  under Article 4 f rom a n y  p a r t  o f  the leased premises 
do  not equal the sum of  dQllars per acre for 
each acre of the l e a s e d  premises ,  which amount i s  referred 
t o  a s  the minimum r e n t a l  amount, the lessee shall pay a s  
rental to the lessor a n  amount herein ( c a l l e d  the minimum 
renta l )  s u f f i c i e n t  t o  cause  the t o t a l  of the royalties 
and such  minimum rentals t o  equal  such  minimum rental 
amount. 

5.02 Minimum rental amount shall be pro-rated b y  area  
and t i m e  w i t h  respect to the leased premises or a n y  part 
thereof a s  to  which the lease has terminated or been cancelled 
or released during the year  for  which it i s  c a l c u l a t e d .  
minimum rentals, i f  a n y ,  r equ i red  t o  be paid  under Article 5.01 
shall be determined a f t e r  deduction of  all produc t ion  r o y a l t i e s  
p a y a b l e  under the lease from the minimum rental amount and- shall 
be due on the l a s t  day of period for which t h e y  are c a l c u l a t e d .  
They  shall be payable a t  the same. t i m e  and i n  the same manner 
a s  a n y  r o y a l t y  which would be due for the calendar  month 
f o l l o w i n g  the month i n  which the ann iver sary  d a t e  of  the l e a s e  
f a l l s ;  a n d s h a l l  accrue  t o  those persons entitled on the 
anniversary d a t e  t o  receive such  r e n t a l s  or, w i t h  respect 
t o  a n y  part of  the leased premises a s  t o  which this l e a s e  
has terminated dur ing  the calendar  year w i t h  respect to  which 
the minimum r e n t a l s  are c a l c u l a t e d  t o  those persons entitled 
to  receive the same on the d a t e  the lease t e rmina tes  w i t h  
respect t o  the portion of the l e a s e d  premises a s  t o  w h i c h  the 
lease has t erminated .  

T h e  

This article prcvides for the payment during any given lease 

year or portion thereof a minimum annual rental with credit being 

given for production royalties. It should be noted that such rentals 
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are no t  payable i n  advance b u t  are payable a t  the end o f  each annual 

period. Accorang ly  the bonus o r  i n i t i a l  cash considerat ion which i. i  

pa id t o  thc 

be i n  aad i t ld l i  t o  it. 

ssee  should not include the f i r s t  years ren ta l  and would 

It i s  o f  course possible t o  provide f o r  payment o f  ,..he ren ta ls  i n  

advance and ha t  c r e d i t  may be taken against  r o y a l t i e s  dur ing such 

year o r  dur ing succeeding years f o r  such renta ls .  It i s  customary 

i n  some extract :ve indus t r ies  t o  permit a per iod o f  several years 

against  which procuct ion r o y a l t i e s  may be c red i ted  t o  p r i o r  years 

ren ta ls .  I t  was f e l t ,  tak ing i n t o  account the prevalence o f  delay 

ren ta l s  i n  the o i l  and gas indust ry  and the customs p reva i l i ng  i n  the 

Gulf  Coast, t h a t  a guaranteed minimum annual ren ta l  f o r  each year 

dur ing which the lessee may hold the premises would be the most 

acceptable procedure :o fo l low.  

Any minimum ren ta l  i n  a lease which i s  terminable o r  which may 

be released as t o  p a r t  o f  the premises o r  where i t  i s  contemplated 

t h a t  the lessor  may convey o r  s e l l  f r ac t i ona l  par ts  o f  the minerals 

o r  royal  t i e s  requ i r  2s add i t iona l  provis ions regu la t ing  whether the 

ren ta l s  are tc ;  be pro-rated i n  the event o f  p a r t i a l  terminat ion as 

we l l  as f i : . ing a date f o r  determining who i s  e n t i t l e d  t o  receive 

them. The procedure adopted by A r t i c l e  5.02 i s  t o  pro-rate the ren ta l  

on an annual basis both as t o  area and time, so t h a t  f o r  example, i f  

one-half o f  the leased premises are released a f t e r  s i x  months o f  a 

year has elapsed the minimum ren ta l  amount would be reduced by one- 

h a l f  of the area f o r  one-half o f  the year f o r  a t o t a l  deduction o f  one- 

fourth. It should be fu r the r  noted t h a t  the lease provides a l l  production 

occurr ing f rom any p a r t  o f  the leased premises w i l l  be deducted from 

the minimum ren ta l  amount due f o r  a l l  o f  the leased premises. This 
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el iminates any question as t o  whether production from one t r a c t  should 

be credi ted against the minimum ren ta l  w i th  respect t o  another t r a c t  

i f  the ownership i s  d iv ided among separate lessors. The lease provides 

t h a t  the persons e n t i t l e d  as a matter of cont ract  t o  receive the 

minimum ren ta l  are those persons who would be e n t i t l e d  t o  receive them 

on the l a s t  day of the year i n  which such ren ta ls  become payable. 

Obviously, upon the sa le o r  o ther  d ispos i t ion  o f  the minerals o r  

any i n t e r e s t  there in  the s e l l e r  and buyer w i l l  be free t o  a l l oca te  

the economic e f f e c t  o f  such provis ions but  i t  was deemed essent ia l  

t h a t  some po in t  o f  t ime be f i x e d  t o  determine the i d e n t i t y  

of the persons e n t i t l e d  t o  receive the minimum ren ta ls  . 

Article 6 .  Payment of Amunts Due the Lessee 

6.01 A l l  rentals, royalties or other sums w h i c h  may be 
owed to  lessor under the terms of  #is lease may be p a i d  
by check or d r a f t  o f  lessee delivered to  or properly 
deposited i n  the mails addressed to  Lessor a t  the address 
(or addresses) given i n  article 6.02 below. 

I f  Lessor i s  more than one person the payment shall  be 
made to  the various parties hereto i n  the proportions set 
for# b y  each Lessor's name, subject however to  the 
provisions of  article 6.05. 

Lessee may continue to  make payment i n  the manner 
specified i n  this article until the same i s  d u l y  changed 
i n  accordance w i t h  the provisions of this lease not- 
withstanding any other actual or constructive notice 
by Lessee of  a change or modification i n  the rights of 
any person t o  receive such payments. 

6.02 The place of mailing payments due hereunder and 
the proportions i n  which each Lessor i s  to  be p a i d  (if 
there are more than one) shall be a s  follows: 

NAME ADDRESS PROPORTION 
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6.03 I f  any payment made hereunder i s  not accepted 
or i s  returned for  any reason when p r o p e r l y  ma i l ed  or 
delivered, Lessee shall be deemed to  have made the 
payment a t  the time and i n  the manner which would have 
occurred i f  the payment had been accepted or delivered. 
Lessee shall remain obligated to  pay or deposit the 
amounts due to  a new address or t o  the proper persons 
when it  has been supplied with proper evidence of  the 
r i g h t  t o  receive such payment or with a new address, as 
the case may be, i n  accordance with the terms o f  the 
lease. 

6.04 Lessor (or a n y  person or persons entitled to  
receive payment separately) may change the address for  
mailing or delivery o f  notices f r o m  t i m e  t o  t i m e  by 
delivering t o  Lessee a properly signed document identifying 
a new and proper mailing address. 

.,6.05 I f  Lessor i s  more than one person and the 
proportions i n  which payments are to  be made t o  each i s  
not specified herein, or i f  payments due Lessor or any 
o f  them become payable to  nwre than one person from t i m s  
t o  time hereafter and Lessee receives proper evidence 
thereof a s  provided herein, Lessee may nonetheless make 
such payments jointly to  a l l  persons entitled t o  receive 
them and mail or deliver such payment t o  any one o f  
them, unless Lessee a lso  receives a division or transfer 
order i n  a form customarily employed by Lessee properly 
executed by a l l  parties i n  interest specifying how such 
payments are t o  be d i v i d e d .  
t h a t  payments, which were formerly made to  one person or 
several persons j o i n t l y ,  be made t o  more than s i x  persons 
separately, Lessee may require the parties to  designate 
one person to  receive the payments or to  designate that 
such payments be divided i n  a manner as t o  require no more 
than six separate payments. 

I f  a n y  such order directs 

6.06 The designation herein of  the proportions i n  which 
payments are to  be divided or the execution o f  a division order 
or agreement b y  or among Lessors and other persons entitled 
to  receive rentals and royalties d i r e c t i n g  the manner i n  which 
payments are to  be divided or agreeing to  their allocation or 
apportionment whether or not it is i n  accordance with the 
ownership of  the premises and whether it i s  accepted b y  Lessee 
shall not be deemed t o  supersede or affect  the provisions 
of Article 6.07 or 7-01. 
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6.07 No change i n  ownership, s t a t u s  or i n  the person 
entitled to  receive payments hereunder shal l  a f fec t  the 
r i g h t  of Lessee to  deal w i t h  the person previously entitled 
to  receive such payments and the effectiveness o f  any 
payment made w i t h  respect to  this Lease shall be valid 
unless Lessee shal l  have been furnished proper and reliable 
evidence of such change including certified copies of  any 
act, order, judgment or decree evidencing the same. N c z  
shal l  any change i n  t.he method of payment or i n  the person 
entitled to  receive a payment be effective as to  Lessee 
( a t  i t s  option) until 45 d a y s  after Lessee has  been delivered 
proper and complete evidence of  such transfer or change i n  
the manner required b y  this Article 6 .  

6.08 Lessee may give any notices to ,  and may contract 
w i t h  the Lessor, or Lessor's successor's or assigns or any 
other persons having an interest i n  the leased premises, 
i n  a l l  respects concerning this lease or the leased premises 
so long as  such perstms are authorized t o  receive payments 
from Lessee under this Article 6 and the successors or 
assigns of  Lessor s h a l l  be deemed to have given plenary 
power and authority t o  such Lessee or successor to so 
act unt i l  the provisions of  this article have been f u l l y  
complied w i t h  i n  such a manner as t o  require lessee to  
make payments t o  them. A l l  notices required to  be given 
lessor under this lease may be mailed or delivered i n  
the same manner and w i t h  the same effectiveness as i s  
specified herein for the payment of rentals or royalties 
hereunder. 

6.09 Lessee or any purchaser o f  the geothermal products 
may also require Lessor, or any of them, or any other person 
entitled to  receive payment of rentals or royalties from 
time to  t i m e  t o  execute division orders i n  a form customarily 
employed b y  the Lessee or purchaser specifying or acknowledging 
the rentals or production royalties which person may from ti= 
to  t ime  be entitled to  receive from the leased premises. The 
execution of such a division order shall not be deemed t o  
d i m i n i s h  the warranties contained in  this Lease nor t o  preclude 
or estop Lessor or any other person signing the division order 
from thereafter asserting, a s  against any person other than 
the purchaser of the geopressured products relying upon such 
a division order and the lessee t h a t  any interest in  the leased 
premises or production therefrom i s  owned b y  them contrary to  
the terms of  the division order. 
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Under the law o f  Louisiana an instrument a f f e c t i n g  immovable 

property has no effect as t o  t h i r d  persons unless i t  i s  f i l e d  i n  

the proper conveyance records or mortgage records. 

f i l e d  i t  i s  e f fect ive as t o  t h i r d  persons wi thout  regard t o  whether 

o r  no t  they have actual  knowledge o f  it. 

i s  required t o  make cont inuing payments t o  h i s  lessor  cannot be 

expected t o  d a i l y  search the records t o  determine whether o r  not  

some conveyance o r  encumbrance may have been made o f  the lessor 's  

in te res t .  Consequently, a l l  modern o i l  and gas leases author ize 

the lessee t o  continue t o  deal w i th  the lessor  u n t i l  he i s  ac tua l l y  

n o t i f i e d  of a t rans fer  assignment o r  other a l iena t ion  o f  the r i g h t s .  

I n  view of the large amounts involved and the mul t i tude o f  

payments tha t  may be required from time t o  time a lease should a lso 

contain provis ions speci fy ing i n  considerable d e t a i l  the place and 

manner by which such payments are made. 

However, once 

Obviously, a lessee who 

It i s  customary i n  the o i l  and gas indust ry  t o  request t h a t  

lessors, roya l t y  owners o r  others also are e n t i t l e d  t o  recieve 

payments based upon production t o  execute d i v i s i o n  orders which 

i n  substance conf i rm o r  agree t o  the d i v i s i o n  o f  the amounts which 

are being paid and which i n  some cases speci fy  d e t a i l s  concerning 

p r i c e  of the product and the method by which such, payment i s  t o  be 

determined i n  areas where the lease may permit o f  some ambiguity. 

The provis ions o f  t h i s  a r t i c l e  recognize the r i g h t  o f  the lessee 

and the purchaser o f  the product t o  requi re  such d i v i s i o n  orders 

before payments are made. 

such a d i v i s i o n  order w i l l  be e f f e c t i v e  only as t o  the lessor  and 

purchaser who procures t h e i r  execution and wound not preclude a lessor  

from l a t e r  assert ing as t o  other par ts  on e r ro r  o r  mistake i n  i t . 

They a lso provide t h a t  the execution o f  
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The provis ions of A r t i c l e  6 a lso must be read i n  l i g h t  o f  

A r t i c l e  7 which provides t h a t  the leased premises sha l l  be dea l t  

w i t h  as an e n t i r e t y  and t h a t  a transfer o r  an assignment' by the 

lessor  o f  h i s  i n t e r e s t  i n  a po r t i on  of the leased premises does 

no t  requi re  the lessee t o  separately meter, account for, o r  

ca lcu la te  royal  t i e s  based upon geographi c consi dera t i  ons . It 

must a lso be no ted  t h a t  the cumulative e f f e c t  o f  A r t i c l e s  6 

and 7 i s  t o  make the d i v i s i o n  o f  the roya l t i es  among the various 

lessors a matter of agreement among them. The f a c t  t h a t  roya l t i es  

may be d iv ided among the lessors i n  a p a r t i c u l a r  manner would no t  

necessari ly permit the lessee t o  assume t h a t  he may deal exc lus ive ly  

w i th  any p a r t i c u l a r  lessor  on the assumption t h a t  such lessor 's  

r i g h t s  t o  the premises coincide w i  h h i s  i n t e r e s t  i n  the roya l t ies .  

I f  the lessor  assigns o r  t ransfers  a l l  o f  h i s  mineral i n t e r e s t  i n  a 

segregated p a r t  of the \eased prem ses subject t o  the lease and 

f u r t h e r  agrees t h a t  the transferee sha l l  be e n t i t l e d  t o  receive a 

ce r ta in  p a r t  o f  the royal  t i e s  o r  ren ta ls  the lessor  who assigned the 

r i g h t s  f o r  purposes of the lease may s t i l l  be a lessor  o f  the e n t i r e  

leased premises dependi ng upon h i s  agreement w i t h  the t ransferee 

and any transact ion deal ing w i t h  one segregated po r t i on  o f  the 

leased premises might o r  might not  be binding upon him depending 

upon h i s  underlying r i gh ts .  

mineral r i g h t s  t o  the south one h a l f  o f  the premises might a lso 

provide t h a t  the purchaser would be e n t i t l e d  t o  one h a l f  o f  the 

roya l t ies .  

would be in terpreted as conveying a l l  o f  the roya l t ies  from one 

h a l f  of the lands or one h a l f  o f  those from a l l  o f  the lands may 

For example a sale o f  a l l  o f  the 

Whether the agreement of the par t ies  t o  such a s t i p u l a t i o n  
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be doubtful. I n  short the presence o f  a r t i c l e  7 s tat ing that  

the lessee may deal with a l l  the part ies indistinguishably and 

without regard t o  the underlying ownership o f  the premises means 

t h a t  i f  he chooses t o  deal separately with them he w i l l  do so a t  

h is  p e r i l .  

Article 7 .  Ownership of the Leased Premises and Changes Therein: 

The leased premises shall be operated and dealt w i t h  a s  7.01 
an entirety whether or not Lessor i s  more than one person and 
w i t h o u t  regard t o  the ownership of  the premises or whether 
Lessor shall assign or transfer any interest i n  the leased premises 
or whether such premises are now owned or may hereafter become 
separately owned, Lessee shall not be obligated to  separately 
record or account for  production occurring from any part of the 
premises or to  protect any portion of the leased premises from 
drainage occurring on any other portion. 
provisions of this Article 7.01 and the provisions of  Article 6, 
Lessors may from t ime  t o  time divide or allocate i n  such manner 
a s  t h e y  deem proper, or m y  have agreed the rentals and royalties 
payable hereunder, b u t  such agreement b y  Lessors a s  to  the 
division or allocation of the mntals or royalties payable 
hereunder, whether or not accepted or agreed to b y  Lessee, 
shall be deemed to  m o d i f y  or af fec t  the provisions of this 
Article 7 .0? .  

Subject t o  the 

7.02 Subject t o  the provisions of  Article 7.01 the 
interests of Lessor may be freely assigned or transferred 
and a l l  provisions hereof shall inure to  the benefit of and 
bind the successors and assigns ( in whole or i n  part) of 
Lessor (whether such succession or assignment occurs by sale, 
inheritance, assignment, sub-lease, or otherwise), b u t  
regardless o f  any actual or cohstructive notice thereof, no 
change i n  the ownership o f  the land or any interest therein 
or change i n  the capacity or s ta tus  of  Lessor or a n y  other 
owner o f  r i g h t s  hereunder, whether resulting from sale or 
other transfer, inheritance, interdiction, emancipation, 
attainment o f  majority or otherwise, shall ,impose any 
additional burden on Lessee or affect  a n y  ocher the requirement 
or provisiom hereof including particularly those of Article 6 
relative to  the time and manner b y  wh ich  such changes may be 
made effective as t o  Lessee. 
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As noted i n  connection w i th  the comnents t o  A r t i c l e  6 t h i s  a r t i c l e  

provides t h a t  the land s h a l l  be d e a l t  w i t h  ind is t ingu ishab ly  wi thout 

regard to the underlying ownership o f  the lessors and t h a t  the lessee 

i s  not -  required t o  separately monitor the production o r  separately 

deal w i t h  the various lessors even though the ownership o f  the under- 

l y i n g  premises may be divided. This o f  course i s  necessary t o  prevent 

the lessee from having t o  separately account f o r  production occurring 

from various par ts  of the leased premises. As previously mentioned, 

such a prov is ion  i s  as binding upon the lessee as i t  i s  the lessor and 

the lessee must be extremely cautious i n  deal ing w i th  any person who 

claims to own the exclusive r i g h t  t o  p a r t  o f  the minerals under the 

leased premises and consider the e f f e c t  such an agreement may have 

upon other lessors. 

Article 8. Assignments, Subleases and Releases of  the Lease: 

8.01 The assignment, sublease or other alienation i n  whole 
or in part of this lease b y  Lessee ( a l l  referred t o  a s  a "transfer") 
shall not d i m i n i s h  Lessor's rights or remedies to  enforce, as 
agains t  the transferees the obligations of  the Lessee arising 
prior to  the date of  such transfer, b u t  shal l  relieve the 
transferor o f  any obligations w i t h  respect t o  the portion of 
the premises or interest therein transferred which may arise 
a f t e r  the date  o f  the alienation and Lessor shal l  thereafter look 
exclusively t o  the transferee for  performance of such obligations. 
Any transferee o f  an interest i n  this lease, shall, b y  accepting 
such a transfer or the benefits of the interest transferred be 
deemed t o  have assumed the obligations thereof t o  the extent 
provided b y  this Article 8.01. 

A r t i c l e  129 o f  the Mineral Code provides t h a t  the assignmefit, o r  

other a l i ena t ion  o f  an i n t e r e s t  i n  the lease by the lessee does not 

r e l i e v e  the lessee of h i s  ob l iga t ions  t o  the lessor under the terms 

o f  the lease unless i t  i s  expressly agreed t o  i n  wr i t i ng .  This a r t i c l e  
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essee w i l l  be re l ieved of h i s  ob l igat ions t o  the 

extent  o f  such a transfer. 

however, i t  must provide t h a t  the transferees w i l l  take the lease 

For such a prov is ion t o  be workable 

subject  t o  any obl igat ions which are then unperformed and furthermore 

some prov is ion must be made f o r  an express assumption by the transferee 

o f  the obl igat ions o f  the lease i n  favor o f  the lessor.  One f u r t h e r  

word of caut ion should be d i rected t o  t h i s  provis ion.  

ob l igat ions o f  a transferee and t rans feror  are separate ( i . e .  j o i n t  - 
a n d  not several o r  so l idary)  unless the lease i s  d iv ided as provided 

i n  A r t i c l e  8 .03 ,  i t  my s t i l l  be argued t h a t  the f a i l u r e  t o  comply 

Even though the 

;di t h  t h e  terms o f  the lease by one par ty  lessee w i l l  g ive r i s e  t o  an 

a c t i o n  t o  resolve the e n t i r e  lease. 

8.02 All notices required t o  be given t o  Lessee b y  Lessor 
. m y  be delivered or mailed t o  Lessor as herein provided t o  the 
address given f o r  Lessee herein. No change i n  Lessees iden t i t y  
or assignment o f  the lease shall a f f e c t  or change Lessor's r i g h t  
t o  deliver or d l  such notices t o  the address given unt i l  Lessor 
shali have been not i f ied  i n  writing b y  Lessee o f  a new address. 

The provis ions o f  t h i s  sect ion cor re la te  general ly w i t h  those i n  

A r t i c l e  6 and provide t h a t  the lessor  i s  not  bound by any t rans fer  or 

assignment o f  the premises u n t i l  and unless he ac tua l l y  i s  n o t i f i e d  

o f  the t ransfer .  

8 .03  The assignment from time t o  t ime  of the ent ire  in teres t  
o f  Lessee i n  this lease as t o  a geographically defined area o f  
the leased premises i n  such a manner that a l l  o f  the benef i t s  and 
t,+E r ights and obligations of the lease shall be vested a s  t o  
each such segregated porti,on en t i re ly  i n  separate persons s h a l l  
d i ; . i d e  the  lease and the r ights  and obligations w i t h  respect t o  
each such p r t i o n  shall thereafter be considered a s  separate 
r l r ld  di 7 t i n - t  l eases .  
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Generally speaking the assignment by a lessee of a l l  of the 

lessees r i g h t s  t o  a specific geographic area i s  considered i n  the 

industry t o  constitute a division o f  the lease and the transferor 

and transferee generally assume that their  r igh ts  w i l l  not be dependant 

upon proper operation of the premises by the others. This provision 

expressly reflects such assumptions 
1 

8.04 Lessee m y  a t  any  t ime and f r o m  time to  t ime  during 
the term of this lease release t h i s  lease as  t o  the entire 
leased premises or any part thereof b y  mailing to  Lessor a 
proper l y  recordable ac t  of  release identifying the lease and 
describing the premises t o  be released (if less than a l l  of 
leased premises are released) or b y  f i l i ng  such ac t  w i t h  the 
proper R e g i s t e r  of Conveyances and Lessee shall thereupon 
be completely  and absolutely relieved o f  any responsibility 
for the obligations of this lease, accruing on or after the 
time o f  such release, t o  the same extent and as i f  the term 
thereof had expired as t o  such premises. 

T h i s  a r t i c l e  provides for the par t ia l  release of the premises 

by the lessee from time t o  time and i s  customary and usual i n  

transactions of this type. 

8.05 In se P cancellation or termination of this 
lease for any cause, other than the release b y  lessee or the 
expiration o f  i t s  term, Lessee shall have the r i g h t  t o  
retain and continue the lease i n  e f f ec t  as  t o  t h a t  portion 
of the leased premises on which there are wells producing 
or capable o f  producing geopressured products and which i s  
included within the producing acreage allocated to  such 
wells b y  the Codssioner of Conservation or, i f  unitized, 
which a r e  included i n  a n y  unit for such wells unless the 
cancellation occurs as a result of  the failure of  Lessee 
to conrgly w i t h  the obligations o f  t h i s  lease relative to  
the operations of the well or wells referred to. 

Theoretically the failure t o  dr i l l  exploratory wells or develop 

the premises or t o  protect them from drainage - i s  a breach of the 

lease. The breach of a contract gives r ise  to  a r i g h t  to  dissolve i t .  



31 9 

If the lessee has developed a por t ion  of the premises such a reso lu t ion  

would be o f  the e n t i r e  contract  and he would lose the benef i ts  o f  the 

lease as t o  those port ions of the premises he has developed. 

This prov is ion attempts t o  deal w i t h  the problem as do a l l  modern 

leases. The prov is ion usual ly encountered simply says t h a t  the cancel la t ion 

o f  the lease for  any cause w i l l  permit  the lessee t o  r e t a i n  those port ions 

o f  the leased premises on which there are we l ls  producing o r  capable o f  

producing. The courts have had some d i f f i c u l t y  w i th  t h i s  approach. 

present clause i s  designed t o  permit a more r e a l i s t i c  i n te rp re ta t i on  o f  

the problem. I t  i s  h igh ly  un l i ke l y  t h a t  any cour t  would ho ld t h a t  a 

p r w i s i o n  t h a t  a lease can no t  be cancelled f o r  breach as t o  p a r t  o f  

The 

?ne premises i s  v a l i d  if the reason for  the cancel la t ion i s  the f a i l u r e  

t o  comply w i th  the obl igat ions o f  the lease insofar as they r e l a t e  t o  

the premises f o r  which the re ten t ion  i s  sought. Such a clause may be 

eas i l y  circumvented by holding t h a t  the clause i t s e l f  i s  only binding 

i f  the contract  i s  binding. The exception should, i n  the opinion o f  

the authors, encourage a more reasonable approach by the court .  

8.06 In the event of a p a r t i a l  release o f  a portion of  the 
leased premises or the cancellation or termination o f  this lease 
as to  any part thereof, and notwithstanding any other provision 
hereof t o  the contrary Lessee shall retain, w i t h  respect t o  the 
entire leased premises, the r i g h t s  granted b y  Articles 1.02 and 
1.03 insofar a s  they may be necessary or useful to  the exercise 
or enjoyment of Lessee's rights a s  t o  the portion of the leased 
premises retained b y  Lessee. The area over w h i c h  Lessee enjoys 
only those r i g h t s  granted b y  Articles 1.02 and 1.03 shall not 
be considered as p a r t  of the leased premises for  purposes of 
calculating the minimum rental a m u n t  under Article 3. 

This prov is ion i s  s e l f  explanatory but i s  f requent ly not included 

i n  ordinary o i l  and gas leases. It may be t h a t  the area over which 
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the lessee desired t o  release o r  terminate the lease contains f a c i l i t i e s  

necessary t o  the enjoyment o f  the balance o f  the leased premises. I n  

the event o f  cance l la t ion  o r  release o f  the lease those accessory r i g h t s  

se t  f o r t h  i n  A r t i c l e s  1.02 and 1.03 w i l l  continue t o  be enjoyed as t o  

t h a t  p a r t  o f  the premises not  released. 

Article 9.  Other Riqhts and Ob l iga t ions  of the P a r t i e s :  

9.01 Lessee shall conduct all opera t ions  pursuant  t o  
and exercise a l l  r i g h t s  granted under the terms  of  t h i s  
l e a s e  a s  a prudent  operator  and i n  compliance w i t h  all 
a p p l i c a b l e  l e g a l  requirements .  Lessee shall i n d e m n i f y  
and h o l d  Lessor harmless f r o m  a l l  l i a b i l i t y  or expense 
t o  others as a r e s u l t  of any a c t i o n  or a c t i v i t y  beyond 
or con t rary  t o  the r i g h t s  granted hereunder wh ich  a r e  
taken or performed b y  Lessee or for  Lessee b y  any other 
person conduct ing  a c t i v i t i e s  on the l e a s e d  premises a s  
a consequence of Lessee's r i g h t s .  

A r t i c l e  9.01 probably expresses no more than i s  o r d i n a r i l y  

impl ied by law bu t  was deemed desirable as a matter o f  completely 

expressi ng the unders tandi  ng o f  the pa r t i es  . 

9.02 The Lessee shall be responsible for a l l  damages t o  the 
timber a d  growing c rops  of the Lessor caused b y  Lessee's 
operations whether pruden t l y  conducted or o therwise  b u t  s h a l l  
not o therwi se  be responsible for any damages or i n j u r y  t o  the 
leased premises  or t o  the proper t y  of crops  of other persons 
n o w  or h e r e a f t e r  occupying or posses s ing  the l eased  premises  
under r i g h t s .  f rom Lessor which a r e  caused b y  the prudent  exercise 
of  the r i g h t s  granted hereunder. 

The law o r d i n a r i l y  contemplated the consequential damages t o  the 

lessor 's  property are not  compensable. Notwithstanding t h i s  the custom 

has ar isen i n  the o i l  and gas indus t ry  of paying a lessor f o r  s p e c i f i c  

damages t o  timber and growing crops which are caused by the lessees 
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operations. This sect ion r e f l e c t s  t h a t  custom but  a lso l i m i t s  the 

l i a b i l i t y  o f  the lessee t o  the lessor. 

cour t  he ld  a clause o f  t h i s  k ind  permit ted a tenant o f  the lessor  

who was growing crops on lands under an unrecorded lease t o  recover 

f o r  the damage t o  h i s  crops even though a settlement had previously 

been made f o r  "crop damages" wi th  the lessor  by the mineral lessee. 

This p rov is ion  c l e a r l y  would l i m i t  the lessee's l i a b i l i t y  t o  the 

lessor  and i n  substance should be a warranty by the lessor  t h a t  

no other person i s  e n t i t l e d  t o  any such compensation. 

I n  a t  l e a s t  one case the 

9.03 T h e  lessor recognizes that the minimum r e n t a l s  
due and p a y a b l e  under the terms of  this lease dur ing  
periods when there i s  no produc t ion  are p a r t l y  i n  l i e u  
o f  and as compensation for lessee's o b l i g a t i o n  t o  d e v e l o p  
the premises  and i n  c o n s i d e r a t i o n  of the payment o f  such 
minimum r e n t a l s  lessor a g r e e s  lessee shall be under no 
a f f i r m t i v e  d u t y  t o  d e v e l o p  or e x p l o r e  the premises  
e x c e p t  as  i s  p r o v i d e d  for b y  Article 9 .04 .  

This a r t i c l e  recognizes t h a t  the minimum ren ta ls  payable under 

the terms o f  the lease are i n  substance i n  l i e u  o f  and as compensation 

f o r  the impl ied ob l iga t ions  t o  develop and explore the premises. 

While i t  i s  t r u e  t h a t  A r t i c l e  122 o f  the Mineral Code can be in te rpre ted  

ac p r o h i b i t i n g  a lessor  f r o m  t o t a l l y  con t rac t ing  away these ob1 i gations 

the f a c t  remains t h a t  delay ren ta l s  i n  the ord inary o i l  and gas lease 

are i n  l i e u  o f  the ob l i ga t i on  t o  explore or develop and so long as 

such ren ta ls  are pa id no explorat ion i s  required. There seems t o  be 

no reason i n  the law why the lessor  could no t  agree t o  accept a ce r ta in  

minimum payment each year from h i s  lands f o r  the r i g h t s  enjoyed by 

the lessee wi thout  regard t o  any other ob l igat ions.  

exception t o  t h i s  found i n  the next A r t i c l e  deal ing w i t h  drainage. 

There i s  an 
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9.04 Lessee s h a l l  protect the premises f r o m  drainage 
subject to  the following conditions : 

A. Lessee shall be under no o b l i g a t i o n  t o  p r o t e c t  the 
premises from drainage b y  a we l l  l o c a t e d  upon other l a n d s  o f  
the lessor or a n y  o f  t h e m  or on units i n  which such lessors 
p a r t i c i p a t e .  

B .  Lessee s h a l l  be under no o b l i g a t i o n  t o  protect the 
premises f r o m  drainage b y  wells l o c a t e d  more t han  1,000 feet 
from the leased premises. 

C. I f  a w e l l  i s  loca ted  less than 1,000 feet f r o m  the 
leased  premises, lessee w i l l  d r i l l  such  w e l l s  a s  would be 
reasonably  prudent  t o  counterac t  the drainage occurring or 
i n  l i e u  of  d r i l l i n g  such a well may pay a s  a r e n t a l  mnthly 
so long a s  such  drainage con t inues  an amount o f  money which 
would equal  the product ion  r o y a l t i e s  which would be payable  
w i t h  respect t o  the product ion  which would be obtained f r o m  
the l e a s e d  premises i f  the w e l l  w h i c h  i s  dra in ing  the premises  
w e r e  located upon such leased premises and was pr2ducing the 
same substances and anwunts a s  a r e  f r o m  t ime  t o  time a c t u a l l y  
being produced b y  it w h i l e  d ra in ing  such premises .  
so payable  s h a l l  be considered product ion  r o y a l t i e s  for  
purposes  o f  determining the minimum rentals due under 
a r t i c l e  5 . 0 1 .  No such  r e n t a l s  shall be payable  under this 
Article unless it reasonably  appears  that a well d r i l l e d  on 
the l eased  premises would be both p r o d u c t i e  and p r o f i t a b l e  
nor s h a l l  t h e y  be payable  i f  a w e l l  w h i c h  reasonably  o f fsets  
the w e l l  d ra in ing  the premises and coun terac t s  the drainage 
i s  a c t u a l l y  d r i l l e d  on the leased  premises i f  a n y  portion 
thereof i s  u n i t i z e d  w i t h  the l a n d s  upon which the w e l l  
d ra in ing  the premises i s  located. 

The r e n t a l s  

D. Lessee s h a l l  be under no o b l i g a t i o n  t o  seek u n i t i z a t i o n  
of the l e a s e d  premises w i t h  a n y  other premises i n  the vicinity. 

These provisions are perhaps not e n t i r e l y  sat isfactory.  I n  

substance however they l i m i t  the obl igat ion t o  protect  f r o m  drainage 

t o  those circumstances where i t  i s  c lear  t h a t  drainage i s  occurring 

from the premises and the lessor i s  not  otherwise enjoying the 

benef i ts  o f  the production which i s  causing the drainage. 

they permit cash payments i n  l i e u  of roya l t i es  as an a l te rna t i ve  t o  

the d r i l l i n g  o f  a wel l .  This may have two disadvantages. 

w i l l  probably be qu i te  d i f f i c u l t  t o  determine the amount o f  such 

payments. Secondly, the presence i n  the lease of an opt ion t o  pay 

Furthermore, 

F i r s t ,  i t  

I -  
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such amounts may make a court more w i l l i n g  to  f i n d  that drainage 

is  actually occurring. Paragraph D is intended to negate dictum 

i n  a few cases which indicate that under some circumstances a 

prudent operator migh t  be obliged t o  seek unitization of the leased 

premises. Again such unitization may be total ly  incompatable w i t h  the 

plans that the lessee has for the development o f  the premises and i t  

should be assumed that the Comnissloner of Conservation will uni t ize  

the premises any time anyone (including the lessor) can demonstrate 

they should be so unitized. Accordingly, the lessee should not be 

under an affirmative duty t o  seek such unitization. 

9.05 A l l  &mum rentals and production z v y a l t i e s  due 
lessor f rom t i m e  to t i m e  shall be the o b l i g a t i o n  of the Lessee. 
The f a i lu re  to  p a y  the proper amount of  rentals or royalties 
or r d e l a y  i n  pay ing  them or the erroneous determination a s  
to the person or persons entitled to receive them, or other 
errors i n  s u c h  payments r e s u l t i n g  f rom a good f a i t h  or honest 
ermr or oversight or an erroneous  i n t e r p r e t a t i o n  of t h i s  
lease or other c o n t r a c t  r e la t ing  t o  it and not caused b y  the 
f r a u d u l e n t  or intentional effort of Lessee to  defeat  the 
payee ' s  u l t i m a t e  r i g h t s  thereto shall not g i v e  rise to a n y  
action to  resolve or cancel this lease but Lessee shall remain 
liable for any sums p r o p e r l y  due hereunder together w i t h  
interest thereon a t  the legal ra te  from the date such  sums 
were payable  until t h e y  are p a i d .  

T h i s  a r t ic le  attempts to  deal w i t h  the problem o f  mistakes or  

failures to  pay delay rentals or production royalties and i n  substance 

holds that a good fai th  error or mistake i n  paying them gives r ise  t o  

no cause t o  cancel the lease b u t  also makes i t  clear that the lessee 

remains obligated to  make t h e  payment. Whether such an absolute 

prohi bi  ti on agai nst cancel 1 at ion would be pal a tab le  t o  1 essors i s 

a matter of some doubt. If strenuous objection is asserted against 

this clause an alternative migh t  be t o  provide t h a t  the r i g h t  o f  

cancellation would not arise a final determination has been made 
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t h e t  lessee owes the money and i t  remains unpaid. 

however have not  been general ly looked upon w i t h  favor by the 

courts. 

Such clauses 

9.06 I f  a t  any t i m e  Lessor believes a n y  o b l i g a t i o n  of 
the lease has not been or i s  not b e i n g  complied w i t h  b y  
mssee, Lessor shall n o t i f y  Lessee i n  w r i t i n g  s p e c i f y i n g  
the d e f a u l t  claimed and corrections necessary to remedy 
the o b l i g a t i o n  being breached, w i t h  such p a r t i c u l a r i t y  t o  
f a i r l y  a p p r i s e  Lessee o f  the manner and extent o f  the 
de faul t  c laimed b y  Lessor. Lessee, if then l e g a l l y  
requ i red  to  per form such  o b l i g a t i o n  shall have s i x t y  (60)  
days a f t e r  receipt of  such  notice to  commence compliance 
t h e r e w i t h .  Completion of such  compliance need not be 
effected w i t h i n  the s i x t y  day perioa provided it is 
prosecuted w i t h  reasonable d i l i gence  t o  mnpletion in 
a manner consistent w i t h  the prudent  operation o f  the 
lease and the o b l i g a t i o n s  of  Lessee. 

This a r t i c l e  i s  more or l ess  standard i n  a l l  exploratory con-racts 

o f  the k ind  being d e a l t  w i t h  and simply provides t h a t  the lessor  must 

pu t  the lessee upon no t i ce  as t o  any supposed breach of the lease and 

g ive  him an opportuni ty t o  remedy or comnence remedying 

s u i t  i s  f i l e d .  

t before a 

9.07 Lessor hereby  warrants  and agrees  t o  defend the 

Lessee may discharge a n y  tax ,  
t i t l e  to  the leased premises  e x c e p t  as t o  those m a t t e r s  
e x p r e s s l y  disclosed herein. 
m r t g a g e  or other encumbrance upon the l a n d  whether dec lared  
herein or not and shall be deemed subrogated thereto. 
may app ly  any  rentals or royal t ies  accruing  hereunder to  the 
payment or repayment o f  such amounts. 

Lessee 

9.08 Lessee shall  have the r i g h t  t o  take a lease or 
leases f r o m  others claiming to have or appearing t o  have 
r igh t s  adverse t o  those leased hereunder whether  such 
claime are w e l l  founded or not. 
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9.09 I f  Lessor's t i t l e  or any interest therein which 
would be adverse to  this lease i s  claimed b y  others, Lessee 
may withhold payment of any rentals or royalties until 
Lessor has established his r i g h t  t o  such sums. Lessee may 
also insti tute actions for  the declaration of  i t s  rights 
or that of  lessors and deposit such rentals or royalties 
into the registry of the Court until the final determination 
of such rights, or may otherwise take such s t e p s  a s  may be 
reasonably necessary to  assure Lessee of  i t s  rights hereunder 
or t o  protect it from having to  seek refund or recovery o f  
any amount payable t o  Lessor or any other person as a 
r e s u l t  of such claims whether or not such claims prove to  
be well founded. 

A r t i c l e s  9.07 - 9.09 grant t o  the lessee the r i g h t  t o  p ro tec t  

h imsel f  i n  the event o f  an encumbrance upon the property o r  a 

supposed r i g h t  o r  adverse c la im being made t o  the premises and 

should be noncontroversi a1 . 

9.10 Lessee shall p a y  a l l  ad valorem or other property 
taxes levied upon or assessed against lessee's equipment 
or fac i l i t i es  or the leased predses as a r e s u l t  of Lessee's 
operations thereon. 

Although ad valorem taxes are not  a major i tem i n  most instances 

and although i t  i s  probably t h a t  the lessee would have t o  pay such 

taxes as may be l ev ied  as a r e s u l t  o f  i t s  operations nonetheless 

i t  was deemed desirable t o  expressly provide t h a t  such taxes w i l l  

be the lessees obl igat ion.  

9.11 upon termination or release o f  ffiis lease, entirely 
or a s  to  a part of the leased premises, Lessee shall restore 
the premises or that p a r t  released or terminated and not being 
used as permitted b y  Article 8.05 for  the exercise and 
enjoyment of the r ights  leased a s  to portions of the leased 
premises retained b y  Lessee, t o  substantially the same condition 
as when they were leased b y  removing a l l  equipment, plugging 
and abandoning a l l  wells i n  the manner required b y  governmental 
authority, f i l l i n g  a l l  p i t s  or excavations and generally restoring 
the surface to i t s  original condition. Lessee shall not, however, 



be responsible t o  remedy or wrrect such th ings  as the loss 
of  p r o d u c t i v i t y  or condition of the g d  (other than to 
smoth or level i t s  s u r f a c e )  the removaZ of trees or damage 
t o  shrubs or soil or other cansequent ia l  i n j u r i e s  which 
are the ordinary and usual CCLR~~QLIMO~~ of the opera t ions  
or a c t i v i t i e s  au thor ized  t o  be cmducted hereunder. 

A recent case indicates t h a t  the ob l i ga t i on  to restore the 

premises t o  the cond i t ion  i n  which i t  was found before the use 

may give r i s e  t o  some s o r t  o f  ob l i ga t i on  to restore it t o  i t s  

p r i s t i v e  cond i t ion  - even though i t  i s  p r a c t i c a l l y  impossible 

t o  do so. 

This a r t i c l e  expressly recognizes t h a t  the term "restorat ion" 

means res to r ing  the premises i n  a reasonable manner and does not  

requ i re  the lessee t o  replace those things rendered o r  res to re  the 

s o i l  t o  a cond i t ion  i n  which i t  was before the use i f  t h a t  i s  not  

reasonably possible. 

Article 10. Force Majeure: 

10.01 The o b l i g a t i o n s  of  this Lease s h a l l  be subject 
t o  a l l  l a w f u l  S t a t e  or Federal l aw  or order r e g u l a t i n g  
opera t ions  on the land .  
complying w i t h  a n y  express  or i m p l i e d  covenants of  this 
Lease from conduct ing d r i l l i n g  or rewvrking opera t ions  
thereon, or from producing t h e r e f r o m  b y  reason of s c a r c i t y  
or i n a b i l i t y ,  a f t e r  effort made i n  good f a i t h ,  to  obtain 
equipment or mater ia l  or a u t h o r i t y  t o  u s e  same8 or b y  
f a i l u r e  of carriers t o  transport or furnish f a c i l i t i e s  
for t r a n s p ~ r t a t i o n ,  as a r e s u l t  of force majeure,  any  
Federal or s t a t e  law ,  or any  order, r u l e  or r e g u l a t i o n  
of governmental a u t h o r i t y ?  or other cause beyond Lessee's 
control? then w h i l e  80 prevented, ~essee's o b l i g a t i o n  to 
conrply w i t h  such  covenant s h a l l  be suspended and Lessee 
shall not be liable for damages for failure to  comply 
therewi th ;  and the term of this tease shall be extended 
w h i l e  and so long a s  Lessee is prevented b y  a n y  such 
cause  f r o m  conduct ing d r i l l i n g  or reworking opera t ions  
on or f r o m  producing from the l eased  premises and the 
t i m e  dur ing  which Lessee i s  so prevented shall not be 
counted a g a i n s t  Lessee. 

If Lessee i s  prevented f rom 



The relatively long  periods permitted for  the interruption o f  

production and the presence of minimum rentals should obviate much 

of the necessity for a force majeure clause. However, the risks 

and uncertainties of the mining business generally would perhaps 

dictate the inclusion of some provision permitt ing a cessation of 

operations from causes beyond the control of the operator. The 

tibove provision i s  typ cal of the kind ordinarily utilized in the 

industry and i s  probab y about as effective as any other one might  

prepare. 

Art-zle. . Execut ion  i n  Counterpart and E f f e c t :  

327 

11.01 T h i s  Lease may be executed  i n  separa te  m u l t i p l e  
coun terpar t s  or b y  separate ects o f  r a t i f i c a t i o n  or j o i n d e r  
b y  the var ious  persons who are i d e n t i f i e d  a s  p a r t i e s  hereto 
and i f  so executed  a l l  such counterparts or a c t s  shall be 
cons trued  together a s  c o n s t i t u t i n g  one agreement and c o n t r a c t .  
The f a i l u r e  of any person i d e n t i f i e d  a s  a Lessor herein shall 
not a f f e c t  the v a l i d i t y  of  the lease a s  t o  those persons who 
do e x e c u t e  the sdme and it shall be f u l l y  effective as t o  
t h e m ,  b u t  t h e y  shall be deemed to have warranted t i t l e  only 
to  the interest i n  the premises  which t h e y  are r e s p e c t i v e l y  
ident i f ied herein a s  owning, or i n  the ebsence of such  
iden t i f i ca t ion ,  to  the extent of the interest owned or claimed 
by them. 

The frequency w i t h  which multiple or fractional interests are 

encountered and leased makes a provision such as the above desirable. 

In w i t n e s s  whereof the p a r t i e s  have to  have caused 
this a c t  to  be exec tued  as of  the effective date f i rs t  
set forth above i n  the presence  of the witnesses whose 
names a r e  a f f i x e d  b y  them respective s i g n a t u r e s .  

W i  tnesses : 
Lessor 

Lessee 
(Those should then f o l l o w  or be a t tached  t o  an 
appropr ia te  acknowledgement form). 



328 

I V .  CONCLUSION 

From the above comnents i t  w i l l  be seen t h a t  there are three areas 

i n  which the proposed lease may be def ic ient ,  assuming the basic approach 

i s  thought t o  be acceptable. 

i n a b i l i t y  t o  express a sa t is fac to ry  r u l e  which might be j u s t  and equi table 

i n  a given case but  because the  present s ta te  o f  knowledge o f  the resource 

makes i t  impossible t o  adequately predict ,  as a general proposit ion, what 

form the  development may take and thus what fac to rs  should be taken i n t o  

account i n  preparfng a lease form. 

These def ic ienc ies r e s u l t  not  from an 

The areas re fe r red  t o  are found i n  A r t i c l e  1 deal ing w i th  the 

descr ip t ion o f  the resource covered by the lease; i n  A r t i c l e  4 describing 

how the roya l t i es  are t o  be calculated, and f i n a l l y  i n  the absence o f  any 

prov is ion permi t t ing  u n i t i z a t i o n  o f  the leased premises by the lessee. 

The comments concerning the f i r s t  two adequately describe the d i f f i c u l t i e s  

which are presented by these provis ions and suggest the types o f  changes or 

addit ions which might be made t o  the document t o  adapt i t  t o  a p a r t i c u l a r  

purpose o r  usage. Some addi t ional  comment may be i n  order as t o  the 

omi ss i on o f  uni  ti t a t  i on provisions . 
Most o i l  and gas leases contain clauses permi t t ing the 

the leased lands w i th  others i n  the v i c i n i t y  by the ex par te  

essee t o  u n i t  

ac t ion  o f  the 

lessee. One form widely used i n  the Louisiana g u l f  coast area provides as 

f 01 1 ows : 

Lessee, a t  i t s  option, i s  hereby given the r i g h t  and power 
wi thout any fu r the r  approval from Lessor, a t  any time and from 
time t o  time, t o  pool o r  combine the land o r  mineral i n t e r e s t  
covered by t h i s  lease, o r  any por t ion  thereof, w i th  other 
land, lease o r  leases and mineral in te res ts  i n  the imnediate 
v i c i n i t y  thereof, when, i n  Lessee's judgment, i t  i s  necessary 
o r  advisable t o  do so i n  order t o  proper ly explore o r  develop 
o r  operate said premises so as t o  promote the conservation o f  
o i l ,  gas o r  other minerals i n  and under and t h a t  may be produced 
from said premises o r  t o  prevent waste o r  t o  avoid the d r i l l i n g  
o f  unnecessary wel ls  o r  t o  comply w i th  the spacing o r  u n i t i z a t i o n  
order o f  any Regulatory Body o f  the State o f  Louisiana o r  the 
United States having j u r i s d i c t i o n .  The term "Regulatory Body" 
sha l l  include any governmental o f f i ce r ,  t r ibuna l  o r  group ( c i v i l  
o r  m i l i t a r y )  issu ing orders governing the d r i l l i n g  o f  wel ls  o r  

ze 



the production of minerals. 
t r a c t s  which w i l l  form a reasonably compact (but  not  necessar i ly  
contiguous) body o f  land f o r  each un i t ,  and the u n i t  o r  un i t s  so 
created sha l l  not  exceed subs tan t ia l l y  f o r t y  (40) acres each f o r  
each wel l  for  o i l  exp lorat ion o r  production and subs tan t ia l l y  
one hundred s i x t y  (160) acres each for  each wel l  f o r  gas and 
gas-condensate explorat ion o r  production unless a l a rge r  spacing 
pa t te rn  o r  l a rge r  d r i l l i n g  o r  production u n i t s  ( inc lud ing  a 
f i e l d  o r  pool u n i t )  sha l l  have been f ixed and establ ished by 
an order o f  a Regulatory Body o f  the State o f  Louisiana o r  o f  
the United States, i n  which event the u n i t  o r  un i t s  sha l l  be 
the same as f ixed by sa id order. Lessee sha l l  execute and f i l e  
for  record i n  the Conveyance Records of the Parish i n  which the 
land herein leased i s  s i tua ted  a dec larat ion descr ib ing the 
pooled acreage; and upon such f i l i n g ,  the u n i t  o r  u n i t s  sha l l  
thereby become e f fec t i ve ,  except t h a t  when a u n i t  i s  created 
by order o f  a Regulatory Body the pool ing sha l l  be e f f e c t i v e  
as o f  the e f f e c t i v e  date o f  such order, and no dec larat ion sha l l  
be required i n  connection therewith. 
elsewhere specif ied, and subject  t o  the provis ions o f  Paragraph 
10 hereof, sha l l  be computed only  on the proport ionate p a r t  o f  
the production from any pooled u n i t  t h a t  i s  a l located t o  the land 
herein described; and unless otherwise a l located by order o f  a 
Regulatory Body, the amount o f  production t o  be so a l located 
from each pooled u n i t  sha l l  be t h a t  production o f  such t o t a l  
production t h a t  the surface area o f  the land af fected hereby 
and included i n  the u n i t  bears t o  the t o t a l  surface area o f  a l l  
the lands included i n  such pooled un i t .  D r i l l i n g  o r  reworking 
operations on o r  production o f  o i l ,  gas o r  other minerals from 
land included i n  such pooled u n i t  sha l l  have the e f fec t  o f  
cont inuing t h i s  lease i n  force and e f f e c t  dur ing o r  a f t e r  the 
primary term as t o  a l l  o f  the land covered hereby ( inc lud ing  
any po r t i on  o f  sa id  land no t  included i n  said u n i t )  and as t o  
a l l  s t r a t a  underlying sa id land, whether o r  not  such operations 
be on o r  such production be from land covered hereby. Any u n i t  
formed by Lessee hereunder may be created e i t h e r  p r i o r  t o  o r  
dur ing o r  a f t e r  the d r i l l i n g  o f  the wel l  which i s  then o r  thereaf ter  
becomes the u n i t  wel l .  Separate u n i t s  may be created f o r  o i l  
and f o r  gas, o r  f o r  separate stratum o r  s t r a t a  o f  o i l  o r  gas, 
even though the areas thereof overlap, and the creat ion o f  a 
u n i t  as t o  one mineral o r  s t r a t a  o r  stratum sha l l  not  exhaust 
the r i g h t  o f  Lessee (even as t o  the same we l l )  t o  create 
d i f f e r e n t  o r  addi t ional  u n i t s  f o r  other minerals o r  f o r  other 
s t r a t a  o r  stratum o f  the same o r  o ther  minerals. The f a i l u r e  o f  
the leasehold t i t l e  ( i n  whole o r  i n  p a r t )  t o  any t r a c t  o r  i n t e r e s t  
there in  included i n  a pooled u n i t  sha l l  not  a f f e c t  the v a l i d i t y  o f  
sa id  u n i t  as t o  the t r a c t s  o r  in te res ts  not  subject  t o  such f a i l u r e ,  
but  the u n i t  may therea f te r  be revised as here inaf ter  provided. 
Lessee sha l l  have the r i g h t  and power t o  reduce and diminish the 
extent o f  any u n i t  created under the terms o f  t h i s  paragraph 
so as t o  e l iminate from said u n i t  any i n t e r e s t  o r  lease t o  which 
t i t l e  has f a i l e d  o r  upon which there i s  o r  may be an adverse 
claim. 
instrument included i n  the u n i t  as revised and sha l l  be f i l e d  
f o r  record i n  the Conveyance Records of the Parish where the 
lands herein leased are s i tuated. The revised dec larat ion sha l l  
no t  be re t roac t ive  but sha l l  be e f f e c t i v e  as o f  the date t h a t  i t  

Such pool ing sha l l  be o f  adjacent 

The r o y a l t i e s  herein 

Such rev i s ion  o f  the u n i t  sha l l  be evidenced by an 

329 
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is filed for record. Any unit created by Lessee hereunder shall 
also be revised so as to conform with an order of a Regulatory 
Body issued after said unit was originally established; such 
revision shall be effective as of the effective date of such 
order without further declaration by Lessee, but such revision 
shall be limited to the stratum or strata covered by said order 
and shall not otherwise affect the unit originally created.14 

No such provision has been recomnended for the geopressured lease. 

The problem with units formed in this manner generally has been previously 

alluded to.l5 As applied to the geopressured lease, the uncertainty as to 

the size of the units which may be appropriate as well as whether or not the 

characteristics of the reservoir may make some basis other than acreage a 

fair method of allocating production, render such provisions of doubtful 

value. 

Louisiana except as a "stopgap" measure pending unitization by the Comnissioner 

or as a device to defer the necessity of paying delay rentals under a number 

of leases. 

a single well on a unit comprised of several separately leased tracts will, 

under the terms of most leases satisfy the drilling obligations necessary 

Furthemre a unit is seldom formed by declaration of the lessee in 

The latter is sometimes advantageous because the drilling of 

to defer or delay payment of delay rentals as to each. 

However, if one forms such a unit and the well is successful , any 
Owner whose lands lie outside the unit or a royalty owner who is unhappy 

with the configuration of the unit and his participation in it, may 

petition the Comnissioner to establish units under the Conservation Act 

and these units will under most lease forms supersede those formed by the 

lessee. This is almost universally what happens in Louisiana. Comnissioner- 

formed units are almost always established for producing fields. 

The relatively long primary term recommended for the geopressured 

lease as well as the provision for a minimum annual rental, which are 

believed to be advantageous for other reasons, should also make the last 

minute formation of units generally unnecessary and give no financial 

advantage to unitization of the leases during drilling. On the other hand, 
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if one assumes the size of a geopressured unit will ultimately encompass 

several square miles, a lease stipulating what may appear to be a 

relatively low royalty (in oil and gas terms) and giving the lessee 

authority to form units comprising several square miles may diminish 

a prospective lessor's enthusiasm to lease his lands and thus be tactically 

unwise. After more information is derived from the drilling and operation 

of geopressured reservoirs some pattern may develop as to the ordinary 

size and configuration of such units and the method by which the production 

should be allocated among the various tracts. 

draft a satisfactory clause for unitization if circumstances dictate the 

advisability of such units. On the whole, however, for the reasons 

mentioned, the authors do not believe a provision for unitization by 

declaration would serve any really useful purpose under the arrangement 

suggested and could to create difficulties in negotiating the leases. 

For this reason no such provision i s  recomnended or has been suggested. 

It may then be possible to 
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APPENDIX 1 

GEOTHERMAL ENERGY RESOURCES ACT 

(RS 30:801 e t  seq.) 

(as amended through 1977) 

30:801 Def i n i  ti ons 

(1 ) "Geothermal resources" means : 

(a) A1 1 products o f  geothermal processes, embracing 
indigenous steam, ho t  water, ho t  br ines and geopressured 
waters excepting, however, waters produced inc identa l  t o  
o i l  o r  gas explorat ion o r  production. 

(b) Steam and other gases, ho t  water and ho t  br ines 
r e s u l t i n g  from water, gas o r  o ther  f l u i d s  a r t i f i c a l l y  
introduced i n t o  geothermal and/or geopressured water 
formations. 

(c)  Heat, natural  gas dissolved i n  formation water o r  
which was dissolved i n  formation water and i s  produced 
a t  the geothermal and/or geopressured wel l  bore, o r  other 
associated energy found i n  geothermal and/or geopressured 
water format i ons . 
(d) Any byproduct derived therefrom. 

(2) 
o i l  and natural  gas, which are found i n  so lu t ion  o r  i n  
associat ion w i th  a geothermal resource and which have a 
value less than seventy-f ive percent o f  the value o f  the 
t o t a l  geothermal resource if u t i l i z e d  o r  not, because o f  
quant i ty,  qua l i t y ,  o r  technical  d i f f i c u l t i e s  i n  ex t rac t ion  
and production o f  s u f f i c i e n t  value t o  warrant ex t rac t ion  
and production by themselves o f  which production would 
waste o r  not  f u l l y  u t i l i z e  the geothermal resource. 

"Byproduct" means any mineral o r  mineral s , excl  udi  ng 

(3) "Geothermal lease" i s  a contract  by which the lessee 
i s  granted the r i g h t  f o r  explorat ion, d r i l l i n g ,  development, 
production and d i s t r i b u t i o n  o f  geothermal resources and 
byproducts. 

(4)  
d r i l l i n g  fo r ,  development of ,  production o f  and d i s t r i b u t i o n  
o f  geothermal resources as defined i n  t h i s  Chapter. 

"Geothermal operation" includes the explorat ion fo r ,  
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30:802 Regulation o f  explorat ion, d r i l l i n g ,  production and 
subsurface d i  sDosal 

F u l l  regulatory au tho r i t y  over a1 1 geothermal explorat ion , 
d r i  1 1 i n g  , development , and production as we1 1 as subsurface d i  sposal o f  
geothermal waters and/or waste i s  hereby vested i n  the s ta te  Department 
o f  Conservation. The provis ions o f  the Louisiana Conservation Act R.S. 
30:1, e t  seq. inc lud ing  p a r t i c u l a r l y ,  but  wi thout l i m i t a t i o n ,  R.S. 30:5 
and R.S. 30:9 thereof, are hereby extended t o  a l l  geothermal operations. 
The comnissioner o f  conservation i s  f u r t h e r  authorized t o  promulgate 
such addi t ional  r u l e s  and regulat ions re1 a t i n g  sepci f i  cal  l y  t o  geothermal 
operations t h a t  are deemed by him t o  be needed i n  the i n t e r e s t  o f  
conservation i f  they are no t  inconsistent with the provis ions o f  t h i s  
Chapter. A l l  geothermal operations sha l l  be exempt from the provisions 
o f  R.S. 30:3091 e t  seq. 

Any disposal o f  any k ind  o r  nature made pursuant t o  t h i s  
Chapter i n t o  any navigable o r  nonnavigable streams or waters sha l l  be 
done under the supervision o f  the Stream Control Comnission o f  the 
state. 

30:803 Conservation and environmental p ro tec t ion  

I n  a l l  cases, a lessee under a geothermal lease o r  an owner 
s h a l l  conduct h i s  explorat ion, d r i l l i n g ,  development, production 
operations and disposal methods using a1 1 reasonable precautions t o  
p ro tec t  the environment and t o  prevent p o l l u t i o n  o f  s ta te  waters, 
other enviornmental damages, o r  waste o f  geothermal resources. 

30: 804 J u r i s d i c t i o n  over s t a t e  geothermal resources and products 

The State Mineral Board i s  hereby vested with exclusive au tho r i t y  
t o  lease f o r  the explorat ion, development, product on and d i s t r i b u t i o n  
o f  geothermal resources and the byproducts thereof any lands belonging 
t o  the state, o r  the t i t l e  t o  which i s  i n  the pub1 c domain, including 
road beds, water bottoms, and lands adjudicated t o  the s ta te  a t  tax 
sale. To the extent applicable, the mineral board i s  also vested 
with the same powers o f  supervision and management o f  a l l  geothermal 
leases granted by the s ta te  t h a t  are vested i n  the board under 
R.S. 30:129 w i t h  respect t o  leases granted f o r  minerals, o i l  and 
gas. 

30:805 Leasing procedures 

Except as otherwise s p e c i f i c a l l y  provided herein, appl icat ions 
f o r  s ta te  gepthermal leases, the inspect ion of the lands, the 
quan t i t y  of land t o  be obtained i n  a s ing le lease, the advertisement 
f o r  bids, the bidding procedures and the board's au tho r i t y  t o  
accept o r  r e j e c t  b ids a l l  sha l l  be governed by the provisions o f  
R.S. 30:125 through R.S. 30:129 both inc lus ive.  



30:806 Terms; rentals; royal t i e s  

A. All s ta te  geothermal leases shall be granted for  a maximum 
primary term of ten years and so long thereafter as geothermal 
operations are being conducted or  geothermal resources are being 
produced o r  u t i  1 i zed in comnerci a1 quan t i  t i es .  

B. Where a s ta te  geothermal lease provides fo r  delay rentals, 
the annual rental shall be for  not less than one dollar per 
acre o r  one-half the cash bonus, whichever is  greater. 

C. 
lease shall be no t  less than the following: 

( 1 )  A royalty of not  less t h a n  ten percent of the price received 
for  a l l  geothermal resources produced and saved or  utilized. 

( 2 )  A royalty of no t  less than five percent of the value 
of any byproduct produced and saved or utilized. 

Royalties on production obtained from a s ta te  geothermal 

D. 
geothermal lease shall no t  affect  o r  limite the compensation 
negotiated by the owners of adjoining o r  nearby property which 
may be affected or exploited by the lessee. 

The term rental or  royalty obtained by the s ta te  from a 

30:807 Regulations of board 

The mineral board i s  hereby authorized to  incorporate such 
assitional customary provisions in a s ta te  geothermal lease and t o  
adopt  such additional regulations governing the administration and 
management of  such leases t h a t  are not  inconsistent w i t h  the provisions 
o f  this  Chapter .  

30 : 809 Preservation o f  r i g h t s  

"The respective r i g h t s  of the lessees under o i l ,  gas, and 
mineral leases and of the lessees under geothermal leases are 
intended t o  be compatible and to  be exercised reasonably by one 
with due regard to  the other. However, in the event of conflict ,  
the rights of the lessee under any o i l ,  gas , or  mineral lease 
heretofore issued on lands as se t  forth in Section 804 hereof and 
in effect  on the effective date of this Chapter, shall not be 
diminished o r  limited by virtue of this  Chapter o r  any provisions 
hereof. I' 

The provisions of this Chapter are not intended and should  not 
be construed t o  deny the legal right or  remedy of any owner for  the 
protection of his property interests that i s  otherwise available t o  
such owner under the law. 
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APPENDIX 2 

SELECTED PORTIONS OF THE LOUISIANA CONSERVATION ACT 

(RS 30:l e t  seq. as amended through 1977) 

30:l Department established; appointment o f  comnissioners; 
term; vacancies ; j u r i  sd i  c t i  on; sa lary  

A. 
here ina f te r  re fe r red  t o  as the depa rtment. 
sha l l  be d i rected and cont ro l led  by a commissioner o f  
conservation, who sha l l  be appointed by the governor, w i t h  
the consent of the Senate, fo r  a term o f  four  years. 
case o f  vacancy f o r  any cause the governor sha l l ,  w i t h  consent 
o f  the Senate, f i l l  the o f f i c e  by appointment f o r  the 
unexpired term. 

There i s  establ ished the s ta te  Department o f  Conservation, 
The department 

I n  

30: 2 Waste o f  o i  1 o r  gas proh ib i ted  

Waste o f  o i l  f o r  gas as defined i n  t h i s  chapter i s  
prohibi ted.  

30:3 Def i n i  ti ons 

Unless the context otherwi se requi  res , the words def ined 
i n  t h i s  Section have the fo l low ing  meaning when found i n  t h i s  
Chapter: 

(1) "Waste," i n  add i t ion  t o  i t s  ord inary meaning, means 
"physical waste" as t h a t  term i s  general ly understood i n  
the o i l  and gas industry.  It includes: 

I (a)  the i n e f f i c i e n t ,  excessive, o r  improper use o r  
d i ss ipa t i on  o f  reservo i r  energy; and the locat ion,  
spacing, d r i l l i n g ,  equipping, operating, o r  producing 
o f  an o i l  o r  gas wel l  i n  a manner which resu l ts ,  o r  
tends t o  resu l t ,  i n  reducing the quant i t y  o f  o i l  
o r  gas u l t ima te l y  recoverable from a pool; and 

, 

(b)  
o f  o i l  o r  gas from a pool i n  excess o f  t ranspor tat ion 
o r  marketing f a c i  1 i t i e s  o r  o f  reasonable market demand; 
and the locat ing,  spacing, d r i l l i n g ,  equipping, 
operating, o r  producing o f  an o i l  o r  gas we l l  i n  a 
manner causing, o r  tending t o  cause, unnecessary o r  
excessive surface loss o r  dest ruct ion o f  o i l  o r  gas. 

the i n e f f i c i e n t  s to r i ng  o f  o i l ;  the producing 

(c )  The disposal, storage o r  i n j e c t i o n  o f  any waste 
product i n  the subsurface by means o f  a disposal we l l .  
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(2) 
of the State of Louisiana. 

"Comnissioner" means the Commissioner of Conservation 

(3) "Person" means any natural person, corporati on, association, 
partnership, receiver, tutor, curator, executor, administrator, 
fiduciary, or representative of any kind. 

(4) 
regardless of gravity, which are produced a t  the well head 
i n  l iqu id  form by ordinary production methods. 

" O i l  'I means crude petroleum o i l ,  and other hydrocarbons , 

(5) 
and a l l  other hydrocarbons not defined as oil  i n  Paragraph 
(4) above. 

"Gas" means a l l  natural gas, including casinghead gas, 

(6) "Pool" means an underground reservoir containing a 
c0rmK)n accumulation of crude petroleum oi l  or natural 
gas or  both. €ach zone of a general structure which is 
completely separated from any other zone i n  the structure 
i s  covered by the term "pool" as used i n  this Chapter. 

(7) "Field" means the general area which is underlatld 
o r  appears to be underlaid by a t  least  one pool. 
i ncl udes the underground reservoi r or  reservoirs 
containing crude petroleum o i l  o r  natural gas or  both. 
The words "field" and "pool" mean the same t h i n g  when 
only one underground reservoi r -is i nvol ved ; however, 
"field" u n l i k e  "pool", may relate to  two or  more pools. 

(8) 
into and to produce from a pool and to appropriate the 
production either for himself or  for others. 

(9) 
producing oil  or gas or both. 

(10) 
I t  includes refined crude oi l  , crude tops, topped crude, 
processed crude petroleum, residue from crude petroleum, 
cracking stock, uncracked fuel oi 1, fuel oi 1, treated 
crude o i l ,  residuum, gas o i l ,  casinghead gasoline, natural 
gas gasoline, naphtha, d i s t i l l a te ,  gasoline, kerosene, 
benzine, wash oi 1 , waste oi 1 , blended gasol i ne, 1 ubri  cati ng 
o i l ,  blends or mixtures of o i l  w i t h  one or  more 1 i q u i d  
products or by-products derived from o i l  or  gas, and blends 
or  mixtures of two or  more l i q u i d  products o r  by-products 
derived from o i l  or  gas, whether hereinabove enumerated 
or  not. 

I t  

"Owner" means the person who has the r i g h t  t o  dri l l  

"Producer" means the owner of a well capable of 

"Product" means any comnodity made from o i l  or  gas. 

(11) 
the s ta te  from any well i n  excess of the amount allowed by 
any rule, regulation, or order of the commissioner, as 
dis t inguished from oil  produced w i t h i n  the s ta te  not i n  
excess of the amount so allowed by any rule, regulation, 
o r  order, which is "legal o i l .  I' 

"Illegal o i l "  means o i l  which has been produced w i t h i n  
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(12) 
the s ta te  f r o m  any wel l  i n  excess o f  the amount allowed 
by any rule,  regulat ion, o r  order o f  the comnissioner, as 
dist inguished f r o m  gas produced w i t h i n  the s ta te  not i n  
excess o f  the amount so allowed by any ru le ,  regulat ion, 
o r  order, which i s  " legal  gas." 

(13) " I l l e g a l  product" means any product o f  o i l  o r  gas, 
any p a r t  o f  which was processed o r  derived, i n  whole o r  
i n  part ,  from i l l e g a l  o i l  o r  i l l e g a l  gas o r  f r o m  any 
product thereof, as dist inguished f r o m  " legal product," 
which i s  a product processed o r  derived t o  no extent from 
i l l e g a l  o i l  o r  i l l e g a l  gas. 

" I l l e g a l  gas'' means gas which has been produced w i t h i n  

(14) "Tender" means a permit o r  c e r t i f i c a t e  o f  clearance 
f o r  the t ransportat ion o f  o i l  , gas, o r  products , approved 
and issued o r  registered under the au tho r i t y  o f  the 
comni ss i  oner. 

(15) "Waste product" means any l i q u i d ,  sludge, e f f luen t ,  
semi- l iquid o r  other substance r e s u l t i n g  from any process, 
whether manufacturing o r  otherwise. 

30:4 J u r i s d i c t i o n  and powers o f  comnissioner; ru les and 
regulat ions 

A. The comnissioner has j u r i s d i c t i o n  and au tho r i t y  over 
a1 1 persons and property necessary t o  enforce e f f e c t i v e l y  
the provisions o f  t h i s  Chapter and a l l  other laws r e l a t i n g  
t o  the conservation o f  o i l  o r  gas. 

B. The comnissioner sha l l  make such i n q u i r i e s  as he thinks 
proper t o  determine whether o r  not  waste, over which he 
has j u r s i d i c t i o n ,  ex i s t s  o r  i s  imninent. 
o f  t h i s  power the comnissioner has the author i ty :  t o  
c o l l e c t  data; t o  make inves t iga t ions  and inspections; 
t o  examine propert ies, leases, papers, books, and records; 
t o  examine, survey, check, test ,  and gauge o i l  and gas 
wells, tanks, re f iner ies,  and modes o f  transportat ion; t o  
hold hearings; t o  provide f o r  the keeping o f  records and 
the making o f  reports; and t o  take any ac t ion  as 
reasonably appears t o  him t o  be necessary t o  enforce t h i s  
Chapter. 

I n  the exercise 

C. 
and hearing as provided i n  t h i s  Chapter, any reasonable 
rules, regulations, and orders t h a t  are necessary from 
time t o  t i m e  i n  the proper administrat ion and enforcement 
o f  t h i s  Chapter, inc lud ing rules,  regulat ions, o r  orders 
f o r  the f o l  lowing purposes : 

The comnissioner has au tho r i t y  t o  make a f t e r  no t ice  
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(1) To require the d r i l l i n g ,  casing, and plugging of 
wells to be done i n  such a manner as to  prevent the 
escape of oil  or gas out of one stratum to  another; t o  
prevent the intrusion of water into oil  or  s t ra ta ;  to  
prevent the pollution of fresh water supplies by o i l ,  
gas, or s a l t  water; and to require reasonable bond 
w i t h  security for the performance of the duty to 
plug each dry or abandoned well. 

(2) To r e q u i r e  the making of reports showing the 
location of a l l  oil  and gas wells, and the f i l i n g  of 
1 ogs , el ectr i  cal surveys, and other d r i  11 i ng records. 

(3) To prevent wells from being d r i l l ed ,  operated, and 
produced i n  a manner to cause injury to neighboring 
leases or property. 

(4) To prevent the drowning by water of any stratum or 
part thereof capable of producing oil  o r  gas i n  paying 
quantities, and to  prevent the premature and irregular 
encroachment of water which reduces, or  tends t o  reduce, 
the total ultimate recovery of oil  or gas from any 
pool . 
(5) To require the operation of wells w i t h  efficient 
gas-oil ratios,  and F ix  these ratios. 

(6) To prevent blow outs, caving and seepage i n  the 
sense that conditions indicated by these terms are 
generally understood i n  the o i l  and gas business. 

(7)  To prevent  fires. 

(8) To identify the ownership of a l l  o i l  or gas wells, 
producing leases, refineries, tanks, plants, structures , 
and a l l  storage and transportation equipment and faci l i t ies .  

(9) To regulate the shooting and chemical treatment of 
wells. 

(10) To regulate secondary recovery methods, including the 
introduction of gas, a i r ,  water, or other substance into 
producing formations . 
(11) To limit and prorate the production of oil  or  gas 
or  both from any pool or field for the prevention of 
waste . 
(12) To require, either generally or i n  or from particular 
areas, certif icates o f  clearance or  tenders i n  connection 
w i t h  the transportation o f  oi 1 , gas, or any product. 
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(13) To regulate the spacing of wells and to  establish 
dr i l l ing  u n i t s ,  including temporary or  tentative spacing 
rules and dr i l l ing  units i n  new fields. 

(14) To r e q u i r e  interested persons t o  place uniform meters 
of a type approved by the comnissioner wherever the 
conmissioner designates on a l l  pipelines, gathering 
sys terns, barge term1 nal s , 1 oadi ng racks, ref i neri es , or  
other places necessary or  proper to  prevent waste and the 
transportation of i l legal ly  produced o i l  o r  gas. These 
meters shall be under the supervision and control of the 
department of conservation. I t  shall be a violation of 
this Chapter, subject t o  the penalties provided i n  
R.S. 30:18, for  any person to  refuse to  attach or instal l  
a meter when ordered to  do so by the comnissioner, or i n  
any way to tamper w i t h  the meters so as to  produce a fa lse  
or inaccurate reading, or to  have any device through which 
the oi l  or gas can be passed around the meter, unless 
expressly authorized by written permit of the comnissioner. 

(15 )  To require that the product of a l l  wells shall be 
separated into so many million cubic fee t  of gaseous 
hydrocarbons and barrel s of 1 i q u i  d hydrocarbons, ei ther 
or b o t h ,  and accurately measured wherever separation takes 
place. Gaseous hydrocarbon measurement shall be corrected 
to ten ounces above atmospheric pressure. 
hydrocarbons shall be measured into barrels of forty-two 
g a l l o n s  each. Both measurements shall be corrected to 
sixty degrees fahrenhei t. 

L iqu id  

(16)  To regulate by rules, the d r i l l i n g ,  casing, cementing, 
d i  sposal i nterval , moni tori  ng , pl uggi  ng and permi tti ng of 
disposal wells, including a l l  surface and storage f ac i l i t i e s  
incidental thereto, which are used to inject  waste products 
i n  the subsurface, i n  such a manner as to  prevent the escape 
of such waste product into a fresh ground water aquifer or 
into oi l  or gds st rata;  and may require reasonable bond 
w i t h  security for the performance of the duty to  p l u g  each 
abandoned well or each well which is  of no further use. 

30:5 Permission to  convert qas into carbon black; re-cycling 
gas ; u n i t  operations 

A .  I n  order to prevent waste of natural gas, the comnissioner may 
grant to bona fide applicants permits for  the b u i l d i n g  and operation 
o f  p lan t s  and to b u r n  natural gas into carbon black for  the period 
of time fixed by the comnissioner i n  the permit, not to exceed 
twenty-five years and subject to the provisions of the laws of the 
s ta te  and the rules and regulations of the department. 
a violation of this  Chapter for  any person to  b u i l d  or operate a 
new plant, for these purposes without the permit required by 
this  Section. 

I t  shall be 



346 

B. 
wells, the conmissioner shal l ,  a f ter  not ice and upon hearing, and 
h i s  determination o f  feasi  b i  1 i ty , requi r e  the re-cycl i ng o f  gas 
i n  any pool or por t i on  of a pool productive o f  gas from which 
condensate o r  d i s t i l l a t e  may be separated o r  natural  gasoline 
extracted, and promulgate ru les t o  u n i t i z e  seDarate ownership and 
t o  regulate production o f  the gas and re in t roduc t ion  o f  the gas 
i n t o  productive formations a f te r  separation o f  condensate o r  
o r  d i s t i l l a t e ,  o r  ex t rac t ion  o f  natural  gasoline, fpsm the gas. 

C. Without i n  any way modifying the au tho r i t y  granted t o  the 
comnissioner o f  Subsection B o f  Section 9 o f  t h i s  T i t l e  t o  
es tab l i sh  a d r i l l i n g  u n i t  o r  u n i t s  f o r  a pool and i n  add i t ion  
t o  the au tho r i t y  conferred i n  Subsection B o f  t h i s  Section, the 
comnissioner of conservation, upon the app l ica t ion  o f  any 
in te res ted  party, also i s  authorized and empowered t o  enter 
an order requ i r i ng  the u n i t  operation o f  any pool o r  a combination 
o f  two pools i n  the same f i e ld ,  productive o f  o i l  o r  gas, o r  
both, i n  connection w i th  the i n s t i t u t i o n  and operation o f  
systems o f  pressure maintenance by the i n j e c t i o n  o f  gas, water 
o r  any other extraneous substance, or i n  connection w i th  any 
program o f  secondary recovery; and the conmissioner i s  f u r t h e r  
authorized and empowered t o  require the u n i t  operation o f  a 
s i n y l n  pool i n  any s i t u a t i o n  where the u l t imate  recovery can 
be increased and waste and the d r i l l i n g  o f  unnecessary we l ls  
can be prevented by such a u n i t  operation. 
such an order o f  u n i t  operation, the comnissioner sha l l  have 
the r i g h t  t o  un i t i ze ,  pool and consolidate a l l  separately owned 
t r a c t s  and other property ownerships. A n y  order f o r  such a 
u n i t  operation sha l l  be issued only a f t e r  not ice and hearing 
and sha l l  be based on f indings t h a t  (1) the order i s  reasonably 
necessary f o r  the prevention o f  waste and the d r i l l i n g  o f  unnecessary 
wells, and w i l l  appreciably increase the u l t imate  recover o f  o i l  
o r  gas from the a f fec ted  pool o r  combination o f  two pools, (2)  
the proposed u n i t  operation i s  economically feasible, (3)  the 
order w i l l  provide for the a l l o c a t i o n  t o  each separate t r a c t  w i t h i n  
the u n i t  o f  a proport ionate share o f  the u n i t  production which 
s h a l l  insure the recovery by the owners o f  t h a t  t r a c t  o f  t h e i r  
j u s t  and equi table share o f  the recoverable o i l  o r  gas i n  the 
un i t i zed  pool o r  combination o f  two pools. and (4)  a t  l e a s t  three- 
fourths of the owners and three-fourths of the r o y a l t y  owners, such 
three-fourths t o  be i n  i n t e r e s t  as determined under ( 3 )  hereof , 
sha l l  have approved the plan and terms o f  u n i t  operation, such 
approval t o  be evidenced by a w r i t t e n  contract  o r  contracts covering 
the terms and operation o f  sa id  u n i t i z a t i o n  signed and executed by 
said three-fourths i n  i n t e r e s t  o f  said owners and three-fourths i n  
i n t e r e s t  o f  the said r o y a l t y  bwners and f i l e d  w i th  the commissioner 
on o r  before the day set f o r  $aid hearing. The order requ i r i ng  
the u n i t  operation sha l l  designate a u n i t  operator and sha l l  also 
make prov is ion  for the proport ibnate a l l oca t i on  t o  the owners 
(lessees o r  owners of unleased fn te res ts )  of the costs and expenses 
o f  the u n i t  operation, which al loc&$ion sha l l  be i n  the same 
proport ion t h a t  the separately owned t r a c t s  share i n  u n i t  production. 
The cost of c a p i t a l  investment i n  wel ls and physical equipment 
and in tang ib le  d r i l l i n g  costs, i n  the absence o f  voluntary 
agreement among the owners t o  the contrary, sha l l  be shared i n  

I n  order t o  prevent waste and t o  avoid the d r i l l i n g  o f  unnecessary 

I n  connection w i th  
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l ike proportion; provided that  no such owner who has not 
consented t o  the unitization shall be required t o  contribute 
to the costs or expenses of the u n i t  operation, or to the 
cost of capital investment in wells and physical equipment 
and intangible dr i l l ing costs, except out of the proceeds of 
production accruing t o  the interest  of such owner o u t  of 
production from such unit operation. However, no well costs 
credit  allowable shall be adjusted on the basis of less than 
the average well costs w i t h i n  the un i t i zed  area. I t  is  
provided , however, that  the order requi r i n g  u n i  t operati on 
shall not vary nor a l t e r  any of the terms of the above required 
wrdtten contract or contracts evidencing approval nor impose 
any terms or operations upon the non-signers of said contract 
or contracts more onerous than the terms and operations se t  out 
i n  said contract or contracts. 

No order of the comni ssioner entered pursuant hereto shall 
have the effect  of en1 argi ng , d i  spl aci ng, varying, a1 teri ng or 
in anywise whatsoever modifying or changing contracts i n  
existence on the effective date of this Act concerning the 
unitization of any pool (reservoir) or pools (reservoirs) or 
f ie ld  (as defined in said contract) for the production of 
o i l  or gas, or both. 

3U:6 )$learings, notice; rules of procedure; emergencies; 
service of Drocess; recordation and 'Tnseection: 
request for hearings 

A. The commissioner shall prescribe the rules o f  order or 
procedure i n  hearings or other proceedings before him under 
this Chapter. 

B. No rules, regulation, order or change, renewal, or extension 
thereof, shal l ,  i n  the absence of an emergency, be made by the 
comnissioner under the provisions o f  this Chapter except a f te r  
a public hearing upon a t  least  ten days' notice given i n  the 
manner and form prescribed by the comnissioner. This hearing 
shall be held a t  a time and place and i n  the manner prescribed 
by the comnissioner. The comnissioner, i n  his discretion, may 
designate a member of his s ta f f ,  either an attorney, engineer 
or geologist, to conduct public hearings on his behalf. Any 
person having an interest  i n  the subject matter of the hearing 
shall be enti t led to be heard. Provided, however, that  whenever 
any application shall be made to the commissioner of conservation 
for creation, revision or  modification of any u n i t  or  units for 
production o f  oil  or gas, or for adoption o f  any plan for spacing 
of wells or for cycling of gas, pressure maintenance or restoration, 
or other plan of secondary recovery, the applicant shall be 
required to  f i l e  w i t h  the application two copies of a map of 
such u n i t  or  units or well spacing pattern or two explanations of 
such plan of  cycling, pressure maintenance or restoration, or 
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other p1 n of secondarJ recover? the applicant shal l  be required 
to f i l e  w i t h  the application two 'copies of a map of such u n i t  
or u n i t s  or well spacing pattern or two explanations of such 
plan of cycling, pressure maintenance or  restoration, or  other 
secondary recovery program and a t  least  t h i r ty  (30) days notice 
shall be given of the hearing to be held thereon, i n  the manner 
prescribed by the comnissioner of conservation, and a copy of 
such plat or  explanation of program shall remain on f i l e  i n  
the office of the comnissioner i n  Baton Rouge and i n  the office 
of the d i s t r i c t  manager of the conservation d i s t r i c t  i n  which 
the property is  located, and be open for  public inspection, a t  
least  t h i r ty  (30) days prior to such hearing. 

C. I f  the comnissioner f inds  an existing emergency which i n  
his judgment requires the making, changing, renewal, or extension 
of a rule, regulation, o r  order without first having a hearing, 
the emergency rule, regulation, or order shall have the same 
validity as i f  a hearing had been held a f te r  due notice. The 
emergency rule, regulation, or order shall remain i n  force no 
longer than fifteen days from its effective date. 
i t  shall expire when t h e  rule, regulation, o r  order made after 
notice and hearing w i t h  respect to the same subject matter 
becomes effecti ve. 

In any event, 

D. Should the comnissioner elect  t o  give notice by personal 
service i t  may be made by any officer authorized t o  serve process 
o r  any agent of the comnissioner i n  the same manner as is provided 
by law for the service of citation i n  civil actions i n  the d i s t r i c t  
courts. Proof of the service by an agent shall be by the affidavit 
of the person making it. 

E. All rules, regulations, and orders made by the comnissioner 
shall be i n  w r i t i n g  and shall be entered i n  full by h i m  i n  a 
book kept  for that purpose. T h i s  book shall be a public record 
and shall be open for inspection a t  a l l  times during reasonable 
office hours. A copy of a rule, regulation or order, certified 
by the comnissioner, shall be received i n  evidence i n  a l l  courts 
of this s ta te  w i t h  the same effect as the original. 

F. Any interested person has the r i g h t  to have the comnissioner 
call a hearing for the purpose of taking actioh i n  respect t o  
a matter w i t h i n  the jurisdiction of the comnissioner by making 
a request therefor i n  wri t ing.  Upon receiving the request the 
comnissioner shall pomptly ca'tl a hearing. After the hearing, 
and w i t h  a l l  convenient speed and i n  any event w i t h i n  t h i r ty  
days af ter  the conclusion of the hearing the comnissioner shall 
take whatever action he deems appropriate w i t h  regard t o  the 
subject matter. 
comnissioner t o  issue an order w i t h i n  the period of thir ty  days, 
he may be compelled t o  do so by mandamus a t  the suit of any 
interested person. 

In the event of failure or refusal of the 
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30: 7 Orders f i x i n g  allowable productions; hearing t o  
determine i n i t i a l  schedules; o l d  f i e l d s ,  hearing 
unnecessary, sumnary hear ing 

A. An order f i x i n g  allowable production o f  o i l  o r  gas o r  making 
changes there in  f o r  any month o r  o ther  per iod sha l l  by issued 
by the comnissioner on o r  before the twenty-third day o f  the 
month preceding the month f o r  which the order i s  t o  be e f f e c t i v e  
and i t  sha l l  be promulgated by imnediate pub l i ca t ion  i n  the 
o f f i c i a l  journal  o f  the state.  

B. 
o f  allowables had been previously issued, i t  sha l l  no t  be 
necessary f o r  the comnissioner t o  have a hearing p r i o r  t o  the 
issuance o f  any subsequent order f i x i n g  o r  changing the schedule 
o f  allowables unless there i s  a w r i t t e n  request f o r  a hearing 
by an in terested person. This prov is ion permi t t ing  the issuance 
o f  a shcedule o f  allowables f o r  o l d  f i e l d s  wi thout  a hearing 
i s  an exception t o  the general r u l e  requ i r ing  not ice and hearing 
p r i o r  t o  the issuance o f  an order by the comnissioner. 

(1)  I n  the case o f  o l d  f i e l d s  o r  pools f o r  which schedules 

( 2 )  I n  the event a schedule o f  allowables i s  promulgated 
wi thout  previous no t ice  and hearing, an aggrieved producer 
o f  o i l  o r  gas may f i l e  w i t h  the comnissioner a t  h i s  o f f i c e  
w i t h i n  seventy-two hours from the pub l ica t ion  o f  the order, 
a sworn w r i t t e n  statement, g iv ing  i n  d e t a i l  the grounds o f  h i s  
complaint. Thereupon, the comnissioner sha l l  hold a hearing 
w i t h i n  fo r ty -e igh t  hours. A t  t h i s  hearing, o ra l  o r  documentary 
evidence may be received by the comnissioner i n  favor o f  and 
against the complaint. A f t e r  the hearing, the comnissioner 
sha l l  summarily render a decision. I f  h i s  decis ion i s  no t  made 
on o r  before the e f fec t i ve  date o f  the order complained o f ,  
t ha t  order sha l l  be suspended u n t i l  a decis ion i s  rendered. 
During t h i s  period, the former order shall remain i n  force. 
This prov is ion permi t t ing  a sumnary hearing sha l l  be r e s t r i c t e d  
t o  cases invo lv ing  a complaint made against a schedule o f  
allowables under the circumstances se t  f o r t h  i n  t h i s  Subsection 
B ( 2 )  

30:9 Production from pool ; d r i l l i n q  uni ts;  equi tab le 
share; ru les  and regulat ions 

A. Whether o r  not  the t o t a l  production from a pool be l i m i t e d  
o r  prorated, no rule,  regulat ion,  o r  order o f  the conmissioner 
sha l l  i n  terms o r  e f fec t :  

( 1 )  Make i t  necessary f o r  the producer from, o r  the owner o f ,  
a t r a c t  o f  land i n  the pool, i n  order tha t  he may obtain the 
t r a c t ' s  j u s t  and equi table share o f  the production o f  the 
pool, as t h a t  share i s  set  fo r th  i n  t h i s  Section, t o  d r i l l  and 
operate any wel l  o r  wel ls  on the t r a c t  i n  addi t ion t o  the w e l l  
o r  wel ls t ha t  can without waste product t h i s  share, o r  
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(2) Occasion net  drainage from a t r a c t  unless there be d r i l l e d  
and operated upon the t r a c t  a wel l  o r  wel ls  i n  addi t ion t o  the 
wel l  o r  wel ls  thereon t h a t  can without waste produce the t r a c t ' s  
j u s t  and equi table share o f  the production o f  the pool. 

B: For the prevention o f  waste and t o  avoid the f r i l l i n g  o f  
unnecessary we1 1 s , the comni ssioner sha l l  establ i sh a d r i  11 i ng 
u n i t  o r  un i t s  f o r  each pool, except f o r  those pools which, p r i o r  
t o  Ju l y  31, 1940, had been developed t o  an extent and where 
condit ions ex i  s t  making i t  impract i  cab1 e o r  unreasonable t o  
use a d r i  11 i ng u n i t  a t  the present stage o f  development. A 
d r i l l i n g  un i t ,  as contemplated herein, means the maximum area 
which may be e f f i c i e n t l y  and economically drained by one we1 1. 
This u n i t  sha l l  cons t i tu te  a developed area as long as a wel l  
i s  located thereon which i s  capable o f  producing o i l  o r  gas 
i n  paying quant i t ies .  

C. 
hereaf ter  establ ished sha l l  be d r i l l e d  a t  the loca t ion  designated 
by the comnissioner o f  conservation, a f te r  pub l i c  hearing, i n  
the order creat ing the uni t .  The comnissioner o f  conservation 
sha l l  consider a l l  ava i lab le geological and engineering evidence 
and sha l l  provide f o r  the u n i t  wel l  t o  be located a t  the optimum 
pos i t ion  i n  the d r i l l i n g  u n i t  f o r  the most e f f i c i e n t  and economic 
drainage o f  such u n i t  w i th  such exceptions as may be reasonably 
necessary where topographical condit ions e x i s t  t h a t  would make 
such a loca t ion  o f  the u n i t  wel l  unduly burdensome o r  where 
the designated u n i t  wel l  was d r i l l e d  o r  comnenced p r i o r  t o  the 
creat ion o f  the d r i l l i n g  un i t ;  provided, however, the commissioner 
of conservation sha l l  f i x  the wel l  loca t ion  fo r  each d r i l l i n g  
u n i t  so t h a t  the producer thereof sha l l  be allowed t o  produce 
no more than h i s  j u s t  and equi table share o f  the o i l  and gas 
i n  the pool, as t h i s  share i s  set  f o r t h  i n  t h i s  Seckion. 

Each wel l  permitted t o  be d r i l l e d  upon a d r i l l i n g  u n i t  

D. Subject t o  the reasonable necessit ies for  the prevention 
o f  waste, and t o  reasonable adjustment because o f  s t ruc tu ra l  
pos i t ion,  a producer's j u s t  and equi table share o f  the o i l  
and gas i n  the pool , also refer red t o  as a t r a c t ' s  j u s t  and 
equi table share, i s  t h a t  p a r t  o f  the authorized production 
of the pool, whether i t  be the t o t a l  which could be produced 
without any r e s t r i c t i o n  on the amount of production, o r  whether 
i t  be an amount less than t h a t  which the pool could produce i f  
no r e s t r i c t i o n  on amount were imposed, which i s  subs tan t ia l l y  
i n  the proport ion t h a t  the quant i ty  o f  recoverable o i l  and gas 
i n  the developed area of h i s  t r a c t  o r  t rac ts  i n  the pool bears 
t o  the recoverable o i l  and gas i n  the t o t a l  developed area o f  
the pool, i n  so far  as these amounts can be p r a c t i c a l l y  
ascertained. To t h a t  end, the rules,  regulat ions, and orders 
o f  the commissioner sha l l  be such as w i l l  prevent o r  
minimize reasonably avoidable net  drainage f r o m  each devel oped 
area, t h a t  i s ,  drainage not  equalized by counter drainage, and 
w i l l  g ive t o  each producer the opportuni ty t o  use h i s  j u s t  and 
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equi tab le share of the reservo i r  energy. 
producer's j u s t  and equi table share o f  the production authorized 
f o r  the pool , the comnissioner i s  authorized t o  give due 
considerat ion t o  the p roduc t i v i t y  of the we l l  o r  we l ls  located 
thereon, as determined by flow tests ,  bottom hole pressure 
tests ,  o r  any other  p rac t i ca l  method o f  t e s t i n g  wel ls  and 
producing s t ructures , and t o  consider o ther  fac to rs  and 
geological and engineering tes ts  and data as may be determined 
by the comnissioner t o  be per t inent  o r  re levant  t o  ascer ta in ing 
each producer's j u s t  and equi tab le share o f  the production and 
reservo i r  energy o f  the f i e l d  o r  pool. 

I n  determining each 

30:g.l Termination of un i ts ;  conditions; procedure; issuance 
o f  orders 

A. Any u n i t  o r  u n i t s  establ ished pursuant t o  the au tho r i t y  
contained i n  t h i s  Chapter, sha l l  unless sooner terminated, 
extended o r  otherwise modified by order of the commissioner, 
remain i n  f u l l  force and e f fec t  so long as: 

(1) a wel l  i s  producing from the pool f o r  which the u n i t  o r  
u n i t s  were established; 

(2)  a wel l  i s  completed i n  the pool f o r  which the u n i t  o r  
u n i t s  were establ ished and, although no t  producing, has been 
proved t o  be capable o f  producing; 

(3) d r i  11 i ng , reworki ng , recompletion, p l  uggi ng back o r  deepeni ng 
operations are being conducted on a wel l  t o  secure o r  restore 
production from the pool for  which the u n i t  o r  un i t s  were 
es tab1 i shed ; o r  

B. 
occurrence o f  any o f  the condi t ions spec i f ied  i n  Paragraphs (1 ) , 
( Z ) ,  o r  (3), of Subsection A of t h i s  Section, upon app l ica t ion  
being made therefor, the commissioner may, by order issued 
a f t e r  ten days lega l  notice, and wi thout  the necessi ty o f  a 
pub l i c  hearing i n  the absence o f  object ion,  terminate a l l  
un i t s  w i t h i n  the pool. 

I f  a per iod of one year and n ine ty  days elapses wi thout  the 

C. The comnissioner sha l l  prescribe, issue, amend, and rescind 
such orders, ru les  and regulat ions as he may f i n d  necessary o r  
appropriate t o  carry  ou t  the provis ions o f  t h i s  Section. Among 
other  things, such orders, rules, and regulat ions sha l l  prescr ibe 
the, form and substance o f  the app l ica t ion  f o r  u n i t  termination, 
and a1 1 statements, declarations, and supporting evidence t o  be 
f i l e d  therewith. 

D. The provis ions o f  t h i s  Section are intended t o  and sha l l  a f f e c t  
present ly  ex i  s ti ng uni t s  ; however, i n those i nstances where more 
than one year and ninety days have elapsed p r i o r  t o  the e f f e c t i v e  
date o f  t h i s  Section wi thout any of the condi t ions spec i f ied  i n  
Paragraphs ( l ) ,  (Z), o r  ( 3 )  of Subsection A of t h i s  Section having 
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occurred, such u n i t  or u n i t s  shall not be subject t o  termination 
hereunder u n t i l  an additional period of ninety days has elapsed 
af ter  the effective date of this Section without any of the 
said condi ti  ons havi ng occurred. 

E. Any order issued pursuant t o  this Section shall be fi led 
for record as provided i n  Section 11.1 of this Title. 

F. Any future wells completed w i t h i n  the boundaries of any 
u n i t  or  u n i t s  terminated pursuant t o  this Section shall , upon 
a new u n i t  application being made t o  the commissioner, be 
entitled to a u n i t  hearing as otherwise provided for by law 
as fully as though the original u n i t  or  units had never been 
created, and any such new u n i t  or units shall not be limited 
i n  any way by the pr ior  hearing or pre-existing u n i t  o r  units. 

6 .  No provision of this Section shall be construed so as t o  
i n  any way limit the authority otherwise granted to the comnissioner 
to terminate, extend, or  otherwise granted t o  the comnissioner 
to terminate, extend, or otherwise modify any u n i t  o r  u n i t s .  

30:lO Agreements for d r i  1 1 i ng u n i  t s  ; pool i ng i nterests ; 
terms and condi ti ons ; expenses 

A. When two or  more separately owneci tracts of land are embraced 
w i t h i n  a d r i l l i n g  u n i t  which has been established by the 
comnissioner as provided i n  R.S. 30:9B, the owners may validly 
agree t o  pool their  interests and t o  develop their  lands as a 
d r i l l i n g  u n i t .  

(1) Where the owners have not agreed t o  pool their  interests, 
the comnissioner shall require them to do so and t o  develop 
their lands as a d r i l l i n g  u n i t ,  i f  he f i n d s  i t  to be necessary 
t o  prevent waste or t o  avoid d r i l l i n g  unnecessary wells. 

(a) A l l  orders requiring pooling shall be made af ter  
notice and hearing. They shall be upon terms and 
conditions that are just and reasonable and that will 
afford the owner of each t rac t  the opportunity t o  recover 
or  receive his just and equitable share o f  the o i l  and 
gas i n  the pool without unnecessary expense. They shall 
prevent  or  minimize reasonable avoidable drainage from 

1 . 1  each developed t rac t  which is not equallized by counter 
drai nage. 

(b )  The portion of the production allocated to  the owner 
o f  each t ract  included i n  a d r i l l i n g  u n i t  formed by a 
pooling order shall when produced be considered as i f  i t  
had been produced from his t rac t  by a well drilled thereon. 
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(c)  
ment and operation o f  the pooled u n i t  chargeable by the 
operator t o  the other  in te res ted  owners sha l l  be l i m i t e d  
t o  the actual  reasonable expenditures required f o r  t h a t  
purpose, inc lud ing a charge f o r  supervision. I n  the event 
o f  a dispute r e l a t i v e  t o  these costs, the comnissioner 
sha l l  determine the proper costs, a f t e r  no t ice  t o  a l l  
in te res ted  persons and a hearing. 

I n  the event pool ing i s  required, the cost o f  develop- 

B. Should the owners o f  separate t r a c t s  embraced w i t h i n  a 
d r i l l i n g  u n i t  f a i l  t o  agree upon the pool ing o f  the t r a c t s  
and the d r i l l i n g  o f  a wel l  on the un i t ,  and should i t  be 
establ ished by f i n a l  and unappealable judgment o f  cour t  t h a t  
the comnissioner i s  wi thout au thor i ty  t o  requi re  pool ing as 
provided f o r  i n  Subsection A, then, subject  t o  a l l  o ther  
appl icable provis ions o f  t h i s  Chapter, the owner o f  each t r a c t  
embraced w i t h i n  the d r i l l i n g  u n i t  may d r i l l  thereon. The 
allowable production therefrom sha l l  be such propor t ion of 
the allowable f o r  the f u l l  u n i t  as the area o f  the separately 
owned t r a c t  bears t o  the f u l l  d r i l l i n g  un i t .  

30:11 A l loca t ion  o f  a1 lowable production 

A. Whenever the comnissioner l i m i t s  the t o t a l  amount o f  o i l  
o r  gas which may be produced, he sha l l  a l loca te  the allowable 
production among the f i l eds .  This a l l oca t i on  sha l l  be made 
on a reasonable basis, giving, t o  each f i e l d  with small wel ls  
o f  s e t t l e d  production, an amount which w i l l  prevent a general 
premature abandonment o f  the wel ls  i n  the f i e l d .  

6. The comnissioner may l i m i t  the production o f  a pool t o  an 
amount less than t h a t  which the pool could produce i f  no 
r e s t r i c t i o n  were imposed. This l i m i t a t i o n  may be imposed 
e i t h e r  as an inc ident  t o  o r  wi thout  a l i m i t a t i o n  o f  the t o t a l  
amount o f  o i l  o r  gas which may be produced i n  t h i s  state.  
commissioner sha l l  prorate the allowable production among the 
producers i n  the pool on a reasonable basis so as t o  prevent 
o r  minimize avoidable drainage from each developed area which 
i s  not  equalized by counter drainage, and so t h a t  each producer 
w i l l  have the opportuni ty t o  produce o r  receive h i s  j u s t  and 
equi table share, subject  t o  the reasonable necessi t ies for  
the prevention o f  waste. 

C. A f t e r  the e f f e c t i v e  date o f  a ru le ,  regulat ion,  o r  order 
o f  the commi ss ioner  f i x i  ng the a1 1 owabl e production o f  o i  1 
o r  gas, o t  both, f o r  a pool , no person sha l l  prouduce from 
a wel l ,  lease, o r  property more than the allowable production 
which i s  applicable, nor sha l l  the amount be produced i n  a 
d i f f e r e n t  manner than tha t  authorized. 

The 
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30:ll.l Filing and recording of orders creating dr i l l  i n g  or 
production units 

W i t h i n  th i r ty  days af ter  the issuance thereof the comnissioner 
of conservation of the s ta te  of Louisiana shall cause t o  be f i led and 
recorded i n  the conveyance records of the parish or parishes i n  which 
the imnovable property affected thereby i s  situated a l l  orders and 
amendments thereof creating dri 11 i n g  or production units. 

30:12 Court review and injunction; venue; procedure; burden 
of proof 

An interested person adversely affected by any law of this s ta te  
w i t h  respect to conservation of oil  or gas, or both, or by a provision 
of this Chapter, or by a rule, regulation, or order made by the comnissioner 
hereunder, or by an act  done or threatened thereunder, and who has 
exhausted his administrative remedy, may obtain court review and seek 
relief by a suit for an in junc t ion  against the comnissioner as defendant. 
S u i t  shall be insti tuted i n  the d i s t r i c t  court o f  the parish i n  which 
the principal office of the commissioner i s  located and shall be tried 
summarily. The attorney representing the commissioner may have a case 
s e t  for t r i a l  a t  any time af te r  ten days' notice to the plaintiff  or his 
attorney of record. The burden of proof shall be upon the plaintiff  and 
a1 1 perti nent evidence w i t h  respect t o  the val i d i  ty and reasonableness 
of the order o f  the commissioner complained of shall be admissible. The 
law, the provision o f  this Chapter, or the rule, regulation, or order 
complained of ,  shall be taken as prima facie va l id .  This presumption 
shall no t  be overcome i n  connection w i t h  any application for  injunctive 
re l ie f ,  including a temporary restraining order, by verified petition or 
affidavit  of or i n  behalf of the applicant. The right of review accorded 
by this Section shall be inclusive of a l l  other remedies, b u t  the r i g h t  
of appeal shall l i e  as hereinafter set  forth i n  this Chapter. 



APPENDIX 3 

LOUISIANA DEPARTMENT OF CONSERVATION 

PROPOSED REGULATIONS 

ORDER GR-l  

STATE WIDE ORDER GOVERNING THE DRILLING 

FOR AND PRODUCING OF GEOTHERMAL RESOURCES 

SLCTION I - DEFINITIONS 

4. 

B. 

C. 

D. 

E. 

F. 

Unless the context  otherwise requires, the words defined i n  
t h i s  sect ion sha l l  have the fo l low ing  meanings when found 
i n  t h i s  order: 

The DEPARTMENT sha l l  mean the DEPARTMENT OF CONSERVATION o f  
the State o f  Louisiana. 

COMMISSIONER means the Commissioner o f  Conservation o f  the 
State o f  Louisiana. 

The DISTRICT MANAGER sha l l  mean the head o f  any one o f  the 
DISTRICTS o f  the STATE under the D I V I S I O N  OF MINERALS, and 
as used, re fe rs  s p e c i f i c a l l y  t o  the Manager w i t h i n  whose 
d i s t r i c t  the wel l  o r  we l ls  are located. 

The AGENT sha l l  mean the DIRECTOR o f  the D I V I S I O N  OF MINERALS, 
the CHIEF ENGINEER thereof, o r  any o f  the D i s t r i c t  Managers o f  
t h e i  r A i  des. 

GEOTHERMAL RESOURCES sha l l  mean: 

(a) A l l  products o f  geothermal processes, embracing indigenous 
steam, ho t  water, ho t  br ines and geopressured waters excepting, 
however, waters produced inc identa l  t o  o i l  o r  gas explorat ion 
o r  production; 

(b) 
from water, gas o r  other f l u i d s  a r t i f i c a l l y  introduced i n t o  
geothermal and/or geopressured water formations ; 

( c )  Heat, natural  gas dissolved i n  formation water o r  which 
was dissolved i n  formation water and i s  produced a t  the geo- 
thermal and/or geopressured w e l l  bore, and other  associated 
energy found i n  geothermal and/or geopressured water formations ; 

Steam and other  gases, ho t  water and ho t  br ines resu l t i ng  

(d) Any byproduct derived therefrom. 
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GEOTHERMAL BYPRODUCT means any mineral o r  minerals , ex1 cdi  ng 
o i l  and natural  gas, which are found i n  so lu t ion  o r  i n  
associat ion w i th  a geothermal resource and which have a value 
less than seventy-five percent o f  the value o f  the t o t a l  geo- 
thermal resource i f  u t i l i z e d  o r  no t  because o f  quanti ty, 
qual i ty ,  o r  technical d i f f i c u l t i e s  i n  ext ract ion and production 
by themselves o r  which production would waste o r  not  f u l l y  
u t i  1 i ze the geothermal resource. 

GEOTHERMAL LEASE i s  a contract  by which the lessee i s  granted 
the r i g h t  f o r  exploration, d r i l l i n g ,  development, production 
and d i s t r i b u t i o n  o f  geothermal resources and byproducts. 

GEOTHERMAL OPERATION includes the explorat ion for ,  d r i l l i n g  
fo r ,  development of ,  production of ,  and d i s t r i b u t i o n  of ,  
geothermal resources. 

GEOTHERMAL WELL sha l l  mean a wel l  whose pr inc ipa l  production 
i s  geothermal resources. 

-’ WELL when used alone i n  these Rules and Regulations, sha l l  mean 
any bore wel l  used for study of o r  development of geothermal 
resources. 

COMPLETION. A geothermal wel l  sha l l  be considered completed 
when geothermal resources are produced o r  capable o f  being 
produced through the we1 1 head. 

- WASTE sha l l  mean the development of a geothermal resource i n  
a manner t h a t  causes an appreciable reduction i n  the t o t a l  
energy u l t imate ly  recoverable under prudent and proper operation. 

POLLUTION sha l l  mean such contamination o r  other a l t e ra t i on  o f  
the physical, chemical , o r  b io log ica l  propert ies o f  any waters 
o f  the State inc lud ing change i n  temperature, taste, color,  
t u rb id i t y ,  o r  odor of the waters o r  such discharge o f  any 
l i qu id ,  gaseous, so l id ,  radioactive, o r  other substance i n t o  
any waters of the State as w i l l  o r  i s  l i k e l y  t o  create a nuisance 
or render such water harmful, detrimental, o r  i n ju r i ous  t o  
publ ic  health, safety, o r  welfare, o r  t o  domestic, comnercial, 
i ndus t r i a l  ag r i cu l tu ra l  , recreat ional  o r  other benef ic ia l  
uses, o r  t o  l ivestock,  w i l d  animals, b i rds,  f i sh ,  o r  other 
aquatic l i f e .  

WATERS OF THE STATE sha l l  mean a l l  waters w i th in  the j u r i s d i c t i o n  
o f  t h i s  State including a l l  streams, lakes, ponds, impounding 
reservoi r s  , marshes water courses , waterways, we1 1 s , springs , 
i r r i g a t i o n  systems, drainage systems, and a l l  other bodies o r  
accumulation of water, surface and underground, natural o r  
a r t i  f i c i  a1 pub1 i c o r  pr ivate,  si tuated who1 1 y o r  p a r t l y  w i  t h i n  
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o r  bordering upon the State, excepting waters and sewage systems; 
treatment works o f  disposal systems, water and potable water 
d i s t r i b u t i o n  systems; and water withdrawn f o r  use u n t i l  such 
t i m e  as a l l  uses and f i n a l  treatment have been completed. 

RESERVOIR sha l l  mean a system o f  hydraul i c a l  l y  interconnected 
aqui fers containing the geothermal resource. 

FIELD sha l l  mean the general geothemzl resource area which 
i s  under la in o r  appears t o  be underlain by a t  l e a s t  one 
geothermal reservoir .  

OWNER means the person who has the r i g h t  t o  d r i l l  i n t o  and t o  
*ce from a reservo i r  and t o  appropriate the production 
e i t h e r  f o r  himself o r  others. 

SUBSIDENCE i s  the net (lowering) i n  e levat ion o f  the land 
surface dur ing a speci f ied time in te rva l .  Usually caluculated 
as a change i n  e levat ion o f  bench marks between successive 
surveys. May be the composite change resu l t i ng  from various 
natural  and man-made causes. B. E. Lof  ren, 1977, Background 

Region. 
cooperation w i th  ERDA, p. 8:). 

ALL OTHER WORDS used herein sha l l  be given t h e i r  usual customary 
and accepted meaning, and a l l  words o f  a technical nature, o r  
pecul iar  t o  the geothermal industry, sha l l  be given t h a t  meaning 
which i s  general ly accepted i n  said geothermal industry o r  i n  
the a l te rna t i ve  the o i l  and gas industry. 

studies f o r  appraising subsidence + i n  t e exas Gulf Coast 
U.S. Geological Survey Open-File Report 77-412 i n  

SECTION I1  - APPLICATION TO DRILL 

A. A l l  appl icat ions f o r  permits t o  d r i l l  wel ls  f o r  geothermal resources 
o r  conversions o f  ex i s t i ng  wel ls  f o r  geothermal development below 
the f resh water sands sha l l  be made on Form GR-10 o r  rev is ions 
thereof, and mailed o r  de l ivered t o  the D i s t r i c t  Off ice.  
appl icat ions, ~ dupl icate, sha l l  be accompanied by three copies 
o f  the loca t ion  p la t ,  preferably  drawn t o  a scale o f  f i v e  hundred 
fee t  (500') t o  the inch. 
date complied by a registered c i v i l  engirieer o r  surveyor and 
sha l l  d e f i n i t e l y  show the amount and locat ion o f  the acreage 
w i th  reference t o  quarter-section corners, o r  other establ ished 
survey points. There sha l l  a lso be shown a l l  per t inen t  lease 
and property l ines ,  leases and o f f s e t  wells, inc lud ing o i l  
and gas wells. When the t r a c t  t o  be d r i l l e d  i s  composed o f  
separately owned i nterests whi ch have beer pooled o r  uni t i  zed, 
the boundaries t o  and the acreage i n  eachseparately owned 
i n t e r e s t  must be indicated. Plats must htve wel l  locat ions 
c e r t i f i c a t i o n s  e i t h e r  wr i t t en  on o r  attacled t o  the wel l  
loca t ion  p la ts  and t h i s  c e r t i f i c a t i o n  mus: be signed by a 

These 

The p la t s  sha l l  be constructed from 
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C. 

D. 

registered c i v i l  engineer, q u a l i f i e d  surveyor o r  a q u a l i f i e d  
engineer regu la r l y  employed by the applicant. I f  possible, 
the app l ica t ion  card sha l l  give the name and address o f  the 
d r i l l i n g  Contractor, otherwise the information as soon as 
determined, sha l l  be supplied by l e t t e r  t o  the D i s t r i c t  
Manager. 

Dual completion appl icat ions w i l l  be granted only a f t e r  proper 
not ice and hearing. 

No wel l  sha l l  be d r i l l e d ,  nor sha l l  the d r i l l i n g  be comnenced, 
before a permit f o r  such wel l  has been issued by the Department 
o f  Conservation; furthermore, any work, such as digging p i t s ,  
e rec t ing  bui ldings, derr icks, etc., which the operator may do 
o r  have done, w i l l  be done a t  h i s  own r i s k  and w i t h  the f u l l  
understanding t h a t  the Department o f  Conservation may f i n d  i t  
necessary t o  change the l oca t i on  o r  deny the permit becuase 
o f  the ru les and regulat ions applying i n  t h a t  instance. 

No wel l  sha l l  c o m n c e  d r i l l i n g  below the surface casing u n t i l  
a s ign has been posted on the der r ick  and subsequently on the 
wel l  i f  i t  i s  a producer, showing the ownership and designation 
o f  the we1 1 , name o f  lease, section, township, range, and the 
s e r i a l  number under which the permit was issued. The ob l i ga t i on  
t o  maintain ai l e g i b l e  sign remains u n t i l  abandonment. I n  order 
t o  make the designation of the we1 1, as refer red t o  above, 
more uniform through the State, and thus t o  f a c i l i t a t e  the 
hand1 i n g  of a1 1 matters r e l a t i v e  t o  any p a r t i c u l a r  we1 1 , the 
fo l low ing  system of ru les has been developed for use i n  the 
naming o f  we l ls  i n  the future i n  Louisiana; 

case sha l l  any operator name o r  wel l  name exceed 
characters. (A space i s  equivalent t o  one (1) 

1. 
comply w i th  the above. 
be used f o r  sand and "U" f o r  un i t .  

Abbreviations sha l l  be used whenever possible t o  
It i s  recomnended t h a t  "S" 

2. The o f f i c ia l  wel l  name appearing on Form GR-10 
(Appl icat ion to D r i l l )  sha l l  be used when repor t ing  
on a l l  Department of Conservation forms and also i n  
a v  correspondence. 

(b) Lease Wells. A l l i w e l l s  d r i l l e d  on a lease basis sha l l  bear 
the Lessor's surname and i n i t i a l s  o r  given name. 

Exampl e: LEASE NAME WELL NO. 

J. R. Smith #2 

(c)  The Commissioner sha l l  prescribe o r  cause t o  have prescribed 
the procedure for  as!,igni ng we1 1 and/or uni t nomenclature and 
s h a l l  issue a memorandum concerning same from time t o  t i m e  as 
the need arises. 

,' 
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1. Developmental Uni ts  proposed a t  a hearing sha l l  be 
named i n  accordance w i t h  the l a t e s t  memorandum, and the 
wel l  number sha l l  depend on whether o r  not  there are any 
other  wel ls  i n  existence on the lease. 

2. Any u n i t  maps f i l e d  w i th  an app l ica t ion  f o r  hearing 
must r e f l e c t  proposed u n i t  names i n  accordance w i th  the 
1 a tes t  memorandum. 

( d )  Units w i th  A1 ternate U n i t  We1 Is. For those cases where more 
than one (1) wel l  serves the same prorat ion un i t ,  the wel ls  sha l l  
be named i n  accordance w i t h  the l a t e s t  memorandum, and the wel l  
number sha l l  be followed by the l e t t e r s  "ALT" i n  the case o f  
each a1 ternate we1 1. 

Exampl e : LEASE NAME WELL NO. 

Hayes SUE: J.R. Smith #1 
Hayes SUE: Dave Luke #1 ALT 
Hayes SUE: St. Mary #22 ALT 

SECTION I11 - ALL OTHER APPLICATIONS 

A. A l l  appl icat ions for  permits t o  repa i r  (except ordinary maintenance 
operations) o r  workovers involv ing,  but  not  l i m i t e d  t o  abandonment 
(p lug and abandon), acidiz ing,  deepening, perforat ing,  per forat ing 
and squeezing, plugging (plug back), plugging and perforat ing,  
p l  uggi ng back and s i  de-tracki ng, plugging and squeezi ng , p u l l  i ng 
casing , s i  de-tracki  ng , squeezing , squeezing and p e r f o r a t i  ng , 
sand contro l ,  cementing casing o r  l i n e r  as workover feature, o r  
when a we l l  i s  t o  be k i l l e d  o r  d i r e c t i o n a l l y  d r i l l e d ,  sha l l  be 
made t o  the D i s t r i c t  Off ice on Form GR-4 and a proper permit  sha l l  
be received from the D i s t r i c t  Manager before work i s  started. 
A descr ip t ion of the work done under the above r e c i t e d  Work 
Permits sha l l  be furnished on the reverse side o f  the Well 
H is to ry  and Work Resume Report (FORM WH-GR), which form sha l l  
be f i l e d  w i t h  the D i s t r i c t  Off ice o f  the Department o f  Conservation 
i n  which the wel l  i s  located w i t h i n  twenty (20) days a f t e r  the 
completion o r  recompletion o f  the well .  A t  l e a s t  12 hours p r i o r  
not ice o f  the proposed operations sha l l  be given the D i s t r i c t  
Manager and/or an offset operator i n  order t h a t  one o f  them 
may witness the work. 
w i t h i n  12 hours the work may be witnessed by the o f f s e t  operator, 
but  f a i l i n g  i n  th is ,  the work need no t  be held up longer than 
12 hours. 
immediate act ion i n  an emergency t o  prevent damage. 

I f  the D i s t r i c t  Manager f a i l s  t o  appear 

This r u l e  sha l l  no t  deter an operator from tak ing 
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SECTION I V  - RECORDS 

The D i s t r i c t  O f f i c e  sha l l  be supplied w i th  ava i lab le  f i e l d  maps 
showing lease l i n e s  and wel l  loca t ions  fo r  a l l  producing areas w i t h i n  
the D i s t r i c t ,  such maps t o  be provided by persons o r  companies operating 
i n  the f i e l d ,  on request of the Commissioner o r  h i s  agent. E l e c t r i c a l  
and other logs, when run, o f  a l l  t e s t  wells, o r  wel ls d r i l l e d  i n  search 
o f  geothermal resources, sha l l  be mailed i n  dupl icate t o  the D i s t r i c t  
O f f i ce  o f  the Department of Conservation i n  which the wel l  i s  located, 
such copies t o  be mailed w i t h i n  ten (10) days a f t e r  completion o f  the 
wel l .  These logs s h a l l  be f i l e d  on the fol lowing scales: 

A l l  North Louisiana D i s t r i c t s  -- 
Normal Log - Two inches (2") to one hundred feet (100'). 

(b) A l l  South Louisiana D i s t r i c t s  -- 
Normal Log - One inch (1 'I) to one hundred f e e t  (100' ) . 
Detailed Log - Five inches (5") t o  one hundred feet (100'). 

The service company running the e l e c t r i c  l o g  on the wel l  sha l l  include 
as a p a r t  o f  t he 'h fo rma t ion  on the log the Permit Ser ia l  No. o f  the 
wel l .  

A form e n t i t l e d  "Well H is to ry  and Work Resume Report" (Form WH-GR) sha l l  
be f i l e d  w i t h  the D i s t r i c t  O f f i ce  i n  which the wel l  i s  located w i t h i n  
twenty (20) days a f te r  completion of the wel l  This repo r t  sha l l  be 
f i l e d  on forms furni'shed by the Department o f  Conservation o r  on l i k e  
forms as reproduced by the operator. 

SECTION V - CASING PROGRAM 

A. CONDUCTOR PIPE 

Conductor pipe i s  that Pipe o r d i n a r i l y  used f o r  the purpose o f  
supporting unconsil idated surface deposits. The use and removal 
of conductor pipe durfng the d r i l l i n g  of any geothermal resource 
sha l l  be a t  the option of the operator. 

B. SURFACE CASING 

(1) Casing t o  be set  shal l  be determined from TABLE NUMBER ONE 
Hereof: 
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TABLE NUMBER ONE 

Surface Casing 
Total  Depth Casi ng Number of Sacks Test Pressure 
o f  Contact Req u i red Cement Lbs. Per. So. 

0-2500 
2500- 3000 
3000-4000 
4000-5000 
5000-6000 
6000-7000 
7000-8000 
8000-9000 
9000-Deeper 

100 
150 
300 
400 
500 
800 

1000 
1400 
1800 

200 o r  c i r c u l a t e  t o  surf.* 300 
600 
600 

500 

600 
500 

750 
500 

1000 
500 

II 1000 500 

1000 
500 

1000 
500 
500 

II 

II 

II 

II 

II 

I t  

II 

*Circulate t o  the Surface sha l l  mean the calculated amount o f  cement 
necessary t o  f i l l  the theoret ica l  annular space plus ten per cent. 

I n  known low-pressure areas, exceptions t o  the above may be 
granted by the Commissioner o r  h i s  agent. 
the opinion o f  the Commissioner o r  h i s  agent, the above 
regulat ion sha l l  be found inadequate, and addi t ional  o r  lesser 
amount o f  surface casing and/or cement o r  t e s t  pressure sha l l  
be required f o r  the purpose o f  safety  and the protect ion o f  
f resh water sands. 

If, however, i n  

(2)  
by applying a minimum pump pressure as se t  f o r t h  i n  TABLE ONE. 
I f  a t  the end o f  30 minutes the pressure guage shows a drop 
o f  ten per cent o f  t e s t  pressure as ou t l ined  i n  TABLE ONE the 
Operator sha l l  be required t o  take such cor rec t ive  measures 
as w i l l  insure t h a t  such surface casing w i l l  ho ld  sa id 
pressure f o r  t h i r t y  minutes wi thout a drop o f  m r e  than ten 
per cent o f  the t e s t  pressure. 
Section, f o r  the producing casing, sha l l  a lso apply t o  the 
surface casing. 

(3) Cement sha l l  be allowed t o  stand a minimum o f  twelve (12) 
hours under pressure before i n i t i a t i n g  t e s t  o r  d r i l l i n g  plug. 
"Under Pressure'' i s  complied wi th i f  one f l o a t  valve i s  used 
o r  i f pressure i s he1 d otherwise. 

Surface casing sha l l  be tested before d r i l l i n g  the plug 

The provis ions o f  D-7 o f  t h i s  

C. INTERMEDIATE CASING 

(1) 
caving o f  heaving formations o r  when other  means are no t  adequate 
f o r  the purpose o f  segregating upper s t ra ta.  

(2 )  
D i s t r i c t  Manager f o r  the prevention of underground waste, such 
regulat ions per ta in ing t o  a minimum se t t i ng  depth, q u a l i t y  o f  
casing, and cementing and tes t i ng  of sand, sha l l  be determined 
by the Department a f t e r  due hearing. The provis ions o f  D-7 o f  
t h i s  section, f o r  the producing casing, sha l l  also apply t o  
the intermediate casing 

Intermediate Casing i s  t h a t  casing used as protect ion against 

I f  an intermediate casing s t r i n g  i s  deemed necessary by the 
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D. PRODUCING CASING 

(1) Producing casing i s  t h a t  casing used f o r  the purpose o f  
segregating the horizon from which production i s  obtained and 
a f fo rd ing  a means o f  comnunication between such horizons and 
the surface. 

(2) The producing casing sha l l  consist  o f  new o r  reconditioned 
casing, tested a t  m i l l  t e s t  pressure o r  as otherwise designated 
by the Department and set a t  a s u f f i c i e n t  depth t o  seal o f f  a l l  
formations above the horizon i n  which the wel l  i s  t o  be completed. 
The pos i t i on  o f  the horizon sha l l  be determined by coring, t es t i ng  
o r  e l e c t r i c a l  logging, o r  other sa t is fac to ry  method, and the 
producing casing sha l l  be bottomed and cemented a t  a po in t  below 
o r  above the geothermal geopressured reservo i r  , i f  determi nab1 e 
and practicable. 

(3) Cement sha l l  be by the pump-and-plug method, o r  another 
method approved by the Department. S u f f i c i e n t  cement shal l  be 
used t o  f i l l  the calculated annular space behind the casing 
t o  such a p o i n t  as i n  the opinion o f  the D i s t r i c t  Manager loca l  
formations occurring above, but  i n  every case, no less cement 
sha l l  be used than the calculated amount necessary t o  f i l l  
the annular space t o  a po in t  a t  least ,  but  not  more than 
200' above the bottom of the intermediate s t r i n g  o f  casing. 

(4) The amount o f  cement to be l e f t  remaining i n  the casing, 
u n t i l  the requirements o f  Paragraph 5 o f  t h i s  Section have 
been met, sha l l  not  be less than 20 feet.  This sha l l  be 
accomplished through the use o f  a f l oa t - co l l a r ,  o r  other 
approved o r  pract icable means, unless the f u l l - h o l e  cementer, 
o r  i t s  equivalent, i s  used. 

(5)  Cement sha l l  be allowed t o  stnad a minimum o f  twelve (12) 
hours under pressure and a minimum t o t a l  o f  twenty-four (24) 
hours before i n i t i a t i n g  t e s t  o r  d r i l l  plug i n  the producing 
casing. "Under Pressure" i s  complied w i th  i f  one o r  more 
f l o a t  valves are employed and are shown t o  be holding the cement 
i n  place, o r  when other means o f  holding pressure i s  used. 
When an operator e lects  to perforate and squeeze or t o  cement 
around the shoe, he may proceed w i th  such work a f t e r  twelve 
hours have elapsed a f t e r  placing the f i r s t  cement. 

(6) Before d r i l l i n g  the plug i n  the producing casing, the casing 
sha l l  be tested by pump pressure, as determined f r o m  TABLE TWO. 
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TABLE NUMBER TWO 

(Intermediate and Producing Casing) 

F(o. o f  Sacks o f  Cement 
Producing St r ing  
Test Procedure 
(Lbs. Per Sa. in . )  

2000-3000 200) But i n  every case no less cement 800 

6000-9000 500) amount necessary t o  f i l l  the annular 1200 
9000-deeper 

3000-6000 300) sha l l  be used than the calculated 1000 

500) space t o  a po in t  500' above the 
producing formation but  not  more 
than 200' above the bottom of the 
intermediate s t r i n g  o f  casing. 1500 

I f  a t  the end o f  t h i r t y  minutes, the pressure guage shows a 
drop o f  ten per cent o f  the t e s t  pressure o r  more, the operator 
sha l l  be required t o  take such correct ive measures as w i l l  insure 
t h a t  the producing casing i s  so se t  and cemented t h a t  i t  w i l l  
hold said pressure f o r  t h i r t y  minutes wi thout a drop o f  more 
than ten per cent o f  the t e s t  pressure on the guage. 

(7) I f  the Comnissioner's agent i s  not  present a t  the time 
designated by the operator f o r  inspect ion o f  the casing tes ts  o f  
the producing casing, the operator sha l l  have such tes ts  
witnessed. An a f f i d a v i t  o f  test ,  on the form prescribed by 
the Department o f  Conservation, signed by the operator and 
witness, sha l l  be furnished t o  the D i s t r i c t  Of f i ce  o f  the 
Department o f  Conservation showing t h a t  the t e s t  conformed 
s a t i  s fac to r i  l y  t o  the above mentioned regulat ions before 
proceding w i th  the completing. 
operations may be resumed imnediately. 

I f  t e s t  i s  sa t is fac to ry  normal 

(8) I f  the t e s t  i s  unsatisfactory, the operator sha l l  not  
proceed w i th  the completion o f  the wel l  u n t i l  a sa t is fac to ry  
t e s t  has been obtained. 

E. TUBING AND COMPLETION 

(1) A l l  f lowing wel ls sha l l  be produced through tubing set  
on a packer. 

(2) A valve, o r  i t s  equivalent, tested t o  a pressure o f  not  
less than the calculated bottomhole pressure o f  the wel l ,  sha l l  
be i n s t a l l e d  below any and a l l  tubing o u t l e t  connections. 

(3) When E wel l  develops a casing pressure, upon completion, 
equivalent t o  more than three-quarters o f  the in te rna l  
pressure t h a t  w i l l  develop the minimum y i e l d  po in t  o f  the 
casing, such wel l  shal l  be required by the D i s t r i c t  Manager 
t o  be k i l l e d ,  and the leak repaired so as t o  keep such excessive 
pressure o f f  o f  the casing. 
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F. WELL-HEAD CONNECTIONS 

(1) Well-head connections shall be tested a t  a pressure indicated 
by the District Manager i n  conformance w i t h  conditions existing 
i n  areas i n  which they are used. 

SECTfON VI - BLOWOUT PREVENTERS 

A. 

B. 

C. 

D. 

E. 

A l l  wells d r i l l i n g  or  running casing or  tub ing  are t o  be 
equipped w i t h  a master gate and a blowout preventer having 
the correct size rams or  plugs installed and In  first class 
condition, together w i t h  a f lowing valve of the recomnended 
size and working pressure. 
to  the blowout preventer, the line shall be equipped w i t h  
such valves and f i t t ings of a t  least  the same working 
pressure as the blowout preventer. 
hydraulically operated, adequate pressure shall a t  a l l  times 
be available for efficient operations. 

I f  a " f i l l - u p "  line i s  connected 

If the preventer i s  

The entire control equipment shall be i n  good working order 
and condition a t  a l l  times and shall meet w i t h  the tes t  or 
inspection requirement of the Department. 

If a t  any time, evidence indicates t h a t  the preventer i s  not 
eff ic ient ,  the casing shall be blocked off below the preventer 
by some effective method and such repairs t o  the preventer 
shall be made as t o  allow it  t o  hold the originally designated 
pressure test. 

Drill strings shall be equipped w i t h  a stop-cock or some other 
type of drill-stem back-pressure valve for the purpose of 
control 1 i ng back-fl ow. 

No casing shall be perforated u n t i l  adequate control equipment 
has been installed and i n  good working order. Such control 
equipment shall consist of Master Valve and Lubricator, o r  
thei r equi Val ent. 

SECTION VII1.- CASING - HEADS 
A. A l l  wells shall be equipped w i t h  casing - heads w i t h  a t es t  

pressure i n  conformance w i t h  conditions existing i n  areas 
i n  which they are used. Casing-head body, as soon as 
installed shall be equipped w i t h  proper connections and 
Val ves accessible t o  the surface, Recondi ti  oni ng shall be 
required on any well showing pressure on the casing-head, 
or  leaking between production string and next larger size 
casing, when i n  the opinion of the District Managers, such 
pressure o r  leakage assume hazardous proportions o r  indicate 
the existence of underground waste. Mud-laden f l u i d  may 
be pumped between any two strings o f  casing a t  the top 
of the hole, b u t  no cement shall  be used except by special 
permission of the Comnissioner or  his agent. 
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SECTION VI11 - HAZARDS 

A. (1)  A l l  wel ls  sha l l  be cleaned i n t o  a p i t ,  barge, o r  tank, located 
a t  a distance of a t  l e a s t  100 feet from any f i r e  hazard. 

( 2 )  Before any wel l  sha l l  be perforated, the d r i l l i n g  f l u i d  i n  the 
wel l  sha l l  be conditioned and brought t o  a weight necessary t o  hold 
the formation f l u i d  pressure a t  the po in t  t o  be per forated w i t h  a 
reasonable margin o f  safety  provided, however, i n  cases where the 
tubing and Christmas Tree are se t  for  production, the weight o f  
the d r i l l i n g  f l u i d  may be reduced below the weight necessary t o  
hold the formation f l u i d  pressure a t  the po in t  t o  be perforated 
Before per forat ing,  proper connections f o r  l u b r i c a t i n g  the gun 
i n  and out  o f  the hold sha l l  be i ns ta l l ed .  

(3 )  A l l  d r i l l  stem tes ts  sha l l  be s ta r ted  and completed dur ing 
day l igh t  hours. "Started and Completed" sha l l  mean the opening 
and the c los ing o f  the d r i l l  stem tes t i ng  too l  valve o r  valves 
c o n t r o l l i n g  the f low through the choke. 

,. Any rubbish o r  debr is t h a t  might cons t i tu te  a f i r e  hazard sha l l  be 
removed t o  a distance o f  a t  l e a s t  100 f e e t  from the v i c i n i t y  o f  
wells, tanks and pump stat ions.  A l l  waste sha l l  be disposed o f  
i n  such a manner as t o  avoid creat ing a f i r e  hazard o r  p o l l u t i n g  
streams and f resh water s t ra ta .  

C. Each operator sha l l  so conduct h i s  operations and maintain h i s  
equipment as t o  reduce t o  a minimum the danger o f  explosion o f  
f i r e  and consequent waste. 

SECTION I X  - DRILLING FLUIDS 

The Inspectors and Engineers o f  the Department o f  Conservation sha l l  
have access t o  the mud records of any d r i l l i n g  wel l ,  except those records 
which per ta in  t o  special muds and special work w i t h  respect t o  patentable 
r igh ts ,  and sha l l  be allowed t o  conduct any essent ia l  t e s t  o r  t es ts  on 
the mud used i n  the d r i l l i n g  o f  a wel l .  When the condi t ions and tes ts  
ind ica te  a need f o r  a change i n  the mud o r  d r i l l i n g  f l u i d  program i n  
order t o  insure proper contro l  o f  the wel l ,  the D i s t r i c t  Manager sha l l  
requi re  the operator o r  company t o  use due d i l igence i n  cor rec t ing  any 
object ionable condit ions. 

SECTION X - WELL ALLOWABLES, COMPLETION, PRODUCTION, PRODUCTION RECORDS 
AND PRODUCTION TESTS 

A .  Allowables w i l l  be set  by the Comnissioner a f t e r  proper no t ice  and 
hearing . 

B. Upon i n i t i a l  completion, a four  po in t  m u l t i p l e  step draw down t e s t  
sha l l  be made i n  conformity w i th  ( s i c ? )  
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C . Monthly production shall be reported to the District Manager 
w i t h  the original to the Department i n  Baton Rouge on Form 
GR-5PD w i t h i n  45 days following the end of the reporting 
month. 

SECTION XI - WATER, GAS AND GEOTHERMAL BYPRODUCTS MEASUREMENTS 

A. 

C. 

D. 

E. 

F. 

6. 

GALLON shall mean one (1) (U.S.) gallon or 3.7852 l i t e r s  
o f i d  a t  a temperature of 60OF and a pressure of 14.73 
psia. 

Pressure and temperature shall be measured a t  the wellhead 
for  purposes of determining the energy content of the water. 
The volume (gallons) of the water and attendent temperature 
and pressure shall be measures and recorded af ter  gas 
removal . 
A cubic foot of gas is hereby defined as that amount of 
gaseous hydrocarbons contained i n  a cubic foot of space 
a t  t h e  base temperature o f  6OoF and an absolute pressure 
of 14.4 lbs/sq.in. p lus  10 oz./sq.in., which temperature 
and pressures are referred t o  as the base temperature 
and pressure, respectively. 

Basic or i f ice  coefficients used i n  the calculation of gas 
flow shall be those contained i n  the American Gas Association's 
Gas Measurement Comnittee Report No. 1. and No. 2, or  some 
other basic orifice coefficients generally accepted i n  the 
industry and approved by the Department of Conservation 
such as those published by the Foxboro Company, American 
Meter Company, and P i  t t sburg Equi tab1 e Meter Company. 
Corrections for base pressure, base temperature shall be 
made. Corrections for super-compressi bi  1 i ty  are recomnended 
when equal t o  or  greater than one per cent (1%) i n  cases 
where data are available. Corrections for Reynolds number 
and expansion factor are recomnended only i n  cases where 
their combined corrections equal to or  exceeds one per cent 
(1%) 

Gas Measurements w i t h  Pitot Tubes shall be based on Reid's 
formula and shall follow recomnendations similar to  those 
set forth i n  Appendix 4 of the Bureau o f  Mines Monograph 7. 
Corrections for base pressure, base temperature, shall be 
made as i n  orifice measurements. 

Gas measurements w i t h  orifice Well Tests shall follow 
recomnendations similar to  those se t  forth i n  Bulletin 
#E-7 of the American Meter Company. 
pressure and base temperature, and gravity shall be made 
as i n  orifice measurements. 

Corrections for base 

The wellstream shall be sampled a t  the wellhead quarterly and 
appropriate chemical analysis determined and recorded. 
Byproducts shall be measured using customary u n i t s  and the 
Urr4.,.1 +e UC.*AUA-A 

c 
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SECTION XII- DELEGATION OF AUTHORITY 

It is the duty of the Comnissioner of Conservation or his Agents, 
to make such changes in the monthly production and proration orders 
as may appear reasonably necessary for the purposes o f  safety conservation, 
and the prevention of waste, in accordance with the orders and regulations 
o f  the Department. 

SECTION XI11 - BOTTOM HOLE PRESSURE 
The Comnisssioner shall have the authority to require bottom-hole 

pressure and temperature surveys o f  the various fields at such times 
as he may designate. However, operators shall be required to take 
bottom hole pressure and temperatures in all wells upon initial completion. 
Tubing and tubing heads shall be free from obstructions in wells used 
for bottom-hole pressure test purposes. 

SECTION JIV - POLLUTION CONTROL 
A. 

B. 

C. 

D. 

,sposal of a1 1 geothermal/geopressured operations waste material 
into the surface waters of the State shall be done pursuant to 
and under the control of regulations and procedures set forth 
by the Stream Control Conmission or other appropriate state 
or federal agencies having control over such surface disposal. 

Produced salt water and related waste material may be sorted 
in pits where such pits have been approved of by the Comnissioner 
of Conservation. 

Produced salt water shall not be disposed of into a zone producing 
or productive o f  hydrocarbons unless such disposal is approved 
by the Commissioner of Conservation after a public hearing or 
unless prior approval has been granted to use the proposed zone 
for slat water disposal. 

Prior to disposing of salt water by injecting same into any 
subsurface formation a permit therefor must be obtained from 
the Commissioner o f  Conservation. Such permit may be issued 
by the Commissioner without a pub'lic hearing when the applicant 
has complied with the following requirements: 

(a) Application (in the form of a letter) for a permit for 
underground disposal of salt water produced from wells shall 
be submitted in duplicate to the appropriate District Manager. 
Such application shall include or be accompanied by: 

1. An electrical log of the well with the proposed 
zone marked in the case o f  a well already drilled. 
A statement of the proposed zone to be used for 
disPosa1 and the approximate depth o f  said zone in 
the' case o f  undri 11 ed we 

A plat showing the locat 
o f  the disposal we1 1. 

2. 

1s. 

on, or proposed locat on, 
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3. A statement of estimated daily volume o f  s a l t  
water to  be injected. 

4. A statement of other known instances i n  which 
the proposed disposal zone has been used for s a l t  
water disposal 

5. A statement by the applicant that such disposal 
well w i l l  be completed i n  a manner to insure that 
the disposal products are injected into the proposed 
injection zone and that provision has been made for 
adequate protection of fresh water sands and other 
zones of comnercial value. A schematic diagram of 
the disposal well showing the casing and cementing 
program shall be attached together w i t h  an explanation 
thereof. Where only one string of casing protects 
fresh water sands, a packer shall be set on tub ing  
a t  a depth below fresh and brackish water sands, o r  
some other method of completion which would insure 
adequate protection of fresh water sands. Adequate 
provision must be made to  insure that the casing 
is set below the base of fresh and brackish water 
sands . 
6. A permit for annular disposal of s a l t  water 
may be issued for an interim period of one (1) 
year provided the appl i cant has compl i ed w i  t h  
the procedure out1 ined herei n. 

7. 
(typical example being the Wilcox Zone) an operator 
desiring to dispose of s a l t  water into one such zone, 
shall first consult w i t h  a l l  offset operators i n  
the field i n  an effor t  t o  resolve the correlations. 
Should these operators agree that the zone sought 
for injection of s a l t  water is not connected w i t h  
or a part of a hydrocarbon bearing sand, such 
operator may obtain authority from the Comnissioner 
o f  Conservation through admini s t r a t i  ve procedure 
for disposal into such sand provided the application 
is accompanied w i t h  evidence of concurrence by said 
offset operators. Should these operators fa i l  t o  
agree then the operator seeking such authority may 
make application for public hearing as provided for 
i n  section 3 hereof. 

In areas of questionable sand or zone correlations, 

8. The Louisiana Geological Survey shall check each 
permit application and advise i n  w r i t i n g  the 
appropri a te  D i  strict Manager , the Baton Rouge 
Office and the applicant of approval of denial. 
denied, the reason for denial shall be given. The 
District Manager will issue the Work Permit when 
approval i s  granted. 

I f  
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9. The Comnissioner o f  Conservation sha l l  cause an 
inspection t o  be made o f  each completed disposal 
f a c i l i t y  t o  insure compliance w i th  t h i s  Amendment. 
A copy o f  the inspection repo r t  sha l l  be l e f t  w i th  
the operator o r  h i s  f i e l d  representative. 

10. I f  any request f o r  permit i s  denied by the Comnissioner 
o f  Conservation, the appl icant sha l l  be granted a reasonable 
period o f  t ime t o  e i t h e r  construct o r  make arrangements 
f o r  other adequate disposal f a c i l i t i e s .  

11. A reasonable estimate o f  the amount o f  s a l t  water 
i n jec ted  annually i n t o  each disposal wel l  sha l l  be 
reported t o  the Louisiana Geological Survey w i th  a 
copy t o  the appropriate D i s t r i c t  Manager, such repo r t  
t o  be f i l e d  during the f i r s t  quarter of the next 
calendar year. This sha l l  not  be applicable t o  
secondary recovery projects where the amounts i n jec ted  
are already required t o  be reported t o  the Department 
o f  Conservation. 

12. Exceptions t o  t h i s  Amendment may be granted without 
a publ ic  hearing upon w r i t t e n  request by an operator 
t o  the Commissioner o f  Conservation and upon showing 
t h a t  good cause there for  exists.  Such exceptions may 
be granted admin is t ra t i ve ly  provided t h a t  inspection 
o f  the disposal f a c i l i t i e s  does not  disclose any s a l t  
water damage o r  po l lu t ion.  I f  p o l l u t i o n  o r  surface 
damage i s  detected, production f r o m  the wel l  o r  we l ls  
sha l l  cease u n t i l  compliance w i th  the provisions of 
t h i s  Amendment i s  accomplished and the Commissioner 
o f  Conservation then grants the exception requested. 

SECTION XV - DIRECTIONAL DRILLING AND WELL SURVEYS 

A. Except as otherwise provided i n  t h i s  section, every wel l  
d r i l l e d  i n  the State o f  Louisiana sha l l  be d r i l l e d  i n  
such a manner t h a t  a t  any measured depth the actual o r  
apparent l oca t i on  o f  the wel l  bore sha l l  be w i t h i n  a 
c i r c l e  whose center i s  the surface l oca t i on  and whose 
radius i s  equal t o  said measured depth m u l t i p l i e d  by 
the f a c t o r  8.087156. The actual  o r  apparent resu l tan t  
deviat ion o f  the wel l  bore from the v e r t i c a l  sha l l  not  
be i n  excess o f  f i v e  degrees (50) a t  any measured depth. 
I n  the event a survey indicates t h a t  the wel l  bore i s  
outside the above c i r c l e  a t  any measured depth, the wel l  
bore must be straightened and d r i l l i n g  may continue only 
w i t h i n  the spec i f ied  l i m i t .  A d i rec t i ona l  survey sha l l  
be required and sha l l  be f i l e d  w i t h  appropriate D i s t r i c t  
Manager as confirmation t h a t  the wel l  bore has been 
straightened and i s  i n  f a c t  w i t h i n  the above l i m i t .  

A f t e r  an operator has cOmnences d r i l l i n g  a wel l  and desires 
t o  change the bottomhol e 1 ocation by d i rec t i ona l  l y  control  1 i ng 
and i n t e n t i o n a l l y  de f l ec t i ng  said wel l  from the v e r t i c a l  
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whether more or less than five degrees (5'9, unless done 
to straighten the hole or to  sidetrack j u n k  i n  the hole 
or because of other mechanical difficult ies,  he shall 
first make application for an amended location showing by 
attached plat the amended projected bottomhole objective 
and secure an amended permit t o  d r i l l  before comnencing 
such operations. The amended bottomhole location o r  
objective shall comply w i t h  a l l  minimum distances from 
lease or  property lines as prescribed by a l l  Statewide 
Orders or any other appl i cab1 e field orders. 

In the event a well is  t o  be drilled a t  a distance from 
a property l ine where such distance is  less than the 
apparent resul tant 1 ateral deviation, as determi ned by 
mult iplying the proposed total depth o f  the well by a 
factor 0.087156, a Permit to Drill for Minerals will be 
issued w i t h  the understanding that the operator will be 
required t o  f u r n i s h  the appropriate District Manager w i t h  
Incl i nation and/or Directional Survey data as proof that 
the well will be completed i n  compliance w i t h  the 
provisions of t h i s  Order before an allowable is  assigned 
t o  said well. 

B. An INCLINATION SURVEY shall be made on a l l  wells drilled 
i n  the State of Louisiana w i t h  the first shot po in t  a t  
a depth not greater than that of the surface casing seat 
and succeeding shot points not more than one thousand 
feet (1000' ) apart. Inclination Surveys conforming to 
those requirements may be made either dur ing  the normal 
course of d r i l l i n g  or  af ter  the well has reached total 
depth.  Such survey data shall be certified by the 
Operator's representative and/or d r i  11 i ng contractor 
and shall indicate the resultant lateral deviation as 
the sum of the cal cul ated 1 ateral d i  spl acement determined 
between each Inclination Survey point assuming that a l l  
such displacement occurs i n  the direction of the nearest 
property line. If a Directional Survey determining the 
bottom of the hole is filed w i t h  the Comnissioner of 
Conservation upon completion of the well, i t  shall not 
be necessary to .furnish the Inclination Survey data. 
Except as otherwise specified herein, a l l  Inclination 
and/or Directional Survey data shall be filed along w i t h  
Form WH (Well History). 

A DIRECTIONAL SURVEY shall be run  and three (3) certified 
copies thereof filed by or  a t  the direction of the operator 
w i t h  the appropriate District Manager of the Department of 
Conservation on a l l  future wells d r i l l e d  i n  the State of 
Louisiana where : 

C. 

(1) The well is  directionally controlled and is thereby 
intentionally deflected from the vertical, or 



D. 

E. 

F. 
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(2)  The surface l oca t i on  i s  less than 330 feet f r o m  the 
nearest property l ine,  and the wel l  i s  d r i l l e d  below the 
depth of 3,786 feet, o r  

(3)  The resu l tan t  l a t e r a l  dev ia t ion  i s  calculated f r o m  
I n c l i n a t i o n  Survey data i s  a distance greater than the 
distance from the center o f  the surface l oca t i on  o f  the 
w e l l  bore t o  the nearest property l i n e ,  o r  

(4) The wel l  bore deviates l a t e r a l l y  a resu l tan t  distance 
greater than t h a t  determined by a f i v e  degree ( 5 O )  angle from 
a v e r t i c a l  l i n e  passing through the center o f  the surface 
l oca t i on  o f  the wel l  bore. 

P r o  e r t  l i n e  as used herein, sha l l  mean the boundary + d i v i  i n g  t r a c t s  on which mineral r i gh ts ,  r o y a l t y  r i g h t s  
o r  leases are separately zoned, except t h a t  where a u n i t  
i s  defined i n  Section 9, Paragraph N, o f  Revised Statutes 
o f  1950, has been created, the boundaries o f  the u n i t  
sha l l  be considered the property l i n e .  

The Comnissioner o f  Conservation, oh h i s  own i n i t i a t i v e  
o r  a t  the request o f  an o f f s e t  operator, sha l l  have the 
r i g h t  t o  require the operator t o  run a Di rect ional  Survey 
on any wel l  i f  there i s  reasonable cause therefor. 
Whenever a survey i s  so required by the Comnissioner a t  
the request o f  an o f f s e t  operator and the operator o f  
the wel l  and the o f f s e t  operator are unable t o  agree as 
t o  the terms and condit ions f o r  running such survey, the 
Comnissioner, upon request o f  e i ther ,  sha l l  determine such 
terms and conditions, a f t e r  no t ice  t o  a l l  in te res ted  
par t ies and a publ ic  hearing. 

Unless required by the Comni ssioner o f  Conservation under 
Paragraph 4 hereof, a Di rect ional  Survey sha l l  not  be required 
f o r  any wel l  which i s  not d i r e c t i o n a l l y  con t ro l l ed  and thereby 
i n t e n t i o n a l l y  def lected f r o m  the v e r t i c a l  and which has a 
surface locat ion,  maximum angle o f  deviat ion, and t o t a l  
depth, a l l  i n  compliance with the prov is ion  hereof. 

The Comnissioner o f  Conservation may assess appropriate 
penal t ies f o r  f a i l u r e  t o  comply with any o f  the provis ions 
hereof. 

SECTION X V I  - PLUGGING AND ABANDONMENT 

A. SCHEDULE OF ABANDONMENT 

(1) Dry Holes 

A l l  we l l s  d r i l l e d  f o r  geothennal resources found t o  be 
dry p r i o r  t o  o r  a f te r  the e f f e c t i v e  date o f  t h i s  order 
sha l l  be plugged w i t h i n  n ine ty  (90) days a f t e r  operations 
have been completed thereon o r  (90) days a f t e r  the e f fec t i ve  
date o f  t h i s  order, whichever i s  l a t e r ,  unless an extension 
o f  time i s  granted by the Comnissioner o f  Conservation. 
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B. 

C. 

D. 

E. 

F. 

Other Wells on or After Effective Date of order 

(a) A l l  wells wherein production operations or use 
as a service well have ceased on or after the effective 
date of this order shall continue to be reported 
on the Form GR-5PD w i t h  the appropriate notation 
that the well is off production or no longer i n  use 
as a service well along w i t h  the date of l a s t  
production or date the service well ceased to be 
used. 

The responsibility of plugging any well over which the 
Comnissioner of Conservation has jurisdiction shall be 
the owner (s ) of record. 

In the event any owner(s) responsible for plugging any 
well f a i l s  to do so, and after a d i l i g e n t  effort  has 
been made by the Department t o  have said well plugged, 
t h e n  the Comissioner may call a Pub1 i c  Hearing to 
show cause why said well was not plugged. 

The Comnissioner or his agent may require the posting 
of a reasonable bond w i t h  good and sufficient surety 
i n  order to secure the performance of the work of 
proper abandonment, 

The District  Manager shall be notified imnediately 
by the new operator whenever a change of operator 
occurs. T h i s  must be accomplished by submit t ing 
Department of Conservation Form GR-10-A (Application 
for Amended Permit to  Drill for Minerals) to reflect  
the new operator. 

PLUGGING PROCEDURES 

(1) Notification of intention to plug any well or wells 
over which the Comnissioner of Conservation has jurisdiction, 
shall be given to  the appropriate District Manager prior 
to the plugging thereof. Notification shall be made i n  
wr i t ing  t o  the District Office i n  the form o f  a WORK PERMIT 
(Form GR-4) for  which an original and three copies are 
required. Where plugging involves a well w i t h  a r i g  on 
location, the District  Manager may grant verbal approval 
t o  plug and abandon the well provided the WORK PERMIT 
i s  subsequently submitted. A l y  operator who fa i l s  to 
comply w i t h  this requirement may be requi red  by the 
District Manager to place additional cement plug(s) and/or 
prove the p lug(s )  are placed as the operator states 
they are. 

(2)  Once an operator has been issued a WORK PERMIT to 
plug and abandon a well by the appropriate District 
Manager, then said operator shall be required to contact 
the appropriate inspector a minimum of twelve (12) hours 
prior to  begi nni  ng the pl uggi ng operations. During d r i  11 i ng 



373 

and/or workover operations, the requirement t o  contact 
the appropriate Inspector a minimum o f  twelve (12 )  hours 
p r i o r  t o  beginning the plugging operations sha l l  be 
waived a t  the time verbal n o t i f i c a t i o n  i s  made t o  the 
D i s t r i c t  Off ice.  

(3)  
gas bearing formations be protected. 

I n  plugging wells, i t  i s  essent ia l  t ha t  a l l  o i l  or 

a. Su f f i c i en t  cement sha l l  be used t o  adequately 
i s o l a t e  each perforated pool, one from the other. 
A cement plug o f  a t  l e a s t  one hundred fee t  (100')  
sha l l  be placed imnediately above o r  across the 
uppermost perforated i n te rva l  o f  the pool. I f  he 
deems it advisable, the D i s t r i c t  Manager may al low 
a bridge plug w i th  a minimum o f  ten fee t  (10')  o f  
cement on top be placed imnediately above each 
producing pool . 
b. I n  wel ls  completed w i t h  screen o r  perforated 
l iners ,  if it  i s  impract ical  f o r  the operator t o  
remove the screen o r  perforated l i n e r ,  he sha l l  
place a cement plug o f  a t  l e a s t  one hundred fee t  
(100') with the bottom as near as prac t ica l  t o  the 
top of the screen o r  l i n e r .  
deems i t  advisable, a bridge plug w i th  a minimum of 
ten fee t  (10') o f  cement on top and placed as near 
as p rac t ica l  t o  the top o f  the screen o r  1 i n e r  may 
be used i n  l i e u  o f  the cement plug. 

I f  the D i s t r i c t  Manager 

c. When production casing i s  not  run o r  i s  removed 
from the well, a cement plug o f  a t  l e a s t  one hundred 
fee t  (100') sha l l  be placed from a t  l eas t  f i f t y  
f e e t  (50') below the shoe o f  the surface casing 
to a t  l e a s t  f i f t y  fee t  (50') above. 
above, the operator sha l l  have the opt ion of using 
a cement re ta iner  placed a t  l e a s t  f i f t y  f e e t  (50 ' )  
above the surface casing shoe and a s u f f i c i e n t  amount 
o f  cement sha l l  be squeezed below the re ta iner  t o  
form a cement plug f r o m  the base o f  the re ta iner  t o  
f i f t y  f e e t  (SO') below the base o f  the surface 
casing. A ten f o o t  (10') cement plug sha l l  be placed 
on top o f  the retainer.  

I n  l i e u  o f  the 

d. 
casing i s  removed from the wel l ,  o r  as a r e s u l t  of 
production casing no t  being run, a cement plug sha l l  
be placed fm at l e a s t  one hundred fee t  (100') 
below the base o f  the deepest f resh water sand t o  a t  
l eas t  one hundred f i f t y  fee t  (150') above the base 
o f  the sand. A cement plug o f  a t  l e a s t  one hundred 
fee t  (100') sha l l  be placed from a t  l eas t  f i f t y  feet 
(50') below the shoe o f  the surface casing t o  a t  
l eas t  f i f t y  fee t  (50')  above it. 

I f  f resh water horizons are exposed when production 

I n  l i e u  o f  the above, 
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the operator sha l l  have the opt ion o f  using a cement 
re ta ine r  placed a t  l e a s t  f i f t y  f e e t  (50') above the 
surface casing shoe and a s u f f i c i e n t  amount o f  cement 
sha l l  be squeezed below the re ta ine r  t o  form a cement 
plug f r o m  the base o f  the re ta ine r  t o  f i f t y  fee t  (50') 
below the base o f  the surface casing. A ten f o o t  ( l o ' )  
cement plug sha l l  be placed on top o f  the retainer.  

e. The s e t t i n g  and loca t i on  o f  the f i r s t  plug below 
the top t h i r t y  f o o t  (30') plug sha l l  be v e r i f i e d  by 
tagging. 
not  be necessary. 

f. Addit ional  cement plugs sha l l  be placed t o  adequately 
contain any high pressure o i l  , gas o r  water sands o r  as 
may be required by the D i s t r i c t  Manager. 

g. A th i r ty f o o t  (30') cement plug minimum shal l  be 
placed i n  the top o f  the we1 1 

h. Mud laden f l u i d  o f  not  less than nine (9.0) pounds 
per ga l lon sha l l  be placed i n  a l l  port ions o f  the wel l  
not f i l l e d  w i th  cement, unless otherwise approved by 
the D i s t r i c t  Manager. 

is A l l  cement plugs s h a l l  be placed by the c i r c u l a t i o n  
or pump down method unless otherwise authorized by the 
D i s t r i c t  Manager. The hole must be i n  a s t a t i c  condi t ion 
a t  the time the plugs are placed. 

j. After placing the top plug, the operator sha l l  be 
required on a l l  land locat ions t o  c u t  the casing a 
minimum o f  two f e e t  (2') below plow depth. On a l l  
water locations, the casing sha l l  be c u t  a minimum o f  
ten f e e t  (10') below the mud l i n e .  I f  an operator 
contemplates reentering the wel l  a t  some future date 
f o r  s a l t  water disposal o r  other purpose, the D i s t r i c t  
Manager may approve a f t e r  receiv ing w r i t t e n  request 
f r o m  an operator not  t o  c u t  o f f  the casing below 
plow depth o r  mud l i n e .  

k. The plan o f  abandonment may be a1 tered i f  new o r  
unforeseen condit ions a r i se  during the we1 1 work 
bu t  only a f t e r  approval by the D i s t r i c t  Manager. 

(4) Upon plugging any wel l  f o r  any cause, a complete record 
thereof sha l l  be made out, duly v e r i f i e d  and f i l e d  i n  t r i p l i c a t e  
on Form P & A i n  the D i s t r i c t  Off ice w i t h i n  twenty (20) days 
a f t e r  the plugging of such well .  A cementing repor t  sha l l  be 
f i l e d  w i th  the plugging report.  

6. WELL TO BE USED FOR FRESH WATER 

I n  the event a re ta ine r  i s  used, tagging w i l l  

When the wel l  t o  be plugged may be safe ly  used as a fresh 
water wel l  and the Owner or owners of the wel l  have, by mutual w r i t t e n  
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agreement w i th  the landowner, agreed t o  tu rn  the wel l  over t o  the 
landowner f o r  t h a t  purpose, then the well need not be f i l l e d  above the 
plug set  below the f resh water formation; provided, however, t ha t  the 
signed agreement o r  ( i f  recorded i n  the publ ic  records) a c e r t i f i e d  copy 
thereof be f i l e d  w i th  the appropriate D i s t r i c t  Manager, which sha l l  
re l i eve  the Owenr o r  Owners who t u r n  the wel l  over t o  the landowner from 
the respons ib i l i t y  above the plug. 
t h a t  the wel l  has been o r  w i l l  be converted t o  a f resh water wel l .  

The plugging repor t  sha l l  ind ica te  

t i .  TEMPORARY ABANDONMENT OF DRILLING WELLS 

Any d r i l l i n g  wel l  which i s  t o  be temporari ly abandoned and the 
r i g  moved away, sha l l  be mudded and cemented as i t  would be f o r  permanent 
abandonment, except a cement plug a t  the surface may be omitted. 

SECTION X V I I  - EXCEPTION AND HEARINGS 

If any operator can show t o  the Comnissioner t h a t  the d r i l l i n g  
and producing methods herein prescribed o r  the pa r t i cu la r  method by him 
prescribed f o r  securing tests  o f  well, o r  any other pa r t  o f  t h i s  order, 
as appl ies t o  h i s  wel l  o r  wells, r e s u l t  i n  waste o r  as t o  such operator 
are unreasonable, the Comnissioner may enter such an order, as a special 
exception t o  the aforesaid ru les  and regulat ions, as w i l l  prevent such 
waste o r  el iminate such unreasonable res t ra in t ,  as may r e s u l t  from the 
appl icat ion o f  the aforesaid ru les  and regulat ions t o  the wel l  o r  wel ls  
o f  such operators; provided, however, t h a t  before any operator sha l l  be 
allowed the bene f i t  o f  an order grant ing an exception as authorized by 
t h i s  Section, such operator must estab l ish t h a t  such exception, if 
granted, w i l l  not  r e s u l t  i n  waste i n  the f i e l d  as a whole o r  give him i n  
inequi tab le and u n f a i r  advantage over another operator o r  other operators 
i n  the f i e l d .  No special exception w i l l  be granted except upon w r i t t e n  
appl icat ion,  f u l l y  s ta t i ng  the al leged facts, which sha l l  be the subject 
o f  a hearing t o  be held not e g l i e r  than ten (10) days a f t e r  f i l i n g  of 
the appl icat ion.  P r i o r  t o  the hearing upon such appl icat ion,  a t  l e a s t  
ten (10) days no t ice  thereof sha l l  be given by publ icat ion,  adjacent 
operators where appropriate may be given a$ l e a s t  ten (10) days not ice 
o f  said hearing by personal service, o r  by Registered Mail .  

SECTION X V I I I  - APPLICATION OF SPECIAL FIELD ORDERS 

This order sha l l  be cumulative of, and i n  add i t ion  to, a l l  
speci a1 orders, ru les  and regulat ions a f fec t i ng  the d r i  11 i n g  and production 
o f  a i l  and gas, as heretofore promulgated. ' I n  case o f  any c o n f l i c t  
between t h i s  order* and the special orders on spec i f i c  f ield's, sa id  
special orders on spec i f i c  f i e l d s  sha l l  govern. 

SECTION X I X  - SUBSIDENCE 

A. The operator of a proposed goethermal well i s  responsible 
f o r  estab l ish ing representative elevati,ons o f  the land 
surface i n  the area o f  the proposed development. 
f o r  estab l ish ing these reference elevations must accompany 
the Appl icat ion f o r  a Permit t o  D r i l l  the we1 1. 

Plans 
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B. Surface elevat ion of the wellhead w i l l  be determined i n  
accordance w i th  U.S.G.S. standards f o r  Fourth Order 
Leveling and w i l l  be f i l e d  wi th  the Completion Report 
and annually thereafter. 

C. A g a m  ray-neutron l o g  including a c o l l a r  locator  l o g  
w i l l  be run f r o m  t o t a l  depth to  the base o f  the previous 
casing s t r i n g  and f i l e d  w i th  the Completion Report. 

I f  i n  the opinion o f  the Comnissioner there i s  evidence 
o f  subsidence, the Comnissioner shal l  have author i ty  t o  
require a hydrogeologic study o r  such other actions as 
he deems necessary. 

0. 
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T h i s  agreement entered into and effective on the day of  
b y  and b e t w e e n  - 19 

hereinafter s imp ly  referred t o  a s  "Lessor" (whether one or more) 
and 
hereinafter simp1 y referred t o  as "Lessee" 

Lessor, i n  c o n s i d e r a t i o n  of  the sum of  
Dol lar s  ($ ), r e c e i p t  o f  w h i c h  i s  acknowledged, and of  the 
other benefits hereafter s t i p u l a t e d ,  l e a s e s  the l a n d s  h e r e a f t e r  described 
to  Lessee for  the purposes  and upon the terms and conditions h e r e a f t e r  
set forth. 

Article 1: Purposes of  The  Lease: 

1.01 Lessor s h a l l ,  w i t h  respect t o  the leased  p m m i s e s ,  have the 
sole and e x c l u s i v e  r i g h t  t o  prospec t  for ,  deve lop ,  produce,  and r e t a i n  
geothermal or geopressured waters  or other waters  found a t  dep ths  o f  
g r e a t e r  than  f ee t  b e l o w  the s u r f a c e  of the earth and t o  use  
and appropr ia t e  such  waters  and the n e a t  and pres sures  thereof for  any 
u s e f u l  purpose ,  and a l s o  t o  retain and u s e  or dispose o f  any subs tances  
o f  any t y p e  or na ture  i n c l u d i n g  pe tro leum,  na tura l  gas or other hydro-  
carbons w h i c h  may be found  i n  s o l u t i o n  i n  c r  be produced i n  a s s o c i a t i o n  
w i  th such  waters .  

1.02 There i s  excluded however f rom the r i g h t s  leased the 
r i g h t  t o  produce and save  o i l ,  gas or other hydrocarbons w h i c h  a r e  
accumulated i n  reservoirs under the leased premises  and which may 
be economical ly  produced i n  paying  quantities b y  conventional 
methods of product ion  a t  the time of  their d i scovery .  All o f  the 
substances w h i c h  may be produced and saved under the tenns o f  this 
l e a s e  a r e  herein referred t o  a s  the geopressured produc t s .  

Article 1.01 ( A l t e r n a t e  Provision) 

1.01 Lessee s h a l l  have the sole and e x c l u s i v e  r i g h t  t o  prospec t  
for, deve lop ,  produce and r e t a i n  a l l  geopressured or other w a t e r s ,  o i l  
and gas or other hydrocarbons,  s a l t ,  su lphur  or any other u s e f u l  
substance or mineral  o f  any t y p e  or n a t u r e  o f  p r e s e n t  or f u t u r e  v a l u e  
w h i c h  may occur  n a t u r a l l y  i n  or a s  a part o f  the l a n d  d e s c r i b e d  here- 
a f t e r  a s  the l eased  premises  and which may be found or produced f r o m  
under such  l a n d s  between the f o l l o w i n g  dep ths  or f r o m  the f o l l o w i n g  
fo rmat ions  t o  w i t :  
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1.03 Lessee i s  also granted the r i g h t  t o  u s e  the l eased  premises 
for  any purpose  incidental t o  or necessary for the produc t ion ,  
u t i l i z a t i o n  or disposition of the geopressured produc t s  f rom the 
leased premises or from other l a n d s  i n  the same area or f i e l d  i n c l u d i n g ,  
s p e c i f i c a l l y ,  the r igh t  f rom t i m e  t o  t i m e  t o  conduct e x p l o r a t i o n  
a c t i v i t i e s ,  d r i l l  w e l l s ,  l a y  pipelines, b u i l d  roads and c a n a l s ,  l o c a t e  
r i g s ,  tanks, separators, compressors, or other f a c i l i t i e s  necessary  
or u s e f u l  to the development,  product ion ,  u t i l i z a t i o n  or disposition 
of the geopressured prodcu t s  produced f r o m  the l eased  premises or 
such  other lands. 

1 .04  Lessee may u t i l i z e  the l eased  premises t o  dispose of 
any waste  water  or other subs tances  produced or obta ined  i n  the 
exercise of the r i g h t s  granted under the teras of t h i s  l e a s e ,  or 
der i ved  f rom other l a n d s  i n  the same area or f i e l d  b y  injecting 
such  substances into the ground, or b y  o therwi se  &isposing of  t h e m  
i n  any  manner permitted b y  law. 

1.05 Lessor reserves the right to u t i l i z e  the l e a s e d  premises 
c o n c u r r e n t l y  w i t h  lessee for a n y  puspose which does not i m p e d e ,  
interfere w i t h  or render unduly  burdensome the rights o f  the 
Lessee. 

Article 2.  Lands Covered: 

2.01 The l a n d s  l e a s e d  a r e  a s  follows: 

The l a n d s  descr ibed  (or so much thereof a s  may from t i m e  t o  t i m e  
hereafter remain subject t o  this l e a s e )  a r e  referred to  a s  the 
"Leased Premises. " 

2.02 If Lessor owns less than a f u l l  interest i n  the l e a s e d  
premises or the r i g h t  t o  produce geopressured produc t s  f rom them 
or i f  such  r i g h t s  a r e  s u b j e c t  t o  existing s e r v i t u d e s ,  l e a s e s  or 
other burdens which w i l l  d imin i sh  Lessee's r i g h t s  to  produce and 
appropr ia t e  a l l  o f  the geopressured produc t s  f r o m  the l eased  
premises, this l e a s e  s h a l l  from time t o  time cover an2 a f f e c t  the 
entire interest i n  the lands compris ing the l eased  premises  a s  such  
burdens or encumbrances a r e  ex t ingu i shed  or removed f r o m  the l a n d  
or i f  t h e y  become awned b y  Lessor, or Lessor's successors  and 
a s s i g n s  i n  any manner whether or not such  lesser interest or 
burdens a r e  delcared and this l e a s e  s h a l l  cover and a f f e c t  a l l  
rights now or h e r e a f t e r  owned or possessed b y  the Lessor or 
Lessors' successors  i n  t i t l e  to the l a n d s  described a s  compris ing 
the l eased  premises. 



2.03 I f  Lessor owns less than the entire interest i n  all or 
any portion o f  the leased premises or the mineral rights relating 
thereto w h i c h  are leased hereunder (whether such lessor interest 
i s  herein specified or not) wh ich  diminish Lessee's r ights  to 
produce and save the entire amount of  geopressured products  
produced from the leased premises then the rentals &nd royal t ies  
due w i t h  respect tha t  part of  the leased predses as t o  wh ich  
such an interest i s  outstanding i n  others shall f r o m  time t o  
time be reduced proportionately t o  reflect the interest granted 
Lessee under this lease. I f  there are any outstanding rights 
to  receive rentals, royal t i es  or other non-operating charges 
against the property or r i g h t s  leased hereunder such chmges, 
whether declared or not shall be payable  out of and d i r e c t l y  
reduce the amount of  rentals and royalties otherwise payable 
to  Lessor hereunder. 
shall not a f f e c t  Lessee's r i g h t s  t o  thereafter reduce the same 
nor shall  such reduction af fect  or limit lessor's warranties 
or the r i g h t s  o f  Lessee stipulated under Article 9 .  

The f a i l u r e  t o  reduce rentals or royalties 

Article 3. Term: 

3.01 The term o f  this lease shall conmence on i t s  ef fect ive  
date and, unless soonQr terminated under the terms hereof, shall 
continue unt i l  a l l  of the following events have occurred: 

A. Ten years has elapsed from the effective date; 

B .  Three years has elapsed f m m  the day on w h i c h  
any geopressured products  a r e  l a s t  produced 
under the terms o f  the lease or the lessee 
has l a s t  engaged i n  operations on the leased 
perdses and; 

C. All wells capable of producing geopressured 
products under the terms hereof but  w h i c h  
are not being so produced for any reason 
are f inally plugged and abandoned. 

3.02 Notwithstanding the provisions of Article 3.01 (C) i n  
no event s h a l l  the term of  this lease continue for  a period o f  
more than ten consecutive years w i t h o u t  actual operations being 
conducted or actual  production of geopressured resources having 
occurred under i t s  t e  n n s  . 

3.03 The term "operations" shall mean drilling, reworking 
or other activities conducted, i n  good f a i t h  under the terms of 
the lease, which are reasonably designed or intended to  obtain 
or restore production o f  a geopressured product from the leased 
premises whether or not such activities are successful. 

379 
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3.04 I f  any  part o f  the leased premises i s  unitized,  the 
effect of the unit  wells and any opera t ions  on the unit or a n y  
production f rom such uni t  a l l o c a t e d  t o  the leased  premises shall 
not be Considered i n  determining the term of  this l e a s e  w i t h  
res- to  that portion of  the predses outs ide  the boundaries  
of  the unit and this lease shall s e p a r a t e l y  t e rmina te  a s  t o  such 
portion of the leased premises outside of such units when the 
conditions specified i n  Article 3.01 have o therwi se  occurred. 
I f  a uni t  is formed w h i l e  opera t ions  a r e  be ing  conducted, 
pradUot.bn i s  occurring or a shut-in-well is l o c a t e d  on the 
1-d premises  such  opera t ions  or production s h a l l  be d e e m d  
to  have terminated and the w e l l  shall be considered a s  no 
longer capable  of producing geopressured products  w i t h  respect 
to  that portion of the l e a s e d  premises o u t s i d e  the uni t  
boundaries as of the effective d a t e  of  the un i t .  

3.05 I f  any part of the leased  premises is u n i t i z e d  w i t h  
other lands, operations on or product ion  from the unit ( to  the 
extent that l a t t e r  is a l l o c a t e d  t o  the l eased  premises) and the 
uni t  wells l o c a t e d  on such other l a n d s  s h a l l  be deemed t o  be 
occurring on or f r o m  the l eased  predses and the w e l l  shall be 
deemed to be l o c a t e d  upon the leased  premises , a s  the case  may 
be, f r o m  and a f t e r  the effective d a t e  o f  such  u n i t i z a t i o n ,  b u t  
the effect thereof, for purposes of  determining the term of the 
lease o n l y ,  shall be restricted t o  the unitized portion of the 
leased premises a s  provided b y  the preceding Article 3.04. 

3.06 The provisions 03 Article 3.04 and 3.05 s h a l l  not be 
deemed t o  effect a division o f  the r i g h t s  and o b l i g a t i o n s  o f  
this lease unless and until  such  t i m e  a s  the te rm o f  the 
lease may expire as t o  a p o r t i o n  of the leased  premises a s  a 
result of such prov is ions .  

3.07 Operat ions on a unit comprising a l l  or a n y  p a r t  of  the 
leased  p rdses ;  production f r o m  such a uni t  to  the extent it is 
a l l o c a t e d  t o  the leased premises b y  the terns o f  the order or 
agreemt c r e a t i n g  the unit, and a l l  wells l o c a t e d  upon such  a 
unit shall be deemed to  have occurred on or f r o m  the l eased  
p d m s  or be l o c a t e d  on the leased  premises, as the c a s e  may 
be, for a l l  purposes of the lease except t o  the extent the effect 
thereof is expressly l i m i t e d  b y  Article 3.04. 

Article 4 .  Product ion R o y a l t i e s :  

4.01 The f o l l o w i n g  r o y a l t i e s  s h a l l  be payable  t o  Lessor w i t h  
respect to the geopressured products produced and saved from the 
leased premises or a l l o c a t e d  thereto f r o m  units comprised o f  a 
part of  l e a s e d  premises: 



A. of  the amount a c t u a l l y  r e c e i v e d  b y  the Lessee 
f r o m  the s a l e  or u s e  of the geopressured water ,  or 
the h e a t ,  p r e s s u r e  or other sensible energy  conta ined  
i n  such  water  a t  the point of  sale or u t i l i z a t i o n .  

8. The p r o p r t i o n s  set forth below o f  the amount a c t u a l l y  
received b y  Lessee f rom the sale or other d i s p o s i t i o n  
o f  methane, na tura l  gas or other hydrocarbons e x i s t i n g  
i n  gaseous fo rm i n  the reservoir or formation p r i o r  
t o  produc t ion  ( a l l  herein c a l l e d  “methane”) a c t u a l l y  
produced and saved f rom or a l l o c a t e d  t o  the l e a s e d  
premises .  W h e n  the average methane content of the 
geopressured waters  i s :  

a.) less than cubic f e e t  per b a r r e l  o f  
water  the r o y a l t y  shall be ; 

b.) a t  l e a s t  cubic feet  per barrel of 
water  b u t  less than c u b i c  feet  per 
b a r r e l  o f  water  the r o y a l t y  shall be ; 

c.) a t  l e a s t  cubic feet  per barrel o f  
water  b u t  less than 
b a r r e l  o f  water  the r o y a l t y  s h a l l  be 

cubic feet  per 
; 

d . )  a t  l e a s t  cubic feet per barrel o f  
water  b u t  less than 
b a r r e l  o f  water  the r o y a l t y  shall be 
a n d ;  

c u b i c  feet per 

e.) cubic feet or more per barrel of  
water  the r o y a l t y  shall be 

C. o f  the amount a c t u a l l y  received b y  lessee f rom 
the s a l e  or other d i s p o s i t i o n  o f  hydrocarbons,  excep t  
methane, produced and saved f rom or a l l o c a t e d  t o  the 
l eased  premises; and 

D .  o f  the amount a c t u a l l y  received b y  the lessee 
f rom the s a l e  or other disposition o f  a l l  other 
geopressured produc t s  produced and saved f r o m  or 
a l l o c a t e d  t o  the l eased  premises .  

4.02 The “amount a c t u a l l y  received” b y  lessee for any geo- 
pressured  product  for  purposes  of  c a l c u l a t i n g  the r o y a l t y  due 
hereunder shal l  be the ac tua l  p r i c e  p a i d  lessee for the geopressured 
product  i n  i t s  f i r s t  marketable form i n  or near  the f i e l d  i n  which 
i t  is produced and a f t e r  deduc t ion  of  any charges, costs, or other 
amounts a c t u a l l y  deducted f r o m  or c r e d i t e d  b y  the purchaser  a g a i n s t  
the s t a t e d  p r i c e  whether i n  the form o f  t r a n s p o r t a t i o n ,  t r e a t m e n t ,  
processing or s i m i l a r  charges and not o therwi se  accruing  to  the 
credit of lessee under  the terms o f  the s a l e  or other arrangements 
w i t h  the purchaser  or acqu i rer  for  s a l e  or u s e  o f  the geopressured 
product .  



4 . . i i  12 les.-eo dices no t  d i s p o s e  o f  the geopressured product 
C-T o y  prtft-tl; ehereof b u t  consumes or u s e s  i t  either on or o f f  
Ske l e a s e d  premises for the genera t ion  of electricity; for u s e  i n  
i t s  awn p i p e l i n e s ;  as pmcess h e a t  and energy for power or for  a n y  
other u s e f u l  purpose (except such  a s  a r e  exc luded  f r o m  the r o y a l t y  
b y  lesticle 4.05)  the r o y a l t y  payable  w i t h  respect t o  such  geopressured 
produc t  shall be c a l c u l a t e d  upon the market v a l u e  of such  geopressured 
product  a t  i t s  p o i n t  of u s e  or the t a k i n g  of it b y  lessee in to  
lessee's pipelines, trucks or other means for t r a n s p o r t a t i o n  away 
f r o m  the f i e l d  where it i s  produced. 

4.04  Lessee shall i n s t a l l  and ma in ta in  measuring devices of  
a t y p e  recognized i n  the i n d u s t r y  a s  be ing  standard or customary 
and shall o p e r a t e  and ma in ta in  t h e m  i n  accordance w i t h  recognized 
o p e r a t i n g  procedures  t o  measure the geopressured wa ter s  hydro- 
carbons or other geopressured p r o d u c t s  produced under the t e rms  
o f  t h i s  l e a s e  and determine the r o y a l t i e s  p a y a b l e  hereunder. 
methods and procedures  prescribed f r o m  time to  t i m e  b5 the Louisiana 
Commissioner o f  Conservat ion  or other r e g u l a t o r y  agency hav ing  
jurisdiction over the produc t ion  of geopressured p r o d u c t s  f r o m  the 
l e a s e d  premises for the measuring and reporting of such  p r o d u c t s  
shall be deemed t o  conform t o  the requ i remen t s  o f  this a r t i c l e .  

The 

4.05 Product ion  r o y a l t i e s  shall not be payable  w i t h  respect 
t o  any  geopressured product  which i s  not a c t u a l l y  saved and 
d isposed  o f  or consumed for  some u s e f u l  purpose nor w i t h  respect 
to  any  geopressured produc t  w h i c h  i s  l o s t ,  used or consumed b y  
lessee i n  the produc t ion  or p r o c e s s i n g  o f  the geopressured 
p r o d u c t s  or the d i s p o s i t i o n  of waste  produc t s  r e s u l t i n g  there- 
from. 

4.06 All severance, produc t ion ,  s a l e s  or other t a x e s  d i r e c t l y  
a s ses sed  a g a i n s t  or measurable b y  the anwunt or v a l u e  of  the 
geopressured p r o d u c t s  produced under the lease (except corpora te  
franchise t a x e s ;  f e d e r a l  and s t a t e  income t a x e s ;  u t i l i t y  t a x e s  
and p r o p e r t y  t a x e s  levied upon the v a l u e  o f  the lessee's improvements) 
shall be chargeable a g a i n s t  Lessor and Lessee i n  the propor t ion  of 
their respective interests i n  the gross proceeds  from the d i s p o s i t i o n  
of  such  p r o d u c t s  a s  f ixed b y  the produc t ion  r o y a l t i e s  payable  w i t h  
respat thereto and w i thou t  regard t o  the l e g a l  incidence of the t a x .  

prticle 5 .  M i n i -  R e n t a l s :  

5.01  If dur ing  a n y  year  ending on the ann iver sary  o f  the effective 
d a t e  the produc t ion  r o y a l t i e s  which have been pa id  or a r e  payable  for  
produc t ion  o c c u r r i n g  dur ing  s u c h  year  under Article 4 f r o m  a n y  part 
of the l e a s e d  premises do not equal  the sum o f  d o l l a r s  per 
a c r e  for  each  a c r e  o f  the l e a s e d  premises, which amount i s  referred 



t o  a s  the minimum r e n t a l  amount, the lessee shall pay  a s  r e n t a l  
t o  the Lessor an amount (herein c a l l e d  the minimum renta l )  
s u f f i c i e n t  t o  cause the t o t a l  o f  the roya l t i e s  and such minimum 
r e n t a l s  t o  equal  such  minimum rental amount. 

5.02 The minimum rental amount shall be pro-rated b y  area  a d  
t i m e  w i t h  respect t o  the l eased  premises or a n y  part thereof as 
t o  which the lease has t erminated  or been cancelled or re l eased  
dur ing  the y e a r  for which it i s  calculated. 
i f  any ,  r equ i red  t o  be paid  under Article 5.01 shall be determined 
a f t e r  deduc t ion  o f  all produc t ion  r o y a l t i e s  p a y a b l e  under the l e a s e  
f rom the minimum r e n t a l  amount and shall be due on the l a s t  day o f  
period for  which t h e y  a r e  c a l c u l a t e d .  They shall be payable  a t  the 
same t i m e  and i n  the same manner as  any r o y a l t y  which would be due 
for the calendar  month following the month i n  which the ann iver sary  
d a t e  o f  the l e a s e  f a l l s ;  and shall accrue  t o  those persons e n t i t l e d  
on the ann iver sary  d a t e  t o  receive such  rentals or, w i t h  respect to  
any p a r t  o f  the leased premises as  t o  which this l e a s e  has terminated 
dur ing  the calendar  year  w i t h  respect t o  which the minimum r e n t a l s  
a r e  c a l c u l a t e d  to  those persons e n t i t l e d  t o  receive the same on the 
d a t e  the lease t e r m i n a t e s  w i t h  respect t o  the portion of the leased 
premises a s  t o  which the l e a s e  has terminated. 

The minimum rentals, 

Article 6 .  Payment o f  Amounts Due the Lessee 

6.01 All r e n t a l s ,  royalties or other sums which may be owed 
t o  Lessor under the terns o f  t h i s  lease may be paid  b y  check or 
d r a f t  o f  Lessee delivered to  or p r o p e r l y  depos i t ed  i n  the mils 
addressed t o  Lessor a t  the address  (or addresses )  given i n  article 
6.02 b e l o w .  

I f  Lessor i s  more than one person the payment shall be made 
t o  the v a r i o u s  parties hereto i n  the propor t ions  set forth b y  each 
Lessor's name, s u b j e c t  however to  the provisions o f  a r t i c l e  6.05. 

Lessee may continue to  make payment i n  the manner s p e c i f i e d  
i n  this a r t i c l e  u n t i l  the same i s  d u l y  changed i n  accordance w i t h  
the provisions o f  this lease no twi ths tand ing  a n y  other a c t u a l  or 
c o n s t r u c t i v e  notice b y  Lessee o f  a change or modification i n  the 
r i g h t s  of any person to  receive such  payments.  

6.02 The p l a c e  of  m a i l i n g  payments due hereunder and the 
propor t ions  i n  which each lessor is t o  be pa id  (if there are 
more than one) s h a l l  be a s  follows: 

NAME ADDRESS PROPOR TION 

383 
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6.03 If a n y  payment made hereunder i s  not accepted or is 
returned for  a n y  reason  when proper ly  mailed or d e l i v e r e d ,  
Lessee shall be deemed t o  hime made the payment a t  the t i m e  
and i n  the manner which  would liave occurred i f  the payment 
had been accepted or de l i vered .  
to  p a y  or depos i t  the anvunts due t o  a new address or t o  the 
proper persons when i t  has been supp l i ed  w i t h  proper evidence 
of the r i g h t  to receive such  payment or w i t h  a new address, 
as the case may be, i n  actwrclance w i t h  the terms o f  the lease.  

Lessee shall remain obligated 

6.04 Lessor (or a n y  person or persons entitled to receive 
payment separately) may change &e address for m a i l i n g  or d e l i v e r y  
of  notices from time to  time b y  delivering to Lessee a proper ly  
s igned document i d e n t i f y i n g  a new and p m p e r  w i l i n g  address .  

6.05 If Lessor i s  more than one person and the proportions 
i n  which payments are to  be made to  each i s  not specified herein, 
or i f  payments due  Lessor or any  of t h e m  become payable  t o  more 
than one person f r o m  t ime t o  t i m e  hereafter and Lessee receives 
proper evidence thereof as  provided herein? Lessee may nonetheless 
make s u c h  payments j o i n t l y  t o  a l l  persons entitled to  receive 
them and mai l  or d e l i v e r  such  payment to  a n y  one of  them,  unless 
Lessee also receives a division or transfer order i n  a form 
cus tomar i l y  employed b y  Lessee properly executed b y  a l l  parties 
i n  interest s p e c i f y i n g  how such payments are t o  be d iv ided .  I f  
any  such  order directs tha t  payments,  which were formerly made 
to one person or several persons joint ly ,  be made t o  more than 
s i x  persons separately, Lessee m y  require the parties to  designate 
one person to  receive the payments or t o  designate that  such 
payments be d i v i d e d  i n  a zmnnef as  to  r e q u i r e  no mom than s ix  
separate payments .  

6.06 The designation herein of  the proportions i n  which payments 
are t o  be d i v i d e d  or the execution of a division order or agreement 
b y  or among Lessors and other persons entitled to receive rentals 
and royal t ies  d i r e c t i n g  the znmner i n  which payments are to be 
d i v i d e d  or agreeing t o  their allocauan or apportianment whether  
or not it is i n  accordance w i t h  the ownership of the premises end 
w h e t h e r  it is accepted b y  Lessee shall not be deemed to supersede 
or a f f e c t  the provisions of Article 6.07 or 7.01. 
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6.07 No change i n  ownership, s t a t u s  or in the person entitled 
t o  receive payments hereunder shall a f f e c t  the r i g h t  of Lessee to 
deal w i t h  the person previously entitled to receive such wyments 
and the effectiveness of  any payment made w i t h  respect to  this Lease 
shall be val id  unless Lessee shall have been furnished proper and 
reliable evidence of such change including certified copies o f  any 
a c t ,  order, judgmnt or d e c r e e  evidencing the same. Nor shall any 
change i n  the method of  payment or i n  the person entitled to  receive 
a payment be effective as t o  Lessee (a t  i t s  option) until 45 d a y s  
a f t e r  Lessee has been delivered proper and complete evidence of  
such transfer or change i n  the m e r  required b y  this Article 6 .  

6.08 Lessee may give a n y  notices to ,  and may contract w i t h  
the Lessor, or Lessor's successor's or assigns or any other persons 
having an interest i n  the leased p r d s e s ,  i n  a l l  respects concerning 
this lease or the leased premises so long a s  such persons are 
authorized to  receive payments f r o m  Lessor under this Article 6 and the 
successors or assigns of  Lessor shall be deemed t o  have given plenary 
power and a u t h o r i t y  to  such Lessor or successor to  so a c t  until the 
provisions o f  this article have been f u l l y  complied w i t h  i n  such a 
m e r  a s  t o  require lessee to  make payments t o  t h e m .  All notices 
required to  be given lessor under this lease may be mailed or 
delivered i n  the same manner and w i t h  the same effectiveness as i s  
specified herein for  the payment of  rentals or royalties hereunder. 

6.09 Lessee or any purchaser of  the geothermal products may 
also require Lessor, or any o f  them, or any other person entitled 
to  receive payment of rentals or royalties f r o m  time to  time to  
execute division orders i n  a form customarily employed b y  the 
Lessee or purchaser specifying or acknowledging the rentals or 
production royalties wh ich  person may from tine t o  t i n s  be 
entitled to  receive from the leased premises. The execution of 
such a division order shall not be deemed t o  diminish the 
warranties contained i n  this Lease nor to preclude or estop 
Lessor or any other person signing the division order f m m  
thereafter asserting, as  against any person other than the 
purchaser o f  the geopressured products  relying upon such a 
division order and the lessee that any interest i n  the leased 
premises or production therefrom i s  owned b y  them contrary to  the 
terms o f  the division order. 

Article 7. Ownership of the Leased Premises and Changes Therein: 

7.01 The leased premises shall be operated and dealt w i t h  as 
an entirety whether or not Lessor i s  mre than one person and 
without regard to  the ownership of the premises or whether Lessor 
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shall assign or transfer any interest i n  the leased premises or 
whether such p r d s e s  are now owned or may hereafter become 
separate ly  owned. 
r eco fd  or account for  production occurring from any part of  
the premises or t o  protect any portion of the leased premises 
from drainage occurring on any other portion. Subject to the 
prcwisions of  this Article 7.01 and the provisions of  Article 6 ,  
Lessors may from t ime t o  time divide or allocate i n  such manner 
as t h e y  deem proper, or may have agreed the rentals and royalties 
payable hereunder, but  such agreement b y  Lessors as to  the 
dfvision or allocation of  the rentals or royalties payable 
hereunder, whether  or not accepted or agreed to  b y  Lessee, shall 
be deemed t o  d i f y  or af fect  the provisions o f  this Article 7.01. 

Lessee shall not be obligated to  separately 

7.02 Subject t o  the provisions of  Article 7.01 the interests 
of  Lessor may be freely assigned or transferred and a l l  provisions 
hereof shall inure to  the benefit of  and bind the successors and 
assigns ( in  whole or i n  part)  o f  Lessor (whether such succession 
or assignment occurs b y  sa le ,  inheritance, assignment, or otherwise), 
but regardless of any actual or constructive notice thereof, no 
change i n  the ownership of  the land or any interest therein or 
change i n  the capacity or s t a t u s  of  Lessor or a n y  other owner of 
rights hereunder, whether resulting from sale or other transfer, 
inheritance, interdiction, emancipation, attainment of  majority 
or otherwise, shall impose any additional burden on Lessee or 
a f f e c t  any otter the requirement or provisions hereof including 
par t icu lar ly  those of Article 6 relative to  the time and manner 
b y  wnfch such changes may be made ef fect ive  as to  Lessee. 

Article 8 .  Assignments, Subleases and Releases o f  the Lease: 

8.01 The assignment, sublease or other alienation i n  whole 
or i n  part of  this lease b y  Lessee ( a l l  referred to  as a "transfer") 
shall not diminish Lessor's rights or remedies to  enforce, as  against 
the transferees the obligations of  the Lessee arising prior to  the 
date of such transfer, b u t  shall relieve the transferor o f  any 
obligations w i t h  respect to  the portion of  the premises or interest 
therein transferred which  may arise after the date of  the alienation 
and Lessor shall th 

th is  lease, shall, b y  accepting such a transfer or the benefits o f  the 
interest transferred be deemed to  have assumed the obligations 
themof t o  the extent provided b y  this Article 8.01. 

eafter look exclusively to the transferee f c r  
performance of  suc ,8' obligations. Any transferee of  an interest i n  

8.02 All notices requires to  be given tcl Lessee b y  Lessor may be 
delivered or mai2ed to  Lessor as herein provided to  the address given 
for Lessee herein. No change i n  Lessees identity or assignment of 
the lease shall af fect  or change Lessor's r i g h t  to deliver or mail 
such notices to the address given until Lessor shal l  have been 
notified i n  writing b y  Lessee of  a new address. 
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8.03 � he assignment f r o m  t i m e  t o  t ime  o f  the entire interest of 
Lessee i n  this l e a s e  a s  t o  a geograph ica l l y  d e f i n e d  area o f  the 
l e a s e d  premises  i n  such  a manner that a l l  of  the benefits and the 
r i g h t s  and o b l i g a t i o n s  of the lease shall be vested as t o  each such  
segregated  p o r t i o n  e n t i r e l y  i n  s e p a r a t e  persons shall d i v i d e  the 
l e a s e  and the r i g h t s  and o b l i g a t i o n s  w i t h  respect to  each such  
portion shall t h e r e a f t e r  be considered as s e p a r a t e  and dis t inct  
1 e a s e s .  

8.04 Lessee may a t  any time and f r o m  tdme to t i m e  d u r i n g  the 
t e r m  o f  this l e a s e  r e l e a s e  this lease a s  t o  the entire leased premises  
or any part thereof b y  m a i l i n g  to Lessor a p r o p e r l y  recordab le  a c t  
o f  r e l e a s e  i d e n t i f y i n g  the lease and d e s c r i b i n g  the premises  to  be 
released (if less than a l l  o f  l e a s e d  premises  are  r e l e a s e d )  or b y  
f i l i n g  such  a c t  w i t h  the proper  R e g i s t e r  of Conveyances and Lessee 
shal l  thereupon be comple t e l y  and a b s o l u t e l y  relieved of a n y  
responsibility for the o b l i g a t i o n s  o f  this lease, accru ing  on or 
a f t e r  the t i m e  o f  such  r e l e a s e ,  t o  the same extent and a s  i f  the term 
thereof had exp i red  a s  to  such  premises .  

8.05 In c a s e  of  c a n c e l l a t i o n  or termination o f  this lease 
for  any cause ,  other than the release b y  lessee or the e x p i r a t i o n  
o f  i t s  t e rm,  Lessee s h a l l  have the r i g h t  t o  retain and c o n t i n u e  
the l e a s e  i n  ef fect  a s  t o  t h a t  p o r t i o n  o f  the leased premises  
on w h i c h  there a r e  w e l l s  producing  or capable  o f  producing 
geopressured p r o d u c t s  and w h i c h  i s  inc luded  w i t h i n  the producing  
acreage a l l o c a t e d  t o  such  w e l l s  b y  the Commissioner of  Conservat ion  
or, i f  u n i t i z e d ,  w h i c h  are inc luded  i n  a n y  un i t  for such  wells 
u n l e s s  the c a n c e l l a t i o n  occurs a s  a result of  the f a i l u r e  o f  
Lessee to  comply w i t h  the o b l i g a t i o n s  o f  this l e a s e  r e l a t i v e  to  
the o p e r a t i o n s  of  the w e l l  or wells r e f e r r e d  to.  

8.06 In the event o f  a p a r t i a l  r e l e a s e  of  a portion o f  the leased 
premises  or the cancellation or t e r m i n a t i o n  o f  this lease a s  to  a n y  
p a r t  thereof, and notwithstanding a n y  other p r o v i s i o n  hereof to  the 
c o n t r a r y  Lessee shall r e t a i n ,  w i t h  respect to  the e n t i r e  l e a s e d  
premises ,  the r i g h t s  granted b y  Articles 1.02 and 1.03 i n s o f a r  a s  
t h e y  may be necessary  or u s e f u l  to  the exercise or enjoyment o f  
Lessee's rights a s  t o  the portion of the leased  premises  r e t a i n e d  
b y  Lessee. The  area  over w h i c h  Lessee e n j o y s  o n l y  those r i g h t s  
granted b y  Articles 1.02 and 1.03 s h a l l  not be a m s i d e r e d  a s  part 
o f  the l e a s e d  premises  for purposes  o f  c a l c u l a t i n g  the minimum 
r e n t a l  amount under Article 3. 

Article 9 .  O t h e r  R i g h t s  and O b l i g a t i o n s  o f  the P a r t i e s :  

9.01 Lessee s h a l l  conduct a l l  o p e r a t i o n s  pursuant  t o  and 
e x e r c i s e  a l l  r i g h t s  granted under the terms o f  this l e a s e  a s  a 
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prudent opera tor  and i n  compliance w i t h  a l l  a p p l i c a b l e  l e g a l  
requirements .  
f r o m  all l i a b i l i t y  or expense to  others a s  a r e s u l t  o f  a n y  
a c t i o n  or a c t i v i t y  beyond or con t rary  t o  the r i g h t s  granted 
hereunder which a r e  taken or perforned b y  Lessee or for Lessee 
b y  a n y  other perons conduct ing  a c t i v i t i e s  on the leased  premises  
a s  a consequence of  Lessee's r i g h t s .  

Lessee shall i n d e m n i f y  and h o l d  Lessor harmless  

9.02 The Lessee shall be responsible for a l l  damages to the 
timber and growing crops of  the Lessor caused b y  Lessee's opera t ions  
whether p r u d e n t l y  conducted or o therwi se  b u t  shall not o therwi se  
be r e s p o n s b i l e  for a n y  damages or i n jury  to  the l e a s e d  premises 
or t o  the property of  crops o f  other persons now or h e r e a f t e r  
occupying or posses s ing  the l e a s e d  premises under rights f r o m  
Lessor which are caused b y  the prudent  exercise of the r i g h t s  
granted hereunder. 

9.03 The Lessor recognizes t h a t  the minimum r e n t a l s  due 
and p a y a b l e  under the term of this l e a s e  during periods when 
there i s  no product ion  a r e  p a r t l y  i n  l i e u  o f  and a s  compensation 
for L e s s e e ' s  o b l i g a t i o n  t o  deve lop  the premises and i n  
c o n s i d e r a t i o n  of the payment of  such  minimum rentals Lessor 
agrees  Lessee shall be under no a f f i r m a t i v e  d u t y  to  develop 
or explore the premises except a s  i s  provided for b y  Article 
9.04. 

9.04 Lessee shall p r o t e c t  the premises f r o m  drainage subject 
to  the f o l l o w i n g  conditions: 

A. Lessee s h a l l  be under no o b l i g a t i o n  to  protect the 
premises f r o m  drainage  b y  a w e l l  l oca ted  upon other l a n d s  o f  
the lessor or a n y  o f  t h e m  or on u n i t s  i n  w h i c h  such lessors 
p a r t i c i p a t e .  

B .  Lessee shall be under no o b l i g a t i o n  t o  p r o t e c t  the 
premises f r o m  drainage b y  w e l l s  l oca ted  more than 1,000 feet  
f rom the leased premises .  

C. If a well i s  loca ted  less than 1,000 feet  f r o m  the 
l e a s e d  premises ,  Lessee w i l l  d r i l l  such wells a s  would be 
reasonably prudent  t o  coun terac t  the drainage occurr ing  or 
i n  l i e u  o f  d r i l l i n g  such a well may pay as a r e n t a l  monthly 
so l o n g  as such  drainage c o n t i n u e s  an amount of  money which 
would equal the product ion  r o y a l i t e s  which would be payable  
w i t h  respect to  the product ion  which would be obtained f r o m  
the l eased  premises  i f  the well w h i c h  i s  dra in ing  the premises 
were loca ted  upon such  l eased  premises  and was producing the 
same substances and amounts a s  are from time to  time a c t u a l l y  
being produced b y  it while dra in ing  such  premises. The r e n t a l s  

a 
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80 payable Jhall be considered production r o y a l t i e s  for  purposes  
of d e t e d n i n g  Me minimum rentals due under Article 5.01. 
such rentals shall be payable  under this Article unless it 
reasonably  appears  that  a well d r i l l e d  on the l e a s e d  premises 
would be both p r o d u c t i v e  and profitable nor shall t h e y  be 
payable  if a well which reasanably  offsets the well d r a i n i n g  
the p r e d s e s  and counteracts the d r d n a g e  is  a c t u a l l y  d r i l l e d  
on the leased premises  i f  a n y  portion tJieraof is unitized w i t h  
the l a n d s  upon which the well d r a i n i n g  the premises  i s  l o c a t e d .  

No 

D. Lessee shall be under no o b l i g a t i o n  to seek unitization 
of the leased premises  w i t h  any  other premises  i n  the v i c i n i t y .  

9805 All mcnimum rentals and productfan royalties due 
tessor f rom time t o  time shall be the o b l i g a t i o n  of the Lessee. 
The f a i l u r e  t o  pay  the proper amount of  rentals or r o y a l t i e s  
or a d e l a y  i n  pay ing  them or the e r m n e o u s  determination a s  
to  the person or persons entitled t o  receive them, or other 
errors i n  such  payments  r e s u l t i n g  f m m  a gooti f a i t h  or honest 
error or oversight or an ermneous interpretation o f  this 
lease or other contract r e l a t i n g  t o  i t  and not caused b y  the 
f r a u d u l e n t  or intentianal e f fort  o f  Lessee to  d e f e a t  the 
payee ' s  u l t i m a t e  r i g h t s  thereto shall not g i ve  rise t o  any 
action to  resolve or cancel this lease but ~essee shall r e d n  
liable for a n y  sums p m p e r l y  due hereunder together w i t h  
interest thereon a t  the l e g a l  rate  f rom the date  such  sums 
were p a y a b l e  u n t i l  t h e y  are p a i d .  

9.06 Xf a t  a n y  t i m e  Lessor believes a n y  obligation o f  
the lease has not been or i s  not be ing  complied w i t h  b y  Lessee, 
ussor shall n o t i f y  Lessee i n  w r i t i n g  s p e c i f y i n g  the d e f a u l t  
claimed and corrections necessary t o  remedy the o b l i g a t i o n  
be ing  breached, w i t h  such  p a r t i c u l a r i t y  to f a i r l y  a p p r i s e  
Lessee of the manner and extent of  the d e f a u l t  c laimed b y  
Lessor. Lessee, i f  the l e g a l l y  r equ i red  to  per form such  
obligation shall have s i x t y  (60) days  a f t e r  receipt of such 
notice to coxunence compliance therewi th .  
compliance need not be effected w i t h i n  the s i x t y  day per iod  
provided it i s  prosecuted  w i t h  reasonable  d i l i gence  t o  completion 
in a manner consistent w i t h  the prudent  operation o f  the l e a s e  
and the obligations of Lessee. 

Completion o f  such 

9.07 Lessor hereby warrants  and agrees  to d e f e n d  the t i t l e  
t o  the l e a s e d  premises except as t o  those m a t t e r s  e x p r e s s l y  
d i sc losed  herein. Lessee may d i s c h a r g e  any t ax ,  mortgage or 
other encumbrance upon the l a n d  whether dec lared  herein or not 
and shall be deemed subrogated thereto. 
rentals  or royal t ies  accruing  hereunder t o  the payment or 
repaymetn of such  amounts. 

Lessee may app ly  a n y  
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9.08 Lessee s h a l l  have the right to  take a l e a s e  or l e a s e s  
from others c la iming  to have or appearing to have r i g h t s  adverse  
to tbose leased hereunder w h e t h e r  such clafnrs a r e  w e l l  founded or 
not. 

9.09 If Lessor's t i t l e  or a n y  interest therein which would 
be adverse to t h i s  lease is claimed b y  others, Lessee may with- 
hold  pl-nt of any  r e n t a l s  or r o y a l t i e s  until Lessor has 
established his r i g h t  t o  such sums. Lessee may a l s o  i n s t i t u t e  
actions for the d e c l a r a t i o n  of i t s  rights or t h a t  o f  lessors 
and depusit  such  rentals or r o y a l t i e s  into the r e g i s t r y  o f  the 
Court until the final determination of such  rights, or may 
otbxwise take such  steps a s  may be reasonably  necessary to  
assure  Lessee of i t s  rights hereunder or t o  p r o t e c t  it f r o m  
having  to seek refund or recovery of  a n y  amount payable  t o  
Lessor or any other person a s  a result of such  claims whether 
or not such  claims prove to  be well founded. 

9.10 Lessee shall pay a l l  ad valorem or other proper t y  t a x e s  
levied upon or assessed  ag-t lessee's equipment or f a c i l i t i e s  
or the leased premises a s  a result of Lessee's opera t ions  thereon. 

9.11 upon te rmina t ion  or r e l e a s e  o f  this l e a s e ,  entirely or 
as to a part  of the l e a s e d  premises, Lessee s h a l l  restore the 
premises or t h a t  p a r t  r e l eased  or terminated and not be ing  used 
as permitted b y  Article 8.05 for the exercise and enjoyment of 
the rights l e a s e d  as to portions of the l eased  premises r e t a i n e d  
by mssee8 to s u b s t a n t i a l l y  the sane condition a s  when t h e y  were 
l e a s e d  b y  removing all equipment, p lugging  and abandoning a l l  
wells i n  the manner r e q u i r e d  b y  g o v e r m s n t a l  a u t h o r i t y ,  f i l l i n g  
all p i t s  or excava t ions  and genera l l y  restoring the s u r f a c e  to 
i t s  o r i g i n a l  condition. 
to remedy ox correct such th ings  as the loss of p r o d u c t i v i t y  or 
condition of the gmund (other than t o  amoth or level i t s  
s u r f a m )  the removal of trees or damage t o  shrubs or soil or other 
consequential injuries which are tha ordinary  and usual  consequences 
of  the opera t ions  or a c t i v i t i e s  au thor ized  to be conducted hereunder. 

Ussee s h a l l  n o t 8  however, be responsible 

Article 10. Form Majeure8 

10.01 The o b l i g a t i o n s  of  this Lease s h a l l  be subject to a l l  
lawful S t a t e  or Federal law  or order r e g u l a t i n g  opera t ions  on the 
land. 
d q p l i e d  covenant8 of this Lease f r o m  conduct ing d r i l l i n g  or 
reworking opera t ions  thereon, or f r o m  producing t h e r e f r o m  b y  reasan 
of  scarcity or i n a b i l i t y ,  a f t e r  e f fort  made i n  gvod f a i t h ,  to obtain 
equipment or mater ia l  or a u t h o r i t y  to use S-8 or b y  f a i l u r e  of  
carriers to t r a n s p o r t  or f u r n i s h  f a c i l i t i e s  for t r a n s g o r t a t i a z ,  a s  

I f  Lessee i s  prevented f m m  complying w i t h  a n y  express or 
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a result of  force majeure, any Federal or State l a w ,  or any order, 
rule or regulation of governmental authority, or other cause 
Deyond Lessee's mntrol, then while so prevented, Lessee's 
obligation to  comply w i t h  such covenant shall be suspended and 
Lessee shall not be liable for  damages for  f a i l u r e  t o  comply  
therewith; and the term o f  this Lease shall be extended while 
and so long a s  Lessee i s  prevented b y  any such cause f z v m  
conducting drilling or reworking operations on or from producing 
from the leased premises and the t ime  during which Lessee is so 
prevented shall not be counted agains t  Lessee. 

Article 11. Execution i n  Counterpart and E f f e :  

11.01 This Lease may be executed i n  separate multiple counter- 
parts or b y  separate acts o f  ratification or joinder b y  the various 
persons who are identified a s  parties hereto and i f  so executed a l l  
such counterparts or acts shall be construed together as constituting 
one agreement and contract. 
a s  a Lessor herein shall not af fect  the validity o f  the lease as 
t o  those persons who do execute the same and it shall be f u l l y  
ef fective a s  t o  t h e m ,  b u t  they shall be deemed to  have warranted 
t i t l e  only to  the interest i n  the premises which they are respectively 
identified herein a s  owning, or i n  the absence o f  such identification, 
t o  the extent of  the interest owned or claimed b y  them. 

The f a i l u r e  of  any person identified 

In witness whereof the parties have to  have caused this a c t  to 
be executed a s  of  the effective date f irst  set forth above i n  the 
presence o f  the witnesses whose names are a f f i x e d  b y  their respective 
signatures. 

witnesses : 

Lessor 

Lessee 

(Those should then follow or be attached to  bhe lease an 
appropriate acknowledgement form) . 

US. GOVERNMENT PRINTING OFFICE: 1914-6r10092/ 1093 
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