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LEGAL ASPECTS OF COATINGS FOR SOLAR COLLECTORS 

1. INTRODUCTION. 

The solar energy industry has been described as -

... a vast uncharted land--There are no industry averages, 
no projected earnings ratios, no fine standards and no easy 
formulas. Smal) businesses entering the solar industry are 
faced with developing lines of credit, a product line, and a 
market in an industry which ha~.a potentially great future 
but virtually no past [1]. 

The lack of product experience and the absence of product testing and performance 

standards have important legal implications for the solar energy industry. 

For established products past experience, industry custom, and trade and 

performance standards are generally available as tools to aid the courts in 

judging whether a manufacturer has met his legal responsibilities concerning 

his products' performance. These tools, however, are not available to the 

courts today should a claim be made against a solar manufacturer regarding the 

performance of his product. As a result, it is difficult to predict the 

nature and extent of potential liability of the solar manufacturer or seller 

should his product fail to measure up to its promised performance. 

Nevertheless, an early identification of potential legal issues by the 

solar manufacturer, ;ogether with an understanding of a few basic principles 

of product 1 i ability and commercia 1 1 avJ, can minimize such 1 i ability. 

A number of legal issues are presented by the application and marketing 

of coatings for solar collectors. This paper addresses those issues v1hich may 

be the most relevant to the solar coating industry. Although the legal analysis 

that follows will focus on the electroplating community, the analysis can be 

applied generally to any supplier of a $Olar absorber coating. 

1 
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2. PRODUCT LIABILITY AND SOLAR COATINGS: An Overview 

When a solar collector manufacturer sends his absorber panel to an electro-

plater for application of a coating, is the electroplater providing a "service" 

or a "good" to the manufacturer? Since the characterization of the transaction 

as either the sale of a good or service may ultimately determine the result of 

litigation~ this is the first 4u~stion an electroplate~ must address. This 

distinction i~ important because the courts, in r~ling on transactions involving 

the combined sa 1 e of goods and C\E>rvi r:es, wi 11 make an i niti ul determi nat i vn 

that the contract is either one for goods, thus falling within Article 2 of 

the Uniform Commercio.l Code (UCC) ,* or one for services, thus falling outside 

_the scope of Article 2 [2]. As we shall see, a number of tests are used to 

determine the characteristics of such hybrid contracts. 

If the application of a coating is viewed as the sale of a service, to 

whom, and under what legal theories, could the electroplater be liable if the 

coating fails to meet buyer specifications? It will be seen that the electro

-plater could be held liable, under a variety of legal theories_, to both the 

solar collector manufacturer, with whom he deals directly, and the ultimate 

consumer of the finished solar product, of which the absorber coating is an 

ingredient. 

But suppose a coating is sold directly to the solar collector manufacturer 

n~ a finished product to he applied by the lllanufacturer himself to Lhe col1ector? 

Here, the character of the transaction would be one involving the sale of a 

good. As such, the electroplater must consider the application of the various 

\'larranty provisions of the -UCC when assessing his potential liability. In 

addition, if he offers a written warranty with his product, he may a 1 so be 

* All UCC citations are to the 1972 official text, with comments. 

2 
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subject to the warranty requirements found in the Magnuson-t1oss Warranty Act 

\<Ji th respect to the content of that warranty [3]. 

Finally, there is the question of whether the electroplater may be held 

liable for direct economic loss (e.g., reduced system efficiency due to a 

defective absorber coating) suffered by the ultimate consumer under the theories 

of strict liability and impled warranty. As \<Je shall see, this is a subject 

on which the courts are sharply divided. 

3. THE ISSUES 

- Is the application of a coating to a solar collector the sale of a 11 good 11 

or the sale of a 11 Service 11 ? 

- If the transaction is viewed as the sale of a service, to whom and under 

what legal theories could the electroplater be liable if the coating is found 

to be defective or fails to perform as promised? 

- If the transaction is viewed as the sale of a good, what are the requirements 

under the Uniform Commercial Code and the r-1agnuson-Moss Warranty Act with respect 

to any warranties, express or implied, which may accompany the sale? 

- Could the ultimate consumer of a solar collector, of which the absorber 

coating is a part, recover damages directly from the electroplater for economic 

loss? 

4. PRODUCT LIABILITY AND SOLAR COATINGS: Applying The Rules To The Electroplater 

4.1 Is It a. "GuuL1 11 
Or' 11 Sel·viee"? 

There are three basic approaches used by the courts to determine whether 

or not a transaction involving goods and services is to be considered the sale 

of a good. making the UCC applicable, or the sale of a service, making 

3 
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traditional contract rules controlling [2]. 

The 11 Predominantly Service 11 Test 

In making a determination under this test, the court is required to discern 

11 the main objective sought to be accomplished by the contracting parties [4] 11
• 

The question is whether the predominant feature of the transaction was the sale 

of goods or the sa 1 e ·Of services, with that determi nat.i Qn often governing the 

outcome of the case [2]. For example, an'issue that is often present in these 

cases is whether ~n implied warranty attached to the transaction. In a recent 

case applying the predominantly-service test [4], a homeowner sued a contractor 

for breach of the implied warranty of merchantabi 1 ity [5] \'lhen an above-ground 

swimming pool built by the contractor failed to prove satisfactory. While the 

court acknowledged that the materials involved were an important aspect of the 

contract, it held that the service (or labor) aspect was, nonetheless, the main 

objective and therefore refused to apply the Article 2 warranty. Since the 

common law of the stqte apparently did not imply a warranty in a service contract, 

this initial characterization resulted in a judgment for the defendant. 

Under the predominantly-service test, then, it would appear that the 

appli~ation of a coating to a solar collector would he viewed as a transaction 

principally involving the sale of a service. When the manufacturer sends his 

collector to the electroplater for batch plating he is, in essence, sending an 

untinished product to have an ingredient or material added to it. He (the 

collector manufacturer) is contracting for a service to· be rendered.· The 

service is the "main objectiVf'! 11 nf the transaction; the materail to be applied 

is incidentally involved. 

4 
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The "Goods Supplied .. Test 

A different result could be reached, however, under the "goods supplied" 

test. Under this analysis, Article 2 of the UCC is held applicable if only a 

portion of the contract involves the sale of goods [2]. Thus, it is not unusual 

for a court that uses the goods supplied approach to apply the UCC to a contract 

in which the goods provided are a relatively minor aspect of the transaction [6] 

while the amount of labor required is substantial [7]. 

The "Final Product" Test 

Similar to the "goods supplied" approach, the "final product" test does not 
~ 

look to the predominant feature of the transaction but rather to the definition 

of "goods" under the UCC [2]. Under this analysis, the focus is on the end 

product and whether it can be defined as goods under the UCC. If the ultimate 

product is "goods" within the meaning of Article 2, then the contract \>Jill be 

governed by Article 2 [2]. Section 2-105(1) defines goods as "all things 

(incltiding specially manufactured goods) which are movable at the time of 

identification to the contract of sale .... " Arguably, since the solar coating 

is not fairly identifiable as "movable" before a contract between the collector 

manufacturer and the electroplater is performed, the transaction under the final 

product test would be .viewed as one involving services and thus beyond the scope 

of the UCC. 

However, as previously noted, if the electroplater furnishes the coating 

directly to the manufacturer (as, for example, with the sale of the various solar 

coating "strips") he is in fact providing a good and would likely be subject to 

the provisions of the UCC under any of the above tests. 

5 



$5~1~C} ----------------------------T_P_-_4_46 

4.2 The Liability of an Electroplater for Defective Services. 

T\'JO ex amp 1 es can be used to examine the potentia 1 1 i ability of an e 1 ectro

plater when he is deemed to be providing a service. ~le shall consider, first, 

his responsibility to the collector manufacturer with whom he deals directly. 

An electroplater typically will receive a specification from the collector 

manufacturer which, at a minimum, is likely to include factors relating to cost, 

pPrformance'- attd ~ur.ability of the coating to be ettJfJl iet.l. A contract of sale' 

will be drawn evidencing the.desired specification. In thP course of their 

dealings, the electroplater may assure the manufacturer that the coating will 

meet the specified oPtical charact~ri~ti(~ based on t&sts conducted by hi3 

company. Suppose, however, that after the coating is applied and the collector 

plate returned, subsequent testing by the manufacturer reveals that the coating 

in fact does not have the optical properties it was claimed to have. Finally, 

assume that the reason why the coating failed to achieve the specified character-

istics was because the electroplater's optical measurement equipment was incapable 

of accurately verifying the optical properties of the coating. 

Remembering that the transaction here \'IOuld be vie\'led as involving the sale 

of a service, how might the courts view the electroplater's legal responsibility 

in such circumstances? 

Express Warranty 

If the collector manufacturer could prove that the electroplater who 

rendered the.services expressly warranted a particular result, i.e., that the 

coating had a certain solar absorption and thermal emission, the court would 

enforce that warranty [8,9]. However, the manufacturer may have difficulty 

6 



$5~1 ~-~ ---------------------T.!..!.P--4--'-=46 

convincing the court that an express warranty was made, since very few service 

transactions include an express warranty of particular results [8]. 

Neg 1 i gence: Imp 1 i ed Warranty of l~orkman 1 ike Performance 

Under existing law; liability for defective services usually requires a 

finding of negligence. Although courts generally speak in terms of negligence, 

they occasionally employ other terms. For example, because the actions arise 

out of a contractual relationship, some courts have found an implied warranty 

of workmanlike performance [8]. It is clear, however, that the test of liability 

is really one of negligence that asks whether the defendant failed to exercise 

the degree of care and skill that a reasonable person would have exercised under 

the circumstances [8]. 

Implied Warranty of Fitness for Particular Purpose 

Implicit in cases applying a negligence standard--at least in those cases 

denying recovery--is a rejection of any higher standard of conduct, such as 

implied warranty of fitness for a particular purpose.* Courts have expressly 

considered the theory of implied warranty of fitness in many cases, but most 

have rejected it [8]. Moreover, of those cases in which courts purport to apply 

the theory, most do not really support the proposition that the implied warranty 

of fitness applies to service transactions. Irr some of these cases, although 

the courts have spoken in terms of a warranty of fitness, it is clear that the 

* The implied warranty of fitness for a particular purpose generally is associated 
with the sale of goods. Thus, UCC Section 2-315 provides: Where the seller at 
the time of contracting has reason to know any particular purpose for which the 
goods are required and that the buyer is relying on the seller's skill or 
judgment to select or furnish suitable goods, th~re is unless excluded or 
modified under the next section an implied warranty that the goods shall be 
fit for such purpose. 
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courts contemplate nothing more than an implied warranty that the performer will 

not be negligent [8]. 

Implied Warranty of Merchantability 

The theory of implied warranty of merchantability also might be used in 

determining liability in this transaction, but courts have given it little 

attention. This warranty, a$ applied to a si\lP nf aoods, raquire5 that the 
., ' I ~ 

goods must at lea~t b~ such as pas~ without objection in the trade and must be · · 

fit for the ordinary purposes for which the goods are used; 

If a court views the transaction as primarily a sale of goods, then the 

addition of some service component will not preclude the implication of a 

warranty that the goods are merchantable. Most courts are willing to find an 

implied warranty of merchantability also when a transaction primarily for services 

also requires the transfer of goods from thP. p~rc;on rendering the 5crviccs to 

the consumer, and the goods are defective. There are, hO\'Iever, cases to the 

contrary [8]. 

Strict Liability 

Recovery for injuries resulting from defective services would be facilitated 

if the theory of strict liability in tort were extended to service transactions. 

For the most part, however, courts have refused to make this extension, even if 

the person providing services also supplies a defective good in connection with 

those services. 

To summarize, the prevailing standard of liability in service transactions 

is negligence, but courts have imposed a higher standard in a variety of factual 

situations. In most of the cases imposing a higher standard, however, the defect 

1 ay in some tang i b 1 e i tern supp 1 i es in connection \'lith the defendant's performance 

8 
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of the contract. In some of the hybrid cases, it is impossible to disc~rn from 

the opinions whether the defect lay in some tangible item or in the services 

themselves. Nevertheless, in some cases the defect clearly can be attributed 

to the services, and in a few cases involving only services, courts have 

recognized the existence, or possible existence, of liability in the absence of 

negligence [8]. 

Using the same example in the case of the solar electroplater, suppose the 

coating, rather than failing tb exhibit the speci.fied optical properties, instead 

degrades under conditions of high humidity and moisture after the collector is 

used for a short time by the consumer. As a result, the collector! s overall 

thermal efficiency is reduced and the consumer does not realize the fuel savings ... _ 

he expected. Would the electroplater be liable to the consumer in such circum

stances? Where an injury is caused by a defective component (the coating) 

manufactured by one person (the electroplater) and assembled into a finished 

product by another (the collector manufacturer), the plaintiff (consumer) may 

decide to sue the component manufacturer, the manufacturer of the finished 

. product, or both [10]. And if the consumer brings his action against the man

ufacturer of the finished product, there is always the possibility that the 

defendant may join the component manufacturer as a third-party defendant [10]. 

4.3- The Liability of an Electroplater for a Defective Good 

If the application of a coating is viewed as the sale of a good, the 

ele~troplater must recognize the warranty principles under the UCC which may 

apply to such sale. 

Express Warranty 

An express warranty is an affirmation of fact, including a description oi 

9 
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sample, or a promise made by the seller which relates to the product and is made 

part of the bargain with the buyer. This rule of warranty has been codified by 

the UCC, as provided in Section 2-313: 

Section 2-313. Express Warranties by Affirmation, Promise, 
Description, Sample 

(1) Express warranties by the seller are created as follows: 
(a) Any affirmation of fact or promise made by the seller 

to the buyer wh1ch relates to the goods and becomes 
part of thP h~si~ of th& bargain crcatc5 an express 
warranty .that the goods shall conform to the affirmation 
or promise. 

(b) Any description of the goods which is made part of the 
basis of the bargain creates an express warranty that 
the goods shall conform to the description. 

(c) Any sample or model which is made part of the basis of 
the bargain creates an express warranty that the whole 
of the goods shall conform to the sample or model. · 

(2) It is not necessary to the creation of an express warranty 
that the seller use formal words such as 11 \varranty 11 or 
11 guarantee 11 or that he have a specific intention to make a 
warranty, but an affirmation merely of the value of the 
goods or a statement purporting to be merely the seller's 
opinion or commendation of the goods does not create a 
wan·anty. 

This section consolidates under the heading of 11 express warranties 11 the 

obligations that are raised in the contracting process. Proceeding under a 

theory of express warranty, it need only be established that the product failed 

to have certain characteristics or failed to perform in the manner \•/arranted 

or represented by the seller. All that is required of the plaintiff" to recover 

under express warranty is that he had knowledge of the seller's assertions and 

that he was injured as a result of his reasonable reliance on those assertions [11]. 

Electroplaters should recognize that an express warranty can be created 

from several sources, including (1) the name of. the product; (2) descript1ons of 

the product found in advertising, catalogs, brochures, or pa~kaging; (3) drawings, 

pictures, or other representations which accompany the product; and (4) oral 

10 
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representations made by the seller (or his agent) to the buyer [11]. Thus, it 

becomes important to ask whether claims such as those relating to the coating•s 

optical properties or as to its projected useful life made by the electroplater 

in any of the above sources will give rise to liability. 

At what point does a representation become a warranty? t-1ere 11 0pinion 11 and 

.. sales talk 11 are not treated as express warranties. Hm'lever, broad, general 

assertions of product quality, such as those relating to durability, may be 

found to include an express representation [11]. 

The UCC also requires the seller•s representation to be part of the .. basis 

of the bargain ... However, there is considerable authority for the notion that 

liability will exist if the representation was only one of several factors leading .. 
to plaintiff•s injury [11]. 

It should be clear that the caution exercised by the electroplater not to 

11 0versel1 11 his product is important. A coating marketed beyond its capability 

to perform may result in liability; and this result will obtain regardless of the 

electroplater•s honest and reasonable belief in the truth of the representations [11]. 

Implied Warranty of ~1erchantabil ity 

I111pli~d warrilnty of merch?tnt.nhility is one of two warranties as to the 

quality of a seller•s product. that is implied in a contract, as provided in the 

UCC. Section 2-314 of the UCC reads in relevant part: 

(1) Unless excluded or modified, a warranty that the goods shall be 
merchantable is implied in a co~tract for their sale if a s~ller 
is a merchant with respect to goods of that kind. 

(2) Goods to be merchantable must be at least such as ... 

(c) are fit for the ordinary purposes for which such goods are used. 

(f) conform to the promises or affirmations of fact made on the 
container or label if any. 

11 
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Because the concept of warranty has essential 'ly arisen out of contract la\'1 

principles, there is the question of whether a seller can disclaim, by contract, 

his liability that might normally arise from the sale. Section 2-316 recognizes 

the right of the seller to contract against warranty liability through appropriate 

disclaimer provisions. The situation in which the buyer gives precise and 

complete specifications to the seller is not explicitly covered in this section, 

but this is a frequent circ.umstance by which the implied warrant1es may be 

excluded. The warranty of fitness for a particuiar purpose would not normally 

arise since in such a situation there is usually no relianc~ on the seller by the 

buyer. The warranty of merchantability is such a transaction, however, must be 

considered. Under the UCC, an inconsistency between an implied warranty of 

merchantability and the buyer's specifications is resolved by the implied 

warranty of merchantability being displaced by the express warranty that the goods 
-

will comply with the specifications. Thus, where the buyer gives detailed 

specifications as to the goods, neither of the implied \·1arranties as to quality 

will normally apply to the transaction unless consistent with the specifications [12]. 

The elettroplater will want to be ~w~rP of thQse provi~ion3 of the UCC should 

he be subjected to liability under a theory of implied warranty of merchantability. 

He should be particularly mindful of the UCC requfrement that permits exclusion 

or modification of implied warranties only by conspicuous language or other 

circumstances. He should also be aware that the manufacturer's examination of 

the product before sa 1 e gives rise tn the assumption by the manufacLun:!r of the 

risk of defects his examination ought to reveal [13]. 

Implies_ Warranty 9f Fitness for~ Particulat Purpo~e 

See the note to page 7, Section 2-315. 

12 
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t·1agn.uson-Moss Warranty Act 

Finally, the electroplater will want to become familiar with the effect on 

disclaimers of warranty liability of the Magnuson-Moss Warranty Act [3]. The 

Act applies only to consumer products, defined as "any ·tangible personal property 

which is distributed in commerce and which is normally used for personal, family, 

or household purposes," which may exclude a solar coating provided to a collector 

manufacturer. The Act does not require a manufacturer to give a warranty for his 

product; rather, it simply regulates the form and effect of those vJarranties that 

manufacturers choose to offer. It does, however, prohibit a seller from disclaiming 

any implied warranty (whether of merchantability or fitness) whenever he either 

offers a written warranty or enters into a service contract with the consumer 

within 90 days of sale [3]. Thus, the Act allows the seller to disclaim or modify 

implied warranties whenever no written warranty or service contract on the product 

exists.* 

4.4 Recovery of Economic Loss 

Finally, there is the question of whether a consumer can recover against a 

manufacturer for mere loss of the bargain--which is to say that the thing the 

consumer has purchased has less value than it was supposed to have [11]. The 

difficulty is that the existence of and extent of any loss on the bargain depends 

on what the bargain is; and the bargain is made with the dealer from whom the 

consumer buys, and not with the manufacturer. If the plaintiff trades in his 

old automobile on a new one, and is given an inadequate allowance by the dealer, 

* For a "checklist" of what a manufacturer of solar equipment must do to comply 
with the Magnuson-Moss Act and FTC requirements regarding warranties, see 
Vakerics and Cutler, Solar ~~rranty Guidelines, Federal Trade Commission 
Requirements for Warranties Unde~ the Magnuson-Moss Act; 1978. 

13 

,. 
'· 



55~1 ·C} ___________________________ __:T..!..P_-..:I.4:::u.~ 

is his loss on the bargain to be charged to the manufacturer, even if the new car 

has defects? It has been argued that loss on the bargain is a matter to be 

determined in the first instance between the consumer and the retailer; and that 

if the manufacturer is to be liable, it should be to the retailer.[ll]. 

Where the 1 i ability rests upon express \•Jarranty without privity, or upon 

innocent misrepresentation, so that the manufacturer can be regarded as having 

assumed responsibility for more than the ~afety of the product, economic loss 

. on the· b.J.rgain ltds uniformly been held to b~ recoverable. 
' ' 

As to implied warranty, 

or strict liability in tort, the courts have not agreed. A few of them have 

allowed recovery; but in about an equal number recovery has been denied [11]. 

14 
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