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Mr. James E. Word, Commissioner

Tennessee Department of Health
and Environment

Chairman, Safe Growth Cabinet
Council

Room 360

Cordell Hull Building
Nashville, Tennessee 37219

Dear Commissioner Word:

On January 7, 1983, President Reagan signed into
law the Nuclear Waste Policy Act (NWPA), 42 U.S.C. § 10101
et seq. As part of the Act, the Congress of the United
States authorized construction of a permanent deep geologic
repository in an effort to solve the nation's problem with
disposal of spent nuclear fuel and high-level radiocactive
waste. Congress also directed the Department of Energy
(DOE) to study the need for and feasibility of constructing
a monitored retrievable storage (MRS) facility.

In late April of 1985, DOE determined that an MRS
would improve the functioning of the waste disposal program
by allowing for the reprocessing and consolidation of spent
fuel rods before shipment of the material to the permanent
repository. 1In addition, some temporary storage of the
nuclear waste could occur at the MRS, thus reducing the
pressuge to have the first permanent repository operational
by 1998.

Also in late April of 1985, the State of Tennessee
was informed that three potential sites for the MRS had been
selected. The locations included the site of the abandoned
Clinch River Breeder Reactor Project, a site on DOE's Oak
Ridge Reservation, and the site of the abandoned Hartsville
nuclear power plant.
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To enable the State to study the DOE proposal, a
federal grant was made to the State through the Tennessee
Department of Health and Environment. Part of that grant
was distributed to the Tennessee Attorney General's Office
to assist this Office in its study of the legal aspects of
the project. With DOE grant funds, I established in the
Division of Environmental Enforcement an MRS section con-
sisting of Assistant Attorney General R., Tim Wurz and
Paralegal Lorrie S. Brey. I directed them to study the
legal aspects of the MRS project and to be available to the
Safe Growth Cabinet Council as a legal resource,

This report is intended to apprise the Council of
the MRS Section's activities for the period from September
1, 1985 - November 30, 1985. As always, this Office stands
ready to assist the Safe Crowth Cabinet Council in any way
that we can in this matter.

Singerely yours,

MICHAEL CODY
Yney General and Reporter
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SUMMARY OF ACTIVITIES OF ATTORNEY GENERAL'S OFFICE
- MRS SECTION -

A. ACTIVITIES OF THE ASSISTANT ATTORNEY GENERAL

Memoranda on various topics of relevance to the
siting of an MRS in Tennessee have been prepared by
Assistant Attorney General R. Tim Wurz. Included in those
papers are discussions of the consultation and cooperation
provisions of the NWPA, a discussion of transportation
issues raised by the Act, a Memorandum on the legal require-
ments for an Environmental Assessment (EA) under the NWPA,
and an analysis of deficiencies in the draft EA prepared by
the Department of Energy (DOE). Copies of these documents

are attached.

The Memorandum on consultation and cooperation
discusses provisions in the NWPA referring to the com-
munication process between DOE and the State. Additionally,
other federal statutes containing similar provisions are
examined and court cases construing some of those con-
sultation and cooperation provisions are discussed. The
Memorandum also examines the legislative history of the NWPA
in an effort to discern the congressional intent in
inserting the "consultation and cooperation" lahguage into

the Act.

The Memorandum on transportation discusses the sta-

tutory scheme that applies to shipments of spent nuclear
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fuel under the NWPA. Also, the applicable provisions of the
Tennessee Code are examined to determine what requirements

shippers entering the State with nuclear waste must meet .

Special attention is paid to the Tennessee require-
ment that records made in the course of State business be
made available to the public. The conflict between that
requirement and federal safeguarding of information about
the shipments is recognized and addressed. The Memorandum
suggests a solution that allows compliance with both State

and federal regulations.

A third Memorandum was prepared in response to an
inquiry made by you. In this Memorandum, we address the
applicable federal laws with which DOE must comply in pre-
paration of its Environmental Assessment. In this same
regard, a second Memorandum has been prepared on what is
perceived at this time as statutory defects in DOE's draft
Environmental Assessment. It concludes that DOE has failed
tu examine available alternatives to the MRS proposal and
has failed to address various impacts that MRS activities

would have on the State.

Assistant Attorney General Whrz has also attended
various meetings and seminars involving issues of importance
to the examination of the MRS proposal. In early September,
he attended a public hearing in Memphis sponsored by DOE and
the Safe Growth Cabinet Council. The meeting was one of
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four such hearings held throughout the State to acquaint the
citizenry with the DOE nuclear waste disposal plan and to

hear the comments of the people about the proposal.

In October, Assistant Attorney General Wurz and
Paralegal Lorrie Brey attended a day-long meeting in
Springfield, Illinois, sponsored by the Illinois Department
of Nuclear Safety. The conference discussed the Illinois
system of regulation of the transportation of hazardous
materials through the State. The Illinois inspection
system, physical protection program, and fee and permit

system were examined and debated.

In late October and early November, Wurz attended
two conferences held in conjunction with each other in
Albuquerque, New Mexico. The first meeting was the quar-
terly gathering of the Hazardous Waste Subcommittee of thé
National Association of Attorneys General. The subcommittee
discussed issues of relevance and importance to potenﬁial
host states for both the repository and the MRS. 1Issues
examined included transportation, liability for accidents,
siting guidelines, environmental assessments, and interac-

tion with DOE.

The second portion of the combined conference was
hosted by the Hazardous Waste Subcommittee of the National
Conference of State Legislatures. Issues similar to those
considered by the NAAG subcommittee were also discussed by
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the legislators. In addition, however, the group was taken
to the Sandia National Laboratory to witness a cask
demonstration designed to evaluate DOE's model for cask

integrity testing.

B. ACTIVITIES OF THE PARALEGAL

The activities of the Paralegal have ranged from
providing administrative suport to the Assistant Attorney
General to conducting research on the legislative history of
the Nuclear Waste Policy Act. Additionally, several small

projects have been undertaken.

A compilation of clippings from newspapers across
the State has been organized and will continue to be updated
as the State's review of the MRS proposal continues. Also,
background information on the work of the Southeast Compact
Commission For Low-Level Radicactive Waste Management
(Southeast Compact Commisgsion) has been collected and a

recent meeting of the Commission was attended.

The Southeast Compact Commission was created pur-
suant to a cooperative agreement among the states of
Alabama, Florida, Georgia, Mississippi, North Carolina,
South Carolina, Tennessee, and Virginia. The purpose of the
compact is to develop and evaluate criteria and procedures
for selecting a host state for a new low-level waste dispo-
sal site. The Commission's work on the siting of a low-
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level radioactive waste disposal facility has taken added
significance because of the pending proposal for an MRS
facility in Tennessee. The progress of the Southeast

Compact Commission will continue to be followed.

A significant portion of time has been spent
reviewing and summarizing numerous government reports and
documents. Among the documents reviewed have been the

Comptroller General's Report to the Congress on the NWPA:

1984 Implementation Status, Progress and Problems and the

DOE Draft Transportation Institutional Plan of September,

1985.

Two workshops have aiso been attended in an effort
to keep this Office abreast of current developments.
Besides attending with Assistant Attorney General Wurz the
workshop hosted by the Illinois Department of Nuclear Safety
in Springfield, Illinois, Paralegal Brey has attended a
second workshop hosted by the DOE Office of Civilian
Radioactive Waste Management. The second round of meetings

was held in Atlanta to review the Draft Transportation

Institutional Plan prepared by DOE.

The largest project completed by Ms. Brey has
involved legislative history research on the work of the
96th Congress in developing the Nuclear Waste Policy Act
(NWPA), 42 U.S.C. § 10101 et seq. A compilation of the
Committee reports and the congressional record of debate on
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House Bill 3809 and Senate Bill 1662 has been completed.
This collection has been divided into separate notebooks
with the history of House Bill 3809 in Volume One and the
history of Senate Bill 1662 in Volume Two. Both volumes
have been indexed under nine broad subject headings. Those

subject headings are:

Consultation and Cooperation.

—
EY

Transportation.

Judicial Review.

Environmental Assessment.

Notice of Disapproval.

Monitored Retrievable Storage.
Impact Assistance Request.

Environmental Impact Statement.

(Yo RN ¢ o TR . ) B — i UL I (]

Liability. (Price~Anderson).

.

The legislative history collection is available for inspec-
tion at the MRS Reading Room at the TERRA Building, 150 9th

Avenue, North.
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Memorandum on Consultation and Cooperation



STATE OF TENNESSEE
OKFICE OF THE

ATTORNEY GENERAL
450 JAMES ROBERTSON PARKWAY
NASHVILLE, TENNESSEE 37219

MEMORANDUWM

TO: FRANK J. SCANLON
Deputy Attorney General

FROM:  R. TIM WURZ | ”EE%EZJ

Assistant Attorney General
DATE: Septeuber 23, 1985

RE: Consultation and Cooperation

I. CONSULTATION AND COOPERATION IN THE NWPA

The Nuclear Waste Policy Act of 1982 (NWPA) envi-
sions extensive interaction between the Secretary of the
Department of Energy (DOE) and the various states affected
by the provisions of the legislation. Under 42 U.S.C.

§ 10137(b), the Secretary is commanded to "consult and
cooperate” with the Governor and legislature of a state cho-
sen as a site for a nuclear waste repository "in an effort
to resolve the concerns of such State. . . regarding the
public health and safety, environmental, and economic -
impacts of any such repository".

42 U.s.C. § 10155 outlines an interim storage
program for spent nuclear fuel. That section further
establishes a state's right to "participate in a process of
consultation and cooperation, based on public health and
safety and environmental concerns, in all stages of the
planning, development, modification, expansion, operation,
and closure of storage capacity at a site or facility within
such State. . .."™ The process of consultation and coopera-
tion, for purposes of subsection 10155(d), is defined as:

'Under the provision of 42 U.S.C. § 10161(h), the
reference in § 10137 to a repository "shall be considered to
refer to a monitored retrievable storage facility.n

A-1
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a methodology by which the Secretary,

(A) keeps the State. . . fully and
currently informed about the aspects of
the project related to any potential
impact on the public health and safety
and environment;

(B) solicits, receives, and evaluates
concerns and objections of such

State. . . with regard to such aspects of
the project on an ongoing basis; and

(C) works diligently and cooperatively to
resolve, through arbitration or other
appropriate mechanisms, such concerns and
objections.

42 U.S.C. § 10155(d)(4). Subsection (d)(4) is also expli-
cit, however, in explaining that the State's participation
in the consultation and cooperation process does not serve
as a grant of an absolute veto power over "any aspect of the

planning, development, modification, expansion, or operation
of the project." Id.

Title II of the NWPA, 42 U.S.C. §§ 10191 - 10203, —..

relates to the development of a deep geologic test and
evaluation facility. By operation of 42 U.S5.C. § 10195(a),
a governor of a state is granted the right to engage in a
consultation and cooperation process only after that state
has been chosen as a possible site for such a facility. For
purposes of § 10195, the phrase "process of consultation and
cooperation™ is defined as the method:

(1) by which the Secretary --

(A) keeps the Governor or governing
body involved fully and currently
informed about any potential
economic or public health and safety
impacts in all stages of the siting,
development, construction, and

A-2
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operation of a test and evaluation
facility;

(B) solicits, receives, and
evaluates concerns and object. »ns of
such Governor or governing bouy with
regard to such test and evaluation
facility on an ongoing basis; and

(C) works diligently and coopera-
tively to resolve such concerns and
objections; and

(2) by which the State. . « involved can
exercise reasonable independent moni-
toring and testing of on~site activities
related to all stages of the siting,
development, construction, and operation
of the test and evaluation facility. . ..

Again, the only limitation placed upon the con~
Sultation and cooperation process is a denial of a grant to
the State of anything similar to an absolute veto over DOE
actions. In 42 y.s.cC. § 10195¢(e), Congress explained that,
except as provided in the section, nothing in Title II "is
intended to grant any State. . . any authority with respect-- ..
to the siting, development, or loading of the test and
evaluation facility.nm

Finally, 42 U.S.C. § 10199(a) contains a brief
reference to consultation and cooperation activity under-
taken pursuant to the siting of a test and evaluation
facility. The section provides that the Secretary of DOE
shall reimburse a state for all expenses incurred because of
consultation and cooperation processes with respect to any
site.

A-3
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II. CONSULTATION AND COOPERATION IN THE NWPA 'S
LEGISLATIVE HISTORY

A. Senate

Unlike the sections of the NWpA that refer to the
interim storage brogram and the deep geologic test and eva-
luation site! t i

location do not contain definitions of the terms
"consultation ang cooperation." 1In ap effort to discern
congressional intent regarding the meaning of those terms,
an examination of the legislative history of the NWPA is
instructive.

During consideration of the bill, a number of com~
ments were made by senators that reflected theip under-
standings of the extent of the federal-state interaction
required by the Acot. These comments and observations
exemplified a Strong states? rights slant that leaves little
doubt that the States themselves were to be partners in the
federal nuclear waste disposal program.

Speaking in favor of an amendment Sponsored by
Senator Strom Thurmond and concerning away-from-reactopr
(AFR) storage facilities, Senatopr Ernest Hollings alludeg to
the motivation behind the amendment. Hollings vocalized his..
sensitivity to states! rights issues ang explained:

storage facility is éver required, I
would hope that every effort would be
made to insure the participation of the
concerned State both before and after the
site selection has been made, and both
before and after the State has used its
veto prerogative concerning the siting of
the facility. To that end, this amend-
ment would broaden the State cooperation

A~4
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Cong. Record, S 15646 (December 20, 1982).

Hollings's efforts to "broaden" the states' role
and participation in the waste disposal effort were clearly
directed not only to the AFR proposal but to the cou-
sultation and cooperation requirements in general. The suc-
cessful attempt to_include states in a meaningful way in the
AFR siting process® would thus seem to mandate meaningful
participation of MRS target states "both before and after
the site selection has been made, and both before and after
the State has used its veto perogative. . .." Id. Only by
such an interpretation could the amendment sponsors' con-
cerns about dilutiocn of state participation be alleviated.

Senator William Proxmire engineered passage of a
Senate amendment concerning review of a repository site
seleotion.3 The review procedure includes an option for
the state to file with Congress a notice of disapproval of
the site selection and requires both Houses of Congress to
override the State veto if the repository is to be
constructed.

In explaining his rationale for introducing the
amendment, Proxmire echoed the state participation concerns
expressed in debate on the Thurmond-Hollings amendment.
Proxmire theorized that his proposal "would give states a
greater role in decisions affecting siting of nuclear —-
repositories. It would offer these states the same rights
now provided to states which will be the sites of temporary
away-from-reactor storage." Cong. Record, S 15649-15650
(December 20, 1982).

These remarks were followed by a reading of let-
ters, hearing transcripts, and other reports evidencing a
strong concern for allowing maximum state participation in
the NWPA's programs. Included in those remarks was a state~
ment from the National Governors' Assoclation that expressed
the association's long-maintained position that "while no

2The amendment of which Hollings spoke has been
incorporated into 42 U.S.C. § 10155,

3The Proxmire amendment became 42 U.S.C. § 10135.
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state may reasonably impede the national interest, federalism
makes the states equal partners in pursuing that interest".
Id. at S 15650.

These representative comments reflect the Senate's
belief that the NWrA envisions more than passive state par-
ticipation in a program orchestrated by DOE. The
Thurmond-Hollings amendment made clear that the states were
to be intimately and fully involved in the aspects of
siting, planning, and construction of any interim storage
facility. Following debate on that amendment, Proxmire
expressed the intent of his amendment that those same con-
cerns for meaningful state participation be the foundation
for actions of DOE involving permanent repository sites.
Additionally, "full state participation"” was expected in the
MRS program "in exactly the same way as it is provided in
the case of repository sites." Id. at S 15642. In short,
through every aspect of the bill runs the Senate's legiti=~
mate and deep concern that state governments be kept
informed of and be allowed to participate in those aspects
of the nuclear waste disposal program that affect their
citizens. As Senator Kasten argued while urging passage of
amendments that would give states "a strong role in nuclear
waste siting decisions":

The Department of Energy cannot be
allowed to build a disposal facility
without giving the States a meaningful
role in the siting and construction deci-
sions.,

A long-range nuclear waste disposal
program is critical to our Nation's
energy future, and. . . the proper role
of states in the siting of disposal faci-
lities is critical to the success of this
program. The only successful nuclear
waste disposal program will be one which
matches national policy needs with local
citizen concerns.

Id. at 15668.
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B. House

The House debate on the level of state par-
ticipation required by the NWPA includes a number of
references to the strong, meaningful role that the states
are to take in the nuclear waste disposal process. During
the September 30, 1982, debate in the House, Congressman
Lujan explained that the states, under the proposed bill,
would have a clearly defined "role of participation" during
site selection and site characterization. Cong. Record,

H 8164 (September 30, 1982).

Congressman Glickman also announced his conditional
support of the bill for the record. He stated that he was
able to favor the legislation "hecause there are strong
environmental controls over the development of a repository
and because the State and the public are fully involved in
decision~-making all along the way." Id. at H 8165.
Similarly, Congressman Winn mentioned that he supported the
bill because "it assures that the States will participate in
the decision on siting a repository." Id. at H 8166.

Other comments made during the various House
debates on the bill reveal an equally fervent desire to
insure that states are allowed to participate fully at all
critical stages of all processes. House Minority Leader
Michel expressed his pleasure that the Act "allows full
State, local, and public participation in the siting,
construction, and operation" of the necessary facilities.
Id. at H B167.

Congressman Markey sponsored a successful amendment
that allowed the governor or the Legislature of a state to
file a notice of disapproval over a particular site selec=~
tion. According to Markey, the amendment "is another
attempt to strengthen the hands of the states to insure that
they will be able to play a role of real significance in any
siting decision pertaining to a nuclear waste repository in

their state." Cong. Record, H 8597 (November 30, 1982).

Finally, during the House debate on the bill on
December 2, 1982, Congressman Ottinger emphasized the criti-
cal importance of state participation in the nuclear waste
disposal program. He extolled the virtues of requiring the
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transfer of information and opinion between the states and
DOE and explained:

The purpose of the public hearings
requircment during the site selection and
characterization stage is to inform the
public and state and local
government. . . of the activities sche-
duled for the site and the purpose of
such activities and to give them a chance
to raise objection and concerns at the
earliest possible stage of the site
selection process.

Cong. Record, H 8796 (December 2, 1982).

As in the Senate, debate in the House reflected a
congressional concern over the proper level of state par-
ticipation in the nuclear waste disposal program. The House
recognized the necessity in a federal system to view state
governments as partners in the decision-making process.
Under such a framework, the states' participation must be
significant, substantial, and meaningful. Only then can the
states be treated as essential parties in the process and
not mere rubber stamps of federal agency policies and acti---
vities.

III. CONSULTATION AND COOPERATION IN OTHER STATUTES

The language of the NWPA providing for
"consultation and cooperation" is not unique to that piece
of legislation. Numerous other federal statutes contain
similar directions for such dialogue. Some of the statutes,
however, unlike the NWPA, direct federal agencies to consult
and cooperate only with other federal agencies embarked on
similar, complementary missions. Examples of this type of
directive can be found in the following statutory
provisions:

7T U.S.C. § 2145(a);

A-8
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15 U.S.C. § 638(c);

15 U.S.C., § 2609(a), (b)(2)(A),
(b)(2)(B), (d), (el;

16 U.S.C. § 410££-2(a);
16 U.S.C. § 698;

16 U.S.C. § 1456(a);
22 U.S.C. § 2575;

29 U.S.C. § Té1a (h);
42 U.s.C. § 1883;

42 u.s.C. § 4336(a);

42 U.s.C. § 5590(b)l;

42 U.S.C. § 62u4;

42 U.S.C. § 7006(b).

Other federal statutes mandating consultation and — -

cooperation between federal agencies use special language to
define the extent to which the agencies are to interact. In
16 U.S.C. § L10ce=-12(a)(1), federal entities are directed to
"consult with, cooperate with, and to the maximum extent
practicable, coordinate its activities" with other govern-
ment organizations and officials. By the use of such addi-
tional wording, Congress emphasized that intramural
communication under the statute was to entail a heightened
degree of cooperation.

Similarly, in 30 U.S.C. § 1413(e), 33 U.S.C.

§ 1504(a), 42 U.S.C. § 6617(a)(1), and 42 U.S.C. § 9112(a),
Congress has required "full consultation and cooperation" or
"close consultation and cooperation." (Emphasis added).
Again, by use of additicnal language in the consultation and
cooperation clauses of these statutes, it may be assumed
that Congress intended that the relevant agencies engage in
more than polite, deferential, administrative interaction.

A-9
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A few statutes also prescribe "eonsultation and
cooperation" between agencies of the federal government and
governments or agencies of the states or other nations.
Examples of such provisions are found in 16 U.S.C.

§ 539e(c), 22 U.S.C. § 2166, and 22 U.S.C. § 3503(d). Many
of the Acts of Congress, however, that require interaction
between representatives of two sovereign governmental bodies
contain special language to describe the type of con-
sultation and cooperation that was envisioned during passage
of the bill.

In 16 U.S.C. § 45f(e), Congress required "the
Secretary, in cooperation with the State of California [tol
develop and submit. . . 2 comprehensive management
plan. . .." Furthermore, n(i]n preparing the. . .
plan. . ., the Secretary shall provide for full public par-
ticipation and shall consider the comments and views of all
interested agencies, organizations, and indjviduals."

16 U.S.C. § 758e-1 provides that the "Secretary
shall consult, and may otherwise cooperate" with affected
states and territories. While this statute appears to
equate consultation and cooperation, 16 U.S.C. § 1535(a)
emphasizes the distinctive nature of the two concepts.
Section 1535(a) provides that "the Secretary shall cooperate
to the maximum extent practicable with the states. Such
cooperation shall include consultation with the states - .
concerned. . «."

Other statutory provisions require that the con=-
sultation and cooperation between governments be "adequate,"
20 U.S.C. § 1205(b)(3), "careful and considered," 43 U.S.C.
§ 1752(d), or be carried out "to the greatest extent
possible," 25 U.S.C. § 1300b = 16(b), or "to the maximum
extent practicable." 42 U.S.C. § 4122(b).

In short, although statutes referring to a process
of consultation and cooperation are not easily categorized,
certain logical conclusions may be drawn from an examination
of them. 1In most instances, the statutory provisions
regarding federal-state interaction reflect a congressional
intent to respect the sovereignty of the individual state
governments. Conversely, when the statutes refer only to

consultation and cooperation between or among various

A-10
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federal departments or agencies, the inclusion of the com-

munication requirement appears to be a pro forma attempt to
describe the less-than-arm's-length activities that charac-
terize interaction within the branches of one government's

structure.

IV. CONSULTATION AND COOPERATION AS INTERPRETED
: BY THE COURTS

As might be expected, little documentation of liti-
gation concerning consultation and cooperation clauses has
surfaced through normal research channels. A few cases,
however, do explore topics similar to the consultation and
cooperation requirements of the NWPA.

In Hill v. Coleman, 399 F.Supp. 194 (D.C. Del.

1975), the Court discusses the procedures and the rationales
_established for decision-making under the Federal Aid
Highway Act. Under the Act, state highway departments that
wish to be reimbursed for future expenses must follow cer=-
tain guidelines codified in 23 C.F.R. Parts 790, 771, and
795 (1974). Id. at 200. Under one such guideline, the

state must, in close cooperation and consultation with the
' FHWA, develop an environmental impact statement (EIS). As
the court notes in Hill, the required cooperation and cone-
sultation is expected to be meaningful. The procedures

afford the public as well as other state
and federal agencies the opportunity to
provide input regarding the wisdom of
building a highway vis-a-vis building
other forms of transportation or of doing
nothing at all. . .. The aim and inevi-
table result of these FHWA required pro-
cedures is that only at their close does
the state highway department formally and
conclusively decide that there is a real
need for a highway within the transpor-
tation corridor and then select an
approximate location or route of the pro-
posed highway.
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Clearly, under the Federal Aid Highway Act and the
procedures promulgated to effectuate it, the states and the
public, through consultation and cooperation, have signifi-
cant roles in the decision-making process. Only after the
information transfer is a decision made as to whether the
project should even be completed or whether an alternative
plan is more feasible.

In California by and through Brown v. Watt, 520
F.Supp. 1359 (C.D. Calif. 1981), rev'd on other grounds in
_U.s. __ 104 s.ct. 656, 78 L.Ed.2d 496 (1984), the
court discusses aspects ol the Coastal Zone Management Act
(CZMA), 16 U.S.C. § 1451 gt segq. Under the Act, states are
"to have a significant role in essential planning and coor-
dination for the development of a coastal zone. They are
intended to be involved in every stage of the planning from
drawing board to execution." 520 F.Supp. at 1370.

In discussing that state involvement, the court
emphasizes the congressional intent in passing the CZIMA that
states be afforded adequate, meaningful participation in all
processes. Other statutory schemes are distinguished, id.
at 1374, and the court reasons:

The purpose of the act would not be
furthered by excluding the states from
the oritical decision-making. . .. If
the state is consulted only after the
plans are drawn and the parameters for
exploration and development are set, as a
practical matter, it will be relegated to
the defensive role of objecting to the
proposals of individual lessees as they
are presented. Thus, the comprehensive
planning in accordance with the manage=-
ment plan cannot occur and there will be
no opportunity for the orderly decision- .
making envisioned by the draftsmen of the
CIZIMA.
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CONCLUSION

Through an examination of legislative history,
other statutory enactments, and case law interpreting simi-
lar provisions, the consultation and cooperation clauses of
the NWPA begin to take on added meaning. That examination
further leads to the inescapable conclusion that the
{interaction envisioned between the states and federal
government is to be more complete and meaningful than it has
been to date.

During congressional debate on the bill, NWPA pro-
ponents were emphatic in insisting that the legislature pro-
vide for extensive communication between two coordinate
sovereigns -- the federal government and the government of
an individual state. Numerous safeguards were installed bto
insure state participation at all levels and throughout all
processes of the nuclear waste disposal program. The
Congressional Record reflects that the representatives and
senators expected a high level of state involvement from the
beginning of the siting process until the end of the decom~
missioning of any facility.

The theme of states' rights and deference to
states' interests permeates the legislative history of the
NWPA. federal lawmakers realized that states could not be
allowed to exercise an absolute veto over the selection of a
site for any type of nuclear waste repository; if such a
veto were allowed, no nuclear waste disposal program could
be effectuated because every state would veto site selec-
tions within its borders. As a concession to state
sovereignty for the denial of absclute veto power, Congress
attempted to provide the states with the opportunity to be
equal partners with the federal government in the execution
of NWPA provisions.

In construing the meaning of the NWPA and its sec~
tions, primary concern must be focused on giving effect to
the purpose of the statute, as revealed through the legisla-
tive history. See Philbrook v. Glodgett, 421 U.S. 707, T13,
95 S.Ct. 1893, 1898, 44 L.Ed.2d 525 (1975). Only by
assuring that the consultation and cooperation between the
federal and state governments is meaningful and inclusive
enough to cover all aspects of the siting, construction, and
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disposal process, can the legislative intent to respect
states' rights be effectuated.

Furthermore, examination of the NWPA itself lends
credence to the argument that the consultation and coopera-
tion process required under 42 U.S.C. § 10137(b) and 42
U.S.C. § 10161(h) is to be full and complete. Not only do
the consultation and cooperation clauses of those subsec-
tions not contain limiting definitions such as are found in
42 U.S.C. § 10155(d) and 42 U.s.C. § 10195(a), but also, no
time limitation is placed upon the interaction. In
§ 10195(a), the consultation and cooperation process becomes
effective only after a governor has been notified of a site
identification. Had Congress intended to impose a similar
restriction on consultation and cooperation regarding a MRS
facility or a permanent repository, similar language could
have been included in the relevant statutory provisions.

The concept of consultation and cooperation, as
used in 42 U.S.C. § 10137 and § 10161, imposes an affir-
mative duty upon the federal government to involve the
states in the decision-making process at all stages of the
program. Thus, a fair reading of the statute and the
legislative history surrounding it would dictate that poten-
tial sites for repositories or MRS facilities should be
informed and involved at the earliest possible time in the
site selection process. e

An examination of other statutes providing for con-
sultation and cooperation supports the contention that states
engaged in structured communications with the federal
government and 1lts agencies should play a meaningful role in
the negotiations. The majority of statutes that require
federal agencies to consult and cooperate with other federal
agenclies contain no language that indicates a congressional
desire for more than normal, inter-agency communication. By
contrast, most of the statutes requiring consultation and
cooperation between governments or between state and federal
agencies contain explicit language evidencing a
congressional intent for meaningful dialogue. Use of such
words or phrases as "full," nadequate," "careful and
considered," "to the greatest extent possible," and "to the
maximum extent practicable" to describe the mandated com-
munications between the state and federal governments shows
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a legislative sensitivity to the concepts of federalism or
dual sovereignty that underlie our nation's history.

Additionally, Jjudicial interpretations of statutes
requiring consultation and cooperation strive to give effect
to the language utilized by Congress. In each of the cases
discussed in Section IV, supra, the courts reviewing the
statutes attempted to make the consultation and cooperation
provisions effective mechanisms for interaction. The courts
have insisted that the statutory directives be viewed as
affirmative duties to be performed by the federal govern-
ment. Moreoever, the states and their agencies are not to
become rubber stamps by being relegated to ineffective
postures of merely offering futile reactions to conclusive
decisions made by the federal agencies alone. Instead, the
states are encouraged, indeed ordered, to become equal part-
ners with the federal government in deciding the efficacy of
a policy choice or position.

Although the consultation and cooperation
provisions of 42 U.S.C. § 10137 and, by reference,
§ 10161(h) contain none of the special language found in
other statutes mandating federal-state interaction, the
legislative history of the NWPA indicates that complete,
"meaningful communication was to occur under that statute
also. Congressional debate on the compromise bill makes
clear the desire to insure a strong state presence and posi=--
tion in decisions made under authority of the NWPA .,

The affirmative duty of the DOE to engage the
states in the decision-making process requires state par-
ticipation at the earliest possible Jjuncture. Clearly,
however, some preliminary decizions may be made before state
entry into the process. If all states with a potential site
for a repository or an MRS facility were to be included in
initial negotiations, DOE would be involved in a morass of
50 state governments and innumerable agencies, task forces,
and concerned groups.

Once preliminary problems of site selection have
been solved, however, it is essential that states be
included in further negotiations and decision-making. 1In
carrying out its responsibilities under the NWPA, the DOE
identified 11 potential sites in the southeastern United

I
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States for construction of a MRS facility. At that point,
at the very least, the states containing those 11 potential
sites should have been encouraged to join with DOE in
further selecting preferred locations for the project.

Those states could have provided information and opinions on
the proper criteria to be used in choosing the site, on
evaluation of data already compiled by admittedly interested
parties, and on the studies used to pinpoint the Southeast
as the proper area for a MRS facility.

Instead, the DOE narrowed its choice of potential
sites to 3, all in Tennessee, before choosing to involve the
state in the decision-making process. Such delayed entry by
the state into the selection system was not envisioned by
Congress in passing the NWPA. Tennessee has effectively
been reduced to the non-essential, silent partner that
Congress sought to eliminate. By selecting Tennessee as the
home of all 3 alternate sites, the state has been further
muffled in its attempt to have a meaningful role in the site
selection process.

The DOE's responsibility to consult and cooperate
with the states is an affirmative duty. See Confederated
Tribes and Bands of the Yakima Indian Nation v. F.E.R.C.,
746 F.2d 466, 475 (9th Cir. 1984), cert. denied in 105 S.Ct.
2358. By failing to allow for the degree of state interac-
tion in the process that Congress intended, DOE has under- _
mined the legislative compromises that allowed the passage
of a nuclear wate disposal bill.
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STATE OF TENNESSEE
OFFICE OF THE

ATTORNEY GENERAL
450 JAMES ROBERTSON PARKWAY
NASHVILLE, TENNESSEE 37219

MEMORANDUM

TO: FRANK J. SCANLON
" Deputy Attorney General

FROM: R. TIM WURZ
Assistant Attorney General

DATE: November 14, 1985

RE: DOE-VEPCO Shipments

——----——_n——-—-—_-_—_n———nn————nn-———-——--—-—--—-..---.-u—---nnn-n—-—-—

I. BACKGROUND

The Department of Energy (DOE) and the Virginia
Electric and Power Company (VEPCO) have entered into an
agreement to handle the disposal of spent nuclear fuel from
VEPCO's Surry Power Station. Pursuant to the cooperative
agreement, DOE has contracted with the Tri-Star shipping
company to transport the spent nuclear fuel rods from the
Surry facility to DOE's Idaho National Engineering
Laboratory (INEL). A total of 50 such shipments are
planned, seven of which have already occurred, crossing the
country by a northern route through Ohio and Illinois.
Beginning in November with the advent of winter weather,
however, DOE intends to ship the radicactive material by a
more southerly route. That route will utilize the Tennessee
interstate system, thus requiring an examination by this
office of the various issues that the state may encounter.

II. SOURCE OF THE SHIPMENTS

A dispute exists among DOE and many of the states
through which the VEPCO shipments are to pass. The states
insist that the shipments are made under the authority of
the Nuclear Waste Policy Act (NWPA), 42 u.s.Cc. § 10101
et seq. As such, the safeguards and state interaction man-
dated by the NWPA should be applicable to the transportation
of the spent nuclear fuel.

In support of their arguments, the states point to
the provisions of the NWPA itself to solidify their position
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that the shipments are, in fact, NWPA activities. The
experiments in fuel rod consolidation being conducted at
INEL are authorized by 42 U.S.C. § 10198. Because of this
fact and because the cooperative agreement between DOFE and
VEPCO specifically mentions § 10198 of the Act, many of the
states involved in the transportation process assume that
the shipments are governed by NWPA rules and regulations.

In contrast, DOE insists that the question of
whether the VEPCO shipments fall under the aegis of the NWPA
is not so easily solved. DOE points out that the shipments
are not being sent to the site of either a repository or a
Monitored Retrievable Storage facility (MRS). Moreover,
the cost of the research project is not being borne by the
utilities involved through the Nuclear Waste Fund. See 42
U.S.C § 10198(d). Rather, DOE itself is financing the pro-
ject from its research budget.

The inconsistent application of the NWPA to the
DOE~-VEPCO shipments has clouded the issue of whether the
program is indeed being undertaken through authority of the
Act. The practical consequence of this uncertain applica-
tion of NWPA provisions is that the regulations applied to
the shipments differ according to whether or not DOE is
acting under the NWPA.

IITI. REGULATORY SCHEME

The NWPA itself makes little mention of special
transportation requirements for compliance with the Act. In
fact, 42 U.S.C. § 10108 provides, "Nothing in this Act shall
be construed to affect Federal, State, or local laws per-
taining to the transportation of spent nuclear fuel on high-
level radioactive waste."

If the DOE-VEPCO shipments are transmitted under
authority of the NWPA, transportation safeguards promulgated
by the Nuclear Regulatory Commission (NRC) will be imple-
mented. At the present time, NRC safeguards apply only to
NRC licensees. Even though DOE is not an NRC licensee for
purposes of the VEPCO shipments, however, DOE has agreed to
abide by those requirements for NWPA activities. In a
June 10, 1985, "Transportation Discussion Paper," DOE
stated:

B-2
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When NWPA shipments begin, DOE's
Office of Civilian Radioactive Waste
Management (OCRWM) will comply with what-
ever NRC shipment-protection require-
ments are in force at the time. The NRC
safeguard requirements at present are
limited to spent fuel shipments. OCRWM
will work with NRC to establish the need
for and function of safeguard require-
ments for the nuclear high-level radioac-
tive waste that could be shipped under
the NWPA.

Safeguards Discussion Paper, p. 3.

The NRC shipment-protection requirements are found
in 10 C.F.R. Part 73.37 and establish an elaborate mechanism
of notifications and escorts in order to protect shipments
from sabotage and other dangers. Under the NRC regulation,
a licensee shipper (or DOE, pursuant to its stated policy
intention) must notify the NRC in advance of each shipment
to insure that proper safeguards and protections have been
put in place. 10 C.F.R. Part 73.37(b). In addition, for
any shipment traveling by road, the protection plan must
provide for escorts for the shipping vehicle. Id. at
73.37(c). If the vehicle travels through a heavily popu-
lated area, it must be:

(i) Occupied by at least two indivi-
duals, one of whom serves as escort,
and escorted by an armed member of
the local law enforcement agency in
a mobile unit of such agency; or

(ii) Led by é separate vehicle occupiled
by at least one armed escort, and

trailed by a third vehicle occupied
by at least one armed escort.

Id. at 73.37(c)(1).
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If the transport vehicle is not traveling within a
heavily populated area, the NRC regulations require that the
vehicle be:

(i) Occupied by at least one driver and
one other individual who serves as
escort; or

(1ii) Occupied by a driver and escorted by
a geparate vehicle occupied by at
least two escorts; or

(iii) Escorted as set forth in [the sec-
tion prescribing escorts through
heavily populated areas].

Id. at 73.37(e)(2).

Finally, under the NRC safeguards, prior to ship-
ment of spent nuclear fuel through a state, the governor or
governor's designee of that state must be notified of the
impending action. Id. at 73.37(f). That notification must
be postmarked no later than 7 days prior to transporting the
shipment through the state in question or else the notifica-
tion must be delivered by messenger at least 4 days before
the shipment.

The notification must include¢ the name, address,
and telephone number of the shipper, carrier, and receiver,
a description of the shipment and the routes to be used, and
a statement that certain time-and date-specific information
must be protected by the governor or governor's designee
until 10 days after the shipment has entered the state. Id.
at 73.37(f)(2) and (3). 10 C.F.R. Part 73.21(b)(2) lists
the specific information given to the state that must be
gsafeguarded. Included in that protected information are
details of the physical security plan for the shipments and
the schedules and itineraries for specific shipments.
"(Routes and quantities for shipments of spent fuel are not
withheld from public disclosure., Schedules for spent fuel
shipments may be released 10 days after the last shipment of
a current series.)" Id. at 73.21(b)(2)(ii).
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If the DOE-VEPCO shipments are not transported
under the ausplces of NWPA activity, DOE, as a non-licensee,
is not obligated to follow NRC guidelines in the shipping
procedures. Rather, as a shipper of irradiated reactor
fuel, DOE must provide a physical protection plan
established under elther the requirements of the NRC or
"equivalent requirements" approved by the Department of
Transportation (DOT). 49 C.F.R. Part 173.22(c).

Under that DOT regulation, DOE chose to promulgate
its own physical protection plan. On November 26, 1980, DOE
submitted to DOT for approval a transportation physical pro-
tection plan. In 1982, DOT certified that while the DOE
plan is not identical to the NRC safeguard plan, it "is at
least as effective as NRC's for the purpose of limiting the
possibility of theft or sabotage of a spent fuel cask." As
a result, the DOE plan was approved as being "essentially
'equivalent' to requirements imposed by the NRC on 1ts
licensees."

Under the DOE plan, an effective communication
system 13 established between the driver of the transport
vehiocle and various communications centers. The vehicle is
also required to be escorted during transit, although the
escort system does not seem to be "equivalent" to that
established pursuant to NRC regulations. The DOE plan would
allow a single escort traveling in the transport vehicle
itself to fulfill the protective requirements of the plan.
Although the driver may be escorted by a separate vehicle
occupled by two escorts, such a scenario is only an alter-
native to the one vehicle transport. Furthermore, unlike
the NRC physical protection plan, DOE's "equivalent require-
ments" do not mandate advance notification of shipments to
the affected states.

IV. DOE-VEPCO SITUATION

DOE does not dispute the fact that the VEPCO ship-
ments are, most probably, a component of the NWPA's research
and development program. Nevertheless, DOE insists that it
has committed itself to compliance with NRC regulations and
physical protection requirements only for shipments to a
repository or an MRS facility. Thus, the present shipments
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of spent nuclear fuel from Virginia to INEL need comply only
with required DOT guidelines. Since, under those guide-
lines, DOE has promulgated a plan that has been found to be
"equivalent" to the NRC requirements, DOE's compliance with
its own rules will satisfy the DOT mandate.

Consistent with its plan to comply with NRC regula-
tions only for shipments involving a repository or an MRS,
DOE has announced its intention not to provide armed escorts
or written prenotification for the VEPCO shipments.

Instead, DOE has agreed to give Tennessee "courtesy com-
municatlion" regarding the shipments as well as information
regarding routes and general scheduling dates. DOE refuses,
however, to provide detailed itineraries revealing the
expected location of the shipments at any given time during
thelr transport through Tennessee. DOE will, however, pro-
vide state officials with a 12-hour time frame during which
trucks bearing the spent nuclear fuel will enter Tennessee.

The loaded vehicles transporting the radiocactive
waste through the State will each weigh approximately
116,000-119,000 pounds. Because of the excessive weight of
these trucks, DOE has agreed to respect any overweight
vehicle regulations including reasonable restrictions on
time of travel, submission to inspections and escorts,
payment of permit fees, and any other guidelines imposed
hecause of the weight of the vehicles rather than merely the
nature of the cargo.

V. RELEVANT TENNESSEE STATUTORY REQUIREMENTS

Tennessee regulations regarding shipments such as
those made under the DOE-VEPCO agreement are few and
unrestrictive. T.C.A. § 65-15-126 contains the basic statu-
tory scheme in Tennessee regarding the transportation of
nuclear fuel. Subsection (a) of that section requires
advance notice to the Public Service Commission before any
spent nuclear fuel is transported on the highways of the
state. Subsection (¢) of T.C.A. § 65-15-126 provides
further that the Public Service Commission (PSC) may adopt
or promulgate rules to implement the provisions of
§ 65-15-126, as long as those rules are no more restrictive
than any existing rule or regulation promulgated or adopted
by the NRC or the United States DOT.
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T.C.A. § 65~15~105 provides that chapter 15 of Title
65, including § 65-15-126, is not applicable to business
conducted for the government of the United States. The sec~-
tion also contains an exception to the exclusion, however,
If the provisions of the chapter "may be permitted under the
Constitution of the United States and the acts of ocongress,"
those provisions may apply even to government business.
T.C.A. § 65-15-105., Since the advance notification provi=-
sion of § 65-15-126(a) does not burden commerce and is, in
fact, analogous to the prencotification required under NRC
regulations, it appears that the requirement is applicable
to the DOE shipments made from VEPCO to INEL.

The PSC has not promulgated regulations of its own
to govern shipments of spent nuclear fuel through Tennessee.
Instead, pursuant to the authority granted by T.C.A.

§ 65-15=-126(c), the Commission has adopted the regulations
issued by the United States DOT. Tennessee Rules and
Regulations, Chapter 1220-2~1-,20. As explained in Section
III, supra, the DOT regulations regarding transportation of
irradiated fuel (49 C.F.R. Part 173.22(c¢)) require shippers
to comply with a physical protection plan identical to or
"equlivalent" to the NRC regulations on the subject.

Tennessee statutes also impact on the DOE-VEPCOQO
shlpments by regulating the height, width, length, and
weight of trucks that use the State's highways. T.C.A.

§ 55-11-203(3) proscribes highway travel in Tennessee by
vehicles welighing more than 80,000 pounds. Since the trucks
used to ship the spent nuclear fuel to Idaho will weight
almost 119,000 pounds, a special permit must be obtained, as
required by T.C.A. § 55-11-205(g)(5). That permit, for
vehicles weighing up to 120,000 pounds, may be obtained for
an annual fee of $500.00 per vehicle. Failure to obtain the
required permit will result in a misdemeanor charge with a
penalty of $25.00 upon conviction. T.C.A. § 55-11-206(a).

During the period between January 15th and
April 15th of each year, or at any other time when travel by
an 80,000 pound vehicle would damage the road, the Tennessee
DOT may specify lower maximum weight limits on state high-
ways. T.C.A. § 55-11-303. Failure to abide by the lowered
limits may result in a misdemeanor conviction and a fine of
$25.00 - $500.00. T.C.A. § 55-11-304. A driver, who after

B-7



General Scanlon
Page 8 '
November 14, 1985

—--u—————-u—-—-—-uu----——.--—-—-———l-—mn--u———n-—-m—-—-u——ue——n——

arrest for driving an overwelght vehiocle in violation of
T.C.A., § 55-11-103, fails to reduce the weight of the load
may be convicted of another misdemeanor and be imprisoned on
the county Jjail for not less than 30 days. T.C.A.

§ 55-11=105.

A final body of Tennessee law with potential impact
on the DOE-VEPCO shipments through the state involves the
public records provisions of the Tennessee Code. See T.C.A.
§§ 10-7-503 - 10-7-509. Pursuant to those provisions,
Tennessee citizens are granted broad access to the publioc
records made in connection with the transaction of official
business by any governmental agency. T.C.A. § 10=7-301(b);
10-~7-503. The only such records that are not open to the
publio for inspection are those for which rules have been
promulgated "to maintain the confidentiality of records con-
cerning adoption proceedings or records required to be kept
confidential by federal statute or regulation as a condition
for the receipt of federal funds or for participation in a
federally-funded program." T.C.A. § 10-7-503.

Additionally, certain "confidential records" enumerated in
T.C.A. § 10-7-50U4 need not be made available for public
insper*ion.

VI. CONCLUSIONS AND CONSEQUENCES

DOE claims that it does not have to comply with NRC
regulations for purposes of the shipments intended to be
made to the INEL facility for research and development. It
would appear that DOE is correct in this position. DOE is
not, for purposes of these shipments, an NRC licensee;
therefore, NRC regulations are not automatically applicable
to this progress. Rather, as a non-licensee, DOE need abide
only by its "equivalent requirements" satisfying the man-
dates of 49 C.F.R. Part 173.22(c).

DOE has promised in a "memorandum of understanding"
to comply with the NRC guidelines for all activities under
the NWPA involving shipments to or from a repository or an
MRS. Because these DOE-VEPCO shipments are not covered by
that memorandum, DOE has no legal duty to comply with the
NRC regulations for this project.
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DOE's own regulations provide a physioal protection
plan for shipments made under its defense programs and for
shipments such as are present in this situation. Those
regulations provide for no prenotifioation to states through
whioh the shipments pass. On the other hand, the DOE plan,
approved by DOT under 49 C.F.R. Part 173.22(0) as belng
tequivalent" to NRC safeguard regulations, does not ocontain
a ban on such advance notifioation to the states by the
Department.

Tennessee statutory law, however, does require
advance notlce of any shipment of spent nuclear fuel through
the state. Under T.C.A. § 65-15-126(a), the Public Service
Commission is to receive such {nformation from any shipper
of spent nuclear fuel as a condition precedent to a grant of
authority to transport the material on Tennessee highways.
DOE has agreed to provide such advance notice to the s%ate,
thus fulfilling the pequirements of the Tennessee law.

Although agreelng to provide "ocourtesy cof-
munication" to Tennessese, DOE has insisted that the specl=
fics of the communication remain confidential, DOE's
physical protection plan (copy attached) does not, however,
require such safeguarding of information.

The NRC regulations for shipping of spent fuel do
require that certain elements of the shipping plan be with=
held from public disclosure until 10 days after the last
ghipment of a ourrent series of shipments. 3ee 10 C.E.R.
part 73.21(b)(2)(11). Again, though, the NRC regulation
applies only to NRC licensees or to an agency that has
adopted the regulations as its own. Since DOE has not thus
adopted the NRC rules and because DOE oclaims that the
Department will not ablde by those requirements until ship-
ments to or from a repository or MRS begin, DOE may not rely
upon NRC regulations regarding safeguarding of certain ship=-
ment information.

11t should be noted that T.C.A. § 65-15-126(a) is
very broad in the scope of the languagse used. As a result,
the type of notice required by the statute may be written or
cral, detailed or general.
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In confliot with DOE's desire to maintain the con-
fidentiality of information related to the State through
hgourtesy communications" is the expansive Tennessee public
records law summarized in T.C.A. § 10-7-503. Under the sta-
tute, "[alll state...resords...shall at all times, during
business hours, be open for personal inspection by any olti~
zen of Tennessee...." Id. The term "state records" is
defined so as to encompass "all documents, papers, letters,
maps, books, photographs, microfilms, electronioc data pro-
oessing files and output, films, sound recordings, or other
material regardless of physical form or characteristics made
or received pursuant to law or ordinance or in connection
with the transaction of official business by any governmen-
tal agenoy." T.C.A. § 10-7-301(b).

If a record, as defined above, is made in conjunc-
tion with the notification by DOE of a state agency, the
state's public records law would seem to mandate dissemina~-
tion of the information to the citizenry upon request.
Moreover, no legal conflict with the provisions of T.C.A
§ 10-7-503 would arise because DOE has no contrary rule or
regulation that requires confidentiality. In such a
situation, no issue arises as to whether or not a federal
regulation will preempt the provisions of a state statute.
The state law stands in isolation and the provisions thereof
must be given effect.

If, however, DOE does, in fact, have authority
under a regulatory scheme to demand safeguarding of certain
shipping information, a conflict between that regulation and
the Tennessee public records law will need to be addressed.
The conflict might result because of the current practices
of the Tennessee Emergency Management Agency (TEMA) in
receiving information about shipments of potentially hazar-
dous materials.

Presently, when information is relayed to TEMA, the
operator answering the call either activates a recordling
device and tape records the call or enters the message
received into a telephone log. In either case, the
transcription of the advance notification would be con-
sidered a "public record" or a "state record" under T.C.A.

§ 10-7-301(b) and T.C.A. § 10-7-503. The public records law
of Tennessee might, therefore, require TEMA to release the
information to a Tennessee cltizen requesting it.
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1f the state statute contradiots or gounteraots
federal legislation and regulations, a presmption question
arises. In Hillsboro County, Florida V. putomated Medical
Laboratories, Inc., U.s. __, 105 S.Ct. 2371, 2375,
B5 L.Bd.2d T4 (1985), the Supreme Court noted that state
laws may be preempted in several ways: (1) by express
language of preemption; (2) by inference nwhere the scheme
of federal regulation 1is sufficiently comprehensive to make
reasonable the inference that Congress 11eft no room' for
supplementary state regulation;" (3) "where the field 1s one
in which 'the federal interest is so dominant that the
federal system will be assumed to preclude enforcement of
state laws on the same subject;'" (4) when ngompliance with
both federal and state regulations is a physical
impossibility;" or (5) "when state law 'stands as an
obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.'"

In this case, should DOE be forced by federal regu-
lation to gafeguard certain information but also be forced
by state statute to allow public inspection of that same
information, noompliance with both federal and gtate regula-
tions is a physical impossibility.“ Id. In such a
situation, case law has held consistently that the federal
law will preempt the state statute. See E.8:» Fidellit
Federal Savings & Loan Association v. De La Cuesta, 458 U.S.
141, 153, 102 S.Ct. 3014, 3022, 73 [ Ed.2d 6604 (1982);
Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132,
Th2-143, 83 S.Ct. 1210, 1217-1218, 10 L.Ed.2d 248 (1963).
Furthermore, n(flederal regulations have no l1ess preemptive
effect than federal statutes." Fidelity Federal Savings &
Loan Assocation v. De La Cuesta, supra. Thus, if DOE can
point to a federal statute or regulation in support of its
contention that certain scheduling information must be kept
confidential, that statute or regulation will preempt the
conflicting Tennessee public records law for purposes of
these shipments.

pAs a practical matter, DOE will be hard-pressed to
justify its demand for safeguarded information. The DOE
guldelines promulgated for DOE shipments contain no require-
ment of confidentiality. Nor can DOE take advantage of the
NRC requirement of limited public access to certaln sche-
duling plans. Although DOE has agreed to abilde by NRC regu-
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lations by the time the proposed MRS becomes operational,
the Department has expressly indicated that it will not
follow such guidelines for the shipments under the DOE- VEPCO
agreement. Were DOE to choose to implement the NRC require-
ments earlier than first envisioned, it would also be forced
to abide by the NRC's mandate that written prenotification
of shipments be given to the states. DOE's staunch reluc-
tance to provide such structured advance notice at this time
makes this scenario highly improbable.

As a result, the situation will most likely evolve
into one where DOE, acting under its own guidelines, demands
safeguarding of scheduling information even though the
applicable federal plan does not require preemption of the
state public records law that might allow for disclosure of
the sensitive information. The "safeguard communications"
can remain confidential under Tennessee law, however, if the
courtesy notification is never reduced to record form as
defined in T.C.A. § 10-7-301(b).

The PSC proposes to receive the initial "courtesy
communication”" from DOE without recording the conversation
or reducing it to writing. The PSC official will then
notify a PSC inspector to be at a particular interstate
weigh station on a designated day. By inspecting all trucks
that enter that weigh station, the inspector will also be
able to examine, for safety defects, the vehicle
transporting the spent nuclear fuel pursuant to the
DOE-VEPCQO agreement.

In addition to the PSC, the Tennessee Emergency
Management Agency (TEMA) receives information regarding
transportation of hazardous materials through the state.
See, T.C.A. § 58-2-301. Any accident involving such
materials must be reported to TEMA, id., where the report is
recorded as described on page 10, supra.

Furthermore, TEMA has been designated by executive
order as the agency with primary responsibility and
authority for activities to be undertaken in connection with
accidents involving hazardous materials. Executive Order of
the Governor of the State of Tennessee, No. 38,

September 20, 1976. TEMA is also required to maintain
records of all accident or incident reports concerning acci-
dents involving hazardous materials. T.C.A. § 58-2-303.

B-12
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Because TEMA is responsible for coordination of
preparedness, response, and recovery procedures for such
accidents, advance notification of the DOE-VEPCO shipments
should be given to that agency. Only with such notice will
TEMA be prepared to coordinate emergency response activities
should they become necessary.

DOE will not provide such advance notification, it
claims, unless assurances can be given that the information
will remain confidential. TEMA has maintained a close and a
good relationship with the media and claims that in the
past, the media has delayed publication of sensitive infor-
mation. Such non-binding agreements, however, present
obvious potential problems for the maintenance of confiden-
tial communications.

To insure that any information regarding the
DOE-VEPCO shipments is kept confidential, TEMA could insti-
tute a policy of not preserving a record of the infor-
mational notice of the spent nuclear fuel shipments. Should
an accident occur, however, TEMA is required by statute to
maintain records of such a mishap. When the existence of
those records, is made known to the media, questions might
be asked about the reasons prior information about the ship-
ments was not released. TEMA's legitimate fear of destruc-
tion of their hard-earned relationship with the media might
possibly be realized.

To prevent such a situation, it becomes essential
to have TEMA records termed "confidential" according to
T.C.A. § 10-7-504. Such confidential records need not be
made public and no disagreements with the media would result
since the information would not be obtainable under the
public records law.

T.C.A § 10-7-504(a)(3) provides:

The records, documents and papers in
the possession of the military department
which involve the security of the United
States and/or the state of Tennessee,
including but not restricted to national
guard personnel records, staff studies



uII‘H|“|| h““ ih b

Generél Scanlon

Page 14
November 14, 1985

—__.-__-——--————u-—-u—.-——————_—-——w———————-—-_-——-——--——---..--.-u-

and investigations, shall be treated as
confidential and shall not be open for
inspection by members of the public.

The term "military department" 1is defined as

"[t]lhat agency, division or department of the state govern-
ment, comprising the headquarters of the military forces of
the state..., and the civil defense agency." T.C.A.

58-1-114. Furthermore, pursuant. to T.C.A.
§§ 58-2-103(c)(1) and (2), after 'ly 1, 1981, references in
the Code to the state civil defe.se agency shall be changed
to refer to the "Tennessee emergency management agency."

By statute, therefore, TEMA is an agency of the
Tennessee military department. As such, all TEMA records,
documents, and papers "which involve the security of the
United States and/or the state of Tennessee" are confiden-
tial records that shall not be open to public inspection.
Clearly, the shipment of radiocactive waste over public high-
ways involves serious potential security risks from sabotage,
terrorism, or accident. The records maintained by TEMA
relating to these shipments are thus "confidential records"
as defined in T.C.A. § 10-7-504(a)(3), and must be safe-
guarded from public inspection.

CONCLUSION

1) DOE need not comply with NRC regulations for
these shipments..

2) DOE must, under Tennessee law which is not
preempted, provide advance notification to the
PSC of the shipments.

3) DOE must comply with Tennessee overweight
truck restrictions.

4) The PSC and TEMA may safeguard the scheduling
information received from DOE.

RTW:dmm
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STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
450 JAMES ROBERTSON PARKWAY
NASHVILLE, TENNESSEE 37219

MEMORANDUM

TO: JAMES E. WORD, Commissioner
Tennessee Department of Health
and Environment

THROUGH: W. J. MICBAEL CODY é/

Attorney General and rter
FRANK J. SCANLON
Deputy Attorney General
FROM: R. TIM WURZ kﬁ
Assistant Attorney General
DATE: November 18, 1985
RE: Environmental Assessment

————————u——.—-—-.___..——-_——-————————-_—..-_—_-._.——.——-a--———-v—---.

The following is our analysis of the applicable
federal laws and regulations governing the preparation and
content of the Environmental Assessment which the United
States Department of Energy must prepare pursuant to 42
U.S.C. § 10161 (c) of the Nuclear Waste Policy Act, 42 U.S.C.
§ 10101 et seq:

The preparation and content of an Environmental
Assessment under 42 U.S.C. § 10161 (c) are governed by the
provisions of § 10161 (c), regulations of the Council on
Environmental Quality found at 40 C.F.R. Part 1508.9 and
authoritative interpretation of those regulations, See
Federal Register, Vol. 46, No. 55 (Monday, March 23, 1981).
Pursuant to 42 U.S.C. § 10161l(c) of the Nuclear Waste Policy
Act, the Department of Energy must submit an Environmental
Assessment (EA) to Congress with any Department proposal for
authorization to construct a Monitored Retrievable Storage
facility (MRS). Section 10161 (c) provides in full as
follows:

3
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Preparation and submission to the
Congress of the proposal required in this
section shall not require the preparation
of an environmental impact statement
under section 102(2) (C) of the National
Environmental Policy Act of 1969 (42
U.S.C. § 4332(2)(C)). The Secretary
shall prepare, in accordance with regula-
tions issued by the Secretary imple-
menting such Act, an environmental
assessment with respect to such proposal.
Such environmental assessment shall be
based upon available information
regarding alternative technologies for
the storage of spent nuclear fuel and
high~level radioactive waste. The
Secretary shall submit such environmental
assessment to the Congress at the time
such proposal is submitted.

As indicated, the EA must be prepared in accordance with DOE

regulations implementing the National Environmental Policy
Act.

Rather than promulgate its own guidelines, however,
DOE chose to adopt the regulations of the Council on
Environmental Quality for implementing the procedural provi-
sions of the Nuclear Waste Policy Act. See 10 C.F.R. Part
1021.2. (A copy of that regulation is attached). The
Council's regulations are found in 40 C.F.R. Part 1508.9.
(A copy is attached). These regulations define an
Environmental Assessment as a concise public document that
facilitates preparation of a more detailed Environmental
Impact Statement. The Environmental Assessment must also
discuss the need for the proposal, the alternatives to the
proposed action, the environmental impacts of the proposed
action, the environmental impacts of the alternatives to the
proposed action, and a listing of agencies and individuals
consulted. Id. 1In addition to these requirements,
§ 10161(c), quoted above, requires that the EA "be based
upon available information regarding alternative tech-
nologies for the storage of spent nuclear fuel and high-
l1evel radioactive waste."
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To assist agenaies in preparing Environmental
Assessments under the guidelines of 40 C.F.R. Part 1508.9,
the Council on Environmental Quality has complled a 1list of
answers to the "Forty Most Asked Questions Concerning CEQ's
National Environmental Polioy Act Regulations."™ The
questions and answers have been reprinted in the Federal
Register, Vol. 46, No. 55 (Monday, March 23, 1981) and pro-
vide helpful information and an indication of the intent of
the CEQ regulations. (A copy is attached.)

Although the "Forty Most Asked Questions" are not
part of any promulgated regulations, the document describes
the procedures that the Council envisions under 40 C.F.R.
Parts 1500-1508. Moreover, courts have recognized the
"Forty Most Asked Questions™ in interpreting the Council's
regulations. See, e.g., Sierra Club v. Marsh, 769 F.2d 868,
870 (1st Cir. 1G685).,

RTW:dmm
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§1021.2

ronmental Quality (CEQ) to issue reg:
ulations to implement the procedural
provisions of NEPA, Accordingly, CEQ
{ssued final NEPA regulations (40
CFR Parts 1500-1508) on November
20, 19178,

§1021.2  Adoption of CEQ Regulations.

The Department of Energy (DOE)
hereby adopts the CEQ regulations for
implementing the procedural provi
slons of NEPA (40 CFR Parts 1500-
1608).

§1021.3 Revocation of previous NEPA
regulations,

DOE hereby revokes the NEPA reg-
ulations previously promulgated by
the Energy Research and Develop-
ment Administration (10 CFR Part
711) and the Federal Energy Adminis-
tration (10 CFR Part 208) as well as
the NEPA regulations of other prede-
cessor agencles of DOE to the extent
they had applied to functions trans-
ferred to DOE pursuant to the DOR
Organization Act,

§1021.4 Applicability,

This part applles to all organization-
al elements of DOE, except the Feder-
al Energy Regulatory Commission.

§1021.56 Effective date,

The effective rdate of these regula-
tions ls July 30, 1979,

PART  1022—COMPLIANCE  WITH
FLOODPLAIN/WETLANDS ENVI-
RONMENTAL REVIEW REQUIRE-
MENTS

Subpart A—Genaral

Sec.

1022, Background,
1022.2 Purpose and scope,
1022.3 Pollcy,

1022.4 Deflinitions,

1022.5 Applicability,

Subpart B—Procadures for Flendplain/
Wetlands Reviow

1022.11 Floodplain/wetlands
tion,

1022.12 Floodplaln/wetlands assessment,

1022.13 Applicant responsibilities.

1022.14 Public review,

1022.18 Notification of decislon,

determina-

10 CFR Ch, X (1-1-85 Editian)

Seo,

1022.16 Requesty for authorizations or ap-
propriations.

1022,17 Follow-up.

1022.18 Timing of floodplain/wetlands ac
tions,

1022.19 Selection of a lead agency and con-
sultation among particlpating agencles,

1022.20 Public Inqulries, \

1022,21 Updating regulations.

AvuTHorrTy: 1.0, 11988 (May 24, 19774
and B,0, 11990 (May 24, 187T),

Sounce: 44 FR 12686, Mar, 7, 1978, Unles
otherwise noted.

Subpart A—General

§1022.1 Background.

Exeocutive Order (E.O.) 11988
Floodplain Management (May 24,
1977), requires each Federal agency
lssue or amend existing regulations
and procedures to ensure that the po-
tential effects of any action it may
take ln a floodplaln are evaluated and
that its planning programs and budget
requests reflect consideration of flood
hazards and floodplain management
Ciuldance for implementation of the
Order ls provided in the Floodplam
Management Guldelines of the US
Water Resources Council (40 FR 6030
Feb, 10, 1978). Exeoutlve Order
11990—Protection of Wetlands (May
24, 1877, requires all Federal agencies
to Issue or amend existing procedures
to ensure corsideration of wetlands
protection in decisionmaking, It is the
Intent of both Executive orcers tha
Federal agencies implement the flood-
plain/wetlands requirements through
axisting procedures such as those e
tablished to (mplement the Nationsl
Environmental Pollcy Act (NEPA) of

1968. In those instances where the im 8%

pacts of actions (n floodplains and/of
wetlands are not significant enough W@
require the preparation of an enviror

mental Impact statement (EIS) under R

section 102(2)C) of NEPA, alternative
floodplain/wetlands evaluation proce
dures are to be established.

§1022.2 Purpose and scope,

(a) This part establishes policy and 5

procedures for iischarging the Depart-
ment of Energy's (DOE's) responsi

[ties with respect to compliance with3

E.O. 11988 and E.0. 11990, including

618
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Council on Environmental Quality

and which have been found to have no
such effect in procedures adopted by a
Federal agenoy (n implementation of
these regulations (§1607.3) and for
which, therefore, neither an environ.
mental assessment nor an environmen-
tal impact statement is required. An
agency may decide in {ts procedures or
otherwise, to prepare environmental
assessments for the reasons stated In
§ 1508.9 even though it Is not required
to do so. Any procedures under this
section shall provide for extraordinary
circumstances (n which & normally ex-
cluded action may have a significant
environmental e{fect.

§1608,85 Cooperating ageney.

"Cooperating sagency'' means any
Federal agency other than a lead
agency which has jurisdiction by law
or special expertise with respect to
any environmental impact involved in
a proposal (or a reasonable alterna.
tive) for legislation or other major
Federal action significantly affecting
the quality of the human environ.
ment. The selection and responsibil-
Ities of a cooperating agency are de-
scribed In §15601.8. A State or local
agency of similar qualifications or,
when the effects are on a reservation,
an Indian Tribe, may by agreement
with the lead agency become a cooper-
ating agency.

$1508.8 Council.

“Council” means the Counecil on En-
vironmental Quality established by
Title II of the Act.

§1508.7 Cumuiative impact.

“Cumulative impact” {8 the impact
on the environment which results
from the incremental impact of the
action when added to other past,
present, and reasonably foreseeable
future actions regardless of what
agency (Federal or non-Federal) or
person undertakes such other actions.
Cumulative impacts can result from
individually minor but collectively sig-
niflicant actions taking place over a
period of time,

81508.8 Effects,
""Effects” include:

§ 1508.10

(a) Direct effects, which are caused
by the action and occur at the same
time and place,

{b) Indirect effects, which are caused
by the action and are later {n time or
farther removed in distance, but are
still reasonably foreseeable. Indirect
effects may include growth inducing
effects and other effects related to in.
duced changes In the pattern of land
use, population density or growth rate,
and related effects on alr and water
and other natural systermns, including
ecosystemas,

Effects and impaocts as used in these
regulations are synonymous. Effects
includes ecological (such as the effects
on natural resources and on the com.
ponents, structures, and functioning
of affected ecosystems), aesthetic, his-
torle, cultural, economic, social, or
health, whether direct, indirect, or cu-
mulative. Effects may also include
those resulting from actions which
may have both beneficial and detri.
mental effects, even if on balance the
agency believes that the effect will be
beneficial,

§1508.9 Environmental assessment.

“Environmental assessment'":

(a) Means a concise public document
for which a Federal agency s responsi-
ble that serves to:

(1) Briefly provide sufficlent evi-
dence and anzlysis for determining
whether to prepare an environmental
Impact statement or a finding of no
significant impact.

(2) Aid an agency's compliance with
the Act when no

(3) Facilitate preparation of a state-
ment when one i3 necessary.

(b) Shall Include brief discussions of
the need for the proposal, of alterna-
tives as required by section 102(2XE),
of the environmental impacts of the
proposed action and alternatives, and
A listing of agencies and persons con-
sulted.

11508.10 Environmental document.

“Environmental document’’ {nciudes
the documents specified in § 1508.9
(environmental assessment), § 1508.11
(environmental Impact statement),
§ 1508,13 (finding of no significant

301

}' MWWMWWWW'WMWWWWWMM -5 M

environmental
 Impact statement s necessary.

TP mBET {10 Ty ’m




‘.
1

15028

Federal Ragtlst«‘r / Vol 48, No. 55 / Monday, March 23, 1081 / Rules and Regulatione

COUNCIL ON ENVIRONMENTAL
QUALITY

40 CFR Parts 1500, 1801, 1502, 1503,
1504, 1508, 1508, 1507, and 1508

Forty Most Asked Questions
Conceming CEQ's National
Envicenmental Policy Act Regulations

March 17, 1981,

Aagwncy: Council on Environmental
Quality, Executive Office of the
President.

acTowe Information Only: Publication of
Memorandum to Agencies Containing
Answers (o 40 Most Asked Questions on
NEPA Regulations.

sUMMARY: The Council on
Eavironmental Quality, as part of its
oversight of implementation of the
National Environmental Policy Act, hald
meetings in the ten Federal regions with
Federal, State. and local officials to
discuss administration of the
implementing regulations. The forty
mos! asked questions were compiled in
& memorandurn to agencies for the
{nformation of relevant officials, In
order efficiently to respond to public
inquiries this memorandum is reprinted
in this issue of the Federal Registar,

POR PURTHER IEORMA TION CONTACT:
Nicholas C. Yost. General Counsel,
Councll on Environmental Quality, 722
jackson Place NW., Washington, D.C,
20008; 202-385-57 50,

March 16, 1901,

Memorsndum for Federal NEPA
Lialsons, Fedaral, State, and Local
Officials and Othar Persons Iavolved la
the NEPA Procosa

Subject: Questions and Answers About
the NEPA Regulations

During June and July of 1980 the
Council on Environmental Quality, with
the essistance and cooperation of EPA's

. EIS Coordinators from the ten EPA
regions, held one-day meetings with
federal, state and local officicle in the
ten EPA regional offices around the
country, In addition. on July 10, 1980,
CEQ conducted a similar meeting for the
Washington, D.C. NEPA liaisons and
persons involved in the NEPA procesa.
Al these meptings CEQ discuseed (a) the
resulls of i1s 1980 review of Dralt EiSs
issued since the July 30, 1979 efTective
date of the NEPA regulations, (b) agency
complience with the Record of Decision
requirements in Section 1505 of tha
NEPA regulations, and {c) CEQ's
preliminary findings on how the scoping
process is working. Participants at these
meelings recelved copies of materials
prepared by CEQ summarizing ita
oversight end [indings.

.

These meetings also provided NEPA
lialsons and other participants with an
opporturnity to ask questions about
NEPA and the practical application of
the NEPA regulations. A numbaer of
these questions ware answered by CEQ
representatives al the regional mestings,
In responsa o the muny requasts from
the nsf‘endu and other participants,
CEQ has complled forty of the most
important or most frequently asked
questions and their answers and
reduced them tg writing. The answers
ware prepared by the Ceneral Counsal
of CEQ (n consultation with the Office
of Federal Activities of EPA. These
answers, of courss, do not impose any
additional requiraments beyond thosa of
the NEPA regulations. This document
does not represent new guidance under
the NEPA regulations, but rather makas
generally avallable to concarnad
agencies and&dvnu individuals the
answers which CEQ has already given
et the 1980 regional mesatings. T{c .
answers also reflect the advica which
the Council has given over the past two
years to aid agency staff and
consullants {n their day-to-day
application of NEPA and the requlations.

CEQ bas als0 recelved numerous
(nquiries regarding tha scoping process.
CEQ bopas to issue writtan g\nfma on
scoping later this year on the basis of ite
special study of scoping, which s
nearing completion.

Nichelas C Yont,
Ganeral Counsel

Indax

1. Range of Altermatives

2 Alter ‘atives Outside the Capability
of Applicant or Juriadiction of Agency

3. No-Action Alternative

4. Agency's Preferred Alternative

5. Proposad Action v, Prefarred
Allermative

8 Eavironmentally Prefarable
Allernative

7. Differance Between Sections of E18
on Alternatives and Environmental
Consequences

8. Early Application of NEPA

8. Applicant Who Needs Other
Purmits .

10. Limitations on Action During 30-
Day Review Period for Final EIS

11, Limitations on Actions by an
Applicant During EIS Procass

12. Effective Date and Enforcasbility
of the Regulations

13. Use of Scoping Bafore Notice of
Intent to Prepars EIS

14, Rights and Responsibilities of
Leed and Cooperuting Agencies

18. Commenting Responsibilities of
EPA

16. Third Party Contracts

17. Disclosure Statement lo Avoid
Conflict of Interast

18, Uncertainties About Indlrect
Effects of A Proposal

19, Mitigation Measures

20, Worst Case Analysis

24, Combining Environmental and
Panning Documenty

22. State and Federal Agencies as
Joint Lead Agenciao

23, Conflicts of Faderal Proposal With
Land Usa Plans, on Policies and
Controls

24, Environmental Impact Statements
on Policies, Plans or Programs

28, Appendices and incorporation by
Reference

28, Index and Keyword Index In EISe

27. List of Preparers .

28. Advancs or Xerox Coples of EIS

29, Responses lo Commasnts

30, Adoption of ElSs

$1. Application of Regulations to
Independent Regulatory Agencias

32. Supplements To Old ElSe

33. Referrale

34. Records of Decislon

35. Time Required for the NEPA
Process

38, Environmental Assessments (EA)
37, Findings of No Significant Impact

(FONSI

38. Public Avalilability of EAs v.
PONSls

39. Mitigation Measures lmposed in
EAs end FONSIs

40. Propriety of lasuing EA When
Mitigation Reduces Impacts

Questions and Answars Abou! the
NEPA Regulations (1981)

18. Q. What {s maani by “range of
allernatives” as referrad to in Sec.
1505.1(e)? !

A. The phrase “range of alternatives”
refers to the alternatives discussed ln
environmental documents. It includes all
reasonable altarnatives, which must be
rigorously explored and objectively
evaluated, as well gs those other
alternativas, which are eliminated from
detailed study with a bris{ discussion of
the reasons {or eliminsting them.
Section 1502.14. A decisionmaker must
nol consider alternatives beyond the
range of alternatives discussed in the
relevant environmental documents,
Moreover, a declsionmaker must, in {act.
considar all the alternatives discussed in
an EIS. Sectionr 1505.1(s).

1b. Q. How many alternatives have to
be dlscussed when there io an infinite
pumber of possible alternatives?

'Relerences throughout the document are to the
Council on Environmantal Qualily's Regulations For
Implamenting The Procadurel Provisiona of the
Nulional Eavironmental Policy Act. 40 CFR Purt®
13001 308

2 rw= mewe .




18028

N ISR SR IO MR M b s M iSSP

~

Federal Register /| Vol. 48, No. 88 / Monday, March 23, 1881 / Rules and Regulations

Internally generated, such as preparing &
land management plan, the proposed
action might end up as the agency's
preferred alternative. On the other hand
the rropoud action tnay be granting an
application to a non-federal entity for a
permit, The agency may of may nol have
Q "prefarred allemative” at the Draft EIS
stage (see Question 4 above). In that
case the agency may decide at the Floal
EIS slage, on the basls of the Draft EIS
and the public and agency comments,
that an alternative other than lhe
proposed action is the agency's
“prefetred allemative.”

5b. Q. Is the analysis of the "proposed
action' In an EIS (o be treated
differently from the analysis of
alternatives?

A The degree of analysis devoted to
sach alternative In the EIS {s lo be
substantially similar to that devoted to
the “proposed sction.” Section 150214 Iy
titled “Alternatives including the
proposed action' lo refllect such
cumparable treatment. Section
1%02.14(b) specifically requires
“substantial treatment" in the EI€ of
each alternative Including the proposed
action. This regulation does nol dictate
an amount of Information to be
provided, but rather, prescribes a leve/
of tregunent, which may In turn require
varying amounts of information, to
enable a reviewer to svaiuate and
compare alternatives,

8a. Q. What is the meaning of the term
“environmentally prefersble .
alternative” as used In the regulations
with reference to Records of Decision?
How is the term “environment" used la
the phrase?

A. Section 1503.2(b) requires that, in
cases where an EIS has been prepared,
the Record of Decision (ROD) must
identify all alternatives that ware
considered, *, . | specifying the
alternative or slternatives which were
considered to be environmentally
preferable." The environmentally
preferable aiternative |s the aliernative
that will promote the national
snvironmental policy as expressed o
NEPA's Section 101, Ordinarily, this
means the allemnative that causes the
least damage to the biological ana
physical environment; {t also means the
alternative which best protects,
pteserves. and erhances historic,
cultural, and natursl resources.

The Councy recognizes that the
Identification of the environmentally
preferable slternative may involve
difficult judgments, particularly when
one environmental value must be
balanced against another. The public
and other agencies reviewing a Drafl
EIS can assiol the lead agency to
develop and de(erming environmentally

preferable altarnatives by providirg
their views (n comments on the Draft
EIS. Through the (dentification of the
onvironmemll{ preferable altarnative,
the decisionmaker (s clearly faced with
o cholce batween that alternative and
others, and must consider whather the
decision accords with the
gozgriiuioml.]y declared pollicies of the
¢

6b. Q. Who recormands or
determines what (s environmentally
preferable?

A. The agency EIS slaff js encouraged
to make recommendations of the
environmenlally preferable
alternative(s) during EIS preparation. In
any event the lead agency official
responsible far the EIS s encouraged to
(dentify the environmentally preferable
alternativa(s) in the EIS. In all cases,
commentors from other agencies and the

ublic are also encouraged to address
his question. The agency must identity
the environmentally prefarable
alternative (n the ROD,

7. Q. What Is the difference betwaen
the sections (n the EIS on “alternatives"
and "environments! consequences"?
How do you avold duplicating the
discussion of allernatives in praparing
these two sectiona?

A, The “alternatives" section (s the
heart of the EIS. This section rigorously
explores and objectively evaluates ol
ressonable altematives including the
proposed actlon. Section 1502.14, It
should include relevant comparisons on
snvironmental and other grounds, The
“environmenia) consequences' section
of the EIS discusses the specific.
environmental impacts or effects of each
of the altermatives including the
proposed action. Section 1502.18. In
order o avold duplication between
these two sections, most of the
“alternatives" section should be devoted
to describing and comp the
alternatives, Discuasion of the
anvironmenta) Impacts of these
alternatives should be Limited to &
concise descriptive summary of such
impacts in & comparative {orm,
Including charts or tables, thus sharply
defining the (syues and providing a clear
basis for choice among options. Section
1502.14. The “envirorudental
consequences” section should be
devoted largely to a scientific analysls
of the direct and indirect anvironmental
effects of the proposed action and of
each of the alternatives. It forma the
analytic basis for the concise
comparison in the "sllernatives”
section,

8. Q. Section 1501.2(d) of tha NEPA
regulations requires agencles 1o provide
for the early application of NEPA to
cases where aclions are planned by

(-8

private applicants or non-Feders!
entities and are, at sume stage, subject
to federal approval of permits, loans,
loan guarantees, Insurance or other
actions, Whal must and can agencies do
fo upply NEPA early (n these cases?

A. Section 1501.2(d) requires federal
agencies {0 take steps loward ensurin
that private parties and stale and loca
entities lnitiate environmantal studies as
soon us [ederal Involvement (n thelr

roposals can be foresean, This section
s intended {o ensure thet enviranmental
faciors are consldered sl an early m&o
in the planning process and to avold the
situation whers Lhe applicant for e
federal permit or approval has
complated planning and eliminated all
alternatives to the proposed actlon by
the time the E1S process commences or
belore the EIS process has been
completed. '

Through early consultation, businesy
upplicants and approving agencies may
gain better appreciation of each other's
needs and fosler e decisionmaking
process which avoids later unexpected
confrontations.

Federal agencies are required by
Section 1507.3(b) to develop procedurss
to carry out Sectlon 1501.2(d). The
procedures should Include an "outreach
program', such as & means for
prospective applicants to conduct pre-
application consultationa with the lead
and cooperating agencies. Applicants
need to find out, In advance of project
planning. what environmental studies or
other information will be required, and
what mitigation requirements are likely,
{n conneclon with the later federal
NEPA process. Agencies should
designate staff to advise potential
applicants of the agency's NEPA
information requirements and should
publiciza thelr pre-application
procedures and Information
requirements n newsletters gr other
media used by potential applicants,

Complementing Section 1501 2(d),
Section 1508.5(a) requires agenclies to
anist applicants by outlining the typas
of information required in those caves
where the agency requires the applicant
{o submil environmental data lor
possible use by the egency ln preparing
an EI8,

Section 1506.5(b) allows agencies to
authorize preparstion of environmental
sssesaments by applicants, Thus, the
procedurea should also include a means -
for anticipating and utilizing applicants’
environmenial studies or “early
corporate environmental assessments"
to fulfll some of tha federnl agency's
NEPA obligationa. However, in such
cases the agency must still evaluate
independently &l environmenial {ssues
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and tuke responsibility for the
environmental assessmant,

These provisions are Intended to
encourage and enable private snd other
non:fedaral entities 10 bulld
environmental considerations into thair
own planning processes in & way that
facililates the application of NEPA and
avolds clelay,

9. Q To what exient must an agenoy
lnauln into whether an applicant for a
federal parmit, funding or other approval
of a proposal will also need approval
from wnother agency for the same
ﬂ;ﬂpoul or soma othet related anpect of

A Agencles must lntofrm the NEPA
process into other planning al the
earliest possible time to (nsure that
plunning and decisions reflect
environmental values, to avold delays
later in the process, and o head off
potentia) conflicts. Specifically, the
agency must “provida for cases whare
actions are plannad by . , . applicants”
a0 that designated stall are svallable to
advise potential applicants of studies or
other information that will foreseeably
be required for the later federe] action;
the agency shall consult with the
applicant If the agency foresees (te own
involvement in the proposal: and it shall
Insure that the NEPA rroum
commences at the earliast possible time,
Section 1801.2(d). (See Question 8.)

The regulations emphasize agency
cooperation early in the NEFA process.
Seclion 1501.6, Section 1501.7 on
“scoping" also provides that all affected
Federal ngencies are 10 be nvited to
rmlcipllo in scoping Lhe environmental
ssues and (o Identify the various
environmental review and consultation
requirements that may apply to the
proposed action, Further, Section
1502.28(b) requires that the draft EIS list
all the federa) permits, licenses and
, other entitlements tha! are needed to |
Implement the proposal,

est provisions creats en affirmative
obligation on federal agencies to Inquire
early, and to the maximum degree
possible, to escertain whether an
lpJalium is or will be seeking other
federa! aysistance or approval, or
whether the applicant {s waiting until &
proposa! has been substantially
developed before requesting federal aid
or spproval,

Thus, a federal agency recelving a
request for approval or assistance
should delermine whether the applicant
has filed saparate requests for federal
upcrrovnl or asaistance with other
federal agencies. Other federn] agencies
that are likely to become lnvolved
should then be contacted, and the NEPA
ptocess coordinated, to Insure an early
end comprehensive analysis of the

direct and tndirect affects of tha
proposal and any related actions, The
agency should inform the applicant that
action on its epplicution may be deluyed
unless it submita all other federul
applications (where feasible tu do so0),
60 that all the televanit agencies can
wurk togethar on the scoping procass
and preparation of the E18,

104, Q. What sctions by agencies
and/or applicants are allowed during
EIS preparstion and during the 80-day
gg;w puariod ahur publication of a final

A. No federal decision on the
proposed action shall be made or
recorded until at lenst 30 dayn aftar the
publication by EPA of notice that the

articular EIS has been filed with EPA,
ctions 1503.2 and 150,10, Seution
1805.2 requires this decision to ba stated
in & public Record of Declsion.

Unul the agency Issues its Record of
Declsion, no action by an agency or an
applicant conce the proposal shall

taken which would have an adverse
environmenta! lmpact or limit the choica
of reasoneble eltarnatives, Section
1508.1(a). Bui this doas not preclude
preliminary planning or design work
which (s needed (o support an
application for Jmmm or ussistance.
Section 1508.1(d),

When the {mpact statement in
Question (s a program E1S, no major
action concerning the progrem may
takien which may significantly affect the
quality uf the buman snvironment,
unleas the particular action is justified
Independently of the program. ls
accompanied by {ts own adequate
environmental (impact statement and
will not prejudice the ultimate declsion
oa the & am, Section 1800,1(6),

10b. Q. Do thase limitations on action
(described In Question 10a) apply to
state or local agencies that huve
statutorily delegated responalbility for
pewparation of envircnmental documents
required by NEPA, for example, ander
the HUD Block Grant program?

A. Yo, these limitaticns do apply,
without any variation from their
application to fadural agernicies,

11, Q. What ections must a lead

ncy take during the NEPA process
when |t becomes aware that a non-
f:;‘enl&p Uc:gn {s about ‘ﬁ\;i‘;kd.l Iéi

on e agency's ction
that would aither hm Xn adverss
snvironmental lmpact or lmit the cholce
of reasonabla siternatives (e.g.,
prematurely commit money or other
resources towards the completion of the
propoaal)?

A. The federal agency must notify the
epplicant that the agancy will take
strong affirmative steps to insure that
the obfectives and procedures of NEFA

-9

are fulfilled, Section 1308.1(b), Theoe
stepo could include seeking Injunctive
mausures under NEPA, or the use of
sanctions available under either the
agency's permitting authority or statutes
setting forth the agency's slututory
misslon, For example, the agency might
advise an applicant that If if takes such
action the agency will not procass ite
application, '

120, Q. What actions are subject tn
the Council's new regulations, and whal
actions are grandfathered under the old
guldelinas?

A The effective date of the Council's
regrulations was July 30, 1979 (except for
certain HUD programs under the
Houlmvnd-Communlty Development
Jh\l;}; 2U.8C 5301(3]. and irg‘nm;talu

way programs thal qualify unaer
Section 102@@ of NEPA for which tha
regulations became effective on
Navember 30, 1979). All the provisions
of the regulations are binding as of that
date, Including those covaring
decisionmaking, public participation,
referrals, limitations on actions, EI8
supplements, etc. For example, & Record
of Declslon would be prepared aven for
decisions where the draft EIS was filed
before July 30, 1979,

But in delermining whether or not the
new regulations apply to lhumpmﬂon
of u particu/ar anvironmental document,
the relevent factor is the date of filing of
the draft of that document, Thus, the
new regulations do not require the
redrafting of an E18 or supplement if the
draft EIS or supplement was filed before
July 30, 1879, Howaver, a supplement
prepared after the effective date of the
regulations for an EJS {ssued in final
before the effective date of the

" regulations would be controlled by the

regulations,
Even though agencies are not required
1o apply the regulations to an EIS or

other documant for which the draft waes
filed prior to July 30, 1979, the
regulations sncourage agencies to follow
the regulations “to the fullest axtent
cticable,” La., {f it (o feasible lo do so,

preparing the final document. Section
1508,12(n),

12b. Q. Are projects suthorized by
Congrass before the efTective date of the
Council's regulations grandfathered?

* A. No. The date of Congresslonal
suthorization for a project |s not
determinative of whether the Council's

_regulations or former Guidelines apply
to the particular proposal, No
tncomplete projects or proposals of any
kind are grandfathered in whole or in
part Only cartain environmental
documents, for which the draft wes

{saued before the effective date of the
regulstions, are grandfathered and
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subject to the Councdl's lormar
Guldelles,

12e. Q Can & violation of the
reguletions giva rise to & cause of

sction?
A. While a triv{al violation of the
ations would not give rise (o an *
indepeudant cause of aotion, such a
cause of ugtion would arise trom a
substantaj violation of the regulations,

Section 15008 )
13, Q Caa the ing procass be
used (0 connection with preparation of

an envirorunantal assessment L,

before both the decision to proceed with

l‘: Elsrmd publication of ¢ notice of
tent

A. Yeu. Scoping can be s useful tool
far dimvuﬁn&’:llgemu‘ﬂ‘:l '&:Lhat

roposal, or s cant lmpa may
glvw been overiocoked. In cases whaere
an environmental assessment lo being
prepared (o balp an agency decide
whether lo prepare an KIS,
tnformaeton might result bom early
participation by other agencies and tha
public in & scoplng procass. .

The regulations state that the scoping

s 9 to be preceded by & Notice of

Etmt (NOI) to prepary an K18, But that
is only the riinimum requlremant,
Benm.uu may be initiated earlier, a9 long
as thare Is appropriate public notice and
enough information avallsble on the
proposal so that the public and relevaat
sgencies can participate effectivaly,

Howaevar, scoplng that la dons before
the assesnment, and inald of ity
preparstion, cannot substituls for the
normal scoping process aftar publicadon
of the NOL unfess the sarlier public
notice stated clearly that this possibility
woo under consideration, and the NOI
expressly provides that written
commentis on the scope of elternatives
and impacts will still be considered.

14a. Q. What are the respective
rights and responsibilities of lead and
cooperating agencies? What lettars and
mamorands must be prepared?

A. Afler o lead agency has been
designated (Sec 1501_5b that agency has
the responsibility to solicit cooperation
frow other federa! agencies thal have
jurisdiction by law or special anpertise
on ony environmental (sgue that should
be sddressed (n the EIS being prepared.
Where appropriate, the lead n?ma'y
should oeek the cooperation of olate or
local agencies of similar qualifications
When the proposal may affect an Indian
resarvation, the agency shoald consult
with the Indlan tribe. Section 1508.5, The
rwquesl for cooperation should come at
the sarliest possible time (n the NEPA

oCess

Afer discussions with the candidate
cooperating agencies, the lead agency
end Lhe cooperating agencies ars to

datermine by letter or by memorandumn
which agencles will undertake
cooperating resporsibilities. To the
extent possible al thin stage,
reaporatbilities for o ¢ lasues
should be assigned. The allocation of
responsibilities will be completed during
m&tgg Section 1501.7(!)(0{
parating agencies must assume

responsibllity for the development of
lnformation and the preparation of
evironmental analyses at the request of
tha lead agency. Section 1501.8(b)(3).
Cooparating agencies are now required
by Section 1501.8 to davote stalt
resources that were normally primarly
usad to critiqua or commaent on the Draft
E1S after [ts preparation, mach sartier tn
the NEPA process—primarily at the
Hiateacil s boopat g
stages Uf & coopers
determines that its mm%uﬁouv

ude any {nvolvemmt, ot the degree
of involvement (amount of work)
requested by tha load agency, it must so
inform the lead agency [n writing and
submit a of this correspondencs o
the Council on 1501,8(c)

In other words, tha potantial
(ooparsting agency mast decide sarty I
tlnmmohmmm&mm

[ pro For reason
the regulation states that an agency may
reply to a reques| for cooperstion that
“other program commitman's precluda
any Involvement or the deg; os of
involvament mquested Lo the oction that
&hantb,n subject of the snvironmental

pect statement.” (Emphasis added).
The requlation refers to the “action,”
mherlll‘..munnt:a‘m%tod' \g:!thn

ency tsalf out o 11
:ftbo federal action, not just drsﬂ K18

paration. This maeans that the agency

o determined that it cannot be
lavolved in the later stages of KIS
review and comment, as well as
godm:‘n.mnhn,‘ on the proposed action.

o reason, cooparating agencies
with furlsdiction by law (thouw:hlr.h'
bave permitting or other approval
authority) cannot opt out entirely of the
duty to cooparate on the E1S. See also
Quastion 18, relsting specifically to the
responsibllity of EPA.

14b. Q. How are dlaputes resolved
between laad and cooperating agencies
concarning the scope and lavel of detall
of analysis and the quallty of data in
lmpact statementat

A. Such dlsputes are resolved by the
agencles Lhernsslves, A load agency, of
course, has the ultimata responaibility
for the contuat of an KIS, But it is
supposed to use the environmental
analysis and recommendations of
cooperating ngencies with jurisdiction
by law or special axpertise to the
maximum axtent posalble, consistent

+

C-10

with its own responsibilities as lead
agency. Section 1501.8(a)(2),

If the lead agency leaves out e .
significant (ssua or ignores the advice
and expertise of the cooperuting agency,
the E1S may be found laler to ba
Inadequate, Similarty, whare
cooperating agencles have thelr own
decistons o make and they lntend to
adopt the environmental impact
statament and bass thelr declsions on it
one document shoud Include all of the
tn!c:hrmdon nocemuym mf&r thoddmtci.:&u

y the coopera e [ (7]
they mg\bl forced to duplicats the
y ls 4 new, more complate

8 or Supplemental EIS, even though
the original E1S could have sufficed U it
bad been properly done at the sutsst.
Thus, both ead and cooperating
agencles have a stake ln producing ©
documaent of good quality, Cooperating «
agencies also bave a duty to participate
R ety

0 appropriate range o o s
dlurmlmcrnﬂy in the EIS procass.

Bacause the EIS (s not the Record of
Decision. but instsad constitutes the
informatian and analysis on which to
base » decieion, disagreements about
conclusions to be drawn from the EIS
need not mhibit agencies from lasuing @
joint document, or adopting another .
ngency’s EIS, Uf the enalysis Lo adequate.
Thua, Uf sech agency bas its own

referred alternative,” both can be

entified (n the KIS. Similarly, &
cooperating agency with jurisdiction by
law may determine in its own ROD that
alternative A is the environmentally
praferable action, even though the lead
egency has decided in its separuta ROD
that Alternative B ls environmentally
pre{erabis.

14¢. Q. Whatare the s
responsibllitien of federn] and atate
Ep;nm agencies Lo review draft

A. Cooparating agencies (l.e.,
with jurisdiction by law or sped
expertise} and agencias that are
authorized to devalop or enforce
snyironmental standards, must comment
on environmental Impact statements
within thelr jurisdiction, expertise or
authority, Sections 15032, 15038, U &
cooperating agency s satiafied that its
views are adequataly reflected in the
environmental impact statement. It
should simply commaent sccoidingly.
Conversaly, if the coopersting agency
determines that o draflt E1S s
Incomplete, inadequats or inaccurata, or
it has other comments, it should
promptly make such comments,
conforming to the requiremants of
specificity in section 1308.3.

ncles

. e e an o

— asecdos
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14d. Q. How {s the lead agency to
treat the comments of another agency
with jurisdiction by law or special
expertise which haw failed or refused to
cooperate ur participaie (n sooping or
E!S prarnrnuon?

A Alead agency has the
responsibility to respond to all
substantive cotninents relsing significant
{ssues regarding o draft E{S, Section
1503.4. However, cooperaling agencies
are generally under an obligation to
raise (syues or otherwise participate in
the EIS process during scoping and EIS
preparation if they reasonably can do
so. In practical terms, {f a cooperating
agency fails (o cooperale at the outset,
such as during scoping, it will find that
{ts commants at a Jater siage will not be
as persuasive (o the lead agency,

15. Q. Are EPA's responsibilities to
review and comment on the
environmenlal effects of agency
proposals under Section 309 of the Clean
Air Act independent of its responsibility
as & cooperating agency?

A. Yes. EPA has an obligation under
Section 309 of the Clean Air Act to
review and comment in writing on the
environmental impact of any matter
relating to the outﬁority of the
Administrator contained in proposed
leiislation. federal construction projects,
other federal actions requiring EISs, and
new reguletions. 42 U.5.C. Sec. 7609.
This obligation is independent of its role
s a cooperating sgency under the
NEPA rcgulations.

16. Q. What is meant by the term
“third party contracts" in connection
with the preparation of an EIS? Sec
Section 1508.5(c). When can “third party
contracts' be used?

A. Ag used by EPA and other
agencies. the term "third party contract”
refers 1o the preparation of EISs by
contractors paid by the applicant. In the
case of an EIS for a National Pollution
Discharge Elimination System (NPDES)
permit, the applicant, aware in the early
planning stages of the proposed project
of the need for an EIS, contracts directly
with a consulting firm for ite
preparation, See 40 C.F.R. 6.804(g). The
“third party" s EPA which, under
Section 1506.5(c). must select the
consulting firm, even though the
applicant pays for the cost of preparing
the EIS, The consulting firm s
responsible to EPA for prepnrl.n& an EI8
that meets the requirements of the
NEPA regulations and EPA's NEPA
procedures. It {p in the applicant's
interest that the E1S comply with the

law 1o thet EPA car take prompt action
on the NPDES permit application, The
“third party contract” method under
EPA's NEPA procedures is purely
voluntary, though most applicants have

found it helpful (n expedi
compliance with NEPA. ting

U » feders! agency ses “third party
contracting,” the applicant may
undertake the necassary paperwork for
the solicitation of s field of candidates
under the agency's direction, so long as
the agency complies with Section
1506.5(¢). Federa! procurement
requirements dn not lgrly to tha agency
because it (ncurs no obligations of costs
under the contract, nor does the agency
procure anything under the contract.

172, Q. Il an EIS is rropnred with the
essiotance of a conaulting firm, the firm
must execule & disclosure statement.
What criteris must the firm follow (n
determining whether it has any
"financlal or other {nterest in the
outcome of the project" which would
cause a conflict of intarest?

A. Section 1508.5(c), which specifies
that & consuiting firm preparioy an EIS
must execute a disclosure stetement,
doea not define “financisl or other
interest In the outcome of the project.”
The Council interprets this term broadly
to cover any knowm benefits other than
general enhancemant of professional
reputation. This includes any financie)
beneflt such as a promise of future
construction or design work on the
project, as well as Indirect benefita the
consultant is aware of (e.g., if the project
would aid proposals sponsored by the
firm's other cliunts), For example,
completion of & highway rrojoct may
encourage construction of a shopping
center or industrial park from which the
conoultan! stands to benefit. If a
consulting firm is aware thet it has such
an inferest {n the decision on the
proposal, it should be disqualified from
preparing the EIS, to preserve the
objectivity and integrity of the NEPA
procass.

When a consulting firm has been
involved in developing initial dats and
plans for the project, but does not have
any financial or other interest in the
outcome of tha decision, it need not be
disqualified from preparing the EIS.
However, a disclosure statement in the
draft £1S should clearly state the scope
and extent of the firm's prior
involvement to expose any potential
conflicts of Interest that may exist.

17b. Q. If the firm in fact hes no
promise of future work or other (nterest
in the outcome of the proposal, may the
firm later bid In competition with others
for future work on the project if the
proposed action ls approved?

A Yes,

18. Q. How should uncartainties about
indirect effects of a proposal be
addressed, for example, i cases of
disposal of federa] lands, when the

identity or plans of future landowners is
unknown! ~

A. The EIS must identify all the
{ndirect offects that are known, and
make a good faith effort (0 explein the
offects that are not known but are
“ressonably foreseeable.” Section
1508.8(b). In the example, if there i total
uncertalnty about the identity of future
land owners or the nature of future Jand
uses, then of course, the agency is not
pequired 1o engage in speculation or
‘contemplation about thelr future plans.
Bul, in the ordinary course of business,
people do make judgments based upon
nu:onnbl{fonuublo occurrencas, It
will often ba possible to consider the
likely purchasers and the developmant
trends in that ares or similar areas in
recent Ynm or the likellhood that the
land will be used for an energy project,
shopping center, subdivision, {arm or
factory. The agency has the
responsibility to make an informed
judgment, and to estimate future impacts
on that basls, especislly ([ trends sre
ascertainable or potential purchasers
have made themselves known, The
ggency cannot gnore these uncertain,
but probable, effects of its decisions.

19a. Q. What {s the scope of
mitigation measures that must be
disgussed?

A. The mitigution measures discussed
{n en EIS mus! cover the range of
impacts of the proposal. The measures
musl include such things as design
alternatives that would decrease

ollution emiissions, construction

rmplctl. esthetic {ntrusion, as well as
relocation sseistance, possible land use
controls that could be enacted, and
other possible efforts, Mitigation
maeasures must be considered even for
{mpacts thet by themselves wouid not
be considersd “significant,” Once the
proposal {tsell is considered as & whole
to have significant effects, all of its
specific effects on the environment
(whether or not "significant") must be
considered, and mitigation mensures
mus! be developed whare it {s feasible
to do 80, Sections 1502.14(f), 1502.18(h),
1508.14.

19b. Q. How should an EIS treat the
subject of avallable mitigation measures
thet are (1) outside the jurisdiction of the
lead or cooE:mlng agencies, or (2)
uniikely to be adopted or enforced by
the responsible agency?

A. Al relevant, reasonable mitigation
measures that could improve the project
are to be identified, aven if they are
outside the jurisdiction of the lead

agency or the cooperating agencies, and
thus would not be committed as part of
the RODa of these agencies. Sections
1502.168(h), 1508.2({c). This will serve to
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alert agencies or officiuls who can
implement these extra measures, and
will encourage them to do so0. Because
the EIS is the most comprehensive
environmental document, it {s an ideal
vehicle (o which to lay out not only the
full range of environmental impacts but
also the full spectrum of appropriate
mitigation.

Howevar, to ensure that
environmental effects of & proposed
action are fairly assessed,

robability of the mitigation measures
Eeins implemented must also bs
discussed. Thus the EIS and the Record
of Decision ahould indicate the
likelihood that such measures will be
adopted or enforced by the responsible
egencies. Sections 1502.18(h), 1505.2 If
thers is a history of nonenforcement or
opposition to such measures, the EIS
and Record of Decision should
sckaowledge such otgpo'ldon or
gonenforcement. If tha necescary
mitigat~a measures will not be ready
for a long pariod of time, this fact, of
course, should also be recognizad.

20a. Q. When must a worst cass
analysis be included in an EIS?

A If thers are gaps in relevant
information or scientific uncartainty
pertaining to an agency's evaluation of
significant adverse impacts on the
buman environment, an agency must
make clear that such information ia
lacking or that the uncertainty exista.
An agency must include a worst case
analysis of the potential impacts of the
proposal and an indication of the
probability of improbability of their
occurence if (2] the information relevant
to adversa impacts is essential to a
reasoned choice among alternatives and
tke overall costs of obtaining the
information are exorbitant, or (b} the
informetion relevant to adverse impacts
is tmportant to the decision and the
means to obtain t are not knowr.

NEPA requires that impact
p'aicments, at & minimum. contain
informasion to alert the public and
Congress '0 all known possidle
environmenta! consequences of agency
action. Thus. one of the fedsral
government's mos! important
obligations is 1o present to the fullest
extant possible the spectrum of
consequences that may result from
agency decisiona, and the detsils of thelr
potential consequences for the human
environment

20b. Q. What is the purposs of &
worst case analysis? How is it
formulated and what is tha scops of the
analysia?

A. The purpose of ihe analysie i3 to
carry out NEPA's mandate for full
disclosure to the public of the potential
consequences of agency decisions, and

to cause agencles to considar those
potential consequencas when acting on
the basis of scientific uncertainties oe
gaps in available Information. The
analysis is formulated on the basis of
available information, using reasonable
projections of the worst possible
conssquences of a proposed action.

For exempla, if there are scientific
uncertainty and gaps in the available
information concarning the numbars of
juvenile fish that would be entrained in
& cooling water facility, the responsible
agency must disclose snd consider the
possibility of the loss of the commarcial
or sport fishery. .

In addition 10 an anelysis of a low
probability/catastrophic impact svent,
the worst case analysis should also
Include a spectrum of avents of higher
probability but less drastic impact.

:t'll.5 lg.dmhg- lnfs of an P.Alia
com another project planning
document (sometimes czllod P
“piggybacking”™), to what degree may the
E1S or EA refer to and rely upon
information in the project documant to
satisfy NEPA's requiremants?

A. Section 1802.25 of the regulations
requires that draft E1Ss be prepared
concurrently and integrated with
snvironmental analyses and related
surveys and studies required by other
federal statuten. In addition. Section
1508.4 allows any environmental
document prepared in compliance with
NEPA to be combined with any other
agency document to reduce duplication
and paperwork. However, these
provisions were not intended to
suthorize the preparation of & short
summary or outline EIS, attached toa .
detailed project report or land use plan
containing the required eavironmental
impact date, In such circumstances, the
reader would have to refer constantly to
the detailed report to underatand the
snvironmental impacts and altamatives
rrhlﬁh should have baen found in the E18
tsalf.

The IS must oland on {ts own as an
analytical document which fully informs
decisionmakers and the public of the
environmental effects of the proposal
and those of the ressonable alternativas,
Section 1502.1. But, as long as the EIS s
clearly identified and is sell-supporting,
it can be physically included in or
sttached to the project report or land
use plan. and may use attsched report
materisl as technical backup,

Forest Servica environmental menc?
statements [or forest management plans
are handled in this menner. The EIS
identifies the agency's preferred
alternative, which is daveloped in detall
as the proposed management plan. The
detailed proposed plan accompenies the
EIS through the review procsss, and the

C-12

documents are appropriately cross-
referenced. The proposed plan is useful
for EIS readers as an example. to show
how ons choice of management options
tranalates into effects on natural
resources. This procedure permits
{nitiation of the 90-day public review of
roposed forest plans, which {s required
Ey the National Porest M1nagement Act.
All the alternatives are discussed in

‘ the EIS. which can be read as an

independent document. The details of
the management plan are not repested
in the EI1S, and vice versa. This s @
reasonable functional separation of the
documaents: the EIS containg information
relevant to the choice among
alternatives: the plan |s a detailed
description of %ropooed management
activities suitable for use by the land
managers. This procedure provides for
concurrent complianca with the public
review requirements of . ath NEPA and
the National Forest Manayemant Act.

Under some circumstances. a project
report or management plan may be
totally merged with the EIS, and the one
document labeled as both “E1S” and
“management plan” or “project report.”
This may be reasonable where the
documents are short. or whers the EIS
format and the regulations for clear,
analytical EiSs also satisfy the
requirements for & project report.

22. Q. May state and faderal agencies
serve as joint lead agencies? If s0, how
do they resolve law. policy and resourca
conflicts under NEPA and the relevant
state environmental policy ect? How do
they resolve differences 2 perspective
whers, for example, nstionel and local
needs may differ?

A. Under Section 1501.5(b), {aderel,
state or local agencies, as long as thay
{nclude at least one federal agency, may
ect as joint lead agencles to prepare an
EIS. Section 1503.2 also strongly urges
stete and local agencies and the
ralevent federal agencies to cooperatls
fully with sach other. This should cover
joint research and studies, planning
activities, public hearings,
environmental assessments and the
preparation of joint E]Ss under NEPA
end the relevant "littla NEPA" state
laws, 80 that one document will satiafy
both lawa.

The regulations slso recognize that
certain inconsistencias may exist
between the proposed {ederal action
and any approved stats or local plan or

law. The joint document should discues ~

the extent to which the federal agency
would reconcile its proposed action with
such plan or law. Section 1508.2(d). (See
Question 23).

Because thera may be differencas in
perspective as wall as conflicle among

XS T
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federsl. state and local goals for
resources management, the Council has
sdvised participating agencies {0 adopt
@ Nexible, cooperative approach. The
foint EIS should reflect all of their
interests and missiona, clearly identified
as such. The final document would then
indicate how state and local interesta
have been accommodated, or would
identify conflicts in goals (e.g. how a
hydroelectric project, which might
induce second home development,
would require new land use controls).
The EIS must contain a complete
discussion of scope and purpose of the
proposal, altematives, and impacts 20
that the discussion is adequate to meet
the needs of Jocal, state and {ederal
decisionmakers.

23a. Q. How should an agency handle
potential conflicts between a proposal
and the objectives of Federal. state or
local lend use plans. policies and
controls for the area concerned? See
Sec. 1502.18{c).

A. The agency should first inquire of
other agencies whether there are any
potential conflicts. if there would be
immediute conflicts, or if conflicts could
arise in the future when the plans are
finished (see Question 23(b) below), the
EIS must acknowledge and describe the
extent of those conflicts. If there are any
possibilities of resolving the conflicts,
these should be explained as well. The
EIS should also evaluate the seriousness
of the impact of the proposal on the land
use plans and policies, and whether, or
how much, the Fropoul will impair the
effectiveness of land use control
mechanisms for the ares. Comments
from officials of the affected ares should
be solicited early and should be
carefully acknowleged and answered in
the EIS.

23b. Q. Whaet constitutes a “land use
plan or policy"” for purposes of this
discussion? '

A. The term “land use plans,” includes
all types of formelly adopted documents
for land use planning. zoning and
relsted regulatory requirements. Local
geners! plans are Included, even though
they are subject to future change.
Proposed plans should also be
addressed if they have been formally
mpoud by the appropriate government

y in a written form, and are be
actively pursued by officisls of the
furisdiction. Staged plans, which must
go through phuses of development such
as the Water Resources Council's Level
A. B and C planning process should also
be included even though they ars
incomplete.

The term “policies” includes formally
adopted statements of land use policy ae
smbodied in laws or regulations. It also
includes proposals for action such as the

initfation of & planning process, or a
formally adopted policy statement of the
local, regional or state executive branch,
even if it has not yet been formally
adopted by the local, regional or state
legislative body.

23c. Q. What options are available for
the decisionmaker when conflicts with
such plans or policies are identified?

A. After identifying any potential land
use conflicts, the decisionmaker must
weigh the significance of the conflicts,
smong all the other environmental and
non-environmenta) factors that must be
considered in reaching a rational and
balanced decision. Unless precluded by
other law from causing or contributing
to eny inconsistency with the land use
plans. policies or controls, the

" decisionmaker retains the suthority to

g0 forward with the proposal, despite
the potential conflict. In the Record of
Decision, the deciaionmaker must
explain what the decision was, how it
wai made, and what mitigation
measures are being imposed to lessen
adverse environmental impacts of the
proposal, among the other requirements
of Section 1505.2 This provision would
require the decisionmaker to explain
mr decision to override land use plans,
policies or controls for the area.

?c: Q ‘*;Vben are EISs re;{md on
policies, plans or programs

A. An EIS must be prepared (f an
agency proposes to lmplement a specific
policy. to adopt a plan for s group of
related actions, or to implement @
specific statutory program or axecutive
directive. Section 1508.18. In addition,
the adoption of official policy in the
form of rules, regulations and
interpretations pursuant to the
Administrative Procedure Act, treatiss.
conventions, or othar forma! documents
sstablis governmental or agency
policy which will substantially altsr
&gency programs, could require an EIS.
Section 1508.18. In all cases, the policy,
le. or program must have the potential
or nﬂ;mgcandy affecting the quality of
the human environment in order to
require an EIS. It should be noted that a
Proposa. “ ~ay exist in fact as well as by
&gency .4ration that one exists.”
Section1 3.23.

24b. Q. When (s an area-wide or
overview EIS appropriate?

A. Tha preparation of an area-wide oe
overview EIS may be particularly useful
when similar actions. viewed with other
reasonably foreseeabls or proposed
agency sctions, share common timing or
geogrephy. For example, when e varisty
of energy projects may be located {n &
single wutm:ég; clr when @ series of
Bow anergy t ologies may be
develape?lhrough feders] funding, the
overview or area-wids E1S would serva

C-13

as a valuable and necessery analyeis of
the affected environment! and the
poiential cumulative {mpacts of the
reasonably {oreseeable actions under
that program or within that geographical
m.‘ '

24c. Q. What s the function of tiering

in such cases?

A. Tiering ls & procedure which

allows an agency to avoid duplication of
paperwork through the incorporation by
teference of the general discussions and
relevant specific discussions from an
snvironmental impact statement of
broader scope into one of lesser scope
or vice versa. In the example given in
Question 24b, this would mean that an
overview EIS would be prepared for all
of the energy activities reasonably
foreseeable in a particular geographic
area or resulting from a particular
development program. This impact
statement would be followed by site-
specific or project-specific EISs. The
tlering process would make each EIS of
greater uss and meaning fo the public &8s
the plan or program develops, without
duplication of the analysis prepared for
the previous impsct statement.

23s. Q. When is it appropriate to use
appendices instead of incduding
information in ths body of an EI1S?

A. The body of the EISshould bs &
succinct statement of all the information
on environmental impacts and
alternatives that the decisionmaker and
the public need. in order to make the
decision and to ascertain that every
significant factor has been examined.
The EIS must explain or oummarize
methodologies of research and
modsling, and the results of research
that may have been conducted to
analyze impacts and altemetives.

Lengthy technical discussions of
modeling methodology, bassline studies.
or other work are best resarvad for the
sppendix. In other words, if only
technically trained individuale are likely
to understand a particular discuseion
then it should go in the appendix, and a
plain| age sumumary of tha analysis
and conclusions of that technical
discussion should go in the text of the
KIS,

?

The final statement must also contain
the agency's responses to comments on
the draft EIS. These responses will be
primarily in the form of changes in the
document {tself, but specific answers to
sach significant comment should also be
included. Thess specific responses may
be placed in sn appendix. If the
comments are especially voluminous,
summaries of the comments and
responses will suffice. (See Question 28
regarding the level of detail required for
responses {o commenis.)
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25b, Q. How does an eppendix diffar
from incorporation by reference?

A, First, f at all possible, the
sppendix accompanies the EIS, whereas
the material which is incorporaled by
reference does not accompany the EIS.
Thus the appendix should contain
information that reviewers will be likaly
to want to examine. The sppendix ‘
should include materia) that pertains to
preparation of a particular EIS. Research

spers directly relevant to the proposal,
Eau of aflected species, discussion of
the methodology of models used in the
analysis of impects, extremely detalled
responses {0 comments, or other
{nformation, would be placed in the
appendix.

The appendix must be complete and
avallable at the time the EIS (s filed.
Five copies of the appendix must be sent
to EPA with five copies of the EIS for
filing. If the appendix is too bulky to be
circulated, it [nstead must be placed In
conveniently accessibla locations or
furnished directly to commentors upon
request. If it {s not clrculated with the
EIS. the Notice of Availabllity published
by EPA must 50 state, giving a telephone
gumber (0 enable potential commentors
to locate or requast coples of tha
appendix rrompdy.

Material thet is not directy related to
preparation of the EIS should be
(ncorporated by reference. This would
include other EISs, research papers in
the general literature, technical
background papers or other mastertal
that someons with technical tra
could use to evaluate the unalysis of the
proposal. These must be made available,
sither by citing the literature, furnishing
copies 10 central locations, or sending
copies directly to commeniors upon

uest.
re must be taken (n all cases to
engure that meterial incorporated by
referenca, and the occasional appendix
that does not accompany the EIS, are in
fact available for the full minimum
public comment period.

28a. Q. How detailed must en EIS
index be?

A. The EIS index should have a level
of deteil sufficient to focus on aress of
the EIS of regsonable interes! to any
reader. lt cannot be restricted to the
most impartant topics. On the other
hand. it need not identify every
conceivable term or phrase in the EIS. If
an agency believes that the reader is
ressonably likely to be interested in &
topic, It should be included

28b. Q. In a keyword Index required?

A. No. A keyword index |s a relatively
short list of descriptive terms that
identifies the key concepts or subject
areas in a document. For example it
couid consist of 20 lerms which desciibe

the most significant aspects ol an
that a future researcher would need:
type of proposal, type of impacts, type ol
environment, geographical area,
sampling or modelling methodologies
used. Thio technique permits the
compilation ol EIS data banks, by
facilitating quick and lnexpensive
access to stcred materials. While a
keyword Index {s not required by the
regulations, it could be & useful sddition
for savaral reasons. Firet, it can ba
useful as a quick Indax for revigswaers of
the EIS, helping to focus on arews of
Interest. Second, if an agency keeps a
listing of the keyword indexas of the
EISs it produces, the EIS preparsre
themselves will have quick access to
similar research date and methodologies
to aid their future EIS work. Third, a
keyword index will be needed to make
“,,.m?z;;ﬁ"”;.‘:ﬂ*::? e being

te t are being
develo Preparation of such an {ndex
now when the document {s produced
will save a Jater effort when the data
banks beconm operational.

278. Q. U a conaultent i used in
proparing an EIS, must the lat of
preparers identify members of the
consulting firm as well as the agency
NEPA slaff who ware primarily
responsible?

A. Section 1502.17 requires
identification of the namas and
qualifications of persons who wers
primarily responsible for aring the
EIS or significant backgromplm
including basic components of the
statement. This means that members of
a consulting flrm preparing material that
is to bacome part of the EIS muat be
identified. The EIS should identify these
{adividuals even though the consultant's
contribution may have been modified by
the egency,

Zb. Q. Should agency staff involved
in reviewing and editing'the EIS also be
Included n the Uist of preparera?

A. Agency personne! whe wrote basic
components of the EIS or significant
background papers must. of courss, be
identified. The EIS should also list the
technical sditors who reviewad oz
edited the statements.

Zc Q. How much information should
be included on each person Listed?

A. The list of preparers should
normally not axceed two pages.
Therefore. agencies must defermine
which individuals hed primary
responsibility end need not |dentify
Individuals with minor (nvolvement. The
list of preparers should include a vary
brief identification of the individuals
involved. their qualifications (expertise,
professional disciplines) and the specific
portion of the EIS for which they are

sesponsibla This may ha dona in tabular

form to cut down on length. A line or
two {or each person’s qualilications
should be sufficient.

28. Q. May an agency fils xerox copies
of an EIS with EPA pending the
completion of printing the document?

A. Xerox coples of an E1S may be filed
with EPA prior to printing only {f the
xsrox coples are simultaneously made
available to other agencies and the
public. Section 1508.9 of the regulations,
which governs EIS filing, specifically
requires Federal agencies to fila EiSs
with EPA no earlier than the EI1S {8
distributed to the public. However, thie
section does not prohibit xaroxing as &
fortm of reproduction and distribution.
When an agency chooses xeroxing as
the reproduction method, the EIS must
bo clear end legible to parmit ease of
rea and ultmate microfiching of the
HS. re color graphs are importaat
to the EIS, they should be reproduced
and dreculated with the xeroxed copy.

29a Q. What response must an agency
provide 10 & comunent on a dreft EIS
which states that the EI1S's methodology
is inadequate or inedequately .
axplained? For example, what leval of
detall must an agency Includa in its
response to ¢ I(Xnﬁh postcard comment
ma such an allegation?

A. Appropriate responses ta
commants are described in Section
1503.4. Normally the responses should
result [n changes in the taxt of the E1S,
not simply & ssparale anawer at the
back of the document. But, in addition,
the agency must stete what (ts response
was, and Uf the agency decides that no
substantive response to & comment {s
necessary, il must explain briefly why.

An agency is not under an obligation
to (saue a lengthy reiteration of its
methodology for any portion of an EIS if
the only comment addressing the
methodology is a simple complaint that
the EIS methodology is Inadequate. But
agencies must respond to comments,
howaver brief, which are specific in
their criticism of agency methodology.

. For example. {f a commantor on an EIS

said that an agency's air quality
dispersion analysis or methodology was
{nadequate, and the agency had
included & discussion of that analysis In
the E1S, little {f anything need be added
in response to such & comment.
However, if the commentor said thet the
dispersion analysis was insdequate
because of its use of a certain
computational technique, or that a
dispersion analysis wao inadequately
explained because computational
techniques were not included or
referenced, then the agency would have
to respond ina gubstantive and
meaningful way (o such a comment.
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If & number of comments are identical
ot very similar, agencies may group the
commenis and prepare 8 single answaer
for ench group. Comments may be
summarized {f they are especially
voluminous. The comments or
summaries must be attached to the EIS
regardless of whether the agency
believes they merit individual
discussion in the body of the final EIS.

20b. Q. How mus! en agency respond
1o a comment on a draft EIS that raises a
new alternative nol previously
considered in the draft EIS?

A. This question might arise in several
possible situations. Firsl, & commentor
on a draft EIS may indicate that there is
a possible alernative which, in the
agency's view, is not a reasonable
alternative. Section 1502.14(a). If that is
the case. the agency must explain why
the commenl does not warrant further
agency response, citing authorities or
reagons that support the agency's .
position and. if appropriate, indicate
those circumstances which would trigger
egency reappraisal or further response.
Section 1533.4(a), For example. a
commentor on a draft EIS on a coal fired
power plant may suggest the alternative
of using synthetic fuel. The agency may
reject the altemative with a brief
discussion (with authorities) of the
unavailability of synthetic fuel within
the time frame necessery to meet the
nieed and purpose of the proposed
facility.

A second possibility is that an agency
may receive a comment indicating that a
particular alternative, while ressonable,
should be modified somewhat, for
example, to achieve certain mitigation
benefits, or for other reasons. If the
modification {s reasonable. the agency
should include a discussion of it in the
fina! EIS. For example, 8 commentor on
a draft EIS on a proposel for a pumped
storage power facility might suggest that
the applicant's proposed alternative
should be enhanced by the addition of
certain reasonable mitigation measures,
including the purchase and setaside of a
wildlile preserve to substitute for the
tract to be destroyed by the project. The
modified alternative including the
additional mitigation measures should
be discussed by the agency in the final

ElS.

A third slightly different possibility is
that a cormment on a draft EIS will raise
an alternative which is a minor
variation of one of the alternstives
discussed in the draft EIS, but this
varistion was not piven any
consideration by the agency. Insuch
case, the agency should develop and
evgluate the new alternative, if it is
reasonable, in the final EIS. If it is
qualitatively within the spectrum of

alternatives that were discussed in the
drafl, @ supplemental draft will not be
needed. For example, 8 commentor on 8
draft EIS {o designate & wilderness area
within a National Forest might  °
reasonably identify a specific tract of
the forest, and urge that it be considered
for designation. If the draft EIS
considered designation of a range of
alternative tracts which encompassed
forest ares of similar quality and
quantity, no supplementa! E15 would
have to be prepared. The agency could
Fulfill its obligation by addressing that
specific alternative in the final EIS.

As another example, an FIS on an
urban housing project may analyze the
alternatives of constructing 2,000, 4,000,
or 8,000 units. A commentor on the draft
EIS migh! urge the consideration of
constructing 5.000 units utilinng a
different configuration of buildings. This
alternative |3 within the spectrum of
alternatives already considered, and.
therefore, could be addressed in the
final E1S,

A fourth possibility {s that &
commentor points oul an alternative
which is not a variation of the proposal
or of any alternative discusaed in the
draft impact statement, and is &
rezsonable alternative that warrants
serious agency response. In such a case,
the agency must jssue a supplemant to
the draft EIS that discusses this new
alternative. For example, a commentor
on a draft EIS on a puclesr powsr plant
might suggest that s reasonable
altemative for meeting the projected
need for power would be through peak
load management and energy
conservetion programs. If the permitting
agency bas falled to consider that
approach in the Draft EIS, and the
approach cannot be dismissed by the
agency as unreasonable, & supplement
to the Draft E1S, which discusses that -~
alternative, must be prepared. (If
paczasary, the same supplement should
also discuss substantial changes in the
proposed action or significant new
drcuu:étabnus::r information. as
req y Section 1502.8(c)(1) of the
Council's regulations.) i

If the new alternative was not raised
by the commentor during scoping, but
could have been, commentors may find
thet they are unpersuasive in their
afforts to have their suggested
alternative analyzed in detail by the
agency. However, if the new altemative
is discovared or developed later, and it
cowld not reasonably have been raised
during the scoping process, then the
agericy must address it in a
supplemental draft EIS. Tha agency is,
tn any case, ultimately responsible for

preparing an edequate EIS that
considers all allernatives,

50. Q. When a cooperating agency
with jurisdiction by law inlends to adopt
@ load agency's EIS and it |s not
satisfied with the adequecy of the
document, may the cooperating agency
adop! only the part of the EIS with
which it s satisfied? 1 50, would a
cooperating agency with jurisdiction by
law have to prepare a separale EIS or
E1S supplement covering the areas of
disagreement with the lead agency?

A. Generally, o cooperating agency
may adopt a lead agency's EIS without
recirculating it if it concludes that its
NEPA requirements end its comments
and suggestions have been satisfied.
Section 1508.3(a), (c). U necessary. 8
cooperating agency may adop! only @
portion of the lesd agency's EIS and
may reject tha .- of the EIS with
which it disa:,. es, stating publicly why
it did so. Section 1508.3{a).

A cooperating agency with
furisidiction by law (e.g., an agency with
independent legal responsibilities with
respect to the proposal) has an
independent legal obligation to comply
with NEPA, Therefore, if the cooperaling
agency determines that the EIS is wrong
or inadequate, {1 must prepare &
supplement to the E1S, replacing or
adding any needed nformation. and
must circulate the supplement as & draft
for public and agency review and
comment. A final supplemental EIS
would be required befare the agency
could take action. The adopted portions
of the lead agency EIS should be
circulated with the supplement. Section
1508.3(b). A cooperating ugency with
furisdiction by law will have to prepare
{ts own Record of Decision for {ts action,
in which {t must explain how 1t reached
its conclusions. Bach agency should

jain how und why its conclusions

er, if that {s the case, from those of
other agenties which issued their
Racords of Decision sarlier.

An agency that did not cooperate in
preparation of an EIS may slso adopt an
EIS or portion thereof. But this would
arise only in rare instences, because an
egency adopting an EIS for use In its
own decision normally would have been
a cooperating agency. If the proposed
action for which the EIS was prepared is
substantially the same as the proposed
sction of the adopting agency, the ELS
may be adopted as long as it is
recirculated as & final £15 and the
agency announces what it s doing. This
would be followed by the 30-day review
period and {ssuance of a Record of
Decision by the adopting agency. If the
proposed action by the adopting agency
is not substantially the same as that In

e e e
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the EIS (... If an EIS on one action is
being adapled for use in & decision on
another action). the EIS would be
treated as a draft and circulated for the
normal public comment period and other
procedures. Section 1508.3({b),

31a. Q. Do the Councll's NEPA
regulations apply to independent
regulalory agencies like the Federal
Energy Regulatory Commission (FERC)
and the Nuclear Regulatory
Commission?

A. The stetutory requiraments of
NEPA's Section 102 apply to “all
agencies of the [ederal govemment.”
The NEPA regulations inplement the
procedural provisions of NEPA as set
{orth in NEPA's Section 102(2) for all
agencies of the federal government. The
NEPA regulatinns apply to independent
regulatory agencies, however, they do
not direct independent regulatory
agencies or other agencies to make
decisions in any partcular way orina
way inconsistent with an agency's
statutory charter, Sections 1500.3, 1500.8,
1507.1. and 1507.3.

21b. Q. Can an Executive Branch
agency like the Department of the
Interior adopt an EIS prepared by an
independent regulatory agency such as
FERC?

A If an independent requlatory
agency such as FERC has prepared an
EIS in connection with its approval of &
proposed project. an Executive Branch
agency (e.g.. the Bureau of Land
Management in the Department of the
lnterior) may. ln accordance with
Section 1506.3, adop! the El5 or »
portion thereof for its usa in consldering
the same proposal ln such a case the
E1S musL to the satisfaction of tha
adopting agency, mee! the standards for
an adequate statement under the NEPA
regulations (including scope and quality
of analysis of alternatives) and must
satisfy the ndopting agency's commants
and suggestions. If the independent
regulatory agency fails to comply with
the NEPA regulstions, the cooperating or
adopting agency may find that it s
unable to adopt the EIS, thus forcing the
preparation of a new EIS or EIS
Supplement for the same action. The
NEPA regulations were made applicable
to all federal agencies in order (o avoid
this resull. and to achieve uniform
application and efficiency of the NEPA
procass.

32 Q. Under what drcumstances do
old EISs have to be supplemenied beforu
taking action on a proposal?

A As a rule of thumb, if the proposal
has not yet been unplemented. or if the
EIS concerns an ongoing program. ElSe
that are more than 5 years old should be
carelully reexamined 1o delermine Ul the

crileria In Section 1502.9 compel

prel}n ration of an EIS supplement,

. Ll an agency has made & substantial
change |n a proposed action that is
televant to environmental concerns, or if
there are significant new circumstances
or information relevant to
environmental concerns and bearing on
the proposed action or its impacts, 8
supplemental E1S must be prepared for .
an old EIS s0 that the agency has the
bes! possible information o make any
necessary substantive changes in it
declsions regarding the proposal.
Section 1502.9{(¢c). '

u‘:S:u. Q wc‘{alen must 8 n{;rnl of an

{eragency disagreement be made to
the Council?

A. The Council's referral procedure is
& pre-decision referral process for
interagency disagreements, Henca,
Section 1504.3 requires that a referring
agency must deliver its referral lo the
Councl not later than 25 days after
publication by EPA of notice that the
final E1S is available (unless the laad
agency grants an extension of time
under Section 1504.3(b)). :

33b. Q. May a relerral be made after
this lssuance of a Record of Declsion?

A. No, except {or cases whars
agencies provide an (ntemal appeal

rocedure which permits simultaneous

ling of the fina} E1S and the record of
decision (ROD). Section 1508.10(b)(2).
Otherwise, as stated ebova, the procass
is & pre-decision referral process.
Referrals must be made within 25 days
after the notice of availability of the
final E1S, whereas the final decision
(ROD) may not be made or fled until
afier 30 days from the notice of
availability of the EIS. Sections
1504.3(b}. 1508.10(b). Ul a land agency
bas gmud an extansion of time for
another agency o take action on a
referral, the ROD may not be lasued
until the extension has expired

3a. Q. Must Records of Declsion
{RODs) be made public? How should
they be made svailable?

A. Under the regulations, agencies
must prepare a “‘concise public record of
decision,” which contains the alaments
specified in Section 1508.2. This public
record may be integrated into any other
decision record prepared by the agency,
or It may be separats If decision
documents are not normally madas
public. The Record of Decision is
intended by the Councl] to be an’
snvironmental documant {even though it
{s not exphcily mentioned in the
definition of “environmental document”
in Section 1508.10). Therefore, It must ba
made availabla to the public through
appropriate public notice as required by
Section 1508.8{b}. However, there is no
specific requiremant for publication of
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the ROD itsell, either in the Foderal
Ragister or elsewhers.

s4b, Q. May the summury section in
the final Environmental impact
Staternent subslitute for ar constitute an
agency's Record of Decision?

A. No. An environmental impact
statement is supposed to Inform the
decisionmaker before the decision s
made. Sections 1502.1, 1505.2. The
Councll's regulations provide for a 30-
day period after notice is published that
the final EI5 has been filed with EPA
before the agency may lake final action.
During that period. In addition to the
agency's own internal final review. the
public and other agencies can comment
oo the final EIS prior to the agency's
final sction on the proposal. In addition,
the Council's regulations make clear that
the requirements {or the summary in an
EIS are not the same as the
requirements for 8 ROD, Sections
150212 and 1505.2.

s4c. Q. What provisions should
Records of Decision contain pertaining
to mitigation and monitoring?

A. Lead agencies “shall include
appropriste conditions [including
mitigation measurzs and monilonng and
enforcement programs) in grants,
permits or other approvals” and shall
“condition funding of actions on
mitigation.” Section 1505.3. Any such
measures that are adopted must be
explained and committed in the ROD.

The reasonable elternative mitigation
measures and monitoring programs
should have been addressed in the draft

. and fnal EIS. The discussion of

mitigation and monitoring in & Record of
Decision must be more detalled than a
eneral statement that mitigation is

ing required, but not so detnlled as to
duplicate discussion of mitigation in the
E1S. The Record of Decision should
contain a concise summary
identification of the miligation measures
which the agency has committed itself
to adopt. .

The Record of Decision must also
state whether all practicable mitigation
measuwres have been adopted, and if not,
why not. Section 1505.2(c). The Record
of Decision must identify the mitigation
measures and monitoring and
enforcement programs that have been
selected and plainly indicate that they
are adopted as part of the agency's
decision. If the proposed action is the
fasuance af a permit or other approval,
the specific details of the mitigation
measures shall then be included as
appropnate conditions in whatever
grants, permits, funding or other
approvals are being made by the federal
agency. Section 1505.3 (a), (b). If the
proposal is to be carried oul by the
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federal agency itself, the Record of three defined Yimctions. (1) It hriefly ¢ determination whather Lo prepare an
Decislon should delineste the mitigation  provides sufficient evidence and Bs?

and monitoring measures {n suflicient .
detail to constitute an enforceable
commilment, or incorporate by reference
the portions of the EIS that do so.

s4d. Q. What s the enforceabllity of a
Record of Decision? .

A. Pursuant to generally recognized
principles of federal administrative law,

agencies will be held accountable for
preparing Records of Decision that
conform 1o the declsions actually made
and for carrying out the actions set forth
{n the Records of Decision. This [s based
on the principle that an agency must
comply with its own decisons and
regulations once they are adopted. Thus,
the terms of a Record of Decision are
enforceable by agencies and private
parties. A Record of Decision can be
used lo compe! compliance with or
execution of the mitigation measures
identified therein,

35. Q. How long should the NEPA
process lake to complete?

A. When an EIS (s required, the
process obviously will take longer than
when an EA is the only document
prepared. But the Council's NEPA
regulations encourage streamlined
review, adoption of desdlines,
elimination of duplicative work, eliciting
suggested alternatives and other
comments eerly through scoping.
cooperstion among agencies, and
consultation with applicants during
project planning. The Council has
edvised agencies that under the new
NEPA regulations even large complax
energy projects would require only
about 12 months for the completion of
the entire EIS process. For most major
actions, this period {s well within the
planning time that is nesded in any
event, apart from NEPA.

The time required for the preparation
of program E1Ss may be greater. The
Council also es that some
projects will entail difficult joag-term
planning and/or the acquiaition of
certain data which of necessity will
require more time for the preparatian of
the EIS. Indeed. some proposals should
be given more time for the thoughtful
preparstion of an EIS and development
of 8 decision which fulfills NEPA's
substantive goals.

For cases in which only an
environmental assessmen! will be
prepared, the NEPA process should take
no more than 3 months, and (o many
cases substantially less, as part of the
normal analysis and approval process
for the action.

3. Q. How long and detailed must
an environmental assessment (EA) be?

A. The environmenta! assessment is @
ctonciss public document which bas

analysis for determining whether to
prepare an EIS: (2) {1 alds an agency's
compliance with NEPA when no EIS ls
necessary, l.e. it belps to identify better
slternatives and mitigation measures;
and (3) It fecilitates preparation of an
EIS when one is necessary. Section

» 1308.9(a).

Since the £A {5 8 concise document, it
should not contaln lang descriptions or
detalled data which the agency may
have gathered. Rather, it should contain
8 briefl discussion of the need for the
proposal, alternatives to the proposal,
the environmental impacts o?lhc
Empoued sction and alternatives, and &

* listof agencies and parsons consulted.
Section 1508.9(b).

While the regulations do not contain

page limits for EA's, the Council has

enerally advised agencies to keep the
ength of EAs o not more than
approximately 10~18 peges. Some
agencies expressly provide page
guidelines (e.g. 10-15 pages in the case
of the Army Corps). To avoid andue
length, the EA may (ncorporate by
reference background data to support its
concise discussion of the proposal and
relevant (ssues.

38b. Q. Under what circurnstances is &
e vnas avokd

encies should a prvparing
lengthy EAs except in unusual cases,
where a proposal is so complex that &
concise document cannot meet the goals
of Section 1508.9 and where it is
extremely difficult to determine whether
the proposal could have significant
environmenta) effects. Ln most cases,
bowever, & lengthy EA indicstes that an

EIS {s needed.

37u. Q. What ig the leve! of detall of

K&T‘aﬁron that must be included in @
of no significant lmpact

(FONSI)? P

A. The FONSI {3 s document ta which
the agency briefly explains the reasons
why an action will not bave & significant
offect on the human environment and,
therefore, why an EI1S will not be
prepared. Section 1508.13. The finding
ltself need not be detelled. but must
succinctly state the reasons for deciding
that the action will have no significant
enviranmentsl sffects, and, if relevant,
must show which factors ware waighied
most beavily in the determination. In
addition to this stalement, tha FONSI
must include, summarizs, or attsch and
incorporate by refersnca, the
environmental assesament,
* 37b. Q. What are the critaria for
deciding whether a FONSI should be
made avallabls for public review for 30
days before the agency's final

A. Public review Is necessary, for
example, (a) If the proposal is &
borderline case, Le, when there (s a
reasonable argument for preparation of
an EIS; (b) {f It {s an unusuel case, & new
kind of action, or a precedent setting
case such as @ first [ntrusion of even @
minor development into @ pristine ares;
{c) when there is aither sclentific ot .
public controversy over the proposal; or
(d) when it involves a proposal which is
or i closely similar to one which
normally requires preparation of an EIS,
Bections 1501.4(e)(2), 1508.27. Agencies
also must allow a period of public
review of the FONSI if the propaosed
sction would be located in a floodplain
or wetland. E.O. 11888, Sec. 2{a)(4); E.O.
11890, Sec. 2(b).

33 Q. Must (EAs) and FONSIs be
zdeypubhc? 1f 80, bow should this be

ne

A. Yeu, they must be available to the
public. Section 1508.8 requires agencies
{0 lovolve the public ln Lmplementing
their NEPA procedires, and this
tncludes public involvement in the
preparation of EAs and FONSIs, These
are public “anvironmental documents™
under Section 1508.8(b), and, therefore,
sgencies mus! give public notice of their
availability, A combination of methods
may be used 10 give notice, and the
methods should be tailored to the needs
of particular cases. Thus, a Federal
Registar notics of avallability of the

documents, coupled with notices in
nationa! publications and mailed to
{nterested national groups might be
appropriate for proposals that are
nationsl in scopa. Local newspaper
potices may be more appropriate for
regional or site-specific proposals.

The objective, bowaver, is to notify all
Interestad or affected If this is
pot baing achieved. than the methods
should be reevaluated and changed.
Repeated failure to reach the (nterested
or affected public would be interpreted
ao & violation of the regulations.

3. Q. Can an EA and FONSI be used
to impose enforceable mitigation
measures, monitoring programs, or other
requirements, evan though there is no
requiremant in the regulations in such
cases for & formal Record of Declsion?

A Yes. ln cases whers an
sovironmental sssesament is the
appropriata environmental document,
there still may be mitigation measures or
alternatives that would be deslirable to
consider and adop! even though the
impacte of the proposal will not be
“significant.” In such cases, the EA
should include s discussion of these
measures or slternatives to “assist
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agency planning and decislonmaking”
end 1o "aid an agency's compliance with
(NEPA| when no environmental (mpact
otalement {3 necessary,” Section

[1501.3(b), 1508.%(a)(2). The appropriate

mitigation measures can be imposed se
enforceable permit conditions, or
adopted as part of the agency final
decialon (n the same manner mitigation
measures are adopled (o the formal
Record of Declsion that {s required in
EIS cases.

40. Q. Uf an environmenta! essessment
indicates that the environmental effects
of a proposal are significant but that,
with mitigation, those effects may be
reduced lo less than significant levels,
may the agency make a finding of no
significant impact rather than prepare
an E1S7 I that a legitimate functicn of
an EA and scoping?

A. Mitigation measures may be relied
uponSo make a finding of no l?n.lﬂunt
impact only If they are imposed by
statute or regulation, or submitted by an
applicant or agency a8 part of the
original proposal. As & genera! rule, the
regulations contemplate that agencles
should use a broad approach In defining
significance and should not rely on the
possibility of mitigetion as an excuse to
avoid the EIS requirement. Sections
1506.8, 1508.27,

I o proposal appears to have adverse
effects which would be significant, and
certsin mitigation measures are than
developed during the scoping or EA
stages, the exislence of such possible
mitigation does nol obviate the need for
an EIS. Therefore, If scoping or the EA
identifies certain mitigation possibilities
withou! sltering the nature of the overall
proposal itsell, the agency should
continue the EIS process and submit the

roposal, and the potential mitigation,

or public and agency review and
comment. This ls essential 1o enaure that
the final decision (s based on all the
relevant factors and that the full NEPA
process will result (n enforcaable
mitigetion measurws trough the Record
of Decislon.

In some (nstances, where the proposal
itselfl so Integrates mitigation from the

that it is impossible to dafine
the proposal without including the
mitigation. the agency may then rely on
the mitigation measures ln determining
that the oversll effects would not ba
significant (e.g where an epplication for
a permit for & small hydro dam Is based
on a binding commitment to bulld fish
ladders, to permit adequate down
stream {low, and to replace any lost
wetlanda, wildlife habitat and
recreational potentisl). In those
instances. agencies should make the
FONS! and EA available for 30 days of

public comment before taking action,
Section 1501.4(e)(2).

Sirilarly, scoping may result In @
redeflnition of the entire project, as a
result of mitigation proposals. In that
case, the agency may alter its previous
decision to do an EIS, s long as the
agency or applicant resubmits the entire
proposal and tha EA and FONS! are
available for 30 days of review and
comment. One example of this would be
where the ¢ize snd location of @
proposed industrial park are changed to
avoid affecting & nearby watland area.
17X Dor. 114724 Flied 3-30-01. &ret s
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DEPARTMENT OF TRANSPORTATION

National Highway Tratfic Satety
Administration

49 CFR Part 831
(Dockat Mo, LVM 77-0%; Notioe 8]

Passenger Automobile Average Fuel
Economy Standards; Exemption From

-Aversge Fuel Economy Standards

AQENCY: National Highway Traffic
Safety Administration, Department of
Transportation.

AcTion Final decdsion to grant

sxemption from fuel sconomy
standards,

suMARY: This notics exempta
Excalibur Automoblle Corporstion
(Excalibur) from the generally
applicable average fuel economy
standards of 19.0 miles per gallon (mpg)
and 20.0 mpg for 1879 and 1980 modal
year passenger automobiles,
respectively, and establishes alternative
standards, The alternative standards are
11.5 mpg (n the 1878 mode! year and 10.2
mpg ln the 1880 model year,

aTEs The exemptions and slternative
standards set forth In this notica apply
in the 1879 and 1980 modal year.

POR PURTHIR ROPORMATION CONTALT:
Robert Mercurs, Office of Automotive
Fuel Economy Standartis, National
Highway Traflic Safety Adminlatrstion,
400 Seventh Street SW. Washington,
D.C. 20500 (202-735-$384 -
SUPPLIMINTARY MFOAMATIONE The
Notional Highway Traffic Safety
Administration (NHTSA) {s exemp
Excslibur from the gensrally applicable
average fuel economy standards for the
1879 and 1580 mode! year and
establishing altemative standards
applicable to that company in those
model years. This exemption (s (ssued
under the authority of section 502(c) of
the Motor Vehicle lnformation and Cost
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Savings Act, as amanded (the Act) (18
U.8.C. 2002(c)). Section %02{c) provides
tha! & manufacturer of passenger
automoblles that manufactures fewer
than 10,000 passenger automobiles
ennuaily may be exempted from the
geuerally applicable average fuel -
sconomy standerd for u particular
mode] year If that standard (s greater
than the low volume manufacturer's
maximum {easible lvon?c fuel economy
and Uf the NHTSA establishes an
alternative standard applicable to that
manufacturer af Lhe low volums
manufacturer's maximum feasibla
average fuel economy. Section 502{e) of
the Act (13 U.S.C. 2002(e)) requlires the
NHTSA to considan ‘

(1) Technological feasibility;

(2) Economic practicabllity;

(3) The sHect of other Federal motor
vehicle standards on fuel economy; and

{€) The need of the Natlon to conserve
enargy.

This final rule was preceded by &
notice announcing the NHTSA's
proposed decision to grant an exemption
to Excalibur for the 1679 and 1880 model
years (65 FR 50843, July 31, 1580), No
comments were received during the 45-
day comment period,

Based on (s conclusions that it is not
technologically feasible and
economically practicable for Excalibur
to mprove the fue! sconomy of its 1679
and 1580 model yeur sutomoblles ebove
an aversge of 11.8 and 162 m
respectively, that other Fede
automobile standards did not affect
achlevable fuel economy bayond the
extent considered in this analysis, and
tha! the national effort to conserve
energy will ba negligibly effected by the
granting of the requested axemptions,
this agency concludes thet the maximum
foasible average fuel economy for .
Excalibur in the 1679 and 1680 modsl
years is 11.8 mpg and 162 mpg.
respectively, Therefors, NHTSA (s
exempting Excalibur from the generally
applicable standards and s establishing
allernative standards of 11,3 mpg for the
1679 mode! yeer and 16.2 mpg for the
1880 modu! year.

In consideration of the foregoing, 49
CFR Part 331 [f" amended by revising
§ 831.5(b)(5) to read an follows:

§ 5318 Ryel sconomy standarda

[ ° [} ® L]

{b) The following manufacturers shall -

comply with the fuel economy standards
indicated below for the specified model

years:
. . ° . ®

(3) Excalibur Automoblle Corporation.

JUTEPS 7 ¥ LY X
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Fnvironmental Assessment



STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
450 JAMES ROBERTSON PARKWAY
NASHVILLE, TENNESSEE 37219

MEMORANDUM

TO: FRANK J. SCANLON
Deputy Attorney General

FROM: R. TIM WURZ
Assistant Attorney General

DATE: November 15, 1985

RE: MRS Environmental Assesasment

-_—-—--u——-an—-—-n-————————--—-————--n——-._—-—--—---—--——-—-———-_

SUMMARY

The Environmental Assessment that is to accompany a
DOE proposal to Congress for an MRS facility must adhere to
certain strict guidelines. Those guidelines, found in the
Nuclear Waste Policy Act (NWPA), 42 U,S.C. § 10101 et seq.,
and in regulations promulgated by the Council on
Environmental Quality (CEQ), 40 C.F.R. Part 1508.9, have not
been adequately followed in this instance.

DISCUSSION OF THE LAW

The NWPA provides that the Environmental Assessment
(EA) prepared for the MRS proposal "shall be based upon
available information regarding.alternative technologies for
the storage of spent nuclear fuel and high-level radioactive
waste." L42 U.S.C. § 10161(e)(1). In addition, 40 C.F.R.
Part 1508.9(b) requires that an EA include, inter alia,
discussions of alternatives to the proposed action and of
the environmental impacts of these alternatives.

LEGAL AND STATUTORY DEFICIENCIES OF EA

My examination of the EA has revealed three (3)
substantive deficiencies in the draft EA prepared by DOE.
The most glaring and serious omission involves the failure
of DOE to provide a meaningful discussion of the interim
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storage facility concept and the relative advantages and
disadvantages of such an alternative. Rather, the EA
dismisses the concept with the cursory statement, "Federal
Interim Storage would not significantly affect the com-
parison of system performance with and without an MRS faci-
lity in any case." Draft EA, Part I, p. 1.1.11, I believe
that a more detailed discussion of interim storage should be
included in the EA.

The interim storage program is specifically
discussed in the NWPA in §§ 10151-10157. The existence of a
potential alternative to an integrated MRS-repository system
is therefore easily discoverable and could be subjected to
quantifiable analysis. Contrary to DOE's conclusion, it
appears to me that use of federal interim storage until a
final repository is prepared to receive spent fuel would
"significantly affect the comparison of system performance
with and without an MRS facility." Such an alternative pro-
position should be discussed in detail in the EA since no
further consideration of the need for an MRS will be con-
sidered after congressional review of the proposal. 42
U.S.C. § 10161(e)(2).

A second deficliency of the draft EA involves the
inadequate discussion of the socio-economic impacts of the
proposed MRS facility. The draft EA contains no serious
mention of adverse demographic and socio-economic results
flowing from location of an MRS within a given community.
Rather, DOE's discussion focuses on various problems or con-
cerns resulting from an influx of people and caplital into
the communities surrounding the MRS. DOE has failed to
address issues that would be raised by emigration of a large
percentage of citizens who do not view the MRS as a benevo-
lent neighbor, by drastic decreases in land value in the
area, and by other related problems. Such issues need to be
addressed if the possible impacts of the construction and
operation of an MRS are to be properly assessed.

Finally, the draft EA perfunctorily dismisses
potential environmental conflicts of the three (3) Tennessee
sites with protected areas. 1In discussing the air quality
impacts of construction of the facilitles on Class I areas,
DOE concluded, "The Oak Ridge site is 30 miles from a

D-2
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Class I area. Aotivities at the site are not expeoted to
have measurable effeots on this or any Class I area." Draft
EA, Part 2, p. 2.3.73. Additionally, in disoussing the
Hartsville site, DOE states, "The Hartsville site is __
miles (__ km) from a Class I area. MRS faoility construc-
tion is not expeoted to have measurable affeots on this or
any Class I area." Draft EA, Part 2, p., 2.3.92. No further
analysis or study is mentioned.

By oontrast, in its Monitored Retrievable Storage
Program Briefing Package of July 9, 1985, the Office of
Civilian Radlocactive Waste Management (OCRWM) reported DOE's
decision not to study placement of the MRS at a DOE-owned
location in Paducah, Kentucky. The Paducah site was elimi-~
nated "because of potential land use and environmental
considerations.” Briefing Package, p. 119. The three (3)
Tennessee Sites are also extremely close to protected
Class I land areas. DOE has failed, however, to explain why
the concerns that resulted in elimination of the Kentuoky
site from consideration need not even be discussed in rela-
tion to the Tennessee sites.

OTHER COMMENTS AND QUESTIONS

Other statements and conclusions made by DOE in the
draft EA have raised certain questions. On page 1.1.12 of
Part I of the EA, DOFE states that fuel from western reactors
will be shipped directly to the final deep geologic reposi-
tory. Since the facilities at the repository will have
capabilities to process and/or consolidate spent nuclear
fuel, wouldn't it be economically and environmentally
feasible to perform all funotions for storage at the reposi-
tory? The EA does not adequately address this question.

On page 1.2.11 of Part I, DOE officials conclude
that "[t]lhe estimated cost of spent fuel transportation
would be relatively insensitive to whether an MRS facility
is included in the waste management system." DOE has empha-
sized the transportation benefits of an integrated
MRS-repository disposal system in its push for MRS authori-
zation, If, however, the costs of the transportation of the
spent fuel will remain relatively equal with or without an
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MRS, would not the total environmental impaat be lessened by
performing MRS funotions at either the reaoctor sites or at
the permanent repository? Also, if fthe transportation bene-
fits from an MRS are not as great as originally envisioned,
is the MRS idea still a good one? The EA appears to lgnore
the significance of a lesser transportation benefit,

On page 1.2.39 of Part I of the draft EA, DOE
reports, "The largest contribution to unit radiologlocal dose
would be from transporting fuel in truocks. Therefore, the
largest potential for reducing dose would result from using
larger truck or rail casks rather than legal-welght truck
casks where possible." If the largest dose of radiation
will result from truck transportiiag of fuel, it appears that
choosing to truok spent fuel from the eastern United States
to an MRS will have a relatively signiflicant radiological
effeat. Would not that effect be mitigated by consolidating
spent fuel rods at the reaoctor sites and transporting them
by rail in large casks to the repository? The EA falls to
provide significant analysis or consideration of this alter-
native to DOE's proposed plan.

Finally, on pages 2.3.127-2.3.130 of the draft EA,
DOE discusses the "Relative Advantages and Disadvantages of
the Six 3ite-Design Combinations." The document analyzes
eight factors to emphasize the relative strengths or
weaknesses of the prospective sites. In no instance did the
DOE-preferred Clinch River Breeder Reactor site have a sole
advantage over the other proposed sites. In faot, the
Hartsville site seems, from the EA discussion, to have more
advantages that the other locations. Why, then, has the
Clinch River gite been selected as the preferred location
for an MRS? Was the lack of potential community opposition
an overriding factor?

CONCLUSION

The draft EA prepared by DOE has examined some of
the potential environmental impacts of an MRS. The docu-
ment, however, ls statutorily deficient in its dlscussions
of possible alternative technologies for transportation and
storage of nuclear waste. Suoh analysis should be mandated
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beocause the environmental impaot statement (EIS) prepared
after MRS authorization need not consider any alternatives
to the facllity design approved by Congress. The EA, there-
fore, is the only dooument in whioh an extensive study and
comparison of alternatives ocan be undertaken. DOE should be
required to perform the in-depth analysis of alternative
technologlies that 1s required to insure that the nation's
best interests are served by authorization of an MRS,
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