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INTRODUCTION

During Earl Warren's tenure as Chief Justice, no Supreme

Court decisions caused more controversy than those expanding or

clarifying the rights of persons under investigation for or accused

of crime. In the following report we have attempted briefly to

summarize the holdings of those cases decided from 1953 until the

end of the Supreme Court term in 1969, which appear to be the most

significant ones relating to criminal procedure. They have been

arranged chronologically in eight categories covering the rights

of the suspect or criminal defendant (and corresponding limitations

on police and other law enforcement officials) during the investigatory

stages prior to and after arrest (I. Searches and Seizures; II. Confessions;

III. Right to Counsel), during the trial itself (IV. Right Against

Self-Incrimination; V. Fair Trial Requirements), and after trial, with

regard to sentencing and appeal procedures (VI. Cruel and Unusual

Punishment; VII. Habeas Corpus Requirements; VIII. Double Jeopardy).

Many cases will touch upon more than one of such areas, but we have

attempted to classify them according to the most significant holding.

As indicated above, these cases involve only procedural matters; they

do not include cases which consider only questions of substantive law

(eag. the application or constitutionality of specific criminal statutes).
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The very brief description of each such case does not

purport to provide more than an outline of the controversy involved

and of the holding. It does not include reference to dissenting or

concurring opinions, if any, and is limited to analysis of only the

most significant issues resolved by the decision. This report,

therefore, is designed primarily to identify cases of possible

interest in this area and thus facilitate a more detailed study,

if desired.
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CRIMINAL PROCEDURE: BRIEF SUMMARIES OF MAJOR DECISIONS OF THE "WARREN
COURT" RELATING TO THE RIGHTS OF PERSONS ACCUSED OF CRIME

I. SEARCHES AND SEIZURES

Silverman v. United States, 365 U.S. 505 (1961)

Held: Use in federal district court of incriminating conversations

overheard by means of an electronic listening device pushed through the

party wall of an adjoining house should not have been admitted in evidence

as such eavesdropping was accomplished by means of an unauthorized physical

penetration into premises occupied by petitioners, which violated their

rights under the Fourth Amendment.

Chapman v. United States, 365 U.S. 610 (1961)

Held: Fourth Amendment bars use in federal bootlegging prosecution,

of evidence obtained by federal officers summoned by state police to assist

in the search of a rented home that police and the landlord had entered

without a warrant after the landlord detected the odor of whiskey mash

emanating from premises.
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LRS -2

Mapp v. Ohio, 367 U.S. 643 (1961)

Held: All evidence obtained by searches and seizures in

violation of the Fourth Amendment of the Federal Constitution is inadmissible

in state as well as federal criminal trials. Overrules Wolf v. Colorado,

338 U.S. 25 (1949) which held that in a State trial the Fourteenth

Amendment does not forbid the admission of evidence obtained by an

unreasonable search and seizure. Fourth Amendment enforceable against

the States through the Due Process Clause of the Fourteenth Amendment.

Wong Sun v. United States, 371 U.S. 471 (1963)

Held: The Federal Government may not use incriminating

declarations made by a narcotics suspect after agents had

unlawfully entered his bedroom and arrested him or narcotics seized

in another's premises as a result of such declarations as these statements

and evidence seized thereby were fruits of an unlawful arrest and should

be excluded from evidence. Judgment against appellant reversed and

case remanded. (5-4)

Ker v. California, 374 U.S. 23 (1963)

Held: State searches and seizures are to be judged by the

same constitutional standards as Federal searches and seizures. To be

admissible, in the absence of a warrant, the evidence must be the product

of a search incident to a lawful arrest. The lawfulness of the arrest
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must be based on probable cause which exists when facts and circumstances

within the arresting officer's knowledge and of which he had reasonable

information are sufficient to warrant a man of reasonable caution in

the belief that an offense is being committed or has been committed.

Agilar v. Texas, 378 U.S. 108 (1964)

Held: Although an affidavit supporting a search warrant may be

based on hearsay information and need not reflect the direct personal

observations of the affiant, the magistrate must be informed of some of

the underlying circumstances relied on by the person providing the

information and some of the underlying circumstances from which the

affiant concluded that the informant, whose identity was not disclosed,

was creditable or his information reliable. This standard of reasonableness

for obtaining a search warrant is the same under the Fourth and Fourteenth

Amendment. Therefore, heroin, found during search authorized by warrant

issued upon affidavit of local police that they had received "reliable

information from a credible person and do believe that heroin...[is]

being kept at the above described premises," may not be admitted as

evidence where there was no further information as to the identity of

the informant or the reliability of the information.
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Linkletter v. Walker, 381 U.S. 618 (1965)

Held: The exclusionary rule of Map v. Ohio, supra, is not

effective retrospectively. The primary purpose of Mapp was the enforcement

of the Fourth Amendment through the inclusion of the exclusionary

rule within its rights, and this purpose would not be advanced by

making the rule retroactive.

Lewis v. United States, 385 U.S. 286 (1966)

Held: The Government's use of decoys and undercover agents is

not per se unlawful but the particular circumstances of each case

govern the admissibility of evidence obtained through deception.

Where narcotics operations are conducted in a home, the home is turned

into "a commercial center" entitled to no greater sanction than sales

in a store, garage, or on the street. Therefore, the Fourth Amendment's

right of privacy which protects a home has no application in this case.

Hoffa v. United States, 385 U.S. 293 (1966)

Held: The Fourth Amendment does not protect "a wrongdoer's

misplaced belief that a person to whom he voluntarily confides his

wrongdoing [who was actually a paid government informer] will not

reveal it."
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Osborn v. United States, 385 U.S. 323 (1966)

Held: Evidence obtained through electronic surveillance is

admissible in a federal criminal trial where a search warrant for

use of the electronic recording device was first obtained. Here the

"antecedent justification before a magistrate that is central to the

Fourth Amendment as a precondition of lawful electronic surveillance"

was met.

Schmerber v. California, 385 U.S. 757 (1966)

Held: In view of the substantial interests in privacy involved

and protected by the Fourth Amendment, petitioner's right to be free

of unreasonable searches and seizures applied to withdrawal of his

blood, but there was no violation of that right in this case as the

police had probable cause to make an arrest and to require petitioner

to submit to a blood test to determine the alcohol content of his

blood, there was insufficient time to obtain a search warrant, and

the test was conducted in a reasonable manner. Conviction affirmed

(5-4)-.

Warden v. Hayden, 387 U.S. 294 (1967)

Held: The "mere evidence" rule, that provided a distinction

between merely evidentiary materials which could not be seized either

under the authority of a search warrant or during the course of a
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search incident to arrest, and those objects which could be validly

seized including the instrumentalities and means by which a crime

is committed, the fruits of the crime, and property the possession

of which is a crime, is overruled. The principal object of the

Fourth Amendment has now been recognized as the protection of privacy

rather than property. The new test for seizure of property pursuant

to a lawful search is now "probable cause", i.e. whether "the evidence

sought will aid in a particular apprehension or conviction."

Camara v. Municipal Court of San Francisco, 387 U.S. 523 (1967)

Held: A search of private property without proper consent or

without a valid search warrant is unreasonable except in certain

carefully defined cases involving emergency situations in which the

obtaining of a search warrant is not possible in time to abate a

threat to the public health or welfare. The need to search must,

in each case be balanced against the invasion of privacy which the

search entails. In the present case, since there was no emergency,

building inspectors who suspected a violation of the housing code

would be required to obtain a search warrant upon petitioner's refusal

to permit them entry.

0 a
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Berger v. New York, 388 U.S. 41 (1967)

Held: The New York eavesdrop statute is too broad in that it

authorizes eavesdropping without requiring belief that any particular

offense has been or is being committed, does not require the conver-

sations sought to be particularly described, places no termination

date on the eavesdrop once the conversation sought is seized but

leaves it to the officer's discretion, authorizes a series of searches

and seizures pursuant to a single showing of probable cause, does not

provide for a return on the warrant thus leaving full discretion in

the officer as to the use of seized conversations of innocent as well

as guilty parties, and avoids prompt execution. The statute there-

fore caused a trespassory intrusion into a constitutionally protected

area and is therefore in violation of the Fourth and Fourteenth Amend-

ments; conversations are included within the protection of the Fourth

Amendment and the use of electronic devices to capture them is a

"search" within the meaning of that Amendment.

Katz v. United States, 389 U.S. 347 (1967)

Held: Evidence secured by FBI agents with an electronic

eavesdropping device on the top of a public telephone booth without a

search warrant is inadmissible in a Federal Court as the seizure of
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such evidence violated Fourth Amendment protections. The trespass

doctrine of Olmstead v. United States, 277 U.S. 438 (1928), which

made actual intrusion into a constitutionally protected area necessary

to violate Fourth Amendment protection is overruled.

Bumper v. North Carolina, 391 U.S. 543 (1968)

Held: A search cannot be sustained under the Fourth and Fourteenth

Amendments on the basis of consent granted only after the state official

conducting the search had untruthfully asserted that he possessed a

warrant, There can be no consent in such a situation "instinct with

coercion," and evidence seized during such search is not admissible

in the subsequent trial.

Terry v. Ohio, 392 U.S. 1 (1968)

Held: Where a reasonably prudent officer is warranted in the

circumstances of a given case in believing that his safety or that of

others is endangered, he may make a reasonable search for weapons of

the person believed by him to be armed and dangerous regardless of

whether he has probable cause to arrest that individual for crime or

the absolute certainty that the individual is armed. The Fourth

Amendment applies to "stop and frisk" procedures and the reasonableness

of any particular search or seizure must be assessed in light of the

I po -,'I p NOR, t" W-W.MIM ."." -- .1- - l - I 111 11
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particular circumstances against the standard whether a man of

reasonable caution is warranted in believing that the action taken was

appropriate. In this case the officer's protective seizure of peti-

tioner and his companions and the limited search which he made were

reasonable (as the actions of the petitioner and his companions were

consistent with the officer's hypothesis that they were contemplating

a daylight robbery and were armed), both at their inception and as

conducted.

Sibron v. New York, 392 U.S. 40 (1968)

Held: Patrolman who observed person in company of known narcotics

addicts but had no reason to believe suspect was armed and dangerous

violated Fourth Amendment by placing his hand in suspect's pocket

and recovering envelope containing heroin and the heroin is therefore

inadmissible at trial. In companion case, off-duty policeman's

arrest on probable cause of a suspected burglar in the policeman's

apartment building justifies patting down of prisoner and renders

admissible burglar tool discovered.

Lee v. Florida, 392 U.S. 378 (1968)

Held: The use of recording equipment by city police on a party

line telephone to record all conversations on the party line without

lifting the telephone receiver and use of such conversations in the
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subsequent trial of the petitioner constituted an illegal interception

of his communications within the meaning of the Federal Communications

Act, and such recordings were not admissible in evidence. Extends

the rule excluding evidence violative of section 605 to State trials.

Spinelli v. United States, 393 U.S. 410 (1969)

Held: The mere allegation that the FBI "has been informed

by a confidential reliable informant" that a wagering suspect was

"operating" and "accepting wages and disseminating wagering information"

by means of two telephones carrying specified numbers was not enough

to furnish probable cause for a search warrant, even though the informant's

tip was corroborated in the affidavit by other allegations, based on an

independent FBI investigation, that the suspect was a "known" gambler,

and was seen entering and leaving the apartment in which the telephones

specified by the informant were listed. The evidence corroborating

the informer's tip contains no suggestion of criminal conduct when

taken by themselves and are not "endowed with an aura of suspicion by

virtue of the informer's tip"; a simple assertion of police suspicion

may not be used to give additional weight to allegations that would

otherwise be insufficient. Conviction reversed (5-3).
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Alderman v. United States, 394 U.S. 165 (1969)

Held: A defendant with standing to object to evidence gathered

against him as a result of an illegal electronic surveillance should be

permitted to examine the entire record of evidence gathered against

him by such surveillance and does not have to have evidence first

submitted to in camera examination by the trial court to determine

relevance, as the defendant is the best judge of what is relevant, and

should therefore be excluded as evidence from the trial. However, a

co-defendant or co-conspirator; whose privacy was not invaded but who

might be aggrieved by the introduction of damaging evidence obtained

through illegal eavesdropping, does not have standing to object to the

use of such evidence against him. But a homeowner has standing to object

to conversations unlawfully overheard on his property regardless of whether

he was present at the time of the conversation or participated in them.

Desist v. United States, 394 U.S. 244 (1969)

Held: The ruling of Katz v. United States, supra, is to be

applied prospectively only.

Davis v. Mississippi, 394 U.S. 574 (1969)

Held: Fingerprints taken of accused during an unlawful detention

- cannot be admitted in the subsequent trial of accused as such fingerprints

are evidence seized by an unlawful seizure of his person in violation of

the Fourth Amendment.
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Chimel v. California, U.S. (June 23, 1969)

Held: A warrantless search incident to a defendant's arrest

in his house may not, under the Fourth Amendment, extend beyond the

area into which he might reach to obtain a weapon or to destroy

evidence.

k
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II. RIGHT TO COUNSEL

Griffin v. Illinois, 351 U.S. 12 (1956)

Held: Where State law gives every person convicted in a

criminal trial a right of review, and to obtain such review a person

must provide a bill of exceptions or report of proceedings at trial

certified by the trial judge, a stenographic record of the trial

proceedings must be provided without cost to any defendant unable to

pay the cost of such transcript where the indigent cannot prepare

such bills or reports without such record and if the State Supreme

Court cannot find other means of affording adequate and effective review

to such defendants. Otherwise, indigent defendants' rights under the

Due Process and Equal Protection Clauses of the Fourteenth Amendment

would be violated. Judgment vacated and cause remanded (5-4) but

only four justices join in Justice Black's opinion with Justice

Frankfurter concurring in result.

Hamilton v. Alabama, 368 U.S. 52 (1961)

Held: Since arraignment in Alabama is the only time at which

defense of insanity may be pleaded, absence of petitioner's counsel

at the time of arraignment violated his rights under the Due Process Clause

of the Fourteenth Amendment.
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Chewning v. Cunningham, 368 U.S. 443 (1962)

Held: Since trial on charges of being a habitual criminal is

such a serious one and issues presented under Virginia's statute

so complex and potential prejudice resulting from absence of

counsel so great, the petitioner's trial and conviction without

counsel violated his rights under the Due Process Clause of the Fourteenth

Amendment.

Carnley v. Cochran, 369 U.S. 506 (1962)

Held: Where the record showed that petitioner, an illiterate,

was tried in a State Court without counsel and was convicted of serious

noncapital offenses, is silent as to whether he had been offered and had

waived counsel, but clearly showed him to be incapable of conducting his

own defense, assistance of counsel, unless intelligently and understandingly

waived by him,was a right guaranteed to him by the Fourteenth Amendment.

Gideon v. Wainwright, 372 U.S. 335 (1963)

Held: The provision of the Sixth Amendment which demands the

assistance of counsel for the accused in all criminal prosecutions

brought in federal courts is made obligatory on the States by the

Due Process Clause of the Fourteenth Amendment. The assistance of

counsel is fundamental and essential to a fair trial; Betts v. Brady,

316 U.S. 455 (1942), is overruled. When an indigent defendant is

unable to afford counsel in a criminal proceeding, counsel must be

appointed at the expense of the State.
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Massiah v. United States, 377 U.S. 201 (1964)

Held: The petitioner was denied the basic protections of the

Sixth Amendment when there was used against him at his trial evidence

of his own incriminating words, which federal agents had deliberately

elicited from him after he had been indicted and in the absence of his

counsel. The petitioner had confided in a fellow accused, who, unknown

to the petitioner, had cooperated with federal agents and permitted

installation of an electronic device in his automobile through which

agents heard the petitioner's incriminating statement to the fellow

accused.

Escobedo v. Illinois, 378 U.S. 478 (1964)

Held: When an investigation no longer is a general inquiry into

an unsolved crime, but has begun to focus on a particular suspect who

has been taken into custody, and the police carry out interrogation

that lends itself to incriminating statements, without warning him

of his constitutional rights and without acceding to his requests

for assistance of counsel, the accused has been denied the right of

counsel guaranteed by the Sixth Amendment and the Due Process Clause

of the Fourteenth Amendment.

Miranda v. Arizona, 384 U.S. 436 (1966)

Held: Where a criminal defendant is held incommunicado

during interrogation in a police-dominated atmosphere, without being

fully warned of his constitutional rights at the outset of the interrogation
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and being provided with adequate procedural safeguards to secure his

privilege against self-incrimination, including presence of counsel,

all confessions obtained are in violation of the Fifth Amendment

privilege against self-incrimination and must be excluded from trial.

The presence of counsel is necessary to insure that statements made

in the government-established atmosphere are not the product of

compulsion.

In re Gault, 387 U.S. 1 (1967)

Held: In Juvenile Court proceedings for the determination of

delinquency which carries with it the prospect of incarceration in a

State institution until the juvenile reaches the age of 21, assistance

of counsel is essential.

United States v. Wade, 388 U.S. 218 (1967)

Held: The post-indictment lineup is a critical stage of the

prosecution at which a criminal defendant is entitled to aid of counsel,

Both respondent and his counsel must be notified of the impending line-

up and the counsel's presence is a requisite to conduct of a lineup

absent an "intelligent waiver."
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Mempa v. Rhay, 389 U.S. 128 (1967)

Held: Appointment of counsel for an indigent is required at

every stage.of a criminal proceeding where substantial rights of a

criminal accused may be affected. Revocation of probation pro-

ceeding is such a situation.

Mathis v. United States, 391 U.S. 1 (1968)

Held: Petitioner, who was questioned by an Internal Revenue

Service investigator about certain tax returns during a "routine tax

investigation" while he was in a state jail, was entitled to warnings

of his right to be silent and right to counsel and right to have counsel

appointed for him if he was unable to afford one. Tax investigations,

which frequently lead to criminal prosecution, are not immune from

the requirements of Miranda with regard to person in custody, whether

or not such custody is in connection with the case under investigation.

Gardner v. California, 393 U.S. 367 (January 20, 1969)

Held: Fourteenth Amendment requires that an indigent California

habeas corpus petitioner whose initial petition was denied after a

hearing be provided with free transcript of that hearing for use in

filing a subsequent de novo petition in a State appellate court. So

long as there is a system of repeated hearings and so long as transcripts
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are available for preparation of appellate hearings in habeas corpus

proceedings, they cannot be furnished those who can afford them and

be denied those.who are paupers.

A
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III. CONFESSIONS

Mallory v. United States, 354 U.S. 449 (1957)

Held: In federal criminal proceedings the requirement that

arraignment be held without unnecessary delay means that the delay

must not be used to give opportunity for extraction of a confession.

Brief delay is permitted to verify information given by the arrested

person but cannot be so long as to lend to coerced confession.

Rogers v. Richmond, 365 U.S. 534 (1961)

Held: Convictions following admission into evidence of confessions

which are the product of physical or psychological coercion cannot stand

because the methods used to extract them offend an underlying principle

in the enforcement of criminal law: that our system is an accusatorial

system which must establish guilt by evidence independently and freely

secured. Therefore, a State decision which determined "voluntariness"

by considering only whether the police methods used produced a "reliable"

confession does not meet the standards of the Due Process Clause of

the Fourteenth Amendment.

Gallagos v. Colorado, 370 U.S. 49 (1962)

Held: The Fourteenth Amendment forbids a state to utilize

a confession obtained from a fourteen year old murder defendant after

several days of detention during which the police failed to send for

his parents, to bring him before a juvenile court judge immediately, or

to see to it that he had advice of counsel or friends.
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Jackson v. Denno, 378 U.S. 368 (1964)

Held: New York procedure, under which a trial judge must

make a preliminary determination of the voluntariness of a confession

and exclude it if in no circumstances the confession could be found

to be voluntary but permit the jury to decide voluntariness if certain

facts on the issue are in dispute or where reasonable men could

differ on the implications of undisputed facts, does not provide an

adequate and reliable determination of the voluntariness of the

confession and does not protect the defendant's right not to be

convicted through the use of a coerced confession and is therefore

violative of the Due Process Clause of the Fourteenth Amendment.

Escobedo v. Illinois, 378 U.S. 478 (1964)

Held: Any statement elicited from State police interrogation

in the absence of counsel or without adequate warnings of constitutional

rights is inadmissible in a criminal trial.

Miranda v. Arizona, 384 U.S. 436 (1966), see summary in part II, supra,

In re Gault, 387 U.S. 1 (1967)

Held: The constitutional privilege against self-incrimination

is applicable to juveniles. Therefore, any admissions obtained in

the absence of counsel must be carefully examined to assure that they
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were voluntary, not coerced or obtained from ignorance of rights,

fright, despair, or adolescent fantasy.

Bruton v. United States, 391 U.S. 123 (1968)

Held: Federal robbery defendant's Sixth Amendment right of

confrontation, which includes the right to cross-examination, was violated

by use at a joint trial of a non-testifying codefendant's confession

that implicated the defendant.

.- - - - ---- - -Wmwwwqft
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IV. PRIVILEGE AGAINST SELF-INCRIMINATION (EXCLUDING
SUBVERSIVE ACTIVITIES CASES)

Malloy v. Hogan, 378 U.S. 1 (1964)

Held: The Fourteenth Amendment makes the Fifth Amendment

privilege against self-incrimination and the federal standards for

justifying this privilege applicable to the States. Therefore, a

Connecticut Supreme Court decision upholding the contempt conviction

against petitioner for his refusal to testify before a State investigation

into gambling and criminal activities on self-incrimination grounds is reversed

(5-4). This was the first case to extend the protection of the Fifth

Amendment privilege against self-incrimination to the States.

Murphy v. Waterfront Commission, 378 U.S. 52 (1964)

Held: One jurisdiction in our federal system may not, absent an

immunity provision, compel a witness to give testimony which might

incriminate him under the laws of another jurisdiction. A State witness

granted immunity from prosecution under State law may not be compelled

to give testimony which may incriminate him under federal law unless such

testimony and its fruits cannot be used in connection with a federal

prosecution against him.
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Griffin v. California, 380 U.S. 609 (1965)

Held: Comment by a prosecutor to a jury in a State murder trial

that a defendant's failure to testify as to matters which he can

reasonably be expected to deny or explain because of facts within his

knowledge, or by the court that the defendant's failure under those

circumstances evidences guilt, violates the Self-Incrimination Clause

of the Fifth Amendment of the Federal Constitution as made applicable

to the States.by the Fourteenth Amendment. The Fifth Amendment forbids

either comment by the prosecution on the accused's silence or instruc-

tions by the court that such silence is evidence of guilt.

Schmerber v. California, 384 U.S. 757 (1966)

Held: The privilege against self-incrimination protects an

accused only from being compelled to testify against himself, or otherwise

provide the State with evidence of a testimonial or communicative nature.

The withdrawal and chemical analysis of blood, which proved petitioner

was driving while intoxicated, did not involve compulsion to these ends,

Conviction affirmed (5-4).

Garrity v. New Jersey, 385 U.S. 493 (1967)

Held: The protection of the individual under the Fourteenth

Amendment against coerced statements prohibits use in subsequent criminal
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proceedings of statements obtained during an investigation of police

for alleged traffic ticket "fixing" under threat of removal from office.

Reversed conviction (5-4).

Chapman v. California, 386 U.S. 18 (1967)

Held: Comment by a prosecutor on a defendant's failure to

testify-does not automatically require reversal of his conviction as

there may be some constitutional errors which in the setting of a

particular case are so unimportant and insignificant that they may,

consistent with the Federal Constitution, be deemed harmless, not

resulting in automatic reversal of conviction. However, before

a Federal Constitutional error can be held harmless, the court must

be able to declare a belief that it was harmless beyond a reasonable

doubt and in the present case, the prosecutor's repeated comments on

the robbery-murder suspect's failure to testify was held to create a

reasonable possibility that such comments might have contributed to

the convictions.

Marchetti v. United States, 390 U.S. 39 (1968); Grosso v. United States,
390 U.S. 62 (1968)

Held: Registration required under the federal gambling tax acts

may not be used to punish criminally those persons who have defended

a failure to comply with these requirements with a proper assertion of
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the privilege against self-incrimination. The wagering tax provisions

are not constitutionally impermissible but they may not be enforced

where the.privilege against self-incrimination is asserted because

those statutes were designed as a comprehensive scheme of regulation

to lead to the prosecution of gamblers.

Haynes v. United States, 390 U.S. 85 (1968)

Held: A person cannot be punished for failure to register a fire-

arm made or transferred in violation of federal law, as required by

the National Firearms Act, upon assertion of the privilege against

self-incrimination, because such registration may result in prosecution

for possession of an illegal weapon.

Gardner v. Broderick, 392 U.S. 273 (1968)

Held: The Fourteenth Amendment prohibits New York City from

discharging a police officer for his refusal to sign a waiver of immunity

and his assertion of his privilege against self-incrimination.

Orozco v. Texas, 394 U.S. 324 (1969)

Held: The use at petitioner's murder trial of admissions obtained

by officers who, while he was in their custody in his bedroom at the

boardinghouse where he lived, questioned him about incriminating facts

without first informing him of his right to remain silent, to have a
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lawyer's advice before making a statement, and to have a lawyer

appointed to assist him if he could not afford to hire one, violated

the Self-Incrimination Clause of the Fifth Amendment made applicable

to the States by the Fourteenth.

Leary v. United States, 395 U.S. 6 (1969)

Held: Since the effect of registration requirements of the

Marijuana Tax Act were such that legal possessors of marijuana were

virtually certain to be registrants or exempt from its order form requirements,

compliance with transfer tax requirements would have required petitioner

as one not registered but obliged to obtain an order form, unmistakably

to identify himself as a member of a "selective group inherently suspect

of criminal activities." Those provisions created "a real and appreciable"

hazard of incrimination within the meaning of Marchetti, Grosso and Haynes.

Therefore, petitioner's invocation of the privilege against self-incrimination

under the Fifth Amendment provided a full defense to the charge. The

section of the Tax Act,which creates a presumption that a possessor

of marijuana is deemed to know of its unlawful importation, denied

petitioner due process of law in violation of the Fifth Amendment because

the presumption is irrational since it, cannot be said that the presumed

fact is more likely than not to flow from the proved fact on which it

is made to depend.
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V, FAIR TRIAL REQUIREMENTS

Pointer v. Texas, 380 U.S. 400 (1965)

Held: The right granted to an accused by the Sixth Amendment

to confront a witness against him, which includes the right to cross-

examination, is a fundamental right essential to a fair trial and is

made obligatory on the States by the Fourteenth Amendment. Where the

sole complaining witness to a robbery testifies in a State preliminary

hearing at which the defendant is unrepresented by counsel, the tran-

script of the witness' testimony cannot be introduced at a subsequent

trial when the witness has moved out of the State and is unavailable to

testify.

Estes v. Texas, 381 U.S. 532 (1965)

Held: The televising over petitioner's objections of the court-

room proceedings, in which there was widespread public interest, was

inherently invalid as it infringed on the fundamental right to a fair

trial guaranteed by the Due Process Clause of the Fourteenth Amendment.

There is no discrimination between newspapers and the broadcasting

media if television cameras and microphones are excluded from trials

so long as both newspaper and television reporters are granted the same

access to the courtroom. Where the procedure used by a ,State involves

the probability that prejudice to the accused will result, that procedure
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will be deemed lacking in due process whether or not the defendant

can prove with particularity where he was prejudiced.

Sheppard v. Maxwell, 384 U.S. 333 (1966)

Held: A trial judge in a State criminal trial has a duty

under the Due Process Clause of the Fourteenth Amendment to take steps

to protect the accused from inherently prejudicial publicity and to con-

trol disruptive influences in the courtroom. Though freedom of discussion

must be given the widest range compatible with the fair and orderly

administration of justice, it must not be allowed to divert a trial

from its purpose of adjudicating controversies according to legal

procedures based on evidence received only in open court.

In re Gault, 387 U.S. 1 (1967)

Held: While a juvenile court hearing need not conform with

all the requirements of a criminal trial, it "must measure up to the

essentials of due process and fair treatment" including adequate

notice of scheduled proceedings so that parties may have time to pre-

pare assistance of counsel in certain cases, right to confrontation

with accusing witnesses and cross examination, and the privilege

against self-incrimination.
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United States v. Jackson, 390 U.S. 570 (1968)

Held: The death penalty provision of the Federal Kidnapping

Act, which permits imposition of the death penalty only upon defendants

who assert their right to be tried by a jury, violates the Fifth and

Sixth Amendments by needlessly discouraging a defendant from exercising

his right to plead innocent and demand a jury trial; since the death

penalty clause is severable, the indictment need not be dismissed,

although the death penalty cannot be imposed.

Duncan v. Louisiana, 391 U.S. 145 (1968)

Held: A State misdemeanor defendant who faces imprisonment of

up to two years is entitled by the Fourteenth Amendment to a jury trial,

since the Sixth Amendment would entitle him to a jury trial were he

to be tried in federal court. Does not define where the line is to be

drawn between petty crimes, in which jury trial is not required by the

Constitution, and serious crimesin which a jury trial must be available,

but holds that crime in present case is "serious."

Bloom v. Illinois, 391 U.S. 194 (1968)

Held: A state criminal contempt of court defendant who faces

a penalty comparable to that imposed for serious crimes is entitled by

the Fourteenth Amendment to trial by jury.
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Witherspoon v. Illinois, 391 U.S. 510 (1968)

Held: The Due Process Clause of the Fourteenth Amendment

renders invalid a death sentence imposed by an Illinois jury from

which were excluded all persons expressing general objections to or

religious scruples against capital punishment. "A State may not

entrust the determination of whether a man should live or die to

a tribunal organized to return a verdict of death."

4



LRS-31

V I. CRUEL AND UNUSUAL PUNISHMENT

Robinson v. California, 370 U.S. 660 (1961)

Held: A State statute making the addiction to narcotics a

misdemeanor is invalid for it inflicts upon the accused a cruel and

unusual punishment in violation of the Eighth and Fourteenth Amendments.

Like insanity or leprosy, drug addiction is an illness. Though a person

can be validly confined while suffering from any of these illnesses,

he may not be subjected to punishment. Use of narcotics can be

punished but not the illness of narcotics addiction.

Powell v. Texas, 392 U.S. 514 (1968)

Held: Appellant's conviction for violating a State public

intoxication statute is affirmed.

Justice Marshall, joined by the Chief Justice, Justice Black

and Justice Harlan concluded that while appellant is a chronic alcoholic,

as a matter of law, chronic alcoholism is not a defense to a public

intoxication charge. They found that, on this record and the current

state of medical knowledge, it cannot be concluded that appellant

suffers from such an irrestible compulsion to drink and to get drunk

in public that he cannot control his performance of these acts and

thus cannot be deterred from public intoxication. Therefore, this
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conviction does not violate the Cruel and Unusual Punishment Clause

of the Eighth Amendment.

Justice Black joined by Justice Harlan concluded criminal

punishment provides some form of treatment, protects alcoholics from

causing harm or being harmed by removing them from the streets, and

serves some deterrent functions; and the States should not be barred

from using the criminal process in attempting to cope with the problem.

Crimes which require the State to prove that the defendant actually

committed some proscribed act do not come within the scope of Robin-

son v. California, supra, which is properly limited to pure"status"

crimes.

Justice White concluded while Robinson v. California, supra,

would support the view that a chronic alcoholic with an irrestible

urge to consume alcohol should not be punishable for drinking or

being drunk, appellant's conviction was for the different crime of

being drunk in a public place; and though appellant showed that he

was drunk at the time of his arrest, he made no showing that he was

unable to stay off the streets at that time.
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VII. HABEAS CORPUS REQUIREMENTS

Townsend v. Sain, 372 U.S. 293 (1963)

Held: A federal court must give an evidentiary hearing to

a federal habeas corpus applicant "If (1) the merits of the factual

dispute were not resolved in the state hearing; (2) the state factual

determination is not fairly supported by the record as a whole; (3) the

fact-finding procedure employed by the state was not adequate to afford

a full and fair hearing; (4) there is a substantial allegation of newly

discovered evidence; (5) the material facts were not adequately developed

at the state-court hearing; or [if] (6) for any reason it appears that

state trier of fact did not afford the habeas applicant a full and

fair hearing. In the present case, the District Court erred in denying

a writ of habeas corpus without a plenary evidentiary hearing where

the State court had filed no opinion, conclusions of law or findings

of fact on petitioner's claim that admission in evidence of a confession

induced by "truth serum" violated the Fourteenth Amendment. Reversed

and remanded (5-4).

Fay v. Noia. 372 U.S. 391 (1963)

Held: Neither a state prisoner's failure to appeal from his

murder conviction that admittedly was based solely on a coerced

confession nor his failure, if he does appeal, to seek Supreme Court

e review of an adverse state decision bars federal habeas corpus. Over-

rules Darr v. Buford, 339 U.S. 200 (1950).
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Sanders v. United States, 373 U.S. 1 (1963)

Held: No matter how many prior applications for federal

habeas corpus 'or relief under 28 U.S.C. 2255 (collateral attack

on federal sentence) a prisoner has made, controlling weight may

not be given to denial of prior applications if they were not

adjudicated on the merits or if a different ground is presented

by the new application. In such cases, consideration of the new

application can be avoided only if there has been an abuse of the

remedy, and this must be pleaded by the Government and a prompt

hearing must be held.

Peyton v. Rowe, 391 U.S. 54 (1968)

Held: A prisoner serving consecutive sentences may in a

federal habeas corpus proceeding thereunder challenge the constitutionality

of a sentence scheduled for future service. McNally v. Hill, 293 U.S.

131 (1934), which had held that such petitions were premature and

that respondents would not be able to attack those sentences until they

started to serve them (in this case not until after 1990), "was compelled

neither by. statute nor history and ... represents an indefensible barrier

to prompt adjudication of constitutional claims in the federal courts,"

is overruled.
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VIII. DOUBLE JEOPARDY

Benton v. Maryland, U.S._(June 23, 1969)

Held: The double jeopardy clause of the Fifth Amendment applies

to the states through the Due Process Clause of the Fourteenth Amendment,

and Palko v. Connecticut, 302 U.S. 319 (1937) is overruled. The existence

of concurrent sentences against a state prisoner challenging only one

conviction does not prevent review by the United States Supreme Court.

A state prisoner who was originally charged with burglary and larceny

but acquitted of larceny cannot be retried for larceny after successful

appeal.

North Carolina v. Pearce; Simpson v. Rice, U.S. (June 23, 1969)

Held: The Double Jeopardy Clause requires that the time

a state prisoner spent in prison for burglary before his conviction was

set aside be fully credited in imposing sentence upon his new conviction

for the same offence. Neither the Double Jeopardy Clause nor the

Equal Protection Clause bars state judges retrying felons from imposing

more severe sentences than originally set, but the Due Process Clause

requires that the judges set forth factual data supporting the more

severe sentence in order to assure absence of a motive to penalize those

who choose to exercise their right of appeal.
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