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MILITARY JUSTICE: A SUMMARY OF ITS LEGISLATIVE
AND JUDICIAL DEVELOPMENT

Introduction

Continuing and apparently increasing interest exists with
respect to'the question whether the military justice system is in
need of additional reform. This apparently derives from a widely
shared belief that military justice is being administered in a
manner that deprives servicemen of certain fundamental constitutional
safeguards. In partial support of these beliefs, reference is fre-
quently made to the courts-martial of Captain Howard B. Levy for
his outspoken criticism of United States military action in Vietnam,
the (allegedly mutinous) sitdown of the "Presidio 27" in protest of
the slaying of a fellow inmate by a stockade guard, and the trial
of the "Oakland 7" for planning an anti-war and anti-draft demon-
stration at the Oakland (Calif.) Induction Center.

The basic objection to the trials and conviction of the
military personnel involved in these matters, in which fundamental
constitutional rights are asserted, is that such disciplinary actions
are contrary to the accepted concept of the "citizen-soldier," which
is to the effect that" . . . he puts not off the citizen when he
enters the camp, but it is because he is a citizen, and would wish
to continue so, that he makes himself for a while a soldier" (1
BLACKSTONE, COMMENTARIES, (Wendell ed.) p.408)).

One of the purposes of this paper is to review the back-
ground and legislative history and organization of the United States
military justice system and its forums for the Raintenance of order
and discipline through the dispensation of judicial and non-judicial
punishment: Its principal purpose, however, is to point to and
discuss the statutes, rules and judicial precedents expressive of
prevailing military and civilian judicial attitudes respecting the
availability and guarantee of these fundamental constitutional safe-
guards to military personnel and to those others who, from time to
time and under certain conditions and circumstances, are allegedly
subject to the processes of the military justice system.

-i.
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A. Legislative History of the Uniform Code of Military Justice,
1950.

Prior to the enactment of the Uniform Code, the administration

of justice in the Armed Services was conducted in accordance

with the provisions of the Army Articles of War, the Articles for

the Government of the Navy, and the Disciplinary Laws of the

Coast Guard (there being no separate articles for the government

of the Marine Corps or Air Force).

The history of these Articles reveals a common origin in

the Continental Congress which adopted military and naval articles

in 1775. The Articles of War for the Army were copied from the

British Articles of 1765. These Articles were redrafted by John

Adams and reenacted in 1776 and enacted again in 18061/ as Articles

of War. T Articles were not formally revised thereafter u ,il

after 1874- and that revision, as was the revision of 1916,- was

more of a rearrangement and codification than an actual revision.

In response to serious criticisms raised during World War I

against the then existing Articles of War, Senator Chamberlain of

Oregon introduced a bill that proposed many desired and important

modifications to the Army system of justice (e.g. the elimination

of review of court-martial findings by the convening authority

or any other superior military authori , and the establishment

of a court of military appeals, etc.).- Hwever, during the course

of its legislative journey, many of the bill's important modifications

were defeated and its enactment brought about only moderate changes

in the Articles of War. Thereafter, the legislative situation

remained fairly static until 1948 when the last revision of the I
Army court-martial system under the Articles of War was made.

See: II Journals of the Continental'Congress III, (Ford ed.

1905); V Journals of the Continental Congress 788, (Ford ed.

1905) and 2 Stat. 359.

2/ See Rev. Stat. 1342 (1878)

3/ 39 Stat. 650

S. 64, 66th Cong. 1st sess., (1919)

I--_
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The major impetus for the 1948 revision was a barrage of

public criticism directed at the administration of substantive

military law during the latter stages, and immediately upon the

termination,.of World War II. This criticism was in direct response
to the many alleged and reported abuses- arising from the justice

mechanism's administration by inexperienced and mostly non-legal

personnel of the military court, prosecution and defense. The

employment of such personnel was, of course, an inevitable conse-

quence of the vast personnel demands of a wartime establishment,
and its net result was the considerable loss of public confidence

in military justice.

As a result of this criticism, the Secretary of War, in 1946,

appointed Arthur T. Vanderbilt to head a War Depart ent Advisory
Committee on Military Justice, to make an analysis.- Several

other boards and committees staffed by eminent members of the bar

were created to also study the Army court-martial system. Additionally,

the House Mililary Affairs Committee of the 79th Congress likewise

made a study..' The end result of these various studies and findings

was the introduction and House passage of a bill in the 1st sg sion

of the 80th Congress to revise the Army court-martial system.-

A companion Senate bill failed of passage; however, the Bill, as

passed by the House, was subsequently included as an amendment to

the Selective Service Act of 19482' during Senate debate of the

bill.

Similar developments occured with respect to the Articles for

the Government of the Navy. They were based on the British Naval

Articles of 1744 (which were, essentially, Cromwell's Articles

of a hundred years earlier) and were likewise compiled by John Adams

For specific instances, see: Wallstein, The Revision of the

Army Court-Martial System, 48 Col. L. Rev. 218, (1948).

Committee findings are set forth in Report of the War Dept.
Advisory Committee on Military Justice to the Sec. of War. (Dec.,
1948).

7/ H. Rep. No. 2722, 79th Congress, 2nd. session, (1946).

8 H.R. 2575, 80th Congress, 1st. session.

SP.L. 80 759, 62 Stat. 604.

S7 7 7 ~ 7 7

1 7 ~ ~ 7 -~
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LRS-3

in 1775. Provisions authorizing summary court-martia were added

in 185510/ and a general revision was made in 1862.111 Since 1862,

several amendments were made - a few of which were important - but

despite these amendments "the American naval 
law in force at the

time of Pearl Harbor still had a distinct flavor of Cromwell's

Articles of three hundred years before."12/

The administration of military justice under the Naval Articles

during World War II proved to be equally deserving of the same

criticisms levelled against the Army's administration under 
the

Articles of War. In a similar response to the criticism, study

commissions under the chairmanship of Arthur A. Ballantine, 
former

Under-Secretary of the Treasury, 9g1)ducted investigations and sub-

mitted reports of their fin rjgs.- Other investigation ere made

by Judge Matthew F. McGuire- and Prof. Arthur J. Keefe.-

As was the case with the Army, the end result of these various

investigations and reports was the submission of companion reform

bills in both Houses of Congrcgs in the early stages of the 1st

session of the 80th Congress.- Unlike the similarly purposed

Army reform bills, neither of the Navy reform bills was passed;

and subsequent developments respecting the National Security Act

of 1947 .U made their further consideration unnecessary.

10./10 Stat. 627

-1 12 Stat 600-610

12/ McNiece and Thornton, Military Law from Pearl Harbor to Korea,

22 Fordham L. Rev. 155, 157.

3/ Report of the Ballantine Commission to the Secretary of the Navy,

(Sept. 1943) and (April, 1946).

14/ Report of the McGuire Commission to the Secretary of the Navy,

(November, 1945).

15/ Report of the General Court-Martial Sentence Review Board to

to the Secretary of the Navy (January, 1947).

,./ H.R. 3687, S. 1338, 80th Cong. 1st. sess. (1947).

17./ 61 Stat. 495
w

0



The proposed revisions of the Army and Navy systems of military

justice differed in many respects. Therefore, in view of the fact

that the National Security Act of 1947 unified the armed services

and created a separate Department of the Air Force, and, in order

to avoid having a third distinct system of military justice established

by the Air Force, the then chairman of the Armed Services Committee

of the Senate in the 80th Congress suggested to the Secretary of

Defense that a bill be prepared for introduction early in the 81st

Congress which would provide a uniform system of courts-martial

for all the military services. Responding to this suggestion, in

July of 1948, Secretary of Defense Forrestal appointed a special

committee to draft a Uniform Code of Military Justice, i.e., a code

that would be uniform in substance, interpretation and construction,

and be equally applicable to all of the armed forces. The committee

chairman was Prof. Edmund Morgan, Jr., of the Harvard Law School,

and the remaining committee members were: Under-Secretary of the

Navy, John Kenney; Under-Secretary of the Army, Gordon Gray; and

Assistant Secretary of the Air Force, Eugene Zuckert. The committee's

efforts were supplemented by a working group of approximately 15

persons including officer representatives of each of the services

and 5 civilian lawyers with armed services experience. The chairman

of the working group was Mr. Felix Larkin, assistant general counsel

in the office of the Secretary of Defense.

During a 7-month study, the committee and the working group

considered the Revised Articles of War, the Articles for the Govern-

ment of the Navy, the Federal Code, the penal codes of the various

States, and the hereinbefore mentioned reports on military and

naval justice which had been made and submitted by various distin-

guished persons during the war years and .immediately thereafter.

The end result of these efforts was ti introduction in both

Houses of Congress of companion bills- to provide a Uniform Code

of Military Justice.

Extensive hearings on both bills were Id before subcommittees

of the Armed Services Committees of both' Houses. Committee

witnesses included representatives of the Morgan Committee, yeterans

associations, bar associations, reserve officers associations, the

Judge Advocate Generals of the Armed Services and other qualified
witnesses.

18/ S.857, H.R. 4080, 81st Cong. 1st. sess. (1949).

_9/ Hearings on S.857 and H.R. 4080 before Senate Committee on

Armed Services, 81st. Cong., 1st. sess., April.27-May 27, 1949.
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LRS-5

The principal differences of opinion, and their resolution

among the numerous witnesses and those who made their views known

by other means, were, for the most part, concerned with the following
general subjects:

1. Persons subject to the Code:
a) Inductees: the general jurisdiction of the

Uniform Code is made to conform to the Selective
Service Act of 1948. That is, under the Code,
jurisdiction over inductees who avoid selection
or induction was retained to the Federal Courts.

b) _Reservists: the sense of Congress was made
clear to the effect that orders subjecting Reserv-
ists to the Code should be issued only when they
are engaged in inactive duty training involving
the use of dangerous or expensive equipment.

2. Persons who have left the service: the Code's
jurisdiction is continued with respect to certain persons
who have left the service and who were, prior to the Code,

.. immune from jurisdiction. This jurisdiction, however, is
retained only with respect to offenses that are serious
enough to call for at lest a 5 years sentence; were
committed within the statute of limitations; and, the
Federal courts do not have jurisdiction over such persons.

3. Non-judicial punishment by commanding officers:

permits commanding officers to impose limited punishments
for disciplinary purposes. This punishment is not imposed
by court-martial, and, under the Code, it consists of with-
holding of privileges, restriction to specified limits,
forfeiture of limited amounts of pay, etc. In the past,
however, the punishments authorized have differed in the
Army, Navy and Air Force.. The Army and Air Force have
never used confinement, or confinement with bread and
water, as a disciplinary punishment, while such punith-

ments were traditional in the Navy and Coast Guard. The
Code compromise limits, as a disciplinary punishment im-

posed by commanding officers, confinement to 7 days and
confinement with bread and water to 3 days, and this
punishment can only be used when the recipient is attached
to or embarked on a vessel.

V
. -
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4. Composition of courts-martial
a) Selection: several witnesses advocated the
withdrawal of appointing authority from the
commander. In this regard, it was contended that
authority to appoint the court presented the com-
mander with an opportunity to influence the court's
verdict. Therefore, it was proposed that members
of a court be selected by a staff judge advocate
from a panel of eligible officers and enlisted
men made available by commanding officers.

The opposition supported the then prevailing
method of selecting court members on the ground
that the military has a legitimate concern with
military justice and the responsibility for operating
it, and that it was not inappropriate for the President,
the Secretaries of the Departments of the military
establishment, or selected commanding officers to
appoint members of a court. The opposition's position
was that to have the court members selected by the
judge advocates from among panels of eligibles
submitted by the commanders is impracticable andunwieldy,, would hamper the utilization of persons
on the panels, and could not operate efficiently
in time of war.

The committees adopted the provisions recommended
by the military establishment. In this regard, thecommittees felt that in view of the facts that the
Code establishes a supreme civilian court of military
appeals and boards of review removed from the commander,
and requires the law officer, trial and defense counsel
of a general court-martial to be trained lawyers, the
opportunities of a commander to influence a verdict
by exercising his appointing authority is too remote -by reason of these safeguards ; to warrant the adoptionof a proposal that court members be select d from panels
of eligibles for general courts-martial,

b) Law officer's authority: prior to the Code,
the Navy had no law officer. The Army and Air Force
did have a law officer for general courts-martial whoseduties were to rule on the evidence, retire, deliberate
and vote with the court on the findings and sentence.

20/ S. Rept. No. 486, 81st. Cong. 2nd. sess.

.. '.r .i_. aa-h x Y J
P . .'-... .<w. :_ .. ,.1 . ,. a S-".ir. . .. ,... n t ._.. .. '..._-,... 4'...:.. .. ..... . ... .n-, rn... i .y ,.,.. {" .. a ,... .. _.. .. . ' ... ,...i, r, .... _._ . Y '.-..RK s .. ... t ... nn.. c .. Y .. r .. _ . ., _.. .
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Witnesses' opinions were sharply divided
on the issue of whether the Code should continue
the law officer's power to retire with the court
and vote as a member.

The Committee voted that inasmuch as the
proposed Code empowered the law officer to make
final rulings on all interlocutory questions of
law (except on motions relating to an accused'S
sanity and motions to dismiss) and to instruct
the court upon the presumption of innocence,
burden of proof, and elements of the offense,
it was not desirable that the law officer have
the further privilege of voting -as a member of
the court. "This is consistent with the practice
in the civil courts where the judge de not
retire and deliberate with the jury."-

5. Tenure of judges: the Code created a court of
military appeals composed of three civilian judges
appointed by the President by and with the advice and
consent of the Senate. Opinion was divided on the
question of whether the judges'terms should be for a
stated number of years or whether they should hold
office during good behavior. The Committee believed it
desirable that they should serve for a stated term of
years and the Code so provides.

6. Creation of a Judge Advocate General's Corps of
the Navy and Air Force.

The Secretaries of the Navy and Air 'Force opposed
the creation of a separate legal corps within their
departments at the time of the Code's consideration.
A separate legal corps for the Army had only recently
been established in the last legislative revision of
the Articles of War before the enactment of the Uniform
Code,._2 and it had been operative only since February 1,
1949. Since the committees' feelings were to the effect
that the advantages of such a separate corps were highly
speculative, they believed it desirable to postpone
creation of a separate legal corps for the Navy and

"

2l Id.

22/ N. 9, supra. But see: P.L. 90-179, 81 Stat. 543, creating a
Navy J.A.G. Corps.

,.
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Air Force until further experience was available onthe operation of the corps in the Army. -

As previously indicated, companion bills proposing thadoption of a Uniform Code were introduced in both Houses...
The House bill was passed and was referred to the Senate where,during debate, four substantive amendments were made. The Housecould not agree to the Senate amendments and the bill was sub-mitted to a conference committee24 / where the disagreements werein brief, resolved as follows:.2T

1) Five days disciplinary confinement on bread and waterwas approved by the House. The Senate reduced this maximum
to three days. The House receded.

2) The House provided that the judges of the military court
should have life tenure and receive the same compensation,
allowances, perquisites and retirement benefits as judges ofthe United States Court of Appeals. The Senate amended thisprovision by reducing the judges' tenure to eight years,
left their salaries at $17,500 per year, and discarded retire-ment benefits accorded judges of the United States Court of
Appeals and substituted the same retirement benefits as those
provided for judges of Territorial courts.

The Conference agreement settled the judge's tenure atFifteen years and terminated the retirement provisions pro-vided in the Senate amendment and substituted therefor con-
tributory civil-service retirement.

Thus, the House receded and agreed to the Senate amend-
ment with an amendment.

3) With regard to the crime of larceny, the House bill
did not distinguish between a wrongful taking with theintent to permanently deprive a person of his property andthe wrongful taking with the intent to temporarily deprivea person of his property. In view of the fact that therehad been numerous cases of taking by military personnel withthe intent of only temporarily depriving a person of hisproperty, the House provision leaves no alternative but to

23/ N. 18, .supra

24/ 96 Cong. Rec. 3885

25/ Conf. Rep't. No. 1946, 81st. Cong., 2nd. sess.

,_ .1

'S.



LRS-9

prosecute under a charge of larceny. Since larceny is a most
* serious offense in the armed services, it was concluded that

there should be an alternative to a prosecution for larceny
when the taking does not involve an intent to permanently
deprive a person of his property.

The Senate amendment made an appropriate distinction
by specifying, within the larceny statute, a separate offense
of wrongful appropriation, which would be, and is, a lesser
and included offense under the larceny statute. The House
receded from its disagreement to the Senate distinction in
the crime of larceny.

4) The House amended its original bill to provide more
stringent qualifications for the Judge Advocates General.
As amended, and passed, the House bill required them to be
members of the bar with at least eight years cumulative
experience in a Judge Advocates Corps, department or office,
the last three years of which, prior to appointment, must
be consecutive.

The above provisions were directed only to the Navy and
Air Force since the Army already had a separate Judge Advocates
Corps from which the Judge Advocate General of the Army was
appointed.

The Senate (discovering, after House approval, that these
requirements were so restrictive that not more than two officers
in the Navy at that time could qualify thereunder and concluding
therefrom that it would be a number of years before an appreciable
number of naval personnel could meet the House qualifications so
as to give the Secretary of the Navy a choice in the selection of
a Judge Advocate General) amendment reduced the qualifications
so that a person could qualify for appointment to the office of
Judge Advocate General if: (a) he was a member of the bar, and
(b) if he had not less than eight total years of experience in
legal duties as a commissioned officer.

Recognizing the impracticability of its requirements in view
of the findings developed in the Senate after the House passage
of the bill, the House receded.

-aThe remaining amendments made in conference were clarifying
only and did not alter the substantive provisions of the bill.
In eachlinstance, the House receded.

,. .

.u, .
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TheConference report was submitted and agreed to in both
Hoe ,-- approved by the President-g7/ and enacted as P.L. 81-506.8/ And, pursuant to the provisions in its Art. 140(5), thenewly enacted Code became effective on May 31, 1951 (the date ofthe last day of the twelfth month after its approval). On thatdate, for the first time in the nation's history, there was pro-vided a single law for the administration of military justice in
the armed services.

26/ 96 Cong. Rec. 5681, 5793

27/ 96 Cong. Rec. 6640

28/ Act of May 5, 1950, c. 169, 64 Stat. 107.

e -

0 
0
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B. Servicemen and the Bill of Rights

Of the protections enumerated in the Bill of Rights, the
right to a trial only upon the presentment and indictment of
a grand jury is expressly denied to servicemen in the Fifth
Amendment. Additionally, those protections enumerated in the
Second, Third, Seventh, Ninth and Tenth Amendments do not
appear to be relevant to the military. The remaining protections,
though apparently applicable, are neverthele s classifiable as
inappropriate,.g2/ unknown to mi Itary law_30 or incapable of
full enjoyment by the military.- Whether the Founding Fathers
intended this consequence in the application of these protections
to courts-martial proceedings is a subject that has been treated
to a scholarly but inconclusive debate in the legal journals,-'
and comprehensive but conflicting treatment and results in the
appropriate courts. And regardless of the ultimate outcome of
this debate on the academic level, it remains, for the present
at least, that the dominant principle in the federal courts
is that persons subject to courts-martial possess only those rights
(constitutional or otherwise) 'granted them by Congress. That is:
"Military law, like state law, is a jurisprudence which exists separate
and apart from the law which governs in our federal judicial establish-
ment. This Court has played no role in its development; we have exerted
no supervisory power over the courts which enforce it; the rights
of the men in the armed forces must perforce be conditioned to
meet certain overriding demands of discipline and duty, and the
civil courts are not the agencies which must determine the precise
balance to be struck in this adjustment."3/ On the other hand,
however, the dominant trend and attitude of the appropriate military
reviewing court, the Court of Military Appeals, is toward granting all, or

29/ e.g. that portion of the Fourth Amendment relating to general
warrants.

30/ e.g. the Eighth Amendment right to bail

31/ e.g. the First Amendment right of free speech

32/ See generally Henderson, Courts-Martial and the Constitution:
The Original Understanding, 71 Harv. L. Rev. 293, (1957); and,
for a contrary view, see Wiener, Courts-Martial and the Bill
of Rights, The Original Practice (pts.: 1-2), 72 Harv. L. Rev.
266, (1958). (Hereafter cited as Wiener.)

33,E Burns v. Wilson, 346 U.S. 137, 140

--- ----------
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almost all 4qf the protections granted civilians by the Bill-of Rights. 4 Thus, it would appear that the present ascertain-ment of which Bill of Rights protections apply to servicemenis dependent, principally, upon the Acts of Congress and thedecisions of the Court of Military Appeals, and it is theseActs and decisions (as well as any appropriate federal courtdecisions) that are hereafter examined to determine the extent
of any such application.

34/ See the separate opinion of Latimer, J. in U.S. v. Voorhees,
16 C.M.R. 83

-I
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I. First Amendment

a) Freedom of Religion

It goes without saying that servicemen are free
to worship or not worship as they please, free from any
governmental or military restriction except, in the latter
instance, as the performance of one's duties may otherwise
require. The interventions of Congress in this area have
been restricted solely to the early encouragement of religious
devotion by establishing an au h rity in the President to
appoint a Chaplain in the Army-/ and encouraging devotional
services (twice daily with a sermon to be preached on Sunday)
on boa ships of the United States having a chaplain on
board.-

b) Freedom of Speech

"There is room for thoughtful diversity of opinion
regarding the scope of free speech in the armed forces, but
it is hardly open to contend that the very concept of an armed
force subordinate to civil authority is still consistent
with a right on the part of members of such a force to have
the same freedom of speech that is accorded civilians.'".Z'

The above statement adequately expresses the
strongest reason for controls on free speech in the military.
Accordingly, the Congress has provided; that the following
restrictions on the exercise of free speech, in any manner
or form, are incident to the acceptance of and entrance upon,
a military career and duty:3 8 / Article 82 (solicitation to
commit the offenses of desertion, sedition or misbehavior
before the enemy); 88 (use, by commissioned officers, of-
contemptuous words against the President, Vice-President,

-Congress, and other designated officials); 89 (disrespect
toward a superior officer); 90 (striking or willfully
disobeying a superior commissioned officer); 92 (failure

35See:. Act of March 3, 1791, ch. 28, 5, 1 Stat. 222

36/ See: Act of March 2, 1799, ch. 24, 2, 1 Stat. 709

37/ Wiener, supra note 32 at 270

38/ Codified at 10 U.S.C. 882, 888, 889, 890, 891, 892, 894, 899,
901, 904, ;905, 914, 916, 917, 933 and 9$4.

..
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to obey orders and regulations); 94 (mutiny and sedition);
99 (misbehavior before the enemy); 101 (unauthorized disclosure
of countersigns, etc.); 104 (aiding the enemy); 105 (misconduct
while a prisoner of the enemy); 114(dueling and challenging
another to a duel); 116 (riot and breach of peace); 117
(provoking speeches or gestures); 133 (conduct unbecoming
an 'officer and gentleman); and, 134 (the general article
prohibiting all acts and conduct of a nature to discredit
the armed forces, or prejudicial of good order and discipline).

In addition to the above legislative restrictions,
the various military departments have also promulgated
disciplinary regulations affecting the exercise of the
right of free speech. For example, Army regulations require
servicemen to strictly obex nd promptly execute the lawful
orders of their superiors, 9I and prohibits their participa-
tion in picket lines or any other public demonstrations,
including those pertaining to civil rights, when: 1) such
participation occurs during hours they are required to be on
duty; 2) they are on a military reservation; 3) they are in
uniform; 4) they are in a foreign country; 5) their activities
constitute a breach of peace; and, 6) violence is reasonably
likely to result.40/

There are a number of cases in the federal and
state civil courts that are concerned with the application
of the First Amendment's guarantee of free speech. Common
to all of these cases is the rule that the right to free
speech is not an indiscriminate right but is a qualified
one, That is, "The most stringent protection of free speech
would not protect a man in falsely shouting fire in a theatre
and causing panic. It does not even protect a man from an
injunction against uttering words that may have all the effect
of force;" thus, "The question in every case is whether the
words used are used in such circumstances and are of such a
nature as to create a clear and present danger that they
bring about 4je substantive evils that Congress has a right
to prevent.- It is a question of proximity and degree.

39/ AR 600-20, January 31, 1967, para. 29

40/ Id at para. 46

41 Gompers v. Buck's Stove and Range Co., 221 U.S. 418, 439
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When a Nation is at war many things that might be said in
time of peace are such a hindrance to its efforts that their
utterance will not be endured so long as men fight, and that
no court could regard them as protected by any constitutional
right.". (Emphasis added.)

In the military tribunals, only a few cases have
dealt directly with the application of the constitutional right
of free speech to military personng . Of these, the landmark
case is that of U. . v. Voorhees.3' and the most recent case
is U.S. v. Howe..

The accused in the Voorhees case was convicted by
a general courts-martial of five violations of the Uniform
Code, which arose out of certain of his writings - published
contrary to the provisions of internal administrative proce-
dures requiring departmental review and clearance on matters
of national welfare and security prior to publication - regarding
his experiences in Korea during the Korean war.

On the issue of free speech - which the internal
procedures are alleged to infringe -:Chief Judge Quirin, in
his opinion for t/court, approvingly cites his dissent in
in U.S. v. Sutton- wherein he declared that he had no doubt
in his mind "that accused persons in the military service of the
nation are entitled to the rights and privileges secured to all
under the Constitution ... unless excluded directly, or by
necessary implication, by the provisions of the Constitution
itself." Accordingly, in the instant case, he adopts and applies
to the military the civilian principles o4 free speech, which
he states to be, generally, as follows:

"The right to free speech is not an indiscriminate
right. Instead, it is qualified by the requirements of reason-
ableness in relation to time, place, and circumstance. Schenk

42/ Schenck v. U.S., 249 U.S. 47, - upholding convictions for publishing
articles which had a tendency to obstruct recruiting, in violation
of the Espionage Act of 1917.

43/ 4 U.S.C. M.A. 509, 16 CMR 83,. (1954).,

44/ 17 U.S.C.M.A. 26, 37 CMR 429, (1967).

45/ 3 U.S.C.MA 220, 228, 11 CMR 220, 228, (1953).

46/ Voorhees, supra, n. 43 at 95.
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v. U.S., 249 U.S. 47, 63 L. Ed. 470, 39 S. Ct. 247. Thus,
there is no doubt that restraints which reasonably protect
the national interest do not violate the.Constitutional
right of free speech. See Dennis v. U.S., 341 U.S. 494,
95 L.Ed. 1137, 71 S. Ct. 857."

But in adopting the civilian rule respecting the
constitutional limitations of the right of free speech, it
was not thereby wholly intended, apparently, to apply civilian
concepts in measuring the reasonableness of any military
regulation of free speech. In this regard, Judge Latimer,
in a separate opinion concurring and dissenting in part
from Chief Judge Quirin's opinion enunciated the following
amplificatory views:

"I believe it ill-advised and unwise to apply
the civilian concepts of freedom of speech and press to
the military service unless they are compressed within
limits so narrow they become almost unrecognizable.
Undoubtedly we should not deny servicemen any right that
can be given reasonably. But in measuring reasonableness,
we should bear in mind that military units have one major
purpose justifying their existence: to prepare themselves
for war and to wage it successfully... Embraced in success
is sacrifice of life and personal liberties; secrecy of
plans and movement of personnel; security; discipline and
morale; and the faith of the public in the officers and
men and the cause they represent... Time after time the
Supreme Court... has stated that the right to speak freely
must be considered in the light of the attending facts
and circumstances. That principle to me seems implicit in
the 'clear and present danger' doctrine. If such is the
case, then the rights of the man in the service must be
proportioned by a more refined measuring rod than are
those belonging to the man in the street. What may be
questionable behavior in civilian life, and yet not
present any danger to our form of Government, may be
fatal if carried on in the military community... Unless
the concepts under which this nation has waged war
successfully are erroneous, then the exigencies of the
military service demand circumscription of the right of
free speech and suppression of publications which contain
information detrimental to morale, discipline, and security 0

of the services. No officer or man in the armed forces
has the right, be it constitutional, statutory, or other-
wise, to publish any information which will imperil his

., ,,.., ;.. " : w..
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unit or cause... at the heart of every successful military

force are morale,discipline, and public support of the
cause... If morale and discipline are destroyed, our
forces cannot be trained adequately, and the nation must
necessarily fail in battle...if every member of the service
was, during a time of conflict or preparation therefor,
permitted to ridicule, deride, deprecate, and destroy the
character of those chosen to lead the armed forces, and
the cause for which this country was fighting, then the war
effort would most assuredly fail... If it is necessary for
survival that this country maintain a sizeable military
establishment...then I have a great deal of difficulty
in following an argument that those who serve should be
entitled to express their views, even though by so doing
they may destroy the spirit and morale of others which
are vital to military preparedness and success."

Thus, for Judge Latimer, the military rule in this
area may be succinctly stated as, while freedom to think is absolute
of its own nature, the right to express oral or written thoughts
at any time or place is not. In the armed services, the right
to speak must be subject to those restrictions which are necessary
to successful operations.

The "free speech" controversy in the Howe-./ case

arose when a commissioned officer joined, a demonstration group
and carried a sign bearing slogans (or words) alleged to be
contemptuous of the President - in violation of Article 884.._
which proscribes the use of contemptuous words against the
President, Vice-President, Congress, etc., by a commissioned
officer.

On appeal, the accused contended, among other things,
that his conviction (affirmed by the board of Review)4.2 abridges
his First Amendment right to free speech.

Replying negatively to this contention the Court

notes, initially, that the precursors of Article 88 outdate
the Bill of Rights and the Constitution (i.e. the offense
denounced by Article 88 was an offense in the British forces
at the beginning of our Revolutionary War and was readopted

47/ Note 44, supra

48/ 10 U.S.C. 888

49/ See: CM 413739, Howe, 37 CMR 555
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by the Continental Congress) and the evil which it seeks
to avoid is the impairment of discipline and the promotion
of insubordination by an officer of the military service in
using contemptuous words towards the President, etc..

Having noted the history and intent of Article 88,
the Court refers to the following decisional pronouncements
of the Federal Supreme Court in this area:

Konigsberg v. State Bar of California-5/ - in which
the Court said: "at the outset we reject the view that
freedom of speech and association... as protected by the
First and Fourteenth Amendment s, are 'absolutes' not
only in the undoubted sense that where the constitutional
protection exists it must prevail, but also in the'sense
that the scope of that protection must be gathered solely
from a literal reading of the First Amendment."

Dennis v. U.S..i/ - in which the Court stated that
"...Speech is not an absolute above and beyond the control
of the legislature when its judgment...is that certain
kinds of speech are so undesirable as to warrant criminal
sanction. Nothing is more certain in modern society
than the principle that there are no absolutes, that a
name, a phrase, a standard has meaning only when associated
with the considerations which gave birth to the nomenclature.
See Douds, 339 U.S. at 397, 94 L. Ed. 942, 70 S. Ct. 674.
To those who would paralyze our Government in the face of
impending threat by encasing it in a semantic straitjacket
we must reply that all concepts are relative."

Frohwerk v. U.S.52/ - wherein Justice Holmes stated:
"...We venture to believe that neither Hamilton nor Madison,
nor any other competent person then or later, ever supposed
that to make criminal the counseling of a murder within
the jurisdiction of Congress would be an unconstitutional
interference with free speech."

Schenck v. U.S. / wherein Justice Holmes stated:

50/ 366 U.S. 36, (1961).

51/ 341 U.S. 494, (1951).

52/ 249 U.S. 204, (1919).

53/ 249 U.S. 47, (1919).
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"...But the character of every act depends upon the
circumstances in which it is done. Aikens v. Wisconsin,
195 U.S. 194, 205, 206, 49 L. Ed. 154, 159, 160, 25
S. Ct. 3. The most stringent protection of free speech
would not protect a man in falsely shouting fire in a theatre,
and causing a panic... The question in every case is whether
the words used are used in such circumstances and are of
such a nature as to create a clear and present danger that
they will bring about the substantive evils that Congress
has a right to prevent. It is a question of proximity and
degree."

With the above enuneiated principles as the frame of
its)reference, the Court unhesitatingly concluded that Article 88
affronts no constitutional concept.

The remaining military cases involving the issue of
free speech are U.S. v. Wysong.A and U.S. v. Bayes.12

In the Wysong case, the accused attempted to impede
the progress of an official investigation involving his wife,
stepdaughter, and several members of his company. As a result,
the company commander felt impelled to and did order the accused
"not to talk to or speak to any of the men in the company
concerned with the investigation except in the line of duty."
The proffered justification for the order was the commanding officer's
concern that a continuation of the rumors, accusations and
discussions concerning the complaint would cause too much
internal dissension and would affect the combat capability of
his unit. Acknowledging his understanding of the order, accused,
nevertheless, continued in his attempts to influence the testi-
mony of some of the proposed witnesses, and, on these facts, he
was convicted of two specifications, one of which was the failure
to obey the lawful order of his superior officer.

The Court of Military Appeals set aside and dismissed
this conviction on the following grounds: 1) the order was so
broad in nature and all inclusive in scope as to render it
illegal, and 2) the order was vague and indefinite in that it
failed to specify the particular persons "concerned" with the
investigation. Possessed of these qualities, then the order,
in fact, operated as an unreasonable restraint upon the accused's

54/ 9 U.S.C.MA 249, 26 CMR 29, (1958).

55/ CM 388545, Bayes, 22 CMR 487, (1956), pet. den. 23 CMR 421.
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constitutional right of free speech. That is, it was the court's
interpretation that the order not only restrained the accused
from communicating with certain persons while on duty, but while
off duty as well. Additionally, the order was framed in such
*a manner that it could be literally interpreted as prohibiting
the simple exchange of pleasantries between the accused and those
concerned with the investigation. And by reason of its vagueness
and indefiniteness, the order might well have extended to the
entire company. Thus, in effect, the order, as framed, "...sought
to place the accused in a tight vacuum completely sealed off
from all normal communicative exchange with those with whom
he would be most likely to converse."

In the Bayes case, the accused was convicted of
violating Article 104 (aiding the enemy) on evidence showing
that while a prisoner of war in Korea he led discussion groups
praising communism, criticizing and condemning the United States
and the United Nations as aggressors in Korea, praising Communist
treatment of war prisoners, etc..

On appeal, the accused contended that his conviction
under Article 104 was an unconstitutional extension of that
Article because it has the effect of depriving him of his freedom
of speech. His argument in support of the contention involved
a novel application of the "clear and present danger"doctrine.
That is, the accused admitted that the First Amendmnent does
not give an unqualified right of free speech to either the civilian
or the soldier, and recognizes that the amendment does not protect
speech which gives "'rise to a clear and present danger of a
substantive evil which the legislature has a right to prevent,"
but, in its application, the "clear and present danger" test
must take into account the pressing demands associated with
the successful prosecution of war, and in view of the accused's
isolated location in a POW camp and the nature of his utterances,
it is abundantly clear that nothing he said or wrote created a
clear and present danger to the war effort.

Replying negatively to this contention, the Board
of Review, citing Judge Latimer's separate opinion in the
Voorhee's clse,5/ held that activities $uch as the accused
engaged in tended to destroy or weaken morale, discipline,
and public support for the war effort, hence, they fell well

56/ See p. 16, supra
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beyond any protection which might possibly be afforded by
the "free speech" safeguards of the First Amendment.

On the basis of the foregoing, it appears to
be clear that the serviceman, as does his civilian counter-
part, enjoys the qualified right of free speech. That is, the
First Amendment does not confer an absolute protection on
all speech - whatever form it may take - and the test to be
applied in determining whether a particular utterance or form
of speech is protected or punishable is the "clear and present
danger" test which requires the determination of whether, under
the circumstances, the questioned expression constitutes a
clear and present danger to the public (or military) good.
Under this concept and test of the right, the only issue which
divides the courts is the degree -of danger that must exist
before the expression may be punished.

i w I7

r

. a-::. ,q .. .,-.,:, ,' . . ,. k. .. '; .'.1 .3 a : .. , .,..: ^ ,.':. ., A w :?.x .. .. s n.. aec. .a- it c... .... . .... . _., .. .. .. .... , . . .. .. _ .u . . .. Y . .. .,. ,. .r ,+ ..... ..... .... i .. ... .. ... ... ,.i: R ..



LRS-22
9

II. Fourth Amendment

a) Search and Seizure

1) The Manual

The' Fourth Amendment guarantee against unreasonable searches
and seizures is as fully accorded in military law as it is in any
federal jurisdiction.

In this latter regard, the Court-Martial Manual 57/ provides
for the exclusion of evidence that is obtained: 1) as a result
of an unlawful search of the person or property of the accused;
2) as a result of an unlawful search of another's premises on which
the accused was present and without the freely given consent of the
accused, and 3) as a result of a seizure or examination of property
of the accused upon an unlawful search of anyone's property, unless
the presence of the accused's property was due to trespass, whether
or not the accused was present. Of these provisions, 2 and 3 are new
to the 1969 Manual and their purpose is to "deprive the prosecution
of a basis for introducing the results of doubtful searches which at
times has served it productively -- that is, that the accused had no
standing to object to the search because he had no interest in the
premises searched." 58/

Additionally, Federal District Court standards are applied to
determine the admissibility of evidence secured by eavesdropping and
wiretapping in military cases, that is, if such evidence were obtained
in such a place and under such circumstances that Section 605 of the
Communications Act of 1934, 5.9/ as amended, would prohibit its use

57 MCM, 1969 (Rev.), para. 152.

58/ Birnbaum, Evidence in the 1969 Manual, 10 AFJAGL. Rev. (No. 6),
Nov.-Dec. 1968.

59/ 47 U.S.C. X605 -- prohibits the publication or divulgence --
except to the addressee or his agent or attorney -- of the exis-
tence, content, substance, purport, effect, or meaning of any
communication (received, transmitted, or intercepted) by wire
or radio.

" 0
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against the accused if he were being tried in a United States Dis-
trict Court, it would be inadmissible in a court-martial proceeding.
Excepted, however, are communications over a self-contained military
communications system, and communications over an unlicensed, private
communications system.

While the Manual does not define the term "unlawful search,"
it does enumerate the following searches as being among those which
are lawful: 60/

"A search conducted in accordance with the author-
ity granted by a lawful search warrant.

A search conducted as an incident of lawfully
apprehending a person, which may include a search
of his person, of the clothing he is wearing, and
of property which, at the time of apprehension, is
in his immediate possession or control, and a search
of the place where the apprehension is made; but a
search which involves an intrusion into his body, as
by taking a sample of his blood for chemical analysis,
may be conducted under this rule only when there is a
clear indication that evidence of crime will be found,
there is reason to believe that delay will threaten
the destruction of the evidence, and the method of
conducting the search is reasonable.

A search incident to a lawful hot pursuit of a
person,, including, when so incident, a search reason-
ably necessary to prevent his resistance or escape.

A search of open fields or woodlands, with or
without the consent of the owner or tenant.

,0/ Provisions respecting search and seizure appear at MCM, 1969 (Rev.),
para. 152.

1,'--
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A search under circumstances demanding immediate
action to prevent the removal or disposal of property
believed on reasonable grounds to be criminal goods.

A search of one's person with his freely given
consent, or of property with the freely given consent
of a person entitled in the situation involved to
waive the right to immunity from an unreasonable search,
such as an owner, bailee, tenant, or occupant, as the
case may be under the circumstances.

A search of any of the following three kinds which
has been authorized upon probable cause by a commanding
officer, including an officer in charge, having control
over the place where the property or person searched is
situated or found.or, if that place is not under military
control, having control over persons subject to military
law or the law of war in that place:

(1) A search of property owned, used, or
occupied by, or in the possession of, a person
subject to military law or the law of war, the
property being situated in a military installa-
tion, encampment, or vessel or some other place
under military control or situated in occupied
territory or a foreign country.

(2) A search of the person of anyone sub-
ject to military law or the law of war who is
found in any such place, territory, or country.

(3) A search of military property of the
United States, or of property 4f nonappropriated
fund activities of an armed force of the United
States."

The above enumeration is not intended to be, or indicate, a
limitation upon the legality of searches otherwise reasonable under
the circumstances. Additionally, the Manual prescribes the follow-
ing restriction on searches of a person's house, dwelling, automobile,
effects, papers, or person without his freely given consent:

!l IIJ
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"To be lawful even under circumstances that
would permit a lawful search, searches by United
States, or other domestic authorities of a person's
house, dwelling, automobile, effects, papers, or
person without his freely given consent must be for
instrumentalities or fruits of crime, things which
might be used to resist apprehension or to escape,
property the possession of which is itself a crime,
or evidence which there is reason to believe will
otherwise aid in a particular apprehension or con-
viction."

The above restriction, however, does not apply to administra-
tive inspections or inventories conducted inraccordance with law,
regulation, or customs.

And, as to the issue of "probable cause" which justifies searches
and seizures, the Manual declares that:

"Probable cause for ordering a search exists
when there is reason to believe that items of the
kind indicated above as being properly the subject
of a search, are located in the place or on the per-
son to be searched. Such a reasonable belief may
be based on information which the authority requesting
permission to search has received frpm another if the
authority ordering the search has been apprised of
some of the underlying circumstances from which the
informant concluded that the items in question were
where he claimed they were and some of the underlying
circumstances from which the authority requesting per-
mission to search concluded that the informant, whose
identity need not be disclosed, was/credible or his.-
information reliable."

2) The Cases

"The la of searches and seizures...is the product of the inter-
play of...two constitutional provisions. Boyd v. U.S.,116 U.S. 616.
It reflects a dual purpose -- protection of the privacy of the indi-
vidual, his right to be let alone; protection of the individual
against compulsory production of evidence to be used against him.
Boydv. U_.S., supra; Weeks v. U._S.., 232 US. 383; U.S. v. Lefkowitz,
285 U.S. 4524" 61/ (Emphasis supplied)

1j/ Diys v. U.S., 328 U.S. 582, 587.

7-7777"' -- ; ""77 777 f,,Y'7?17 7w',
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The constitutional provisions referred to above are, of course,
the Fourth and Fifth Amendments which respectively provide, in
pertinent part, that "The right of the people to be secure in their
persons, houses, papers and effects, against unreasonable searches
and seizures, shall not be violated, and no warrants shall issue,
but upon, probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons
or things to be seized," and, that "no person... shall be compelled
in any criminal case to be a witness against himself...."

Having proscribed "unreasonable searches and seizures" -- in
protection of this fundamental right to be left alone and free from
unreasonable, arbitrary and oppressive acts of government officials
-- the Constitution does not further define what is and what is not
an unreasonable search and seizure. As a consequence, judicial
opinions in this area often reach different results respecting the
admissibility of evidence objected to on these grounds but obtained
under the same or a substantially similar setting of facts and cir-
cumstances, and this proliferation of variegated results will likely
continue since the reasonableness of any search and seizure is de-
pendent upon the facts and total atmosphere of each case; 62/ i.e., the
searching and seizing officer's conceptual approach to the facts
of each case could very well operate in perpetuation of the enigma
of different results in the same setting of facts and circumstances.

However, despite the apparent and continuing difficulty in the
applicationlof the general principles governing this proscription
of the Fourth Amendment, one thing appears to be clear, and that is
that the constitutional protection against unreasonable searches
and seizures is available to .all citizens "at all times and places,
civilian or military, within the limitation of the United States." 63
and ... "no accused is deprived of the protection...by reason of his
military service." 64/

62/ See: Brinegar v. U.S., 383 U.S. 160.

63/ See: U.S. v. Kidd, 153 F. Supp. 605.

64/ See: NCM 58-00130, Hillon, 26 CMR 771; US. . B. 1l, 8 USCMA
25, 23 CMR 249: U.S. v. B 0ass, USCMA 299, 24 CMR 109.

.
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In military practice, the Manual for courts-martial, 1969 (Rev.),
para. 152, adopts the rules of the federal courts in the matter of
tests and limitations on searches and seizures. Thus, presumably,
those searches and seizures deemed unreasonable and illegal in the
federal courts would be subject to a like classification if and when
they are encountered in the military.

III. Fifth Amendment

a) Trial only upon presentment or indictment of a grand
jury.

The above proscription of the Fifth Amendment applies only to
persons being held to answer for a "capital, or otherwise infamous
crime." Cases arising in the land or naval forces are expressly
excepted from this requirement and the Supreme Court has stated
that the object of this exception is to authorize trials by courts-
martial without presentment or indictment. 65/

Despite this denial of grand jury procedures to servicemen, an
equal, if not superior procedure, is granted in the Uniform Code to
safeguard servicemen against precipitate, unwarranted or arbitrary
actions. And the constitutional basis for the establishment of such
a procedure derives from the power of Congress "To make Rules for
the Government and Regulation of the land and naval Forces." 66/

In this latter regard, Article 32 of the Uniform Code of Military
Justice 67/ requires a pre-trial investigation before referral of
charges or specifications to a general court-martial for the purpose
of inquiring as to the truth of the matter set forth in .the charges,
to consider the form of the charges, and to recommend the disposition
which should be made of the case in the 'interest of justice and diss-
cipline.

6/ See: Ex Darte MilliQan, 71 U.S. 1, 139.

66/ U.S. Costt, Art. 1, Sec. 8, cl. 14.

2/ 10 U.S.C. 832.

77,
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During such investigation, the accused is required to be in-
formed of the charges against him and he is accorded the right to
be represented by counsel; to cross-examine witnesses against him;
to call, or refer to, witnesses inhis own behalf; and, to present
anything he may desire in his own behalf, either in defense or miti-
gation. 68/ And, if such investigation is made before the accused
is charged, and if the accused was present thereat and was afforded
the opportunities for representation, cross-examination and presenta-
tion as hereinbefore described, he may, nevertheless, demand a further
investigation after being charged -- at which time he may recall wit-
nesses for further cross-examination and offer any new evidence in
his behalf.

Thus, in total, the military pre-trial procedures appear to be
as fully justice-oriented as the civilian grand-jury proceedings. In
effect, then, the constitutional right to a trial (in "a capital or
other infamous crime," since it is these crimes that are generally
tried before a general court-martial) only upon the presentment or
indictment of a grand jury is afforded to servicemen, but in a form
different from that of the grand-jury,

b) Double jeopardy

1) The Cases

The Fifth Amendment also provides that no person shall "... be
subject fors the same offense to be twice put in jeopardy of life or
limb...."

The military expression (and guarantee) of this right is to be
found at Article 44 of the Uniform Code of Military Justice. 69/
At subsection (a) thereof, it is provided that "no person may, with-
out his consent, be tried a second time for the same offense." The
remaining subsections define the term "trial" in the sense of this

68/ See: U. S,. v. C y, 1USCMA 74, 1 CMR 74, (1951)

9/ 10 U.S.C. 844.
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Article, i.e., (b) no proceeding in which an accused has been found
guilty is a trial in the sense of this article until the finding of
guilty has become final after review of the case has been fully
completed; and, (c) a proceeding which, after the introduction of
evidence but before a finding, is dismissed or terminated by the
convening authority or on motion of the prosecution for failure of
available evidence or witnesses without any fault of the accused
is a trial in the sense of this article.

The object of the definition of the term "trial" is, of course,
the establishment of the point when double jeopardy attaches to bar
a subsequent prosecution for the same offense.

In the military judicial system, Article 44(c) has been applied
in the following manner:

U.S. v. Waldron. 15 USCMA 628, 36 CMR 126, (1966), held that a
second trial and conviction upon a properly directed mistrial in
the original proceeding was not violative of the protection against
double jeopardy.

In its opinion, the Court of Military Appeals commented to the
effect that the Fifth Amendment and the Uniform Code of Military
Justice protect a serviceman from being twice put in jeopardy for
the same offense. Consequently, if the accused is brought to trial
before a court-martial and the proceedings are terminated after jeop-
ardy attaches but without legal Justification, the accused is pro-
tected against another trial for the same offense. In the instant
case, a mistrial predicated upon a subsequently developed and dis-
covered bias of 5 of the 6 court members was held to be legally
justified, therefore, even though jeopardy had attached in the
original proceeding, the mistrial was properly declared and the
defense of double jeopardy in the second trial was properly denied
when raised in the accused's'motion tol'dismiss.



LRS-30

In ACM 18565, Perry, 34 CMR 761, (1963) the Board of Review,
citing U.S. v. Wells, 9 USCMA 509, 26 CMR 289, points out that the
earliest point where jeopardy may attach in a court-martial is at
the reception of evidence on the general issue.

U. S. v. Stringer, 5 USCMA 122, 17 CMR 122, (1954), enunciates
two conclusions important to the application of the doctrine of
double jeopardy in court-martial cases. The first relates to the
legislative intent of subsection (c) of Article 44 suera. In this
regard, the Court declares that "quite clearly, the legislative
intendment of this provision was to forbid retrial of an accused
when the prosecution had failed to prepare its case properly and
thereafter sought to have the charges withdrawn prior to findings
for the purpose of presenting a more persuasive one before another
court." The second important conclusion of the Court is that the
rules of double or former jeopardy developed and applied in the
Federal civilian courts apply with equal vigor in the military
courts. Under the Federal practice, a case may be withdrawn from
a jury after evidence of guilt is presented but before a verdict
is reached if there is a manifest necessity for the act, or the
ends of public justice would otherwise be defeated, and a trial by
another jury Would not put the defendant twice in jeopardy within
the meaning of the Fifth Amendment. 70/ Thus, in the military,
the "manifest necessity" theory will permit the convening authority
to terminate a proceeding for the purpose, as here, of freeing the
proceeding from substantial doubt as to its legality, fairness and
impartiality. And terminations for such reasons will not bar a
subsequent trial for the same offense on grounds of double jeopardy.l/

70/ See: Thompson v. U.S., 155 U.S. 271.

71/ e.g. in Wade v. Hunter, 336, U.S. 684, the "manifest necessity"
theory was applied to affirm a conviction upon a second trial
when the manifest military necessity for terminating the first
trial was the rapid advancement into Gernany of the troops of
the convening authority. This precluded the calling of wit-
nesses of distant residence.

M
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The underlying test applied in all cases raising the issue of
double jeopardy is laid down in U.S. v. Werthman, 5 USCMA 440, 18
CMR 64. In that case the Court of Military Appeals ruled that

" the defense of double jeopardy "may be sustained only where there
has been a termination of proceedings by a judicial act of some
recognized. form or a trial of the accused on the merits;" and, "...
a promise not to prosecute...," such as was given to the accused
during the investigation of the crime with which he was charged,
... has never been interpreted to have the effect of a judicial order
or decree...," therefore the trial of the accused was not barred
under the doctrine of double jeopardy. Similarly, in ACM 9746,
Thomston, 18 CMR 836, proceedings before a federal grand jury re-
sulting in a failure to indict was held to be a non-judicial act
and as such it could not sustain a plea of double jeopardy. Further
in this regard, pleas of double jeopardy based upon convictions or
acquittals (a recognized judicial act) in the civil courts are sub-
ject to differing treatment. That is, certain acts may constitute
an offense under the Federal and State criminal codes. As to these,
offenses under the Federal statutes are considered to be the same
in the sense of Article 44. Thus, after an accused has been tried
in a Federal court, his offense cannot be made the basis of a trial
by court-martial. 72/ Where the offense is a crime under the State
statutes, however, it appears only as a matter of policy that'the
military authorities will not thereafter try him for the same offense
by court-martial. .7/

As to the application of Article 44(b), an explanation thereof
is provided in its intent, and that is that'"if an accused is in-
itially found guilty, he can never be convicted of a degree of an
offense greater than that returned by the original court-martial.
Consequently, an accused who, after being convicted, is subjected
to retrial for the same offense of which he was previously found
guilty can never be prejudiced." 74/

72/ MCM, 1969, para. 215(b).

7(f CM 391961, Poole, 22 CMR 421, and also, MCM, 1969, para. 215(b).
However, see O'Callahan v. Parker, _U.S.___._, (1969) which,
in effect, limits the exercise of this discretionary policy to
service connected" offenses.

74/ ..S.. v. .Iyory, 9 USCMA 516, 26 CMR 296, (1958).
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2) The Manual

The Manual for courts-martial treats double jeopardy as a defense
that may form the basis of a motion to dismiss before a plea is en-
tered 75/ and as a basis for a motion in bar of trial. 76/ In add-
tion to reiterating the substance of the foregoing cases, the Manual
makes the following comments and observations respecting the defense
of double jeopardy:

"No proceeding in which an accused has been found
guilty by a court-martial upon any charge or specifi-
cation is a trial in the sense of Article 44 until the
finding of guilty has become final after review of the
case has been fully completed (Art. 44(b)). Thus, if
the convening authority disapproves the findings and
sentence of a court-martial, he may, except where there
is a lack of sufficient evidence in the record to sup-
port the findings, order a rehearing (Art. 63(a)).
Likewise, if the Court of Military Review or the Court
of Military Appeals sets aside the findings and sentence
of a court-martial, it may, except where the setting
aside is based on lack of sufficient evidence in the
record to support the findings, order a rehearing." 77/

"A proceeding which, after the introduction of
evidence on the issue of the guilt or innocence of the
accused but before a finding, is dismissed or terminated
by the convening authority or on a motion of the prose-
cution for failure of available evidence or witnesses
without any fault of the accused is a trial in the sense
of Article 44(c). The word "terminated" as used herein
means a final conclusion of the hearing and not a mere
continuance for the purpose of obtaining additional
evidence or for any other purpose. Except as provided
in Article 44(c), a proceeding is not a trial in the sense
of Article 44 if, because of urgent military necessity or
other good cause in the interest of justice, it was term-
inated before findings. 78/

75/ MCM, 1969, (Rev.), para. 68(d).

76/ Id. at para. 215 (b).

77/ Id.!

78/ Id.
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"In general, once a person has been tried for an
offense in the sense of Article 44, he cannot without
his consent be tried for an offense necessarily in-
cluded therein. When once tried for a lesser offense,
an accused cannot be tried for a major offense which
differs from the lesser offense in degree only. Thus,
a trial for manslaughter may be interposed in bar of
trial for the same homicide subsequently charged as
murder because both offenses involve the same unlaw-
ful killing and are distinguished from each other only
by the state of mind of the accused. On the other
hand, a trial for a homicide is not barred by a former
trial for an assault and battery.... A trial for
absence without leave (Art. 86) bars trial for the same
absence charged as desertion and vice versa if the same
enlistment is involved in both cases, as both offenses
involve the same unauthorized absence. But when a
person in the military service deserts and reenlists,
trial for absence without leave from the second enlist-
ment does not bar trial for desertion from the first
enlistment, although the same period of time may in part
be involved in both cases." 79/

"No person may, without his consent, be tried a
second time for the same offense (Art. 44(a)). See
215b for a discussion of the substantive rules with
respect to the defense of former jeopardy. Former
jeopardy by court-martial, in support of a motion to
dismiss, may be established in appropriate cases by the
order publishing the results of the trial. Former
jeopardy before a civilian court may be established by
the indictment and record of convictionor acquittal."80/

79/ Id.

80/ MCM, 1969 (Rev.), para. 68(d).
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c) Self-incrimination

1) Background and cases

The Fifth Amendment privilege against self-incrimination is
statutorily preserved to servicemen at Article 31 of the Uniform
Code of Military Justice 81/ where it is provided that an accused,
or a person suspected of an offense, may not be: a) compelled
to answer any question that may tend to incriminate him; b) inter-
rogated or requested to make any statement without having been
first informed of the nature of the accusation and, 1) of his
right not to make a statement, and 2) that any statement made by
him may be used as evidence against him in a trial by court-
martial; c) compelled to make any statement or produce any evi-
dence before any military tribunal if such statement or evidence
is immaterial to the issue and may tend to degrade him. Addition-
ally, statements procured through the use of coercion or unlawful
influence or inducement may not be received in evidence.

Insofar as the constitutional guarantee against self-incrimination
is concerned, the military is endowed with the best of two worlds.
That is, while scholars and courts may debate as to the applicability
or inapplicability of the Fifth and Sixth Amendments to the military,
the court of last resort in the separate military judicial system
is of the firm belief that all constitutional safeguards (insofar
as they are not expressly, or by necessary inplication, made inap-plicable to members of the armed services) including those of theFifth and Sixth Amendments are available to the servicemen who arecalled upon to protect and defend the Constitution of the United
States. Pursuant to this view, the court then considers itself
bound by Supreme Court decisions that define and apply these safe-guards. Additionally, the court is necessarily bound by the pro-
visions of the Uniform Code of Military Justice. Thus, as a conse-quence, the court has developed its own approach to applying theconstitutional 'afeguards to servicemen -- an approach that may bebriefly stated ps: Except as otherwise modified or decreed by thedemands of military necessity, the Uniform Code of Military Justicewill control when it affords greater individual protection than the

* *

81/10 .SC. 3l
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Constitution guarantees, and, conversely, when the Uniform Code of
Military Justice provides less individual protection, the Constitution
as interpreted by the Supreme Court will be controlling.

The following cases are illustrative of this approach:

U.S. v. Tempia, 16 USCMA 629, 37 CMR 249, (1967).

The certified issue on appeal was whether the principles enunciated
by the Supreme Court in Miranda v. Arizona, 384 US 436, apply to military
interrogations of criminal suspects.

In the Miranda case, the Supreme Court held that any statement
(whether exculpatory or inculpatory) stemming from the custodial
interrogation of an accused is not. admissible against the accused at
trial unless prior to any questioning, the accused had been advised
that: 1) he has a right to remain silent; 2) any statement he does
make may be used against him; and 3) he is entitled to the presence
of an attorney, either retained or appointed.

Prior to this and the Miranda decision, the military practice
under Article 31 was simply to advise an accused that he had a right
to remain silent and any statement made by him could be used against
him. There was no requirement that he be advised of his right to
counsel during the investigative process, but he was entitled to
retain an attorney at his own expense. Absent that, he was not en-
titled to the appointment of an attorney, therefore, if he was ad-
vised of his rights in re silence and the use of any statement made
by him during the investigative pr8  ss, his statements, voluntarily
made, were admissible against him.

As a result of this decision, however, the constitutional rules,
giving effect to the privilege against self-incrimination, enunciated
in Miranda now apply to criminal interrogations in the military.

In reaching this conclusion, the Court made the following signi-
ficant-statements and findings:

82I See: U.S. v. Wiuberly, 16USCMA3, 36 CMI 159, (1966), and cases
collected therein.

X77
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"The time is long since past -- as, indeed, theUnited States recognizes -- when this Court willlend an attentive ear to the argument that membersof the armed services are, by reason of their status,.ipso.fato deprived of all protections of the Bill ofRights." (at p.,253).

In furtherance of its above statement, the Court approvinglycites the following passage from the opinion of Mr. Chief JusticeVinson in Burns v. Wilson, 346 U.S. 137:

"The military courts, like the state courts, havethe same responsibilities as do federal courts toprotect a person from a violation of his constitutional
rights."

And, finally, in comment of its position respecting the applicabil-ity of the Bill of Rights to the military, the Court quotes the follow-ing from its Opinion in U.S. v. Jacobv, 11 USCMA 428, 29 CMR 244 (de-cided after u v. son, supra) to demonstrate that it has not beenremiss in stating its obligation to protect the servicemen's rightsunder the Constitution:

"....It is apparent that the protections in theBill of Rights, except those which are expressly or bynecessary implication inapplicable, are available tomembers of our armed forces."

Having emphatically statedlitsrviews respecting the applicabilityof the Bill of Rights to the military, the Court turns to a consider-ation of the government's contention that Mid does not apply. Therationale of this contention is that Miranda was an exercise of theSupreme Court's supervisory power, and since such Court has no super-visory power over military tribunals, this Court is not required tofollow Miranda.

With regard to this contention, the Court notes that a cursoryscrutiny of the Miranda opinion "makes crystal clear that theformulaethere laid down by the Court are constitutional in nature...." Thatis, the Supreme Court noted at the outset" it had granted certiorari...to explore some facets of the problems, thus exposed, of applyingthe privilege against self-incrimination, and to give concrete con-stitutional guidelines for law enforcement agencies and courts tofollow." Miranda, supra, at p. 441. "It spoke not of the exercise

7,71111- ""PRO
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of its supervisory authority over the Federal judicial system, 83/
but of the "constitutional issue;" "adequate safeguards to protect
precious Fifth Amendment rights," "whether the privilege is fully
applicable during a period of custodial interrogation;" "the pro-
tection which must be given to the privilege against self-incrimination
when the individual is first subjected to police interrogation;" "the
issues presented are of constitutional dimensions." All of these
comments by the Court in the Miranda decision are indicative of the
fact that the Court was laying down constitutional rules for criminal
interrogation which are part and parcel of the Fifth Amendment. Ac-
cordingly the Court concludes that it cannot accept the government's
view that the' Miranda decision was an exercise of the Supreme Court's
supervisory power. Therefore, following its decision in U. S. v.
Armbruster, 11 USCMA 596, 29 CMR 412, the Court holds that the "views
of the Supreme Court of the United States on constitutional issues
are binding on us," and the requirements of Miranda apply to inter-
rogations of criminal suspects by the military.

U.S. v. White, 17 USCMA 211, 38 CMR 9, (1967)

As a result of a previous decision in U.S. v. Minnifield, 9 USCMA
373, 26 CMR 153, a handwriting exemplar of an accused is equated to
a "statement," as that term is found in Article 31. After the
Minnifield decision, but before this appeal, the Supreme Court, in
Gilbert v. California, 84/ held that no constitutional question was
involved in obtaining handwriting samples from an accused in police
custody. The Court's reasoning was to the effect that a "mere hand-
writing exemplar, in contrast to the content of what is written, like
the voice or body itself, is an identifying physical characteristic
outside ... (the) protection" of the Fifth and Sixth Amendments. The
rationale thud indicated that an accused in police custody-need not

Q3/ The Court of Military Appeals, in this decision, had previously
observed that Miranda was initially a State case prosecuted in
the courts of Arizona, and noted that the Supreme Court's super-
visory authority over the administration of criminal justice
goes no further than the bounds of the Federal judicial system.

84/ 388 US 263, (1967).
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be preliminarily advised as to his constitutional rights when asked
to provide a sample of his handwriting.

The issue presented in this case, then, was whether Minnifield
should be disregarded and military practice realigned to conform to
the Gilbert decision.

The Court of Military Appeals resolves the issue by adhering
to the rule of Minnifield and, thereby, reaffirming the military
practice that an accused must be apprised of his rights under Article
31, before he can be asked for samples of his handwriting.

The Court's reasoning in this latter regard is to the effect
that Minnifield was not based on an interpretation of the Constitu-
tion but, instead, it is an interpretation of the 'rights Congress
accorded an accused under the Uniform Code of Military Justice. "In
U.S. v. Musquiire, 9 USCMA 67, 68, 25 CMR 329, we pointed out that
'Article 31 is wider in scope than the Fifth Amendment.' We are
not, therefore, dealing with a constitutional right, but with a
statutory right. To our knowledge, the Supreme Court has never
construed Article 31 contrary to the interpretation we accorded it
in Minnifield. Consequently, we adhere to Minnifield...."

The broad interpretation accorded to Article 31 in the White
case was again applied by the Court of Military Appeals some seven
months later in its decision in the case of U.S. v. Mewborn, 17
USCMA 431, 38 CMR 229, (1968). In the Mewborn case, the Court holds
that an accused must be advised of his (Miranda via Tempia) Article
31 rights before he can be asked to use his voice for identification
purposes. In the Gilbert case, supra, it will be remembered that the
Supreme Court held, in effect, that such use of an accused's voice
is outside the protection of the Fifth Amendment; i.e., " a mere
handwriting exemplar, in contrast to the content of what is written
(or spoken), like the voice...itself, is an' identifying physical
characteristic outside the ...(the) protection..." of the Fifth,
Amendment. (Emphasis added).

2) The Manual

In light of the general development of' the law in the past few
years, the provisions of Court-Martial Manual dealing with self-
incrimination and the admissibility of confessions and admissions
have been extensively revised6 For example, Paragraph 140 5/ has

85/ MCM, 1969, (Rev.), para. 140.
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been revised to incorporate the Miranda rules 86/ of warning. Briefly,
the revised paragraph provides that a statement of an accused or a
suspect is considered to be involuntary and, therefore, inadmissible
if it was obtained from him during a custodial interrogation with-
out having first advised him of his right to remain silent, and of
his right to counsel -- even if the accused or suspect knew that. he
had these rights despite the lack of warning-. This rule is limited
to interrogations by an "official or agent of the United States or
of any state thereof or any political subdivisions thereof," and
includes persons acting for those officials and agents.

The treatment of compulsory self-incrimination is set forth at
paragraph 150 of the Manual. 87/ Reflecting the Court of Military
Appeals' decision in the White case, supra, the paragraph provides
that an Article 31 warning is required before taking a handwriting
exemplar or voice identification. The paragraph also incorporates
the "poison tree" doctrine, that is, a statement obtained from the
accused by compelling him to incriminate himself is inadmissible re-
gardless of the person applying the compulsion, and any evidence
obtained as a result of information supplied by the statement is
inadmissible against the accused if the compulsion was applied by,
or at the instigation or with the participation of, an official or
agent of the United States, or any State thereof or political sub-
division of either, who was acting in a governmental capacity.

Revisions of the Manual in this area will continue as military
and federal court decisions also continue their development of the
law in this area for, as the Manual makes clear at paragraph 150(b),
"The principle embodied in this provision (i.e. the- self-incrimination
provision of the Fifth Amendment) applies to trials by courts-martial,and it is not limited to the person on trial but extends to any per-
son who may be called as a witness."

86/ As defiried in U.S. v. Tempi a, supra.

87/ MCM, 1969, (Rev.), para. 150.

+ "
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d) Due Process

The final protection afforded by the Fifth Amendment is that
no person shall.. .be deprived of life, liberty, or property with-

out due process of law."

The term "due process" has not and does not lend itself to
precise definition. Thus, in Moyer v. Peabody 88/ and Reaves v.
Ainsworth, 89/ the Supreme Court states that "What is due process
of law depends (or is determined) on circumstances. It varies
with the subject matter and the necessities of the situation." As
generally applied to criminal trials, a denial of due process most
generally means the failure "to observe that fundamental fairness
essential to the very concept of justice." 90/

The Supreme Court's attitude respecting the applicability of
the due process clause to the military is summed up in the following
rearranged excerpts from its opinions in Reaves and in Burns v.
Wilson: 91/

"Military law, like state law, is a jurisprudence
which exists separate and apart from the law which
governs in our federal establishment." 92/

Despite this separability, however, "The military courts, like
state courts, have the same responsibilities as do the federal courts
to protect a person from a violation of his constitutional rights." 93/
88/ 212 US 78.

89/ 219 US 296.

90/ Lisenba v. California, 314 US 219, reh1 den. 315 US 826.

91/ 346 US 137.

92/ Id. at 140.

.9/ Id. at 142.
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With specific regard to the constitutional guarantee of dueprocess, it "...is meaningful enough, and sufficiently adaptable,
to protect soldiers -- as well as civilians -- from the crude in-justices of a trial so conducted that it becomes bent on fixing
guilt by dispensing with rudimentary fairness rather than finding
truth through adherence to those basic guarantees which have long
been recognized and honored by the military courts as well as thecivil courts." 94/

Therefore, one consequence of the separability and adaptability
has to be that "To those in the military or naval service of theUnited States, the military law (at the least) is due process." 95/And finally, the federal judiciary's attitude regarding "due process"and the military is summed up, succinctly, in McCurdy v. Zuckert 96/wherein the Fifth Circuit Court of Appeals, citing Burns v. Wilsonstated that "Court-martial proceedings are subject to the due processrequi rements."

The military courts share the federal judiciary's attituderespecting the meaningful adaptability of the due process clauseto servicemen in the military courts. That is, it is their viewthat the clause applies to the military at least to the same extentthat it applies to the civilian in the civilian courts.

A leading case applying the above concepts to the military is.U.S. v Ca.97/ In that case, the Court of Military Appeals reversedthe accused's conviction on the ground that the failure of the Presi-dent of a special courts-martial to instruct and charge the memberson the elements of the offense, the presumption of innocence andburden of proof (as required by the Uniform Code) constituted adenial of those necessary elements of due process granted to themilitary by Congress respecting its concept of due process.-The Courtstated:

94/ Id. at 142, 143.

95/ Reaves, supra, at 304.

96/ 359 F. 2nd 491, 492.

97/ 1 USCMA 74, 1 CMR 74, (1951).
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"There are certain standards in the military ac-
cusatorial system which have been specifically set by
Congress -and which we must demand be observed in the
trials of military offenses. Some of these are more
important than others, but all are of sufficient im-
portance to be a significant part of military law.
We conceive these rights to mold into a pattern sim-
ilar to that developed in federal civilian cases.
For lack of a more descriptive phrase, we label the
pattern as 'military due process'....

"Generally speaking, due process means a course
of legal proceedings according to those rules and
principles which have been established in our system
of jurisprudence for the enforcement and protection
of private rights. For our purposes, and in keeping
with the principles of military justice developed
over the years, we do not bottom those rights and
privileges on the Constitution. We base them on the
laws as enacted by Congress. But, this does not
mean that we can not give the same legal effect to
the rights granted by Congress to military personnel
as do civilian courts to those granted to civilians
by the Constitution or by other federal statutes.

As we have stated in previous opinions, we believe
Congress intended, in so far as reasonably possible,
to place military justice on the same plane as civilian
justice, and to free those accused by the military from
certain vices which infested the old system. Believing
this, we are required to announce principles consistent
therewith." 98/

The Court then suggests that some of the rights of military due
process are the right: "to be informed of the charges against him;
to cross-examine witness for the government; to challenge members of
the Court for cause or peremptorily; to have a specified number of
members compose general and special courts-martial; to be represented

98/ Id. at 77.
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by counsel; not to be compelled to incriminate himself; to have
involuntary confessions excluded from consideration; to have the
Court instructed on the elements of the offense, the presumption
of innocence, and the burden of proof; to be found guilty of an
offense only when a designated number of members concur in a find-
ing to that effect; to be sentenced only when a certain number of
members vote in the affirmative; and to have appellate review."

The above rights are set out in the Uniform Code of Military
Justice and their listing is not all inclusive. They are, however,
rights which parallel those afforded to defendants in civil cases.
Since it is the view of the Court that Congress intended to place
military justice on the same plane as civilian justice, then, for
the Court, previously adjudicated federal court cases are the
source from which it "...can test the prejudicial effect of deny-
ing the accused the rights we have set out as our pattern of mili..
tary due process." 99/

The Clay case is important, therefore, for the following:
1) it establishes a concept of "military due process" which in-

cludes those basic procedural rights conferred upon the military
accused by Congress; 2) it provides that "due process" cases in
the civilian courts are to be helpful guides in determining the
bounds of military due process. Consequently, "just as a denial
of constitutional rights will constitute a deprivation of civiliandue process in a civilian court, so a denial of basic statutory
rights in a military court will deprive an accused of military due
process." 100/ (Emphasis in original).

Another important aspect of the, Clay case is the Court's state-
ment to the effect that the rights and privileges which constitute
military due process are not bottomed upon the Constitution, but
are based "...on the laws as enacted'by Congress." The effect of
this statement is the presumption that due process, in its consti-
tutional sense, does not apply to servicemen. This presumption
is, however, dispelled to some extent, at least, by a later opinion
of the Court in the case of U.S. v. Lee.. jQ1 /

99/ Id. at 78.

100/ McNiece and Thornton, Military Law from Pearl Harbor to Korea,
22 Fordham Law Review 155, 167.

101/ 2 CMR 118.
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In the Lee case, the Court, among other things, was required
to apply the "harmless error doctrine" 102/ to a factual situation
in which the trial counsel had served in the dual capacities of
accuser and, allegedly, the investigation officer. 103/ In doing
so, the Court noted three exceptions to the doctrine, one of which
was "where the error involves a recognizable departure from a con-
stitutional precept....". And this exception, it is submitted, indicates
that military due process does have a constitutional foundation outside
the acts of Congress; i.e., due process, in its constitutional sense,
does apply to the military.

And the final dispellment of this presumption that due process,
in its constitutional sense, does not apply to the military, is
contained in the following statement of Chief Judge Quinn of the
Court of Military Appeals:

"...military due process begins with the basic
rights and privileges defined in the federal consti-
tution. It does not stop there. The letter and the
background of the Uniform Code add their weighty de-
mands to the requirements of a fair trial. Military
due process is, thus, not synonymous with federal
civilian due process. It is basically that, but
something more, and something different. How much
more and how much different is indefinable in general
terms for all possible situations." 104/

102/ Stated briefly, the doctrine provides that )a judgment will not
be reversed on an error committed in the trial below unless
such error was prejudicial to the rights of the party assign-
ing it. The rule is embodied in Article 59 (a) of the Code -
(10 U.S.C. 859(a)) which proscribes reversal "unless the
error materially prejudices the substantial rights of the
accused."

103/ In violation, it was alleged, of Art. 27(a) - 10 U.S.C. 827(a) -
which provides that no person who has acted as investigating
officer shall act later as trial officer.

104/ Quinn, The United States Court of Military Appeals and Military
Due Process, 35 St. John's L. Rev. 225, (1961).

.
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Thus, for the military, the best of the two worlds again applies,
i.e., the military accused can expect the concept of military due
process to be applied to safeguard him whenever the trial record dis-
closes significant departures from either a constitutional precept
or a congressional mandate.

0
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C
IV SIXTH AMENDMENT

a) Speedy trial

1) The Manual

The Sixth Amendment right to a speedy trial is reiterated
at Article 10 105/ of the Uniform Code of Military justice, which
states, in pertinent part, that "When any person subject to this
chapter is placed in arrest or confinement prior to trial,. immediate
steps shall be taken to inform him of the specific wrong of which
he is accused and to try him or to dismiss the charges and release
him." Additionally, Articles 33 106/ and 98 107/ of the Uniform
Code emphasize and implement this right by providing that in general
court-martials, charges will be forwarded within 8 days of the arrest
and confinement of an accused (or submit written reasons for any
delay) and punishing - as a court martial may direct r any person
who is responsible for any unnecessary delay in the disposition
of any case of a person accused of an offense under the Uniform Code.

Historically, the right to a speedy trial derives from
the Magna Carta of 1215. Since that time, a guiding principle in
English jurisprudence has been that justice delayed is justice denied.
This principle was so significant and fundamental at the time of the
American revolution that it was specifically provided for in the
Sixth Amendment to the Constitution, and as stated above, it is re-
iterated in the Uniform Code of Military Justice and explained as
follows, in the Court Martial Manual:

"When any person subject to the code is placed
in arrest or confinement prior to trial, immediate
steps shall be taken to inform hire of the specific
wrong of which he is accused (32f(1)) and try him or
to dismiss the charges and release him (Art. 10).

105/ 10 U.S.C. 810.

106/ 10 U.S.C. 833.

107/ 10 U.S.C. 898.
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Any person subject to the code who is responsible for
unnecessary delay in the disposition of any case of a
person accused of an offense under the code shall be
punished as a court-martial may direct (Art. 98).
When it is intended to prefer charges, they should be
preferred without unnecessary delay. An accumulation
or saving up of charges through improper motives is
prohibited; but when a good reason exists -- as when
a person is permitted to continue a course of conduct
so that a ringleader or other conspirators may also be
discovered or when a suspected counterfeiter goes un-
charged until his guilty knowledge becomes apparent --
a reasonable delay is permissible if the person con-
cerned is not in arrest or confinement.

Ordinarily, charges for an offense should not be
preferred against an individual if, after investigation,
the only available evidence that the offense was com-
mitted is his statement that he committed it. In rare
cases, however, it may be advisable to prefer charges
before the completion of an investigation made pursuant
to such a statement, as, for example, when the statute
of limitations may run before all contemplated witnesses
can be interrogated." 108/

2) The Cases

The right to a speedy trial is generally regarded by
the Court of Military Appeals as a substantial personal right
of the accused. As a substantial right, a consequence of the
failure to afford an accused a speedy trial can be a denial of;;
"military due process" 109/ And in determining whether the right
has been denied, the applicable test is whether, under all the
circumstances, the prosecution "proceeded with reasonable des-
patch." 110/ As a personal right, it may be waived by the
accused; but, situations peculiar to the military necessitate
caution in applying the principle of waiver. ll/

108/ MCM, 1969, (Rev.) para. 25. To the same effect, see also: MCM, 1969
(Rev.) para. 20. (same requirement upon apprehension).

S

109/ U._S. v. Clay, 1 USCMA 74, 1 CMR 74, (1951).

110/ U.S. v. Callahan, 10 USCMA 156, 27 CMR 230, (1959).

.111/Ul. v. Hounshell, 7 USCMA 3, 21 CMR 129, (1956).
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The general principles of law applicable in the
military with respect to the right to a speedy trial are fairly
and comprehensively treated by the Court of Military Appeals in
its decisions in the two cases of United States v. Wilson 112/
and by the Board of Review in its decision in the case of United
States. v. Batson. 113/

In the first Wilson- case, the accused was confined 141
days before trial. The Government contended that 60 days of this
confinement were attributable to delays requested by the accused,
and 81 days to it, due largely to administrative delays resulting
from the fact that new and more serious charges were discovered
after the case had originally been referred to trial. The accused
contended that 48 days delay was attributable to him and 93 days
were attributable to the Government. However, in addressing it-
self to these contentions, the Court concluded that "whatever the
period (attributable to either side) it cannot be said (in this
case) as a matter of law that the Government did not proceed with
reasonable diligence".-* But in so concluding, the Court emphasizes
that the length of pretrial confinement is, nevertheless, an impor-
tant factor to be considered in determining whether a case has
been processed to trial with due diligence, and that, pursuant to
Articles 10, 33 and 98 of the Uniform Code, undue delay "cannot
be condoned" if the accused is in pretrial confinement.

In its unanimous holding against the accused in the
first Wilson case, the Court made the following significant
observations:

i) Purpose and effect of Article 10

"Congress unmistakably provided in the
Uniform Code that an accused person should-
be prosecuted with due diligence....Particu-
larly, it indicated that delay cannot be con-
doned if the accused is in arrest or confine-
ment. If the accused is not allowed to remain
at liberty pending trial, Article 10 directs
that "immediate steps" be taken to inform him
of the charges and "to try him or to dismiss
the charges and release him."

112/ U.S. v. Henry H. Wilson, 10 USCMA 337, 27 CMR 411 (Apr. 17, 1959),
U.S. v. Charles G. Wilson, 10 USCMA 398, 27 CMR 472, (May 1, 1969).

113/ NCM 60-00457, Batson, 30 CMR 610, (1960); affm'd 12 USCMA 48, 30 CMR
48, (1960). In its affirming opinion, the Court states that it had
"...no disposition to disagree with the general principles of law
announced by the board of review."
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ii) Respecting the burden of, and the due consideration to
be given to, pretrial confinement.

"...under most circumstances, pretrial confinement
is a heavy burden; and at least for an enlisted person
charged with relatively minor offenses, pretrial con-
finement imposes a heavier burden than obtains in
civilian life since the time of enlistment is extended
by the period of pretrial confinement....I conclude,
therefore,that the period of confinement before trial
must be considered in determining whether the case
proceeds to trial with due diligence."

iii)A Necessity of demand for trial by the accused.

The Government contended that the accused "must have requested
trial before he can properly complain of a lack of a speedy trial." The
contention is obviously predicated on the doctrine of waiver, i.e., the
right being personal to the accused, he may waive it. In disposing of
the contention in the negative, the court follows cited federal decisions
which hold that a "demand for trial is not an invariable condition prece-
dent to a motion to dismiss the charges on the ground of a deprivation of
a speedy trial"...and observes further that "In the military, application
of the rule of waiver, where the accused is in confinement, has little to
recommend it."..(as) an accused confined in a stockade or brig may "not
know of, and therefore be unable to insist upon," his right to a speedy
trial. In such circumstances, it would be unjust to indulge in the
presumption relied upon by the Government..," (i.e., "situations peculiar
to the military necessitate caution in applying the principle of waiver"), 134/

In the second Wilson case, a total of 379 days elapsed between
the accused's confinement, after his first unauthorized absence, and his
trial. Before the trial date for his first offense, the accused again
absented himself without authority, returning 3 days before the original
trial date. Ten days later, he again absented himself without authority.
Additionally, the case record discloses the accused's request for trial
on the first offense, but no such request is disclosed with regard to
his subsequent offenses.

114/ See: United States v. Hounshell, supra, note.

a
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Despite the inordinate delay between confinement and trial
in this case, the Court, splitting 2 to I, held that the accused was
not deprivedoof his right to a speedy trial. Significant points in
the majority's opinion were as follows:

i). The effect of the accused's subsequent misconduct on the
original demand for trial.

Whereas the original trial demand was effective to
preserve the right to a speedy trial, such effect was
vitiated by the accused's subsequent misconduct. Citing
Pollard v. United States, 352 US 354, the Court holds that
an accused cannot exploit a delay which is attributable
to his own acts. Here, the delays were primarily due to
the necessity of conducting additional investigations and
securing evidence relating to the accused's additional
offenses, thus, the delays were attributable to the
accused's own acts and cannot now be exploited by him on
the ground that he.was denied a speedy trial.

ii) Failure to demand trial after the final absence without
authority.

Reiterating that situations peculiar to the military
necessitate caution in applying the doctrine of waiver, the
Court concludes, nevertheless, that since the time between
the final absence and trial was not excessive, then "absent
any request (for trial after the final absence) the accused
is not in a position to complain" that he was denied his
personal right to a speedy trial.

iii) Persons to whom requests for trial must be directed.

It was contended that no demand for trial was made
because the accused was uncertain as to whom to inform of
his desires.

On this point, the Court takes a broad view on a working rule
for the services by mentioning that "the request might be sufficient if
made to any officer who at the time is working in a military justice
capacity, such as, the accused's commanding officer, trial counsel, the
law officer, convening authority, or even the inspector general."
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In his dissenting opinion in this case, Judge Ferguson makes
the following significant observation respecting the test of "reasonable-
ness" in determining whether a person is deprived of his right to a
speedy trial:

"This Court has followed the general rule that where
an accused complains of a deprivation of his right to a
speedy trial, each individual case must be considered on
its merits, and it is a question of reasonableness under
all the circumstances. Cf. United States v. Callahan,
10 USCMA 156, 27 CMR 230. Reasonableness as a test, of
course, means different things to different people. No
definite numerical- standard can be adopted which would
be applicable to all cases. A delay of a stated period
of time, while unreasonable in one case, may be perfectly
proper in another where the circumstances are different.
In determining what period of time is ordinarily considered
reasonable, it is proper for this court to consider service
regulations bearing on the matter." Thus, in this latter
regard, the dissenting judge would have applied pertinent
Air Force regulations which set forth certain "time
standards" for the disposition of court-martial matters -
standards which consider time consumed in excess of them
to be "delay". Since, on application, these standards
were exceeded in this case, then, the dissenting judge
finds that "...the Government has not sustained its
burden in showing reasonable diligence in proceeding to
trial..." and the accused, therefore, was"...deprived of
his Constitutional and statutory right to a speedy trial...;"
a deprivation which necessitates dismissal of all charges.

In United States v. Batson, the accused was tried 153 days after
his apprehension on a charge of absence without authority. 95 days of
the delay were accounted for as follows: transferring accused to place
of trial (20 days), hospitalization (50 days), request by the accused

- (10 days), negotiating a pretrial agreement (15 days). The remaining
time, in the opinion of the Court of Military Appeals (but not the
Board of Review) did not indicate unreasonable delay in the light of the
circumstances which showed that the investigating officer was required
to investigate 48 worthless check transactions, a charge of resisting
apprehension, a possible misappropriation of an automobile, and a desertion

77--
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charge, all committed on a virtually nationwide basis so that correspond-
ence was the only practical means of investigation. After apprehension
and confinement, the accused, a second-lieutenant, made two separate,
written demands for trial to his commanding officer.

.As indicated previously herein 15/, the Court did not disagree
with the Board of Review's statement of the general principles of law
in this case. Appropriately, then, those comments, insofar as they relate
to the Constitutional and statutory nature and application of the right
to a speedy trial, were as follows:

"Our first consideration relates to the delay.
It is clear that Congress may impose whatever lim-
itations upon criminal actions it considers suit-
able, subject only to the constitutional right to
a speedy trial. United States v. Pack, 20 FRD 209
(speedy trial demanded but no motion to dismiss).
It is basic thinking and a tenet of our system
of justice, articulated and made secure by the
Sixth Amendment, that a fair and impartial trial
is impossible after a long lapse of time. United
States v. Chase (DC ILL 1955), 135 F. Supp. 230;
see also Judge Laws in United States v. McWilliams
(DC 1946), 69 F. Supp. 812, 815."

"A few guide lines that are established by the
civil authorities tend to show that every person
charged with an offense has a legal right to speedy
settlement of the charge that is asserted against
him (Ex parte Pickerill, (DC Tex. 1942), 44 F. Supp.
741), and it is the duty of the court to see that
justice is administered speedily without delay,
legally, and in conformity to the constitutional
mandate. Knox County Council v. State ex rel.
McCormick (1940), 29 NE2d 405.

Ordinarily, the fact that an accused is
imprisoned for one crime is no cause for delaying
his trial for another (State v. McTaque, 173 Minn.
173 (1927) 216 NW 787), but where the record shows
that the accused was tried as soon as the orderly

...
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conduct of the court permitted, the accused is not
denied his right to a "speedy trial." McDonald
et al v. Hudspeth (10 Cir. 1940), 113 F. 2d 984,
cert. den. 311 US 683."

"Reasonable delay shown by the government to
have been caused by the necessity for further
investigation of the charge appearing in the indict-
ment does not violate the Constitution. See Sima v.
United States, 96 F. Supp. 932; United States v.
Swain, NCM 57-02461, decided 3 March 1958, unpub-
lished.

We also recognize that the right to a speedy
trial is relative and must be determined in the
light of all circumstances in each case. Beavers
v. Haubert,198 US 77, 49 L. ed. 950, 25 S. Ct.573;
Dy v. Davis. 235 f2d 379; United States v. Hounshell
(No. 7393), 7 USCMA 3, 21 CMR 129; United States v.
Callahan (No. 11, 776), 10 USCMA 156, 27 CMR 230;
United States v. Wilson-(No. 12.270), 10 USCMA 337,
27 CMR 411;"

"Where the delay is purposeful or oppressive
the right is violated. (Pollard v. United States,
352 US 354) and the remedy for violation is a
judicial one."

"In court-martial proceedings the Sixth Amend-
ment to the Constitution compels a speedy trial un-
less that right is intentionally and consciously
waived. Johnson v. Zerbst, 304 US 458. This same
concept prevails in Article 10, Uniform Code of
Military Justice,l0 USC 810, which requires that:

"Whenever any person . . . is
placed in arrest or confinement
prior to trial, immediate steps
shall be taken to inform him of
the specific wrong of which he
is accused and to try him or to
dismiss the charges and release
him." (Emphasis ours.)

"This article thus states a normal procedural rule
which is merely cumulative of the right granted
by the Sixth Amendment to the Constitution. The
codal provision designed to insure compliance is
Article 98. Uniform Code of Military Justice,
10 USC 898, which provides pertinently:

11 'A
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any person subject to this code who --
(1) is responsible for unnecessary

delay in the disposition of any case of
a person accused of an offense under this
code; or

(2) knowingly and intentionally fails
to enforce or comply with any provision of
this code regulating the proceedings before,
during, or after trial of an accused;
shall be punished. . .. "

"Ihe statutory provisions, as well as the constitutional
rights under the Sixth Amendment, are not to be denied
an accused because of his military status. It is thedu of the military courts to protect and enforce them.
In Burns v. Wilson, 346 US 137, the Sppreme Court of
the United States solemnly both instructed and warned:

"The military courts, like the state courts,
have the same responsibilities as do the
federal courts to protect a person from a
violation of his constitutional rights. In
military habeas corpus cases even more than
in state habeas corpus cases, it would be
in disregard of the statutory scheme if the
federal civil courts failed to take account
of the prior proceedings -- of the fair de-
terminations of the military tribunals after
all military remedies have been exhausted.
Congress has provided that these determina-
tions are 'final' and 'binding' upon all
courts. We have held before that this does
not displace the civil courts' jurisdiction
over an application for habeas corpus from
the military prisoner." (Citing, Gusik v.
Schilder (1950), 340 US 128)

"The constitutional and statutory provisions for a
speedy trial are forthe protection of the defendant,
but that.does not mean that the government is the only
one that may initiate trial action. There is neither

. logic nor reason for the courts to free an accused simply

_, . . _; ._. .. . _ _
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because a dilatory prosecuting official has "gone to
sleep at the switch" (no reference is intended to any
person participating in the instant case) while the
accused and his counsel rest in silence. See Pietch v.
United States (10 Cir) 110 F 2d 817, 129 ALR 563.
These statutory and constitutional provisions, however,
as stated in State v. McTague (S Ct. Minn, 1927),
216 NW 787, "are not to be used as offensive weapons,
but are for the benefit of defendants who claim their
protection. . . . It is for the protection of personal
rights, not to embarrass the administration of the
criminal law nor to defeat public justice." Dismissal
statutes, as was said in State v. Rowley, 198 Iowa 613,
198 NW 37, 39, were not intended ". . . as a sword for
offense but as a shield for defense . . ." and "the
shield, however, must not be left hanging on the wall
of the armory." But speed is not paramount (Smith v.
United States, 238 F. 2d 925), for the "right of
public justice" is not to be precluded. Thus, the
guarantee of a speedy trial presupposes that both sides
have exercised diligence and are ready for trial, which,
however, is delayed (United States v. Swain, supra).

"In carrying out the speedy trial requirement of
the Sixth Amendment the military, as the governmental
agency charged with prosecution, says to the accused in
every applicable case:

"We will try you in accordance with the
Constitution for the offense which you
are charged. The Constitution guarantees
you a right to a speedy public trial. We
are powerless to deny that right."

"...the purpose and design of the Sixth Amendment is to
preserve liberty. It is significant in this connection that

bailis not available to persons awaiting trial by court-
martial."

"In Ex parte Pickerill, (1942), 44 F. Supp. 741, 742,
Judge Atwell well noted that it was

"...not solely a release from imprisonment
in the event of an acquittal, but also a
release from harassment of a criminal prose-
cution and the anxiety attending the same
that is back of the Amendment.
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Finally, as previously noted herein, deprivation of the rightto a speedy trial may result in a denial of "military due process."
That is, the issues of speedy trial and denial of due process are fre-
quently inextricably bound together. When they are, the line of demarca-
tion is not always clear, but, it does appear certain that whereas thefailure to assert the right to a speedy trial results in its waiver,
such failure does not have the same effect on the issue of due process,
i.e., due process of law is not waived by the failure to assert it prior
to trial. _16/ Thus, when the circumstances of the case transform theissue of speedy trial into one of due process, the accused's failure to
assert his right to a speedy trial is not fatally defective.

b) To be informed of the nature and cause of the accusation
1) The Code and Manual

If for no other purpose than the preparation of his defense,the Constitution entitles an accused to "be informed of the nature
and cause of the accusation filed against him."

The substance and spirit of this constitutional safeguardis set forth in the Uniform Code of Military Justice as follows:

Art. 10 -- When any person subject to this chapteris placed in arrest or confinement prior to trial, immediate stepsshall be taken to inform him of the specific wrong of which he isaccused..."

Art. 30(b)l 8/"...the personaccused (upon the preferringof charges) shall be informed of the charges against him as soonas practicable."

Art, 31(b) 119/ "no person subject to this chapter mayinterrogate, or request any statement from, an accused or a personsuspected ofat offense without first informing him of the nature

L6/ U cited States v. Schalek, 14 USCMA 371, 34 CMR 151, (1964).

117/ 10 U.S.C. 810.

118/ 10 U.S.C, 830(b).

119/ 10 U.S.C 831(b).

R17 
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' - Art. 32 120! - requires the accused to be advised and
informed of the charges against him at the impartial investigation
of the matters comprising the offense. Such impartial investiga-
tion must be made before referral of charges and specifications
to a general court-martial, and, if charges are forwarded after the
investigation, "a copy thereof shall be given to the accused."

Art. 35 121/- requires trial counsel to "...cause to be
served upon the accused a copy of the charges upon which trial is to
be had."-

The provisions of the Manual for Courts-Martial, 1969,
(Revised edition) respecting the notification of the accused of the
"nature and cause of the accusation" against him are, and state
briefly, as follows:

para. 20(d)(4) - "When any person subject to the Code is
placed in arrest or confinement prior to trial, immediate steps
shall be taken to inform him of the specific wrong of which he is
accused..."

para. 25 - "When any person subject to this Code is placed
in arrest or confinement prior to trial, immediate steps shall be
taken to inform him of the specific wrong of which he is accused..."

para. 30(a) - "No person subject to the Code may interro-
gate, or request any statement from an accused or a person suspected
of an offense without first informing him of the nature of the
accusation..."

para. 32(f)(1) - When a commanding officer exercising
immediate jurisdiction under Art. 15 (non judicial punishment)
believes there are charges that cannot be properly disposed of
under Art. 15, he may forward charges respecting these offenses,
but before doing so, he "...will inform accused of the charges
against him."

para. 33(c) - provides that if, "when charges are received
by the officer exercising summary court-marital jurisdiction, it
appears that the accused has not been advised of the charges against
him, the action prescribed in 32(f)(l) will be taken promptly."

120/ 10 U.S.C. 832.

121/ 10 U.S.C. 835.
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para. 34(b) -' provides that at the outset of the impartialinvestigation (required before referral of charges to a general
court-martial) "...the accused will be informed. pf the offense
charged against him..."

para. 44(h) - provides that the trial counsel, "immediate-
ly upon receipt of charges referred to him for trial...will serve
a copy of the charge sheet, as received and corrected by him, on
the accused..."

para. 65 - provides that upon arraignment before the
general or. special courts-martial, "the trial counsel will....read
to the accused the charges and specification."

para. 79(d) - provides that when the accused appears before
the special courts-martial, the Court should advise him of "the
general nature of the charges; and, after compliance with other
requisite procedures, "...read or show the charges and specifications
to the accused..."

2. The cases

From the foregoing, it can be observed that the Court-
Martial Manual contains ample directions to notify an accused of
the "nature and cause of the action against him," in conformity with
the statutory rights conferred by the Uniform Code in this regard,
The purpose of these statutory and Manual provisions is to assure
that the accused is given a reasonable time in which to prepare
his defense. 122/

In United States v. Clay, 1 23/it will be remembered,
the Court of Military Appeals enumerated several rights which itdeemed to be included in the concept of Military due process. One
such right was the right "to be informed of the charges against him."This right, in the opinion of the Court, is equivalent to the "same
right accorded to defendants in civilian courts." 124/

122/ See: CGMS 21622, Stebbins, 33 CMR 677, (1963).

123/ 1 USCMA 74, 1CMR 74.

124/ Id. at 77.
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For that reason "Previously adjudicated federal court decisions
are a source from which we can test the prejudicial effect of
denying an accused the rights ...set out...as military due pro-.
cess. "125/

Previously adjudicated federal court decisions provide
a twofold test to be applied in determining whether the mandate
of the Sixth Amendment, in this area, has been complied with; that
is, the test for determining compliance with the requirement that
the accused be informed of the nature and cause of the accusation
is: 1) was the accused misled by the charges and specifications,
as filed; 126/ and, 2) in case of a delay in notifying or informing
the accused of the nature and cause of the accusation, was the
accused prejudiced by the delay.127/

The primary purpose of both elements of the test is to
permit a defendant to prepare his defense. This purpose is carried
over to the military by the opinion in the Stebbins case. 128/ The
secondary purpose of the first element of the test is to protect a
defendant from subsequent prosecution for the same offense 129/, and
this purpose would be carried over into the military as one of the
effects of the Clay decision.

As to the element of delay, it alone is not sufficient to
warrant a dismissal of charges. That is, if, under the circumstances,
a delay does not operate to the detriment and harm of the accused
in preparing his defense, or otherwise operate to his prejudice, then
a summary dismissal of charges by reason of delay is improper. 130/

125/ Id. at 78.

126/ Hallman v. United States, 208 F. 2nd 825, (1953).

127/ United States v. Deloney, 389 F. 2nd 324, (1968).

.28/ N. 122, supra.

129/ Carter v. United States, 173 F. 2nd 684, (1949), cert. den. 337 U.S. 946.

j2Q/ United States v. Schalck 14 USCMA 371, 34 CMR 151, (1964).
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As to what amounts to a prejudicial delay in the armed forces,the military cases reviewed are conclusive only of the fact that,in accordance with the Clay decision, federal court cases on theprejudicial effect of delay will, so far as practicable, control
in the military determination of whether the statutory mandate ofimmediacy is met; that is, unless military considerations and
necessities otherwise direct, the servicemen's right to be informedof the nature and cause of the accusation against him parallels
the civilian's constitutional right in this regard.

c)" To be confronted with the witnesses against him,...to have
compulsory process for obtaining witnesses in his favor."

1) The Code and Manual

The Sixth Amendment right to confront the witnesses
against him is enumerated only at Article 32 of the Uniform Code. 1_31That article requires pretrial investigations of the matters con-stituting an offense before their referral to a general court-mar-
tial for disposition; and, the pertinent subsections of the article
provide, in part, as follows:

"b) ... at that investigation full opportunity
shall be given to the accused to cross-examine wit-
nesses against him if they are available..."

"c) If an investigation...has been conducted
before the accused is charged..., and if the accused
was present at the investigation and afforded the
opportunities for.. cross-examination.. prescribed
in subsection(b), no further investigation... is
necessary unless it is demanded by the accused
after he is informed of the charge. A demand for
further investigation entitles the accused to recall
witnesses for cross-examination.

This right of confrontation is personal and must be
afforded as to available witnesses. As to unavailable witnesses,
an exception to this right is provided at Article 49(d) - 10 U.S.C.
849(d) - if the witness is unavailable by reason of any of the

stated circumstances.

1311 10 U.S.C. 832.
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The exception of Art. 49(d) relates to depositions which ray
be read into evidence at the trial when taken of a witness who:
1) resides beyond, or is more than 100 miles distant from, the place of
the trial. 2) is unable to appear by reason of death, age, sickness,
bodily infirmity, imprisonment, military necessity, nonamenability to
process, or other reasonable cause; and 3) his whereabouts presently
are unknown.

The Code provisions respecting compulsory process, however,
are more numerous. In this regard, Articles 32(b) and (c) above also
authorize the accused to present, at the pretrial investigation, anything
he may desire in his own behalf, and allows the investigating officer to
examine witnesses requested by the accused. Additionally, Article 46 132/
provides that the trial and defense counsel, and the court-martial, "shall
have equal opportunity to obtain witnesses and other evidence in accordance
with such regulations as the President may prescribe," and,"process law-
fully issued in this regard shall run to any part of the United States,
or the Territories, Commonwealths, and possessions."

Enforcement and implementation of the compulsory process pro-
visions is the subject of Articles 47 1_33/ and 49 134/ of the Code. In
brief, article 47 authorizes contempt proceedings to be brought in any
United States District Court, or in a court of original criminal juris-
diction in any of the Territories, Commonwealths, or possessions of the
United States, against any person subject to this Chapter who wilfully
neglects or refuses to appear after being subpenaed and tendered witness
and mileage fees to testify or produce any evidence before a court-mar-
tial, any military tribunal, or before any military or civil officer
designated to take a deposition to be read in evidence before such a
court-martial or other military tribunal. Article 49 authorizes the
taking of written or oral depositions by any party after charges have -been
signed. Notice of such taking must be given 'to every other party in-
volved; under certain circumstances, they may be read in court and in
evidence; and, for good cause shown, such depositions may be forbidden.

132/ 10 U.S.C. 846

133/ 10 U. S.C. 847

134/ 10 U.S.C. 849.
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The general and specific provisions of the Manual for Court-
Martial, 1969 (Revised edition), respecting the Constitutional and Code
requirements regarding witnesses are, in brief, as follows:

i) Confrontation

para. 30(f) - as a basic consideration in all cases, when
it appears to an accuser or investigating officer that a wit-
ness then available may not be available at a subsequent stage
of the proceedings, or that because of distance or other reasons
the case may be delayed pending the taking of depositions, such
matter will promptly be conveyed to the officer competent to
convene a court-martial for trial of the offense charged so
that depositions may be taken.

para. 33(e) - provides that when an officer exercising
summary court-martial jurisdiction is of the opinion that the
offenses charged are so serious as to warrant his recommendation
for a general court-martial, he will appoint a commissioned
officer to conduct a pretrial investigation, during which the
accused will be afforded the rights set forth in Article 32(b).135

para. 34(b) - requires that charges be investigated before
referral to a general court-martial and requires that the
accused, at the investigation's outset, be informed of the wit-
nesses against him, and of his right to cross-examine witnesses
against him, if they are available.

para. 34(d) - provides that all available witnesses, in-
cluding those requested by accused, who are reasonably necessary
for an impartial investigation, shall be called and examined
before the accused and his counsel, if any. But note, there is
no provision for compelling the attendance of witnesses not
subject: to military jurisdiction.

para. 42(c) - allows either counsel to interview any
witness or prospective witness without consent of opposing
counsel or accused.

135 To cross-examine witnesses at the initial investigation and subsequent
investigations demanded by accused.

'

'77



LRS-63

para.48(h) - grants defense counsel and the accused ample
opportunity to prepare the defense, including the opportunity
to interview each other and any other person.

para. 79(d)(1) - requires summary court to inform accused,
when he appears, of names of witnesses to be called, and of
his right of cross-examination.

para. 79(d)(3) - grants accused, in a summary court, the
right, and aid of the court, to cross-examine prosecution
witnesses.

para. 117(b)(2) - unless they consent otherwise, the accused
and his counsel shall be present at depositions taken by the
prosecution.

ii) Compulsory process

para. 34(b) - requires charges to be investigated before
referral to a general court martial, and requires the accused
to be informed, at the outset of such investigation, of his
right to have the investigating officer examine available
witnesses requested by the accused,

para. 34(d) - authorizes the accused to request the presence
of his witnesses at pretrial investigations.

para. 44(f)(2) - requires the trial counsel, before trial,
to notify and arrange to have present at the trial witnesses
who are to testify in person, including witnesses desired by
the defense.

para. 79(b) - imposes the duties of the trial counsel under
44(f)(2) upon the summary court.

para. 79(d)(1) - requires the summary court, when the accused
appears, to advise the accused of his right to call any witnesses
or produce any evidence in his own behalf with the assurance that
the court will assist him in every possible way to do so.

para. 79(d)(3) - specifies that a summary court will, on
behalf of the accused, obtain the attendance of witnesses.
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para. 115(a) - grants equal opportunity to trial and
defense counsel to obtain witnesses. Provides that process
issued to compel attendance shall be similar to that of U.S.
Courts having criminal jurisdiction, and shall run to any part
of the United States, or its Territories, Commonwealths and
possessions. Except for depositions, witnesses may not be
compelled to appear for examinations before trial. Trial coun-
sel is required to take timely and appropriate action to pro-
vide for the attendance of prosecution and defense witnesses.
Defense counsel must submit requests for witnesses in writing;
and such request must contain a statement containing (1) synop-
ses of the prospective witnesses' testimony, (2) full reasons
which necessitate the witnesses' appearance, and (3) any other
matter showing the expected testimony is necessary to the ends
of justice. When trial and defense counsel disagree as to
the necessity of the defense witnesses' testimony,, the matter
will be referred for disposition to the convening authority or
to the law officer or special court-martial according to whether
the question arises before or after court convenes.

para. 115(b) - requires trial counsel to give ample formal
or informal notice to appropriate commanders to assure the
attendance of military witnesses in their command. Also pro-.
vides that when the attendance of necessary military witnesses
will involve travel at government expense, the appropriate
superior officer will be requested to issue the necessary orders.

para. 115(c) - provides that without the necessity of
further process, and upon reasonable request, documents or other
evidentiary materials under military control will be made avail-
able to the defense, subject however, to any applicable limita-
tions and appropriateness under the circumstances.

para. 115(d) - authorizes trial counsel to subpoena material
civilian witnesses at government expense. Requires attendance
of witnesses in a foreign territory to be accomplished in ac-
cordance with existing foreign agreements or international law.
Also authorizes issue of warrants of attachment in aid of
securing attendance of civilian witnesses.

nara.117 - authorizes taking of depositions of civilian and
military witnesses whose availability for trial is uncertain.
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para. 118(a) - subjects civilian witnesses to contempt
proceedings for neglect or refusal to comply with a subpoena.Recalcitrant military witnesses shall be prosecuted under
the general Article 137 (offenses to discredit, prejudice or
good order of the service).

2 The Cases

i)Confrontation

The right of the Military accused to confront the
witnesses against him is another of the rights enumerated in UnitedStates v. Clay136/ as being included within the concept of militarydue process. As a result, all of the Clay effects and directions
previously considered herein as attaching to the right to be informedof the nature and cause of the accusation 137/- another such rightso included - equally apply to the right of confrontation.

As in the Civilian Courts, the right of reputable
counsel to interview witnesses in military judicial proceedings hasapparently been so rarely denied that there are only a very few caseson the subject. And of these few cases, the most significant appearsto be the recent case of United States v. Aycock, 138/ in which theaccused pleaded guilty to the charges and specification. The factualsituation, however, revealed that the accused's commanding officerordered him not to speak to the complaining witnesses.The basis forthe order was a complaint that the accused was bothering the witnessesand requesting them to drop the charges. Disregarding the order, theaccused again contacted the witnesses for the same purpose, and thisdisobedience was an added specification to which the accused, as henow alleges, improvidently pleaded guilty to.

The dispositive issue was the legality of the com-mander's directive, that is, if the order were legal, the guiltyplea was not improvident.

In resolving the issue in favor of the defendant, theCourt approvingly cites a number of State cases holding that theconstitutional (State) right of compulsory process becomes an emptyphrase if an accused is to be denied all opportunity to talk to awitness (for the prosecution or defense),and in the following
language, the Court adopts this concept of the constitutional right
to the military:

- _136/ 1 USCMA 74, 1 CMR 74

137/ See discussion at p.58.
138/ 15 USCMA 158, 35 CMR 130, (1964).
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9 139/ 15 US MA 256, 35 CMR 228, (1965).

"A military accused, just as a civilian
defendant, has the right to prepare to meet
charges against him. He too is entitled to
compulsory process for the production of
witnesses and other evidence....But to deny
him any access to the witness until the
trial of the charges against him, as this
order required makes such entitlement in most
part an empty and high-sounding phrase....
The contrary, of course, is true and we hold
that an accused may not, by means of military
orders, be required not to contact the
witnesses concerned with the charges against
him."

Some three months after the Aycock decision, the Court againhad the occasion to review the effect of an order upon the right of themilitary accused to confront the witnesses against him. As in the Aycockcase, the order at issue was held to be illegal. The occasion arose inthe case of United States v. Enloe 139/ and the issue derived from aregulation requiring defense counsel to interview O.S.I. agents (whowere to be called as government witnesses) only when a third party waspresent. The basis of the regulation, the government contended, was adesire "to protect the credibility of the Government's witnesses againstlater attack at the trial by unscrupulous defense counsel, who would urgethe agent gave a different version of relevant events to him prior to the
trial."

Since the Enloe case was one of first impression, the Courtadvances upon two fronts to its conclusion that the regulation involved
is illegal and unenforceable.

The first front utilizes the Uniform Code and the Court-Martial
Manual provivions regarding equality of access to witnesses and evidenceby either side without the consent of the other. In this regard, the
Court commented as follows:

"When Congress was considering the enactment of the
Uniform Code of Military Justice and the guaranty for thefirst time of the appointment of legally qualified defense
counsel to represent accused in all general courts-martial,
it was made aware of the intent to provide in the military
a broader right of discovery than was generally available
to civilian defendants, together with the right - subsequent-
ly expressly embodied in the Code --- to have'equal opportunity
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with the trial counsel "to obtain witnesses and
other evidence in accordance with such regulations
as the President may prescribe." Hearings before
House Armed Services Committee on H.R. 2498, 81st
Congress, 1st Session, pages 997, 1057; Code supra,
Article 46, 10 USC 846; United States v. Sweeney,
14 USCMA 599, 34 CMR 379; United States v. Aycock,
15 USCMA 158, 35 CMR 130. Not only did it there-
after expressly authorize the President to promul-
gate regulations governing the obtention of witnesses
and other evidence, see Code, supra, Article 46, it
also provided generally for his publication of rules
of procedure and evidence to govern trials by courts-
martial. Code, supra, Article 36, 10 USC 836.
Where such rules are not contrary to or inconsistent
with the Code, we have pointed out that they have theforce and effect of statutes. United States v. Smith,
13 USCMA 105, 32 CMR 105.

"Following the enactment of the Code, the Presi-
dent published such rules of procedure and evidence in
the Manual for Courts-Martial, 1951, supra. With re-
gard to the issue now before us, he provided that "any
act [on the part of the prosecution] . . . inconsistent
with a genuine desire to have the whole truth revealed
is prohibited." The Manual, supra, further declares,
Ample opportunity will be given the accused and hiscounsel to prepare the defense, including opportunities

to interview each other and any other person." (Emphasis
supplied.) Manual, supra, paragraphs 44g 48q. As to
such interviews, the following principle was expressly
laid down:

". Interviewing witnesses. -
Counsel may properly interview any

witness or prospective witness for the
opposing side in any case without the
consent of opposing counsel or the
accused. See 44h as to relations be-
tween the prosecution and the accused.
In interviewing a witness, counsel should
scrupulously avoid any suggestion calcu-
lated to induce the witness to suppress
or deviate from the truth when appearing
as a witness at the trial." [Manual,
supra, paragraph 42c] [Emphasis supplied]"
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The Government concedes the validity of the above but argues
that the regulation is nothing more than a reasonable condition to
protect Government witnesses against later attack at the trial, as to
their credibility, by unscrupulous defense counsel; hence, the regulation
does not deny the accused or his counsel their undoubted right to pre-
trial interviews. As to this argument, the court finds it faulty as it
misses the. point of the Manual provisions, which is:

"First, the President has expressly provided
that the consent of the opposing side need not be
obtained in order to interview its witnesses.
Manual, supra, paragraph 42c. Yet, the entire di-
rective is cast in terms of granting permission to
interview agents who are to be witnesses for the
Government and makes a condition of such grant of
consent the presence of the trial counsel, the OSI
commander, or a senior agent. But how can such
permission be required or conditions attached to
its grant, when the Manual, with the- full force of
the basic enactment of Congress behind it, has
eliminated the need for such consent? The answer
is obvious, i.e., that the directive is directly
in conflict with the Manual provision regarding this
phase of pretrial discovery and must, therefore, fall
of its own weight. But that is not the only con-
sideration.

In.United States v. Sweeney, supra, we pointed
out that Congress, in the Code, expressly provided
for equal opportunity between the Government and
the accused in the procuring of witnesses and other
evidence. Code, supra, Article 46. The directive
here, however, imposes regulatory conditions only on
defense counsel and throws only in his path the
obstacle of having third parties' present during the
pretrial interview of agents who will ostensibly
appear on behalf of the United States. And this re-
quirement, we are informed by the Government, rests
upon the allegation that it is the practice of Air
Force defense counsel falsely at trial to represent
that agents' testimony is different from that com-
municated in pretrial interviews. We have not been
aware of any noticeable number of such incidents in
the thousands of records which have been filed with
this Court, nor do we believe that such an unethical
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practice is prevalent among defense counsel in general
or those in the Air Force in particular. We are offered
no sup ort for the proposition, nor do we believe it
neces ary to condemn or subject to strictures the whole
membership of a bar because of the alleged misbehavior
of some individuals."

The second front utilizes a number of State court decisions tothe effect that the accused should be accorded the right to interviewmaterial witnesses in the absence of the prosecuting attorney, and viceversa.

On the basis of the State court's decisions, and in the lightof the provisions of the Manual and Uniform Code regarding equality ofaccess to witnesses and evidence and the lack of need for the consent ofopposing counsel to pretrial interviews of witnesses, the Court concludesthat it is beyond the authority of the United States to interpose itselfbetween the witness and .the defense counsel and require, as a conditionof granting such interviews, that a third party be present. 140/

The import of all the foregoing. is that the military accusedor his attorney, if they so desire, must be afforded the full and uninhi-bited opportunity to confront the accusers and witnesses against theaccused, as anything less would undoubtedly effect a prejudicial violationof his rights of confrontation,. and result, unless such prejudice is.otherwise cured during the course of the proceedings, in a denial ofmilitary due process.

140/ See also: United States v. Meyer, 15 USCMA 268, 35 CMR 240, (1965)and United States v. Beck, 15 USCMA 269, 35 CMR 241, (1965), decidedon the same day as the E nloedecision, and in which the Court reliedon its Eg , decision to hold that it was prejudicial error toadmit the testimony of OSI agents where defense counsel (pursuantto the same regulation involved in theEnloe, case) had been denieda private pretrial interview with .them.
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ii) Compulsory process

In the recent case of United States V. Manos 141/, the
Court of Military Appeals definitely declared that the com-
pulsory process guarantee of the Sixth Amendment applies to
the military at least to the same extent that it applies to
the defendant in the civilian tribunal. The occasion for
this holding was the Government's contention that the Sixth
Amendment's compulsory process provisions do not apply to
trial by court-martial. In reply, the Court stated: 142/

"The short answer to this contention is
found in the United States v. Sweeney, 14 USCMA
599, 34 CMR 379, at page 602, wherein we considered
the refusal of a convening authority to make a
character witness available:

"Under the Sixth Amendment to the
Constitution, one accused of crime
is guaranteed the right to compel
the attendance of witnesses. Who
these witnesses shall be is a matter
for the accused and his counsel. He
may not be deprived of the right to
summon to his aid witnesses who it is
believed may offer proof to negate
the Government's evidence or to
support the defense."'

Having thus stated the right as it applies to the Military,
the Court then carefuly notes that it is not thereby authorizing
"carte blanche" authority for the issuance of subpoenas in all
cases. To the contrary, in this respect, all that the Court
is concerned with is "...impressing on all concerned the
undoubted right of the accused to secure the attendance of
witnesses in his own behalf; the need'for seriously considering
the request; and taking necessary measures to comply therewith
if such can be done without manifest injury to the service."l444/

141/ 17 USCMA 10, 37 CMR 274, (1967).

1_42/ Id at 278. (Accord) United States v. Seeger., (1960), 180 F. Supp. 467).

14j/ Id at 279.

1
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The Sweeney case, supra, approved the procedure
set forth in the Court-Martial Manual at paragraph 115a
respecting the duties, responsibilities and preliminary
burdens imposed on both trial and defense counsel in
securing the attendance of witnesses. The Sweeney case
also holds that the right of the individual ,accused to
the attendance of witnesses on the merits of the rse
is not absolute. The basl for thi ilhttr Iiidiig
and the authority for applying it in the military is:
1). the general conformity of Article 46 of the Uniform
Code and paragraph 115a of the Court-Martial Manual with
Rule 17(b) of the Federal Rules of Criminal Procedure 144/
a rule which has been interpreted ag not vegtinq an abs-
lute right in the d(ndant, "nd '2) .n). keg Y
112 F. Supp. 734 (SO Cal.) (1953) which holds that "unless
the military code specifically provides otherwise, rules
applicable to subpoena of witnesses before civil tribunals
apply with equal force to...(military) tribunals." And by
approving the provisions of paragraph 115 of the Court-
Martial Manual, one such rule is that the testimony of any
witness requested by the defense must be shown to be both
material and necessary, 145/ and when so demonstrated, the
right's satisfaction is not then accomplished by the forcing
of an accused to present the testimony of a material witness
on his behalf by way of stipulation or deposition: "On the
contrary, he is entitled to have the witness testify directly
from the witness stand in the courtroom." 146/

144/ Rule 17(b) vests discretion (and, hence, not an absolute right to
the defendant) in the judge of any court to issue subpoenas upon
motion or request of any indigent defendant, and requires such
motion or request to be supported by an affidavit showing the pro-
posed witness' name, the testimony he is expected to give, and
stating that such testimony is material to the defense and de-
fendant cannot safely go on trial without it.

145/ See: United States v. DeAngelis, 3 USCMA 298, 12 CMR 54, (1953),
and para. 115(a), Court-Martial Manual.

146/ See: United States v. Harvey, 8 USCMA 538, 25 CMR 42, (1957).
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d) Right to Counsel

1) The Code and Manual

The final constitutional guarantee of the Sixth Amend-ment is the right "to have the Assistance of Counsel for his defence."
And. of all the safeguards of the Bill of Rights, this is perhaps themost valuable since, basically, this is the right to be heard. Itsvalue is expressed in the following passage from Justice Sutherland'sopinion in Powell v. Alabama 147/:

"What, then, does a hearing include? Historically andin practice, in our own country at least, it has always. includedthe right to the aid of counsel when desired and provided
by the party asserting the right. The right to be heard
would be, in many cases, of little avail if it did not
comprehend the right to be heard by counsel. Even theintelligent and educated layman has small and sometimes
no skill in the science of law. If charged with crime,
he is incapable, generally, of determining for himself
whether the indictment is good or bad. He is unfamiliar
with the rules of evidence. Left without the aid ofcounsel he may be put on trial without a proper charge,
and convicted upon incompetent evidence, or evidence
irrelevant to the issue or otherwise inadmissible. Helacks both the skill and knowledge adequately to prepare
his defense, even though he have a perfect one. He
requires the guiding hand of counsel at every step in
the proceedings against him. Without it, though he be
not guilty, he faces the danger of conviction because
he does not know how to establish his innocence. If thatbe true of men of intelligence, how much more true is it
of the ignorant and illiterate, or those of feeble intellect.
If in any case, civil or criminal, a state or federal courtwere arbitrarily to refuse to hear a party by counsel,
employed by and appearing for him, it reasonably may not
be doubted that such a refusal would be a denial of a
hearing, and, therefore, of due process in the constitu-
tional sense. "

US 45, 68-69.
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For the military suspect or accused, this right to be heard is
assured by the following Articles of the Uniform Code of Military Justice:

Art . 27:.

(a). - requires convening authorities of general and
special:court -martials to detail trial and defense counsel.

(b) - provides that detailed trial and defense counsel
for a general court-martial must be: 1) a judge advocate of the
Army, Navy, Air Force or Marine Corps,. or a law specialist of the
Coast Guard, who is a graduate of an accredited law school or is
a member of the bar of a Federal court or of the highest court
of a,.State; or must be a member of the bar of a Federal court or
of the highest court of a State; and, 2) certified as competent
to perform such duties by the Judge Advocate General of the Armed
Force of which he is a member.

(c) - provides that in a special court-martial, trial and
defense counsel must be similarly qualified, i.e., if trial
counsel is qualified to act as counsel before a general court-
martial, defense counsel must be similarly qualified, and, if trial
counsel is a judge advocate, a law specialist, or a member of the
bar of a Federal court or the highest court of a State, the detailed
defense counsel must .be one of the foregoing.

Art. 32(b) 144/ requires the accused at pretrial investigations
of the matters set forth in any charge or specification, to be
advised of his right to be represented by counsel at such investi-
gation. Also provides that upon his request, the accused shall be
represented by civilian counsel, if provided by him, .or military
counsel of'his. own selection if. such counsel is reasonably avail-
able, or by counsel detailed by the pfficer exercising general
court-martial jurisdiction over thecommand.

148 10 U.S.C. 827

14/10 U.S.C. 832
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Art. 38(b) - provides that at trial, the accused has the
right to be represented before a general or special court martial
by: 1) civilian counsel, if provided by him; 2) military counsel
of his own selection if reasonably available; or 3) by defense
counsel detailed under Art. 27 above. Also provides that if the
accused has counsel of his own selection, detailed counsel shall
act as associate counsel if the accused so desires, otherwise they
shall be excused by the president of the court.

Art. 70 15

(a) - requires the Judge Advocate General to detail one
or more commissioned officers as appellate trial and defense counsel.
Requires such counsel to meet the qualifications of Act. 27(b)(1)
above.

(c) - requires appellate defense counsel to represent
the accused before the board of review or Court of Military Appeals
when:

1) he is requested by the accused;
2) when the United States is represented by

counsel; or
3) when the Judge Advocate General has sent a case

to the Court of Military Appeals.

(d) - grants the accused the right to be represented before
the board of review or Court of Military Appeals by civilian counsel,
if provided by him.

The above requirements of the Code are reiterated and procedurally
explained in the following paragraphs of the Manual for Courts-Martial,
1969, (Revised edition):

para. 6(a) - restates the provisions of Art. 27 respecting
the detailing of trial and defense counsel for general and special
courts -martial. Prohibits delegation of the power to detail.

150/ 10 U.S.C. 838(b).

15.1 10 U.S.C.. 870.
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(b) - restates the Art. 27 qualifications for trial
and defense counsel in a general court-martial.

(c) - provides that before assembly of a special court-
martial, or an Article 39 session (called by the military judge to
hear, determine and rule on motions, defenses, and any other matters
capable .of determination without trial) the accused must be afforded
the opportunity to be represented by counsel qualified under Art. 27(b)
unless such counsel cannot be obtained because of physical conditionsbr military exigencies. Permits accused to waive qualified counsel,
in which case trial may proceed with counsel initially detailed. As
here used, physical conditionsor military exigencies may exist under
rare circumstances, such as on an isolated ship on the high seas or
in a unit in an inaccessible area. Mere inconvenience does not con-
stitute physical conditions or military exigency. But, if these
conditions exist, trial may proceed and the record must include a
statement explaining why qualified counsel could not be obtained, and,
also, why the trial had to be held at the time and place it was.
Additionally, if a trial proceeds without qualified counsel, a bad-
conduct discharge may not be adjudged at that trial.

para. 30(b) - provides that at custodial interrogations,
the accused must be advised of his right to counsel and of his
right to have counsel present at the interrogation. After being
advised of these rights, the accused may not be interrogated unless
he expressly and voluntarily states: 1) he does not desire counsel,
and, 2) that he is willing to make a statement.

para. 33(e) - provides that when an officer exercising
summary court-martial jurisdiction is of the opinion that the
offenses charged are so serious as to warrant his recommendation
for a general court-martial, he will appoint a commissioned officer
to conduct a pretrial investigation, during which the accused
will be advised of his right to be represented by counsel at that
investigation.

para 34(b) - requires charges before a general court-
martial to be thoroughly and impartially investigated before
referral thereto, and at the outset of such investigation, the
accused must be informed of his right to have counsel certified
under Art. 27(b) above represent him at the investigation.

77 7
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(c). - provides that if an accused requests counsel the
investigating officer will:

1) gives the accused reasonable opportunity to
secure civilian counsel, if desired by him;

2) take necessary action to provide the accused, if
he so desires, with military counsel of his own selection.

3) if counsel is not provided according to 1) and
2) above, and if the officer ordering the investigation is the
officer exercising general court-martial jurisdiction over the
command, he will detail counsel certified under Act 27(b), other-
wise he will forward the accused's request directly and
expeditiously to the officer exercising general court-martial
jurisdiction, who will promptly designate and provide certified
counsel.

para. 46(d)- requires detailed defense counsel,; before.
trial, to advise the accused of his right to select individual
counsel, civilian or military, of his own choice.

para 48(a) - restates the. right of the accused.in a
general or special court-martial to be represented by civilian
counsel, if provided by him, or by military counsel of his own.
selection, if reasonably available, or by defense counsel detailed
under Art. 27.

Provides that only counsel qualified under Art. 27(b) may
represent an accused at a general court-matrial or a special court
martial at which bad-conduct discharge maybe adjudged. These
qualifications may not be waived by the accused, however, The
accused may elect to represent himself.

(b) - establishes the procedure for the detail of military
counsel requested by an accused. Requires such officer's avail-
ability to be determined by the convening authority who shall
then notify the accused of the result of such determination. Also
sets up an appellate procedure when a determination. of unavail-
ability is made at certain command levels.

(k) - provides that as part of his defense duties, counsel
shall advise a convicted accused of his right to counsel on
appeal.

"1
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para. 52(c) - provides that in joint trials each accused
must be accorded every right and privilege which he would have if
tried separately, e.g., each accused may, if he desires, be de-
fended' by individual counsel, etc.

para. 6 (f) - provides that a general court-martial is
not legally constituted unless detailed defense counsel has been
certified as competent and qualified according to Art. 27(b). A
special court-martial is not legally constituted if the accused
has not been afforded the opportunity to be represented by counsel
qualified under Art. 27(b) unless such counsel cannot be obtained
because of military exigencies or physical conditions. If counsel
is unavailable by reason of such exigencies and conditions or if
accused has declined qualified counsel, a special court-martial is
not legally constituted unless detailed trial and defense counsel are
similarly qualified, i.e., if trial counsel is a judge advocate,
law specialist, member of a bar of a Federal Court or the highest
court of a state, or is qualified to act as counsel before a
general court-martial, defense counsel detailed must be similarly
qualified.

At a special court-martial, the court will be adjourned
when it appears that a) accused has not been afforded the oppor-
tunity to be represented by counsel, unless such counsel cannot be
obtained by reason of physical conditions or military exigencies;
b) detailed trial and defense counsel are not similarly qualified.
Adjournment of the Court also follows when a general court-martial
is aware that detailed defense counsel has not been certified as
required.

para. 102(a) - requires the Judge Advocate General to
detail, in his office, one or more commissioned officers as appellate
counsel for the Government and the defense.

(b) - requires appellate defense counsel to represent an accused
before the review board and Court of Military Appeals: I) when he
is requested to do so by the accused; 2) when the United States is
represented by counsel, or 3) when the Judge Advocate has sent a
case to the Court of Military Appeals. Also requires appellate de-
fense counsel to advise accused as to the merits of the grounds on
appeal and, regardless of his opinion on the merits, to assist the
accused in his appeal if accused requests him to.

rti _ ... _ , . . . ,
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() - grants accused the right to be represented by civilian
counsel on appeal.

para. 117(b)(2)a- provides that the qualifications of
counsel and the rights of the accused to counsel for the taking
of a deposition are the same as those prescribed for trial by
the 1ype of court-martial before which the deposition is to be
used. (See: para. 6a, b, and c, and 48a and b above). Unless
they consent otherwise, accused and his attorney shall be present
at the taking of a deposition. If counsel has not been detailed
before a deposition is to be taken, the convening authority will
detail counsel to represent the prosecution and defense in taking
the deposition of any witness.

para. 140(a)(2) - provides that a confession or admission
by an accused must be voluntary if it is to be admissible against
him. Lists some examples of instances of coercion, unlawful in-
fluence, or unlawful inducement (which render confessions and
admissions involuntary if obtained by such devices) one of which
is "obtaining the statement in violation of the warning require-
ments...as to the right to counsel." Further provides that a
statement is obtained in violation of the warning requirement in
re the right to counsel if a person subject to the Code or acting
as an instrument of such person or a unit of an armed force ob-
tained it by official interrogation from an accused or suspect
when he was in custody without having, before any questioning,
warned him of his right to consult, and to have with him at the
interrogation, civilian counsel provided by him (or, when en-
titledthereto, civilian counsel provided for him) or, if the
interrogation is a United States military interrogation, military
counsel assigned to his case for the purpose. But an accused
may waive this right and the statement obtained after waiver may
be voluntary; otherwise, statements obtained in violation of the
requirement of warning of the right to counsel is considered to
be-involuntary, and therefore inadmissible against him, because
of the violation alone, even if the accused or suspect knew
that he had this right despite the lack of warning.

.
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2) The Cases

From the foregoing Code and Manual provisions, it is
evident that the military accused is granted the right to be
represented by counsel, either retained or detailed, at trial
and on appeal. In the case of a general court-martial, detailed
counsel must be a lawyer (i.e., a law school graduate or member
of a Federal or State bar), whereas, in a special court-martial,
such counsel must be detailed only if they are reasonably avail-
able. Additionally, the Code and Manual explicitly provide for
affording an accused person counsel at his request during the
formal pretrial investigation 152/and during custodial interroga-
tion.

This requirement of counsel during formal pretrial in-
vestigations (conducted under Art. 32 after charges are filed),
the trial proper, and on appeal appears to be so clearly estab-
lished in the military law that comment thereon may be withheld.
But in the area of informal or police investigations and custodial
interrogation, a requirement of counsel is a fairly recent one
that traces its development to a line of cases extending from
Gunnels 153/. to Tempia. 154_/

Prior to Tempja, the decisions of the Court of Military.
Appeals in the Gunnels. _Rose 155/ and Wheaton 156/ cases fixed the
law in this area. In the Gunnels case, the Court distinguished
between criminal proceedings (which includes pretrial proceedings
during, which counsel investigates the facts and prepares the
defense) and police investigations and concluded that the right to
counsel exists only in the former instance. In so concluding, how-
ever, the Court carefully pointed out that its distinction did not
mean that a person suspected of the commission of a crime can be

152/ required under Art. 32 (10 U.S.C. 832).

153/ United States v. Gunnels, 8 USCMA 130, 23 CMR 354, (1957).

154/ United States v. Tempia, 16 USCMA 629, 37 CMR 249, (1967).

15/ United States v. Rose, 8 USCMA 441, 24 CMR 251, (1957).

156/ United States v. Wheaton, 9 USCMA 257, 26 CMR 37, (1958).

poll
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precluded from consulting counsel. To the contrary, in this' regard,.
"a suspect has no right (prior to filing of charges or during police
investigation) to the appointment of military counsel but he most
assuredly has a right to consult with a lawyer of his own choice or
with the Staff Judge Advocate;"157/ and, when such consultation is
with the Staff Judge Advocate or his representatives, he, while not
bound to assign military counsel, is obligated to give the accused
correct advice. 158/ In the Rose case, the Court held that the
accused's pretrial statement was inadmissible in evidence when,
during his interrogation by Government agents, his request for an
opportunity to contact his attorney was denied and he was erroneously
informed he could not have counsel. The Wheaton case accords with
the Rose case in rendering inadmissible an accused's pretrial-state-
ment obtained after he had been misinformed of his right to consult
with counsel in connection with his interrogation by Government
agents. In each of the cases cited, the accused inquired as to his
right to counsel at such investigations and interrogations, thus, in
summary, it may be stated that prior to Tempia, it was the general
rule of law that "when an accused or suspect requests such informa-
tion (there being no then requirement on the military investigator
to volunteer information) it is error to misadvise (or affirmatively
mislead) him as to his right to consult with an attorney (though it
is aot mandatory to detail counsel prior to the filing of charges)
and force him to submit to questioning without a lawyer." 15_/ Also,
in serving to fix the law thusly in the area of informal investiga-
tions and interrogations, the cited cases had an additional effect

157/ Gunnels, supra, at 358.

/58 Note: the specific complaint in Gunnels was not predicated upon any
misadvice by the Staff Judge Advocate, but was with his order to his
staff to refrain from advising the accused. As a result, the accused
was forced to submit to questioning by military investigating officers
without a lawyer present to advise him.

159/ United States v. Brown, 13 USCMA 14, 17, 32 CMR 14, 17.
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of establishing a third ground 160/ for excluding pretrial state-
ments and confessions from evidence in addition to the two pre-
viously recognized grounds of involuntariness and failure to ad-
vise a suspect (as required by Code Article 31) of his right to
remain silent.

The Tempia decision, however, changes this rule by
impressing upon the military the constitutional guidelines enunci-
ated by the Supreme Court in its decision in United States v.
Miranda. 161/ In this regard, the Supreme Court, in Miranda, held
that the guarantee of the full effectuation of the Fifth Amend-
ment privilege against self-incrimination during. custodial inter-
rogations (i.e. questioning initiated by law enforcement officers
after a person has been taken into custody or otherwise deprived
of his freedom of action in any significant way) requires adherence,
at the least, to the following procedural safeguards:

"Prior to any questioning, the person must
be warned that he has a right to remain silent,
that any statement he does make may be used as
evidence against him, and that he has a right to
the presence of an attorney, either retained or
appointed. The defendant may waive effectuation
of these rights, provided the waiver is made
voluntarily, knowingly and intelligently. If,
however, he indicates in any manner and at any
stage of the process that he wishes to consult
with an attorney before speaking there can be
no questioning. Likewise, if the individual is
alone and indicates in any manner that he does
not wish to be interrogated, the police may not
question him. 162/

160/ i.e., a ground founded in the concept of military due process as
enunciated in United States v. Clay, 1 USCMA 74, 1 CMR 74, (1951)
wherein the Court of Military Appeals declared that failure to
afford an accused the enumerated right to be represented by coun-
sel denied him military due process and furnishes grounds to set
aside convictions.

161/ 384 US 436, (1966).

162/ d. at 444.
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Under Tempia, then, the changed and currently applicable
military rule respecting the Sixth Amendment right to counsel during
informal or police interrogation becomes a mandate which: 1) im-
poses an affirmative duty on the government agents to advise a sus-
pect or an accused, before beginning any interrogation, that he has
a right to the presence of detailed or retained counsel, and 2) re-
quires the immediate cessation of all interrogation, at any stage of
the proceedings, when a suspect or accused, in any manner, indicates
that he wishes to consult an attorney. By thus conforming military
pretrial proceedings with the civilian practice in this area, the
unequivocal impact of Tempia, then, is to cloak the military suspect
or accused with the same Sixth Amendment safeguard of counsel that
applies to his civilian counterpart and is required if the Fifth
Amendment privilege against self-incrimination is to be fully ef-
fectuated and guaranteed, i.e., in guarantee of the privilege against
self-incrimination, it is equally or more important for an accused
to know when to speak and when to remain silent, hence, under the
Fifth and Sixth Amendments, a military suspect or accused is entitled
to an attorney during such interrogations.

"-- not a supposedly impartial arbiter who will
will later judge whether accused is to be prosecuted,
but a lawyer who is peculiarly and entirely the accused's
own representative; who owes him total fidelity; to
whom full disclosure may be safely made in a privileged
atmosphere; and from whom accused can learn with
confidence a proper course of action. Otherwise, if
the accused makes statements, the trial may well be
over when he leaves the station house, or though inno-
cent, his frantic concern for his own safety may lead
him so to constrict himself by a series of damaging
declarations that an entirely valid defense may be set
at naught. There are many considerations -- apparent
to any trial lawyer worth his salt -- which may govern
an accused's choice of action when in the hands of
police. The latter are always free to call upon the
state's attorney or Staff Judge Advocate for advice
regarding their investigative tactics. The Supreme
Court has now established parity by demanding the
accused likewise be furnished a legal advisor of his
own - not one who is duty bound also to weigh the
interests of the Government; who cannot protect the

L 
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accused with the attorney-client privilege; and to
whom as here, he cannot relate the facts as he saw
them and secure competent advice as to what course
to follow." 163/

In subsequent cases the Court of Military Appeals more
particularly defines the extent of the Miranda requirements. For
example, in United States v. McCauley L64j, the Court excluded
the accused's pretrial statement given to an F.B.I. agent while
accused was in a civilian jail (i.e., an atmosphere of coercion).
Prior to the interrogation, the agent failed to advise the accused
of his right to the presence of retained or appointed counsel. In
finding prejudicial error on these facts, the Court clarified the
Miranda test in stating that "the test to be applied is not whether
the accused has been technically taken into custody, but, absent
that, whether he has been otherwise deprived of his freedom of
action in any way," 1651 thus, in this case, the inherent compul-
sion of a police atmosphere (or custodial interrogation, as it is
termed by the Supreme Court), whether civilian or military, con-
stitutes a deprivation of freedom of action. Again, in United
States v. Pearson, 166/ the Court held it was prejudicial error to
admit in evidence the accused's pretrial statement obtained after
he had been advised that he was entitled to legal assistance from
the Staff Judge Advocate or counsel retained by him. This advice
was deemed deficient because it did not inform the accused that:
1) he was entitled to the presence of a lawyer during interrogation,
and 2) a military lawyer would be provided "free of charge."
Emphasis added) And, in United States v. Roan, 167/, the Court
emphatically states that failure to advise an accused or suspect
that he is entitled to the presence of counsel during interrogation
constitutes reversible error," and will result in a dismissal of

charges if by reason of such exclusion of a pretrial statement a
finding of guilty would be unsupported by the remaining evidence.668

163/ Tempia, -supra at 259, 260.

164/ 17 USCMA 81, 37 CMR 345, (1967).

165/ Id. at 348.

166/ 17 USCMA 204, 37 CMR 468,. (1967).

67/ 17 USCMA 163, 37 CMR 427, (1967).

/68 See: United States v. Hart 17 USCMA 524, 38 CMR 323, (1968).
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Also, the required advice must be clearly stated to a suspect or
accused before any interrogation, that is, the required advice
may not be proven by circumstantial evidence. In this latter
respect, the Government contended, in United States v. Stanley,169/
that "as the education of a member of the (armed) forces includes
orientation as to his rights regarding legal assistance and entitle-
ment to counsel in .connection with military justice matters, he
should be deemed to know that an attorney would be made available
to him without charge in connection with any criminal interrogation."
Replying negatively to this contention, the Court noted that the
Miranda Court anticipated such a contention and rejected its appli-
cability, in the following language, in determining whether the
necessary warning had been shown:

"Accordingly we hold that an individual held
for interrogation must be clearly informed that he
has the right to consult with a lawyer and to have
the lawyer with him during interrogation under the
system for protecting the privilege we delineate
today. As with the warnings of the right to remain
silent and that anything stated can be used in
evidence against him, this warning is an absolute
prerequisite to interrogation. No amount of cir-
cumstantial evidence that the person may have been
aware of this right will suffice to stand in its
stead. Only through such a warning is there ascer-
tainable assurance that the accused was aware of
this right." (Emphasis supplied.) (Miranda v.
Arizona, supra, at page 471)" 170/

However, while Tempia applies the Miranda procedures of
constitutional import to the military, its protections of the right
to counsel during interrogation are not available to all armed
services members. In this regard the Supreme Court held, in'Johnson
v. New Jersey,that Miranda would be applied prospectively only.

1691 17 USCMA 384, 38 CMR 182, (1968).

170/ Id. at 183, 184.

'i

Y%,,

Y

,

t

.r,

.

.. ,

.L

fj "

l

LRS-84

y y
. 4* 

r 
..

77

r

.

;::

k-

.

;;x.
,,

, ..

'r,

;'



4

LRS-85

In Tempia the Court of Military Appeals also held that the applica-.
tion of the Miranda principles to the military would also be effec-
tive only from the date of the latter decision. Since Miranda was
decided on .June 13, 1966, it follows then that for trials begun
prior to that date the old rule of the Gunnels and Rose cases will
apply, and for those trials started after June 13, 1966, the
Miranda principles will apply.
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V THE EIGHTH AMENDMENT

1. Background and Cases

The Eighth Amendment proscribes excessive fines and bail,and cruel and unusual punishments.

The Uniform Code of Military Justice specifically pro-scribes cruel and unusual punishments, 171/ but no such specificproscription respecting bail, or the granting thereof, is to befound in the Code. In this latter regard, in fact, the Court ofMilitary Appeals, in Levy v. Resor, j_/ only recently reaffirmedthe apparently traditional view that bail is not available in the
armed services.

In the Levy case, among other prayers for relief, theappellant requested bail pending the appeal of his court-martial
conviction. In denying the request, the Court relied on theSupreme Court's decision in Carlson v. Landon, 342 U.S. 524, 545,(1952), in which it was held that the "Eighth Amendment has notprevented Congress from defining the classes of cases in whichbail shall be allowed in this country...", and other Federal andState cases which held that bail was not a matter of right underthe common law and "...generally, in the United States, bail
pending an appeal from a conviction seems to be a creature ofstatute." 173/ From these, the Court concluded that the right isof statutory and not constitutional dimensions. Turning to theMilitary, the court then cites a number of Federal decisions thatrecognize the absence of the right to bail pending appeal from aconviction by courts-martial. Prominent among these was United
States v. Visserinq, 184 F. Supp. 529, 530 (ED VA) (1960) in
which the Court stated:

"...the Eighth Amendment is not applicable tomilitary personnel, and bail is wholly unknown to

171/ Art. 55 (10 U.S.C. 855) - which, in addition to the general proscrip-tion, forbids the use of single or double irons, except for the purpose
of safe custody.

172/ 17 USCMA 135, 37 CMR 399, (1967).

173/ Id. at 403.

174/ Id.

,.
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the military law and practice. 72 Harv. L. Rev.
266, 284, 285; U.S. ex rel Woodward v. Deahl,
D.C.W.D. Ark., 60 F. Sup. 666; 29 Temple L.Q.,
1,5; U.S. Bayhand, 6 USCMA 762, 21 CMR 84,
(1956)." 174/

With these concepts in mind, the Court then proceeds todetermine whether Congress, in the absence of a specific provisionin the Uniform Code, has otherwise acted, or expressed its intent,
with respect to the grant of bail either before trial or afterconviction. And in this regard, the Court's attention was initial-ly drawn to the Bail Reform Act of 1966 175/ which establishes
guidelines to be followed by Federal Courts in determining whetheran accused should be released on bail pending trial or appeal.Recognizing that civilian statutes, on occasion, are not intended
to apply to the military, the Court examined the Act and found there-in a specific exclusion of courts-martial from its provisions; andthat this exclusion was the considered act of the Congress sincethe House version of the Act included courts-martial whereas theparallel Senate version did not,and, when this difference was broughtto the attention of the House Judiciary Committee it accepted theSenate version which expressly excluded military tribunals. 177/

Failing to find a specific military bail requirement inthe general Federal statutes, the Court re-examined the Uniform
Code. to determine if a military bail system might be implied fromany provision thereof. And in this regard, the only code pro-vision deemed pertinent was Article 36 178 which authorizes thePresident to prescribe rules of procedure before courts-martial,

4/ Id.

175/ 18 U.S.C. 3141-31520

176/ 18 U.S.C. 3152.

17/ See. S. Rept. 750, H. Rept. 1541, 89th Cong.

17/ 10 U.S.C. 836.
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courts of inquiry, military commissions and other military tribunals.Pursuant to this authority, the President prescribed the followingregulation:

"Upon notification from a trial counsel of the
result of a trial, a commanding officer will take
prompt and appropriate action with respect to the
restraint of the person tried. This action, depend-
ing on the circumstances, may involve the immediate
release of the person from any restraint, or the im-
position of any necessary restraint pending final
action on the case." 179/

Analyzing this regulation, the Court notes that regardlessof whether it must be construed as applying to acquitted persons orthose convicted and awaiting final action (of sentencing, appeal,etc.), this was the logical point for the insertion and institutionof a military bail system by the President, if he so intended. Thisbeing so, then, the absence of such provisions in the regulation canonly be regarded as indicative of "an implicit Presidential intent
not to provide for a military bail system."

In conclusion, then, since the right to bail is of statu-tory and not constitutional dimensions, and there being no expressor implied statutory institution of a military bail system, thecourt could only adhere to the traditional view, which currently
prevails, that bail is not available in the armed services.

While a military bail system does not exist, a system ofrestraints and restrictions does. Under this system, commanding andcustodial officers are vested with discretion to determine the formand extent of the restraint or restriction. The court's protectivefunction under this system is to determine whether a particular formof pretrial restraint is justified 180/ and whether there has beenan abuse of discretion in the imposition of post-trial restraint.181/-The system derives from the following Uniform Code provisions and
explanatory Manual paragraphs:

179/ MCM, 1969 (Rev.), para. 21(d)

180/ e.g. see U.S. v. Bayhand, 6 USCMA 762, 21 CM 84, (1956).

181/ See Levy, supra, at 404.
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2) The Code

Art.9(a)- - "Arrest is the restraint of a person by anorder, not imposed as a punishment for an offense, directing himto remain within certain specified limits. Confinement is thephysical restraint of a person."

"(b) An enlisted member may be ordered into arrest orconfinement by any commissioned officer by an order, oral orwritten, delivered in person or through other persons subject tothis chapter. A commanding officer may authorize warrant officers,petty officers, or noncommissioned officers to order enlisted mem-bers of his command or subject to his authority into arrest orconfinement."

"(c) A commissioned officer, a warrant officer, or acivilian subject to this chapter or to trial thereunder may beordered into arrest or confinement only by a commanding officerto whose authority he is subject, by an order, oral or written,delivered in person or by another commissioned officer. Theauthority to order such persons into arrest or confinement maynot be delegated."

"(d) No person may be ordered into arrest or confinement
except for probable cause:'

"(e) Nothing in this article limits the authority ofpersons authorized to apprehend offenders to secure the custodyof an alleged offender until proper authority may be notified."182/

Art. 10 - "Any person subject to this chapter charged withan offense under this chapter shall be ordered into arrest or con-finement, as circumstances may require; but when charged only withan offense normally tried by a summary court-martial, he shall notordinarily be placed in confinement. When any person subject tothis chapter is placed in arrest or confinement prior to trial,immediate steps shall be taken to inform him of the specific wrongof wiich he is accused and to try him or to dismiss the charges
and release him." 183

182/ 10 U.S.C. 809.

183/ 10 U.S.C. 810.
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Art. 57(d) 184/ - permits the convening authority, on
application of the accused, to defer service of the sentence to
confinement. Such deferment terminates when sentence is ordered
executed (presumably, after exhaustion of appellate procedures).
Permits officer exercising general court-martial jurisdiction
over the accused's command to authorize such deferment if accused
is no longer under the jurisdiction of the convening authority.

3). The Manual, 1969 (Rev.)

para. 18(a) - "Arrest is the restraint of a person by an
order, not imposed as punishment for an offense, directing him to
remain within certain specified limits (Art. 9(a)).

Confinement is the physical restraint of a person (Art.9(a))."

(b)(1) "Any person subject to the code accused of an of-fense under the code shall be ordered into arrest or confinement, ascircumstances may require; but when accused only of an offense nor-
mally tried by a summary court-martial, he shall not ordinarily be
placed in confinement (Art. 10). The foregoing provision is not
mandatory and its exercise rests within the discretion of the person
vested with the power to arrest or confine. No restraint need beimposed in cases involving minor offenses. A failure to restrain
does not affect the jurisdiction of the court."

(3) - "...No person, while being held for trial or theresult of trial, may be subjected to punishment or penalty otherthan arrest, restriction, or confinement upon the charges pendingagainst him, nor shall the arrest, restriction, or confinementimposed upon him be any more rigorous than the circumstancesrequire to insure his presence, but he may be subjected to minorpunishment during that period for infractions of discipline (Art. 13).Minor punishment shall include all punishment authorized by regula-tions of the Secretary of a Department for violation of the dis-cipline prescribed for the place in which an accused is confined.See 68q regarding the effect of punishments for minor offense uponsubsequent court-martial proceedings. Prisoners being held for trial

_ U7

184/ 10 U.S.C. 657(d).
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or whose sentences have not been approved and ordered executed will
be accorded the facilities, accommodations, treatment, and training
prescribed in pertinent regulations."

para. 20(a) - "As used in this chapter, arrest is moral
restraint imposed upon a person by oral or written orders of com-
petent authority limiting the person's personal liberty pending
disposition of charges. The restraint imposed is binding upon the
person arrested, not by physical force, but by virtue of his moral
and legal obligation to obey the order of arrest. He is subject to
the restrictions incident to arrest prescribed in regulations 'of the
Secretary concerned. A person in the status of arrest cannot be
required to perform his full military duty, and if he is placed -
by the authority who placed him in arrest or by superior authority -
on duty inconsistent with this status his arrest is thereby termi-
nated. This, however, does not prevent his being required to do
ordinary cleaning or policing, or to take part in routine training
and duties not involving the exercise of command or the bearing of
arms. But see 131c(3) with respect to arrest in quarters imposed
as a punishment under Article 15."

"(b) An officer authorized to arrest (21a) may, within his
discretion and without imposing arrest,restrict an accused person
of'his command, or subject to his authority, to specified areas of
a military command with the further provision that he will participate
in all military duties and activities of his organization while under
the restriction. Thus, an accused person may be required to remain
within a specified area at specified times either because his con-
tinued presence pending investigation may be necessary or because it
may be considered a wise precaution to restrict him to such an area
in order that he may not again be exposed to the temptation of mis-
conduct similar to that for which he is already under charges. Vio-
lations of these restrictions are punishable as violations of Article
134, as are breaches of punitive restrictions."

"(c) as used in this chapter, confinement is physical
restraint, imposed by either oral or written orders of competent
authority, depriving a person of freedom pending the disposition
of charges. Confinement will not be imposed pending trial unless
deemed necessary to insure the presence of the accused at the
trial or because of the seriousness of the offense charged."

9

u



LRS-92

"(d) (1) General. No person may be ordered into arrest
or confinement except for probable cause (Art. 9(d)). No authority
may order a person into arrest or confinement unless he has personal
knowledge of the offense or has made inquiry into it. Full inquiry
is not required, but the known or reported facts should be sufficient
to furnish reasonable grounds for believing that the offense has been
committed by the person to be restrained.

The foregoing does not preclude imposition of restraint
necessary for the administration of military justice, such as arrest,
restriction, or confinement to insure the presence of an accused
for impending execution of a punitive discharge. See also'21d. A
person subject to punitive restraint as a result of the sentence of
a court-martial or punishment under Article 15 is not chargeable
with conformance to this restraint until notified of the action
which places it in effect. See 131e and Article 57(b) and (c).
Reasonable restraint may, however, be imposed pending receipt of
notice that the sentence has been ordered into execution."

para. 21 - a. Who may arrest or confine. Persons subject
to the provisions of the code or to trial thereunder may be ordered
into arrest or confinement as follows:

(1) Commissioned officer, warrant officer, or civilian.
Only a commanding officer to whose authority the individual is subject
may order a commissioned officer, warrant officer,'or civilian into
arrest or confinement. The arrest or confinement must be effected by
an order, oral or written, delivered in person or by another commis-
sioned officer (Art. 9(c)). The authority to order such persons into
arrest or confinement may not be delegated.(Art.9(c)). For this
particular purpose, the term "commanding officer" refers to an officer
commanding a post, camp, station, base, auxiliary airfield, Marine
barracks, naval or Coast Guard vessel, shipyard, or other place where
members of the armed forces are on duty, and the officer commanding
or in charge of any other command who,, under Article 24, has power
to convene a summary court-martial.

(2) Enlisted member. Any commissioned officer may order an
enlisted member into arrest or confinement. The arrest or confine-
ment must be effected by an order, oral or written, delivered in
person or through other persons subject to the code (Art. 9(b)). A
commanding officer may authorize warrant officers, petty officers,
or noncommissioned officers to order enlisted members of his command
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or subject to his authority into arrest or confinement (Art. 9(b)).
Thus, the commanding officer of any command or detachment may
delegate to the warrant officers, petty officers, or noncommissioned
officers thereof authority to place enlisted members who are
assigned or attached to his command or detachment, or who are
temporarily within its jurisdiction, for example, in quarters, camp,
base, Station, or ship, in arrest or confinement as a means of
restraint at the instant when restraint is necessary.

d. Responsibility for restraint after trial. Upon notifi-
cation from a trial counsel of the result of a trial (44e), a command-
ing officer will take prompt and appropriate action with respect to
the restraint of the person tried. This action, depending on the
circumstances, may involve the immediate release of the person from
any restraint, or the imposition of any necessary restraint pending
final action on the case. See 20d(l) and 88f."

para. 88(f) - restates the provisions of Article 57(d) and
further provides that officers empowered to defer the service of
sentences should take into consideration all relevant factors in each
case and grant or deny deferment based upon the best interests of
the accused and the service. When granted, no form of restriction
to specified limits or any other limitation on the accused's liberty
is to be ordered as a substitute for the confinement so deferred a
unless such is required for some other independent reason.

With regard to non-judicial punishment under Art. 15 of
the Code (10 U.S.C. 815) the Manual, at paragraph 131(c)(2) states
as follows in re restriction as a form of punishment:

"(2) Restriction. This form of punishment is
the least severe form of deprivation of liberty.
Restriction involves moral rather than physical re-
straint. The severity of this type of restraint is
dependent not only upon its duration but also upon
the geographical limits specified when the punish-
ment is imposed. A person undergoing restriction
may be required to report to a designated place at
specified times if it is considered reasonably
necessary to insure that the punishment is being
properly executed. Unless otherwise specified
by the commanding officer imposing this form of
punishment, a person in restriction may be required
to perform any military duty."

00
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C. Courts-Martial

I. Jurisdiction
a) Background

Articles 16 through 21 of the Uniform Code of Military
Justice 185/identify the types of courts-martial and specify the
jurisdiction and number of members of each. Since their inclusion
and codification in the Uniform Code in 1950, these articles have
only once been amended.

With regard to the types of courts-martial, the Uniform Code
specifies three classes, namely: the special, summary and general
courts-martial. Prior to the Uniform Code there were also three
types of courts-martial in each of the armed services, however,
there was a difference in the terminology and authority applicable
to each type. For example, the three types in the Navy were des-
ignated as deck courts, summary courts-martial and general courts-
martial whereas the Army and Air Force designations were identical
to the classifications in the present Uniform Code; and, while
the general courts-martial in each of the services had equivalent
authority, the Navy summary court had considerably less jurisdic-
tion than an Army special court, and the same was true of the
Navy deck court as contrasted to the Army summary court. Article
16 of the new Code, however, consolidated the provisions as to
types of courts-martial and the number of members and adopted the
Army and Air Force terminology. While the classification of
courts-martial in the original Code remains, the membership re-
quirements for each has since been changed by P.L. 90-632. Thus,
the present membership and classification of courts-martial is
as follows: (1) General - consisting of a) a military judge and
not less than 5 members, or b) only a military judge (if certain
prequisites are met); 186/ (2) Special - consisting of a) not
less than 3 members, b) a military judge and not less than 3 mem-
bers, o-r c) only a military judge (if certain prerequisites are
met),; (3) Summary - consisting of one commissioned officer.

185/ 10 U.S.C. 816-821.

j86/ These prerequisites are: (1) the accused makes the request
in writing; (2) he knows the identity of the military judge;
(3) he has consulted with his counsel; and (4) the military
judge approves. Request must be made before the court
assembles.

.
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b) Jurisdiction of Courts-Martial in General 187/

In general, each armed service has court-martial jurisdiction
over all persons subject to the Uniform Code. Additionally, recip-
rocal jurisdiction among the armed services is authorized subject,
however, to such regulations as may be prescribed by the President.
Thus, one armed service may subject a member of another armed
service to its courts-martial procedures.

c) Nature of jurisdiction

Military tribunals are creatures of statute and, like district
courts in the federal system, they are courts of strictly limited
jurisdiction, possessing only such powers as are conferred by
statute. 188/ That is, a court-martial, under the laws of the
United States, is a court of special and limited jurisdiction,
having no jurisdiction beyond that conferred by the authorizing
statute. 189/ Therefore, if a sentence of a court-martial is to
be recognized, it must appear affirmatively and unequivocally that
it was constituted according to law, that it had jurisdiction, that
it complied with all the regulations governing it, and that its
sentence conformed to law. 190/ Finally, their jurisdiction is
entirely penal or disciplinary -- they have no power to adjudge
the payment of damages or collect private debts.

18 / 10 U.S.C. 817.

188/ Durant v. Hironimus, 73 F. Supp. 79 (S.D.W.Va. 1947), rev'd
on other grounds, 168 F. 2nd 288 (4th/Cir. 1948), cert. den.
335 U.S. 818.

189/"See: McCune v. KilDatrick, 53 F. Supp. 80, (E.D.Va. 1943)

Q/ See: Wade v. Hunter, 72 F. Supp. 755, (D.C.Kan. 1947), rev'd
on other grounds 169 F. 2nd 973 (10th Cir. 1948), affm'd 336
U.S. 684.
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d) Jurisdiction-of general courts-martial 191/

A general courts-martial is empowered to try persons subjectto ,the Uniform Code for any offense made punishable thereunder.Jurisdiction in the Code is also extended to persons who by the
laws of warare subject to trial by a military tribunal. In thelatter case, punishment may be such as is permitted by the lawsof war, and in the former, it may be as authorized by the Code-- including death. 1_92/ Generally, as to punishment, cruel -andunusual punishments are prohibited 19 / and the death penalty may
be adjudged only when specifically authorized by a punitive Article
as punishment for its violation.

ji i A general rule applied upon a challenge of any court-martial's
jurisdiction is to the effect that jurisdiction is coexistent and
coterminus with military service and ceases upon separation fromservice. Thus, it does not extend to offenses committed against
the military by those who have subsequently been discharged orotherwise separated from such military service unless the court-
martial jurisdiction attached before separation from service, inwhich event jurisdiction would continue until exhausted. To thisgeneral rule, however, there are some exceptions which include thefollowing: (1) persons subsequently charged with having fraudu-
lently obtained their discharge; (2) deserters -- desertion doesnot relieve a person from amenability to the military's jurisdic-
tion regardless of the type of discharge under which his separationwas accomplished; (3) persons accused of fraudulent enlistment orappointment in the armed services; and (4) persons accused of aidingthe enemy or spying in time of war. 194/

1_91/ 10 U.S.C. 818.

192/ But as amended by P.L. 90-632 (82 Stat. 1335), a general court-
martial consisting of a military judge sitting alone has no
jurisdiction in cases in which the death penalty may be ad-
j udged.

193/ See: Art. 55, 10 U.S.C. 855.

_94/ See: Articles 3, 83, 104, 106 at 10 U.S.C. 803, 883, 904,
906.

114" -n i 0 1 
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e) Jurisdiction of special courts-martial 195/

Special court-martials are generally limited to the trial ofnon'-capital offenses, but capital offenses may be tried when,
and under such regulations as may be prescribed by the President.
Additionally, a special court-martial may, under such limitations
as may be prescribed by the President, adjudge any punishment
not forbidden by the Uniform Code, except death, dishonorable
discharge, dismissal, confinement for more than six months, hard
labor without confinement for more than three months, forfeitures
of pay exceeding two-thirds pay per month or forfeiture of pay
for more than six months. A bad-conduct discharge, however, may
be awarded if certain prerequisites are met. 196/

Since the special court-martial's jurisdiction is generally
limited to non-capital offenses, the definition of a "capital
offense" for this purpose would appear to be relevant. In thisregard, the military generally considers an offense to be acapital offense when the maximum punishment which a general court-
martial nmay adjudge includes the penalty of death. Pursuant tothis view, then, the offenses denounced at articles 94 - mutiny
and sedition; 99 - misbehavior before the enemy; 100 - a subordi-
nate compelling a senior officer to surrender; 102 - forcing asafeguard; 104 - aiding the enemy; 110(a) - hazarding a U.S.
vessel; 118(1) - premeditated murder; 118(4) - killing anotherwhile attempting to commit burglary, sodomy, rape, robbery, oraggravated arson; and 120(a) - rape; are considered to be capital

195/ 10 U.S.C. 819.

.96/ As amended by P.L. 90-632, these are: 1) a complete .recordof the proceedings and testimony has been made; 2) the accusedmust have been represented by qualified (as defined in theCode) counsel; 3) a military judge was detailed to the trial- unless a military judge cannot be obtained because ofphysical conditions or military exigencies. If a militaryjudge is not detailed, a written statement stating why onewas not available and why the trial had to be held at thetime and place it was, notwithstanding unavailability of a
military judge, must be in the trial record.
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offenses at all times since death is either the sole or alternative
punishment that may be inflicted upon conviction for either of
these offenses. Similarly, but in time of war only, offenses de-
nounced at articles 85 - desertion; 90 - assaulting or wilfully
disobeying a superior commissioned officer; 101 - improper use
of a countersign; 106 - spying; and 113 - misbehavior of a sen-
tinel, are.considered to be capital offenses. But, it is to be
noted that article 56 197/ authorizes the President to fix the
limits of punishment for any offense. Thus, whereas the offenses
denounced in the above cited articles are generally considered to
be capital offenses, they are not such an offense where the Presi-
dent fixes their maximum limit of punishment at less than death.
Additionally, an otherwise capital offense is not capital if the
competent convening authority for a capital offense directs that
the offense be treated as non-capital; and, upon a rehearing or
new or other trial, a case is not capital if the legal sentence
adjudged at the prior hearing or trial as ultimately reduced by
the convening or other proper authority was other than death.
However, when a mandatory punishment is prescribed for an offense
and such punishment is beyond the power of a special court-martial
to adjudge, the offense may not be tried before a special court-
martial, 198/ e.g., a premeditated. murder charge may not be refer-
red to a special court-martial because the penalty in case of con-
viction is either death or life imprisonment.

f) Jurisdiction of summary courts-martial 199/

Excepting officers, cadets, aviation cadets and midshipmen,
a summary courts-martial has jurisdiction over all persons subject
to the Uniform Code charged with a non-capital offense (as defined
above). Punishments prohibited to summary courts are: death,
dismissal, dishonorable or bad-conduct discharge, confinement for
more than one month, hard labor without confinement for more than
45 days, restriction to certain specified limits for more than two
months, or forfeiture of more than two-thirds of onemonth's pay.

197/ 10 U.S.C. 856.

198/ See generally: MCM, 1969 (Rev.), para. 15(a).

199/ Art. 20, 10 USC 820.

;.
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A summary courts-martial desirous of exercising its sentencing
authority in a manner that would subject a convicted accused to
both confinement and restriction to limits, may do so only if an
apportionment is made between the forms as .to the length of each
sentence, only one of which may be adjudged in its maximum amount.
For example, a summary court-martial might adjudge confinement at
hard labor for 15 days (one-half of the authorized confinement),
restriction to limits for 30 days (one-half of the authorized con-
finement), and forfeiture of two-thirds pay for one month (the
maximum forfeiture authorized). However, the maximum amount of
confinement and forfeiture of pay or of confinement and detention
of pay may be adjudged together in one sentence. 200/

Pursuant to the newly enacted provisions of P.L. 90-632, 2Q1/
persons subject to summary courts-martial may object to such a
trial (which is composed of one commissioned officer who neces-
sarily sits as judge, jury, prosecutor and defense counsel) and
be tried by special or general court-martial instead. Previous
to the amendment, a serviceman had an absolute right to such a
refusal except for the case where he had been permitted to refuse
article 15 (non-judicial) punishment. Thus, if he objected to
the summary court-martial and had not been permitted to refuse
article 15 202/ punishment, a trial was had before a general or
special court-martial, as may have been appropriate.

g) Persons subject to the Code

Throughout the previous jurisdiction discussion, it will be
observed that the various courts-martial tribunals are invested
with jurisdiction only over those persons who are "subject to the
Uniform Code." Who, then are these persons?

200/ See generally: MCM, 1969 (Rev.), para. 16(b).

201/ 82 Stat. 1335.

202/ 10 U.S.C. 815.
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The answer to the above interrogatory is provided by article
2 203/ of the Code which delineates the following persons as being
subject to its provisions: 1) active duty personnel - including
those awaiting discharge, volunteers from the time of their muster;.
inductees from the time of their actual induction; and, from the
date they are required to obey the order or call, all other persons
lawfully called or ordered to active duty or training; 2) service
academy cadets; 3) reserves on voluntary and authorized inactive
duty training when their orders specify they are subject to the
Code; 4) regular retired members entitled to pay; 5) hospitalized
reserve retired members; 6) Fleet Reserve and Fleet Marine Corps
Reserve members; 7) persons sentenced by a court martial and in
custody; 8) Public Health Service, Environmental Science Services,
and other organizations whose members are assigned to and serving
with the armed services; 9) prisoners of war in custody of the

armed services; 10) persons serving or accompanying an armed force
in the field in time of war; 11) subject to any accepted rule of
international law or to any treaty to which the U.S. is a party,
persons serving with, employed by, or accompanying the armed serv-
ices outside the U.S., Puerto Rico, Guam, the Virgin Islands, and
the Canal Zone; 12) subject to any accepted rule of international
law or to any treaty to which the U.S. is a party, persons within
any area leased by or otherwise reserved or acquired for the use
of the United States which is under the control of the Secretary
concerned and which is outside the U.S., Puerto Rico, Guam, the
Virgin Islands and the Canal Zone.

Similar, but previous, delineations have not been free from
challenge upon constitutional grounds, nor have such challenges
been without their successes. A brief discussion of the develop-
ment and extent of these successes to date follows.

h) Challenges to Article 2 (persons subject to the
Code) on Constitutional grounds

1) Jurisdiction over civilian dependents abroad
accused of a capital offense

One significant constitutional issue that previously arose under
article 2 derived from the question of whether civilian dependents
accompanying armed services personnel abroad in peacetime could be
deprived of their constitutional right to a trial by jury and subjected
to the non-jury trial by courts-martial for offenses allegedly committed
by them while abroad.

2310 U.S.C. 802.
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In this latter respect, the constitutional validity of peace-
time courts-martial of civilian dependents "accompanying the armed
forces outside the United States" 204/ was directly tested, initially,
before the United States Supreme Court in the companion cases of
Kinsella v. Krueger, 351 U.S. 470, and Reid v. Covert, 351 U.S. 487.
Both cases contested the constitutionality of the court-martial con-
viction of dependent wives for the murder of their respective Army
and Air Force husbands (whom they accompanied overseas) at their
respective duty stations in Japan and England during peacetime.
In both cases, certain international agreements were in force and
effect pursuant to which the United States armed service courts
and authorities were given exclusive jurisdiction over all offenses
committed in Japan and England by members of the United States
armed forces, the civilian components, and their dependents.

In these cases, the Court held there was no constitutional
bar to the investiture of military tribunals with jurisdiction over
civilian dependents accompanying armed forces personnel abroad, and
concluded further that art. III and the Fifth and Sixth Amendments
(defining the Federal judiciary's jurisdiction and requiring that
crimes be tried by a jury after indictment by a grand jury) do not
apply or protect citizens abroad. In reaching this conclusion, the
Court found it unnecessary to consider the power of Congress "To
make Rules for the Government and Regulation of the land and naval
Forces." 205/

The keystone of the authorities cited by the Court in support
of its conclusion that art. III and the Fifth and Sixth Amendments
do not apply was the case of In re Ross. 206/ That case involved
a consular court conviction of a seaman for an offense committed
in Japan while he was a crew member of an American vessel. His
unsuccessful appeal to the Court was grounded on the contention
that his consular court trial deprived/him of his constitutional
right to both grand and petit juries. The Court rejected this
claim and its decision was notable for two reasons: 1) the Court's
approval of the establishment of such. consular (legislative) courts

204/ U.S.C.M.J., Art. 2 (11).

205/ U.S. Const., Art. I, Sec. 8, C1. 14.

206/. 140 U.S. 453.

- --. ~--,.- -- ,,-.-------~ -~ -~
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pursuant to a Treaty with Japan and authorizing statutes, 207/ bothof which recognized a long established practice of governments to -
provide for the exercise of judicial authority in other countries
by their officers appointed to reside therein, and in accordance
with procedures that do not comply with constitutional standards;
and 2)its conclusionthat the Constitution does not apply to protect
American citizens abroad. A second source of authority relied
upon in the KrueQer and Covert cases was the Insular Cases 208/
which also stood for the proposition that in the exercise of the
power conferred by Art. IV, Sec. 3, Cl. 2 (" to make all needful
Rules and Regulations respecting the Territory...belonging to the
United States") Congress could establish legislative courts outside
the territorial limits of the United States proper and prescribe
procedures for them that do not comply with the constitutional
standards prescribed for Art. III courts. On the basis of these
authorities, the Court concluded, in effect, that Congress - for
reasons of expediency, convenience, uniformity, or whatever - has
the constitutional authority to subject civilian dependents ac-
companying armed services personnel abroad to the jurisdiction
and procedures of military tribunals; i.e. "the power .to create
a territorial or consular court does not preclude, but must neces-
sarily include, the power to provide for a trial before a military
tribunal unless (and it is not the case here) that alternative is
so clearly arbitrary or capricious that legislators acting reason-
ably could not have believed it necessary or appropriate for the
public welfare. The choice among different types of legislative
tribunals (i.e. the consular court, military tribunals, etc.) is
peculiarly within the power of Congress...;" 209/ and there is
...no constitutional defect in the fact that the Code does not

provide for indictment by grand jury or trial by petit jury" .210/
as is required by the Constitution.

207/ Rev. Stat. 4083-4130 (1878).

208/-Downes v. Bidwell, 182 U.S. 244; Hawaii v. Mankichi, 190 U.S.
197; Dor: v. U.S., 195 U.S. 138; Balzac v. Porto Rico; 258
U.S. 298.

209/ Kinsella v. Krue er, 351 U.S. 470, 478.

210/ Id. at p. 479.
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In a second consolidated opinion in these companion cases the
Supreme Court withdrew its earlier opinion and entered judgment
affirming the unconstitutionality of the military tribunal's exer-
cise of jurisdiction over these dependents. 211/ It totally rejected
its earlier reasoning and repudiated the Ross approach to the Con-
stitution.(i.e. that the Bill of Rights and other constitutional
protections against arbitrary government are inoperative when they
become inconvenient or when expediency dictates otherwise) as a
dangerous doctrine which "if allowed to flourish, would destroy
the benefit of a written Constitution and undermine the basis of
our Government." 212/ The Insular cases are distinguished from
the present cases -- they involved the power of Congress to provide
rules and regulations to temporarily govern territories whereas in
the instant cases the basis for governmental power is American
citizenship. "None of these (Insular) cases had anything to do with
military trials and they cannot be properly used as vehicles to
support an extension of military jurisdiction to civilians." 213/
The Court also refuses to read the "Necessary and Proper Clause"
of the Constitution as justifying a trial of civilians by a mili-
tary tribunal. In this latter regard, two contentions involving
the "Necessary and Proper Clause" were advanced. The first of these
contended that the military trial of civilian dependents accompany-
ing the armed forces to Japan and Great Britain could be sustained
as legislation necessary and proper to carry out the United States'
obligations under the heretofore noted international agreements
with these countries. To this contention, the Court replied that
there is nothing in the Constitution's Supremacy Clause 214/ which

211/ Reid v. Cove, 354 U.S. 1.

212/ Id. at p. 14.

213/ Id. at p. 14.

2_41 U.S. Const, Art. VI: "This Constitution, and the Laws of the
United States which shall be made in pursuance thereof; and
all treaties made, or which shall be made, under the Authority
of the United States, shall be the supreme Law of the Land;

eth 
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intimates that treaties and laws enacted pursuant to them do not have
to comply with the provisions of the Constitution. Therefore,- "The
obvious and decisive answer to this, of course, is that no agreement
with a foreign nation can confer power on the Congress, or on any
other branch of the Government, which is free from restraints of
the Constitution." 215/ The second contention requires the Court
to consider that which it previously felt it need not consider in
reaching its earlier conclusions, i.e., the power of Congress "To
make Rules for the Government and Regulation of the land and naval
Forces." 216/ In this regard, it was contended that the "Necessary
and Proper Clause" when taken in conjunction with the power to govern
and regulate the armed forces allows Congress to authorize the trial
of dependent civilians abroad by military tribunal and under military
law; i.e., that the two constitutional provisions together consti-
tute a broad grant of power without limitation authorizing Congress
to subject all persons, civilians and soldiers alike, to military
trial if "necessary and proper" to govern and regulate the land and
naval forces. To this contention, the Court declares that a review
of early American colonial history surrounding the drafting and
acceptance of the Constitution clearly demonstrates the Founder's
purpose to keep the military strictly within its proper sphere,
subordinate to civil authority. Against this background, the Court
points out the Constitution's limitations on the scope of the power
of Congress to govern the land and naval forces, and these are:
1) the natural meaning of the language of Art. I, Sec. 8, Cl. 14,
empowering Congress to make rules for the government and regulation
of the land and naval forces clearly indicates that the power granted
does not extend to civilians -- even though they may be dependents
living with servicemen on a military base. "The term" land and naval
forces "refers to persons who are members of the armed services and
not to their civilian wives, children and other dependents;" 217/
and 2) "except in cases arisinQ in the land or naval forces,"the
Fifth Amendment provides that "no person shall be held to answer
for a capital, or otherwise infamous crime, unless on a presentment
or indictment of a grand jury." In the Court's view, the underlined
exception was designed to correlate with the power granted Congress
to provide for the "Government and Regulation" of the armed services,

215/ Opinion, at p. 16.

216/ N. 208, supra.

217/ Opinion, at p. 16.
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therefore, it must be accepted as a "persuasive and reliable indi-
cation that the authority conferred by Clause 14 (of Art.} I, Sec. 8)
does not encompass persons who cannot fairly be said to be in the
military service." 218/ And as to persons who are not members of
the armed forces, trial by civilian courts -- where the protections
of Art. III and the Fifth and Sixth Amendments apply -- is the
rule. 219/ Being thus limited, the Court holds that the "Necessary
and Proper Clause" cannot operate to extend military jurisdiction
to any group of persons beyond that class described in the phrase
"the land and zlaval forces." Therefore, since civilians -- whether
dependents or otherwise, and at home or abroad -- are not members
of that class, it follows that the Uniform Code's provisions ex-
tending the military tribunal's jurisdiction to civilian dependents
accompanying armed service personnel abroad, in time of peace, is
unconstitutional. Such civilian dependents, under the Constitution's
grand design, are entitled to a trial in the civilian courts which
are the normal repositories of the power to try persons charged
with a crime against the United States and in which the constitu-
tional protections of a speedy trial by jury after presentment and
indictment by a grand jury apply.

2) Jurisdiction over civilian dependents abroad
accused of a non-capital offense.

In the Covert case, Justices Harlan and Frankfurter concurred
specially in the result on the narrow ground that U.S.C.M.J. Art
2(11) -- subjecting civilian dependents to the jurisdiction of the
Code when and if its applicability in a given foreign territory is
sanctioned under any treaty or agreement to which the United States
is or may be a party with the foreign sovereignty, or under any
accepted rule of international law -- could not be so applied to
civilian service dependents charged with capital offenses,, explicitly
reserving judgment, however, as to whether nonmilitary personnel
charged with other than capital offenses could be subjected to such
trials. 220/ Thus an avenue was opened for the testing of a court-
martial conviction of a civilian in a non-capital case, and this
avenue was closed, to the benefit of civilians, in the case of

218/ Opinion, at p. 22.

219/ Opinion, at p. 32.

220/ R_id v. Covert, at p. 41-64, 65-78.
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Kinsella v. Singleton, 221/ and its companion cases of Grisham v.Hagan, 222/ McElroy v. Guagliardo, 223/ and Wilson v. Bohlender. 224/

In the Singleton case, a dependent wife and her Army husbandpleaded guilty at their court-martial for involuntary manslaughter
(a reduction from the original charge of unpremeditated murder).The appellee,(mother of the dependent wife) contended, in the lightof the Covert opinion, that if civilian dependents charged with
capital offenses are not within the language of Art. I, Sec. 8,Cl. 14 (empowering Congress to make rules and regulations for thegovernment of the land and naval forces) then, a fortiori, personsin the same class charged with noncapital offenses cannot be in-cluded, since the clause draws no distinction as to offenses. Inagreeing with this contention, the Court reiterates the Covert testwhich is one of status, that is, whether the accused in a court-martial is a person who can be regarded as falling within the term"land and naval forces.," Having reiterated this test, the Court wastherefore constrained to say "that since this Court has said (inthe Covert case) that the Necessary and Proper Clause"cannot expandClause 14 so as to include prosecution of civilian dependents forcapital crimes, it cannot expand Clause 14 to include prosecution
of them for noncapital offenses. 225/ Accordingly, the Court con-cluded that the defendant dependent wife is protected by the speci-fic provisions of Art. III and the Fifth and Sixth Amendments andthat her prosecution and conviction by court-martial are not consti-
tutionally permissible.

221/ 361 U.S. 234, (1960).

222/ 361 U.S. 278, (1960).

223/ 361 U.S. 281, (1960).

224/ 361 U.S. 281, (1960).

225/ Singleton case at p. 248.
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3) Employees of the armed services- abroad.
abra9

i) Capital offense

The case of Grisham v. Hoan involved the court-martial con-viction of a civilian for a capital offense while employed overseas
by the United States Army. The appellant's petition for a writ ofhabeas corpus -- claiming that Congress, in enacting the Uniform
Code, lacked the power to deprive him of a civil trial affording
all the protections of Art. III and the Fifth and Sixth Amendments
-- was dismissed in the lower Federal courts. In reversing thelower courts, the Supreme Court -- in a brief statement of opinion-- ruled that this case was controlled by its opinion in the secondCovert case; i.e. "...the considerations pointed out in Covert have
equal applicability here." 226/ And, for the purposes of this de-cision, the Court could not find any valid distinctions between thetwo classes of persons -- the civilian dependent in the Covert caseor the civilian employee in this case.

ii) Non-capital offense

The GuaQliardo and Bohlender cases involved the court-martialconviction of civilian employees of the Air Force and Army for non-capital offenses committed while they were stationed overseas. The.Court again rules, in a consolidated opinion, that the convictions
in these two cases are not constitutionally permissible. In thisregard, it relies on its opinion in the Singleton case -- in whichit refused to affirm court-martial jurisdiction over civilian de-pendents accused of a noncapital offense overseas in peacetimeand its rationale in the Grisham case -- in which it held that ina capital case there is no valid constitutional distinction forpurposes of court-martial jurisdiction between civilian dependentsand civilian employees overseas in time of peace; i.e., it is thestatus of the person, and not the nature of the offense, that con-trols in determining whether a civilian dependent or employee over-seas, in time of peace, is subject to the jurisdiction of a court-martial.

226/ Grisham opinion at p. 280.
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4) Discharged soldiers accused of a crime
committed while in service.

The landmark case respecting the jurisdiction of a court-
martial over a civilian is the case of Toth v. Quarles. 227/That case presented the question of whether or not an honorablydischarged ex-serviceman may be (as he was) apprehended by mili-
tary authorities to stand trial (in Korea) by court-martial fora crime (of murder and conspiracy to commit murder) alleged to
have been committed by him while he was an airman in Korea. Theappellant's court-martial conviction was sustained by the Court
of Appeals over the objection that civilian ex-servicemen likethe appellant could not constitutionally be subjected to trial bycourt-martial.

At the outset, the Court summarily rejects 228/ the contentionsthat the constitutionality of the courts-martial jurisdiction can
be sustained on the power of Congress "To raise and support Armies,"2291
To declare war," 230/ or to punish "offenses against the Law ofNations." 231/ "And this assertion of military authority over

civilians cannot rest on the President's power as Commander-in-
Chief, or any any theory of martial law." 22/

.227_/ 350 U.,S.S 11, (1955).

.228/ Id. at p. 13.

229/ U.S. Const., .Art. I, Sec. 8, Cl. 12.

230/ U.S. Const., Art. I, Sec. 8, C1. 114

231/ U.S. Costt, Art. I, Sec. 8, Cl. 10

2.2/LOpinion, at p. 14. 
-
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It was further contended, however, that such jurisdiction could
be sustained as a valid exercise of congress' power "to make Rules
for the Government and Regulation of the land and naval Forces".233/
as supplemented by the "Necessary and Proper Clause." 234/ The
Court rejected this contention on the ground that its acceptance
requires an extremely broad construction of the language used in
the constitutional provision relied on, "For given its natural
meaning, the power granted Congress"... "T make Rules" to regulate
"the land and naval Forces" would seem to restrict court-martial
jurisdiction to persons who are actually members or part of the
armed services." 235/ In the court's view, this narrow construction
is compelled upon it by the fact that the effect of a broader con-
struction would be the encroachment by military tribunals upon the
jurisdiction of federal courts set up under Art. III of the Consti-
tution, where persons on trial are surrounded with more constitutional
safeguards (i.e. the right to a speedy trial by a jury after indict-ment or presentment by a grand jury) than in military tribunals. And
for a further reason in this regard, the Court could find nothing ineither the history or constitutional treatment of military tribunalsthat would entitle them to rank along with Article III Courts as ad-judicators of the guilt or innocence of people .charged with offenses
for which they can be deprived of th ir lifeliberty or property. 236/
Accordingly, the court concludes that the constitutional power of
Congress to make rules for the government and regulation of the
land and naval forces "cannot be extended to deprive civilians oftrials under Bill of Rights safeguards, and the power to circumvent
those safeguards is not to be inferred from the "Necessary and ProperClause." That is, ex-servicemen, like other civilians, are entitled
to have the benefit of the safeguards afforded those tried in theregular courts authorized by Article III of the Constitution

2_g/ U.S. Const., Art. I, Sec. 8, C1 14,

234/ U.S. Costt, Art. I, Sec. 8, C. 18.

235/ Opinion, at p. 15.

_/ Opinion, at p. 17.
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5) Non-service connected offenses.

Subparagraph 1 of Article 2 of the Uniform Code subjects all
active-duty" personnel to the Code's provisions. In the area ofcriminal offenses, this subparagraph has been interpreted andapplied as extending courts-martial jurisdiction over violationsof Federal, State, and local criminal laws. That is, as a rule,a person subject to the code is...subject to the law applicableto persons generally, and if by an act or omission he violatesthe code and the local criminal law, the act or omission may bemade the basis of a prosecution before a court-martial or beforethe proper civil tribunal, and in some cases before both." 237/

In a recent Supreme Court case, however, this rule has beenmodified to restrict the rules application to only those cases wherethe alleged civil offense bears a connection to military service.

The case modifying the rule of jurisdiction was that ofO'Callahan v. Parker 238/ decided June 2, 1969. The accused inthe case was charged with attempted rape, housebreaking, andassault with attempt to rape in violation of Articles 80, 130 and134 of the Uniform Code. The alleged offenses were committed whilethe accused was on leave from his military post and duties. He wasapprehended by civil authorities, turned over to military authori-ties, and was tried by courts-martial and convicted on all counts.

Upon confinement after conviction, the accused filed a peti-tion for a writ of habeas corpus in the U.S. District Court for theMiddle District of Pennsylvania, alleging, inter alia, that thecourt-martial was without jurisdiction to try him for nonmilitaryoffenses committed off-post while on leave. The District Courtdenied relief without considering the issue on the merits, and theCourt of Appeals for the Third Circuit affirmed. 239/ The SupremeCourt granted certiorari limited to the question: 240/

"Does a court-martial held under the Articles of War, Tit.10 U.S.C. 801 et seq., have jurisdiction to try a memberof the Armed Forces whois charged with commission of a

237/ See generally: MCM, 1969 (Rev.), para. 12 and 68(d).
238/ U.S.__ _____(1969).

239/ O'Callahan v. Par.ker, 390 F. 2nd 360.

240/ O'Callahan v. Parker, 393 U.S. 822.
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crime cognizable in a civilian court and having no
military significance, alleged to have been committed
off-post and while on leave, thus depriving him of his
constitutional rights to indictment by a grand jury and
trial by a petit jury in a civilian court?"

The court ultimately replies in the negative to the question
and concludes "...that the crime to be under military jurisdiction
must be service-connected, lest 'cases arising in the land and
naval forces or in the militia, when in actual service in time
of war or public danger,' as used in the Fifth Amendment, be ex-
panded to deprive every member of the armed services of the bene-fits of an indictment by a grand jury and a trial by a jury ofhis peers." Applying this in the instant case, the court further
concludes that the petitioner's crimes were not service-connected,
hence, he could not be tried by a court-martial but rather was
entitled to trial by the civilian courts.

The pivotal question in the opinion was the issue of "status."That is, the Government argument emphasizes that the previous court
decisions in the cases of Toth v. Quarles, 350 U.S. 11, (1955) -holding that discharged soldiers cannot be court-martialed foroffenses committed while in service; McElroy v. Guagliardo 361U.S. 281, (1960) and Grisham v. Hagan, 361 U.S. 278, (1960) - deny-ing court-martial jurisdiction over civilian employees of the ArmedForces overseas; and Kinsella v. Singleton, 361 U.S. 234, (1960)
and . v. Cvert, 354 U.S. 1, (1957) - denying court-martial juris-diction over civilian dependents of military personnel accompanyingthem overseas; establish that liability to trial by court-martialis a question of "status," i.e. "whether the accused in the court-martial proceeding is a person who can be regarded as falling withinthe term land and naval forces."

To this contention, the court replies that "status" is the
beginning of the inquiry, not its end, "status is necessary forjurisdiction, but it does not follow that ascertainment of "status"
completes the inquiry, regardless of the nature, time, and placeof the offense," i.e., "The mere fact that petitioner was at thetime of his offense and of his court-martial on active duty in theArmed Forces does not automatically dispose of this case under..,(the)...prior decisions" which decide that courts-martial have nojurisdiction to try those who are not members of the Armed Forces," no matter how intimate the connection between their offense and

, . , .. _.
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the concerns of military discipline;" as it does not follow fromthese cases, "as the government's contention would have it," "thatonoe it is established that the accused is a member of the ArmedForces, lack of relationship between the offense and identifiable
military interests is irrelevant to the jurisdiction of a court-
martial.

The court then cites its interpretation of historical datato the effect that the rule in Britain at the time of the AmericanRevolution was that a soldier could not be tried by a court-martial
for a civilian offense committed in Britain. It is then notedthat early American practice followed the British model and the
general article" 241/ was (though not mentioned in the articles

of war enacted by the Continental Congress in 1776) interpreted
to embrace only crimes the commission of which had some direct im-
pact on military discipline. Proceeding to the Civil War era, thecourt notes congressional provision for military trial of certaincivil offenses (larceny, robbery, burglary, arson, mayhem, man-slaughter, etc.) without regard to their effect on good order and
discipline in time of war, insurrection, or rebellion; and, theWorld War I era during which the Articles of War 242/ were revisedto provide for military trial, even in peacetime, of certain specificcivilian crimes committed, by persons "subject to military law" andthe modification of the "general article" to provide for military
trial of all crimes and offenses not capital." This historicalreview concludes with the enactment of the Uniform Code of MilitaryJustice, in 1950, which extends military jurisdiction to capital
crimes as well.

241/ Article 134 .(10 U.S.C. 934), the violation of which appellant
stood accused and convicted, is popularly referred to as thegeneral article" since it punishes "all crimes not capital,
and all disorders and neglectswhich officers and 'soldiers
may be guilty of to the prejudice of good order and military
discipline.

242/ 39' St a t. 650.
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Relying on this historical data, the court immediately there-after states its conclusion hereinbefore set out. And, as to theFifth Amendment guarantees of indictment by a grand jury and trialby jury, the court states, significantly, that "The power of Congressto make 'rules for the government and regulation of the land andnaval forces,' Art. I, 8, cl. 14, need. not be sparingly read inorder to preserve those two important. constitutional guarantees.For it is assumed that an express grant of general power to Congressis to be exercised in harmony with express guarantees of the Billof Rjhts. (Emphasis supplied).

The opinion is devoid of a definition of "service-connectedcrimes," the indication being that its determination is to be de-pendent upon the factual circumstances of each case. However, anindication of some of the factors to be considered in thisdetermination is to be found in the following excerpt from theopinion:

"In the present case petitioner was on leave whenhe committed the crimes with which he is charged. Therewas no connection -- not even the remotest one -- betweenhis military duties and the crimes in question. Thecrimes were not committed on a military post or enclave;nor was the person whom he attacked performing any dutiesrelating to the military. Moreover, Hawaii, the situs ofthe crime, is not an armed camp under military control,as are some of our far-flung outposts."

"Finally, we deal with peacetime offenses, not withauthority stemming from the war power. Civil courts wereopen. The offenses were committed within our territoriallimits, not in the occupied zone of a foreign country.The offenses did not involve any question of the floutingof military authority, the security of a military post,or the integrity of military property." (Emphasis supplied).

On appraisal, then, the O'Callahan decision establishes a ruleprohibiting the court-martial, during peacetime, of armed forcespersonnel accused of violating State and local criminal statuteswhen a connection cannothbe made between the alleged offense andthe military duties of the accused. This rule, in the apparentview of the court, strikes the proper balance between the "genuineneed for special military courts" and the court's recognition that:

r
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"There are dangers lurking in military trials
which weie sought to be avoided by the Bill of Rights
and Article III of our Constitution. Free countries
of the world have tried to restrict military tribunals
to, the narrowest jurisdiction deemed absolutely essen-
tial to maintaining discipline among troops in active
service.... Determining the scope of the constitu-
tional power of Congress to authorize trial by court-
martial presents another instance calling for limita-
tion to the 'least possible power adequate to the end
proposed.' Toth v. Quarles, 350 U.S. 11, 22-23, (1955). "
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W D. Non-judicial punishment

1. Nature

Article 15 243/. of the Uniform Code of Military Justiceauthorizes non-judicial punishments. As the term implies, the Article
provides a means whereby military commanders may deal with minor infractions
of military discipline without resort to the criminal law process.

As originally enacted, commanding officers were authorized toimpose, in addition to or in lieu of reprimand or admonition, specified
punishments upon officers and enlisted men in their command who were
accused of minor breaches or offenses of military discipline. The
exercise of this authority was subject to such regulations as may be
prescribed by the President and such limitations upon the imposition of
punishment (with respect to both the kind and amount of punishment authorized)
as may be prescribed by the Secretary of a military department. The types
of punishment authorized were extra duties, withholding of privileges,
and restriction to specified limits - all for periods of not to exceed
two consecutive weeks. Additionally, officers could suffer a forfeiture
of one-half of one month's pay, and enlisted men could be reduced in rank
to the next inferior grade. Special punishments were provided for persons
attached to or embarked in a vessel, i.e., up to seven days confinement,
or up to three consecutive days confinement on bread and water or. diminished
rations.

The officer imposing the punishment, his successor in command
and superior, were empowered to suspend, set aside, or remit any punishment;
the person punished could appeal his punishment to the next superior authorityif he considered his punishment unjust or disproportionate to the offense;
and the Secretary concerned, by regulation, could authorize an accused todemand trial by court-martial in lieu of non-judicial punishment.

It is important to note that non-judicial punishment is not
considered in any manner as a conviction of a'crime. In this sense,
then, it has no connection with the military court-martial system.A brief summary of its history in the United States armed services follows:

243i 10 U.S.C. 815.
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"The authority of military commanders to impose such
punishment is historic and universally acknowledged to beessential to the preservation of discipline and the main-
tenance of an effective armed force. Article I of the
"Rules for the Regulation of the Navy of the United States,"
adopted by the Continental Congress in 1775, required Navy
commanders to discountenancee and suppress all dissolute,
immoral and disorderly practices; and also, such as are
contrary to the rules of discipline and obedience, and tocorrect those who are guilty of the same according to the
usage of the sea." Originally, there were no specific
limitations on the authority of the commander of a ship.
By custom and usage, he was permitted to "imprison, and alsoinflict reasonable corporal punishment upon a seaman, for
disobedience to reasonable commands, or for disorderly,
riotous, or insolent conduct" (3 Kent, Commentaries, 181-182).
Later, by regulation and by statute, limitations were placed
on the punishment that could be imposed by naval commanders
at "captain's mast" proceedings.

In the Army, nonjudicial punishment as it is presently
known, was first authorized by the Articles of War of 1916,
although prior to that time a "summary court," consisting of"the line officer second in rank at the post or station"
was authorized to hear and determine a case and impose punish-
ment on enlisted men consisting of a fine of not more than
1 month's pay, or imprisonment for not more than 1 month.
This punitive power, first authorized by the Army in 1890,
was later increased by the Congress to authorize not more
than 3 months' fine, imprisonment, or hard labor. By the
1916 Articles of War, under the heading of "Disciplinary
Powers of a Commanding Officer," article 104 authorized
commanding officers to impose punishment consisting of
admonition, reprimand, withholding of privileges, extra
fatigue, and restriction upon members of their commands.
Subsequent amendments to the Articles of War carried
forward this authority and added authority to forfeit a
part of the pay of an officer.

The Articles of War were made applicable to the Air
Force when it became a separate force in 1947." 244/
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It is also to be noted that non-judicial punishments are
imposed only for "minor offenses" which are not defined in the Code.
Generally, however, the term "minor" includes misconduct not involving
any greater degree of criminality than is involved in the average offense
tried by summary court-martial. This term ordinarily does not include
misconduct .of a kind which, if tried by general court-martial, could be
punished by dishonorable discharge or confinement for more than one
year. 245/ Additionally, the term "offenses" is construed as including
only those acts or omissions constituting offenses under the punitive
articles of the Uniform Code of Military Justice. 2_./

2. Amendments

After about eleven. years of experience with the provisions
of Article 15 as originally enacted, certain deficiencies came to light
which warranted the Article's revision. These deficiencies were rooted
in the limitations on the commanding officer's authority. For example,
in the case of enlisted men, the commanding officer's authority under the
original Article 15 of the Code did not include authority to forfeit
or detain an offender's pay, or impose any effective form of custody.
As a result of this deficiency, commanders were faced with the problem
of which authorized, but limited, punishment to impose,i.e., restriction
or extra duties proved unsatisfactory as an effective disciplinary
deterrent, and the reduction in grade was, in effect, a continuing
punishment. And the alternative solution - a trial by court martial -
left the offender with the stigma of a criminal conviction and resulted
in the serious impairment in the value of an officer to his command.

To remedy these defects, a bill was introduced in the
87th Congress to increase the commander's authority under Article 15.
The object of the bill was to grant commanders sufficient additional
authority as would permit them to enforce Article 15 in a manner that would
not result in a permanent blot on the record of the individual punished.This bill was referred to the House Armed Services Committee where it was
subjected to a divergence of views respecting the method to be used in
prescribing the limitations and restrictions on the exercise of the newlygranted powers, i.e., should such authority be exercised in accordance with

MCM, 1969 (REV), para. 128(b).

Id.

H.R. 7656, 87th Congress.
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the limitations and restrictions stated in regulations prescribed by "
the President and Secretary of the department concerned, or in accordance
with regulations prescribed solely by the President - thereby insuring
uniformity in all the services.

After careful consideration of some preliminarily submitted
views, the committee prepared amendments to the original bill. Following
hearin on the original bill and the proposed amendments a committee
bill, 2 incorporating all the amendments, was reported 2../ and passed
the House. 250./ The bill was then referred to the Senate Armed Forces
Committee 251/ where it was again amended, in one significant respect,
to provide that except for those who may be attached to or embarked in
a vessel, punishments may not be imposed under the new Article 15 if
the military member demands a trial by court-martial in lieu of non-
judicial punishment. 252/ As so amended, the bill was subsequently enacted
as P.L. 87-648. 253/

As amended, and as presently constructed, Article 15 authorizes
the imposition of one or more of the following maximum punishments:

A. Upon officers

Restrictions - 1. Restriction to limits, with or without suspension from
duty, for 60 days (limited to 30 days if imposed by an
officer other than a general or flag officer in command
or one exercising general court-martial jurisdiction)-.

2. Arrest in quarters for 30 days (if imposed by a general
or flag officer in command or an officer exercising general
court-martial jurisdiction).

H.R. 11257, 87th Congress.

108 Cong. Rec. 6881.

250 108 Cong. Rec. 8428.

251/ 108 Cong. Rec. 8482.

25/ S. Rept. 1911, 87th Congress.

76 Stat. 447.
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Forfeiture and
detention -3. Forfeiture of one-half pay for two months (if imposedby a general or flag officer in command or an officer

exercising general court-martial jurisdiction)

- 4. Detention of one-half pay for three months (if imposed
by a general or flag officer in command or an officer
exercising general court-martial jurisdiction).

B. Upon other personnel

Confinement -

Forfeiture -

Reduction in
grade

Extra duties

1. Confinement on bread and water or diminished rationsfor.3 days, if imposed upon a person attached to or embarked
in a vessel.

2. Correctional custody for 30 days (limited to 7 daysif imposed by an officer below the grade of major orlieutenant commander).

3. Forfeiture of one-half pay for 2 months (limited to7 days' pay if imposed by an officer below the grade of
major or lieutenant commander).

- 4. Reduction to the next inferior pay grade if imposed
by an officer in a grade below major or lieutenant commander.Reduction to the lowest or any intermediate pay grade, ifimposed by an officer in the grade of major, lieutenant
commander, or above. In all cases, a reduction may beaccomplished only if the grade from which demoted is withinthe promotion authority of the officer imposing punishment
or a subordinate. However, an enlisted member in a paygrade above E-4 may not be reduced more than 2 pay grades.

5. Extra duties for 45,
by an officer below the
commander).

days (limited to 14 days if 'imposed
grade of major or lieutenant

f
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Restriction - 6. Restriction to limits, with or without suspension
from duty, for 60 days (limited to 14 days if imposed
by an officer below the grade of major or lieutenant
commander).

Detention of
pay. - 7. Detention of one-half .pay for 3 months (limited to

detention of 14 days' pay if imposed by an officer below
the grade of major or lieutenant commander).

With regard to the above punishments, correctional custody
and detention of pay were new. The new Article 15 defines "correctional
custody" as a physical restraint during duty or nonduty hours, and it may
include extra duties, fatigue duties, or hard labor. The purpose of
correctional custody is to exercise close supervision over an individual
to the end that the cause of his misbehavior that resulted in the
commission of an offense may be corrected without stigmatizing him with
a sentence to confinement. Detention of pay was included in the anticipation
that it would, under certain circumstances, be an effective disciplinary
measure. It permits a portion of an offender's pay to be withheld for a
stated period of time not to exceed 1 year or the expiration of his term
of enlistment, whichever is earlier. At the end of the stated period of
time, the offender receives the pay detained.

Also added for the first time is the authority to combine
punishments. However, when this is done, punishments involving deprivation
of liberty, or forfeiture or detention of'pay, must be apportioned, i.e.,
punishments involving a deprivation of liberty cannot be combined to run
consecutively in the maximum amount imposable for each.

As in the previous Article, provision is made for a
probational suspension or mitigation and remission of any punishment
imposed; and, an appeal may be taken to the next superior authority if the
punishment imposed is deemed to be unjust or disproportionate to the offense,
and such superior authority has the same power as the officer originally
imposing the punishment to set it aside, remit or mitigate any part of it.And when an appeal is made, the authority who is to act on the appeal is
required to refer the case to a legally trained officer for consideration
and advice, if the punishment originally imposed exceeds the lesser forms
of punishment that may be imposed by an officer in a grade below major or
lieutenant commander. In all other circumstances, the case may be so
referred for a legal review. Finally, the imposition and enforcement of

M;,,, _ ,a .. :n .,y,
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non-judicial punishment does not act as a bar to a trial by court-martial
for a serious crime or offense growing out of tne same transaction.

3. Cases

In the only case involving Article 15 in a federal civil
court, 254/ the United States Court of Claims held that compliance with
regulations governing the imposition of non judicial punishment is necessary.
That is, the administration of justice under Article 15 must be in strict
accordance with promulgated regulations. Applying its ruling, the Court
proceeded to invalidate a Marine Sergeant's reduction-in-rank (imposed
as a non judicial punishment) on the ground that the "elemental requirements"
of the applicable regulation had not been met; i.e., the then applicable
regulation (32 C.F.R. 719.101 (D.C.)) stated that one requirement of an
impartial hearing is the furnishing, to the accused, of all items of
information in the nature of physical or documentary evidence for his
inspection. Since a certain ex parte investigation report was not so
furnished, the court ruled that the proceedings failed to meet the
requirements of an impartial hearing before the accused's Commanding
Officer, therefore, the reduction-in-grade was an invalid imposition of
non judicial punishment.

Conn v . U .S. 376 F. 2nd 878, 180 Ct. Cl. 120.
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E. The Offense of Mutiny

1. Background and cases

Article 94 2.51/of the Uniform Code of Military Justice specifies
the offense of "mutiny and sedition" in the following terms:

(a) Any person subject to this chapter who-
(1) with intent to usurp or override military

authority, refuses, in concert with any other person,
to obey orders or otherwise do his duty or creates
any violence or disturbance is guilty of mutiny;

(2) with intent to cause the overthrow or destruction
of lawful civil authority, creates, in concert with any other
person, revolt, violence, or other disturbance against that
authority is guilty of sedition;

(3) fails to do his utmost to prevent and suppress a
mutiny or sedition being committed in his presence, or fails
to take all reasonable means to inform his superior commissioned
officer or commanding officer of a mutiny or sedition which
he knows or has reason to believe is taking place, is guilty
of a failure to suppress or report a mutiny or sedition.
(b) A person who is found guilty of attempted mutiny, mutiny,
sedition, or failure to suppress or report a mutiny or sedition,
shall be punished by death or such other punishment as a court-
martial may direct.

A cursory and comparative reading of this Article with other
punitive articles of the Uniform Code reveals that the offense of mutiny
might easily be confused with other military offenses. For example, mutiny
might easily be confused with the offense of failure to obey a lawful
general order or regulation, 2_56./ and vice versa. Similarly, the offense
might easily be confused with the offense of: disrespect toward a superior
commissioned officer; 257/ assaulting or willfully disobeying a superior
commissioned officer; _58/ insubordinate conduct toward a warrant officer,
noncommissioned officer, or petty offer: 259/ riot or breach of peace; 260/
and, provoking speeches or gestures. _26I

25/ 10 U.S.C. 894.

256/ Art. 92, 10 U.S.C. 892.

2_f1 Art. 89, 10 U.S.C. 889.

218/ Art. 90, 10 U.S.C. 890.

259/ Art. 91, 10 U.S.C. 891.

20/ Art. 116, 10 U.S.C. 916.
261 Art. 117, 10 U.S.C. 917.

4".
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Each of the offenses with which mutiny might be confused mayalso be said to be, at times, offenses that are necessarily includedin the offense of mutiny. The determination of whether any one is anecessarily included offense is dependent upon the allegations made inthe specification, that is, if mutiny is alleged to have been committedby a refusal to obey orders or to do a duty, the accused may be guiltyof refusal to obey an order or do a duty even though it may be determinedthat he is not guilty of mutiny.y e

However, regardless of the manner in which the offense ofmutiny is committed, the act must be accompanied by and concur witha specific intent to usurp or override lawful military authority.And since the offense of mutiny may at all times be punished by death,and the offense of assaulting or willfully disobeying a commissionedofficer is punishable by death in time of war only, it becomes apparentthat care must be taken to distinguish the intent which characterizes
mutiny from the other and different intent which may be an element ofa lesser included or other offense with which it may be confused andwhich is punished not by death but as a court-martial may direct.Once distinguished, however, the existence of the intent to usurpor override military authority may be inferred from the acts done orfrom the surrounding circumstances, or the intent may be declared inwords by the accused. 262/

Martial 2 discussing the offense of mutiny, the manual for Courts-Mart 94)states that there are two distinct types of mutiny definedin Art. 94(a)(). One consists of the creation of violence or disturbancewith an intent to usurp or override military authority, and may be committedby one person acting alone or with others. The other distinct type consistsof a refusal in concert with any other person to obey orders or otherwisedo one's duty with-this intent. This latter type imports collectiveinsubordination and necessarily includes some combination of two or morepersons in resisting lawful military authority./ "This concert of insubordinationneed not be preconceived, nor is it necessary that the act of insubordinationbe active or violent. It may consist simply in a persistent and concertedrefusal or omission to obey orders, or to do duty, with an insubordinateintent, that is, with an intent to usurp or override lawful militaryauthority." 969,

762 MMi969 (Rv7,paa.1 7(a).

0 " 263/ Id.

264/ Id.
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Of the cases of mutiny decided on appeal since the
enactment of the Uniform Code, none appear to be concerned with an
actual intent, attempt or actual usurpation 265/ of authority.
In each of the cases, however, the allegations of the specification
undoubtedly followed the statutory language and charged the accused
with the intent "to usurp or override lawful military authority,"
but the appellate reviewing Board or Court in each case appear to have
confined their deliberations to determining whether an accused acted
(violently or non-violently) to override lawful military authority.

Since the reported cases involving a specification of mutiny -
as distinguished from an attempt to commit or failure to report. a
mutiny - after 1950 are few in number, and in view of the notoriety
attaching to the current trial of the "Presidio 27" on such charge,
a brief review of these cases appears appropriate.

The earliest case of substance involving mutiny appears to
be that of U.S. v. Duggan 266/ in which six persons in custody of the
United States Army at Camp Gordon, Georgia were convicted of mutiny
under a specification charging them with "... acting jointly and in
pursuance of a common intent to override lawful military authority..."
The mutinous incident occurred after an argument ceased between two
guards in the orderly room of one of the barracks at the prison
compound. Prisoners, overhearing the argument, began throwing coal
at the orderly room when the argument stopped. Efforts of the guards
to quiet the prisoners were of no avail and later when the compound's
commanding officer arrived to talk to the prisoners they threw rocks
and stones at him, failed to heed his orders, and forced him to retreat.
Other guard personnel who attempted to enter the compound were similarly
treated. Thereafter, the prisoners surged toward the compound gate,
began smashing windows, tearing off barrack's doors, ripped out plumbing
fixtures, and set an unsuccessful fire in the orderly room. Subsequently,
the prisoners were quieted when the compound commandant arrived. Upon the
investigation of the incident, the appellant's were identified as
participants in the disturbance.

Denoting, generally, an effort to seize or take over the powers,
functions, or authority of superiors, see: CM 404531, Woolbright,
30 CMR 488, 493.

266/ Reported from the Board of Review - as: CM 361674, Gomes et al
10 CMR 463, (1953) and by the Court of Military Appeals as: U.S. V.
Duggan, 4 U.S.C.M.A. 396, 15 CMR 396, (1954).
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At the trial, and as expected, the prosecution presented
evidence of misconduct on the part of each accused contributing
to the disturbance. The defense presented witnesses who placed theaccused outside the area of disturbance. Faced with this diametrically
opposed testimony, it was incumbent on the trial court and the Boardof Review. to weigh the evidence and'judge the credibility of thewitnesses (the trial court on the basis of its observation of thewitnesses and the Board on the basis of the record on review). Bothpanels concluded that each accused did participate in the disturbance.

Having concluded that each accused participated in the
disturbance, the question remaining was: "was this disturbance
with intent to override lawful military authority?"

On this question, as is so often the case in these matters,the intent of the accused can only ' be ascertained from the facts andsurrounding circumstances; and, in considering a record evidencing
riotous and violent conduct of destroying property and stoning superior
officers and refusing to obey lawful orders to cease and desist theiractions, the Board could only conclude with the trial court that"...the disturbance was with intent to override lawful military authority."
For, as pointed out in a previous Board decision "...when a mob of soldiersare engaged in a tumultuous disturbance within a company or other commandin the Army of the United States, the line of demarcation between suchconduct and mutiny is exceedingly fine and the moment the concertedactions of rioting soldiers transcend the bounds of that disciplineand obedience which they owe, at all times, to the lawful authority
of their superiors by a show of insubordination, subversion, usurpation
or erriding such authority, there is mutiny." (CM 267382, Terry, et al.,43 BR 381, 389). For these reasons, the Board concluded that thetrial court's finding of mutiny as to each accused was correct in lawand fact;i.e., the evidence and circumstances proved mutiny by violence
only, no issue respecting the offense of riot having been raised.

On appeal to the Court of Military Appeals, the assignederror was the failure of the law officer at the trial to instruct thecourt upon the offense of riot which, it is asserted, is a lesserincluded offense of mutiny. While deciding that under certain circumstancesriot may be a lesser included offense within mutiny, the Appeals Courtaffirms the findings of the Board for the reason that the only offenseplaced in issue by the evidence was mutiny by violence, hence, the offenseof riotwas not raised reasonably as an issue by such evidence or bydefense counsel - and the law officer was under no duty to instruct thereon.

..
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Prefatory to its conclusion, the Court distinguishes the offenses
of "riot" and "mutiny" and determines when riot may be considered a lesser
included offense with mutiny.

In this latter respect, the Court notes that the Uniform
Code's definition of "mutiny" makes it apparent that the military
offense of mutiny may be committed in either one of two ways: "First,
if the necessary intent to override military authority and concerted
action are present, it may be committed by refusal to -obey orders
from a proper authority. Second, it may be committed by a person,
with similar intent, acting either alone or in concert with others,
creating a violence or disturbance." 267/ As to the offense of riot,
the Uniform Code simply provides that "any person who participates
in any riot or breach of the peace shall be punished as a court-martial
may direct." 28_/ A definition of the offense of riot is left to the Manual
for Courts-Martial which describes it as follows: "A riot is a tumultuous
disturbance of the peace by three or more persons assembled together in
furtherance of a common purpose to execute some enterprise of a private
nature by concerted action against any who might oppose them, committed
in such a violent and turbulent manner as to cause or be calculated to
cause public terror. It is immaterial whether the Act intended was of
itself lawful or unlawful. Furthermore, it is not necessary that the
common purpose be determined before the assembly. It is sufficient if
the assemblage begins to execute in a tumultuous manner a common purpose
formed after it assembled." 26.9/ On the basis of the above definitions
and the elements of proof necessary to sustain a conviction for each .
offense, 270/ the Court, for purposes of comparison, columnizes the elements
of proof

Riot Violent Mutiny

1. That the accused were members of an 1. That the accused (more than
assemblage of three or more persons; three) were acting jointly

(as alleged in the specification);

267/ U.S. v. Dup an, Id. at 398.

268/ Art. 116, 10 U.S.C. 916.

269/ MCM, 1969 (Rev.), para. 195(a).

2.i0 See: MCM, 1969 (Rev.) para. 173(a), 195(a).

77 77-77-7 -.:7r 19.9;
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2. That they caused or participated in 2. That the accused created
a certain breach of the peace committed violence or a disturbance;
by the assemblage;

3. Facts and circumstances showing 3. That (they) did so with
that the breach of the peace was commit- intent to usurp or override
ted in furtherance of a common purpose lawful military authority.
to execute an enterprise by concerted
action against all opposition.

and concludes that the first two elements for each offense
are the same and, as to the third, it is of the opinion that the intent
to usurp or override lawful military authority is similar to, and in this
instance, a more aggravated type of intent than the purpose to execute
an enterprise by concerted action. Therefore, all of the elements of
the lesser offense are included in the specification and proof of the
greater offense. But this inclusion is limited by the Court to only
those mutiny cases involving violence by three or more persons, that is,
the manual definition of riot could not be included as within the
offense of mutiny committed by passive refusal to obey orders, nor could
it be included in a case where one or two persons committed a violent
mutiny. Thus, riot may be a lesser offense within mutiny and the issue
of whether it is must be reasonably raised or inferred from the evidence
or the allegations of the specification.

The most recent reported opinion of substance involving the
offense of mutiny was handed down by the Board of Review some nine years
ago in its review of the court-martial conviction of one Ralph D.
Woolbright. 271/

The factual situation in the Woolbright case tended to show
that the accused and others in a prison work-detail refused to obey
their guard's "no-smoking" order; threatened their guard with physical
injury (i.e. the accused's remark threatening, but unaccompanied by, violence,
"to sink his pick in the skull of anyone who tried to stop him from smoking")
and refused to work, as ordered by their guard, and as urged to do by the
investigating commissioned. officer.

2711 CM 404531, Woolbright, 30 CMR 488.
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On the basis of the record on review, the Board noted
that the only incident therein that might fit the definition of
mutiny occurred when the accused and others stopped work without
permission, smoked in defiance of lawful orders to the contrary,
and refused to resume work for a period of some three to five
minutes. That is, at that point they appeared to act in concert
and in disobedience of positive orders. Thus,to the Board, the
only issue presented is whether they intended to "override"
superior authority when they collectively refused to continue
to perform their assigned task. Having framed the issue thusly,
the Board was impelled to the significance of its opinion, which
is, a definition of the terms "override" and "concert".

With respect to the term "override" the Board states its
dictionary definition: "to set aside, supersede, annul, disregard
the wishes of, or to domineer over another. (Webster's New Inter-
national Dictionary, 2d. ed.)," and considers that "override" as used
in the offense of mutiny carries these considerations.

In support of its conclusion, the Board approvingly cites
the comparable definition of mutiny at 18 U.S.C. 2193 which provides
that mutiny is committed by a member of a crew of a vessel of the
United States who "...usurps the command of such vessel from the
master or other lawful officer in command thereof, or deprives him
of authority and command on board, or resists or prevents him in the
free and lawful exercise thereof..." The cases under the statute
are then examined to- determine their rationale which "appears to be
that a combination among the crew to .refuse to do duty or to refuse
to obey an order necessarily nullifies and sets at naught the master's
authority and prevents him from exercising his command. In other words,
such conduct "overrides" the master's authority, and pmay constitute ...
a mutiny." 92.2/ The rationale is then adopted in illustration of the
definition of the term "override" in the law of mutiny, and the justification
for doing so is the long recognized similarity between the law of m tiny
applicable to merchant seamen with that applicable to soldiers. -

"The definition of mutiny at military law is indeed best illustrated by
a reference to the adjudged cases treating of that offense. as under-
stood at maritime law." 274/

22 Id., at p. 493.

273/ E.g., in BR (ETO) 3147, Gayles, et al., (1944), the maritime theory was
applied to affirm a mutiny conviction growing out of an incident involving
no violence, preconceived plan or agreement, but in which some 100 members of
an ordinance ammunition company in England had refused to fall out and go to
work because they were dissatisfied with their officers.

274/ Winthrop, Military Law and Precedents, 2d. ed., 1920 Reprint, 579.
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The results of the trials of those who acted in concert
with the accused impels the Board to define the term "concert" and to
distinguish the offenses of mutiny and conspiracy. That is, since
all of the accused's co-mutineers were charged with mutiny, but, in
effect, were found not guilty of the only mutiny of which the accused
here can properly be found guilty, it is necessary (in view of the
further fact that concert of action, i.e., the element of conspiracy
is the gist of the mutiny charged in the specification) to consider
whether this conviction is affected by the rule that a conspiracy
is not an offense for which one person alone can be prosecuted and
convicted when, for one reason or another, his co-conspirators are
either acquitted after trial or the charge is dismissed as to them
under circumstances equivalent to an acquittal.

However, before considering the effect of the rule in this case
and the extent to which it may be applied to the offense of mutiny, the
Board notes its firm conviction that those who join in a mutiny (particularly
a non-violent mutiny) are conspirators. This conviction is dictated by
the analysis of the offense in U.S. v. Duggan 2_5/ and its definition
in Article 94 of the Code and paragraph 173 of the Manual for Courts-
Martial. To further support this concept, the Board again approvingly
cites the dictionary definition of "concert" which is: "to plan together,
to settle by agreement, to agree, plan or demise. According to Black's
Law Dictionary, 4th Edition, "Concerted Action (or PLAN) means action
that has been planned, arranged, agreed on and settled between parties
acting together pursuant to some design or scheme." 27J/ Therefore,
the Board thinks it beyond dispute that the word "concert" in the
definition of mutiny in Article 94 means the same thing as that word
does in the definition of a common-law conspiracy.

As to the effect of the conspiracy rule on the instant case,
the Board concludes that it should not be extended to mutiny cases,
consequently, the accused's conviction is affirmed even though his
co-conspirators have, in effect, been found not guilty of mutiny.
The Board's reasoning in thi s respect is predicated on precedents which
evidence or declare: 1) that mutiny in military law differs from common-law
conspiracy in that the overt act in mutiny must be a criminal act; 2) that
mutiny is more than a conspiracy, i.e., it is a crime requiring proof
of several elements of which conspiracy is only one; and 3) that the
rule has been invoked only in prosecutions for conspiracy and has not
been applied to convictions for a substantive offense committed
pursuant to the conspiracy, whether or not the conspiracy has been charged
as an additional offense.

-5/ N. 26 6 , supra.

Opinion, at 497.
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The remaining reported cases decided under the Uniform Code'sspecification of mutiny were concerned with issues relating to thesufficiency of the law officer's instructions to the court or with adetermination of whether a lesser offense was included within mutiny.The relevant aspects of these cases may be briefly stated:

ACM 6582, Ragan 10 CMR 725, (1953) - under a specification ofmutiny, the accused was found guilty of the lesser included offense ofriot. Evidence adduced in proof of the specification showed that duringa 30 minute period the accused, in concert with others, created a dis-turbance in their cellblock by shouting, screaming, knocking out windowsand erecting a barricade against the gate leading to the cellblock. Theyrefused, for the time, to obey lawfully given orders of their superiorsto return to their cell and, while armed with dangerous weapons andinstruments, threatened to kill any person entering the cell block fromoutside.

On the trial, accused, by exceptions and substitutions, was found
guilty of the offense of riot. This finding is challenged on appeal on
the ground that mutiny and riot are separate and distinct offenses, each
of which contains elements not embraced within the other, and, accordingly,
the offense of riot is not a lesser included offense of mutiny. In dismissing
this contention and holding that within the pleadings and proof in the
instant case the offense of riot found is properly lesser than and included
in the offense of mutiny, 277/ the Board made the following pertinent
observations respecting the offense of mutiny: 1) "... an individual
may be guilty of mutiny where, acting solely by himself, he creates any
violence or disturbance with the intent to usurp or override lawful
military authority. Underlying this aspect of the offense of mutiny
is such violent or tumultuous conduct by an accused as would constitute
a breach of the peace" (p 729), and 2) in the Board's opinion, an act
of resisting the military police here "is a manifestation of an 'intent
to override lawful military authority' and may, when considered with
the other facts adduced in evidence, establish the existence of such
intent." (pp. 730, 731).

U.S. v. O'Briski (No. 1082), 8 CMR 161, (1953) - in which one
of the issues before the Court of Military Appeals was whether the law
officer's instructions on the specification of mutiny were correct.
The mutinous incident arose from a general discontent regarding a drastic
revision and curtailment in privileges theretofore enjoyed by the appellant
prisoners. This discontent first manifesteditself in a refusal to enter
on the day's work, a general milling about and exhorting others similarly
to refuse, and, finally, the scene flowed into a riot.

277/ This finding accords with that of the Court of Military Appeals in
the case of US. v. Duggan, supra, some two years later.

vF .;_y, . 3,. .+y _, a. L :. .': ' # .ua- fi .. ,.: fie. ,....Y. - w _ t. ., .w4 . . .: . . x. .ai. . .s. _ _ T .e.v _ .. ._, .. : . o- r . .. ..
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On appeal, it is contended that thelaw officer improperly
instructed the court-martial on the elements of the offense of mutiny
in such a manner that if they considered the instruction they might
convict the accused of an offense not charged. Overruling this contention,
the Court of Appeals noted that at two distinct junctures, subsequent
to the giving of the alleged faulty instruction, the law officer clearly,
unequivocally and properly instructed the trial court "that the proof
required to convict (of mutiny) in the case at bar was that each accused,
with intent to override lawful military authority, and in concert with,
others, refused to engage in assigned work, and exhorted others to do
the same" (p. 164). These later statements were accurate and were
given at a point of time nearer to the deliberations of the court
than the challenged instruction,therefore, the Appeals Court concludes
that the trial court members retired to consider their decision with
an entirely correct concept of the elements necessary for conviction
of the offense of mutiny. There being no error, the convictions of mutiny
were affirmed.

CM 366834, Grady, et al, 13 CMR 357, - in which a failure of the
law officer to instruct the court on the lesser included offense of riot in
a trial under a specification of mutiny was held to be prejudicial error.
The specification charged mutiny in both ways in which it can be committed,
i.e., by violence or disturbance and by refusal, in concert with others,
to obey orders or otherwise accede to military authority, both accompanied
with the intent to override lawful authority. Under such a specification,
and the evidence submitted in proof, the Board concluded that the issue
as to such lesser offense was raised and should have been submitted to the
Court by proper instructions. Accordingly, the convictions of mutiny
were not approved and a judgment of guilt on the lesser included offense
of riot was entered. The mutinous incident allegedly consisted of the
accused, and others, creating a disturbance in their segregated cell-
block and forcefully resisting their return to the cells. They also
forced the release of other prisoners in their block and prevented
prisoners unwilling to join in the disturbance from complying with orders
to desegregate themselves from the disturbance area.

CM 365692, Verdone, et al, 13 CMR 468 - by reason of prejudicial
error in failing to instruct on the lesser offense of willfully disobeying
a lawful command, mutiny convictions were reduced to a finding of guilty
for willfully disobeying a lawful command.

77'
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The factual situation disclosed that the accused and others -acting pursuant to no agreement between them -individually refused to obey

the command of their superior officer to undergo close-order drillThe specification under which they were tried and convicted stated thateach accused "with intent to override lawful military authority didrefuse .. to obey the lawful command of ... his superior officer ... to doclose order drilldr actin in defiance and refusing to perform thesaid close order drill." (Emphasis in original) .

On the basis of this specification and the evidence, theBoard concludes that the lesser offense of willfully disobeying a lawfulcommand was fairly raised in issue and the failure to instruct on suchlesser offense was prejudicial error. Accordingly, in pursuance ofits authority to review and approve only so much of the approved findingsof guilty and sentence as it finds correct in law and fact, the Boardapproves only so much of the approved findings of guilty as finds thateach accused, at the time and place alleged, willfully disobeyed the
lawful command of his superior officer.

With regard to the law of the case, the Board notes the absenceof precedent to support the conclusion that willful disobediance of a lawfulcommand is a lesser included offense within mutiny. Such absence, however,does not operate to detract from the validity of the Board's conclusion forthe applicable rule is that "each case must rest on its own bottom "and bedetermined according to the evidence adduced and the particular allegations
of its own specifications - either or both of which may or may not
reasonably:raise the issue of the alleged lesser included offense - andon this basis, the record amply supports every element of the lesser
included offense.

In this latter regard, the elements of the offense of willful
disobedience-of a lawful command of a superior officer are: 1) that theaccused received a lawful command from an officer, 2) that this officerwas the superior officer of the accused, 3) that the accused knew thatthe command was from his superior officer, and 4) that the accused willfullydisobeyed the command. In correlating these elements to the offense charged,it was obvious to the Board that the first three were alleged in the
specification and clearly shown in the record, i.e., the accused directlyand personally received the order (Command) from his superior officer,
known by the accused to be his superior officer and that the accused byinaction disobeyed this lawful command which required immediate action.
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Thus, the only question was whether the disobedience was alleged in thespecification to be willful, and on this point, the Board concludesthat the underlined words above in the specification are collectively
equivalent in legal effect to an allegation of "willfulness," "Surelya defiant refusal to perform close order drill with intent to overridelawful military authority cannot in reason be said to be neglect,
heedlessness, remissness or forgetfulness, and does in fact and inlaw show an intentional defiance of authority..."

CM 367767, Peterson, et al, 14 CMR 245 - in which it is againalleged that an instruction on riot as a lesser offense within mutinyshould have been given. The Board notes, however, that the specificationalleged only that the accused "did create violence" and not that theaccused -did, in concert with others, create violence..' Additionallythe evidence clearly showed a complete overriding of military authority
hence, neither the specification or the evidence reasonably placed inissue an offense other than that of mutiny, as allegedand of whichthe accused were convicted;and the law officer, therefore, was underno duty to instruct as to the lesser included offense of riot.

The factual situation whichwas clearly held to constitutemutiny showed that the accused, having been denied permission to eatwith his companion in the latter 's cell, broke out of his cell andjoined his companion anyway. When the commanding officer arrived, theprisoners refused to return to their own cells and attacked the officersand guards and released other prisoners from their cells who joined into drive the officers and guards from the building. During the disturbancethey refused to obey repeated orders to return to their cells. Orderand control were not re-established until the arrival- of military police.

2. Lesser included offenses

The Court-Martial Manual "Table of Commonly Included Offenses"
states as follows with respect to the offenses that might possibly be
included in the offense of mutiny. 278/

270/ McM, 1969,(Rev.), appendix 12.
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94

offenses.

Mutiny - Refusal to obey
orders from proper authority
in concert with others with
intent to override military
authority.

Mutiny - Creation of violence
or disturbance in concert with
others, with intent to over
ride military authority.

90 Willful disobedience of
commissioned officer.

91 Willful disobedience of
warrant, noncommissioned,
or petty officer.

92 Failure to obey lawful order.

116
116
132

Riot.
Breach of peace.
Disorderly conduct.

Additionally, the Manual specifies the elements of these

In this latter re rd, proof of a violation of Article 90requires a showing that: 2./ a) the accused received a certain lawfulcommand from a certain commissioned officer; b) this officer was thesuperior officer of the accused; c) the accused willfully disobeyedthe command; and, d) the accused at the time knew the officer was hissuperior commissioned officer.

In explanation of the proof of this offense, the Manualfurther specifies that the willful disobedience contemplated is suchas shows an intentional defiance of authority, and not mere neglectto comply with an order through heedlessness, remissness, or forget-fulness. Additionally, the order must be lawful and relate to military
duty and be directed to the subordinate directly.

Proof of a violation of Article 91 requires a showing 20/.a) that the accused enlisted person or warrant officer received a certainlawful order from a certain warrant officer, noncommissioned officer, orpetty officer as alleged; b) that at the time the warrant officernoncommissioned officer, or petty officer was the superior of the accused;c) that the accused at the time knew that the warrant officer, noncommissionedofficer ort tty offi cer was his superior; and d) that the accused willfullydi sobered thettof htteacsdwlfi

Id a t para. 169(b) .

280/ Id at para. 170(c).
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In discussing this Article, the Manual states that it has
the same general object with respect to warrant officer, noncommissioned
officers, and petty officers as Article 90 has with respect to commissioned
officers, namely, to insure obedience to their lawful orders, and protectthem from insult or disrespect.

Proof of a violation of the Article 116 proscriptions against
riot and breach of peace require the following: 281

1) Riot - requires a showing: a) that the accused was a member
of an assembly of three or more persons; b) that the accused and at least
two other members of the assembly assembled in furtherance of a common
purpose to execute some enterprise of a private nature by concerted
action against any who might oppose them; c) that the assembly or some
of its members committed a tumultuous disturbance of the peace, as alleged;
and d) that the tumultuous disturbance of the peace caused or was calculated
to cause public alarm or terror.

Upon a specification of riot, it is immaterial whether the actintended was of itself lawful or unlawful. Additionally, it is not
necessary that the common purpose be determined before the assembly.
In this latter respect, it is sufficient if the assemblage begins to
execute in a tumultuous manner a common purpose formed after it is
assembled.

2) Breach of the peace - is generally regarded as any
unlawful disturbance of the peace by an outward demonstration of a violent
or turbulent nature. A few instances of the type of conduct that may
constitute a breach of the peace are: engaging in an affray; the unlawful
discharge of firearms in a public street; the use of vile or abusive
words to another in a public place, etc. The proof of the offense requiresa showing of the following: a) that the accused caused or participated
in a certain act of a violent or turbulent nature, as alleged; b) thatthe peace was thereby unlawfully disturbed.

The remaining possible included offense in mutiny is disorderlyconduct. There being no specific Article treating of the offense as adistinct punishable offense, it is generally charged as a violation ofArticle 134 which makes punishable all acts not specifically proscribedin any other Article of the Code when they amount to disorders or neglects to

-" 281. Id at para . 195.
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the prejudice of good order and discipline in the armed forces
or to conduct of a nature to bring discredit upon the armed forces,or constitute noncapital crimes or offenses denounced by enactmentof Congress or under authority of Congress. Under this Article,the same conduct may constitute a disorder or neglect to the prejudiceof good order and discipline in the armed forces and at the same timebe of a- nature to bring discredit upon the armed forces.

I. Disorders and neglects to the preudice of good order
and discipline - refers only to acts directly so. It does not refer
to acts which are prejudicial only in a remote or indirect sense. In thecases of officers, instances of such disorders and neglects are': renderinghimself unfit for duty by excessive use of intoxicants or drugs; drunkeness;
and allowing a member of his command to go on duty knowing him to be drunk,In the case of enlisted personnel, instances of such disorders and neglectare: appearing in improper uniform, wrongfully abusive use of military
vehicles; careless discharge of firearms; impersonating an officer, etc....

2. Conduct of a nature to bring discredit upon the armed forces -relates to conduct which has a tendency to bring the service into disrepute
or which tends to lower it in public esteem. Included within the conductproscribed by this clause are: adultery, bigamy, negligent homicide,
fleeing the scene of an accident, indecent acts, and dishonorable failure
to pay debts.

As to proof of violations of Article 134, the general requirements
are a showing: 1) that the accused did or failed to do the acts, asalleged; and 2) that under the circumstances his conduct was to theprejudice of good order and discipline in the armed forces or was ofa nature to bring discredit upon the armed forces.

"'-7- 77, 7 7777"
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Legislative History of Military Justice Act of 1968

The Military Justice Act of 1968 (effective August 1, 1969)
was the end result of a comprehensive and intensive investigation and
study spanning a period of almost ten years. The initial extensive
hearings'to determine the need for legislation in this area were
conducted by the Senate Subcommittee on Constitutional Rights in 1962.
Representatives from the Defense Department, Court of Military Appeals,
bar associations, veterans groups, and military law experts appeared at
the hearings and submitted their testimony and views as to the adequacy
of the existing military justice system. Additionally, an intensive
field investigation was conducted during which testimony was received
from witnesses having a wide range of experience in the military law,
both within and without the services. A summary of the extensive
hearings, investigations and studies reveals coverage of many areas
in the administration of justice in the armed services, e.g., command
influence, operation of the cour - artial system, administrative discharge
practices and procedures, etc. -24

The direct results of the hearings and investigations was the
introduction of eighteen separate legislative proposals in the Senate
* on August 6, 1963. 2&./ These proposals were authored by Senator Sam
J. Ervin, Jr., of North Carolina. In the House of Representatives, on- September 25, 1963, Representative Victor Wickersham of Oklahoma introduced
identical bills. 286/ No hearings were held by either House on these
proposals.

P.L. 90-632, 82 Stat. 1335 (hereinafter cited as MJA).

28/ Hearings before the Subcommittee oti Constitutional Rights of theCommittee on the Judiciary, U.S. Senate, pursuant to S. Res. 260,
87th Cong.," 2nd-sess., on Constitutional Rights of Military
Personnel, Feb. 20 and 21, and Maren 1, 2, 6. 9, and 12, 1962.

284/ See generally: S. Rept. 153, 88th Cong., 1st sess., at pp. 4-6.

285/ S. 2002 thru S. 2019, 88th Cong., 1st sess.

26..Q/ H.R. 8565 thru H.R. 8582, 88th Cong., 1st sess.
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On January 26, 1965, Senator Ervin again introduced theeighteen proposals of the prior Congress, ?7/ and later, on February 9,1966, he introduced S. 2906 and S. 2907 which were the "G" and "H" billsof the "Code Committee" established under Article 67(g) of the UniformCode of Military Justice, 1951.288 . The "G" bill (S. 2906) proposed tocreate single-officer general and special courts-martial, providefor law officers on special coi'rts-martial, afford accused persons anopportunity to be represented in special courts-martial proceedingsby counsel having the qualifications of defense counsel detailed forgeneral courts-martial and provided for certain pretrial proceedingsand other procedural changes. The "H" bill (5. 2907) proposed .to authorizethe Judge Advocate General to grant relief, in certain coirt-martial cases,by extending from one to two years the time for petitioning the JudgeAdvocate General for new trials. Joint hearings on the bills were heldbefore the Subcommittee on Constitutional Rights and a special subcomitteeof the Armed Services Committee. 2/ The joint hearings were held in

.287 S. 745 thru S. 762, 89th Cong., 1st sess.

238/ Art. 67(g), 10 U.S.C. 867(g) of the Uniform Code specifies that theJudges of the United States Court of Military Appeals, the JudgeAdvocates General of the Armed Forces and the General Counsel ofthe Department of the Treasury are to meet annually to survey theoperations of the Code and to prepare a report to the Committeeon Armed Services of the Senate and House, to the Secretary ofDefense, and to the Secretaries of the Departments with regardto the status of military justice and to the manner and means bywhich it can be improved by legislative enactment. Committeerecommendations appear in the Annual Reports of the U.S. Court ofMilitary Appeals.

Joint Hearings before the Subcommittee on Constitutional Rights othe Committee on the Judiciary and a Special Subcommittee of theCommittee on Armed Services, U.S. Senate, 89th Cong 2nd sesson S. 745 thru S. 762, S. 2906 and S. 2907. Bills tImprovethe Administration of Justice in the Armed Services. Jan. 18, 19,25, and 26, March 1, 2, and 3, 1966 (parts 1, 2, and 3, and Addendumto part 3).

_______
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January and March, 1966, and testimony was received from some twenty.eight. witnesses, including all three udges oe Crt o tary
Aeats and thgug oc tenrJudges of the Court of MilitaryApel n the Judge Advocates General, or their rpeettvslaw professors and private practitioners of ther representatives,

was reported out of the committee following the hearings; however in themonhs ollwin th harings, Sen. Ervin drafted 5. 2009 2 "The
g e.EvndatdS 09Z.. ilitary Justice Act of 1967') ad --("'IThe

9l. J S. 2009 of t 967') an introduced it in the Senate on June 26,
proposals on military sthCongress incorporated most of Senator Ervin' sprpos ssson military jtic. Because of the lateness in the term of
and because of the 9hongress in which the bill was introduced,an bhecDaseofte controversial nature of, and unfavorable attitudeof the Department of Defense toward, some of the bill's provisions,committee action on the bill did nothprogress beyond the stage of referral
Subsequently, on March 14 1968o e appropriate executive departments.
H.R. 15971 (90th Con 14, , congressman Bennett (Fla.) introducedHR 15971s, (9t Cosg., 2nd sess.)Hwhich had the support of the Departmentof Defense, and was passed by the House of Representatives on June 3, 1968,at eg faorabl reported, with minor amendments, by the House Committeesnonted Servces.L! eAsuntroduced and passed by the House, H.R. 15971was a noncontroversial measure which includedonyaumeofpcdrl
reforms desired by the Department of fen nlyas anumben he Hrocedural
Report: o ees.A ttdi h os

port:"This bill is not intended to be an overall revisione court-martial system Rather, it is an attempt tomake a few changes that are non-controversial in an attemptto improve some of the procedures in court-martial. Primarily* the bill seeks to improve the court-martial procedures by havingthe law officer perform functiors more closely allied to those ofa judge in a regular criminal trial."

In the Senate, the Committee on Armed Services amended the billby incorporating provisions therein which would give effect to many ofthe eoentis s of the Senate Subcommi ttee' on Constitutional Rightsbased on its 1962mhearings and implemented by its joint hearings insubcommittee of the Senate Committee on the Armed Services., the Senate passed the bill as reported. 292/

290/ 2009. 90th Cong., 1st sess.

291/ See generally: H. Rept. No. 1481, 90th Cong., 2nd sess

292/ 114 Cong. Rec.. 12032 (daily ed. Oct. 3, 1968).
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The House of Representatives tnaniino*siy accepted the Senate amendments
on October 10, 1968. 293/ In urging his colleagues to accept the SenateAmendments, Congressman Bennett declared as follows:

"Most of the Senate amendments are taken from
legislation of Senator Ervin of North Carolina, and I
have had pending for many years. On January 10, 1967,
I introduced H.R. 226, an omnibus bill of amendments to
the Uniform .Code of Military Justice. Five months later,
Senator Ervin introduced his omnibus bill, S. 2009.
These bills differed, but what Senator Ervin and I both
were, and still are, striving for, were much needed
reforms in the Uniform Code."

"H.R. 15971 represents a culmination of Senate and
House efforts to get these needed reforms enacted. The Senate
studied legislation in this field for 8 years and held
extensive hearings, and the Senate amendments, on the whole,
are a product of those hearings. The House held hearings
last year on the House version of this bill. The provisions
of this bill as amended are therefore not new to the Congress
and most of them have been under consideration for years.'' 2941

Thus was born the Military Justice Act of 1968, the first
major revision of the military court-martial system since 1950. The
Act was passed without a single dissenting vote. In general terms, the
Act makes nine major changes in the Uniform Code of Military Justice.
In the "Report of the Activities of the House Committee on Armed Services,
Ninetieth Congress, First and Second Sessions" (p. 11204), these changes
are summarized as follows:

"This law permits the procedures for trials by special
and general courts-martial to conform more closely
with the procedure used in the trial of criminal cases in
the U.S. district courts; and enhances the prestige and
effectiveness of the law officer, whose name is changed
by, the law to "military judge", so that his judicial stature
more closely approximates that of a civilian trial judge."

293/ 114 Cong. Rec. 9717 (daily ed. Oct. 10, 1968).

294 1.14 Cong. Rec. 9718 (daily ed. Oct, 10, 1968).
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"The law allows the military judge to rule finally
on certain procedural matters, such as motions for findings
of not guilty, which formerly could have been overruled by
the court members who were untrained in the law; provides
for pretrial and post-trial sessions to be held by the military
judge without the presence of the court panel for the purpose
of deciding procedural questions; and provides for trial
in special and general court-martial by a military judge alone
without court members if the accused so requests and the request
is approved by the military judge."

"The law contains the following provisions designed to
increase the fairness of the military justice system:

(1) The accused must be afforded the right to be defended
by qualified lawyer counsel at special courts-martial unless
the commander certifies one cannot be obtained.

(2) Before a bad conduct discharge can be adjudged at
a special court-martial, the accused must be represented
by qualified counsel, and the proceedings must be presided
over by a military judge unless physical conditions or
military exigencies prevent one from being obtained.

(3) Extends the time in which the accused can petition
for a new trial from 1 to 2 years.

(4) Authorizes the convening authority to release an
accused from confinement pending appeal.

(5) Permits an accused faced with a trial by summary
court-martial to object to such trial at which time the
convening authority may bring charges at special or general
court-martial or dismiss them as he decides."

"The law changes the name of the intermediate appellate
agencies in the military from boards of review to courts of
military review: and requires that the judges of these courts
and the military judges of courts-martial be part-of an independent
judiciary, responsible only to the Judge Advocate General.

7"N'77,
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G. Current Developments in the 91st Congress
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One area of military justice that previously received
considerable attention in proposed legislation, but not covered in the
Military Justice Act of 1968, was that of administrative discharge.
The reason therefor, and the probability of subsequent treatment of this
area, was commented upon by Senator Ervin on the Senate floor:

"Mr. President, this measure includes many, but not all,
of the proposals I have sponsored for many years to establish
more equitable procedures in courts-martial. I think- it is
an extremely important bill and I strongly urge its passage.
Unfortunately, however, it does not affect at all the
procedures before administrative discharge boards which
are established by the armed services ostensibly for administrative
rather than disciplinary purposes, but which have the power to
impose punitive discharges for acts or omissions which could be
the subject of courts-martial. Although the procedures before
such boards are perhaps in greater need of reform than the court-
martial structure, in view of the lateness of the session I
have not insisted on inclusion of such reforms in the present
bill. However, I have been assured by representatives of the
Department of Defense that the Department does not offer
any objection to the pending bill as amended by the Senate
Committee on Armed Services, and that it may be possible to
obtain some desired reforms in respect to administrative
discharge boards next year without opposition." 2/2./.

Pursuant to his expressed intention, Senator Ervin, on March 4,

1969, introduced S. 1266, 91st Cong., 1st sess., titled: "The Military
Administrative Discharge Act." A digest of the proposed Act follows:

-Proposes a code of procedure fox the consideration
and issuance of administrative discharges based upon
fault or culpable misconduct for all members of the
armed forces.

Authorizes that no member of the armed services may
be discharged under other than honorable conditions except
for misconduct, unfitness, or security reasons as determined
under this Act.

114 Cong. Rec. 12026 (daily ed. Oct. 3, 1968).
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Provides for the appointment of 3-member administrative
discharge boards by either the President of the United
States, the Secretary of any armed force, or by any
commanding officer designated as an appointing authority
by the Secretary concerned.

Requires that these Boards: (1) conduct fair and
impartial hearings of the alleged grounds for the proposed
administrative discharge; (2) receive and consider
evidence on the question of whether a respondent should
be administratively disarged; (3) make findings on the
basis of the evidence presented to it; (4) determine
on the basis of the evidence, whether the respondent
should be retained in the armed forces or administratively
discharged therefrom; (5) recommend to the discharge
authority that the respondent be retained in the armed
forces or administratively discharged therefrom; (6) recommend
the type of discharge to be issued; and (7) specify the
reasons for its recommendations.

Requires that the findings of the Board be supported
by substantial evidence and that its recommendations be
consistent with the findings.

Allows the following judicial safeguards: (1) appointment
of a legal advisor to the Board; (2) appointment of a counsel
to represent the respondent; (3) appointment of recorders
to the Board; and (4) appointment of reporters to record.
the proceedings and testimony.

Authorizes the Secretary of Defense to prescribe by
regulation the rules of procedure including the kinds of
evidence which may be presented, to be followed in cases before
administrative discharge boards.

Prohibits any unauthorized attempt to influence Board
actions.

Requires that the respondent, his parents, and his counsel
be notified before the Board may consider his case.

Designates the conditions under which a respondent may
waive his rights and allows a respondent to resign for the
good of the service.

Allows a respondent to challenge a member of an administrative
discharge board, the recorder, and the legal advisor.
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Requires that the Board and the officials appointed
to the Board take an oath to perform their duties
faithfully.

Prohibits the use of certain evidence.

- Grants the respondent the opportunity to obtain witnesses
and other evidence and the right to present and examine
evidence.

Allows the Board or any other party to take oral or
written depositions.

Provides for the various rules regarding voting, and
rulings, records of the board proceedings, the action
of the discharge authority and the type and character
of administrative discharges (including the grounds for
award).

Provides for an honorable or general discharge for the
.convenience of the Government.

Provides the machinery and system necessary for the review
of administrative discharge action.

Other proposed amendments to the Uniform Code of Military Justice
in the present Congress are as follows:

S. 1481. Mr. Inouye; 3/11/69 (Arm. Serv.).

Revises article 85 of the Uniform Code of Military
Justice (10 U.S.C. 885) relating to the offense of desertion
from the armed forces of the United States. Under the bill,
any person who "without authority goes to, or remains in,
any foreign country, and while in such foreign country requests,
or applies for, or accepts any type of asylum or residence
permit from such country, or any governmental agency thereof,"
shall be guilty of the offense of desertion.

H R. 666. Mr. Kastenmeier; 1/3/69 (Jud.).

Abolishes the death penalty under all laws of. the
United States and the District of Columbia, including
the Uniform Code of Military Justice, and authorized the

imposition of life imprisonment in lieu thereof. 4

t .
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H.R. 9027. Mr. Diggs; 3/17/69 (Jud.).

Same as H.R. 666.

H.R. 9126. Mr. Jacobs; 3/18/69 (Jud.).

Abolishes the death penalty under all laws of
the United States, and the District of Columbia,
the Commonwealth of Puerto Rico, or any territory
or possession of the United States and authorizes
the imposition of life imprisonment in lieu thereof.
Directs the Attorney General to transmit to Congress
his recommendations for amendment of all laws
prescribing the sentence of death with a view to

their reduction to life imprisonment.
Provides that no unexecuted death sentence

shall be carried out after enactment of this Act.

H.R. 10589. Mr. Farbstein; 4/28/69 (Arm. Serv.).

Provides under the Uniform Code of Military Justice
that no charge alleging an offense punishable by death

may be referred for trial until approved by the Secretary
concerned. Provides that a person who fails to obey
orders, without using force, is not guilty of mutiny.
[Adds 10 U.S.C. 834(a), 894(c)].,-

H.R. 12226. Mr. Rivers; 6/17/69 (Arm. Serv.).

Companion bill of S. 1481 above.
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