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AMENDMENT IN THE AREA OF DOMESTIC RELATIONS

Introduction

This report undertakes to consider the poc51ble legal effects
of the proposed "Equal R1ghts" Amendment in the general area of domestic
relations--e.g. divorce, separatidn, alzmony._support cnstody of minor
children and related matters. f“”

It does not purport to include such aspects of the over-all
problem as equal employment opportunity, contractual capacity. Ege of
majority for marriage and other purposes, each one of which could also
give rise to a variety of conflicting ooinions. |

By way of general background, part1cular1y as reflectlng the
views of some authorities who believe that the proposed Amendment would

create more problems than it might solve. we have appended (1) pertinent

'excerpts from a recent work, Women and the Law (Un1vers1ty of New Mexico

Press, Alburquerque 1969), by Professor Leo Kanowitz of the University

i : - of New Mex1co School of Law, who has written extensively on this subJect.

as 1trappeared in the Cong53551ona1 Record (96 Cong. Rec. B65 (1950))

A

l ; (2) the statement by Professor Paul Freund of the Harvard Law School
l on the occasion of the‘Congréssionai'debate on the subject in 1950 and

(3) remarks at the same time by Senators Lehman and Russell (96 Cong.. Rec.

861, et seq. (1950)),
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.So far és we can ascértain. no_definitive legal analysi. has.,‘
'ev?r been wndertaken which PUrports to examine in detai) any of the
ramifications of these.problems: and sjncé no state has adopted a
Constitutional amehdment of similar pﬁrpoﬁe. no court decisign pfeéedeﬁts
exist which might provide some basis for prediction. This report there-
fore can do no more than to express our views, in the form of what we

believe is at best only reasonable speculation, as to some of the more

significant aspects of domestic relations law, statﬁtory and case law,

which might be subject to reevaluation in the light of a possible

"Equal Rights" Amendment.

I. "Brief History of the Proposed Amendment

‘The first propesed "Equal Rights" Amendment was introduced
in Congress in 1923. Similar resolutions have been introduced in every
Congress since then. Its earlier versions read:

Men and Women shall have equal rights through-
out the United States:and every place subject to its
Jurisdiction. Congress shall have the power to en-
force this article by appropriate legislation.

The current wording (essentially the same used since the Amendment was
rewritten in the Senate Judiciary Subcommittee in 1943) is:

Equality of rights under the law shall not be
? denied or abridged by the United States or by any
- State on account of sex, Congress and the several
States shall have power, within their respective
Jurisdictions, to enforce this article by appropriate
legislation. : :
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The only othét substantial change in language appeared in
the so-called-"Hayden Améndment" which was added by the Senate in
- 1953, ' The Hayden Amendment sought to preserve to women any beneflts
then existing in the law through the insertion of the follow1ng
sentence:
The brovisions of this article shall not be

construed to impair any rights, benefits, or

exemptions now or hereafter conferred by law upon

persons of the female sex.

Activity on the proposal has been sporadic, It was reported
favorably by three subcommittees between 1924 and 1938, but was not
repofted cut of a full committee untii 1938, The proposal has been
reported to the Senate ten times and te the House two times since 1938,
The Senate passed the proposal on two nqcasions;-January 25, 1950
and July 16, 1953. (96 Cong. Rec. 872; 99 Cong. Rec. 8974). The House
has never passed any such proposal. Since the passage of the Amend-.
ment by the Senate in 1953, there has been little action on it.

Support for the Amendment has generally come from those who

believe that women will benefit in economic status in the areas of

employment and of property rights. The basis of opposition has generally_

been that adoption of the Amendment would at the very least create
confusion in a number of areas of the law, including that of labor,

property, and domestic relations, and perhaps eliminate all protective

legislation., Indeed, some of those who support the Amendment agree

it AR
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ithat.a result of its adoption would br tﬁé loss of certain pfi§i1éges
:undér;theolaW?I;Théir éupport'for tﬁejAmehdment5 howevor io'a desife
'foffthis'tosuit4;a goal'of real"‘equallty. w1th no pr1V11ege for or
  discrim1nat1oo against women. |

Two primary objections to the Amendment have boen-raiood by
~legal schotaré.' One voiced,by Professor Paul Freund of The Harvard

Law School and subsorlbed to by numerous other legal scholars is that
-the Amendment would;create a turmoil of 11t1gat10nb (96'Cong;-Rect 865j. 
"(i950)).',Aooording‘to him;?every;provision of law concerning women

'-7_would raise & constitutional issue which would have“to-be resolved in

- the courts. . e Lo T Gt

s Another ob;ect:on is reised by Professor Leo Kanow1tz of the‘
' ﬁniver31ty of New Mexico School of Law, who has'wr1tten-exteo51ve1y'on g
,thezlégal rights of women. Professor_Kanowitz-béliéves that adoptton:'
of the Amendment would not.sobstantialiy.change women’s constitutionall
'rights} ‘The KanOW1tz argumeﬁt is that women presently have the same |
'constitut1onal protection under the F1fth and Fourteenth Amendments
' that'they would hoye upon-adoptxon-of the Equal Rights Ameodment. Thﬁ' _;;
o cﬂrrént stotus‘of constitotiohal-Iaﬁ;regarding.the aoplication of7thé:[  -
Fifth and Fourteenth Amendments to women seems to be that’ there is a
valid ground for dlfferent tteatment of men-and women on a funct1onal

basis. In other words;,that since the b1olog1cal d1fferences betweeno

- men and women cannot be Iegislatéd'away, the application of any statute
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affected by the Amendment would have to tzke these differences into
account and ﬁhus it would not effect any change in the statuts of
women, |

Kanowi tz éxpresses his opinion of the activities of the
proponents of the Equal Rights Amendment thusly:

If adoption of the equal rights amendment would
have little impact upon existing constitutional law
doctrine in the area of sex discrimination, proponents
of equality of legal treatment for men and women will

~. = find that, as a tactical matter, their energies will
~be better spent in other activities directed toward

o ;rghiswgqa;. Women and the Law, Leo Kanowitz (1969),
p.-19%. T T

[P
ML

‘One othef preliminary observation of general relevance is

Vol vl - : . .

that although the Courts have heretofore sustained legislation of
i co. .

this kind particularly in the labor area, on the basis of a "reason-

able classification” ~> one which recognizes the general physical
Universlive o - o -

‘(functional) differences between the sexes as a class -- the proposed
L Ioolowie R R

Amendment might require the elimination of any such class-based dis-

£ e,

OI the [ -7 .. St . oL o
tinctions. Would it still be pemmissible to disregard the individual

Ticiis, Thz teew s . - R : _
capacities or characteristics of particular women? . The propoments

Cloz oo il o . y . .
reject the view, for example, that since most women cannot perfom
f!‘:' P

'heaiy'weiéﬁt—liffihd jobs, all women might therefore reasonably be

Clomoer o . - o : - . . . .
excluded from such employment. Considerations of this kind might

Figo oo oo L - ‘ -l-/
of course be pertinent in the area of domestic relations.
valid cvoo v oo :

- e Do I PSR -

;l/bit may be noted that in the regulations of the Equél_Empléyment_
Opportunity Commission issued pursuant to title VII of the Civil
~Rights Act of 1964 ("Guidelines on Discrimination Because of Sex"),

the Commission ruled that State laws such as those which forbid or ,'

limit the occupation of females as a class in certain occupations
(or in excess of prescribed hours, etec.) are in conflict with the

Act because they "do not take into Tc%ount the cagac'ties pref-
erences, and abllities of 1?d1v1dua d
nate rather than protect’ 29 C.F.R

LSRR e sl S THEI 1. RS .
SR S Mok ST LA T i . v Braw T iial. Lt

BTGy o dikera-
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II. The Possible Impact of the Amendment in the
- Area of Domestic Relations

‘Most of the.support-for the Amendment has been based ﬁpon
contentions of "discrimination” against women in respect of their
status and opportunities in the labor market; and the proposed Amend-
ment, it istaséerted. is intended primarily to eliminate these{dis—
advantagesf It should be noted, in this regard, that the future imple-
mentﬁtion of the "equal pay for equal work” provisions of the Fair Labor
Standards Act of 1938 (29 U.s.C. 206(d))aﬁd of the similar prohibition
against discrimination "because of ... sex" in the Civil Rights Act of
1964 (42 U.S.C. 2000(e)) is also calculated to alleviate these problems,

Reference is made at this time to these employment-related

" matters because so much of our general domestic relations law, statutory

and common law, has been and is still largely predicated upon what has -
been beliéved to be the relative disadvantageslof_women as wage earners.
And it.is at least arguable that to the extent that the Amendment may be
of substantial benefit to woméh. in this respect, a significant change
in éttitude, by legislatures and the courts, in relation to such'matters
as aliTony. dhild support, etc., might well develop. Theée possibilities
will be further explored hereafter, ‘

It seems desirable also to emphasize at this point that
while the Améndment is generaily thought of solely in terms of "equal

rights for women”, its scope is by no means so limited. The "equality
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of rights" so secured would also be ;vailable to men. "Discrimination"

-against men would also be proscrlbed. 5o that any law whrch operates

solely to the beneflt of women could be attacked by a man as uncon-
st1tut10nal and void., If, as has been contended the 1mp1ementat10n
of the proposed Amendment would require the wiping out of virtually
every facet of the,law which treats men and women differently with
Tegard to their legal rights and obligations, it would seem that its
greatest practical impact might be in the area of dOmestic_relations.
For‘it is here that men, it might be asserted, have beenr most often

"discriminated” against in favor of women or--stated otherwise--where _ |

~women as a class have been treated more favorably than men.

The lews in the several states vary widely in such matters.
It seemed to us sufficient, for present purposes at least, to take a
sampling of some of the more significant and typical aspects of these
matters in a representative number of states, those which should re-
flect-a reasonably good cross-section. The states so selected were:
Alabama, Alaska, California‘ Colorado, District of Columbie. Hawaii,
Iliinois. Massachusette. Neveda, New York, Pennsylvania, and Texas.
~ To provide concrete illustrations, we. have appended to this
report excerpts from the statutes of each of these states dealing with
the indicated areas of domestic relations of law (divorce, separation,

alimony, custody, etc.) and have underlined those provisions which

reflect a difference in treatment as between men and women,
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The f0110w1ng undertakes to indicate briefly and in summary

fashxon the poss1b1e impact of the prc .osed Amendment on only some

of these matters, emphasizing again that all that can fairly be done-

at this time, in this as yet completely uncharted field, is to 1ndu1ge

in pure speculat1on as to what some courts might conceivably do in the

light of any such Amendment.
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1. Divorce .

Two widely—repognized grounds for diverce may feel the
greatest effect of the Equal Rights Amendment: that granting the
wifé,a divorce for the husband's failure tﬁ provide support, ahd
that granting the husband a diverce for the wife's desertion, arising
from her refusal to accompany the husbanq when he exercises his common
law or Statutory right as head bf the household to change the family
domicile. |

Of the 12 states surveyed, five specified as a groghd for
divorce the failure of the husband to provide the wife with the |
' reasonable necessitiqs of life, over a statutory period of time -
- ranging from 60 days in Hawaii to two years in Alabama. While these
Statutes stipulate that the husband either "have the ability to do so,“n
or be "in good bodily health,”™ or be "of sufficient ability;" none
provides.fof any consideration of the corresponding ability of the -
wife to contribute to her own support. The amendment may require
changes in the traditional roles of the husband as breadwinmer and
the wife as heuseholder, but the manner in which it ﬁill do this
leaves room for speculation, Any of several results may occur,

First, failure to support may disappear as a ground for divorce.
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:E If the duty to support remains V1ab1e in domest1c relations lai. 1t
may . at least spread to both. spouses equally. and as a result the
'courts will have to consider in each case the relatlve ability of
~each Spouse to contrlbute h1s or her income to the support of the
family. Thus, the duty to support may evolve into the duty to-
contribute.'and failure of either-spouse to contiibuterto a,réasbﬁw:
able extent of h:s or her ab111ty will elther d1rect1y provide grounds
_for dlvorce to the other _spouse, or result in a “constructlve desertxon,"
wh1ch-wou1d-accomp11sh the same effect 1nd1rect1y.
R - The other arearof divorbe'grdunds which méy feel'the m0st
effect of the Equal Rights Amendment is that whféﬁ5€%g¥§é§3fr§m thé
husband's now generally aéknowledged rdle as head of the houSehold;
In California!'his,fole is expreséed by siatutg;in Alaska;fCoIorado.'
. and the District of Coiumbia. it is reflected by,cdurt decisions.
Because the hushénd is head of thefhousehold, he'hés the right to
_chooée and éhange the maiital‘domicilé. and refusal of the wife,
1'ﬁithout reaﬁonable'grbunds. to accompany the husband makes her guilty
of desertion. The courts may take either of two disiinct tacks in
- déaling.with this proﬁlem1l First, they may overturn-the'casé§ and -
stathtes recbgniziné_the husband as heéd of-ihe ﬁbusehold.'and theréby-"
allocate the role in each marr1age b2 fore them. or second. they may

do away ent1re1y with the concept of head of the household In either




LRS-11

case, the courts may become involved in new considerations of un-
Precedented complexity. In the one instance, the courts w:ll have
to decide. on the hasxs of such considerations as comparat1ve income
and family responsibility, which spouse actually deserves the title
of head of the household. In the other instance, the coﬁrts will
have to assess the same considerations to determine who is deserting
whom when one spouse désires to move the family domicile in pursuit
of a dlfferent or better job, or a more healthful climate, and the
other spouse refuses to move because of his or her own Job OT own

health.
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2. Alimony
Since alimony for a husband is not grounded in common

law, statutory aﬁthority is.necéssary to'award alimony to the husband,
Of the twelve states examined, Alaska. Ca11fornla. 1111n015, and
Massachusetts specifically ullow alimony to be pa1d to e1ther the
wife or'the husband. Colorade's alimony statute does not mention
for whom alimony is authorized but simply allows the divorce court to
grant "alimény." It is questionable whether, under the present law,
this'wording'WOuld belsufficient to allow alimony for the husband.
Thé case law of Colorado does not indicate that husbands have been
~ granted alimony ﬁnde: the statute., Of the remaining seven states,
Alagama. District of Columbia, Hawaii, Nevada, New Ybrk, and Pennsylvania
specifically allow alimony for the wife. .Texas provides no'alimony for
either.

.Temporary alimony is treated somewhat differently in that
some states which allow permanent alimony for either party (Alaska
' a#d Mgssachusetts) allow temporary alimony only for the wife; Temporary
alimonj (or temporary "support")‘and.in somé instances, suit expenses
- are specifically allowed either spbuse in California, Illinois,
Pennsylvania, and Texas. The remaining states grant temporary alimony

and expenses solely to the wife. (Colorado's statute is unclear af to

whether it applies to the wife only.)
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An equal rights amendment may have the effect of invali-
dating the provision of any law that granted alimony or temporary
alimony only to the wife. As a practical matter, the trial court

would still have to examine factors of need and financial status

of the parties but thé husband could at least seek alimony.

A

Rt TR R
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3. Support'of the Spouse

- The general duty of support (arising out of the common
law duty of support) is expressed by statute in a number of states,
It should be remembered that the duty to support the husband did not
_ exist at common law, so for the duty to exist, it must be based on
statutory authority,
California, Nevada, New York, and Texaé'have statutes
creating for the wife a general duty of support uf the husband. All
of these statutes contaiu a difference in wording between the expression
of the husband’'s duty to support the wife and the wife's duty to support
the husband. The ptovisious creating tBe_wife's duty are Iimited'by
the condition that the wife's duty arises when the husband is unable
to support himself, No such condition is expressed with regard to the
husband's duty to support the wife,
The effect of the adoption of an equal rights amendment may
_ be to create a duty of support of the husband whether statutorlly
'expressed or not and to place men and women on an equal footlng as to

-actions based on that duty.
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4, Child Support

The duty of child support exists in both parents as
does the right of parents to custody. How these duties and rights
hkave beeﬂ applied is a different matter. Either parent has a right |
by statute to the custody of a child in all of the states examined.
However, since the law of child custody has evolved around the
. prinéiple_of the paramount welfare of the child, the trial courts
hayé the discretion to decide what constitutes the best interest of
the child.‘ In a dispute over custody; the mother's claim will
generallf prevail over the father's. This state of the law is
reflected .in the case law of suCh’states as Alabama, Alaska, Illinois,
New York, Pennsylvania. and Texas.

Custody would perhaps be affected very little if at all by
the adoption of an equal rights amendment. So much discretion in such
matters resides in the trial court that the only apparent changé might

be the elimination of any presumption in favor of the mother.
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Tit. 34

§ 23. (7409) (3795) (1487) (2324) (2687) (2353) (1_963) To ei-
ther party in case of cruelty; to wife in. y of. e L
favor of either party to the marriage: when the other has committed actual

. violence on his or her person, attended with danger to life or health, or

when from his or her conduct there }s reasonable apprehension of such vio-

lence. In favor of the wife w

arate and apart from the. bed and board of the husband for two years anci
mt'lﬁt‘ support from him for eding the filing of the
bill; and she has bona fide resided in this state during said period. 51919,.

)

Sec. 09.55.110. Grounds for divorce. A divorce may be
granted for any of the following grounds:

(1) impotency existing at the time of the marriage and
continuing at the commencement of the action;

(2) adultery;

(3) conviction of a felony; .

(4) wilful desertion for a period of one year;

(5) either (A) cruel and inhuman treatment calculated to
impair health or endanger life, or (B) persoral indignities

rendering life burdensome, or (C) incompatibility of tempera-
ment; ' ' '

- (6) habitual gross drunkenness contracted since marriage
and continuing for one year prior to the commencement of th:
action; - : '

(7) wilful neglect of the husband for a period of 12 months.

Lo provide for his wife the common necessities of life, he_

baving the ability to do so, or his failure to do_so by reason
of idleness, profligacy, or dissipation: '

oL s i
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Alaska cont'd.

(8) incurable mental illness wher the spouse has been confined
to an institution for a period of at least 18 months immediately .
preceding the commencement of the action; the status as to the
support and maintenance of the mentally ill ‘person is not altered
in any way by the granting of the divorce;
~ (9) addiction of either party, subsegquent to the marriage, to
the habitual use of opium, morphine, cocaine, or & similar drug.
(§ 12.05 ch 101 SLA 1962) ‘

Husband must provide homo and -
wife must reside there~It is elemen. .
tary that the duty devolves upon the
husband to_provide and furnish the’

- home, and that jt is the duty of tha
wife_to_occupy the home gnd fo.res

side there unless the -husband “acs.
- qujgsc

¢lsewhere _or unless her husbnnd'
mistreatment justifies her in leaving
snd rempiping. away {rom the home,
"EDis t,_Elhu. 8 Alasks 373.

California:

Supp. §4506

§ 4506. Grounds for diveres : |
: 4 A court may deeree a dissolution of the marriage or legul scparation on elther of
S s the following grounds, which shail be pleaded generally:
- - (1) Trreconcilable differences, which have cxused the Immed!ame breakdown d
' the marringe. 7

“ - (2) Incurahle innanity.
{Added by Btata.mﬂﬂ c. 1608, p. — § B, opemlve Jan. 1, 1970.)

" Colorado:

'46-1-1. Grounds for divorce.—(1) (a) Any marriage may be dis-
solved and divorce granted for any one or more of the reasons set forth

in this section and for no other cause:
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Colorado cont'd.

. (b) That the spouse from whom the divorce is sought
~was impotent at the time of the marriage, or became
impotent through immoral conduct committed after marriage;

(c) That the spouse from whom a divorce is sought has

. committed adultery since the marriage; -
(d) That the spouse from whom a divorce is sought has
wilfully deserted the other spouse, without reasonable
cause, for a period of one year, or more, immediately
preceding the beginning of the action for divorce;
(e) That the spouse from whom a divorce is sought has
been extremely and repeatedly cruel toward the other spouse;
- and such cruelty may consist of the infliction of mental

9 . suffering or bodily violence; _ :
T _ ‘ (£f) That the husband, being in good bodily health, has
A failed to make reasonsbie provisions for the support of his

L : - family for a period of one year, OF more, next prior to the

beginning of the action for divorce;
e . (g) That the spouse from whom a divorce is sought has

N ~ been an habitual drunkard or drug addict for a period of

T one year or more, next prior to the beginning of the action
for divorce; : _

() That the spouse from whom a divorce is sought, hes been con- .
victed of a felony in a court of record in any state, territory, federal dis- -
trict, or United States possession since marriage; '

That one spouse has been adjudicated an insane, mentally ill, or

- . mentally deficient person, or a mental incompetent, not leas than three

years prior to the commencement of the action and has not, prior to the -

-entry of decree of divorce, been adjudicated restored to reason or ¢ome-
tency. No husband who secures a divorce on such ground, however, shall
Bg relieved thereby from the duty of the support of the wife from whom:
e&%f unless she has sufficient property or means to support

) d
- R

“he ig thus divorce
herself; —

. . ' consecutive years, or more, next prior to the commencement ‘of the action
' for divorce, by force of decree of a court of record in any state, territory, -
or United States possession or district, . L
(2) A divorce shall not in anywise affect the legitimacy of any child of
- & marriage, nor its right to inherit the property of its father or mother.

Source: L. 17, p. 178, § 1; C. L. § 5593; L. 29, p. 827, §1; CSA, C. 56,7
§§1, 2; CRS 53, § 46-1-1; L. <8, p. 220, § 2. . :

A wife loceted and employed in Penn-
sylvaniz, who repeatedly refused over a

- meries of years to accompany her husband,
& military serviceman engaged for several
years in various states, who had finally de-
termined to live in Colorado where he was

e f‘:‘{‘} - _ ' so employed, is guilty of desertion. Mul-

hollen v. Muihollen (1961) 145 C. 479, 358
P.2d 887, '

" 713)  "That the parties have lived separate and apart for a period of three
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District of Columbia:‘

§ 16-904. Grounds for divorce, Jegel separation and
annulment

{a) A divorce from the bond of marriage or a le-
gal separation from bed and board may be granted
for adultery, actual or constructive desertion for
one year, voluntery separation from bed and board
for one year without cohabitation, or final conviction
of & felony and sentence for not less than two years
to a penal institution which is served in whole or in
part. A legal separation from bed gnd board also
may be granted for cruelty.

(b) A judgment of legal separation from bed and
board may be enlarged into e judgment of divorce
from the bond of mnarriage upon application of the
innocent party, a copy of which shall be duly served
upon the adverse party, after the scparation of the
parties has been continuous for one year next before
the making of the application.

(¢) Marriage contracts may be declored vold in
the following cases:

First, Where such marrlage was contiucled while
either of the partlés thereto had a former wife or

" husband Uving, unless the former marriage had been
lawtully dissolved.

Second. Where such marriage was coniracted
during the lunacy of either party (unless there has
been voluniery cohabitation ‘after the discovery of
the lunacy).

Third. Where such marriage was procured by
fraud or coerclon,

Fourth.. Where either party was matrimonially -
incapacitated at the time of marriage and has con-
tinued so.

Fiith. Where elther of the parties had not arrived
at the age of legal consent to the contract of mare
riage (unless there has been voluntary cohabitation
after coming to legal age), but in such ceses only at
the sult of the party not capable of consenting.
(Dec. 23, 1883, 77 Stat, 560, Pub. L. 88241, § 1, efl.

Jan. 1, 1884; Bept. 29, 1935, 70 Stat. 888, Pub. L.
85-217, 8 2.» '

Husband has right to choose
domicile; unjustified refusal of
wife to follow is desertion,
grounds for divorce. Snyder v.
Snyder, 134 A 2d 387, D.C. Mun.
App. (1957).
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§580-41 Grounds for divorce. Divorces from the bond of matri-

mony shall be granted for the causes hereinafter set forth and no other:.

(1) For adultery in either party;

(2) For wilful and utter desertion for the term of six months; .

(3) When either party is sentenced to imprisonment for life or for
seven years or more; and afier divorce for such cause no
pardon granted to a parly so sentenced shall affect the di-
vorce; .

(4) For insanity of either party, where the same has existed for

~_three years or more next preceding the filing of the complaint;

(5) For extreme cruelty;

(6) For habitual drunkenness or the habitual exccsswe use of op-
ium, morphine, or any other like drug, commucd for a period
of not less than one year;

(7) When one party to the marriage, whether mtent:onally, studied-
ly. wilfully, deliberately, or not, inflicts grievous mental suffer-
mg vpon the other, continued over a course of not less than’

* sixty days, as to render the life of the other by gme and
intolerable and their further living’ togcthcr msupport ie;

(8) When_the husband, being of sufficient ability to provide suitable
"maintenance for his wile, neglects or refuses to do so for a -

- continuous period of not less than sixty days; :
(9) .Upon application of either party, when the parties have lived
_ separate and apart under a decree of sepuration from bed and
- . board entered by uny court of competent jurisdiction, the
term of scparation has expired, and no reconciliation has been

- effected;
(!0) Upon the application of ellher party, when the parties have
: lived separate and apart under a decree of separate mainte-
“nance entered by any court of competent jurisdiction for a
period of more than two years, and no reconciliation has been

" effected.
© (M) Upon the application of either party, when the parties have
lived separate and apart for a continuous period of more than
t- - three years immediately preceding the application, there is no
. reasonable likelihood that cohabitation will be resumed, and
. the court is satisfied that, in the particular circumstances of -
~.the case, it would not be harsh and oppressive to the defen-
dant or contrary to the public interest to grant a divorce on
this ground on the complaint of the plaintiff. :

If the party applying for divorce docs not insist upon- a divorce

from thc bond of matrimony, a divorce only from bed and board shall
be granted, and the relations of the parties after such divorce shall be
regulated by the laws concerning separation. {L 1870, ¢ 16, §1: am L

1903, ¢ 22, §2; am L 1909, ¢ 25, §t; am L 1915, ¢ 56, §t and ¢ 192, .

§1: am L 1919, ¢ 10, §1; RL 1925, §2965; am L 1931, c 196, §1: RL-
1935, §4460;, am L 1935, ¢ 27, §1; RL 1945, §12210; am L 1949, ¢
53, §29 and c 174, §1; am L 1951, ¢ 287, §1; RL 1955, §324-20; am.
L 1957, ¢ 72, §82; am L 1965, c 52, § 3; am L 1966, ¢ 22, §6; am L
1967, ¢ 76, §1]
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New York:

Sy et
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Dom. Rel.

§ 200. Action for separation .
An action may be maintnined by a hushand or wife against the other

' Enrty to the marriage to procure & judgment separating the parties from
e

d and board, forever, or for a lmited time, for any of the following
causes: -

1. The cruel and inhnman treatment of the plaintiff by the defendant
mich that the conduct of the defendant so endangers the physical or
mental well being of the plaintiff as renders it unsafe or improper for

- the plaintiff to cohabit with the defendent.

2. Tho abandonment of tho plaintiff by ths defendant,

3. Where the wife is laintiff, the neglect or refussl of the defendant
to provide for her.

4. The commission of an act of adultery by the defendant; except
where such offense is committed by the procurcment or with the con-
nivance of the plaintiff or where there is voluntary cohabitation of the
perties with the knowledge of the offense or where action was not com-
menced within five years after the discovery by the plaintiff of the
offense charged or where the plaintif{ has also been guilty of adultery
under such circumstances that the defendant would havo been entitled,
if innocent, to a divorce, provided that adultery” for the purposes of
this subdivision is hereby defined as the commission of an act of sexual
or_devinte sexual intercourse, voluntarily performed by the defendant,
with a person other than tho pleintiff after the marriage of pleintiff
and defendant. Devinte sexusl interconrse includes, but not limited to,
sexnel conduct as defined in subdivision two of Section 130.00 and sub-
division three of Section 130.20 of the penal law.

" 5. The confinement of the defendant in prison for a period of
or more consecutive years after the marriage of plaintiff and de-
fendant. : Ny

As smended L.1966, c. 254, § 5; L.196€8, o. 702, eff. June 16, 1968,

Pennsylvania:

Ch. 23

§ 11. Grounds for Divorce from Bed and Board

Upon complaint, and due proof thercof, it shall be lawful for a
wife to obtain a_divorce from bed and board, whenever it shall be
judged, in the manner hereinafter provided in cases of divorce, that

. herhusband has:

(a) Iv_IaI_iciou.sly abandoned his family; or

(b) Maliciously turned her out of doors or

(¢) By cruel and barbarous treatment endangered her life; or
(d) Offered such indignities to her person as to render her con-

‘dition intolerable and life burdensome; or

(¢) Committed adultery. 1929, May 2, P.L. 1237, § 11.
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Aiimony

Alabama:

Ch, 34

§ 30. (7417) (3803) (1495) (2331) (2694).(2360) (1970) Allowance ..

to wife pending suit.—-Pendin _a_suit for divorce, the court may make -
an allowance Tor the support of the wife out of the estate of the hus-
band, suitable to his estate and the condition in life of the parties for a

period of time not longer than. necessary for the prosecution of her bill for =

divorce. (1939, p. 52)) -

_§ 31, (7418) (3804) (1496) (2332) (2695) (2361) (1971) Allow- -

ance to wife on decree of divorce.—1f the wife bas 0o separate S

- or 1 3t Tie msufficient Tor her maintenance, the Jjudge, upon. granting a di-

----- [y n

ned But of the .
estate of the hushand, taking into consideration the value thereof and the
condition of his familv. (1933, Ex. Sess., p. 119.) ' _ '

§ 32. (7419) (3805) (1497) (2333) (2696) (2362) (1972) Allow-
anoc when decree in favor of wife.~If the divorce is i of the wife_
for Theé nnsconduct of the hushand, the judge trying the cnse shall have
the right to niake an allowance to the wife out of the hushand's cstate,
or not make her an alldwance as the circumstances of the case may justify,

.and if an allowance is made it must be as liberal as the estate of the hus-

band. will permit, regard being had to the condition of his family and to
all the circumstances_of the case. (1933, Ex. Sess, p. 118.)

§ 33. (7420) (3806) (1498) (2334) (2697) (2363) (1973) Allow- -

Py

ance when against wife.—If in favor of the husband for the misconduct
of "the wile, if the judge in his discretion deems the wife enbiled to an
aliowarice, the allowance must be regulated by the ability of the husband
and the nafure of the misconduct of the wife. . (1933, Ex. Sess., p. 119))

Alaska:

Sec. 09.55.200, Orders during action. (a) During the pendency

~of the action, the court may provide by order

(1) that the husband pay an amount of money as may_ be
necessary to enable the wife to prosecute or defend the action; .




Alaska cont'd.

(2) for the care, custody, and maintenance of the minor chil-
dren of the marriage during the pendency of the action;

(3) for the freedom of the _wife from the control of the hus
band during the pendency of the action.

(b) The court may restrain either or both parties from dis
posing of the property of either party during the pendency of the
action. (§ 12.13 ch 101 SLA 1962)

Sec. 09.55.210. Judgment. In a judgment in an action for di- -

vorce or action declaring a marriage void or at any time after
judgment, the court may provide o

(1) for the care and custody of the minor children of the mar-
riage as it considers just and proper, having due regard to the

age and sex of the children, and, unless otherwise manifestly im-. '*

proper, giving the preference to the party not in fault; L

(2) for the payment from the party in fault, niot sfféwed the
care and custody of the children, an amount of money, in gross or
fnstallments, as may be just and proper for that party to con-
tribute toward the nurture and education of the children;

(3) for the recovery from the party in fault an amount of
money, in gross or in installments, as may be just and proper for
the party to contribute to the maintenance of the other:

(4) for the delivery to the wife of her personal property in the .
possession or control of the husband at the time of giving the

judgment ;
(6) for the appointment of one or more trustees to collect, re- .

ecive, expend, manage, or INvest, In the manner the court directs,

any sum of money adjudged for the maintenance of the wife or

the nurture and education of minor children committed to her

care and custody;
T6) for the division between the parties of their joint prop-

- erty or the separate property of each, in the manner as may be

just, and without regard as to which of the parties is the owner -
of the property; and to accomplish this end the judgment may
require one of the parties to assign, deliver, or convey any of his
or her real or personal property to .he other party; .
(7) to change the name of the wife. (§ 12.14 ch 101 SLA
1962) ' :
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California:

§ 4516. Alimeny pendenia tite; modification: revocation )

During the pendency of any proceeding under Title 3 (commencing with Sectlon
400) or Title 4 (commencing with Section 4600) of this part, the superior court may
arder the husband or wife, or father or mother, as the case may be, to pay any
amount that Is necessary for the support and maintenance of the wife or husband
and for the support, maintenance, and education of the children, as the case may be.
An orider made pursuant to this scction shall not prefudice the rights of the par-
.ties ar childrem with respect to any subsequent order which may be made, :Any
such order may he ‘moditicd or revoked at any €lme except a3 to any amount that
may have acerued prior to the date of fillng of the notice of motion or order to
show cause to modify or revoke. : C '
‘(Added hy Stata 1969, c, 1608, p. — § 8, operative Jan. 1, 1970.)

Annulment, simiinr provislon, ses § §455. . Daerivation: F on 137.3.
Operative date and application of'ﬁtnu. ormer section 131.3.,
1969, cc. 1808, 1609, pp. —, see note under :

sectjon 25,

Colorado:

$46-1-5. Allmony—custedy of children—property diviston (1) (8)
At all times after the filing of a complaint, whether before or aftsr the
issuance of a divorce decree, the court may make such orders, if any, as
the circumstances of the case may warrant for: '

{b) Custody of minor children;

(c) Care and support of children dependent upon the parent or parents

for support; :
(d) Alimony; .
(e) Suit money, court costs, and attorney fees; and

~ (£) Any other matters (except division of property) in eontrovérsy

between the parties. , _ ,

(2) At the time of the issuance of & divorce decree, or at some reason-
able time thereafter as may be set by the court at the time of the fasuance
of aaid divorce decree, on application of either v, the court may make
such orders, if any, as the circumstances of the case may warrant rela-
tigrle to division of property, in such proportions as may be fair and equit-
able, '

(8) The court shall have the power to require security to be given to'
insure enforcement of its orders, in addition to other methods of enforcing
eourtdorders now or hereafter prescribed by statute or by rules of civil
procedure. _

(4) The court shall retain jurisdiction of the action for the purpose of

such later revisions of its orders pertaining to subsections (1) (b}, (1) (c),

(1)(d), (1)(e), (1) (f), and subsection (3) of this section as chan

circun.stances may require, and for the purpose of hearing any matter§ :

recited in subsections (1), (2) and (38) of this section which it was unable
to determine at earlier hearings for lack of personal jurisdiction over cne
of the parties, or for lack of knowledge or information, or because of
fraud, misrepresentation, or concealment. :

Tl
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Colorado cont'd.

-

(5) -The'femarriage of a party entitled to alimony, though such mar-
riage be void or voidable, shall relieve the other party from further pay-

ments of said alimony; but nothing in this section shall preciude the par- :

ties from providing otherwise by written agreement or stipulation.

(6) Any written agreement or stipulation by the parties as to any of

the above matters, when incorporated in an order or decree or. when filed

in the action and referred to and approved and adopted in any order or de- ‘

. cree, shall become a part of such order or decree.

District of Columbia:

118811, Alimony pendente iy auit money; snforcs-
ment} euntody of chitdren
During the pendency of an action for divoree, or
an actlon by the husband to doclars the marriege
uill énd yoid, where the nullliy s denied by the
Wife, i court may: ' :

(1) require the hushand to pay alimony to the
‘wite for the mainienance of herself and thetr
minor chilldren commlitted to her care, and_suit
-money, including counsel fees, to_enable her to
conduct her ease, whether she Is the plaintift

. or the defendant, and enforce any order relating
' thereto by attachment and imprisonment for dis-
obedienics; 0 T
" enjoin_any dlsposition of the husband's
property to avoid the collection of the allowances
" so required;

(3) if the husband fails or refuses to pay the
alimony or suit money, sequestrate his property
and apply the income thereof to such objects; and

(1) determine who shall have the care and cus-
tody of infant children pending the proceedings.

* (Dec, 23, 1583, T1 Blat. 561, Pub. L. 83-241, § 1, efl.
Jan. 1, 1884.)

§16-912, Permancent alimony; enforcement; relention

_of dower )
When a divorce Is arented to the wife, the court
may deeree hing permanent alimony auMcient for her

mijport and Lhal ni_any minet eblidven whom the .
eoTITL BasTuTin T ey care, and arctire aned enfores Lthe
payment of the alimony In tha manner presortbed hy-
arcllon 18-017, and may, if it seema appropriale, ro-
tain Lo the wife her right of dower In the huaband's
- _eatale] and the court may, In aimilar circuimatanees,
relain to Ma huabaneg hia vght of dowet In the wite's
eatals,  (no, 23, 1083, 17 Alat, 302, Pub, L, 88241,
IY, eff. Jan. 1, 1884 )
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District of Columbia cont'd,

§ 15-913. Alimeny when divorce is granted on hushand’s
application
When 8 divorce Is granted on the spplication of
the husband, the court may require him to pay ali-
mony to the wife, If it seems just and proper. (Dec.
23, 1063, T7 8tal. 562, Pub. L. 88-341, § 1, eff. Jan. 1,
1064.)

Hawaii:

§580-9 Temporary support, etc. After the filing of a complaint for
divorce or separalion thé judge may make such orders relative to the
personal liberty and support of the wife pending the compiaint as_he
may egm fair and reasonable and may enforce the orders. by summary
process. The judge may also compel the husband to. advance reason-
able amounts for the compensation of witnesses and GUhcF expenses of
the trial, including attorncy's fecs, o be incurred by the wife and may
from fiine to time amend and revise the orders. {L 1870, ¢ 16, $10; L

- §580-24 Allowance for woman and family, - Every woman who is
deceived ‘nto contracting an illegal marriage With @ man having another
wife liviny, under the beliel that he was an unmarried man, shall be
entitled 1o a jiist_allowance Tor the support of herself and family out of
his prope-ty, which she may obtain at any time after action com-
menced upon application 16 any “circuit judge having jurisdiction;
provided, tiat the allowance shall not exceed one-third of his real and
personal es ate. In addition to the allowance, the judge may also com-
pel the defindant to advance reasonable amounts for the compensation
of witnesses and other reasonable expenses of trial to be incurred by
the plaintiff. [CC 1859, §1316; am L 1903, ¢ 22, §3; am L 1919, ¢ 43,
§1; RL 1925, §2958; RI. 1935, §4453; RL 1945, §12204; RL 1955,
§324-4; am .. 1966, c 22, §6] ' _

§580-50 Alimony upon divorce after living separate and apart.
Where separaion from bed and board or separate maintenance was
decreeduporr Tshowing by the wile that the husband was at fault, the
circuit judge s tting in divorce may, in his discretion, even if divorce
proc¢eedings ar* brought by the husband, decree the payment to the
‘wife of alimony [L 1965, ¢ 52, §4: Supp, §324-37.5]
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Hawaii cont'd,

.

. $580.74 Support of wife and children. Upon decreeing a separa-
tion, the judge mny make such further decree for the support and
muintenunce of the wife and her childrea, by the hushund, or out of his
propertysuw Ty nppent just and proper, JC TRSY, §1338; am L

FRYY,"C22, ¥27 R1. 1928, HOHY, RE. 1938, Bht80; R1. 1945, §1223%:

(RL 1955, $324-63|

Illinois:
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Ch. 40

§ 1¢6. Temporary slimony-—8ait -money~-Attornex’s feote—Enforcement
In all cases of divorce the court at any time after service of summons and
Proper notice to the husband or wife may reqiiire the husband to pay to the
- wife or pay into the court for her use or may require the wife to pay to the
busband or pay into the eourt for his use durlug the pendency of the sult -
such sum or sums of money as may enable her or him to maintaln or defend
the suit; and in every sult for a divorce the wife or the husband when it Is
- Just and equitable, shall be entitled to alimony during the pendency.of the
sult, provided that no order or decree for allmony ‘shall be entered until the
court hae determined from evidemce the conditlon in life of the parties and
their elrcumstances. The court may, In its discretlon reserve the question
of the allowance of attorney’s fces and suit money untll the final bearlng of
the case and may then make such order with reference thereto an may scem -
Just and equitable, regardless of the disposition of the case. Iw case of ap-

peal by the husband or wife, the court in which the decree or order Is ren- . .

dered may grant and-enforee the payment -of such ‘moncy for her or his de-
fense and such equitable slimony during the pendency of the appeal as to auch

Ings in which elther spouse petitions for allmoeny during the pendency of the
suit, or for attorney’s fees or suit money before the ease has been flnally
adjudicated, and a complaint or ecounter-claim has been filed In such divorce
sult by the party not so petitioning, making chavges which, It sustained by
proof, would entitle the respondent to such petition for allmony to a decree
of divorce, the court shall have discretion to allow such temporety alimony
or attorney's fecs or suit money, but upon application of the respondent shall
conduct forthwith a preliminary hearing to ascertain whoether It is probable
that the respondent cun sustaln such charges:; and If the court finds that it
is probable that the respondent ean sustsin such churges, thea such temporary
alimony or attorney's'fees or sult moncy may, within the discretion of the
court, be grunted or denled, or reserved until the final hearing of the case. )

In all actions for divorce in which the court grants to the wife or husband,
as the case may be, attorney’s fees In the prosecutlon or defense of the action,
as the case may be, such fees may, In the discretlon of the court, be made -
payable in whole or in part, to the attorney cntitled thereto, and judgment
may be entered and execution levied accordingly,

Whoever wilfully refuses to comply with the court’s order to pay alimony
during the pendency of the suit or attorney’s fues and sult money, may be de-
clared by the court in contemnpt of the court and punished therefor, provided,
that no allmony shall secrue during the perlod in which a party Is imprisoned
for fullure to comply with the court’s order. As amended 1945, Aug. 24, Laws
1665, p. 3466, § 1. _

court shall seem reasonabie and proper. Provided, that in divorce. proceed~ -
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Illinois cont'd.

8§ 10. Allmony and malntenniice~—Custody and support of children—
Bettlement in Hou of alimony—Security—-Modification of decros
When a divores I decreed, the court may make such order touching the
alimony aml maintenanee of the wife or hushaml, the care, custady and sap.
port of the chlldren, or any of them as, from the clrewmstances of the partiea
and the pature of the case, shall e £, reasonabile and Just and, in all cases,
ineluding defuult easca, the court shall muke mquiry with respect to the chil-
dren of the partles, If any, and shall make such order touching the care,
custady, support and educition of the wminor children of the purties or any
of them, aw shnll e devtued proper und for the benefit of the ehildren,  The
eourt may order the hushand or wife, ax the case may e, to pay to the other
purty snch sum of money, or convey to the party such real or personinl prop-
erty, payuble or tu be conveyed either fu gross or by Instullinents as acttle-
ment o Hew of alliony, us the court deems pquitable,
It altmony, child support, or Luth, 12 awarded to persons whe are reciplents

" of ald under “The Ninels Publle Ald Code®, npproved April 11, 1067, as

amended,t the eourt shall direct tho busband or wife, as the case may be,
to make the payments to (1) the Dilncln Dopartment of Public Afd {f the
persons are reciplents under Artleles 115, IV, or V of the Code,? or (2) the locad
governmental unit responsible for thelr support If they are reciplents under
“Articles V1 or VIT of the Code,? The order shall permit the IHinolx Depart-
ment of Publle Ald or the lncal governmental unit, ss the cnse may be, to
direct thnt subsequent payments be made directly to the former Aphiine, the
ehthlren, or both, or tn rome person or agency ' thelr behalf, upon remnval

_of the former spouse or children from the public aid rolls; and upon much

direction amd removal of the reciplents from the publle ald rolls, the Iinols
Department of local governmental unit, an the case requires, shall glve writien
notice of such action to the eonrt.

Irreapective of whether the court hne or has not in its deerce made an
order for the pnyment of alimony or support It may at any thme after the
entry of & decree for divoree, upon ohtalning jurirdiction of the person of the

“defendant by service of summons or proper notlee, make such order for atl-

mony and malntenance of the sponse and the care and support of the children
ae, from the evidence and nature of the ease, shall be flt, reasonable and
Juat, but no such order subsequent to the decree may be made In any case in
which the decree recltes that there hns been nn expresa walver of allmony or
8 money or property settlement in llcu of alilmony or where the court by ita

“deree han denled atimony.

In any order ontered pursuant to thia Scctlon, the court may order the

.defendant to glve reasonable seenrity for such allmony and maintcnance or

mich moncy or property rettlement, or may cenforee the payment of such
alimony and maintenance or auch money or property scttlement In any other
manner conslstent with the rulea and practices of the court, where a party
wilifully refuses to comply with the court’s order to pny nlimony and malnte-
nance or to perform such moncy or property settlement, or has shown himself
nnworthy of trust. No alimony or reparate malntenance shall accrue during
the period in which a party I8 Imprisened for fallure to comply with the
court's order. A party shall not be entitled to alimony and miaintenance after
rewiarriage; but, regnardices of remarriage by such party or death of elther
party, auch party shall be entitled to recelve the unpald Installments of any
scttlement in len of alimony ordered to be pald or conveyed in the deeree.

oA A
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Illinois cont'd.

The court may, on application, from time to time,

:i;\! lel](;:r):ice ;ftha!!m’:r;:{jiv and maintenance, and the care, education, custody
¢ LN ren, as shell appear reasonable and pro

, 0 T r. How-

ever, afler the children have attained majority age, the court hgs ﬁfﬂsﬁiction
: nai purposes only,

Amended by 1587, Aug. 14, Laws 1667, p. 2079, 81 1947, Aug, 31’: Laws 1867,

P. 3445, § 1: 1068, Bept. 12, Laws 1068, p, £5) 9:
T6-1037, § 1, eff, Avg, po. 1se P- 054, § 1, eff. July 1, 106); P.A.

make such alterations in

§ 19. Allmony and ma!ntmam:e—--{)usbmly and support of children—
4 Bettlement in lieu of aliznony-~Securlty—Mod{fication of decres

When . a divoree shall be decreed, the court may make such order touching
the alimony and malntenance of the wife or hushand, the care, custody and
support of the chlidren, or any of them as, from the eclrcumstinces of the
parties and the nature of the case, shall be fit, reasonable and Just andg,
In 2l cases, including default cases, the court shell make Inquiry with re-
Bpect to the chiidren of the parties, if any, and shall make such order touch-
Ing the care, custedy, support and education of the minor chiidren of the
partles or any of them, ma shall be deemad proper and for the benefit of
the children. The court may erder the husband or wife, es the case may
b2, to pay to the cther party such sum of money, or ‘convey o the party
such real or perpenal properiy, payable or to be ccavayad elther in grusg
OF Dy instsllments sa3 sottlement in leu of allmony, as the court deoms
‘equitable, Irrespective of whether the ccurt hss or has not in fltg decree
made an order for the paymeat of alimony or support it may at any time
after the entry of a decree for divorce, upon obtaining Jurisdiction of the
person of the defendant by service of summons or proper notice, make such
order for allmony and malntenance of the spouse and the care and support
of the children as, from the evidence and nature of the case, shall be fit, rea- ‘
sonable and just, but no such order subsequent to the deeree may be made in
any casc in which the deeree recites that there has been an express walver
of allmony or a money or property settlement in lleu of allmony or where
the court by its decree has denicd allimony. In any order entered pursu-
ant to thls Scetion, the court may order the defendant to give reasonable
sccurity for such allmony and malntenance or such money or property set-
tlement, or may enforce the payment of such alimony and maintenance or
such money or property settlement in any other manner consistent with the

" rules and practices of the court, where a party wilfully refuses to comply
with the court’s order to pay alimony and maintenunce or to perform such
money or property settlement, or has shown hlmself unwoerthy of trust. No
allmony or sepurate maintenance sholl acerue during the period in which
a party Is imprisoned for failure to comply with the court’s order. A party,
shull not be entitled to alimony and maintenance after remarrlage;  but,
regardless of remarriage by such party or death of clther party, such party
shull be entitled to receive the unpaid Installments of any settlement in
lieu of allmony ordered to be pald or conveyed In the decree, The court
may, on application, from thme t- thne, terminate or muke such alteratlons in
the allowance of allmony and malntenance and the care, cducation, custody
and support of the chlldren, as shall appear reasonable and proper and the
court has jurisdletion after such children huve attuined majority age to
-order payments for their support for cducational purposes only,

Amended by 1087, Aug. 14, Laws 1067, p. 2070, § 1; 1067, Aug. 31, Laws 1047,
. 3445, § 1; 1668, Sept. 12, Laws 1068, p. 534, § 1, eff. July 1, 19; pA.
T76-1210, § 1, eff. Sept. 11, 1960,
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Massaéhﬁsetts:
Ch. 208

- § 17 Pendency of lihejy nlownnen - nlimony, '1he ecourt mny
requbie (e UERNT 16 iy oo conel Tor 1he tse of the wife during
the pendeney of the el nis pmoun! 1o eninble her 1o madntaln or de-
fend the dihel, wand to pny to (e wire alirmony durlng the pendency
of e Tl S ; :

§ 34. Allmony} doerso. Upon a divoree, or_upon_petitlon_at
any time after a divorce, the court may decree alimeny to_the wife,

or a_part of her estate, in the nature of alimony, to the husband,

Alimony means an allowance to the wife;
Brown v. Brown, 111 NE 42, 222 Mass. 415
(1916). '

The wife can recover alimonv even when
divorce is grantcd tc husbaiid for wife's fault,
Graves v. Graves, 108 Mass, 314 (1871).

Nevada:

125.040 Allowances and suit money for wi pex - of
action. In any suit for divorce now pending, or which may hereafter
be commenced, the court, or judge, may, in its discretion, upon applica. -
tion, of which due notice shall have becn given_to the attorney for the
husband if he has_an atforncy, ot to the husband if ke has, no attorney, at
any time after bt:c filing of the con‘;?laint, require the husband to pay such
suMms as ma necessary to cnable the wife To carry on or Ssuc
suif, and for her s u_ggor;__an,c_l for the support of the children of the par-
- ties during the pendency of such suit. A court or judge may direct the

application of specific property of the husband to such object, and may
ago direct the payment to the ‘wife for such purpose of any sum or sums
that may be duc and owing the husband frony any quartcr, and may
- enforce-all orders made in this behalf as provided in NRS 125,000,
[Part 27:33:1861; A 1865, 99; 191?‘. 324; 1939, 18; 193] NCYL. &
9465]—(NRS A 1963, 8) '

125.150 Alimony and adjudication of property rights; award of
- attorney’s fee; subsequent modification by conrt on- stipulation of pacties,
- I In granting a divorce, the court may award such alimony to the
wife and shall make ‘such disposition of the community property of the
parties as shall appear just and equitable, havin regard to the respective
merits of the parties and to the condition in which they will be jeft by

[ N S T
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Nevada cont'd,

such divorce, and to the party through whom the property was acquired,
:";"ﬁf'!‘o“fﬁ'd'ﬁiﬂfcns, if any, imposed upon it, for the benefit of the chil-
ren.

2. Whether or not application for suit moncy has been -made under
the provisions of NRS 125.040, the court may award a rcasonable attor-
ney’s fee to cither party to an action for divorce if attorncys’ fees are in
1ssuc under the pleadings.

3. _The court may also sct apart such portion of the husband’s prop-
£xty_for the wife’s support and the support of their children as shall be

ecmed just and equitable.

4. In the event of the death of cither party or the subscquent remar-
riage of the wife, all alimony awarded by the decree shall cease, unless it -
shall have been otherwise ordered by the court.

3. In the event alimony has been awarded to the wife, or the court
otherwise adjudicates the property rights of the partics, or an agreement
by the partics scttling their property rights has been approved by the
court, whether or not the court has retained jurisdiction to modify the
same, such alimony so awarded, such adjudication of property rights, and
such agreements settling property rights, may nevertheless at any time
thereafter be modified by the court upon written stipulation duly signed
and acknowledged by the partics to such action, and in accordance with
the terms thereof.

[Part 25:33:1861; A 1939, 18; 1943, 117; 1949, 54; 1943 NCL §
9463]—(NRS A 1961, 401) '

S s i

New York:

§ 236. Alimony, temporary and permanent
In uny uction or proceeding brought (1) during the lifotime of both’

purties to the marringo to wnnul a_murriago or declare the nullity of a |
void marringe, or (2) for a se wration, or (3) for u divoree, the court
muy direet the hushund to wovide suitably for_the support of the wife
88, in_the courl’s disereiion, jusiice requires, having regard fo the longth ‘
Dom. of time of the marringe, the ubility of the wife_to b self supporting, |
Rel. the eircumsinnees of the ense and of the res]wctiv_qﬂyLicg._,Suuh_diruo-
* tion may require the puyment of & sum or sums of money either direetly
to the wife or to third persons for real and porsonal property and
services furnished to the wile, or for the rentul of or mortgage nmortiza- |
tion or interest pauymeonts, insurance, taxes, repuirs or other curr)'ing
charges on premises ocenpied by the wife, or for both payments to the |
wife and to such third persons. “uch direetion may he made in the :
final judgment in such action or proceeding, or by one or more orders
from time to time hefore or subsequent to final judgment, or by both
such order or orders and the final indgment. _Such_direetion_may he
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New York cont'd.

made notwithstanding that the parties continue to _reside in the same
abode nnd notwithstanding that the conrt refuses to grant the relief
.requested by the wife (1) by reason of a finding by the court that a
divorce, annulment or judgment declaring the marriage a nullity had
previous!y been granted to the husband in_nn nection in which inris.
diction over the person of the wife was not obtnined, or (2) by reason.
of the misconduct of the wife, unless such_ misconduct would itsell
‘constitute grounds for scparation or divoree, or (3) by reason of &
failure of proof of the grounds of the wile's action or counterelaim.
Any order or judgment made ns in this seetion provided may eombine
in one lump sum any amount payable to the wife under this scetion with
any amount pavable to the wife under section two hundred forty of
the domestie relations law. Upon the application of either the husband
or the wife, upon such notice to the other party and given in such
manner as the court shall direct, the court may annul or modify any
such dircetion, whether made by order or by final judgment, or in ease
no such direction shall have been made in the final judgment may, with
respect to any judgment of annulment or declaring the nullity of a void
marringe rendered on or after September first, nineteen hundred forty
or any judgment of separation or divorce whenever rendered, amend
-the judgment by inserting such direction. Subject to the provisions of
.section two hundred forty-four of tho domestic relations law the an-
thority granted by the preceding sentence shall extend to unpaid ===
or installments acernad prior to the sppliestion sz well as to sums er
installments to become due thereafter. .

As amended L.1968, e. 620, eff. June 16, 1968.

§ 237. Counsel fees and expenses

(a) In any action or proceeding brought (1) to annul a mar-
riage or to declare the nullity of a void marriaze, or (2) fora
separation, or (3) for a divorce, or (4) to declare the validity
or nullity of a judgment of divorce rendered against the wife
who was the defendant in any action outside the State of New
York and did not appear therein where the wife asserts the nul.
lity of such foreign judgment, or (5) by a wife to enioin the
prosecution in any other jurisdiction of an action for a divorce,
or (6) upon any application to annul or modify an order for
counsel fees and expenses made pursuant to this subdivision
provided, the court may direct the husband, or where an action
for annulment is maintained after the death of the husband
may direct the person or persons maintaining the action, to pay
such sum or sums of money to_ennble tho wife to carry on or
Gefend tho action or proceeding ay, in the court’s_dlseretion,
Justice requires, having regard to the circumstnnces of the case

and of the respective partics.  Such direction must be made in
the finnl judyment in such netion or procecding, or by one or moro
ordors From Lme Lo e before Dol fudgmoent, or by both such
ordor or orders and the Doal Judggment,  Upon applleation of

Sl
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New York cont'd,

¢

the husband or the wire or the person or Persons malntaining
: an action for annulment after the death of the husband, upon
such notico to the othoer parly and given In such manner as tho
court shall dircet, the court muy, In or before final judgment,
annul or modify any such direction.  Subject {0 the provisions
of section two hundred T orly-four of the domestije relations law
tho authority granted by the preceding sentenco shall extend to
unpeaid sums or installments acerued prior to the application as
well as to sums or installments to become due thereafter.

217, ok

(b)_Upon any application to annul or medify an order or
Judgment for alimony or for custody, visitation, or maintenance
.0f a child, made as in section two hundred thirty-six or section
5 two hundred forty provided, or upon any application by writ of

habeas corpus or by pelition and order to show cause concern-
ing custody, visitation or maintenance of a child, the court may

direct the husband or father fo pay such sum or sums of money
for the prosecution or the defense of the application or proceed-
ing by the wife or mother as, in the court’s discretion, justice
requires, having regard to the circumslunces of the case and*

of the respective parties. With respeet to any such application
or procecding, such direction may only be made in the order or
judgment by which the particular application or proceeding is
finally determined,  Added LADG, e, a2, 8 10; amended T1003,
e.341; L1041, e, 086, §7, nll efl. Sepl, 1, 1063,

Pennsylvania:
Ch. 23

§ 45. Permanent Alimony Where Respondent Insang

In case of the application of a husband for divorce from an insane
wife, the court, or the judge thereof to whom the application is made,
shall have power to decree alimony for the support of such insane
wife during the term of her natural life, by requiring the libellant to
file a bond, with surety or sureties if necessary, in such sum as he
or it may direct, conditioned as aforesaid, before granting the di-
vorce.

If the wife be the Qt;g_i_t_igne__r, and have sufﬁcigqt_gncans,_thg court,
or the judge, may provide for the support of the insane husband, as

provided in this section for an insane wife, if the insane husband has
not sufficient estate in his owa right for his support. 1929, May 2,
P.L. 1237, § 45.

s W o Wi i e
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Pennsylvania cont'd. .

- R . § 46. A!lnibny pondente Hie, eounsal foes and OXPONANR
I . _

In case of divorce from the bonds of matrimony or bed and hoard,

the court may, upon petition, in proper cases, allow a wife reason-

. able alimony pendente lite and reasonable counsel fecs and expenses.
1929, May.2, P.L. 1237, § 46; 1933, May 25, P.L. 1020, § 1.

§ 47. Alimony in Divorce From Bed and Board

Allowance; continuance; suspension, annulment, revival and en-
forcement of decree.—In cases of divorce from bed and Loard, the
_court may alow the wife such alimony as her hushand's circum-
stances will admit of, but the same shall not cxceed the third part
of the annual profit or income of his cstate, or of his occupation and
labor, which allowance shall continue until a reconciliag’?n shall
take place, or until the husband shall, by his petitiohor [ibel, offer
to receive and cohabit with her again and to use her as 2 good hus-
band ought to do; and then in such case the rourt may either sus-
pend the aforesaid decree, or, in case of her refusal to return and
cohabit under the protection of the court, discharge and annul the
| ' S same according to its discretion; and, if he fail in performing his
' ‘ said offers and engagements, the former sentence or decree may be
- revived and enforced, and the arrears of the alimony ordered to be

paid. : '

Divorce makes no provision otherwise for
permanent alimony. Hooks v. Hooks, 187 A
245; 123 Pa. Super. 507 (1936).

Texas:

Family Code

§ 3.59.~ Temporary Sepport

After a petition for divorce or annulment is filed, the judge, after
due notice may order payments for the support of the wifs, or for the
support of the husband if he is unable to support himself, until a fin-
al decree is entered, ; '
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Support

Alabama:

Tit. 34

§ 80. (4480) Husband or parent failing to provide for depend-
ent wife or children.—Any husband who shall, without just cause, desert
or wilfully neglect or refuse or fail to provide for the support and main-
tenance ot his wife; or any parent who shall without fawfal excuse desert
or wilfully neglect or refuse or fail to provide for the support and mainte-
nance of his, or her, child, or children, under the age of eighteen years,
whether such parent have custody of such child, or children, or not, she
or_they being then and there in destitute or necessitous circumstances, shall
be guilty of a misdemeanor and, on conviction thereof, shall | _g,,pui@h'ﬂzbyﬁ
a fine of not exceeding one hundred dollars, or be sentenced to a term in i
the county jail, or at hard Iabor for tﬁe_countx“for a_period of not more !
than twelve months, or the finc may be in addition to elt;ié'r— the sentence to’ ;
jail or to hard labor. (1919, p. 176.) : i

California:

§ 5130. Support of wifs; nocossaries

I the husband negicets to make adequate provision for the support of his wife,
except In the ease mentloned In Section G131, any other person may in good falth, i
fupply her with artlcles necersary for her support, and recover the reaconable i
value thereof from the husband, .
(Added by Stats. 106D, c, 1808, p. —, § 8, operative Jan. 1, 1670.)

Mutual obligation of uupfmrt. sce § G100, Derivation: Former sectlon 174,
Operatlve date and application of Stata.

;gﬁs. cc. 1608, 1609, pp. —, see note under §

§ 5131. Support of wife; separation by agreement

A husbhand s not liable for his wife's support when she Is living separate from
him by agrcement unless such support is stipulated in the agreement.
(Added by Stats.1069, c. 1608, p. —, § B, operative Jan, 1, 1870.)

Mutua! obligation of AUDPDI'L see § 5100. Derivation: Former !ectlonlﬂﬁ, amendod

Operative date and application of Stata by Btata.1965, ¢. 525, p. 999, §
lzgss, cc. 1608, 1609, pp. —, #es note under i

§ 5132, Support of husband

Ihe wife must supnort the hushand while they are llving together out of her
Scparate property when he has no separate property, and there 18 no community

‘Properiy or quasi-community property and he ig unable, from Infirmity, to support
himself,

For the purposes of thls section, the terms “quasl-community property” and “sepa-
rate property™ have the meanings given those terms by Sections 4803 and 4804,
(Added by Stats.1969, c. 1608, p. —, § 8, operative Jan. 1, 1970.)

Mutual obligation of support, mec § 5100. Derivation: Former section 176, amendad

... Operatlve date and application of Stats. by Stats.1961, c. 626, p. 1241, 1 10
1969, cc. 1608, 1609, pp. —, see note under §
25. .
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District of Columbi a:

$16-916, Maintenance of wife ‘spd*miner. children;
main{enance of former wife; enforcesnént .

(a) Whenever any husband shall fafl or refuse .
to maintain his wife, minor children, or both, &i-
though able to do 30, or whenever any father shall
- fail or refuse to maintain his children by s marriage
since dissolved, aithough able to do so, the eourt,
upon proper applicatian, inay decree, pendente lite
and permanently, that he shel! pay reasonable sums

. beriodically for the support of such wife and chil-
dren, or such children, as the ensa may be, and the
tourt may decree that he pay sult money, including
counsel fees, pendente }ite and permanently, to ep-
able plaintiff to conduct the case. '

(b) Whenever a former husband has obtained a
forelgn ex parte divorce, the court thereafter, on
application of the former wife and with personal
service of process upon the former hushand In the
District of Columbia, may decree that he ahail pey
her_reasonable sums periodically for her malnte-

nance and for sult money, inciuding counsel fees,

pendente lite afid permanently, 1o ena w5
eonduct the case,
(¢} The Courl msy enforce any decree entsred
5 under this section in the sasme manner s 18 pro-
: vided in section 18-911. (Dec. 23, 1083, 77 Stat.
- 882, Pub, L. 83-241, 1 1, eff. Jan, 1, 1024; Bept. 29,
1565, 70 Btal, 839, Pub, L. #9-217,13.)

’

~ Massachusetts: .
Tit. 223

- 'S and nonsupport; failure to provide care and g-.uid-
§nele; co?g;t‘:;::i:ndamaging tli))p:hamcter; decrce establishing -mfe's'
rights as prima facle evidence. Any husband or father who without
just cause deserts his wife or minor child, whether by going into an-
ey other town in the commonwealth or into another state, ‘.g_ng;_!_egy_es
K * them or any or either of them without making reasonable provision -
: for their support, and any husband or father who unreasonably neg- -
Jects or refuses to provide for the SUppot} and maintenanice of his wite,
whether living with him or living apart from him for justifiable cause,
or of his minor child, and any husband or father who abandons or -
leaves his wife or minor child in danger of becoming a burden upon -
the public. and any mother who deserts or wilfully neglects or refuses .
to provide for the support and maintenance of her child under the age- .

———

"of sixteen, and any parent of a miror child, or any guardian with
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Massachusetts cont’ d.

.care and custody of a minor child, or any custodian of a minor child, -
who wiltully fails to Provide necessary and bi‘bﬁéﬁ:m:_éﬂma:
tional or moral care and guidance, or who permits said child to grow-
Up UNGET conditions or circumstances damaging to the child’s sound
character development, or who fails to provide proper attention for
sald child, shall be punished by a fine of not -more than five hundred
doliars or by imprisonment for not more than two years, orboth. No
civil proceeding in any court shal] be held to be a bar to a prosecution .
hereunder for descrtion or non-support, In a prosecution hereunder
for desertion or non-support against a husband, a decree or judgment
.of a probate court in g proceeding in which the husband appeared or
was personally served with process, establishing the right of the
wife to live apart, or her freedom to convey and deal with her prop-
erty, or the right to the custody of the children, shall be admissible
-and shall be prima facle evidence of such right. As emended 5t.1939,

€177, 81; S5t.1954, c. 539; 5t.1957, c. 49,

123,090  Necessurien provided wife when husband neglecty {0 pro-

vide recovery of value,  If the hushand neglects to muke adequate pro.
~ ‘wislon_for the support of hiFwifer 1y olhier_person_may in g aj

supply_her WIT frtictes necéssary for her Ssupport, and fecover the rea-
”ﬁnaﬁ“c"'\rﬁﬁé"{ﬁ&"éﬁf from the husband. '

" T22:119:1873; B § 172; BH §520; C § 531; RL § 2176; NCL §
3376)

123.100 Husband not liable for support when wile abandpns_‘him.
A husband abandoned by his wife is not liable for her support until she
~ offers to return; unless she was justified by his misconduct in abandoning

123.110  When wife must support hushand, The wife must_support.

dhe husband out of et scpacate property whea | ¢ prop-

i a ] v
erty and they have no community property and he, from infirmity, is not
nl Lo support himself, - . : i
{24:119:1873; B § F74; BH § 522; C § 533; RL § 2178; NCL §
3378]
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New York:

Dom. Rel,.

§ 32. Persons legally liable for support of dependents |

For the purpose of this article, the following persons in one
state are declared to be liable for the support of dependents
residing or found in the same state or in another state having
substantially similar or reciprocal laws, and, if possessed of suffi-
cient means or able to earn such means, may be required to pay
for such support a fair and reasonable sum, as may be deter-
mined by the court having jurisdiction of the respondent in a
proceeding instituted under this article: :

1. H'usb'and liable for support of his wife;

2, Father liable for support of his child or children under
twenty.one years of age; .

3. Mother liable for support of her child or children | under
twenly.one years of age whenever the fafher of such child or
children is dead, or cannot be found, or is incapable of support-
ing such child or children : .

4. Parents severally liable for support of each son or daugh-

“ter twenty-one years of age or older whenever such son or daugh-

ter is unable to maintain himself oy herself and is or is likely to
become 2 publie charge;

. b, Wi _f' ¢ liable for support of her husbsnd if e is incapable of
supporting himself and is or is likely to become a public charge:

6. Adult person liable for support of each of his or her
parents who is unable to maintain himself or herself and is or is
likely to become a public charge;

7. Grandparent liable for support of each of his or her grand-
.children who is unable to maintain himself or herself and is or
is likely to become a public charge. Added 1.1968, c. 146, § 1,
“eff. July 1, 1958, _
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Pennsylvania:

_Tit. 48

Texas:

§ 131. Rightot 'sctiom" jurisdiction; spouses competent wit. -
nesses . ‘
If any man shall separate himself from his wife or children without

reasonable cause, and,'being of sufficient a

bility, shall neglect or refuse

1o provide suitable maintenance for his said wife or children, action

may be brought, at law or in_equity, against such husband for _mainte-

-nance of said wife or children, in the court of common plcas_of the -

county where scrvice may be had

n the husband as in other actions at

“law or in equity or in the county wh s where

the wife or children are domiciled, and the said court shall have power

-to entertain a bill in equity in such action, and shall make and enforce

such orders and decrees as the cquities of a uch.

-action, at law or in cquity, the hushand and wifc shall be fully competent .
‘witnesses. 1907, May 23, P.1.. 227, § 1; 1909, April 27, P.L. 182, § -

1(1); 1955, Dec. 15, D1, 878, § 1.

Family Code _
'§ 4.02, Duty to Support

- #pouse who fails to discharg

The husband has the dut

Each spouse has the duty to support his or her minor children.

‘who provides necessaries to those to whom support is owed,

Custody

Alabama;

Ch. 34
©§ 35, (7422) (3808) (1501) (2338) (2701) (2367) (1977)

. Custody of children on decree of divorce. --Upon grant-
ing a divorce,
tion of the chi

the court may give the custody and educa-

¥ to support the wife, and the wife has the -
uty to-support the husband when he is unable to support himself. A -
e & duty of support is liable to any person

ldren of the marriage to either father or
mother, as may seem right and proper, having regard to
the moral character and prudence of the parents, the age
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Aiabama cont'd.

and sex of the children; and pending the suit may make
such orders in respect to the custody of the children
as their safety and well-being may require. But in
cases of abandonment of the husband by the wife, he
shall have the custody of the children after they

are seven years of age, if he is a suitable person

to have such charge. '

L]

Presumption that a child of tender
years will fare better in custody of
- mother.—Child of wvery tender years

will b; preiumgd to fare better
care of mother, even tﬁoggﬁ ._555 ﬁe_
not wholly _free of fault in matter of

" her separation from father, under this
section. McLellan v, MecLellan, 220
Al 376, 125 So. 225.

Alaska:

§ 09.55.205. Judgments for custody. In an action for divorce
or for legal separation the court may, during the pendency
of the action, or at the final hearing or at any time
thereafter during the minority of any child of the marriage,
make an order for the custody of or visitation with the
minor child which may seem necessary or proper and may at
any time modify or vacate the order. In awarding custody
the court is to be guided by the following considerations:

(1) by what appears to be for the best interests of the
child and if the child is of a sufficient age and intelli-
gence to form a preference, the court may consider that
preference in detemining the question;

- (2) as between parents adversely claiming the custody
neither parent is entitled to it as of right. (§ ! ch 160
SLA 1968) -

As a general rule, child
custody is awarded to mother.
Barr v. Barr, 437 F. 2d 324
(1968). '
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3 California:

g .

& . § 4600, Cutledy erdar; praferamoas; findinga; allsgations; exeoluslon of publla
5 In any procecding where there (s nt fasue the castody of a minor child, the eonrt
may, duriug the pendeney of the proceeding, or nt any time thereafter, make such
order for the custody of such ehild during hig minority as mnay seem nfcessary or
proper. If a ellld fa of sufficient Nge nid eapneity to renson so as to form an in-
telligent preference as to custody, the court shall conslder and give due welght to
bls wikhes in meking an award of custody or modifieation thereof, Custedy should
be awardod in the following order of preference:

3 <—{8) To cither parent according to the best Intereats of the child, but, other things
2 belng equal, custody shall be given Lo the mother If the child is of tender years.

;i (b) To the person or pereons in whose home the child kas been living In a whole-

TP P T SRy

g (©} To any other person or perzons decmed by the court to be sultable and able to
g Provide edequate end proper care and guldance for the child

Colorado: }

46-2-4, Custody—suppnrtn—maintennnce—-»property divislon.—(1) (a)
At all times after the filing of a complaint, whether before or after the
granting of a separate maintenance decree, the court may make such
orders, if any, as the circumstances of the case may warrant for:

Custody of minor children;

(c) Care and support of children dependent upon the parent or parents
for support;

(d) Maintenance;

(e) Suit money, court costs and attorney fees; and

(f) Any other matlers (except division of property) in controversy
between the parties.

(2) At the time of the issuance of a separate main tenance decree or at

asonable time thereafter as may be set by the court at the time of
the issuance of said decree, on application of either party the court may
make such orders, if any, as the circumstances of the case may warrant

equitable. If a property division shall be ordered, neither party shall there-
after have any rights to participate or share in the estate of the other
except by will subsequently executed.

(3) The court shall have the power to require security to be given to
insure enforcement of its orders, in addition to other methods of enfore-
ing court orders now or hereafter prescribed by statute or by rules of
civil procedure.

(4) The court shall retain jurisdiction of the action for the purpose of
such later revisions of its orders pertaining to subsections (1) (b), (1) (c),
(1) (d), (1) (e), (1) (f), and subsection (3) of this section as changing cir-
cumstances may require, and f.r the purpose of hearing any matters in
subsections (1), (2) and (3) of this section which it was unable to deter-
mine at earlier hearings for lack of personal jurisdiction over one of the
parties, or for lack of knowledge or information, or because of fraud, mis-
representation, or concealment. ] g :

(5) Any written agreement or stipulation by the parties as to any of
the above matters, when incorporated in an order or decree or when filed

in the action and referred to and approved and adopted in any order or de-
e cree, shall become a part of such order or decree..
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Hawaii:

857145 Criteria and procedure in awarding custody. In actions for
dwon:ce, Scparation, annulment, separate maintenance, or any other pro-
cef:dmg where there is at issue a dispute as to the custody of a miner
chllq, the court may, during the pendency of the action, at the final
hearing or any time during the minority of the child, make such order
for the custody of the minor thild as may seem necessary or proper.
In awarding the custody, the court is to be guided by the following
standards, considerations and procedures:

(1) Custody should be awarded to either parent according to the
best interests of the child.

(2) Custody may be awarded to persons other than the father or
mgthcr whenever such award serves the best interest of the
child. Any person who has had de facto custody of the child
in a stable and wholesome home and is a fit end proper per-
son shall prima facie be entitled to an award of custody.

(3) If a child is of sufficient age and capacity to reason, so as to
form an intelligent, preference, his wishes as to custody shall
be considered and be given due weight by the court. :

(4) Whenever good cause appears therefor, the court may require

an invesiigaiion and report concerning the care, welfare, and
custody of any minor child of the parties. When so directed
by the court, investigaiors or professional personnel attached:
to or assisting the court shall make investigations and reports
which shall be made available to all interested parties and
counsel before hearing, and such reports may be received in
evidence if no objection is made and, if objection is made,
may be received in evidence provided the person or persons
responsible for the report are available for cross-examination
as to any matter which has been investigated.

(5) The court may hear the testimony of any person or expert

: produced by any party or upon the court’s own motion,
whose skill, insight, knowledge, or experience is such that his
Aestimony is relevant to a just and reasonable determination of
what is to the best physical, mental, moral, and spiritual
-well-being of the child whose custody is at issue.

(6) Any custody award shall be subject to modification or change
whenever the best interests of the child require or justify the
modification or chanpe and  wherever  practicable, the same
person who made the oripioa! order shall hear the motion or
petition Tor modification of the prion nwind,

{7) Reasonabie visitnton phits shiall e awinded 1o parents nd 1o
iy personinterested i the weltiure of the ¢hild in the discre-
tion of the conurt, unless i iy shown that such riphts ol visata-
tion wre detrimental 1o the best interests of the child.
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Hawaii cont'd.

(8) ‘Ilic conrt may appoint o puasdian ad litem o represent the
interests of the child und may assess the reasonable fees
expenses of the gumdinn nd litem ns costs of the action, pay-
able in whole or in part by cither or both puriies as the cir-
cumstances may justity, |1 1965, ¢ 83, §1; Supp, §333-23.5;
am 1. 1967, ¢ 56, §4)

§580-11 Care, custedy, education, and maintenance of children pen-
dente lite. During the pendency of any suit for divorce or separation
the judge may make such orders concerning the care, custody, educa-
tion, and maintenance of the minor children of the parties to the suit
as law and justice may require and may enforce the orders by sum-
mary process. The judge may revise and amend the orders from time
to time. [L 1931, ¢ 49, §1; RL 1935, §4474; RL 1945, §12225; RL
1955, §324-36]

Illinois:
Ch. 40

§ 14. Custody, etc., of children pending sult—Reference

The court may, on the upplleation of elther purty, make such order con-
cerning the custody and cure of the minor children of the parties during the
pendency of the sult as may be deemed expedlent and for the benefit of the
children, and may award the custody of the minor child or children of the
marrlage te elther party as the interests of the child or children require, and
may make such provision for the educatlon and malntenance of the child or
children, whether of minor or majority age, out of the property of either or
both of Its parents us equity may require and whether applieation made there-
for before or after such child has, or ¢hildren have, attalned majority age. The
court may grant leave, before or after decree, to any party having custody
of the minor child or children to remove such child or children from IHlinois
whenever such approval I3 In the best Interests of such child or children.
When such removal 18 permltted, the court may require the party removing
such child or children from Ilinels to glve reasonable security guaranteeing
the return of such child or c¢hildren should the court declde that return is in
the best interests of such child or ehilldren.

As amended 1059, July 10, Laws 1059, p. 872, § 1; 1065, Aug. 24, Laws 1065,
p. 3406, § 1; 1047, Aug. 31, Laws 1007, p. 3445, § 1.

Generally the best interests are served by awarding
custody of minor child to divorced mother unless
there is compelling evidence proving that the mother
is unfit or unless there is positive showing that the
denial of custody to mother would be in child's best
interest. Akin v. Akin, 240 N.E. 2d 829, (1ll. 1969).
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New Ydrk:
" Doin. Rel.

§ 240. Custody and maintenance of children

- In any action or proceeding brought (1) to annul
" a marriage or to declare the nullity of a void
marriage, or (2) for a separation, or (3) for a
divorce, or (4) to obtain, by a writ of habeas
corpus or by petition and order to show cause, the
custody of or right to visitation with any child of
 a marriage, the court must give such direction, be-
tween the parties, for the custody, care, education
and maintenance of any child of the parties, as, in
the courtfs discretion, justice requires, having
regard to the circumstances of the case and of the
respective parties and to the best interest of the
"c¢child. In all cases there shall be no prima facie
right to the custody of the child in either parent.

‘Absent clearest presentation that child's welfare
would be grievously impaired, law favors awarding
custody of immature infant to mother. Weiss v. '
Weiss, 278 N.Y.S. 2d 61 €1967).

Pennsylvania:
Ch, 48
§ 92. Judges to_deélde disputes as to children's cu tody

In all cases of dispute between the father and mother of such minor
child, as to which parent shall be entitled to its custody or services, the
judges of the courls shall decide, in their sound discretion, as to which
garent, if cither, the custody of such minor child shall be committed,
and shall remand such child accordingly, regard first being had to the
ftness of such parent and the best interest and permanent: welfare of
mid child. 1895, June 26, P.L. 316, § 2.

Unless compelling reasons appear to contrary, custody
of child of tender vears should be committed to mother,
by whom needs of child are ordinarily best served.
Com. ex. rel. Hickey v. Hickey, 247 A 2d 806, 213

Pa. -Super. 349 (1968).
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Texas:

Art. 4639, [4035-41] Ohlidren

A divorce ghall not in anywise affeet the lcgili.macy of the.ch'i]-'

tiren of the parents so divorced. The eourt shall have power, in all
divorce suits, to give the custody and education of the children to
cither father or mother, as the court shall deem right and proper,
having regard to the prudence and ahility of tho paronts, and the age
and rmex of the children, to he delormined. and docidod on the peti-
tion of cither party; and in the moantime o Isaue any Injunction or
make any order that the safely and well-being of any such children

Art. 4639a

The court may by judigment order either parent to make periodical pay-
ments for the bénefit of such child or children, until aame have reached
the age of eighteen (18) years, or, said court may enter a judgment in a
fixed amount for the support of such child or children, and such court
shall have full power and authority to enforce said judgmenta by eivil
" contempt proceddinga after ten (10) days notice to such parent of hig or
her failure or refusal to carry out the terma thereof, and for the purposa
of sscertaining the ability of the parents of such child or children to
. contribute to the support of same, they may be compelled to testify fully
in regard thereto, under penalty of contempt of court, as in other cases.

Custody. of minor children particularly those of
tender vears, should be awarded to mother in
divorce action unless court is convinced that
she is unfit. Meyer v. Meyer, 361 S.W., 2d 935
(Tex, Civ. App. 1963); error dism.
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EQUAL RIGHTS FOR MSEN AND WOMEN—
PROPOSED AMINDMENT TO THE CON-
STITUTION "

The Scnate resumed the consideration
of tlie resolution (8. J, Kes. 25) Propos-
irg an amendment to the Constitution

. of tae United Statss relative to equal
rights for men and women.

The VICE PRESIDENT. As the Chair
has stated, the time from now until 1:30

veleck is equally divided between the
Jropecnents and opponents of the joint
igsolution and controllad, respectively,
ly the Senator from Iowa [Mr Cic-
t:11z] and the Senator from Georgia
[Mr. RusseLe]. =

Mr. GILLETTE. Mr. President, T
yeld 3 minutes to the Senator from
V'isconsin [Mr. WiLEy].

The VICE PRESIDZINT. The Senator
fom Wisconsin is recognized for 3
& lnutes.

Mr, WILEY. Mr. President, I should
lik - to say a word on the subject of the
eql il rights amendment, Senate Joint
Res:lution 25, now pending before the
Sein.te. As a long-time cosponsor of
this ; ~oposal it has been my firm convic-
tion hat the time is overdue for the
suiomi %l to the respeciive States of this
prope :d constitutional amendnient in
orcer tatd tiey in turn raay corae to o
deeicion on this long-deb:ted theme.

Ieal the attention of 1y collensues Lo
the [aed that the amendment does not of
el love the force of law cven fol-
lowing a .vo-thirds vote of both Housocs,
Rainer, 1 5 validation is devendent upein
ratificatic v by three-fourths of the
States. )

I congritulate aill the many alert
-women of 0 v Nation banded tcgether in
orgaznizatior. which have fouzht the
good fizht fo a full century in order to
assure fair ai 1 equal treatment for the
members of t. 21 sex. They sccured a
pariial victor when Lhe ninetecnth
amendment w. ratified in 1920, assur=

3 ‘;._‘._:' i s sk iy ) T el P e A
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ng both male and female citizens cqual

politieal rizhts ns volers. However, tHat

amendnient did not assure them equal

Iesal rishis and {rom that flaw has

siemmed the demand for fnactmens of

the current amcndnent,

During the Eizhtieth Congress, it was
my pleasure to serve as chairman of the
Senate Commitice on the Judiciary
which favorahly reported the amend-
ment to the Senute, However, that was
but one occasion in the 27 consccutive
Years in which the proposed amendinent,
in one form or anoiiier, has beon oeiore
the Congress. Sinze 1923, as cited yes-
terday by my able colcazue from Jows
[Mr. Girerzzl, 26 different hearings
have becn held on it.

I cull the attention of my colleagues
to the fact that both major party plat-
forms have endorsed the amendment, I
believe, Mr. President, that a promise is
a promise, that a platform pledge should
not be broken, and that it i altogether
fitting and proper that we keep the faith
with the women of the Nation and sub-
mit the amendment to the States for
ratification. Surcly that is in keeping
with the spirit of democracy.

We all recognize that some of the lead-
Ing legal minds in the land have Eiven
different analyses of the offcct of the
amecndment. However, it is a fact that
the respective State legislatures are mors
than competent to cvaiuate those legal
anzlyses and come Lo their own decision,
Suiely the judgment of such outstand-
ing orpanizations as the Naiional Wom-
en's Party, the General Federation of
Women's Clubs, the National Federation
of Business and Prolessional Women's
Clubs, and many other outstanding
groups which have endorsed the amend-
ment cannot lightly be dismissed,

The amendment does not require uni-
formity of laws amongz the 48 States. It
grants no new rights. It merely declares
that no law passed by either the Con-

" gress or by any State legislzture shall be

constitutional if such law denies equality
of rights on account of sex.

It is my hore, therefore, and I believe
it is the hope of the women of Wisconsin,
that the Congress will pass the pending
Joint resclution and refer the amend-
ment to the States for their own judga
ment. Our action will mark another
forward step in the pregress of woman-
kind. :

Mr. President, I will vote against all
pending amendments offered from the
flcor, because I feel that it is rather in-
appropriate for the Socnate Lo decide in
a few moments on entirely new amend-
menis which have never been abmitted
before but which should more appronrie=
ately have been prescuted for debale
long belore Lhis, 1l due respect to
my able eolleague from Arvizona, I feols
that the Hayden amendment is pariicu- |
larly unjustified, bzecause it cffers in ona
breath a constitulional chance and in
the next embodies a direct contradiction
of that change. In one paragraph it
would grant women eq zlity and in a
sccond wipe out that equality by grant-
ing specizal benefits 2and exemptions. The
confusion that wouid result from the
Hayden amendment would becloud all
pozsible action in the States. I feel that

i
i

' books.

&61
out of respect for the 20 national werm-
en's organizatlons with a memnershin of
approximately 40,000,000, we in the Son-
ate should adept the orizinal amendraent
as offcred by the Senator from o wa [Mr,
Grirerre] and cospon-ors.

Mr. GILLETTE. Ir. President, I now
yieid 10 minutes to the junicr Senator

from Wyoming Mz, Hont). )

The VICE PRESIDENT. The Scnator
from Wyoming is recagnized for 10 min-
utes.

My, HUNT. Mr. President, the junior
Senator {rom Wyoming is proud to have
the privilege of sponsoring, together with
some 30 other Members of this distin-
guished body, the equal-righis amend-
ment. In doing so I am carrying on a
tradition which has been in vogzue in the
State of Wyoming for some 81 years, for
it was in the year 1850 that the first tor-
ritorial legislature of my State.convened,
and it passed a women's suifrage act
which was not only the first of its Xind
to be adopted in this Nation, but, I am
advised, the first in all the world.

Again, Mr. President, in the Wyoming
constitutional convention of 1885 Propo-
sitlon No. 25, providinz for equal suffrage
for women, was written into the Siate
constitution. So I am pleased to sup-
port in the Senate of the United States
a tkeory which has been in vogue in my
own State so long and from which the
State of Wyoming tzkes its natae as the
Equality State.

It is strange to relate, however, Mr.,
President, that it was only last year,
1049, or §0 years later, that Lhe Equality
State finally, by an act of tie legisla-
ture, permitted womcn to serve on juries
in the district courts of the State, -It
1s to obviate such situations or such in-
justices at this time that I have jent my
wholehearied support to the passage of
Senate Jeint Resolution 25.

Mr. President, in passing I mizht say
that in the original act of 1853 in the
Wyoming Lezislature crippling amend-
ments were submitied. It wouid be very
interesting, I think, if I were tg comment
briefly on some of those amendments.
The original bill referred to the {air sex
as “ladies.” An amendment was sub-
mitted, the purpose of which was to de-
lete the word “ladies” and insert the
words “squaws and colored women.”

Another crippling amendment, as I
remember from reading Wyoming his-
tory, was submitted, the purpose of whica
was to lay the bill ea the table until
July 4, 100 years hence.

Mr. President, the enactmont of the
ninetecnth amendinent was thous
Bive women Tuld eainilioy wit i
tually, however, all it o
simply Lo provide ofi wein
citizzns of the Unit
unauestionable
then necessary for them, t
exeried In the legislabures 6f
States, to attemipt to got the
criminatory statutes
In this efort

Ol ta

noWae W
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i have” been
partially successful, but many States still
mainizin and enforece laws which are
discriminatory against both
women and employed women.

I cannot help but icel. and in this I
inow thousands of men ana women ia

married
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all walks of life loin me, that it {s unfair
with one hand to give to o woman the
rieht to vote in a demoeratle system of
Fovernment and with the other hand
make 1t impossible for her to follow her
chiosen line of work, which may be the
only work in which she is trained or
which she is capable of doing, by allov:-
ing. as I have =aid, discriminatory wape-
and-hour fegitlation to be wrilten into
State laws. Nor is it fair and equitable
for an individual Siate to determing that
& waman citizea of the State cannot
bring a tort action for injury received to
her own person unless her husband joins
in the action, or cannot deed her own
property without having her husband as
& cograntor, or that a woman must have
a court order or her husband's consent
before 2he can establish a business or
keep the profits from such business.
Laws such as these make one gasp by
their outmodedness and discrimination,
but they exist in some States. In the
States where they do exist, by the cn-
actment of Senate Jeint Resolution 25,
we shall make it passible for a constitu-
tional amendment on the subject sub-
sequently to be adopted, thus removing
any such discriminations,

Mr. President, our Constitution doecs
not specifically differentiate between
men and women, nor do the constitutions
of the States having laws such as those
Just cited. But our courts, following the
old English law, have interpreted the
constitutions to apply only to men, thus
making it necessary to specifically pro-
vide for the women of this country.

Mr. President, during the recent war,
many of the barriers 2gainst women were
dropped entirely or partially relaxed
through necessity, and we found that the
women of the United States willingly ac-
cepted the burdens cast upon them in
military service and in war Production;
they joined shoulder-to-shoulder with
the men of the Nation in our gigantic ef-
fort. Let us, therefore, before these bara
ricades become inalterably entrenched
again, amend our Constitution to provide
“equal justice under law”—the motto
which we have caused to be carved on
our Supreme Court Building. The one
and only way of assuring this equal jus-
tice is by passage of Senate Joint Reso-
lution 25.by this body, and then by un-
tiring work to secure the ratification of
the amendment by the necessary num-

" ber of States.

Mr. President, in the event this body,
the distinguished United States Senate,
shculd deem it necessary to withhold
equal rights from one-hall of our popu-
lation, I contend that they should not be
withheld from the better half.

The VICE PRESIDENT. The Sena-
tor from Iowa yielded 10 minutes to the
Senator from Wyoming, and 2 minutes
of that time remain. Does the Senator
from Iowa wish to use further time at
this point?

Mr. GILLETTE. No, Mr. President: I
em glad to have the opponents now use
some of their tima,

Mr. RUSSELL. Mr. President, how
much time remains to those on our side
of the guestion?

The VICE PRESIDENT. Thirty-

SCven minules.

Mr. RUSSELL, I yicld to the junlor
Senator from New Yorix (Mr. Loivan]
T minutes, or as much thercol as Le
wizhes to use,

The VICE PRESIDENT. The junior
Senator from New York 18 recognized f[or
T minutes.

Mr, LLIMAN, Mr. President, I rise
for the second tir: in the last 2 days to
oppose the passaze of Senate Joint Roso-
lution 25. I do =0 because I believe the
joint resolution, far from conferring ad-
ditional rizhts on women,- may grea'ly
curtail or destroy the rights they have
today.

For 43 years, both bofore T entored:

public life and since then, I have been
working in bchalf of the safeguarding
and protection of the rights of woinen.
Women have made tremendous pregress
in the rights they have obtained in the
various States of the Union. In the
Stale of New York, which I have the
honor in part to represent, and I am
sure in all the other States of the Union,
there has developed during those 40
years a great mass of social and labor
legislation in protection of women.
Moreover, there have grown up impor-
tant legal traditions and court decisions,
Today, in most States, women are being

protected in connection with conditions °

of work, minimum wages, maximum
hours, domestic relations, diverce and
alimony proceedings, in support of the
family and in many other ways. I am
convinced that all these protections will
be placed in great Jjeopardy if Senate
Joint Resolution 25 is enacted. No judge
or responsible lawyer has told me that
there can possibly be any assuranca that
the great mass of legisiative enactments
and legal traditions and decisions which
have been built up over many decades
will be safeguarded if the pending joint
resolution is passed. I doubt very much
whether they will be safeguarded even
if the amendment which has been offered
by the distinguished Senator from Ari-
zona [Mr. Havpen] is adopted, since I
believe there will always be a legal ques-
tlon with regard to whether a law now
on the statute books or to be passed at
a later date will be construed to impair
any of the rights, benefiis, or eXemptions
which may be conferred by law upon per-
sons of the female sex, or whether such
enactments are contrary to the body of
the joint resolution and the subsequent
amendment proposed to be incorporated

into the Constitution of the United

States.

M:. PEPPZR. Mr. President, will the
distinguished Senator object to yielding
for an inquiry?

Mr. LEHMAN. Certainly.

Mr, PEPPER. I do not wish to inter=
rupt the Senator.

Mr, LEHMAN. Ishould prefer to con-
tinue, and then I shall be giad to yicld.

Mr,. PEPPER. Certainly,

Mr, LEEMAN. Mr. President, what is
to be gained by the passage of this joins
resolution? I know of no State in the
Union in which women suffer politieal
disabilities at the present tima, They
can run for office, whether it be that of
President of the United States or Vice
President or Member of the Senate or
Member of the House of Rcpresentatives,

= - (A & ot
G0 Tons, lee, 8 L1050)

or ofiicer {n any unit of #ouve
within the United States. Vo
hold any office, citacr in public or r -
vate life. There are todey viciy
limitations on tha employiaent of
The only one I know of in the £
New York is a prohibiiion 2o B
mitiing women to work in tac min:, ¢
the State.

Mr. President, in my oninion this
resoluiion confers absolutely no
tional rights of any kind upon weo
It seeks to correet some 6f tie d
tics which cxist because of nreju
because of custom. But the pPr

0535::
censtitutional amendment will no* S0
that purpose. If a man wishos 0 ¢z
ploy a man doctor, ke i5 not goinz -
employ a woman doctor simply bz
of the amendment which it i3 Proncs:.
to have incorporated in the Constit.,
tion. If a man wishes to employ a r--
lawyer, he is not goinz to be fcreed in
employing a woman lawyer., If a il
wishes to promeote someone in his cl:
or give employment to somcone, he .
not going to be compelled by the passa
of this joint resolution or any ot:
measure or by any provision in the Coz.
stitution of the United States to act con.
trary to his judzment. i

Mr. President, I think the risk ir.
volved in passing this joint resolution i
far too great. Undoubtedly if :::
amendment to the Constitution s- i
finally be adopted, we shall jeoparciz:
the great mass of protective, social, an:
labor legislation which has been built 1p
we shall risk and shall place in Jeopard:
the court decisions and the lezal trac:
tions which have been established. Ce:-
tainly at best there cannot possidly b
any doubt in the mind of anyone th:-
the passage of the joint resoluticn wi-
place in great jeoparcy all the enac:
ments I have enumerated, and hundrec; -
in addition thereto. i

I think the joint resolution, if passed
will do a great disservice to the womes
of the country. I deeply hopa it will o
defeated in the Senate of the Tnite:
States. ¢ i

Mr. PEPPER. Mr. President—-

The VICE PRESIDENT. The Sana-
tor from New York has half a minut2
remaining. !

Mr. PEPPER. I beg the Senator: 3
pardon; I did not know he was speakin;
under a limitation of time.

I was going to ask the able Senatsr
what type of legislation favorable io
worien, now upon the statute books, decs

“he believe would be impaired or inval-

dated If the proposed consiituticnal
amcendment were adopted. :

Mr. LEHMAN. In my State, I think
the statute covering minimum wages fof
women, inasmuch as uader the S:a:?
constitution no minimum wagze is pore
mitted for men, would certainly be c2-
clared unconstitutional. I beliave ih?
limitation on hours of work of wom:n
would be declared unconstituticnal, be-
cause in our State there is no limizatics
upon the hours of work of men. I believ?
the question of support of children anc
alimony would certainly be placed it
very great jecpardy. These are only o
Tew of our statutes which might be de ;
stroyed.

ey g e T
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_ The VICE PRESIDENT. The time of
" the Scnator from New York has ox-
pired.

4 M GILLETTE. Mr. President, I
7 yield 5 minuies to the senior Scnalor
< frem New York (Mr. Ivesl,
" T AIr. IVES. Mr. Dresident, yesterday
and azain today in this debate on the
o proposed  constitut ional  amendment
*aimed to provide cqual rizhis for women,
. a stronz case hias been made against the
. amendment itself.  Amendments to the
amendment are being offered, and it
.. would appear that on the basis of the
- . intrinsic merit of the proposcd consti=
.- tutional amendment alene, as it slandd
. pnhd of itsclf, it might not reccive suf-
¢+ ficient support in the Senate to permit
- its approval.

~ T listened yesterday with much inter-
% est, as I have again today, to the re-
<

A,

marks of my distinguished colleague
from New York [Br. Leamax], in which
he gave & partial outline of the many

;2 lecislative enactments in  our State
= which, over the years, have been pro-
- vided for the speeclal protection of

2= women. As hie so gencrously indicated

! in his remarks, I also contribuicd in

4= substantlal degree in promoting many
> ‘of these legislative enactments. I con-

* eur with many of his obscrvations re-

L garding the merit of the proposed con-

-2 stitutional amendment itself, although I

‘4 feel that the situation which it provokes

.2:, is one open to broad and searching de=

-.7 bpate and probable court determination.

~.~  Iem not speaking in favor of the pro-

7+ posed constitutional amendment. I am

' *® speaking on what I consider to be the
“4% primary question before the Senate—the

=+ matter of the submission of this amend-
** ment to the States for ratification or
=3 rejection.

. " "As has been pointed out so frequently
% in tiis debate, this question has been
‘% pefore tiie Congress for 27 years. . During

® this same period the submission of the
4 amendment to the States for ratification
has frequently been advocated in plat-
form planks of both major political par-

“I= ties. It has been a constantly recurring
=3 guestion.

It is one which cannot be

... lignored.
71 Neither do I believe that it can be re-

‘13 gelved satisfactorily by the alternative

proposal in tihe form of the substitute
amendment, meritorious though such a
. proposal may be in and of itself and
apart from the main question ol the pro-
posed constitutional amendment. It
seems to mie that this proposed consti-
- tutional amendment is so vital and so
far-reaching in its implications and po-
tential conscquences that iv should be
- submitted for the individual considera-
: tion of the several States.

e ud

a4

. %

i Affecting the fundamental rights of

" the States themselves to so great degree
‘ag coes this pronosed constitutional
- amencment, the States in turn by direct
actian should be required to make the
‘ decision. Each State knows far better
‘than ean we in the Congress how the
propos=d amondmeant might affect it.
Furlicrmore, this is a very basic mat-
ter in our society which would have a
direct and powerful effect upon the well-
being of at least hall of our popuiation.
Probalbly rno cmendment to tire Consti-

i ¢ o
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fulion Laving a rreater cflect upon moro
peopic in the United Slates has ever heen
proposed. Here aguin it seems Lo @i 40
he of the ulmost importance that Lhe
Siates themselves should he called upon
1o make dircct and individual dete: 1aina-
{ion.

At the same time, two of the amcnd-
ments which have been proposcd, the
one by the Senator from Georgia I Mr.
Russcinl, which would place a time
limitation for ratification, and the one
offered by the Senator from Arizona [Mr.
Tavpen ], which is aimed to prevent any
impairment of “any rights, bencefits, ar
eremptions conferved by law upon peb=
sons of the female sex,” seems to be most
desirable.

As a former member of the legislature
of my State for many ycars, I long ago,
became convinced of the ever present
need for a time limit for the ratification
of amendments to the Constitution of
the United States, and Ilong ago renched
the personal deeision that I would not
support any proposcd constitutional
smendment, no matter how meritorious,
uniless it carricd with it such a time limi-
tation provision. .

Tor the reasons I have briefly indi-
cated, I expect to vobe in favor of Senate
Joint Resolution 25, if cither the amend-
ment to it offered by the Scnator from
Georgia [Mr. Russeii] or one of a sim=
{lar nature is adopted. In so voling,
however. I do not wish my action to be
construed in any scnse as an encorse-
meont of the proposed constitutional
amendment itsell.

I thank the Scnator from Iowa.

Mr. RUSSELL. Mr. President, I yield
myself 15 minutes.

The VICE PRESIDENT. The Senator
from Georgia is recognized for 15 min=-
utes.

Mr. RUSSELL. Mr. President, I am
unable to treat lightly any proposal to
chanze or alter the organic law of our
country. In my opinion any measure
secking to change or repeal any provi-
sion of the Constitution of the United
States or to insert a new section should
be weighed most carefully by the Mem-
bers of the Congress before it is passed
to the States with our approval. The
mere fact that the amendment has been
pending in one form or other before the
Congress for a number of years is, to me,
of itself no endorsement. Believing that
it is neither necessary nor desirable, I
shall vote against tiie submission of the
amendment to the States.

Mr. President, the amendment is a
Pandora’s box. If it is opened, no living
human being can possibly estin. e the
consequences that wiil flow from sucii
action. It will cause confusion unspeak-
able. It will strike down any numbcr of
salutary statutes cnacted by the legisla-
tures of the 48 States for the protection
or for the benefit of women. It will like-
wise jeopardize or climinate any number
of ordinances approved by the governing
bodies of the municipalities of the Na-
tion dealing with the same subject. It
will be a blow at the philosopiy of local
self-government, in which I firmly be-
lieve. Approval in its present form will
be mcre dire in its consequences than
ahy man can possily predict at this

nN
o)

juneture. It Learsa cuphonious title, the
title of “Equal Rirhts Of late, Mr,
President, we have frequentiy seen legis-
lation submittzd to the Crazress that
had little to commend it cther than the
cuphony of the title of the pronosed ~ot.

o should not cnact legislation mercsy
beeause it 15 miven an attractive label.

I have made no study of thls subjzet In
detail, but I know that in my own State
the adoption of the smeadrment would
take away righls which arc ahsolutely
vital to the women of my State. We
have provisions in the laws of my State
under which any woman and her mincr
ehildreil may ebtuin & year's supporh
frora the estate of a decadent husband,
even prior to many claims of creditors
which may be involved. What would be
the effect of the amendment? Would it.
be to deny the women of the States
which have the year's support law or
similar statutes, the rizht to a year's
support, or would it confer a year's sup-
port upon the hushand in case of the
death of a wife who owned property?

In my own State we have statules
which enlitle women to alimony and to
support, and even criminal statutes, un-
dor which a husband can be punished
for failure to suppoert his family. What
would be the effect of the amendment
upon those statutes? Would it deny
those rights to =!l married women or
would it create for all husbands the right
of alirmony and the right of support from
the wile,

T could proceed almost without end
to recite various laws which exist in
practically all the States, and which are
very beneficial to the womcen of the coun-
try, and, more than that, to the chil-
dren for whose care they are especlally
charged. We have a rule of law in my
own State, and I am sure it 09iains ina
great many other States, ti:at. unless
there is some overriding reason to the
contrary, based upon the bad character
of the wife, she is entitled, in case of
separation, to have the custcdy of mincr
children. What effect would the amend-
ment have upon those laws? No man
can safely predict. ‘Wz have siatutes
which have been enacted 10 nrotect
women wiho are now engaged in earning
their livelihood in m¥y State, and 1in
nearly all others. Would the amend-
ment strike down those statutes, ot
would it give the same richts 2nd priv-
ileges to men, and thereby stop the op-
erations of hundreds of indiis s which
are COl'ﬂD\‘“L‘(l 1o pvrl’ol':‘.‘. cevian LYpes
of work which women cannot do under
laws for their protection.

Mr. President, I cannot concave of
more mischicvous propositica thad 93
one now pcnding before the S SR !
would take avway from city
city aldermanic boards ih
any reguiation o ordi ¢
cfit of women, unless i &3
to men. It would deny
tures of the 48 Suaros the
late for the procciion O.
degree, unicss tne same v
ferred upon men. It W il o
Congress of ihe United Siaies
to enact legislation for ihe beneiil
protection of wom~. unless tne s
rights were accoraed to mea.

P
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Mr. President, my objections to the
fimendment are many.  There is another
fundamental objeciion to the proposal,
It not only denies o the State lemislative
Locics, the munie ipal Iaw-making azen-
cies, and the Congress the richit to enact
Iaws in this tield, but it transfers law=
making power in the fields of descent
end dhtrmuuon. domestic relations and
the protection "of women in industry,
from all the State legislative bodics, who
are elected by the people for that pur-
pPosc, to the Supreme Court of the United
States. In the last analysis, if the
amendment be approved, that is where
the laws will be written in those fieids.
Aimost every question that can be cone
ccived of, dealing with these subjccis
will become immediately a constitutional
question in the Foderal courts of the
land, and it will give to the Supreme
Court a tremendous legislative power in
the field of policy, which I do not think
should be vested in that Court.

Indeed. Mr. President, the Court has
shown a disposition, particularly of late
years, to invade the lcrislative field, and
to legislate in areas where it claims to
find a vacuum, or no law. If we strike
down the great mass of these laws, which
either stem from the common law or
have been enacted over a period of 200
years, it will be an iuvitation to the Su-
preme Court of the United States to legis-
late and declare policy in detail in the
field of domestic relations, laws of de-

pertain to the protectmn of women in
industry. I cannot conceive of a more
grievous blow to the right of local self-
government in this country, with the
centralization of power over the lives of
our people {n one building here in Wash-

ington, than would result if the amend- .

ment wcre adopted.

Mr, President, I have often inquired
of those who have approached me and
have sought to enlist my support of the
amendment as to just what rights they
were seeking. I knew a great many
rigiaits which would be taken from women,
but I have asked as to the rights which
would be conferred upon them if the
amendment were adopted. I have had
a number of answers to the question, but
the most substantial one has bcen that
it would confer the right to serve upon

- Juries In every State. I am not too sure

of that, as 2 matter of law, because there
is a grave question as to whether service
on a jury is a duty or a rizht. I do not
know whether the proposed constitu-
tional amendment would even conicr
that as a right, but if it did, it is 2ibso-
soiutely unaccessary, for the Congress
to take this drastic step in other ficlds,
in order to assure the rizht to serve upoa
juries. Mr. President, I malke the state-
ment, without fear of successiul con-
tradiction, that when any considerable
number of women in zny State of tae
43 States dosire to serve upon jurics, all
that it is neceszary for them to do is to
go to the State capital of their State and
they will be graated the right imaniedi-
ately by the State legislatures. “Jun
State lezislatures scck the voiss of
wonen, just Ls we scex tiiem wien we
are candidates for Federal oflice, and the
wolitical power of women in the scveral
States would be as great or greater than
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it would be here to secure the viht to
serve upen juries, i ther so desirve. I
for one, Mr. President, am not in favor
of forciny the women who mitht not
choose Lo serve on juries Lo o so thrously
4 consiitutional amenducng, particu-
larly in view of the unrc.ated cvil cona
scquences which would flow from add-
ing this unnecessary lanzuage to tho
Constitution of the United Siates.

Alr, President, I do not belicve any
cousiderable number of women in this
Nation cesire this constitutional amend-
nient. It is claimed that there is a great
Lody of sentimeont in favor of it, but, in
my opinion, the fact that resolutions of
tiiis chiaracter have been presented from
year to year is the clearest illustration
of the danger in which the country
stands of succumbing to the clamor of
minority groups who are vecal and who
constantly press their claims upon the
Congress and upon the othor organiza-
tions which contribute to the operations
of our Government.

That declarations in favor of such an
amendment have appeared frequently
in the platforms of both political par-
tics, in my opinion, {s due to the fact
there have been a few good women, who,
in their misicken zeal, have appeared
before the platform commitices in po-
litical conventions and have insisted
upon the inclusion of this subject in the
catch-all platforms of the political par-
ties. I do not bﬂlieve that there is any
ground swell from thc masses of wonen
of the Nation in favor of any such leg-
islation. On the contrary, I am confi-
dent that if the cficct of the proposition
were fully explained to all of the women
of the United States, they would bit-
terly oppose it. A great many women's
organizations are already fighting
against its adoption and it is unlikely
that a majority of the women favor it
now, even with its attractive title.

It so happens that the women who

re enzaged most actively in rearing
families or in industry sometimes do not
have the mcans of expression through
organizations such as are possessed by
other groups. It is no commendation
of the merits of the issue that it has
been contained in party platforms and
has becn pressed from year to year. To
me it is only an indication of the un-
wholesome effect of the power of pres-
sure groups and organizations which is
macde manifest in many other ways than
in this proposed amecndment to the
Constitution.

Mr, President, I have proposed an
amendment to the resolution providing
taat i eaacted, the prop ied constitu-
tional change miay be permitied to pend
Lcrme the Siate legizlaiures for only 5

24 I have discussed the time limit
wiiil a number of Scnalors favoring th
resolution, and I think there is very gen-
eral asreement thiat it is unwise not to
adopt soine timc iinlitailion on the coa-
stitutional ameadment i{ it be proposed
to the States. Tiie most recent dmend-
meat provided for a period of 7 years,
and my ameadment, as modified now,
providcs for a period of T years for the

roposal to be before thwe legislatures of
the several States,

Mr, President, I ask at this siare t
have printed in (ke Rccono a lctier

=]
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which I received this raornin
Wiiiiam Green, of the Ar
eration of Lulor, in 000
Juint resoluticn; a s
than E. Cowan, direstor,
partment, Congress of Ing: SELn-
fzations, epposing the adaption of the
joint resolution, and a stz :
by o number of eminent i
yers, and deans of law schos
out a few of the evil consugn
wiil flow {rom the ac.or...sr. c“ the rox
lution.

There being no chjzctinn
and statement were orde
printed in the Recond, ag follows:

AMERICAN FIdznaTioN €7 Lan ‘,R
Washington, D. C., January 24, 13 JJ

My Dran Scwatcr: The ‘\r*.r'nrar Eed
tion of Lahor firmly opneses the cnne.
ol the cqual-rights amendment now
conslderation by the Senate, and =
the women's ftatus bill, The Am
cration of Labor belicves in =
rights for men and women which
the siatus of all women aud not merely
wealthy women. Fucthermeore, ke esne-
clally interested in the home &nd wielle
being of the child, it is seriouzly alar 1 bea
czusc the equal-rizhts amendment de=
stroy all laws which recognize o specifiic re-
sponzglibility for the support of m.nor chil-
dren.

We believe In specific legizlation 4hrough
wilch to wipe out speciflc incgualitlcs which
work to the detrimeat of women. Tnz pro=
posed equal-rizhis amendment weu!
stroy nll existing lezislation wi
nizes different but not lesszer respen 1sihille
ties of women. We quote the 1ate )
tice Xughes who stated, in uphc:
imum wage law for women, “You cannss
chinne the sex of a persen by a mere si7ako
of the pen.” We receznize not cnly
ferent physical c.::nc: fes of wonie:
hence the need for dificrent standards ¢f eme=
ployment In certain cases, but we recarhize
glso the actual fact that until wemeon ¥
reached a period of organ.zn,.... t..;;.;:h
which they may bargain electively 9
w:m men, that it Is necessary 12 Sive 2

zse below which no employor may
t‘uen in regard to wages, hours, and o...er

Tooioy 200,
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. worzing conditions.

While we realize that In time eachi Stat
would no doubt enact laws whicih waould
tect the well-being of the child, we s

|n|n

that until such laws are enacicd tho v
ing out of present support laws would Work
a tremendous harm to thousands of our
children.

We, thercfore, will con.!rua to urg? spa-

m.. cqua.—r ghts criendment thict n vhich
much more harm than good would be 2c-
complished.

We urge that you suzpert and vote in ac-
cordance with cur pesition regarding tbis
proposal as set forth above.

Very truly yours,
W, Gne=n.
President, Amcrican Foderalicn of
Labor. A
CoNgrrss oF INDUSTRIAL ORGANIZATICNS,
Weshinglion. D.C., Ja 4

Dear ScwaTo’: On b
of Industrial Organizations, I am wrilin; you
t0 onca more state our oRhdstlian to fae
so=called equal-rizhts Gaent, Sgnate
Joint Resolution 23.

Tue CIO hias consiste
poscd amendinent cm t
dov
acted fur the benofie
would result in this l.cm wuere thie amcid-
ment o be adupted.
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Mr. Philip Murray, president of the Con-
Fress of Industrial Organtations, has pre-
viously pointed out that the proposal “actu-
ally conceals the means of robbing women of
the rights amd protections that have been
won for them.”

Mr. Murcey has further statad: It would
naot secure cquallty of treatment for women,
except at tlie heavy cost of abaudonin: the
greatl body of laws that protect womcen
workers from exploitation.

“Laws Nmiting the hours women riay be
required to work, resulating Liealth and
othwr working condltions, sccuring minta
num-waze rates i traditlonally low-pald
idustries, and the ke, would cease to bo
effective If this amendment were to becomeo
part of our Constitution.

“In addition, laws and other benefleial pro-
vislons such as maternity nld, widows' pen=-
slons, ald for dependent children, and other
soclal-security protective measures that ap=
Ply 'uncqually’ to women would also be
abolished.

“We submit that this would not rmcan
‘equal rights,’ but would return women work=
ers to conditlons that they and the orzan-
ized labor movement, together with Cone
gress, have long sought to eliminate.”

For these reasons we urgently request you
to vote against Senate Joint Resolution 25
when It comes before you for conslderation.

Bincerely yours,
NATHAN E. Cowan,
Dircctor, CIO Legisiative Departncent,

These lawyers and legal scholars—regard-
less of party, and regardless of political or
economic views—oppose the so-called equal-
rights amendment ond endorse the state=
ment set forth herein, on the legal implica-
tion of the proposed amendment, prepared by
Prof. Paul Freund, of the Harvard Law
School.

Clarence Manlon, dean of the College of
Law, University of Notrc Dame, Indiana.
~ Silas Strawn, former presldent, American
Bar Assoclation.

Charles Warren, constitutlonal lawyer and
author of “The Supreme Court in United
States History,” Washington, D, C.

George Maurice Morrls, former president,
American Bar Assoclatlon, Washington, D. C,

Marion J. Harron, judge, Tax Court of the
United States.

Walter Gellhorn, professor of law, Colum-
bla University Law School.

Glenn A. McCleary, dean of the law school,
University of Missour],

Dorothy Straus, lawyer, New York City.

D. W. Woodbridge, acting dean, depariment
of jurisprudence, Colicze of Willlam and
Mary, Willlamsburg, Va.

Marvin C. Harrison, lawyer, Cleveland,
Olilo,

M. . Kirkwood, professor of law, Stauford
Unibveraity Law Sichioal, Culirarnta,

Jueph Padway, penerad cowmel for the
A1 of L, Washington, . C.

Leon Green, dean of the Liw schoul, Nurthe
western Undversily, E wen, 1.

Dorothy Kenyon, Ia former judge
ot municipal court, New York City.

E. Blythe Stxson, dean of the law school,
Urniversity of Michigan.

Morris Ernst, lawyer, X2x York City,

WiHla«; Draper Lewis, f2rmer dean, Univer-
sity of i.ansylvanla L:w Zchool, Phlladela

phia.
Charies C. Burilnzkam, lawyer, New York
City,

Patrick O'Brien. prebte judze of Wayne
County, Detroit, Mich.

Godlrey Schmlidt, pralcisor of law, Forda
bam Unlversity, New Yeorz City,

Robert . Wettach, ¢ 30 the school of
law, University of Ne lina.

Liabel Simons, lawycr, I udund Park, I,
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Patrick Nertney, lawyer, and chafrman,
Detrolt Chapter, National Lawyers Gulld,
Detroit, Mich,

Walter Irank, lawyer, New York Clty, -

Harry R. Trusler, desn of the colicge of
law, University of Florida.

Dowrlas B, Muggs, professor of law, Dulie
University School of Law, and former sollcl-
tor, Unlted States Department of Labor.

Georze Burke, former general counsel,
OPA, Ann Arbor, Mich.

Gerard Reilly, lawyer, and member National
Lubor Relations Beard,

Willlom H. IHolly, United ‘States district
Juclyze, Chieapo.

Roscoe Pound, former dean, Harvard Law
Bchool.

Everett Fraser, dean of the law school,
Unlversity of Minnesota.

Monte M. Lemann, lawyer, New Orleans, La.

Albert J. Harno, dean of the college of
law, University of Illinols.

Lowell Turrentine, acting dean, school of
law, Stanford University, California,

Willard Hurst, professor of law, Unliversity '
of Wisconsin Law School.

Francis Swictllk, dean of Marquette Unie
versity Law School, Mllwaukee, Wis.

N. Ruth Wood, lawyer, St. Louls, Mo.

Henry B. Witham, dean of the law school,
Indlana University,

C. M. Finfrock, decan of the school of law,
Western Reserve Unlversity, Cleveland, Ohlo,

Sayre MacNcll, dean of the school of law,
Loyola University, Los Angeles.

Frank Donner, counsel for the CIO, Wash=
ington, D. C.

E. Merrick Dodd, professor, law, Harvard
Law School.

Harry Shulman, professor of law, Yale Uni-
¥eisily Luw School.

NATIONAL COMMITITEE ON THEC
BraTus or Wonew
IN THE UNITED STATES,
Washington, D. C,

The following statement on legal implica-
tlons of proposed Federal equal-rights
amendment has been endorsed by deans and
professors of 21 leading law schools and by
eminent attorneys, jurists, and constitutional
lawyers, including former presidents of the
American Bar Asscciztion and the general
counsel for the two great labor organizations,

“The proposed amendment to the Consti-
tution rcads as follows:

“'That equality of rights under the law
shall not be denied or abridged by the United
States or by any State on account of sex.
Congress and the scveral States shall have
power, within their respective Jurisdictions,
to enforce this article by appreprinte legls-
lation.

* "This amendment shall take effect 3 ycars
after the date of ratifleation.’

“It anything about this propcsed amend-
ment is clear, It 1s that it would transform
every provision of law concy Lz women
to o canstitutionnl kaue W be withnately
renlved by Lhe Spueme Courd of The Unlled
Sk Fvery sialutory and commonslaw
provizlon deallng with the mamifuld relation
of women {1 society would Le foreed .o run
the gountiet of attack on consiitutloral
grournds. The ranze of such jotential
gatlon is too zreat to be readlly for
but it would certainly embrace such
legal provisions ns those relating to a s
allowance, the obllgation of famiiy supnort
and grouns . T Givoree, the age of majority,

and the : Lunulment of marriages,
and the . hours of labor for women

in protected induatrics.

“Not only is tie range of the anieimient
of indefinite extent Lut, even musre
tant, the fate of ol tius wvaricd legislation
wouid be left highly uncertain in the face of
Judicial review. Presumably the amend:ont
would set up n eonsttutional b) Lick of
absoiute equility betwesn nien and waomen
in all legal reiatlonskipys. A more flexiblia
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view, permiiting ressonsble diffesentlationg
can hardly be revarded o5 the ohlecs of the
propasal, slnen the fourieenth amendmons
has long providec e shail o
auy peracm the eqgual or
nnd that amendment
claesifications while proh
gal discrimination, If it
five the couris the autharity to p: upon
the propricty of distinctions, henefis, and
dutlcs as between men and women, no new
fuidance is given to the courts, and th F
tire subject, one of urusunl en; 7t}
would be Ieft to the unpr-dictable judyments
of courts in the form of constitutional de-
cislons,

“Such decisions eould not be changed by
act of the legislature. Such a responsibility
upon the courts would be doubtless as ur-
welcome to them as it wouid be Inappropri-
ate. As has been stzted, howaver, the pro-
posal evidently contempiates no EBexthiiliy in
construction, but ratier a rule ef rigid equal-

. ity. This branch of the dilemma s as re-

pelling as the other. It appears to ba ac-
cepted by what Is currently the most author-
itatlve statement on this amendment—:ihe
report of the House Judlclary Committee,
House Report 907, Seventy-ninth Conaress,
first scssion, on House Jolnt Resolution 43,
dated July 12, 1545. The majority of the
committee appears to recognize that, under
the amendment, the many laws protecting
the safety and welfare of women in industry
would necessarily fall. The committee
states: 'To say the least of the matter, many
of the large organizations of WOomen repre=-
sented in hearings before the committes bhave
expressed a sinecere des're to waive the EC=
talled preferential benefits now accorded tc
Women by various laws so as to permit them
to follow economic activities from which they
are now excluded.’

"It would not be feasible to attempt to enu-
merate the wide varfety of laws anc rules of
the common law which would fail under the
impact of the amendment. Some concepticn
of thelr scope may, however, be given by re-
calling the varlety of relationskips in which
women stand {n the community. Thase re-
lationships may ke summarized as (a) waze
earner, (b) membercf a famlly, (¢) cliizon,
(d) individuai. The law Bas recognized and
attempted to deal with these relationships in
8 concrete way. Doubtless there are Cileul-
ties and anachronisms in the law which
should be remedicd. But the methed adopt-
cd by the amendment is to ignore the basis
for all that has beea at the foundation of
these measures, and to substitute an absirast
rule of thumb. The practical efect of such
& course can be suggested by referring brielly
to each of tho four catcgories mentioned
above.

“(a) As wage earners: One of the most {a-

siliar formis of legisiation is thatMhich el
lers spectal Pratection on wumen {0 tnduss
ey, thrawh the peolabition of Chig
I bavciardaus wERpaliong wtid e
tlation wl nient wonk TETTS BT TS,
of labor, Presunaily the long; s
Plice these protective micasures
statute boolks would be set as naugh
tdoption of the amendment
sich statutes would a
hcld invalid as der
rizht to work or
equal right of protection v
1t Is to be noted, tha 2
cquality of rizhis unger t
cillier men or wonen g ¢ X
ity. How the probiem would be me
oinly be left to coniecture. If a S:as
re falied to rev
Froircilon to wom
i3 il uncertain wheiher tive o
of indusirial legi il would be tora apars
by judicial decision ¢r whrther a cours
would undertake to ies.ciat> by ralsing the
samc protection fur men. Surdiy the wurk
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of gereratlons ought not to e left to this
blind harard.

1LY As memibers of {he family: Legisla-
tlon i the latter rt of the nineteently and
carly part of the twentieth century, come-
WOWR As marcied women's acts, fair-

ersally, I this coun ¥ removed tho
disalilltws which the common law lind
pliced upon married women wilh rIspect to
the rizht to suc and bLe sted, the right to
own separate prdperty, and -he right to en-
EaLe In commercial transactions. It is truc
that in some States certain remmants of
these disabilities have bersisted. In a few
States, for example, a marricd woman may
not become a surety for her husband's debts,
on the theory that she might otherwise be
fmposed upon; if the reason which has led
gonme States to retain this disability is not
& suflicient one, the disability should, of
colirse, be removed by further leglslation.

“Similarly, In a few States o married
woman's earnings, while belonging to her i
they result from work outside the home,
are held to Inure to the hushand if they are
preduced by working inside the home,
Whether this s a falr adjustment in view
of the husband's primary duty to support
the family may be a fairly dedatable ques-
tlon, which again can be resolved by further
legislation 1f further reform is thought de-
sirable. The proposed amendment would
leave no room for legislative experiment
along these lines, but would Impose A re-
quirement of nbsolute cquality in the prop-
erty rights of husband and wife,

“More seriously, 1t would presumably abol-
ish the common rule whereby a husband
has the primary duty of support toward his
family, and whereby in many jurlsdictions
failure to render such support 1s a ground
for separation or divorce. Preclsely how the
law of cupport Is to be transformed 25 a re-
sult of the amendment is by no means clear.
The concept of & primary duly does wui lend
itself to a rule of equality.

“The very least that can be sald is that
the complex and delicate ficld of marital
relationships and dlvorce, into which Con-
gress has seduiously declined to enter in the
past, would now be gravely affecied by the
tangential force of a constitutional amend-
ment, which would not even rest on a study
of the manifold problems involved,

"It is wortiiy cf note that the community-
property systems of eight Western States,
Which have evolved differently from the com-
mon-law systems and which, in general, have
recogiized for a longer period the coordinate
status of husband and wife, nevertheless con-
tain inequalities which would doubtless be
rendered Invalid under the amendment.
Thus the hushand 15 generally regarded as o
kind of managing pastuer with speclal powers
not possessed by the wife in rospect of com-
munity property. Legislation would doubt-
less ke required to produce conformity with
the dictates of tie amendment, and the
ramifications of such leglslation, particularly
with respect to the special tax status of per-
sons ownlng community property, cannot be
picdicted with cerialnty.

“(e) As cltlzens: Whlle the suflraze
amcnament and other lezislation have gen-
erally guarantecd to women an equality of
civii and poiitical rights, there remain some
gaps which 1t is undoubtediy cae purpose of
tie emendrient to close. One of these is
tiie distinction drawn in scme States be-
twien the obilzaticn of men and that of
women for jury serviee, But whether the
ameadment would in fact requlre a change
In this field s its2if uncertaln, since it is
falriy arguable that jury service is not o rizht
but a duty and hence not within the scope
ol the amendment. Indeed, the amend-

L oaciis up a whoie field of potential con-
Jo¥  tuming on  disiinciion batween
ni. and dutles.
“idt As Individuala. A common leglslative
difles: tie treotmont of men and
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1s penerally lower for Lhe 1
ence has lons e
physical readitues.

Lion wauld no lon
I aaitine

itter. Thls diTer
BOS G an rellecting
sanbly the dGisting-
w valld, Bug if a
wed to ehange the law, the out-
Wil prenend somethany of a legal
0 tne age af male * fur men s
¥ 16, 1t ean hiuday be o el
¥owould requiee o levog, o
" radslug of Lthe i lia
Ll ef the greater nigat, s
wi be assertid that the lower e for
I provides a greater right to marry but
4L The sanae time a more restricted rigcht to
annul on the ground of minority. FHow a
court woitid soive the conundrum 15, liko
most problemis created by the proposad
amendnient, a matter purcly of speculation,

“The basic fallacy in the propcsed amend-
ment is that it attempts to deal with com-
blicated and highly concrete problems arising
out of a diversity of human relationships in
terms of a single aud simple abstraction.
This abstraction is undoubtedly a worthy

" ideal for mobilizing legislative forces in order

to remedy particular deficicneics in the law,
But as a constitutionsal standard, it 1s hope-
lessiy inept. That the proposed cqual-rights
amendment would open up an era of rezret-
table consequences for the legal status of
women in this country is highly probabie.
That it would open up a period of extreme
confusion in constitutional law s a certainty,
"PAuL FREUND,
“Professor of Law, ilarvard Law School.”

\Ir. RUSSELL. Mr. President, in my
opinion, no rights which are substantial
in nature would be conferred on the
woricn of America by the submission and
approval of this proposed constitutional
amendment. To the contrary, it would
result in the deprivation of substantial
rights {o which'tlie woinen of the Nation
arc entitled and which they today enjoy.

Mr. President, I hope the Senate will
reject the joint resolution.

Mr. HAYDEN., Mr. President, will the
Senator yield?

Mr, RUSSELL. I yield.

Mr. HAYDEN. Has the Senator from
Georgia offered his amendment chang-
ing the time from 5 to 7 years?

Mr. RUSSELL., Mr. President, I offer
the amendment at this time.

The VICE PRESIDENT. Thae elerk
will state the emendment offered by the
Senator from Georgia.

Tie Cincr CLERK. On page 2, it is pro-
posed to strike out lines 6 and 7, and
insert in lieu thereof the following:

Tals article shall be inoperative unless It
shall have been ratified as an amendment to
the Constitution by the legislaturcs of
ihres-fourths of the scveral States within
7 yeara from the date of its submission to
the Stales by the Congress; and, 1 so rutitied,
chall take eteet upon the cxpirutlon of 1 year
aiter the date of such ratilication,

Mr. GILLETTE. LIr. President, hay-
ing consuited with some of the leadzrs on
our sidge of the controversy, I wil say that
we shall be glad to accept the amendment
as medified.

Mr. President, I yield 9 minutes to the
scnior Scnater from North Dakata.

Mr. LANGER. Mr. Prosicdent, I shall
taka only 5 minutiés, and I ask that the
Senator from Iowa yicld the remainder of
the time to the elosuicat senior Scnzior
frcma Fiorida LVr. Fzooorl,

Mr. President, thic truih of the sitia-
tion is that Amnerican women todas oovd
only two rights which cannol be t.ccn
away from them by thcir respeciive

. States. One is the rigii 10 vote, which
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has Lecn granted to them oy the ninte
5 ameadment. The g i3 the
¥, oo ehoose Lheir cisoze p if they
dey alens, whichi s a rivhy sranted
&5 a resull of an internatingnl treiaty,
intuished friend from Genrzia
cojothatif ooy the women
¥ were informaed, how dif-
<coenuny Lisy vood feel about the mat-
ter, Let me te.l iy distinsuished fri ok
that for nine long years hearinos after
hearings were held by thie Judiciary
Coramittee, notices of which were
given——

Mr. RUSZELL, Mr. President, will the
Senator yicld?

Mr. LANCER. 1 refuse to yieid. I
have only 5 minutes,

Let me say to my distinguished {riend,
the junior Senator from New York iMr.
Leiman], that woemen belongzing to labor
unions frem the State of New York ap-
peared before the commitiee and testia
fied at the very time that tho Senator
was Governor of New Yoirk, that they
were unable to receive salaries which
they carned as foremen on tnicn jobs,
because when Inspectors came around
the women were shoved aside, aiid men
were pui in their place iemporarily, so
that the inspectors would not know that
women were earning the meney or wer
doing the work,

That is not all, Mr, Presidant.

-Mr. LEEMAN, Mr. President, will the
Scnator yield?

Mr. LANGER. Mr. President, I refuse
to yield.

I wish to say, further, Mr. President,
that it is strange that the womoan folx,
who rear the families, were not per-
mitted to be on a single draft bozrd cur-
ing Wqgld War I and Woild War II. It
is all right for them to rear the families,
but when the Government steppsd in
and said, “We are going to taka your
boy and use him for cannon fodder,” not
a woman was aliowed to be on a draft
board anywhere in the United States of
America. The Government said that the
reason for their exclusion was that tiaey
were only subeitizens. Moy recently
the Comptroller ruled that women wera
not persons. Since women were not per-
sons but “females” it took a special stat-
ute to enable them to serve their couniry
as physicians, :

Why did not the Senators who are op-
posed to the resolution come beiore the
Judiciary Committee, which considered
this measure for nine lon: years? The
arcuments that somie Senators have

iade Loday were never made before thar
committee at all, I remember very weil
that when the question of woman suf-
frage was Leing considered some years
ago a girl from ray Siale, Beviah Am-
idon, was nearly put in jail in Washing-
ton for picksting the White House in
favor of werman's suffiaze.

The Commiitee on the Judiz
studied this subject for § years. I, 'as
one of ihe spensors of this msasure, to-
gethor with the junior Senntor from
Novta Daxota My, Youwnci, am proud
of the fact that the womien of North
Dakota and, I believe, of the
iave shown in medicine, in the aris on
sciences, and, yes, even ia ilc cperation
of farms that thoy are on an cquality
Wit meon; aad I i not ald ali worried at
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As will be recalled, it was a beliel in the eventual revision of the
Supreme Court's approach o (e question of sex discrimination
in the law that led the President’s Commission to withhold any
recommendation with respect o the proposed “cqual rights”
amendment.?™ That amendment has for many years attracted a
substantiul number of proponcents, however, and there are un-
doubtedly many persons who, even today, believe that its adoption
Is a necessary step toward achieving full legal cquality between the

sexes. Whether such a belief is warranted is the subject of the pres-

cnt section.

The crucial language of the proposed equal rights amendment
to the United States Constitution states that “Equality of rights
under the law shall not be denicd or abridged by the United States
or by any State on account of scx.” Proposals of this sort have been
introduced in cach Congress since 1923,185 and are currently be-
fore the goth Congress.186

In 1950 and 1933 the Scnate approved the proposed amend-
ment, but with the “Hayden rider” added on the floor.187 That
“rider” provided that the amendment “shall not be construed to
impair any rights, benefits, or exemptions now or hereafter con-
ferred by law, upon persons of female sex.”

In evaluating the amendment and rider, therefore, there are
three possible results. One is to recommend adoption of the amend-
ment alone, another is to recommend adoption of the amendment
together with the rider, and the third is to recommend, if not the
rejection of the amendment and/or rider, at least an abatement
of any cfforts to secure their adoption.

For reasons to be explained below, it is this final alternative that
is urged hercin.

Given the premises and outlook that have been expressed
throughout this volume, it is abundantly clear that the amend-
ment with the rider attached can, in no event, be acceptable. To
qualify the amendment’s requirement of equality with the com-
mand that certain special legal privileges enjoyed by women “now
or hereafter” shall not be impaired is not to require equality at all.
It is of course one thing to say that some of these existing legal
privileges and benefits may continue to be held valid under the
various evolving standards for testing differences in treatment of
various identifiable social and human groups. It is quite another
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thing to say that any privilege previously conferred or to be con-
ferred in the future upon women only is to e autornatically
validated. Rather than expressing the principle of cquality, the
amendment with the rider would in cffect create a situation in
which women would be “more cqual” than men. Indeed, if as has
been suggested in this ‘chapter, certain existing legal benefits and
privileges accorded to women only may, unless extended to men
also, violate existing constitutional provisions, then the adoption
of the amendment with the rider would raise a serious question
as to its validity in the light of the existing Filth and Fourteenth
Amendnients to the United States Constitution. 155

If the principal villain in this area is, as has been suggested, the
status of “otherness” that a male dominated society has imposed
on women, the adoption of thec amendment with the rider would
constitutc the granting of a blank check to the legislatures to per-
petuate if not aggravate existing inequalities.

Of course, the comments that have just becn made have been
addressed to.the potential effects of the amendment with the rider,
and are by no means intended to impugn the motives of its spon-
sor or of those senators who have supported the rider. In all likeli-
hood, support of the rider has been motivated principally by a
fear that the adoption of the amendment without the rider would
lead to the abrogation of useful social legislaion, such as the mini-.
mum wage and maximum hours laws for women only.2® But, as has
been demonstrated in this chapter, the principle of equality of
treament without regard to sex can be implemented without sac-
rificing these important social gains of the past. This can be done
by the device of extending, wherever feasible, such laws to men also.
As has been shown, the court can do this alone—al though legisla-
tures, provided they wanted to take the initiative to do so, could
subscquently repeal such laws, a not too likely event in the light
of our social and political history.

What, then, of the ameidment alone, that is, without the rider?
At first blush there is a certain beguiling panacea-like quality
about the amendment for those who are dedicated to the quest for
cqual dignity between the sexes. It would seem that, were the
amendment adopted, it would be capable of achieving this goal
in one fell swoop. Indeed, there occasionally have been intima-
tions in some judicial opinions that sex discrimination in the law
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could not be constitutionally invalidated “unless prohibited in
express terms in the Constitution, . , 190

But it is submitted that were the amendment adopted, it would
have little or no elfect upon existing constitutional doctrine in the
arca of sex discrimination. “Then, as now, the crucial factor will
continue 1o be the responsivencss of the judiciary to the social
impulse toward cquality of treatment without regard to sex. For
example, pursuant to a functional analysis, a court could hold,
even alter the adoption of the proposed amendment, that a law
exempting women from strenuous military service is not one that
denics or abridges any right (of men) on account of sex, but is
rather one that is reasonably bused upon the general physical
(functional) differences between the sexes. Similar results could
also be obtained in many other arcas in which men and women
arc presently accorded diflerent legal treatment.

Many proponents of the amendment appear to be motivated by
a belief that the United States Supreme Court and lower state and
federal courts have in the past hcld existing provisions of the
United States Constitution, in particular the Fifth and Fourteenth
Amendments, inapplicable to women. The fact is, however, that
the courts have not done this at all. Instead, they have generally
held that the existing constitutional provisions do apply to women,
but that within the limits of those provisions, women in many
situations constitute a class that can reasonably be subjected to
separate treatment. It is submitted that the adoption of the equal
rights amendment would not fundamentally change the picture.

- While the proposed amendment states that equality of rights shall

not be abridged on account of sex, sex classifications could con-
tinue if it can be demonstrated that though they are expressed in
terms of sex, they are in reality based upon function. On the other
hand, under existing constitutional provisions, particular classifi-
cations of men and women that cannot be shown to be based upon
function, are vulnerable to attack—as has already been demon-
strated in some lower state and federal courts with respect to dis-
criminatory laws in the realm of jury service, differences in
punishment for identical crimes, right to sue for loss of consortium,
and the like.

Of-course, the presence of the amendment in the Constitution
would not be entirely without special effects. In order to achieve
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the results suggested in the preceding paragraphs, the judiciary

s would have to overcome the specific langaage of the amendment.
But the point that must be stressed is not only that this would not
be impossible of achicvement, but that judges could in fuct do this
very casily, adopting the analytical approach (functional analysis)
mentioned carlier.

If adoption of the equal rights amendment would have little
impact upon existing constitutional law doctrine in the arca of
scx discrimination, proponents of cquality of legal trcatment for
men and women will find that, as a tactical matter, their energics
will be better spent in other activitics directed toward this goal.
Every day spent in working for the amendment is a day that is
taken away from informing the American public of the continued
areas of uncqual trcatment, or from participating in the presently
growing number of challenges to such treatment based on existing
constitutional provisions.

Given the recent developments in the area of sex discrimination,

_ there is every indication that great changes are in the offing, and
. * that, in the tradition of the common law, such changes will take
place with respect to specific, discrete situations, rather than with
a potentially destructive and self-defeating blunderbuss approach.
* ; The need is for greater numbers of people of both sexes, lawyers
and non-lawyers alike, to begin turning their attention to the
~ legal problems in this area and toward devising new approaches,
“only a few of which have been suggested hc.cin, to the solution
of those problems.
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