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POWER OF THE VRESI)ENT TO USE TR0P:3 TO DEAL
WITH DISORDERS ARISING WITHIN THE STATES

S0OiE SELECTED MATERTAKS

Under exi tiig statutory authorizations, the President is

empowered to dispatch troops to meet three different types of problems

arising in the wake of civil disturbances which confront specific

states. These encompass (1) civil disturbances which interfere with

the enforcement of federal laws. Under 10 U.S.C. 332 the President,

without waiting for any request for assistance from state authorities,

and even in the face of opposition from state authorities, is competent

to dispatch troops into any state in which resistance to the execution

of federal laws is encountered. (2) Likewise, by the terms of 10 U.S.C.

333 the President is authorized to dispatch troops into any state in

izh civil disturbance not onil impedes the administration of

federal and state laws but also has the effect, as a consequence of a

default on the part of a state, of depriving inhabitants thereof of

civil rights secured to them by the Constitution and laws of the

United States. (3) Finally, the President, in his discretion, is

privileged by the terms of 10 U.S.C. 331 to respond, or not to respond,

to requests for the dispatch of troops received from a state in whioh

a civil disturbance not entailing resistance to the enforcement of

federal laws has arisen.
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Reproduced and appendeK hereto Is a chapter frO(fl a text,

entitled: The President and Civil Disorders, written by J3ennett "di ta

RiJ. Also included is a copy of an article by Daniel A. Pollitt

entitled: Presidential Use of Troops to Execute the Laws: A Brief

History (36 N.C.L. Rev. 117-141 (1958)). The first reference is

devoted very largely to a coverage of the exercise by the President

of his authority to deploy troops upon the receipt of a request

therefor from a state afflicted by an internal disturbance whereas

the second emphasizes the dispatch of troops by the President to

counter resistance to the enforcement of federal laws. Inasmuch as

the statutory citations contained in the excerpt from Professor Rich's

text are to provisions of the Revised Statutes, typewritten notations

have been affixed at appropritate locations in the margin of the

pages thereof setting forth the United States Code provisions repre-

senting the current equivalent of the now obsolete sections of the

Revised Statutes.
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CHAPTER X I

SO RE VF I-RE TDENTR "L AUTHORITTd

By virtue of the constitutional powers of the presIdent and also

because of the powers he has been delegated by Congress, the chief

executive has a broad range of authority in relation to domestic

disorders.
CONSTITUTIONAL PROVISIONS

The Constitution grants Congress the power:

i. To raise and support armies... .

2. To provide and maintain a navy;

3. To make rules for the government and regulations of the land

and naval forces;

4. To provide for calling forth the militia to execute the laws of the

Union, suppress insurrections, and repel invasions;

5. To provide for organizing, arming, and disciplining the militia

and for governing such part of them as may be employed in the service

of the United States... .

6. To make all laws which shall be necessary and proper for carrying

into execution the foregoing powers, and all other powers vested by this

Constitution in the Government or the United States, or in any de-

partncent or officer thereof." 2

The Constitution specifies that the president

I. . . . shall be commander-in-chief of the army and navy of the

United States, and of the militia of the several States when called into

the actual service of the United States... .

2. . . . shall take care that the laws be faithfully executed. . .

The Constitution also provides:

The United States shall guarantee to every State in this Union a

'In preparing this chapter the writer talked several times with Colonel Archibald

King of the Judge Advocate General's Gii:ce. He also talked with Lieutenant

Colonel A. L. Lerch and Colonel F. Granville Munson of the same office, Lieutenant

Colonel C. A. Wicklisie of the National Guard Bureau, and Frederick Bernays

Wiener of the Department of Justice. Needless to say, none of these gentlemen is

responsible for any opinions expressed herein.

Art. I, sec. 8.
Art. II, secs. 2, 3-

189

Bennett Milton Rich. The Presidents and Civil Diforders,
Brooking Institution, 1941. Reproduced by The Library of
Congress, Legislative Reference Service, with permission
of the Brookings Institution, on August 7, 1967.
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republican form of govern-ment, and shalj protect each of them against

invasion, and on application cf the legislature, or of the executive (when
the legislature cannot be convened), against domestic violence.4

E A TO ThE STAThS

Congress, by statute, has supplemented the constitutional provi-

sions enumerated above to give t.C president broad powers and

great dIscreton in matters pertaining to the preservation of domestic
1n U. S. Co peace. The first of these to be considered, section 5297,of the Re-

331 vised Statutes, provides for federal assistance to the states.

In case of an insurrection in any State against the government thereof

it shall be lawful for the President, on application of the legislature of
such State, or of the executive when the legislature can not be convened,
to call forth such number of the militia of any other State or States

which may be applied for as he deems sufficient to suppress such in-
surrection, or on like application, to employ for the same purposes such

part of the land or naval forces of the United States as he deems

necessary.5

The statute does not say that the president must obey the callhof

a state. It merely makes lawful his doing so. As the preceding

chapters have demonstrated, the presidents have been rather reluc-

tant to send troops in answer to such requests. Particularly in intra-

state political contests there has been a definite tendency to avoid

jeopardizing the delicate relationships between the state and nat-

ional governments. Van Buren, Tyler, and Grant were asked to

intervene in disputes of a political nature, and each one hesitated

because of the possibility of "dangerous consequences to our repub-

lican institutions."0

One of the outstanding developments in the procedure for han-

dling disturbances is the change in the federal government's position

Art. IV, sec. 4.
eT..is act is an outgrowth of statutes passed in 1792, 1795, and 1807. See

Y Stat. L. 26, 424, and 2 Stat. L. 443.
See p. 53. During Grant's second administration he was faced with an especially

cificult problem in Arkansas. There were two claimants for the gubernatorial
post, each of whom requested federal assistance. Followers of the two aspirants
cjuickly organized, and had it not been for a small force of regular troops which
took up a position between the opposing camps a major riot might have occurred.
Grant subsequently proclaimed one of the governors duly elected. For the docu-
ments and an account of this disturbance see Frederick T. Wilson, Federal Aid
in Domes:ic Disturbances, S. Doe. 263, 67 Cong. 2 sesa., pp. 140-55, 263-69.
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on the administrative problem of command. President Hayes

repeatedly instructed his commanding o{Bcers to act unier the

orders of the governors who had recquested aid. Obviously such an

order gives the troops little discretion. They are unable, widt> c

the governor's consent, to take whatever action :s necessary to pre-

serve the peace. This faulty condition was recognized by General

Hancock in the great railroad riots of 1877. The General wrote as

follows to the Secretary of War:

My impression is that when the State governments declare their in-
ability to suppress domestic insurrection through the ordinary channels

and call upon the President of the United States to intervene to their

assistance, he should not do it through the civil powers of the States which

have already failed, but that it should be done by the intervention of

Federal authority by military force and by the President exercising the

control.'

This view gradually gained acceptance although as late as 1899, in
Idaho, by virtue of McKinley's lack of careful supervision, the

troops did about as the state adjutant general directed. However,
by 1903, during the threatened disorders in Colorado, Elihu Root

explained that the president could not place the military forces

under the governor's management, "but must himself direct their

operations."' In contrast to the position of President Hayes was

the order given by the governor of West Virginia to his subordinates

during the disturbances in the summer of 1921: "The peace officers
of this State will obey the direction of the officer commanding the

United States troops, or his properly designated representative."

This represents a complete reversal in policy from that of Presi-

dent Hayes a half-century before. In general it may be said that

governors who have been compelled to call for help have had
little disposition to assert control over the federal forces. On the

contrary, they have been thankful to be relieved of a burdensome

problem.
Two standard excuses have been used by presidents who have

wished to avoid sending troops to states requesting aid. The first

'S. Doc. 263, 67 Cong. 2 sess., p. 276.
ySee p. 124.

New York Times, Sept. 3, 192I, p. 1.
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is that, in the opinion of the president, the state has not yet demon-

strated its inability to quell the disturbance. Van Buren refused the

request of the governor of Pennsylvania at the time of the Buck-

shot War on this ground, and since then the same answer has

several times been given." A second common method of avoiding

the sending of troops is the excuse that the governor's requisition

is incorrectly drawn. For example, it is incorrect for a governor to

make a request while the legislature is in session. The legislature

itself should make the request. Another excuse which the president

may give is that the parenthetical expression "when the legislature

can not be convened" implies an obligation on the part of the

governor to call the legislature into session. This was one of Pierce's

arguments at the time of California's troubles with the San Fran-

cisco Vigilance Committee of i856, and of Theodore Roosevelt's

in the Goldfield, Nevada, disturbance. Again, the president's re-

fusal may simply be based on the lack of a formal appeal. Hayes

was very insistent that the governors' requests be worded formally,
and he refused to honor those which were not. He expected a

statement that disorder existed, that the state authorities were in-

capable of preserving the peace, that the legislature was not in ses-

sion and could not be convened in time to meet the emergency, and

that the appeal was for the purpose of protecting the state against

domestic violence. In 1903, Theodore Roosevelt used the same

excuse, that is, an improperly worded request, in declining to assist

he governor of Colorado.

On April 1, 1941, Governor Julius P. Heil of Wisconsin sent

President Franklin D. Roosevelt a telegram stating that the situa-

tion at the Allis Chalmers plant in Milwaukee was "absolutely out

of control of all the peace omicers available."" The Governor in-

dicated his desire for federal intervention, but since he did not

specifically ask for troops, the President took no action. The Presi-

dent's Secretary, Stephen T. Early, emphasized the necessity of a

formal request.1" For the most part, when a president does not

wish to send troops, rather than openly refuse, he resorts to an

2
0 See pp. 53, 69, 16o.

11 New York Times, Apr. 2, 1941, p.

" The same, April 3, p. iz.
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excuse similar to those above. When it is apparent that troops are
needed quickly, in few, if any, cases has there been much quibbling
over the wording of the application.

R. S. 29ihas been used reLuctantly also because there is the
fear, which, unfortunately, has in more than one .nstance been
realized, that the armed forces of the United States will be used
merely as policemen. As McKinley, Theodore Roosevelt, and Wil-
son learned to their misfortune, governors who succeed in obtain-
ing troops are able to devise one scheme after another for keeping
them. The United States not only bears the major cost of bringing
disturban :es to an end but, in addition, so long as the president can
be persua led that the presence of the troops is necessary, the federal
government is saddled with a policing cost that rightly belongs to
the states.

Increased speed in methods of communication and transportation
has vastly improved the machinery for aiding the states. The pro-
cedure, briefly, is as follows. The governor sends a telegram to the
President giving an explanation of the troublesome situation in
his state and requesting assistance to prevent or curb violence. If
the president is convinced troops are needed, the secretary of war is
so Inrormea. Tne secretary gives the order for the movement of
troops to the adjutant general, and that officer, in turn, transmits
the order to the corps area commander within whose territory the
scene of the disturbance is located. Detachments of troops, ordi-
narily, are then dispatched from more than one army post, as the
number at each garrison is usually rather small.

While this procedure may appear rather complicated, actually it
is very simple. Once the president has made up his mind, it takes
very little time to get the order to the corps area commander. There
are, however, three points of possible delay. In the first place, local
officials must convince the governor that outside aid is necessary."
Then, too, delay may occur in the president's office. lie may desire
to verify the accuracy of the governor's request. This has been a

"Altiin~gh rather remote, there is also the possibility that the governor may
be out of the state and that his subordinates are unwilling to assume responsibility.
The abse ce of the governor of Pennsylvania was of great significance at the time
of the railroad riots at Pittsburgh in 1877.

1) u.S.C.
331

T9j
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very common practice and, as events have proved, a very sound one.
The president also frequently wishes to confer with some of his

advisers. The secretary of war, the attorney general, and the chief

of staff are commonly consulted, and in some instances presidents

have brought state appeals before the whole Cabinet.

A third source of delay arises from the problems incident to the

mobilization and transportation of the troops. For example, lack
of proper understanding between railroad and army offcials at the

time of the West Virginia disturbance of 1921 meant that troop

trains were sidetracked for passenger trains and the journey from
Camp Dix, New jersey, took 34 hours, almost three times the

normal requirement." The governor may assist in speeding mobili-

zation by notifying the corps area commander of his request to

the president. Thus, pending the president's decision, the com-

manding officer has an opportunity to make preparations for dis-

patching the troops. The president may also speed up the process

by anticipating a governor's call and giving orders for the troops

to be in readiness to move the moment a formal request is made.

This practice has been common for almost a century. In 1842, at

the time of the Dorr Rebellion, President Tyler strengthened the

garrison at Fort Adams and ordered troops at other points to be

prepared to move even though what he considered a correct requisi-

tion had not been received. In 1934, because of the textile strike in

the same state, the War Department ordered the regular troops

at several posts in the New England area to prepare for possible

movement into the strike zone."' Both President Franklin D.

Roosevelt and Secretary of War Dern visited the state, the latter

to make an official study of the strike. Contrary to the wishes of the

governor, the legislature refused to ask for aid." Fortunately, the

disorder was no greater than the Rhode Island National Guard

could handle.

It was because of the post-World War reorganization of the

National Guard, and not because of freedom from disturbances,
that recent presidents have been relieved of the task of assisting the

" New York Times, Sept. 7, 1921, p. 17.
1 

The same, Sept. 14, 1934, P. I.
" The same, September 16, p. 32, September 15, p. 1.

L.IS-8
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states to maintain order." By virtue of the federal government's

interest in increasing the personnel, supplying equipment, and es-

tablishing a training program, the National Guard was a much more

potent force than the earlier militia bodies. However, the call of

the National Guard into federal service in August 1940 raised

again the problem of how the states were to cope with disorders

of any consequence. Until such time as the National Guard is re-

turned to the states, governors may be forced to rely upon federal

assistance, for it is improbable that, without a considerable amount

of training, the new State Guard organizations will be competent

to handle a major disorder.S Once again an already overburdened

chief executive may be faced with a problem which has proved ever

difficult of solution.

ENFORCEMENT OF FEDERAL LAW

The second important law dealing with the power of the presi-

dent in public disorders is Revised Statuites, section 5298:A . _ 10 U.S.C.

Whenever, by reason of unlawful obstructions, combinations, or as- 32

senlages of persons, or rebellion against the authority of the Govern-

ment of the United States, it shall become impracticable, in the judg-

ment of the President, to enforce by the ordinary course of judicial

proCeeuIgs the laws of the United States within any State or Terri-

tory, it shall he lawful for the President to call forth the militia of

any or all the States and to employ such parts of the land and naval forces

of the United States as he may deem necessary to enforce the faithful

execution (. the laws of the United States or to suppress such rebellion in

whatever State or Ierritory thereof the laws of the United States may

be forcibly )p)oaed or the execution thereof forcibly obstructed.

it is upon this statute, or its antecedents,3 that presidents have

" For a recent account of the development of the National Guard see Frederick

Bernays Wien r, "The Militia Clause of the Constitution," Harvard Law Review,
Vol. TIV (1940 ), Pp. 131-210.

" lv an at approved Oct. 21, 1940, Congress provided "that under such regu-

lation as tlie Secretary of War may prescribe for discipline in training, the organi-

zation hN 111(1 n aintenan-e within any State Of such military forces other than

National (Gua11 as may be provided by the laws of such State is hereby authorized

while any part of the National Guard of the State concerned is in active Federal

service." Public No. 874, 76 Cong. 3 sess.
This statute is an outgrowth of I aws dati ng from 1 792. See 1 Stat. L. 264,

424; 2 Stat. L. 443; and 12 Stat. L. 281. R. S. 5 3 o1,Awhich follows, although 50 U.S.C.
never brought into operation since the Civil War period, also vests great power in 205
the I'residetnt. The italics are added.

"WV' mver the President, in pursuance of the pro isions of this title [Insur-
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relied to subdue resistance to the federal laws. The procedure for

handling disorders is very sirnilar to that already explained except

that appeals to the president come from the civil authorities of

the United States rather than from state officials. The simI arity

extends to even the question of command. As late as the I ullman

strike in 1894, General Schofield rather heatedly reminded his offi-

cers that under no circumstances were they to take orders from the

federal marshals. In a General Order, Schofield pointed out that

". . . the troops are employed as a part of the military power of the

United States, and act under the orders of the President, as com-

mander-in-chief, and his military subordinates."" This principle

has been accepted and is a part of the present-day Army Regula-

tions. Whether the troops are sent in response to a state request

or whether they are upholding federal laws, they "cannot be di-

rcction] , has called forth the militia to suppress combinations against the laws

of the United States, and to cause the laws to be duly executed, and the insurgents

shall have failed to disperse by the time directed by the President, and when the

insurgentss claim to act under the authority of any State or States, and such claim

is not disclaimed or rep udiated by the persons exercising the functions of govern-

ment in such State or States, or in the part or parts thereof in which such com-

bination exists, and ,.ch insurrection is not suppressed by such State or States, or

vsnenevcr the inhabitants of any State or part thereof are at any time found by the

President to be in insurrection against the United States, the President may, by

proclamation, declare that the inhabitants of such State, or of any section or part

thereof where such insurrection exists, are in a state of insurrection against the

United States; and thereupon all commercial intercourse by and between the same

and the citizens thereof and the citizens of the rest of the United States shall cease

and be unlawful so long as such condition of hostility shall continue; and ail goods

and chattels, wares and merchandise, coming from such State or section into the

other parts of the United States, or proceeding from other parts of the United

States to such State or section, by land or water, shall, together with the vessel

ot vehicle conveying the same, or conveying persons to or from such State or

section, be forfeited to the United States."
As a matter of fact the President's action is not dependent upon an appeal.

2 See p. 1oz. Confusion had arisen because of the lack of familiarity with the

Posse Comitatus Act of 1878 (zo Stat. L. 152). Prior to the passage of the act

troops had been used as a part of the marshal's posse. The statute specified,

however, that ". . . it shall not be lawful to employ any part of the Army of the

United States, as a posse comitatus, or otherwise, for the purpose of executing

the laws, except in such cases and under such circumstances as such employment of

,0 u , said force may be expressly authorized by the Constitution or by act of Con-
1 J D.- ress. . . ." Shortly after the passage of the act Attorney General Charles Devens

332 uled that by Revised Statutes 52z9Aand 5 3 oo,.1the military forces, under the direc-

10 U. S.C. tion of the President, could be used to assist a marshal. i6 Atty. Gen. Op. 162.

334
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recte to act under the orders ' any civil of cer." 1his dOes not

mean that they are to act in complete disregard or local ofiicaldom.

On the contrary, since their purpose is to restore peace, "their

action, should, . . . as far as practicable, be in concert with the action

or views of the duly constitutes autnorities.

In enforcing federal law, as in aiding distressed states, the presi-

dent's determination as to the need for troops mas, since the

Whiskey Insurrection, been exclusive and final. At that time ju-

dicial notification was necessary before the president could call forth

the militia. 4 This provision of the law was subsequently changed

to make the president the sole judge of the exigency. 5 In the case

of Martin v. Mott, growing out of the War of 1812, Justice Story,

speaking for the Supreme Court, stated that "the authority to de-

cide whether the exigency has arisen, belongs exclusively to the

President, and that his decision is conclusive upon all other per-

sons.""' The factors incident to the presidential determination are

summarized as follows by Frederick Bernays Wiener in his able

book on martial law: "The extent of the disturbance which will

induce him to act, the evidence necessary to move him to action,

the persons on whom he will rely for testimony or counsel-all

these are matters entirely confided to his discretion and his alone."

Wiener believes that these problems pertain not to law but to states-

rnanship, "for the solution of which there is no formula or magic

sesame.""

In spite of the generally accepted doctrine of conclusiveness,

there is ground for the argument that the president's decision as

to the necessity of troops is not necessarily final. In the Pullman

strike at least three governors, in addition to Altgeld, protested

against Cleveland's policy, but none of them took the matter to

the courts. In numerous cases prior to 1932, the judiciary had

upheld the finality of a governor's decision to use armed force,23

AR 500-50, Apr. 5, 1937-
" Cassius M. Doweli, Military Aid to the Civil Power, p. zo6.

" I Stat. L. 264.

I Stat. L. 42&.

i2 Wheaton 19 (1827).

* A Practical Manual of Martial Law, p. 54.
'See Sterling v. Constantin, 28 7 U. S. 378, 399 (1932)-



LRS -12

I98 THE PREStDENTS AND CIVIL DISORDER

but in that year the Supreme Court wrought a decided change in
the picture. In Sterling v. Constanj t",e Court, speaking through

Chief Justice Hughes, placed very definite restrictions on the mi:li-

tary activltics of a governor in instances where there was in fact
no disorder or apparent necessity for armed force.2" State gov-

ernors, however, have made bold use of their military preroga-

tives, whereas the sobering presidential office has caused the do-

mestic military power to be handled more seriously. Against a

president who was not so affected by his odice, the restrictions of

Sterling v. Constantin might be applied.

PRESERVATION OF CONSTITUTIONAL RIGHTS

In addition to the two statutes already considered there is a

third measure, one that has received singularly little attention.

Section 5299 of the 'Revised Statutes provides:

Whenever insurrection, domestic violence, unlawful combinations, or

conspiracies in any State so obstructs or hinders the execution of the laws

thereof and of the United States as to deprive any portion or class of

the people of such State of any of the rights, privileges, or immunities

or protection named in the Constitution and secured by the laws for

the protection of such rights, privileges, or immunities, and the consti-

tuted authorities of such State are unable to protect or from any cause

fail in or refuse protection of the people in such rights, such facts shall

be deemed a denial by such State of the equal protection of the laws

to which they are entitled under the Constitution of the United States,
and in all such cases, or whenever any such insurrection, violence, un-

lawful combinations, or conspiracy opposes or obstructs the due course

of justice under the same, it shall be lawful for the President, and it

shall be his duty, to take such measures, by the employment of the

militia or the land and naval forces of the United States, or of either,
or by other means, as he may deem necessary for the suppression of

such insurrection, domestic violence, or combinations.3 0

Writers dealing with the subject of domestic disturbances have

done little more than recognize the existence of this statute. Even

Professor Corwin, in referring to "the vague powers conferred by

this measure," merely points out that "it still remains on the

"The same, 403, 404.
"The measure was approved Apr. 20, 1871 as the third section of "An Act

to Enforce the Provisions of the Fourteenth Amendment," 17 Stat. L. 1 S. The

wording of the revised statute enlarges the scope of the act of 1871.

10 U.S.C.
333
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statute books a potential threat to iynchers and their ilk."
Into the hands of the prcsidcnt is placed the power of determin-

ing whether, by insurrection, domestic violence, unlawful conbina-

tions, or conspiracies, any portion or class of the people of a state

is being deprived of the "rig hts, privileges, or immunities, or pro-

tection, named in the Constitution and secured by the laws. . . .

if the president finds the existence of such a deprivatiun within

a state, that state will be deemed guilty of denying the equal pro-

tection of the laws. Under such circumstances the president is au-

thorized to use the military forces of the United States to correct

the evil. The president can intervene, not to prevent conspiracies,
unlawful combinations, domestic violence, or insurrection, as such,
but to guard the "rights, privileges, or immunities or protection

named in the Constitution and secured by the laws for the pro-

tection of such rights, privileges, and immunities."

The problem, obviously, is in determining what those rights,
privileges, and immunities are. In the Slaughter House cases the

Supreme Court -enumerated certain ones "which owe their exist-

ence to the Federal government, its National character, its Consti-

tution, or its laws."8 Referring to Crandall v. Nevada, the Court

said t at it is the right of citizens of the United States "to come to
the seat of government."" Others mentioned were the right to

peaceably assemble and petition for redress of grievances, the privi-

lege of the writ of habeas corpus, the right to use the navigable

waters of the United States, and the right to become a citizen of any

state by a bona fide residence therein." Other rights, such as free-

dom of speech, are "secured to all persons, without regard to

citizenship by the due process clause of the Fourteenth Amend-

ment.""

Although no definite classification has been made of the "rights,
privileges, or immunities, or protection named in the Constitution

and secured by the laws" to all the people of the United States, it

Edward S. Corwin, The President: Office and Powers, p. 171.

Slaughter House Cases, 16 Wallace 36, 79 (1873).
In T1cining v. New Jersey the expression was "to pass freely from State to

State." 211 U. S. 78, 97 (1908).
Slaughter House Cases, 16 Wallace 36, 79 (1873).

"Hague V. C. I. O., 307 U. S. 496, 519 (1938).
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would seem that the president's righr to intervene in the event of

domestic violence or insurrection within a state is cons:clerabiy

broadened by this statute. T e Suprerne Court 1as said that

"there is a peace of the United States.""1 It may be argued that

the protection of suck a peace is an obligation resting upon the

government which R. S. 5299 delegates to the president. Ihus a

"general condition of disorder . . . might . . . furnish basis for
Presidential intervention, even in lack of an application from the

state authorities for aid against 'domestic disorder. "

Since the publication of the Revised Statutes," no president has

based his action in handling a disturbance exclusively on R. S.

10 U.S.C. '299,4 It has not gone unrecognized, however. It was cited by

533 President Cleveland as one of the laws authorizing his action in

the Pullman strike" and its meaning was explained to the governor

of Nevada by Secretary of State Elihu Root at the time of the

Goldfield disorder.4 2

The courts have never given an interpretation of the statute.

" At the time of the sit-down strikes in 1937, Senator Borah, although denying
the President's.right to end the strikes under R. S. 5299, said that "in order that
the President may have authority to proceed under that section [5299] it would
have to be shown that rights, privileges, and immunities guaranteed by the
Constitution of the United States or some law of the United States have been
infrineed or broken or violated." Again Senator Borah said, "If the national
rights of the citizens, if the national immunities and the national privileges of the
citizen as guaranteed by the Constitution are interfered with, the National Govern-
ment does not have to wait upon the government of the State." Congressional
Record, 75 Cong. I sess., Vol. 81, Pt. III, p. 3063.

"711;re Neagle, 135 U. S. 1, 69 (1890).
" Edward S. Corwin, "Martial Law, Yesterday and Today," Political Science

Quarterly, Vol. XLVII (1932), p. 1o2.

'9 June 22, 1874.
Under authority of the original act, President Grant, in I871, sent troops into

several counties of South Carolina to suppress the Ku Klux Klan. Wilson, S. Doc.
263, 67 Cong. z sess., p. 103.

"Grover Cleveland, The Government in the Chicago Strike of 1894, p. zo.
Cleveland quoted only the last of the statute referring to obstruction of the laws
of the United States.

42 "Action under section 5299 of the Revised Statutes is to be taken not upon the
call of the government of a State, but upon the judgment of the President of
the United States that some portion or class of the people of a State are denied the
equal protection of the laws to which they are entitled under the Constitution
of the United States. Action under this section requires the production of sufficient
evidence of specific facts sufficient to sustain a judgment by the President that the
condition described in the statute exists." Papers Relative to Labor Tro-ubles at
Goldfield, Nevada, H. Doc. 607, 6o Cong. I sess., pp. 6-7.

20o
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in one instance, in Ohio, the federal district court was aske. to

certify to the president the existence of a state of insurrection mak-

ing troops necessary. The judge declined, however, on the ground

that "this court should not undertake to make in advance a decision

of that which is solely for the cein:ior. of the President of he
United States." 4

in view of the broadened interpretations ot the powers or the

federal government, it is rather improbable that any large-scale

disorder would not, to some degree, violate the laws of the United

States and thereby make possible, if the president so wished, inter-

vention under R. S. 5298. However, R. S. 5299 is an additional

weapon in the president's hands to guard against the dangers of

widespread and unchecked oppression of minority groups.44

10 U.S.C.
332

10 U.S.C.
333

THE PRESIDENTIAL PROCLAMATION

In addition to the statutes authorizing the President to employ 10 U. S.C.

the armed forces to aid the states (R.S. 5297)ito enforce eera 3 i
law (R.S. 5298)/and to maintain the rights ot persons in the 10 U.S.C.

332
United States (R.S. 5299) there is a fourth statute (R.S. 5300),t o ,s ,

which is linked with each of the others: r 333

Whenever in the judgment of the President, it becomes necessary to 10 U.S.C.

use the military forces under this title [Insurrection], the President 334
shall forthwith, by proclamation, command the insurgents to disperse

and retire peaceably to their respective abodes, within a limited time.

This statute has been a part of the national law since 1792."5

Practically every president who has been faced with an internal

disturbance has placed a different interpretation upon its use. The

Consolidated Coal and Coke Co. v. Beale et al., z8z Federal Reporter 9;4
(1922).

" There is still another basis for presidential action, that stemming from the
Eagle case, namely, that the President's duty to take care that the laws be faith-
fully executed "is not limited to the enforcement of acts of Congress or of statutes
of the United States according to their expressed terms, but includes the rights,
duties, and obligations growing out of the Constitution itself, our international
relations and all the protection implied by the nature of the Government under
the Constitution." (Tue Constitution of the United States, Annotated (1938),
p. 401.) This basis is similar to Attorney General Robert Jackson's "aggregate of
the President's powers." See p. 184.

"The wording is slightly changed. For the original law see i Stat. L. 264.



LRS -16

202 THE PRESIDENTS AND C-tIL DISORDER

measure had been in effect less than six months before W ashington

utilized it in an effort to qlucil the discontent in Pennsylvania

arising out of the excise tax on liquors. The President admonished

the inhabitants of the western counties "to refrain and dissent from

all unlawful combinations," 11e exhorted them to obey the law,
and he warned that "all lawful ways and means will be strictly

put in execution for bringig to justice the infractors thereor." In

the summer of 1794 renewed opposition caused Washington to issue

a second proclamation commanding the insurgents to disperse and

announcing his determination to take measures for calling forth the

militia. This threat was not enough, however, and six weeks later

he issued a third -roclamation announcing the fact that a force

"adequate to the exigency is already in motion to the scene of dis-

affection."" The President's anxiety to avoid a clash caused him

not only to comply fully with the statute relating to the proclama-

tion but to add a special requirement of his own. General Henry

Lee, the commanding officer of the militia, was instructed to issue

an additional proclamation inviting the citizens to "join the stand-

ard of the United States.""

Five years later when the Fries Rebellion broke out in eastern

Pennsylvania, President Adams issued but one proclamation. He

summarized the incidents of opposition to the law, announced his

determination to use force, commanded the insurgents to disperse,

and warned against "aiding, abetting, or comforting" those oppos-

ing the laws of the United States."' Following the earlier practice,

General William McPherson published a proclamation at the time

his troops arrived at the scene of the disturbance.

Jefferson was the first to depart from the requirements of the

statute. As a part of the complicated system of enforcing the em-

bargo law, Jefferson permitted the governor of Vermont to decide

when the proclamation, which Jefferson had already prepared,

should be issued. The proclamation accused the people living near

Lake Champlain of "forming insurrections against the authority of

the United States."-0 The accusation was vehemently denied by the

4 See p. 5.
" See p. 12.
48 See p. 15.
"11 Stat. L. 757.
i See p. 32.
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nhab.-tants of the area, who p)Oiaited out the distintlflti le ween

evasion of the law by individcuals and a general insurrection. in-

creased opposition to the law and the necessity for additional

action by the military force justifIed the issuance of further procla-

mations, but JeSerson's unhappy experience on this occasion caused

him, thereafter, to refuse.

Few succeeding presidents have followed any consistent plan.

At the time of the nullification excitement in South Carolina, Jack-
son endeavored by his 9,000-word proclamation of December 1o,

1832, to prevent a recourse to arms." On the other hand, at the

time of the colored uprisings in 1831, troops were ordered out on

several occasions, but at no time was a proclamation issued.

Like Jefferson, Tyler prepared a proclamation to be issued at

the discretion of a presidential representative. During the Dorr

Rebellion, after being four times importuned for aid by Governor

'g of I'Rhode Island, the President was finally persuaded that

federal intervention was necessary. The Secretary of War was in-

structed to proceed' to Rhode Island and to issue the proclamation,

given him Dy the President, upon a proper request from the state

authorities. The Secretary was also authorized to call the troops

upon the issuance of the proclamation. The rebellion had col-

lapsed, however, even before Tyler issued his instructions.

A variant of this procedure occurred during the administration

of President Buchrnan. When word was received of John Brown's

seizure of the arsenal at Harper's Ferry, Buchanan signed a procla-

mation which was then given to Lieutenant Robert E. Lee. Prob-

ably without thinking of the proclamation, in view of the great

excitement which prevailed at the West Virginia village, Lee at-

tacked the arsenal. After most of Brown's party had been killed

and the remainder taken prisoner, Lee felt there was little need of

the proclamation and it was never published."

During the reconstruction era there was constant disorder. Mili-

tary government prevailed for years. In the latter part of his

administration, Grant made considerable use of the proclamation,

" See p. 43.
* See note 58, p. So.
"Wilson, S. Doe. 263-, 67 Cong. 2 sess., pp. 84-S5.
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especially where disorder seemed imminent as a result of con-

troversies between g;berntorial as plants."

in the industrial disputes slice t e Civil War in which federal
troops were involved, the proc amatlon has been used more spar-

ingly. In the great riots of I / 7, >resdent Hayes complied with
all proper state requests, buy izfe obliged in each case to an-

nounce, by proclamation, his decision to send federal troops. In

some instances troop movements were not preceded by a presi-

dential proclamation, but the activities of the soldiers were limited

to the protection of federal property and, less frequently, to en-

forcing the processes of the United States courts. Hayes believed

that under such circumstances a proclamation was unnecessary.

Actually, as Cleveland was shortly to demonstrate, enforcing the

process of the United States courts migrht prove very embarrassing.

Although in his first administration Cleveland had twice issued

a proclamation in relation to disturbances in the Territory of Wash-

ington, he neglected to do so in the Pullman strike until he was

aroused by the sharp criticism of Oregon's Governor Pennoyer.

The President may simply have ignored the statute as a result of

Attorney General Olney's belief that a proclamation was unneces-

sary. s After Pennoyer's statement, however, Cleveland lost no

time in issuing proclamations covering the use of troops not only

in Illinois but in the western states as well.

v hen troops were first sent to Idaho's Coeur d'Alene in 1892,
President Harrison did not issue a proclamation until four days

after the troops were ordered to the troubled raining area. By that

time all rioting had ceased. Seven years later, when a disturbance

of much larger proportions occurred, federal troops were used to

round up the troublemakers and then, for several months, to act

as police officers. At no time, however, was a proclamation issued

by President McKinley. He believed that none was necessary since

there was no actual rioting at the time of the arrival of the troops.

Theodore Roosevelt made a distinction between sending troops

to a troubled zone and their actual use while there. During the

mining disturbances in Goldfield, Nevada, in 1907, Roosevelt

"The same, pp. 103, 128, 132, 151, 157-
" H enry James, Richard Oney and His Public Service, p. 205-
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ordered several companies of troops to the disturbed area, bur he

forbade them to act before a proclamation was issued. The com-

mander was instructed to "notify the Adjutant General at once
whenever anything occurs making proclamation necessary, and then

await further orders. Better 24, hours of riot, damage, and dis-

order than illegal use of troops.""

During President Wilson's first administration the troops were

ordered to Colorado and Arkansas. In each instance their move-

ment was preceded by a presidential proclamation. After the Na-

tional Guard had been called into federal service, however, the

states were left without any organized body of troops to draw

upon in disturbances too large for local police to handle. Regulars

were used about thirty times in little more than a year. In no

instance was a presidential proclamation issued.
When President Harding was asked to send troops into the

troubled mining region of West Virginia, in 1921, he, reverting

to Washington's practice, tried to bring peace by issuing a proclama-

tion and then waiting to determine its effect. Harding found, as did

the first president, that a proclamation unsupported by troops had

little efrect.

Proclamations usually apply to a rather limited area." This has

given rise to the question of the proclamation's legal effect, es-

pecially whether or not it establishes martial law. In i88o Secre-

tary of War Alex Ramsey referred to a proclamation of President

Hayes as a declaration of martial law. He was quickly disabused

of this idea by William Evarts, Secretary of State, who, specifically

denying the assertion of the Secretary of War, pointed out that a

proclamation "does not suspend or authorize the suspension of the

writ of habeas corpus. ... "58 There is nothing to indicate that any

president ever thought that his proclamation was a declaration of

martial law. Certainly Washington did not, attribute any special

significance to his proclamations. During the Whiskey Insurrection

he continually emphasized the subordination of the military to the

civil power.% Wen Lincoln proclaimed martial law, he used the

" See p. I 9.
An illustration to the contrary is Cleveland's second proclamation during the

Pullman strike. It specified seven states and two territories.
"Wilson, S. Doc. 263, 67 Cong. 2 sess., p. ISo.
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expression, "martial law."' Except for his two Civil War declara-

tions the words "martial law" have never appeared in any presi-

dential proclamation.
Edmund Randolph spoke of the proclamation as a "merely

humane and prudent caution," the purpose of which was "to p.e-

vent if possible, bloodshed in a conflict of arms, and if this can-

not be done, to render the necessity of it palpable, by a premonition

to the insurgents to disperse and go home."") This observation

made at the time of the Whiskey Insurrection is still very apt. It

is doubtful if any proclamation ever had the effect President Fill-

more feared, of defeating the efforts of the federal forces by notify-

ing "persons intended to be arrested that they would be enabled

to y or secrete themselves." 1 Troops do not, after all, move that

rapidly. The proclamation simply announces the intervention of

the president and of the armed forces. Far from telling too much,

it does not sufficiently explain what the government intends to do.

As a result the commanding ofricer may and, if possible, should

indicate in a supplementary announcement the policies which the

government intends to pursue and the responsibilities of the in-

habitants in the area of the disturbance.

USE OF TROOPS IN EMERGENCIES

Notwithstanding the statutes providing for the president's use

of the troops, there is the possibility that, for some reason, such

as an impaired means of communication or a sudden and uncooked

for disorder, there may be no opportunity for the chief executive

to make a decision. Since 1878, army regulations have provided for

such a contingency. 2 The present regulation follows:

In case of sudden and unexpected invasion, insurrection, or riot, en-

dangering the public property of the United States, or of attempted or

Lincoln's proclamation of Sept. z4, 1863 specified that all those "affording

aid and comfort to rebels against the authority of the United States, shall be

subject to martial law and liable to trial and punishment by courts martial or

military commission." (13 Stat. L. 730.) On July ,, 1864, he proclaimed martial

law in the state of Kentucky. The same, p. 743. See also James G. Randall,

Constitutional Problems under Lincoln, pp. :69-74.
" Pennsylvania Archives, zd series, Vol. IV, p. 229.

0 James D. Richardson, Messages and Papers of the Presdtcs, Vol. V, p. 105.
' See G. Normcn Lieber, The Use of the Army in Aid of the Civil Pok~cr,

p. 28n., also pp. 45-46.
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threatened robbery or interruption of the Unitd States mails, or of earth-

cquake, fire, or flood, or other public calamity disrupting the normal

processes of government, or other equivalent emergency so imminent as

to render it dangerous to awalt Instruction5 requested through the

soeediest means of communicating, an o1cer or the Army may taka

such action before the recent of instructions as the circumstances of the

case and the law under which he is acting may justify, and will promptly

report this action, and the circumstances requiring it, to the Adjutant

General, by telegram if possible, for the information of the President.

Under normal circumstances there would be no reason for any

troop action without proper authorization from the president. This

regulation is to cover such contingencies as the Wall Street bomb

explosion of 1920 when a battalion of infantry from Governor's

Island rushed to the scene to protect the Sub-Treasury." Action

initiated by a local commander should be confined "to defensive

measures . . . until receipt of instructions from higher authority.""

Aside from the regulation providing for emergencies, every posi-

tive troop action to aid the civil authorities, state or federal, must

be decided upon by the chief executive." There is nothing in the

statutes to indicate that this power may be delegated. The inten-

tion of the laws was plainly disregarded in 1919, when, because of

f lack of a National Guard, requests for aid were so numerous

that d eartmental commanders were authorized to "take necessary

action . . . without reference to the War Department." 7 Except in

the most extreme case of sudden and widespread disorder, when the

very volume of requests would make impossible a satisfactory

determination by the president, there would seem to be no neces-

sity for departing from the procedure prescribed by law. Then

AR 500-50, Apr. 5, 1937.
Wiener, /1 Practical Manual of Martial Law, p. 56.
War Department, Basic Field Manual, Military Loon, Domestic Disturbances,

P 7. 
.

" That Congress did not intend the important and far-reaching power of calling

out the troops to be delegated is indicated, it is argued, by the law requiring a

presidential proclamation (R.S. 53oo)/\"Since aking a presidential proclamation 10 U. 5. C.
is by custom and law a personal function, it is inferable that Congress intended the 334
employment of troops to be a personal function also." "Employment of Military

Forces to Maintain Civil Order and Obedience to Laws," Riot Duty Memo, p. I

(memorandum prepared by Judge Advocate General, June i 922, Ofece of Judge

Advocate General).
T The same, p. 2.
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would come into effect the corps area commander 's exe'ciae o "t"e

emergency poer, which he already posssscs, to move troops

within the territory under ms jurisdict.on. Cuite Often, as the

precedfig Chapters have indicated, the Inerc presence of troops is

sufficient to prevent disorder.

TH PESDUNT AND MARTIAL LAW

W henevcr disorder occurs and federal troops arc sent into a

disturbed area, a dispute invariably arises over the extent of the

10 U. S.C president's authority to institute controls over the civil popula-

33 1 tion. The argument has been advanced that under Revised Statutes

10 U. S. C. 5297/sand 5 298,4since there is nothing in the law as to how the

332 president shall suppress the insurrection, the determination of the

methods to be employed is wholly within the president's discre-

tion:

But when power is given by a statute to do a thing and the manner

in which it is to be done is not prescribed, the means necessary to do it

and to accomplish the purpose for which the power is given is clearly

inplied.

The indedniteness of the statutes concerning the extent of the

'resident's action is said to be especially significant since American

aw generally requires the strict observance of civil liberties. The

statutes enjoin the suppression of the insurrection, and whether

it is necessary to rescind civil liberties, for the moment, it is argued,

is a matter of secondary importance."

This argument obviously has one vital weakness. No statutory

power can abridge the provisions of the Constitution." The constitu-

tional guarantees against interference with freedom of speech and

S C. of assembly, for example, could scarcely be disregarded on the

10 U.gS. grounds that such disregard was merely an exercise or the powers

10 uisc. implied from Revised Statutes 5297,5298,A a S .

332 have never decided what measures may be taken under these

0 U.S.C statutes. It is reasonable to suppose, however, that some restric-

33 tons might be effected without their being considered as unduly

curtailing the constitutional guarantees. if such an undue abridg-

"The same, p. 7.
' Art. VI.
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rnent of the liberties guaranteed in the Constitution is to be justified,
the justification must come from the necessity for martial law.

Although a theoretical discussion of the subject of martial law is
outside the scope of this study, it is entirely pertinent to review,

briefly, the extent to which the presidents have made use of this

device in handling public disorders.70

Martial law has been defined as "the public law of necessity.""

"[It] is the public right of self defense against a cancer thrcaten-

ing the order or the existence of the state."- To eliminate some of

the confusion surrounding the expression, writers in recent years

have favored the use of two terms, "absolute martial law," and

"qualified martial law."" By the first is meant the complete dis-

placement of civil agencies by the military. By the second is meant

a condition where the military does whatever is necessary to pre-

serve the peace, although civil agencies continue to function, in

whole, or in part.

There is little basis for the popular notion that where the troops

are, there is martial law. There are at least two circumstances, for

example, in which troops might be used in a doinestic disturbance

where by no stretch of the imagination could even qualified martial

law be said to exist. One of these, is when troops are sent to a dis-

turbed area with specific instructions to take no action until au-

thorized to do so by the president.' The second is when troops

are ordered to protect government property. It is obvious that posi-

tive action by the military authorities is a first requirement of any

form of martial law.
In no instance of domestic peacetime disturbance has any presi-

dent ever declared martial law."' The subject was discussed by

Hayes and his Cabinet during the great railroad riots of 1877, but

"For extended discussions of the subject of martial law see Wiener, A Practical

Manual of Moctial Law; Charles Fairman, The Law of Martial Rule; and

Robert S. Rankin, lVhen Civil Law Fails.
" Wiener, A Practical Manual of Martial Law, p. 16.

The same, p. 17.
"Punitive and preventive martial law have the same meaning as absolute and

goalifed martial law. See Fairman, T/w La-v of Martial Rule, p. 25; Wiener,

, Practical Manual of Martial Law, p. r 2.

" For example, Theodore Roosevelt's command in the Gold; eld incident: "Do

not act at all until President issues proclamation." Sec p. 1r2 .
On Lincoln's wartime proclamations, see note 59, p. 206.
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no action was taken. It was considered also at the time of the mining

disturbances in West Virginia in the summer of 1921. HardEing, mi

fact, prepared a proclamation of martial law but because of doubt

as to its constitutionalit and also because the troops met with no

resistance, the proclamation was never issued."

Qualified martial law was twice declared, however, by federal
military officers in the period after the World War when presi-

dential control of troop activities was so greatly relaxed. Accord-

ing to the report of the Secretary of War, as a result of the race

riot in Omaha, Nebraska, General Leonard Wood "took personal

charge of the situation, and on October 1, 1919, proclaimed the

city under qualified martial law."" Five days later, because of the

danger of violence in Gary, Indiana, during the steel strike, Gen-

eral Wood, after conferring with the municipal authorities, placed

that city also under qualified martial law.'
There have been other instances where the modified form of

martial law existed in fact, though undeclared. General Merriam

placed restrictions on travel into and out of the mining camps of

Idaho's Coeur d'Alene in 18 99.9 In the Colorado disturbance of

1914, saloons were closed (a common practice), the sale of arms

was forbidden, arms and ammunition were seized, and the open-
ing of mines was forbidden as was also the imortation of strike-

breakers." Public assemblies were forbidden and arms were taken

in the West Virginia strike zone in 1921.81

It is apparent that in spite of any lack of a presidential proclama-

tion of martial law, the military does take steps beyond those of

ordinary police. To the commanding officer at the scene of the dis-
turbance it may seem necessary to demand that people remain In

their homes, that places of amusement be closed, that assemblies

be forbidden, that arms be surrendered, and that other measures

be taken to lessen the chance of outbursts of violence. Whether

some of these restrictions are justified as being implied in Revised

0 See pp. 165-66.
" War Department Annual Report, 1920, Vol.I, p. 69.
" The same.
* See p. 114.
'"See pp. 143-44, ISO.

" See p. 166.
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Statutes 5297, 5298, and 5299, the courts have never decided. In

view of the necessity for maintaining order, however, it seems

very probable that extraordinary military measures, if at all reason-

able, would be upheld, either as an exercise of implied power
under these statutes, or as an exercise of qualified martial law.

Since the Milligan decision, 2 not only has a president never de-
clared martial law, but no attempt has been made without a declara-

tion to put absolute martial law into effect. Under conditions of

absolute martial law the commanding officer may establish military

courts to punish those who disobey the orders of the military. That
this device is considered unnecessary for handling any civil dis-

turbance is indicated by the present-day Army Regulations:

Persons not normally subject to military law, taken into custody by
the military forces incident to the use of troops contemplated by the
regulations in this part should be turned over to the civil authorities.
Punishment In such cases belongs to the courts of justice and not to the
armed forces.

Martial law, either declared or de facto, has great potential

dangers. Yet, as the Court remarked a century ago, "All power

may be abused if placed in unworthy hands." The acts of the

presidents in cases of domestic disorder have borne out the Court's

further observation that the high responsibilities of the elevated

office of the president "appear to furnish as strong safeguards

against a willful abuse of power as human prudence and foresight

could well provide." 4

""Martial rule [absolute martial law] can never exist where the courts are
open, and in the proper and unobstructed exercise of their jurisdiction." Ex parte
Milligan, 4 Wallace 2 (i886).

AR 5oo-So, Apr. 5, 1937. Italics added. Persons held in custody under the
authority of the United States cannot be released by a writ of habeas corpus issued
from a state court. (fi Digest of the Opinions of the Judge Advocates General
of the Army (19.2), p. z68.) "It does not follow that a prisoner arrested and
detained by the military authorities under martial law or otherwise in aid of
the civil authorities would necessarily be released or turned over to the civil
authorities for trial at the hearing of the writ, for the courts usually hold such
arrest and detention to be lawful in such situations upon reasonable showing of
military necessity, even where no specific crime is charged. War Department, Basic
lield Manual, Pilitary Lac.v, Domestic Disturbances, p. 9.

"Luther v. Boren, 7 H1oward 1, 44 (1849).

211t
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PRESIDENTIAL USE OF TROOPS TO

EXECUTE THE LAWS: A RIEF HISTORY

DANiL H. POllIrT*

On September 23, 1957, President vDwight D. Eisenhower issued a

Proclamation reciting that "certain persons i1 . . . Arkansas . . . have

wilfully obstructed the enforcement of orders of the United States Dis-

trict Court for the Eastern District of Arkansas with respect to matters

relating to enrollment and attendance" at Central High School in Little

Rock. The President stated in the proclamation that "such wilful

obstruction of justice . . makes it impracticable to enforce such laws
by the ordinary course of judicial proceedings" and he commanded "all

persons engaged i' such obstruction of justice to cease and desist there-

from, and to disperse forthwith."'

'lie following day the P'resident issued an order directing the Secre-

tary of Defense to take all appropriate steps to enforce any district court

orders of the type covered by the Proclamation and authorized the Secre-

tary of Defense to use the Arkansas National Guard or such parts or

"tie armed forces of the United States as he may deem necessary." 2

ni- Proclamation and the Executive Order recited as authority "the

('onstitutioto of the United States" and title 10, United Stale Code,
sections 332, 333, and 334.3 The purpose of this Article is to discuss

.associate Profcssor of Law, University of North Carolina.
Proclamatio No. 3204, 22 FEO. REc. 7628 (1957).
Exec. Order No. 10730, 22 FED. Rec. 7628 (1957).
"y 332. 'Whenevcr the President considers that unlawful obstructions, combina-

titln, or assemblages, or rebellion against the authority of the United States, make
it impracicale to enforce the laws of the United States in any State or Territory

by the ordinary course of judicial proceedings, he may call into Federal service
such of the militia of any State, and use such of the armed forces, as he considers
neccssary to enforce those laws or to suppress the rebtl ion.

"N 333. The President, by using the militia or the armed forces, or both, or by
any ther means, shall take such measures as he considers necessary to suppress, i

a State, any insurrection, domestic violence, unlawful combination, or conspiracy,
if it- ) so hinders the execution of the laws of that State, and of the United

itatcs within the State, that any part or class of its people is deprivedl of a right,
privilege, immunity, or protection named in the Constitution and secured by law,
and the constituted authorities of that State are Unable, fail, or refuse to protect
that right, privilege, or immunity, or to give that ro section; or (2) opposes or
obstructs the execution of the laws of the United States or impedes the course of
justice under those laws. In any situation covered by clause (1), the State shall
be considered to have denied the equal protection of the laws secured by the
Constitution.

" 334. Whenever the President considers it necessary to use the militia or the
armed forces under this chapter, he. shall, by proclamation, immediately order the
1nsurgents to disperse and retire peaceably to their ahodes within a limited time."
1 STAT. 425 (1795), as amended, 10 U.S.C. 332-34 (Supp. IV, 1957).

President a_ se of Troop s to Exe ute Tle Laws: A
Brief .lJtor The North Carolina Law Rev.iw,
February, 193, vol. 36, p. 117, No. 2. Reproduced
by the Library of Congress, Legislative Reference
on A uguL 7, 1%7 with permission of the University
of North Carolina Press.
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the legality Of Presidenz Eisenhower's actie in light of the above cited
authorities.4

THE CONSTITUToNAL PROVISIONS
Tle Constitution provides Uhat 'T-e Con'gress shall have PowerTo~ ~ ~ ~ ~ .na .iv . roicwer.,it~

T0 .*... provided for calling forth the Mo ilit to execute the Laws of
the Union, suppress Insurrections and repel invasions . . . . it ad-
ditionally provides that the President "shall be Commander in Chief of
the Army and Navy of the Unitei States, aInd of the Militi-a of the
several States . . ." and that "he . . . shall take Care that the Laws be
faithfully executed .... "" The genesis of these provisions is an event
that took place just prior to the Constitutional Convention of 1788, a
farmers' revolt in Massachusetts under the leadership of Daniel Shays.

The New England states at the close of the Revolutionary War were
in a depression. The fishing industry had been virtually destroyed.
The shipping trade was in a languishing condition because of the war-
time loss of many ships and because those remaining were prohibited by
laws of England from pursuing their previous trade with the British
colonies in the West Indies. The whaling industry which employed 150
vessels at the outbreak of the Revolutionary War was, at the opening of
tie peace, "reduced to the object of nineteen sails only." 7  Coinciding
with the depressed economic conditions was an astronomical increase
in debt, both public and private. The public debt of Massachusetts
increased from approximately 100,000 pounds at the outbreak of the
war to over 1,300,000 pounds by 1786. Private debts had accumulated
in approximately the same ratio during the inflationary Revolutionary
War period when the seldom paid soldier was forced to borrow for the
support of his family. At the close of the Revolutionary War the state
of Massachusetts levied high taxes to discharge the public debt; and
the private creditor made demands upon the returned soldiers.8  The

s Objections have been made to the legality of the President's action. These
objections have taken four major forms. (1) The President is prohibited by the
Constitution from sen(linlg troops into a state against the objections of the governoro that state (the situati n presented in Arkansas) ; (2) Constitwional authority
vested in the President to "take Care that the Laws he faithfaiy executed," U.S.
CONST. art. II, 2, is limited to enactments of Congress and does not include de-
crees of a federal court; (3) The Posse Comitatus 'ct of 1878, 20 SvAT. 152, 18
U.S.C. 1385 (Supp. I V, 1957), makes it unlawful to employ any part of the Army
for the purpose of executil_ toe laws except as such enmloymsent may be expressly

horized by the Constitution or by act of Congress and there existed no express
authorization to sen( the federal troops to Little Rock ; and (4) the provision of the
Civil Rights Act authorizing the President to empov the Armed orces "to aid
in the execution of judicial process" issue( in Civil Rig1hts cases, 17 STAT. 16
(1871), 42 U.S.C. 1993 (1952), was expressly repealed in the 1957 Civil

i'hts Act :\mendment, 71 STAT. 034, 42 U.S.C.A. i97;a (Supp. i957i
nhese objections are discussed and supported in the 1957 September and November

issues of U.S. News & World Report.
U.S. CONST. art. I, 8. U.S. CoNsT. art. II, 2, 3.
MiNOT, HISTORY OF THE iNSURRECTroNS iN MssAre'rs 13 (1810).
CURTIs, HIsTORY OF TiE CONSTITUTION OF ThE UNi STATEs 266-69 (1854).
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years 1785-1786 saw homesteads sold Tor the payment of debts, farm
animals sold for the paynent of lyr 5ees, awne the farmer, his debts
liot yet satisfied, cast into debtors' prison."

,ii 1786 some of the New E ng nd states passed legislation designed
to ail the stressedd debtor. Rioue Tsland issued half a million dollars
in script for the payment of farm rortgages.O Vermont made farm
produce, "at the value of their appraisal of men under oath," legal tender
for purposes of paying farm mortgages. New Hampshire abolished
imprisonment for deb)ti The Massachusetts legislature, however,
adjol-ried on the 8th of July, 1786, without enacting any legislation
favoring the dehtor. Remedial measures had passed the General Court,
as the lower chamber was designated, but had failed in the Senate where
qualifications of property ownership excluded all but the creditor class.,

The Massachusetts debtors were disappointed at the failure ni the
legislature to emulate the action taken in Rhode Island, Vermont, and
New Hampshire. Conventions of delegates from townships were held
in the western 1)art of Massachusetts and petitions sent Governor
Bowdloin requesting an emergency session of the legislature and the
enactment of legislation to create "a bank of paper money . . . making
it a tender in all payments, equal to silver and gold."" The conventions
also requested Governor Bowdoin to halt the forthcoming sessions of
the Court of Common Pleas, the court with jurisdiction over civil actions
to collect tax and private debts, until the requested legislative session
had opportunity to act on the grievances set forth in the petitions."

The farmers decided to prevent the Court of Common Pleas from
sitting until the Governor had opportunity to act on their petitions; so
when the judges of the court arrived in Northampton on August 29th to
begin the fall session, they were met with a line of bayonets barring their
access to the court house, and presented with a petition requesting them
to adjourn until "the resolves of the convention of this county can have
an opportunity of having their grievances redressed by" the legislature.
The co(urt ad turned "without diay" " and proceeded to Vorcester
Couty to hold. its scheduled session on September 5th. Upon arrival
the j udges again found the court house filled with armed farmers who
refused to let them in. The judges retired to a nearly tavern ann
opene(l court there: 1 ut access to all litigants was barred by the farmers,
so the court adjourned to Athol, only to meet another hand of armed

.x Tyaor, TH1E FARMERS' MOVEMENT 1620-1920, at 24 (1953).
' Note the provision in the Constitution authorizing the Conigress to regulatethe value of money. U.S. CONST. art. I, 8.
'" TAYLOR, op. cit. .supra note 9, at 26-29.
"2 STARxEY, A LrrTLE REBIELLIoN 7-8 (1955).

S\i1Nor, op. cit. supra note 7, at 36-37.
" STARKEY, Op. c., supra note 12, at &

" Id. at 20-21.
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farmers w1o presented a Ietrton reuestig g to hear no cases
"except by consent of hotI parties." L The court then moved to Great

.arri where the are I ariers "1ntt "nly p rvented the sitting of
the courts which weic So obno uS io t i he, but broke Opel) the gaol,
and iilerated the prisoners. Thy also COi)lled three of the judges
of the Court of Comiioii Pleas to sign an obligation that they would
not act under their connissious until grievances were redressed."1

When Governor Bowdoin learned of these events, he called an
emergency session of the legislature to meet on the 18th of October.
Both chambers of the legislature shared an "abhorrence of the proceed-
ings against the Judicial Courts" ; but the lower chamber thought the
best way to ineet the situation was to eliminate the causes of the distress,
while the upper chamber favored punitive action. 5  The legislature
adjourned in the last days of November without enacting anv conclusive
legislation.

Throughout December county-wide conventions were held where
petitions were addressed to Governor Bowdoli requesting a new legis-
lative session; and the farmers contiutied to l)revenit the Court of Com-
mon Pleas from holding its scheduled sessions. iFinally, in Janutary, the

Governor called forth the militia from the eastern counties and ordered
the Commuanding General "to protect the Judicial Court . . . if the
justices of the said courts should request your aid; to assist thc circuit
magistrntes in executing the laws . .. " and to Put down the insurrection."'
The militia, amounting to 4,400 rank and file, marched ofl and routed the
nisurrectionists. Daniel Shays and other leaders of the rebellion red
the state, and a general pardon was issued for all others with but two
exceptions.20 That spring Governor Bowdoin was swept out of office in
an. election which saw many of those who had actively participated in
the rebellion elected to the legislature.2 1 The rebellion was over. How-
ever, the repercussions of the rebellion played a vital role in the formation
o. our national government.

In the year preceding the rebellion all the states had been invited to
send delegates to a convention where the Articles of Confederation could
be examined in light of the changing times. Only five states agreed to
send delegates, and George Washington refused to leave his retire pent
although requested by the Virginia legislature to lead its delegation to
the proposed convention. immediately after the Massachusetts rebellion,
an other invitation was sent to the st ates, and this time all except Rhode
Island (whose legislature had sympathized with the side of :he Mas-
sachusetts rebels) agreed to send delegates to what is now known as the

Id. at 40. "7 MINoT, oP. cit. suprc note 13, at 45.
" id. at 52-53. * Id. at 99.
"o STAREY, op. it. supra note 14, at 216.
": Id. -at9.
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Constitutional Convention. This time George Washington agreed to

preside as chairman.22 Additionally, and more appropriate for purposes

of this Article, the Shays Rebellion in Massachusetts was referred to

constantly throughout the drafting of the Constitution and throughout

the debate on its ratification as demonstrating the need for congressional

and presidential authority to call forth the armed forces to execute the

laws. 3

The procedure adopted by the Constitutional Convention that met

in Philadelphia in 1787 was to consider the proposals submitted by the

delegates and to send the approved proposals to a Committee on Style

for rewriting. Several delegates proposed that Congress have power

to call forth the aid of the militia in order to execute the laws of the

Union" and these proposals were approved and sent to the Committee

on Style without dissent or debate. The proposal that the President be

given power "to execute the national laws" was debated and adopted over

protest. Mr. Madison of Virginia introduced an amendment providing

that the words "not legislative nor judiciary in their nature" be added

to the phrase giving the President authority "to execute the laws."

This amendment was defeated by a vote of seven states to three.24

Thus, the framers of the Constitution expressly rejected a proposal that

the President's power to execute the law not be extended to the

"judiciary laws."

The Constitution was completed on September 17, 1787, and pre-

sented to the states for ratification. During the ratification debate "the

inordinate pride of State importance" prompted an argument against

the proposed Constitution on the grounds that it would authorize the use
of force "against delinquent members." Those favoring the Constitution

admitted that the proposed national government would be granted this

power, but said that without it, the United States would "afford the

extraordinary spectacle of a Government destitute even of . . . power
to enforce the execution of its own laws."2 ' Additionally, those who

opposed the Constitution sought "to cast an odium upon the power of

calling forth the militia to execute the laws of the Union" by stating that

the militia would be used as a matter of course, as "there is nowhere

any provision in the proposed Constitution for calling out the posse
('omitatus to assist the magistrate in the execution of his duty." Those

who supported the Constitution admitted that the militia could be called

forth to assist the magistrate but argued that this power would not le

exercised often as the congressional right "to pass all laws necessary

and proper to execute its declared powers" included the right to re-

" CURTIS, op. cit. supra note 8, at 273-74, 401-02.
STARKEY, Op. Cit. supra note 20, at 242.
5 ELLIOT, DEBA'iIS ON THE FEDERAL CONSTITUTION 141-42 (1845).

25 TnFE FKIJERAI.Is'i No. 21, at 133 (University ed. 1893) (Hamilton).
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1,1i re "the asodi ance of the citizeIs to the officers who have beer

Cntrtisted with the execution of tuose laws. Thus it appears that

tilose who ratified the Constitution, as well as those who sighed it, did

so with flil knowledge that t'e. power to "execute the laws" authorized

the federal government to call forth the militia to assist the magistrate

in the execution of his (uty against "delit1tent states.

(1SIIaIO.1 01 i' OF IT tit]) To\ IEI I)ROl'II)1;
Cox('RossioNAL. Is W1s0NTT~oA I)>E OIRnI

FOR CALI ING 1 ORT1 T H1E i l1.TIA

II addition to the Constitution, President bisenhower based his

action on a statute initially requested by George Washington, amended

at the request of Thomas Jefferson, again amended at the request of
Airaham Lincoln, and most recently re-enacted without material alter-

ation in 1956.

THE GEo;io NWAS1IINGTON S'TATUTES OF 1792 AND 1795'

The Constitution' authorizes the Congress to "provide for calling

forth the Militia to execute the Laws of the Union." Congress first

exercised this authority in 1792 with a law authorizing the President to

forth the militia "whenever the laws of the United States shall be

opposed, or the execution thereof obstructed.""0 This act of 1792 ex-

pired by its terms at the end of three years, and upon its expiration in

1795, Congress enacted a substantially identical permanent law.30

The motivating factor behind these two George Washington statutes

was the Whiskey Rebellion in the four western counties of Pennsylvania.

In March of 1791 Congress passed a law levying a tax on the (1is-

" iiE FiERALIST No. 35, at 232-33 (University ed. 1893) (Hamilton). The
Posse comitotaus, a term which is often used in this Article, is the entire population
of a county above the age of fifteen which a sheriff may summon to his assistance
in executing judicial decrees, keeping the peace, arresting felons, etc. BLACK, LAW
D7Cr oNARY (4th ed. 1951).

" This term is used for the purpose of clarity in the subsequent discussion.
" U.S. CoNssr. art I, S.
" " 2. And be it further enacted, That whenever the laws of the United States

shall be opposed, or the execution thereof obstructedi, in any state, by comlbinations
too powerful to be suppressed by the ordinary courts of judicial proceedings, or by
the powers vested in the marshals by this act, the same being notified to the
President of the United States, by an associate justice or the district judge, it shall
be l1wful for the President of the United States to call forth the militia of such
stcte to suppress such combinations, and to cause the laws to be duly execute:.
And if the militia of a state, where such combinations may happen, shall refuse, or
he insuflicient to suppress the same, it shall be lawful for the Presidem, to call
forth and employ such numbers of the militia of any other state or states most
convenient thereto, as niy be necessary, and the use of militia, so to he called
forth, may be continued, if necessary. until the expiration Of thirty d!its after the
commencement of the ensuing session." Act of lay 2, 1792, c. 28), 1 S-.r. 264.

0 1 S-rmr. 424 (1795), as amended, 10 U.S.C. 332-34 (Supp. IV 1057 ). Some
changes were made, the effect of which was to give the President a freer hand.
Thus, the requirement of the 1792 act requiring notice by the ,JidiCiary to the
President was eliminied, and the President was given authority to call the militia
of any state without ,aving to call first the militia of the state involved.
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tilation of grain into whiskey.3 ' This tax, for all practical purposes,
was a direct tax on the income of the western farmer who, for lack of a

local market or adequate transport across the Allegheny mountains, was

reqjuire(i to reduce his bulky grain to portale form and send the re-

sulting whiskey across the mountains for sale. As no other group or
class was sad(lled with an "Iucome tax," the western farmer believed that
this act violated at least the spirit of the constitutional provision that all

taxes be uniform.32 The western farmer also objected to existing pro-

visions that violation of this law be tried in the nearest federal court

(located in I hiladelphia). This, it was believed, violated the spirit of
the sixth amendment, which guaranteed trial by a jury of the district
wherein the alleged crimes had been committed. 3  The Pennsylvania
asselylhk had enacted laws taxing whiskey in 1694, 172S, 1744, and
1772, and each of them was repealed because of popular protest.34 The
farmer decided to oppose this newest taxing authority.

Opposition at first was peaceful. Throughout the summer months of
1791 conventions were called where the delegates drafted petitions to
Congress asking for repeal of the law. Local associations of farmers
were formed who pledged mutual non-compliance with the law until
Congress had opportunity to act on their petitions. Placards were
poste(i, signed by "Tom the Tinker," urging contempt and boycott of
those who paid the tax. WVhen it was perceived that mere negative
modes of opposition might prove ineffectual, local groups, known as
"'Whiskey Boys," began to threaten those who were likely to comply.
The next step was physical interference with those whose duty it was to
collect the tax. On the 6th of September, 1791, a party of armed and
disguised men waylaid one Robert Johnson, collector of revenue for the
counties of Allegheny and Washington, "seized, tarred and feathered
him, cut off his hair, and deprived him of his horse, obliging him to travel
on foot a considerable distance in that mortifying and painful situation."'1-'

Complaint was made to the United States court sitting in Phil-
adelphia, and warrants issued for the arrest of three persons who were
thought to have participated in the offense. Deputy Marshal Joseph
Fox was chosen to execute them. He went to Pittsburgh (the center
o the western counties), where he found so much popular sentiment
against the tax laws that, fearing for his own safety, he employed a
private messenger to serve the warrants. This person "was seized.
whipped, tarred, and feathered; and after having his money, and horse

Act of Mar. 3, 1791, c. 15, 1 STAT. 199, 203.
" U.S. CoNs'T. art. 1, 8.

1796-1797: 6 ANNALS OF CONG. 2803 (1849) (report of the commissioners
appointed to corner with the citizens in the western counties of Pennsylvania).

"' Ta ViC~op. cit. supra note 9, at 46.
179-1797: 6 ANNALS or CONc. 2852 (1849) (report of Secretary-Treasurer

Alexandcr Hamilton on opposition to the excise law).
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taken from hIim, was blindfolded and tied in the woods, iN which con-

:sloil He remialned for five hours."

The Congress that next convened in the winter of 1791-1792 turned

its attention to wVayS ad means o e forcing the ax On whskey. 

reduce the opposition and make the law more palatablc to the farimer,

Congress retlucetI the amount of the taxa 7 and remit'1ed he penalties

previously accrued.as To ensure that the amended tax would be col-

lected, Congress increased the compensation and number of the tax

oicials,' regulated the serving of process ssued by tihe Un'ited States

courts,1 0 an(, more important for purposes of this Artice, authorized
the President to call forth the militia to aid in the execution of the

laws.4 Alexander Hamilton pointed out that at the time of the attack

on the federal marshal in September of 1791 "the Legislature of the

United States had not yet organized the means by which the Executive

could come in aid of the Judiciary, when found incompetent in the

execution of the laws." 2 None of these statutes had the desired effect.

In the summer of 1792 the tax ofdcials went to the four western

counties, but were unable to secure office space from which to carry on

t ir business. An army captain named W illiam Faulkner rented his

house to a tax offcial, but shortly thereafter was encountered by a

numbier of people p v"who reproached him with letting his house for an

nfice of inspection, drew a knife upon him, threatened to scalp him, tar

and feather him, and reduce his house and property to ashes, if he did

not solemnnly promise to prevent the further use of his house for an

office. Captain Faulkner was :nduced to -ake the promise exacted ;

and, in consequence of the circumstances, wrote a letter to the inspector

. . . countermanding the permission for .,Sing his house.

Throughout the summer of 1792 another series of farmer's meetings

was held, committees of correspondence appointed, petitions sent to

Congress requesting the total repeal of the tax law, and all citizens urged

to refrain ironm paying the tax or havig social intercourse or dealings

with those who did. Bands of "Whiskey Boys" visited those who were

inclined to observe the law, smashed their stills, and burned their barns.

Few, if any, farmers paid their taxes.

The Administration met this rebellion with both stick and carrot.

President Vashington issued a proclamation on Septernber 15, 1792,
warning "all persons whom it may concern to refrain and desist from

" Id. at 2853.
Act of May 8, 1792, c. 32, 1 STAT.

" Act of May 8, 1792, c. 35, 1 S" r. 275.
3 Act of May 8, 1792, c. 34, 1 STAT. .L .
" Act of May 8, 1792, c. 36, 1 STAT. 275.
" Act of May 2, 1792, c. 28, 1 STAT. 264. See note 29 su4pra.
" 1796-1797: 6 ANNAL.S or CONG. 2852, 2853 (1849).
" Id. at 2856.
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all unlawful cOmb;itnations andA prOceedings whatsoever . . . .""'' The
Administration also attenpted to enforce compliance by prosecuting
delinquen ts and by seizing the illegal viskev on its way to the eastern
markets where the people (id not object to the law. To induce the
farmers to pay their taxs, the Gjoverrment entered into a purchasing
program whereby all the whiskey used by the Army was to be purchased
with innnediate cash payment roxi tne western Pennsylvania farmers

who complied with the law.
All these measures were without avail. Inspectors and collectors of

revenue were prevented by force from carrying out their tasks; and the
"Whiskey Boys" who were indicted for interfering with the revenue
officials were acquitted after neighbors provided alibis. The untaxed
whiskey was diverted from its ordinary markets in eastern Pennsylvania
and sent westward for sale in Kentucky and the Northwest Territory,
whose inhabitants shared the western Pennsylvania farmers' aversion

to the whiskey tax. The "Whiskey Boys" continued to threaten those
whlo I might otherwise have pain the tx

The Congress that met in 1792-1793 was unable to agree on any of
the many proposals submitted on the Whiskey Tax and adjourned with-
out taking any action on this problem. 6

During the spring and summer of 1793 the western Pennsvivania
farmers continued to obstruct the revenue laws, hoping thereby to cause

their repeal. In April of 1793 a party of armed men in disguise at-
tacked the house of the revenue collector in Fayette County. The judges
of the county court thereupon issued warrants for the arrest of the
rioters, but the sheriff refused to execute them and the judges were

shortly thereafter voted out of office. In November of that year another
attack was made on the home of the revenue collector, and he was forced
at pistol point to surrender his of ce.1 7

The Congress that met in the winter of 1793-1794 again failed to
take any definitive action, and upon its adjournment the Administration
took natters into its own hands. Warrants for the arrest of those who

had participated in the attack on the revenue collector were secured from

"I 1i wAansoN, M Esalsu A Na PAPERs oF TiE Pa-:sn-:NTs 124 ('18016).
" "A breati in favour of the law, was suflicient to ruin any man. It was cpn-

sideredl as a badge of toryism. A clergyman was not thought orthodox in the pulpit,
unless against the law; a physician was not capable of administering medicine, unless

i p rincipIes were right in this respect; a lawyer could have got no pract ice
Withant at least concealing his sentiments, if for the law; a merchant, at a country
store, Cold not get custom. On the contrary, to talk against the law was the
way to )!ce and emnolunent . . . . To go to the Assembly, you must make a
n aiC ;Iaist it ; and in order to go to Congress, or to keep in it, you must contrive,
by some means, to be thought staunch in this respect. It was the shibboleth of
safety, ali the ladder of ambition." TAvOo, op. cit. Supra note 9, at 49, quoting
from 3 BRA( KENRIDGE, INCI)FNTS OF THE iNSUR.CTiON 22 (1795).

"01796-1797: 6 ANNALS OF Cox(. 2852, 2858-59 (1849).
" Id. at 2859-60.

.. ,.. .. a. .rev .
-all unlawail conn'hinations and procc'_edings whatsoever
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the United States court in Philadlia' 1 ;. anid the mnarsnai went W ersmna)ll
6) execute them. On July 15, 1794, .'V I. WI Alleghyin COiu(lity aM
joied forces with tle i-spector of revenue, one Colonl j 'oI Nevilie.
Thereaftr he was "beset on the road by a party of from t'hrty to forty

armed men, who, aster mLK previous irregularity of co:,duc't, S~l
bred upon him, but, as it happened, without Injury either to him or to
the inspector.""s The marshal made apW Ication to the "e
ot militia, and sheriffs of the county" for protection, but he was informed
that "should the posse contahis o. the county be ordered out in supportof the civil authority, very few could be gotten who were not of the party
of the rioters."" The marshal then went to the home of Revenue in-
Spector John Neville, who took the precaution of cailingr a smaini detach- z
meant of regulars from the garrison of Fort Pitt to his aid. This precau-
tion was justified, for on the night of July 17th, an armed band of
approximately 500 men attacked the house of the inspector, and after
some casualties on both sides, burned it to the ground. The marshal and
inspector were captured, and released only after the marshal had agreed
to serve no process on the west side of the Allegheny Mountains. There-
after "the marshal and inspector returned to Philadelphia by a circuitous
route, fearing personal injury from the farmers who beset all the usual
routes to Phiiadelphia.""

Upon hearing of the marshal's misadventures, James Wilson, an
Associate justice of the Supreme Court of the United States, wrote the
President that "in the counties of Washington and Allegheny, in Penn-
sylvania, laws of the United States are opposed, and the execution there-
of obstructed by combinations too powerful to be suppressed by. the
ordinary course of judicial proceedings or by the powers vested in the
marshal of that district.""

The receipt of this information caused President Washington much
concern. "On the one hand . . . to yield to the treasonable fury of so
small a portion of the United States, would be to violate the fundamental
principle of our Constitution, which enjoins that the will of the majority
shall prevail. On the other, to array citizen against citizen . . . were
steps too delicate, too closely interwoven with many affecting considera-
tions, to be lightly adopted." 2 He postponed the immediate summonin,
of the militia into the field, hut called for a standby ready reserve of15,000 men in the event that the Governor of Pennsylvania would not or
could not cope with the situation.

The President then conferred with Governor Mil iin of Pennsylvania,
who not only refused to call forth the Pennsylvania militia, but advised

" Id. at 2863. Ibid.50 Id. at 2865. a' Id. at 2796.
"1796-1797: 6 ANNALS OF CONG. 2793 (184) (messe of President Washing-toa to Congress).



127I orF \-7'TJ J:E () TROC).PS
q; 1 : . . .

eti not to se l y ti inIto the western P1ennsyvania
theiiresiC en not to Senl an( 1.2 o -- itifn that he had a

- ~ ~ ~ ~ ~ \1I tha 'tiiesdetavsd oen
Counties.''Oiie ' .bli-tol - exec1 th' laws''" both those "layig duties
ColStitlutionstl Ohliation to "execute ttes a those "which uphold

the u tidicnarv functions't afl(t on .\ugust 1794 President \\ashng

tol i1i0(a pr oclalatiOl war:'l" all inl'r1e S L disperS andetire

peaceably to their respective abouca Lv the first hoV al of the district

this proclamation he recited that David Lennox, nmrs

thi prilamaiad b een tired upon wh ale in the execution of his duty'"
oand that he, President \\ashingtonl, was determined "to cause the laws

to be (luly executed. On the same day President Washington made

requisition upon the Governors of Pennsylvania, Maryland. New Jersey,

and Virginia for 15,000 men, to be immediately organized and prepared

to move at a mlomnent's warnig.' rsdn

In the htope that the use of the militia n eight be averted,President

Va-hing tofl appointed three commissioners "to proceed to the scene of

t rsig anld to confer with any bodies of men or individuals

with whomi you shall think proper to confer, in order to quiet and

it.' , l'hese cuimmissioe'FS were authorized to tell the in-

surgents that the Presient was willing to grant an amnesty and

ergenal obiv iol f ti which has passed" and to waive en-
,erntualoonvontor ev eryti.. ' he il ail

orcentelt "conceri n, the duties of former years if they will fairly

;,Imply for the present year.w 
e

Te three United States commissioners met with three conimissioiers

(ax en like nowers and duties by the Go-ernor of Pennsvlvaiia, and all

goeeed to 1itsburgh to meet with the insurgents. The insurgents

appointed a committee to meet with the commissioners, and after several

(aypspo (discussion, it was agreed on both sides that prosectitions would

be suspended and pardon granted if the majority of the people voted by

referendum to henceforth pay their taxes. A referendum was conducted,

r i ere , 'h p t h ted art ai ll t Cco r 1t a C e w ith th e \W h isk ey T ax .

Upon receipt of this information President Washington issued a

pclallatiol "ill obedience to that high and irresistible duty consigned

to cm y the Constitution to take care. that the laws he faithfully

executed' " in which he recited that lie was sending the miltia front

1796-1797: 6 A'vNNA OF CONG. 2826-30 (1849) (letter of Aug. 5, 1794, from

Governor Miflin to President \vasbuigto4) letter from President Washing-
1796-1797: 6 A N NIs or CONG. 2848 (1849)

ton to Governor M u
t : t G ve1 n Al so it. -it. supra note 44, at 159-60.

S, lo. No. 201) 57th Cong., 2(d Sess. 37 (1903).

Sta 7an l :d i : Cto C is'ioner James Ross, Jasper Yeates, and \Villiam

Iadpord) 1796-1797: 6 ANNALs oF CoNG. 2803-12 (1849).
' Report of the C ommissioners, 767c :6A
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New Jersey, Pennsylvania, Maryiand, and Virginia to "the scene of

disaffection.""

Governor "1ighthorse" Harry Lee of Vir:ginia, a Revointionary

War hero, was put in command of the railitia and he was directed to :c-

company United States District Juege Richard Peters and United
States Attorney William Rawle to the area of conflict and there "cause
the laws to be executed . . . by judiciary process" by giving "countenance

and support to the civil officers in the means of executing the laws. '"

In the meantime meetings had been held in the rural districts and

strong resolutions passed expressing willingness to "submit to tae laws
of the United States." On October 2nd a general meeting was held

and two men delegated the task of meeting the President to assure him

that order could be restored without the aid of military force. The

President's reply was that the army was already on its way."

When the militia arrived it was met with complete subimission. A

meeting was held on October 24th and resolutions adopted promising

submfissioni to authority and the payment of all excise taxes. Secretary

of Treasury Alexander Hamilton caused the arrest of eighteen leaders

who were sent to Philadelphia and marched through the streets with

the word "insurgent" on their hats, but a general pardon was issued
to all but a few, and those who were tried and found guilty of treason

were specially pardoned by Washington. 2

President Washington devoted much of his 1794 annual message to

Congress to the recent events in western Pennsylvania. lie defended

his conduct by pointing out that the "vengeance of armed men" pre-

vented the marshal from delivering legal process; but pointed out that

"there are not wanting real and substantial consolations for the mis-

fortune," namely, the demonstration that his fellow-citizens "are now
as ready to maintain the authority of the laws against licentious in-

vasions as they were to defendd their rights against usurpation." Then

pointing out "the possibility of a similar contingency" he urged the
Congress to enact laws reorganizing the militia and "providing, in the

language of the Constitution, for calling them forth to execute the laws
of the Union, suppress insurrection, and repel invasions.""

Ten days after the annual message of the President, the Congress
enacted a temporary measure authorizing the President to cope with the
situation then existing in western Pennsylvania." The Congress then

"1 RICHARDSoN, o>. cit. supra note 44, at 161-62.
"1796-1797: 6 ANNALS OF CONG. 2866-67 (1849) (instructions from President

Washington to Governor Lee). The defied objects of the "judiciary process"
were "(1) to bring offenders to justice, and (2) to enforce penalties on delinquent
distillers by suit."

' TAYTOR. oh. Cit. supra note 34, at 52-53.
82 BAssz-r, Tiiz FEDERALIST SYSTEM 1789-1801, at 112 (1906).
"1 RicHARDSoN. op. cit. suPra note 44, at 162-67.
"' Act of November 29, 1794, c. 1, 1 STAT. 403.

nS3
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engaged in a long debate which cudminatei in the act of February 28,
17",;, etit led: ":\n Act to provide bOr calin forth the Militia to
execute the iawA ()I the bUn ii, suppress insarreCtions, anId repel in-
vasionS: anl(] to repeatI the :ct nwA' 1 i force for tilose pa posess.""' This

act was deignlel( to provide "'m(aln b y which the Ixectutive could conle

in aid Of the judiciarv. "" an(i authorized the President to call forth the

militia to execute the laws of the United States whenever they "shall he

opp)osedl, or the execution thereof obstructed." This Act of 1795, passed
at the request of Presideit W\ashington to meet situations sinilar to
those presented by the \Whisi ev R ebellion, has remained virtually intact
to this date.

TiH TiloMAs J1 .1 tF.soN AMENDM ENT o 1807 7

The tirst of several amendments to the 1795 George Washington Act
was adopted in 1807 at the express request of President Thomas
Jefferson for the purpose of giving the President more Dower to "exe-
cute the laws." in 1806 President Jefferson received information that

Aaron Burr had raised a private army for the purpose of creating a new

nation west of the Alleghenvs, and he issued a proclamation calling forth
the militia. 5  There were rnany who favored the cause of Burr," the
miltia proved to 1Ie ineffective, and Burr remained at liberty until
captured by a detachment of the regular Army. In his annual address

to Congress that year President Jefferson requested authority to utilize

the :\rmy ''against insurrectiom or enterprise on the public peace or
anttiorv.ity.i(1 Congress granted this reCluest with the Act of March 3,

0867. which provided that "in all cases where it is lawful for the
President of the United States to call forth the militia for the purpose
of ... causing the laws to Ie duly executed, it shall le lawful for him
to employ, for the same purposes, such part of the land or naval force
of the United States. as shall le jti(igea necessary." '

T[1-. A\lt.\ifm lTNcot.N AMENDMENT oF 1861

The George Washington Act of 1795 was again anlended in 1861.
At the time South Carolina seceded from the Union in 1860, the George
WVashington law as amended authorized the President to call forth the
militia or the Armv an(I Navy whenever the Jaws "shall le opposed,
or the execution thereof obstructed." President James Buchanan, then

I S rAT. 424 1 195), 10 U.S.C. 332-34 (Siipp. IV, 1957).
See text at note 42 supra.
' Ths termninology is used for purposes of clarity in the discussion.

"" 1 R icHAxo~so:, op. cit. supra note 44, at 404.
* A grand jury impaneled to indlict Burr declared him innocent of any crime.

condeninod the President for calling out the militia, and denounced the arrest of
burr as unwarranted and unjustified. S. Doc. No. 209, 57th Cong., 2d Sess. 48
(19X)3).

1 RiCHARDsOx, op. cit. supra note 44, at 407.
" 2 S-v vr. 443 (1807). 10 ['.S.(. 332-34 (Supp. IV, 1057).
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in ofhce, took the position that he was powerless tu call forth the militia

or the armed forces unless and until the laws were in fact opposed or
the execution of the laws was in fact obstructed. As the federal judge,
district attorney, and marshal in South Carolina had resigned, President
Buchanan reasoned that there was no one Ii a position to execute the

laws, that, therefore, there could he no obstruction or 0p1)positiOn to them,
and that, conseq ueitly, he had no authority under the (George \\ashing-
ton Act of 1795 to put (lown the South Carolina insurrection. 2

\Vhen Congress next met it anended the George Washington

1795 Act so as to authorize the President to call forth the aried forces

"to enforce the faithful execution of the laws" whenever, in the judg-

ment of the Presideiit, "it shall become impracticable" to enforce them

by the ordinary course of judicial proceedings. The announced purpose
of this amendment was to override the construction put on the George
Washington Ac- by President Buchanan, a construction which the

senate sponsor of the bill said "was to the effect that if the rebels should

cut the throats of the Federal judge and Fe(deral marshal, in any State,
the Executive could not act against their assassins, or enforce the laws

within such State."73  The senate sponsor of the amendment made it

clear that no substantive changes of purpose were intended to be made

in the George Washington 1795 Act, a purpose which "contemplates the

employment of a military force solely iin subordination to civil authority,
and for the purpose 01 executing laws, aiding the judicial and executive

aI s II a 11131 a l (l-s3C m a ) O 1hI' C 1 m lJ. 1 i8() , Presilleilt Buchian
referred to what he called a "revolntio'" in South Carolina and then said this:
"What, in the mean time, is the responsibility and true position of the Executive?
Ile is bound by sal ml oath before God and the country 'to take care that the laws
be faithfully executed,' and from this obligation lie cannot be absolved by any human
power. But what if the performance of this duty, in whole or in part, has been
rendered impracticable by events over which he could have exercised no control?
Such, at the present mlomeut, is the case throughout the State of South Carolina,
so far as the laws of the United States to secure the administration of justice by
means of the Federal Judiciary are concerned. All the Federal officers within its
limits, through whose agency alone these laws can be carried into execution, have
already resigned. \Ve no longer have a district judge, a district attorney, or a
marshal, in South Carolina. In fact, the whole machinery of the Federal Govern-
ment, necessary for the distribution of remedial justice among the people, has been
demolished; and it would be difficult, if not impossible, to replace it.

"The only acts of Congress on the statute book bearing upon this subject are
those of the 28th February, 1795, and 3rd March, 1807. These authorize the
President, after he shall have ascertained that the marshal, with his posse comitatus,
is unalble to execute civil or criminal process in any particular case, to call forth
the militia and employ the Army and Navy to aid him in performing this service:
having first, by proclamation, commanded the insurgents 'to dispers and retire
peaceably to their respective abodes, within a limited time.' This duty cannot by
possibility be performed in a State where no judicial authority exists to issue
process, and where there is no marshal to execut it, and where, even if there
were such an officer, the entire population would constitute one solid combination
to resist him." CONG. Gl.os:, 36th Cong., 2d Sess. app. 3 (1860).

" CONG. Gi.oi;, 37th Cong., 1st Sess. 145-56 (1861).
7 Ibid.
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THE GEOacE VASHINGTON ACT OF 1795 E-ENAcTEi)

IN ;875 AND 1956

No changes have been made in the George \Vashington Act of 1795
since the Abraham Lincolin amendment in 1861.

In 1875 Congress re-examined all the existing laws of the United

States and found contradictions, (dpilicanI us, ambiguities, obscurities,
and obsolete provisions. Due to this re-examination, some of the

existing laws v.ere discarded. and those of permanent value re-enacted.

The re-enacted laws were put into what is known as the Revised Statutes.

The George WVashington Act as amended to that (late was re-enacted

and became title 609, k('vised .Statutes, sections 5297-5300.

In 1956 Congress again examined all the permanent laws, discarded

some, re-enacted others, and placed the re-enacte(l laws into the United

States Code. What had begun as the George Washington Act of 1795

was again re-examined by Congress, and again re-enacted as title 10,
United States Code, sections 331-334.-, Although some minor change

in language was made, the object of the Congress was "adherence to the

substance of existing laws. ""

To summarize, the original George Washington Act of 1792 was

enacted by Congress during the initial stages of the Whiskey Rebellion

to enable the Executive to "come in aid of the Judiciary when found

incompetent in the execution of the laws." 'he power granted by

this act was utilized by President Washington when he directed Gov-

ernor l.ee of Virginia to march 15,000 militia to the scene of insurrec-

tion and to "cause the laws to be executed by judiciary process."

This original George Washington Act was re-enacted by Congresses in

1795. in 1807, in 1861, in 1875, and again in 1956 in "adherence to the

substance of existing law." Nor, as will be shown hereinafter, has

Congress departed from the principle of the George Washington Act

in any other statutes.

THE POsSE COMITATUS ACT OF 1878
On June 18, 1878, Congress passed what is known as the Posse

Comitatus Act7  making it illegal to employ the Army as a posse

comitatus "for the purpose of executing the laws except . . . as such

employment . . . may be expressly authorized by the Constitution or by

act of Congress."" Certain editorial writers have voiced the opinion

' See note 3 supra.
~ H. R. RM'. No. 970, 84th Cong., 1st Sess. 8 (1955).
" See text at note 42 supra.
' 1796-1797: 6 ANNALS OF CONG. 2866 (1849) (orders to General Henry Lee).

See note 26 supra for definition of the posse cornitatus.
" 20 STAT. 152 (1878). The act presently provides that "Whoever, except in

cages and under circumstancc5 expressly authorized by the Constitution or Act
i Congress, willfully uses any part of the Army or the Air Force as a p-)'e
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that this act deprived IPresideat isenhower of mawfnI authilty to send

federal troops to Little Roc": for the purpose of executing the orders of
the federal court. 1  This co::tention merits discussion, bit some back-
ground information is necessaryy :for t:t understaning o the Posse
Comitatus Act.

The original pow inn UIni1ed Sta:es marshals to execute the
laws of the United States was the same power given the sheriffs by

the states wherejn the marshals had jurisdiction, 82 i.e the 1ower :o call
for the aid of all able bodied men over fifteen years of age. This power
of the United States marshal was from time to time augmented by

specific acts of Congress authorizing the marshal to call forth the armed
forces to enforce specific provisions of specific laws." 1 For example,
the Civil Rights Act of 1870 provides that the marshals "shall have
authority to summon and call to their aid . . . such portion of the land or
naval forces of the United States . . . as may he necessary ... to insure
a faithful observance of the fifteenth amendment to the Constitution of
the United States."" This power of the United States marshal was
also augmented in 1854 by an opinion of Attorney General Cushing that
the power of the United States marshal to call out the posse comt status
"comprehends not only bystanders and otner citizens generally, but any

and all armed forces."" The United States marshals, acting pursuant
to the opinion of At-= rey General Cushing, called forth the armed
forces so oftea ;hat by 1877 "generals commanding military departments,
north, south, and east, report the employment, hundreds of times, of
hundreds of detachments of the stilnding Army in the suppression of
strikes, in the execution of the local laws, in the collection of the
revenues, the arrest of offenders, etc., at the requests of . . . United

States marshals." It is this use of the federal troops by the United
States marshals that provides the background for the Posse Comitatus
Act of 1878.

The Posse Comitatus Act was introduced as an amendment to the

annual army appropriation bill. Mr. Knott, a co-sponsor of the amend-

comitatus or otherwise to excuse [execute] the laws shall be fined not more than
510,000 or imprisoned not more than two years, or both. This section does not
apply in Alaska." 18 U.S.C. s 1385 (Supp. IV, 1957).

See. c.p.. U.S. News & World Report, Oct. 11, 1957, p. 144." "A United States marshal and his deputies, in executing the laws of the
United States within a state, may exercise the same powers which a sheriff of
such state may exercise in executing the laws thereof." 1 STAT. 264, 265 (1792),
as amended, 28 U.S.C. 549 (1952).

" The Embargo Act, c. 24, 2 STAT. 528 (1809), The Neutrality Act, c. 31, 5
STAT. 212 (1838), and the post civil war Civil Rights Acts, 15 Sevr. 27 (1866),
16 STAT. 140 (1870), 17 STAT. 14 (1871). as amended, 71 STAT. 634, 42 U.S.C.A.

16
75a (Supp. 1957), are illustrative.

"16 STAT. 142 (1870).
"26 Crs. AT-r' GEN. 466 (1854).
86 7 CoxG. Rac. 3851 (1878).
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menlt, referred to the United statess marshals' frequent use of the Army
as a part of the posse cofitatts, and said, "This amendment is designed
to put a stop to the practice, which has become fearfully common, of
military officers of every grade answering the call of every marshal and
deputy marshal to aid in the enforcement of the laws." Referring to
what is described in this Article as the George Washington Act of
1795, Mr. Knott said that "the amendment proposed does not conflict
with that." 8 7  Mr. Kimiimel, the other co-sponsor of the amendment,
urged that Congress remedy Attorney-General Cushing's "misconstruc-
tion of a statute" and, after referring to the numerous situations where
the marshals had called upon the assistance of the Army, said this:
'[T]he law of 1792, under which President Washington called out the
militia to suppress the whiskey insurrection . . . prescribed the condi-
ions on which the constitutional force, the militia, could be used . . . not
>ne of which were complied with before these detachments of the

Standing Army were precipitated on the people" by the marshals.88

T1he bill, as it passed the House, made it unlawful to use the armed
Forces as a posse conm:i:al us except as "expressly authorized by act of

Congress."8  When the bill reached the Senate, Mr. Beck, its sponsor
:n that chamber, referred to Attorney General Cushing's opinion "that
he Army, organized or unorganized, could be used as a posse comitatts"

and said that "the whole object of this section is to limit the ise by the
marshals of the Army to cases where by law they are authorized to call
for them." 0 Some objections were made to the bill on the ground that
it could deprive the President of power to "break down a forcible re-
<istence to the law 1" and the house bill was amended so as to make it
unlawful to use the Army as a posse comitatus Inless specially authorized
by "the Constitution or by act of Congress." The words "by the
Constitution" were inserted so that "the Executive would not be em-
)arrassed by the prohibition" of the act." As so amended the bill
p)asse(l the Senate without a single dissent. One Republican Senator
,aid the bill "contains nothing but the statement of truisms."" The
bill was signed into law by Iresident Rutherford B. Hayes.

President Hayes considered the Posse Conitatus Act as one aimed
,olely at the power of the C. S. marshlals, for less than four months
after signing it he relied upon the general authority given him by the
<;eorge Washington Act of 1795 to call out tie .\rmy for the purpose of

; 7 ' 3849. " 7 Wd. at 3851-52.
7 :t 3856. O 7 id. at 4240-41.
7 ir. at 4241.
Report of the House Conference Connittee Explaining the Senate Amend-

ment, 7 id. at 4648.
7 id. at 4296.
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enforcing judicial process il the territory Of N:w Mex ico." Congress.
by its silence, tacitly (_'U of the prelient's imerpretation the act.

The senate action unnim:ous:y approving t-e Posse Comitatas Act

of 1878 contrasts sharply with the senate action defeating house ap-
proved amendments to three contemnporaneous military appropriation
hills expressly (lesigned to curtail the president's pover to call forth
the militia tinder the terms of the George Washington Act of 1795.

In 18561Democratic 1residelnt iPierce callcdi forth the .\rmy to support
the pro-slavery governor of Kansas during the insurrection lead by John

Brown and other Republican "free holders."95 When this came to the
attention of the Republican d(ominated House, it promptly enacted a
rider to the pending army appropriation bill prohibiting the use of the
Army in Kansas. This prohibition on the president's use of the troops

was defeated in the Senate.",

In 1879, the year following the Posse Comitatus Act, the House
provided that no part of the money appropriated for the Army was to
Oe usecl for its employment "at any place where a general or special
election is being held." President Hayes vetoed this provision, and the
Senate sustained the veto."7

The Army Appropriation Bill of 1887, as passed by the House,
contained a provision that 'no money appropriated by this act shall
0e applied to the pay of troops used in support of the claim of Francis T.
Nicholls to be governor of the State of Louisiana."9 ' This provision
was defeated in the Senate, where Senator Blaine said in opposition:
"I cannot believe that there is a lawyer on either side of this Chamber
who will assert in nis place that he believes that the Congress of the
United States has the right to say to the President, who by the Constitu-
tion is the Commander-in-Chief of the Army and Navy, that in a
particular exigency he shall not command the Army and in another
exigency he shall command it in a certain way. If that does not
constitute a clear invasion of the powers of the President, conferred upon

him by the organic law of the land, then I cannot read it.""

"7 RICISAaDSON, Op. Cit. supra note 44, at 489. For further discussion of this,
see text at note 126 infra.

"5 id. at .; W.
" 5 id. at 396.
" In his veto message Preident Hayes referred to the power given the Presi-

dent by the George Washington Act of 1795 and said: "it is now proposed to
ahro ate it on certain days and at curtain paces. In my judgment no fact has been
produced which tends to show that it ought to be repealed or suspended for a
single hour at any place in any of the States or Territories of the Union. All the
teachings of experience in the course of our history are in fa. of sustaining
its efficiency unimpaired. On every occasion when the supremacy of the Constitu-
tion has been resisted and the perpetuity of our institutions imperiled the principle
)t thIs statute, enacted by the fathers, has enabled the Government of the Union
maintain its authority and to preserve tae integrity of the nation." 7 id. at 532, 534.

"' CONG. REC. 2119 (1887).
B 5 id. at 2160.

1 34 [ ol. 36
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The fact that not one Senator voted against the Posse Comitatus
Act of 1878 indicates to a certainty that the Senate believed this house
originated act dit'ered from the house amendments to the annual army
appropriation acts of 1856, 1879, and 1887 discussed above.

The genesis of the Posse Comitatus Act, the purpose of the act as
announced by the house and senate sponsors, the contemporaneous

interpretation of the President who signed the act into law, and the
senate defeat of house passed amendments directly aimed at curtailing
presidential power over the armed forces all lead to but one conclusion

that the act does not har the President from using the power lodged in
him by the Constitution and the George Washington Act of 1795.

TIE CIvIL RiGrs ACTS AMENDMENT OF 1957
The Civil Rights Acts Amendment of 1957 expressly repealed that

portion of the existing act authorizing the President to employ
the armed forces "to aid in the execution of judicial process is-
sued under" the Civil Rights Act.200  It has been argued that this
congressional action manifested an intent to deprive the President of
authority to use the armed forces to execute judicial decrees in cases
arising under the Civil Rights Act.2 0' This contention has surface plausi-
bility, but an examination of the congressional debate demonstrates
something entirely different: that Congress recognized and sustained the
power of the President under the George Washington Act of 1795 to
use the armed forces to enforce judicial decrees arising under the Civil
Rights Acts and other acts of Congress and believed that the supple-
mentary power given him in the Civil Rights Acts should he repealed so
as to narrow the area of controversy on the then pending business.

From time to time Congress has thought it expedient to give the
President power supplemental to and identical with the power given
him by the George Washington Act of 1795. A notable illustration of
this occurred in 1833. In 1832 South Carolina took the position that
'protective tariffs" were not authorized by the Constitution, "nullified"
the existing protective tariff provisions of the Customs Act, enacted a
law making it illegal to enforce the payment of duties within the state,
and raised a force of 12,000 volunteers. President Andrew Jackson was
determined to exercise his constitutional tiuty to "take care that the
laws be faithfully executed," and when Congress next met it amended
the Customs Act so as to give the President authority to employ the
armed forces "to enforce the due execution of this act."'02  This con-

- 71 STAT. 634, 42 U.S.C.A. 1 9 75a (Sup. 1957).
10' See, e.g., Schweppe, Use Of Federal TrooPs In Little Rock Was Illegal,

U.S. News & World Report, Nov. 1, 1947, p. 123.
102 An Act to Provide for 4ie Colcction of Duties on Lrnports, c. 57, 4 STAT.

632, 634 (1833).
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gressiollal demonstration of p)residu'tial sutp)p)ort caused South Carolina
tO ecidC11( its "nullilcation," liband its militia, and reCeal ali laws
literierilg with the exeCution of the c stoms law.'3

The post-civil war Civil RIKghts Acts are similar illustrations oT
congressional grants of authority to use the armed forces to enforce
species laws and judicial decrees where potential resistance can he
eliminated by a show of force. The Civil Rights Act of 1866 authorized
the President to use the armed forces "to prevent the violation and en-
force the due execution iof this act." 0 1 Preside t Andrew Johnson un-
successfully vetoed this act and in his veto message said that the addi-
tional authority given him to call forth the Army and Navy was unneces-
sary as "the general statutes regulating the land and naval forces of the
United States, the militia, and the execution of the laws are believed to
be adequate."1 05

The Civil Rights Act of 1870 authorized the President to employ the
armed forces "to aid in the execution of judicial process issued under
this act."' This provision was passed over senate objection that "it is
wholly unnecessary. The Constitution makes it the duty of the President
to take care that the laws are faithfully executed, and he is Commander
in Chief of the Army and Navy. That is suggestive enough on that
subject." 107

The Civil Rights Act of 1871 was aimed at the Ku Klux Klan and
it authorized the President to call forth the armed forces to execute the
laws whenever "domestic violence, unlawful combinations, or con-

spiracies in any State shall so obstruct or hinder the execution of the

laws thereof and of the United States, as to deprive any portion or
class of the people of each State of any of the rights . . . named in the
Constitution and secured by this act, and the constituted authorities of
such State shall either be unable to protect, or shall, for any cause, fail
in or refuse protection of the people in such rights." 108  Once again

"" S. Doc. No. 30, 22d Cong., 2d Sess. (1832) ; S. Doc. No. 209, 57th Cong., 2d
Sess. 58 (1903).

14 An Act to Protect All Persons in the United States in Their Civil Rights
and To Furnish the Means of Their Vindication, 15 STAT. 27 (1866). The
substaitive provisions Of this act provided in part that all citizens shall have the
right to "inherit, purchase, lease, sell, hold, and convey real and personal property."
This was ciesigned to offset the so-called Black Codes enacted in southern states
after the slaves had been freed. The Black Codes made it illegal for negroes

I lease or own property, declarel that negroes who lacked housing were vag rants,
provided for the niprisonment of negro vagrants, and authorizel the jailers to
release negro vagrants to their former masters for the duration of the prison
term. CONG. Gooni;, 39th Cong., 1st Sess. 1118, 1151, 1160 (1866).

6 RIcuAnuso , op. cit. suf ra note 44, at 412.
.. 16 STAT. 140, 143 (1870). The substantive provisions of this act were

designed to protect the right of the negro to vote and authorized federal judges,
upon proper application and proof, to order the registration of qualified negro voters
who had been refused registration privileges.

107 CONG. GLoBE, 41st Cong., 2d Sess. 3679 (1870).
10.17 STAT. 13, 14 (1871). The sponsor of the bill in the House explained the

136 WIo. 36
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objection was made that the above provision was unnecessary as there
were not "wanting statutes to enable the President to enforce the laws
of the United States. As early as 1792 Congress began to pass laws
authorizing the President to use the military power in the performance 01

his dty, to take care that the laws be faithfully executed, and never
since that day has he been without authority to call forth the militia
'whenever the laws of the United States shall be opposed, or the
execution thereof obstructed.' "'1

In 1875 the provisions in the Civil Rights Acts of 1861, 1870, and
1871 authorizing the President to use the armed forces were combined
and recodified as section 1989 of the Revised Statutes. It is this section
which was repealed by the Civil Rights Act of 1957. However, the
senate debate makes it clear that the 1957 amendment was not intended

to deprive the President of what Congress believed to be the identical
authority given him by the George Washington Act of 1795.

As the Civil Rights Act of 1957 passed the House, it contained a
provision authorizing the President to employ the military forces of the

United States to enforce the substantive provisions of the act.''( Senate

opponents of the proposed civil rights amendments centered their attack,
not on the snibstailtive provisions of the proposed hill, but upon the pro-

vision authorizing the President to use troops to enforce judicial decrees.

vVhereupon Senators Knowland and IHumphrey introduced an amend-

ment eliminating this provision so that debate on the substantive

Portions of the hill should not be "clouded by, and in fact, distorted by,
reference to the use of the Armed Forces.""'

The senate (lebate conclusively indicates tlhajt the Senate did not
intend to deprive the President of the power given him by the George
Washington Act of 1795 when it passed the Knowland-Humphrey
amen(iTdmlent.

Senator Clark of Pennsylvania announced that he was going to vote

for the amend(lmeut because the Library of Congress had informed him
that "independently of the proposed civil rights bill, the President al-

ready is vested with ample authority to deploy the Armed Forces to

necessity for it in these terms: "But a few days ago, mer a hundred :\lahama Ku
i\ lux made a raid upon Meridian, Mississippi, and ca rried off their victims for
execution. A imeetin; of the citizens was called to protest against these outrages.
The Ku 1-l ux became alarmed . . . . When the coirt convened they again as-
>emlled in force and connenced the work of death. Jn i e Iranllette, the presiding
mag i-arate, was shot and the scene Pcl( by driving thw Republican mayor out of

Ce en."Coxc (k~m.42d Con1g., 1st Sess. 321 (1871 ).

"'Id. at 72 (app.).

"It shall le lawful for the President of the United States to employ such
part of the land or naval forces of the United States to aid in the execution of
judicial process issued under the provisions of sections 1()81-1983 and 1985-1994 of
this title." 103 Cozo. Ri:e. 11127 (daily ed. 3July 22, 1(157).

"I d. at 11128 (statement of Senator Iumphrey cxplaiinug purpose of the
anidmient).

137
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meet concerted popular resistance designed either to obstruct enforce-

ment of judicial process issued pursuant to constitutional and statutory

p)rovisions or to inter ere wIth enforcement of statutory law by federal

officers."'
12

Senator LausCic of Ohio attacked those responsible for inserting this

provtison "IOiwitstanig the provisions Of the Constitution which

give the President the power to enforce judicial decrees when they are

resisted by armed revolution or otherwise.""

Senator Javits said he would vote for the Knowland-Humphrey

amlendmlent as the opponents of the civil rights bill had seized upon "an

issue out of no issue at all."14

Senator Carroll of Montana spoke in favor of the Knowland-

Humphrey amendment as "the President has always had the power to

use force to insure the functioning of United States laws. But because

the Attorney General, through a mistake or stupidity or inadvertence,

incorporated this provision in the bill, it has thrown a smokescreen over
the entire debate."" 5

Senator Long of Louisiana, who opposed the civil rights bill general-

ly, said he would vote for the Knowland-Humphrey amendment with

the understanding that "the Senators who are proposing that this pro-

vision of the bill be stricken out are not doing so because they do not

envision the use of Federal troops to support integration in the South.

They are moving to have the provisions stricken out because, as they

have expaned, they believe that under the Constitution and other sec-

tions of the law the use of Federal troops, including the use of bayonets,.

to enforce such measures will still be available."" 6

The Senate approved the Knowland-Humphrey amendment by

unanimous vote, which fact, when viewed in light of the background of

the section eliminated from the Civil Rights Act, the announced purpose

of the sponsors of the amendment, and the unanimous views of those

who snoke on the amendment, leads to but one conclusion: that the

Congress that met in 1957 believed that all apart from the express

provision in the existing Civil Rights Act, the President had authority

under the Constitution and the George Washington Act of 1795 to use

federal troops to enforce the execution of judicial decrees issued in

civil rights and other judicial cases. This 1957 congressional under-

standing coincides with that of all our Presidents since George Washing-

ton took his oath of office.
1 12 Id. at 11130.

Ibid.
114 Id. at 11131.
11 Id. at 11133.
118 Ibid.
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PRESIDENTIAL RESPONSE TO CONSTITUTIONAL OBLIGATION
To TA!KE CARE IIAT THE LAwS BE FATIIFULLY EXECUTiD-

SOME ILLUSTRATIONS (1794-189-)

In 1794 Presklent George Washington called orth the militia anL
over the objection of Governor Mifflin sent 15,000 armed troops to

western Pennsylvania to ensure tLiat the -federal judge and marshal could

carry on their judicial functions.1 7  During the next one hundred

years at least five additional Presidents called forth the armed forces to

take care that the federal judiciary be protected and/or that the

processes of the federal judiciary be enforced. These Presidents exe-
cuted their constitutional obligation to take care that the laws be faith-

fully executed without regard to the objections of the governors of the

states wherein the judicial process was obstructed.

In 1799 our second President, John Adams, employed the militia with

the consent of Governor Miffin to suppress a combination of persons

who had "compelled William Nichols, marshal of the United States .. .

to desist from the execution of certain legal process . . . and having

compelled him to discharge and set at liberty certain persons whom

he had arrested .. ."uS President Adams called forth the militia to

suppress what is known as Fries Rebellion, a farmers' resistance in

eastern Pennsylvania to a federal tax on private dwellings calculated by
the number and size of windows. The insurrection began by deluging

the "measurers" with scalding water from upper windows, which led to

the arrest of those who had done the deluging, which in turn led to

armed assaults on the marshal to free those arrested. 10

In 1851 President Millard Fillmore employed the militia to suppress

a combination of persons who made "a violent assault on the marshal

... of the United States for the district of -Massachusetts in the court-

house . .. and did by force rescue from their custody a person arrested

as a fugitive slave."" 0 The Fugitive Slave Law made it the duty of
the Luin (I States marshal to arrest and return all fugitives,' 2 ' and Presi-

dent Fillimore sent armed troops to Boston on several occasions to assist

the Uiw d States marshal in performing this function. In 1851 an

escaped slave named Thomas Simms was seized by the marshal and

marched in a hollow square of 300 troops from the court house to the

docks and there put on board a vessel bound for Savannah. In 1854 a

run-away' slave named Anthony Burns was arrested by the United States

marshal, and a mob of 50,000 would-be rescuers was repulsed by two

batteries of the Fourth Artillery wkh casualties on both sides. The

- See text at note 53 and note 60 spra.
1 A< IU>ARSON, MESsAGES AN, PAPERs Of THE PRESIDENTS 237 (1896).

1 TAYio, T HE FARMERS' MOVEMENT 1620-1920, at 52-56 (1953).
"7O 4 RICnARDSON, Op. cit. supra note 118, at 109. -

"' Act Of September "8, 1850, c. 60, 9 STAT. 462.
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following day Burns was escorted to the harbor by a detachment ot

marines and placed on board a United States revenue cutter which

sailed for Vi rgiia under the escort of several armed naval vessels. '

President i'iliniore sent the troops to Boston to assist the marshals in

their d ty Under the Fugitive Slave Law even though the Massachusetts

legislature rad recently enacted a law nullifying the Fugitive Slave Act

in that state 1  and iii the face of widespread comuniunity resistance.

In 1857 Governor Brigham Young of Utah so defied the Uni ed

States judges, federal marshal, and federal attor ey that President
lnaes lhelana"I senlt "a military force for their p)otection" with ili-

structions to obey any summons to aid the judges or the marshal "in the

performance of his duues."I Governor Young was determined that

the federal law not be executed in Utah, and called forth the Utah

militia to resist the troops of the United States. United States forts

were captured and gutted, supply trains destined for the United States

troops were intercepted and burned, and the original detachment of

United States troops was pinned down under seige throughout the

winter of 1857-1858. Order was not restored until the arrival of

United States reinforcements in the spring of 1858.125

Il 1878 President Rutherford B. Hayes found it "impracticable to

enforce by the ordinary course of judicial proceedings the laws of the

Unite(1 States within the Territory of New Mexico" and sent federal

troops to assist the marshals serve and execute the federal court proc-

esses."121 This was (lone at the request of the New \l exic( Governor,

\h( iniorne(l president Ilayes that the United States attor:neiy's police
reported itself unable to "serve any legal doctunent or carry out the

law." 2  The Governor also told the President that, "The s utheastern

portion of the Territory is overrun by hands of armed men, numbering
in all about 200, who almost daily commit the most atrocious crimes,

such as murder, rape, arson and robbery. Some of these bands come

from Texas and some from Old Mexico. One band when asked who

they were and where they came from replied 'We are devil, just come

from hell,' and when ordered by the sheriff of the county to disband and

return to their homes and ordinary avocations they replied, '\\Ve have no

homes; we are at our ordinary avocations.' " 1 28

In 1894, just one hundred years after George Washington sent the

militia to western I'ennsylvania to assist the federal judiciary, President

Grover Cleveland sent the federal troops into Chicago 2 9 to enforce an

"2 S. Doc. No. 209, 57th Cong., 2d Scss. 74-78 (103).
""5 RICHARDSON, op. cit. supra note 118, at 102-03.

5 id. at 455. " S. Ex. Doc. No. 1, 35th Cong., 2(1 Scs. (1858).
127 RiCnAiDSoN, op. Cit. sopra note 118, at 489.
'" S. Doc. No. 209, 57th Cong., 2d Sess. 337 (1903).
12 Id. at 207.
"9 RicICARDSoN, op. Cit. supra note 118, at 499, 535.
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injunction order issued by tie .deral judge requiring E21ugene DcnS nd(
other officers and members of the American Railway Union to "refrain

from . . hindering . . . any of the business of any" designated rail-
roads.13 0 This injunction order had been obtained at the request of
the Attorney (General, who believed it to be proper "under the unques-

tioned power of a court of equity to deal with a public nuisance."''
When Governor Altgeld learned of the arrival of federal troops in
Chicago he wired the President that, "As Governor of the State of
Illinois I protest against this, and ask the immediate withdrawal of
Federal troops from active duty in this State."1 President Cleveland

curtly responded, "I have neither transcended my authority nor duty in
the emergency that confronts us."' 3 3  The troops remained to ensure
obedience to the court order.

CONCLUSION
Whether or not one agrees with the wisdom of President Eisen-

hower's military action in Little Rock, one must agree that it is in keep-
ing with the origin, spirit, and letter of his constitutional obligation to
"take Care that the Laws be faithfully executed"; that it is consistent

with the statutes enacted by Congress under its power to "provide for
calling forth the Militia to execute the Laws of the Union"; and that
it is in accordance with the precedent established by Presidents Wash-
ington, Adams, and others who servedl our nation during the first one

hundred years of our constitutional history.

"'In re Debs, 158 U.S. 564, 570 (1895).
'l AT'y GEN. ANN. RrEP. 32 (1894).

YrLLEN, AMERICAN LABOR STRUGGLES 120 (1936).
* NEVINS, GRovER CLEVELAND, A STUDY IN COURAGE 626 (1933).
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