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THE LIABILITY INSURANCE CONTROVERSY 

L i a b i l i t y  i n s u r a n c e ,  a s  t h e  p r imary  method of managing b u s i n e s s -  
r e l a t e d  r i s k s ,  h a s  been r ecogn ized  a s  one  o f  t h e  f o u n d a t i o n s  of  American 
comnerce.  I n  r e c e n t  y e a r s  i n s u r a n c e  marke t  d i f f i c u l t i e s  i n v o l v i n g  t h e  
p r i c e  and s u p p l y  o f  commercial  l i a b i l i t y  i n s u r a n c e ,  i n  combina t ion  w i t h  
t o r t  l i a b i l i t y  law i s s u e s ,  have  developed  i n t o  a  s e r i o u s  and p e r p l e x i n g  
n a t i o n a l  c o n t r o v e r s y .  The e f f e c t s  o f  t h e s e  problems c u t  a c r o s s  v i r t u a l l y  
e v e r y  s e c t o r  o f  t h e  economy, a f f e c t i n g  most segments  o f  American s o c i e t y ,  
and  have  r e s u l t e d  i n  i n t e n s e  e x p r e s s i o n s  o f  p u b l i c  conce rn .  T h e r e  h a s  
been c o n s i d e r a b l e  l e g i s l a t i v e  a c t i v i t y  a t  t h e  F e d e r a l  l e v e l  and much 
l e g i s l a t i v e ,  a d m i n i s t r a t i v e  and s t u d y  a c t i v i t y  a t  t h e  S t a t e  l e v e l  a s  
p o l i c y m a k e r s  have s t r u g g l e d  w i t h  t h e  c o m p l e x i t i e s  of t r y i n g  t o  d e t e r m i n e  
what went  wrong and how t o  f i x  i t .  What r o l e  and what a c t i o n s  may b e  
a p p r o p r i a t e  f e d e r a l l y  i s  n o t  c l e a r  because  t o r t  law and i n s u r a n c e  
r e g u l a t i o n  -- major  components o f  t h e  problem -- have  t r a d i t i o n a l l y  been 
a d m i n i s t e r e d  by t h e  S t a t e s .  A v a r i e t y  of r e m e d i a l  measures  h a s  been  t a k e n  
by t h e  S t a t e s  b u t  t h e r e  i s  a s  y e t  no consensus  a t  t h e  F e d e r a l  l e v e l  f o r  
l e g i s l a t i o n  t h a t  would a d d r e s s  u n d e r l y i n g  c a u s e s  o f  r e c u r r i n g  i n s u r a n c e  
p rob lems ,  and c o n s t i t u e n t  p r e s s u r e  f o r  r e l i e f  and r e fo rm rema ins  s t r o n g .  



ISSUE DEFINITION 

L i a b i l i t y  i n s u r a n c e ,  a s  t h e  pr imary  method of a b s o r b i n g  o r  managing 
p e r s o n a l  and b u s i n e s s - r e l a t e d  r i s k s ,  ha s  been r ecogn ized  a s  one  of t h e  
f o u n d a t i o n s  o f  American commerce. I n  r e c e n t  y e a r s  i n s u r a n c e  marke t  
d i f f i c u l t i e s  i n v o l v i n g  t h e  p r i c e  and s u p p l y  of commercial  l i a b i l i t y  
i n s u r a n c e ,  i n  combina t ion  w i t h  t o r t  l i a b i l i t y  law i s s u e s ,  have  d e v e l o p e d  
i n t o  a  s e r i o u s  and p e r p l e x i n g  n a t i o n a l  c o n t r o v e r s y .  The e f f e c t s  o f  t h e s e  
problems c u t  a c r o s s  v i r t u a l l y  e v e r y  s e c t o r  of  t h e  economy, a f f e c t i n g  most  
segments  o f  American s o c i e t y ,  and have r e s u l t e d  i n  i n t e n s e  e x p r e s s i o n s  o f  
p u b l i c  conce rn .  The re  has  been c o n s i d e r a b l e  l e g i s l a t i v e  a c t i v i t y  a t  t h e  
F e d e r a l  l e v e l  and much L e g i s l a t i v e ,  a d m i n i s t r a t i v e  and s t u d y  a c t i v i t y  a t  
t h e  S t a t e  l e v e l  a s  po l i cymake r s  have  s t r u g g l e d  w i t h  t h e  c o m p l e x i t i e s  o f  
t r y i n g  t o  d e t e r m i n e  what went wrong and how t o  f i x  i t .  What r o l e  and  what 
a c t i o n s  may be a p p r o p r i a t e  f e d e r a l l y  i s  n o t  c l e a r  because  t o r t  l aw and 
i n s u r a n c e  r e g u l a t i o n  -- major  components of  t h e  problem -- h a v e  
t r a d i t i o n a l l y  been a d m i n i s t e r e d  by t h e  S t a t e s .  A v a r i e t y  o f  r e m e d i a l  
measures  h a s  been t a k e n  by t h e  S t a t e s  b u t  t h e r e  i s  a s  y e t  no c o n s e n s u s  a t  
t h e  F e d e r a l  l e v e l  f o r  l e g i s l a t i o n  t h a t  would a d d r e s s  u n d e r l y i n g  c a u s e s  o f  
r e c u r r i n g  i n s u r a n c e  problems,  and c o n s t i t u e n t  p r e s s u r e  f o r  r e l i e f  and 
r e f o r m  rema ins  s t r o n g .  
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With premiums f o r  b u s i n e s s  l i a b i l i t y  i n s u r a n c e  s o a r i n g  and  c o v e r a g e  
v e r y  d i f f i c u l t  t o  o b t a i n  f o r  many l i n e s  of  b u s i n e s s ,  t h e  commerc ia l  
i n s u r a n c e  i n d u s t r y  i n  1985 and 1986 was d e s c r i b e d  by many o b s e r v e r s  a s  " i n  
c r i s i s . "  T h i s  s i t u a t i o n  h a s  p l aced  s e v e r e  economic p r e s s u r e s  on  a  wide 
v a r i e t y  o f  p r o f e s s i o n s ,  i n d u s t r i e s ,  p u b l i c  e n t i t i e s  and o r g a n i z a t i o n s  i n  
many s o - c a l l e d  ' ' d i s t r e s s e d  l i n e s "  of b u s i n e s s ,  i n c l u d i n g :  l i a b i l i t y  f o r  
m a n u f a c t u r e d  p r o d u c t s ,  m e d i c a l  m a l p r a c t i c e ,  l o n g - h a u l  t r u c k i n g ,  
m u n i c i p a l i t i e s ,  o f f i c e r s  and d i r e c t o r s ,  c h i l d  c a r e  f a c i l i t i e s ,  c o m n e r c i a l  
f i s h i n g  v e s s e l s  a n d  a  h o s t  of o t h e r  c l a s s e s  of b u s i n e s s  where 
a f f o r d a b i l i t y  and a v a i l a b i l i t y  of  p r o p e r t y - c a s u a l t y  i n s u r a n c e  i s  a n  a c u t e  
problem. The Congress  h a s  been bese iged  w i t h  c o m p l a i n t s  r e g a r d i n g  huge  
r a t e  i n c r e a s e s ,  mass c a n c e l l a t i o n  of cove rage ,  and e n t i r e  l i n e s  of  
i n s u r a n c e  v i r t u a l l y  u n a v a i l a b l e  a t  any  p r i c e .  The e n s u i n g  c o n t r o v e r s y  h a s  
b r o u g h t  i n s u r a n c e ,  a s  a  p u b l i c  p o l i c y  i s s u e ,  t o  t h e  v e r g e  of  a  r a r e  
n a t i o n a l  d e b a t e  o v e r  t h e  n a t u r e  of t h e  i n d u s t r y ,  i t s  r o l e  i n  t h e  economic 
l i f e  o f  t h e  N a t i o n ,  and whe the r  t h e  F e d e r a l  Government s h o u l d  p u r s u e  a 
more a c t i v e  o v e r s i g h t  o r  s u p e r v i s o r y  r o l e  w i t h  r e s p e c t  t o  i n s u r a n c e  
i n d u s t r y  o p e r a t i o n  and r e g u l a t i o n .  

C o n t i n u i n g  i n s u r a n c e  problems i n v o l v i n g  v e r y  h i g h  premium r a t e s  and  
l i m i t e d  amounts  of a v a i l a b l e  cove rage ,  i n  l a r g e  p a r t ,  stem d i r e c t l y  from 
v e r y  s u b s t a n t i a l  l o s s e s  s u f f e r e d  by i n s u r e r s .  The American 
p r o p e r t y - c a s u a l t y  i n s u r a n c e  i n d u s t r y  a n d  t h e  L l o y d ' s  o f  London 
u n d e r w r i t e r s  who have  provided  a  p r i n c i p a l  r e i n s u r a n c e  marke t  f o r  t h i s  
b u s i n e s s ,  by s p r e a d i n g  r i s k s  on a  worldwide b a s i s ,  s u f f e r e d  r e c o r d  
u n d e r w r i t i n g  l o s s e s  i n  1984 and 1985. The d o m e s t i c  p r o p e r t y - c a s u a l t y  
i n d u s t r y  r e p o r t e d  o p e r a t i n g  l o s s e s  ( a  combina t ion  of u n d e r w r i t i n g  r e s u l t s  
and i n v e s t m e n t  income, b e f o r e  payment of  t a x e s )  of  $3.8 b i l l i o n  i n  1984,  
and $5.4 b i l l i o n  i n  1985. The d e f i c i t  was s u b s t a n t i a l l y  na r rowed ,  



however,  by t a x  c r e d i t s  and c a p i t a l  g a i n s  on s a l e s  of i n v e s t m e n t  
s e c u r i t i e s .  S e v e r e  u n d e r w r i t i n g  l o s s e s  sh runk  i n s u r a n c e  c a p a c i t y ,  t h e  
amount of  working  c a p i t a l  on hand t h a t  d e t e r m i n e s  t h e  volume of  b u s i n e s s  
an  i n s u r e r  c a n  l e g a l l y  w r i t e .  Vary ing  d e g r e e s  o f  f i n a n c i a l  impai rment  
among p r o p e r t y - c a s u a l t y  companies h a s  been w i d e l y  r e p o r t e d  and S t a t e  
r e g u l a t o r y  o f f i c i a l s  a r e  concerned  t h a t  i n s u r e r  i n s o l v e n c i e s  a r e  r u n n i n g  
a t  l e v e l s  unp receden ted  i n  t h e  modern h i s t o r y  of t h e  i n d u s t r y .  

The i n s u r a n c e  c o n t r o v e r s y ,  f o r  t h e  most p a r t ,  i s  l i m i t e d  t o  a  v a r i e t y  
of c o m n e r c i a l  l i a b i l i t y  c o v e r a g e s .  Commercial p r o p e r t y  c o v e r a g e  h a s  a l s o  
been a f f e c t e d ,  b u t  t o  a  l e s s e r  e x t e n t .  A l l  forms of p e r s o n a l  l i n e s  
c o v e r a g e s  c o n t i n u e  t o  be w r i t t e n  i n  a  g e n e r a l l y  c o m p e t i t i v e  env i ronmen t  
w i t h  l i m i t e d  p r i c e  and supp ly  problems.  Commercial l i a b i l i t y  i n s u r a n c e  
a c c o u n t s  f o r  r o u g h l y  10% o f  t o t a l  p r o p e r t y - c a s u a l t y  b u s i n e s s  o p e r a t i o n s .  
However, t h i s  t y p e  of cove rage  h a s  been d e m o n s t r a t e d  t o  b e  v i t a l  t o  t h e  
economic l i f e  of t h e  Na t ion  and t h e  s e v e r e  u n d e r w r i t i n g  l o s s e s  f o r  
c o m n e r c i a l  l i a b i l i t y  have  had a  v e r y  s u b s t a n t i a l  impact  on i n s u r e r s '  
f i n a n c i a l  per formance  and subsequen t  u n d e r w r i t i n g  and p r i c i n g  p r a c t i c e s .  

The c a u s e s  of t h e  l i a b i l i t y  i n s u r a n c e  " c r i s i s "  a r e  many. The 
i n a b i l i t y  of i n s u r e r s  t o  p r i c e  premiums when t h e y  canno t  d e f i n e  t h e  e x t e n t  
of  r i s k  i s  s a i d  t o  be of major  impor t ance .  The i n s u r a n c e  i n d u s t r y  
c o n t e n d s  t h a t  r e a l i s t i c  u n d e r w r i t i n g  ( r i s k  a s s e s s m e n t  and p r i c i n g )  f o r  
c o m n e r c i a l  l i a b i l i t y  r i s k s  i s  v e r y  p r o b l e m a t i c  l a r g e l y  because  o f  c a s e  l a w  
deve lopmen t s  ( a s  opposed t o  s t a t u t o r y  c h a n g e s )  i n  t h e  f i e l d  o f  t o r t  
l i t i g a t i o n  and t h e  e x t e n t  of monetary  damages sought  and sometimes 
awarded.  T o r t  law d e t e r m i n e s  who i s  r e s p o n s i b l e  and what damages s h a l l  be 
p a i d  when i n j u r i e s  a n d / o r  n e g l i g e n c e  a r e  c l a imed .  I n s u r e r s  c o n t e n d  t h a t  
g e n e r a l l y  a c c e p t a b l e  r u l e s  of f a u l t  p r e v a i l e d  i n  t h e  Un i t ed  S t a t e s  u n t i l  
t h e  r i g h t  t o  c l a i m  damages was w i d e l y  expanded i n  t h e  l a s t  25 y e a r s .  Cos t  
u n c e r t a i n t i e s  engendered  by t h e  l e g a l  sys tem have ,  a c c o r d i n g  t o  t h e  
i n s u r a n c e  i n d u s t r y ,  made t r u e  l i a b i l i t y  c o s t s  d i f f i c u l t  t o  c a l c u l a t e  o r  
p r o j e c t  when i n s u r e r s  canno t  measure o r  p r e d i c t  what d e g r e e  o f  l i a b i l i t y  
t h e y  may f a c e  i n  f u t u r e  y e a r s .  T h i s  i s  p a r t i c u l a r l y  t h e  c a s e  f o r  r i s k  
e x p o s u r e  t h a t  may n o t  now be  a p p a r e n t  and f o r  which t h e  c o u r t s  may 
e v e n t u a l l y  h o l d  i n s u r e r s  l i a b l e .  

The i n s u r a n c e  i n d u s t r y  h a s  been accused  of  blaming t h e  t o r t  s y s t e m  
f o r  i t s  problems t o  d i v e r t  a t t e n t i o n  from what h a s  been te rmed t h e  
i n d u s t r y ' s  own poor  management r e c o r d .  P r o p e r t y - c a s u a l t y  companies  i n  
r e c e n t  y e a r s  p r i c e d  t h e i r  p o l i c i e s  f a r  below c o s t  t o  a t t r a c t  f u n d s  f o r  
t h e i r  i n v e s t m e n t  income programs.  Then-p reva i l i ng  h i g h  i n t e r e s t  r a t e s  on 
i n v e s t m e n t s  compensated f o r  i n s u f f i c i e n t  premiums. Now t h a t  i n t e r e s t  r a t e s  
have  dropped t o  t h e  p o i n t  where i nves tmen t  r e t u r n s  a r e  n o t  a b l e  t o  c o v e r  
growing u n d e r w r i t i n g  l o s s e s ,  i n d u s t r y  c r i t i c s  a r g u e  t h a t  i n s u r e r s  a r e  
t r y i n g  t o  r ecoup  l o s s e s  t o o  q u i c k l y  w i t h  u n r e a s o n a b l e  r a t e  i n c r e a s e s ,  and 
a r e  s e e k i n g  government p r o t e c t i o n  th rough  t o r t  law r e fo rm a s  w e l l .  
I n d u s t r y  c r i t i c s  a r e  a l s o  concerned  t h a t  much economic d a t a  on t h e  
i n d u s t r y  c a n  come o n l y  from i n d u s t r y  s o u r c e s .  A number of p o l i c y m a k e r s  
have  e x p r e s s e d  d i s c o n t e n t  c o n c e r n i n g  t h e  d e g r e e  of  i n d u s t r y  c o n t r o l  and  
i n t e r p r e t a t i o n  of i n d u s t r y  f i n a n c i a l  i n f o r m a t i o n .  S e v e r a l  i n s u r a n c e  d a t a  
r e p o r t i n g  r e q u i r e m e n t s  b i l l s  were  i n t r o d u c e d  i n  t h e  9 9 t h  Congres s  b u t  d i d  
n o t  advance .  



I n  t h e  Uni ted  S t a t e s ,  i n s u r a n c e  h a s  t r a d i t i o n a l l y  been r e g u l a t e d  a t  
t h e  S t a t e  l e v e l  w i t h  l i m i t e d  F e d e r a l  o v e r s i g h t  o f  t h e  adequacy  and  
e f f e c t i v e n e s s  of s u c h  r e g u l a t i o n .  Consequent ly ,  i n s u r a n c e  problems a r e  
now an  i m p o r t a n t  i s s u e  f o r  S t a t e  l e g i s l a t u r e s  and o f f i c i a l s  and ,  much 
r e m e d i a l  a c t i v i t y  i s  i n  p r o g r e s s .  But because  of  t h e  s e v e r i t y  o f  t h e  
i n s u r a n c e  c r i s i s  and because  i n s u r a n c e  problems a r e  n a t i o n a l  i n  s c o p e ,  
c o n g r e s s i o n a l  i n t e r e s t  and s c r u t i n y  have grown a c c o r d i n g l y .  The re  a p p e a r s  
t o  be  i n c r e a s e d  p u b l i c  awarenes s  t h a t  l i a b i l i t y  i n s u r a n c e  i s  a n  e s s e n t i a l  
f i n a n c i a l  s e r v i c e  and mounting conce rn  t h a t  t h e  market  f o r  t h i s  i n s u r a n c e  
l a c k s  a  r e a s o n a b l e  d e g r e e  of s t a b i l i t y .  To some e x t e n t ,  t h e  r e c e n t  
i n s u r a n c e  c r i s i s  may be  viewed a s  a  r e p e t i t i o n  of  p r i o r  e x p e r i e n c e .  I t  i s  
u n i v e r s a l l y  r e c o g n i z e d  t h a t  p r o p e r t y - l i a b i l i t y  i n s u r a n c e  is  c y c l i c a l  w i t h  
a1 t e r n a t  i n g  p e r i o d s  of  e x p a n s i o n  and c o n t r a c t i o n .  The p e r i o d i c  
11 boom-and-bust " market  c y c l e s  t h a t  t y p i c a l l y  and h i s t o r i c a l l y  h a v e  
c h a r a c t e r i z e d  p r o p e r t y - c a s u a l t y  i n s u r a n c e  i n d u s t r y  o p e r a t i o n s  have  been  
shown t o  b e  s e r i o u s l y  d i s r u p t i v e  t o  t h e  economic l i f e  o f  t h e  Na t ion .  
Dur ing  t h e  l e g i s l a t i v e  f o c u s  on i n s u r a n c e  i s s u e s  i n  t h e  9 9 t h  Congres s  a  
number of po l i cymake r s  e x p r e s s e d  t h e  v iew t h a t  i n s u r a n c e - r e l a t e d  problems 
may need t o  be a d d r e s s e d  on a  n a t i o n a l  s c a l e ,  and t h a t  t h e  p u b l i c ,  a s  w e l l  
a s  t h e  b u s i n e s s  c o m u n i  t y ,  r e q u i r e s  t h e  ma in t enance  of a  r e a s o n a b l y  
o r d e r l y  and r e l i a b l e  i n s u r a n c e  mechanism. 

I n  1985 and 1986 a  l a r g e  number o f  c o n g r e s s i o n a l  c o m n i t t e e s  h e l d  
h e a r i n g s  and t o o k  t e s t i m o n y  c r i t i c a l  o f  t h e  i n d u s t r y  c o n c e r n i n g  c o n t i n u i n g  
p r o b l e m s  o f  i n s u r a n c e  a v a i I s b i 1 i . t y  and a f f o r d a b i l i t y .  T h i s  h e a r i n g  
a c t i v i t y  h a s  prompted t h e  Congress  t o  beg in  t o :  

( 1 )  i n v e s t i g a t e  new ways t o  promote a  more s t a b l e  i n s u r a n c e  
m a r k e t p l a c e ,  a v e r t i n g  f u t u r e  s h a r p  f l u c t u a t i o n s  i n  t h e  
p r i c e  and s u p p l y  o f  c o m n e r c i a l l y  n e c e s s a r y  o r  l e g a l l y  
r e q u i r e d  forms o f  i n s u r a n c e  p r o t e c t i o n ;  

( 2 )  r ev i ew  t h e  adequacy  and e f f e c t i v e n e s s  of S t a t e  i n s u r a n c e  
r e g u l a t i o n  and q u e s t i o n  t h e  r a t i o n a l e  of c o n t i n u e d  S t a t e  
s u p e r v i s i o n  of t h e  i n s u r a n c e  i n d u s t r y  -- on t h i s  s u b j e c t ,  a  
few v o i c e s  have  been r a i s e d  w i t h i n  t h e  i n d u s t r y  i t s e l f  
u r g i n g  an examina t ion  of  F e d e r a l  i n s u r a n c e  r e g u l a t o r y  
i n i t i a t i v e s ;  a n d ,  

( 3 )  examine t h e  b a s i c  p r e c e p t s  o f  t h e  U.S. c i v i l  j u s t i c e  s y s t e m  
(based  upon i n s u r e d  t o r t  l i a b i l i t y )  t h a t  may e x a c e r b a t e  
i n s u r a n c e  c o s t  problems.  

A CRS Repor t  (Repor t  no. 87-97 E) c i t e d  under  ADDITIONAL READING, 
below, i d e n t i f i e s  and d i s c u s s e s  t h e  major  i n s u r a n c e  r e fo rm p r o p o s a l s  i n  
t h e  9 9 t h  Congress .  From t h e  l a r g e  number of t h e s e  i n i t i a t i v e s  o n l y  "The 
R i s k  R e t e n t i o n  Act o f  1986" (S .  21291, P.L. 99-563, was s i g n e d  i n t o  l a w .  
The measure  a l l o w s  b u s i n e s s ,  p r o f e s s i o n a l ,  p u b l i c  s e r v i c e  and o t h e r  g r o u p s  
t o  more e a s i l y  form c o o p e r a t i v e s  t o  e i t h e r  p r o v i d e  o r  p u r c h a s e  1 i a b i l i  t y  
i n s u r a n c e .  Such " r i s k - r e t e n t i o n "  g roups  can  supp ly  t h e i r  own l i a b i l i t y  
i n s u r a n c e  t h r o u g h  p o o l i n g  a s s o c i a t i o n s  o r  u s e  t h e i r  c o l l e c t i v e  m a r k e t i n g  
power i n  g r o u p  pu rchase  a r r angemen t s .  t h e  a p p e a l  of t h i s  i n i t i a t i v e  was 
a t t r i b u t a b l e ,  a t  l e a s t  i n  p a r t ,  t o  t h e  f a c t  t h a t  i t  d i d  n o t  i n v o l v e  t o r t  



r e f o r m  n o r  r e q u i r e  members t o  make judgements  c o n c e r n i n g  t h e  adequacy  and 
e f f e c t i v e n e s s  of S t a t e  i n s u r a n c e  r e g u l a t i o n .  

Over t h e  y e a r s  t h e  S t a t e - s u p e r v i s e d  i n s u r a n c e  i n d u s t r y  h a s  d e v e l o p e d  
i n t o  a  complex community o f  i n s t i t u t i o n s  w i t h  i m p r e s s i v e  e x p e r t i s e  and  
s t r o n g l y  p e r c e i v e d  i n t e r e s t s .  I n  g e n e r a l ,  i n s u r e r s  a p p r e c i a t e  t h e  
r e g u l a t o r y  f l e x i b i l i t y  a f f o r d e d  by t h e  c u r r e n t  m u l t i j u r i s d i c t i o n a l  sys t em 
and h a v e  e x p r e s s e d  s h a r p  o p p o s i t i o n  t o  a  more s u b s t a n t i a l  F e d e r a l  
s u p e r v i s o r y  r o l e .  The i n d u s t r y  d e f e n d s  i t s  h i s t o r i c a l  r e c o r d  o f  
pe r fo rmance  i n c l u d i n g  r e s p o n s i v e n e s s  t o  p u b l i c  and b u s i n e s s  needs .  I n  t h i s  
v iew,  t h e  S t a t e  r e g u l a t o r y  p r o c e s s  o f f e r s  t h e  o p p o r t u n i t y  f o r  c r e a t i v e  
r e s p o n s i v e n e s s  t o  v a r y i n g  marke t  c o n d i t i o n s  p r o v i d i n g  o p t i m a l  a l l o c a t i o n  
of  c o v e r a g e  p r i c e  and supp ly .  I n  acknowledging t h e  s e v e r e  l i a b i l i t y  
i n s u r a n c e  c r i s i s  o f  t h e  p a s t  2 y e a r s ,  i n s u r a n c e  i n d u s t r y  spokesmen 
g e n e r a l l y  concede  a  problem of n a t i o n a l  moment b u t  c a u t i o n  a g a i n s t  
o v e r r e a c t i o n  t h a t  may impa i r  t h e  i n d u s t r y ' s  a b i l i t y  t o  s e r v e  t h e  N a t i o n ' s  
i n s u r a n c e  n e e d s  r e s p o n s i b l y  and c r e a t i v e l y .  They n o t e  t h e  e a s i n g  of some 
i n s u r a n c e  a v a i l a b i l i t y  problems due  t o  r e s p o n s i v e  workings  of  t h e  marke t  
and  p o i n t  o u t  t h a t  i n s u r a n c e  i n d u s t r y  per formance  compares f a v o r a b l y  w i t h  
o t h e r  l a r g e - s c a l e  domes t i c  f i n a n c i a l  s e r v i c e  i n d u s t r i e s  i n  t h e  v e r y  
u n s e t t l e d  b u s i n e s s  envi ronment  o f  t h i s  decade .  

The f o l l o w i n g  i n s u r a n c e  i s s u e s  are emerging  a s  t h e  f o c u s  o f  
l e g i s l a t i v e  a t t e n t i o n  t h u s  f a r  i n  t h e  1 0 0 t h  Congress :  

-- - C o n t i n u i n g  market  problems i n v o l v i n g  t h e  p r i c e  and s u p p l y  

of n e c e s s a r y  forms o f  l i a b i l i t y  i n s u r a n c e ;  

-- - The i n s u r a n c e  i n d u s t r y ' s  a n t i t r u s t  i nmun i ty  and f e d e r a l  

o v e r s i g h t  c o n s i d e r a t i o n s  under  t h e  McCarran-Ferguson Act o f  
1945;  (See  CRS I s s u e  B r i e f  86149) 

-- - Mandatory i n s u r a n c e  d a t a  r e p o r t i n g  r e q u i r e m e n t s ;  and 

--- Measures t h a t  would e x e r t  c o u n t e r c y c l i c a l  i n f l u e n c e  t o  

c o n t r o l  ex t r eme  market  f l u c t u a t i o n s .  

S e n a t o r  Metzenbaum h a s  i n t r o d u c e d  S. 80 ,  a  b i l l  t o  r e p e a l  t h e  
McCarran-Ferguson Act of  1945. Fol lowing  h e a r i n g s  on Feb. 1 8 ,  1987,  i t  
h a s  been r e p o r t e d  t h a t  r e v i s i o n s  t o  t h e  b i l l  may b e  c o n s i d e r e d  t h a t  would 
modi fy  o n l y  t h e  a n t i - t r u s t  i w u n i t y  p r o v i s i o n s  o f  t h e  Act.  S e n a t o r  Simon 
h a s  i n t r o d u c e d  S. 804 ,  a b i l l  t o  modify o n l y  t h e  a n t i t r u s t  exempt ion  o f  
McCarran-Ferguson and a l l o w i n g  some c o l l e c t i v e  a c t i v i t i e s  a s  d e f i n e d  by 
t h e  b i l l .  T h i s  p r o p o s a l  i s  based  upon recommendations made i n  1979 by t h e  
b i p a r t i s a n  N a t i o n a l  Comnission f o r  t h e  Rev i s ion  of A n t i t r u s t  Law and 
P rocedure .  The b i l l  would a l l o w  c o l l e c t i o n  and exchange o f  l o s s  d a t a  and 
t h e  j o i n t  u n d e r w r i t i n g  o f  l a r g e  r i s k s ,  b u t  would p r o h i b i t  t h e  exchange  o f  
d a t a  c o n c e r n i n g  companies '  c o s t  of d o i n g  b u s i n e s s .  The b i l l  would a l s o  
g i v e  t h e  F e d e r a l  T rade  Cornnission (FTC) a u t h o r i t y  o v e r  companies engag ing  
i n  d e c e p t i v e  t r a d e  p r a c t i c e s .  O t h e r  McCarran m o d i f i c a t i o n  o r  r e p e a l  
measu re s  are e x p e c t e d  t o  b e  i n t r o d u c e d  l a t e r  i n  t h e  f i r s t  s e s s i o n  of t h e  
1 0 0 t h  Congress .  A form o f  McCarran m o d i f i c a t i o n  i n i t i a t i v e  c u r r e n t l y  
unde r  d i s c u s s i o n  would i d e n t i f y  c e r t a i n  p r o h i b i t e d  j o i n t  a c t i v i t i e s  of  
i n s u r e r s  and a l l o w  non-p roh ib i t ed  c o l l e c t i v e  a c t i v i t i e s .  T h i s  a p p r o a c h  i s  



t h e  r e v e r s e  of S e n a t o r  ~ i m o n ' s  b i l l  t h a t  i d e n t i f i e s  p e r i m i s s i b l e  j o i n t  
a c t i v i t i e s  and p r o h i b i t s  a l l  o t h e r s .  

The t r e n d  o f  r e c e n t  y e a r s  has  been toward d e r e g u l a t i o n  of marke t  
a c t i v i t y  and r educed  F e d e r a l  a c t i v i s m  i n  t h e  economy. Thus,  a s  
i n i t i a t i v e s  d e v e l o p  i n t o  s p e c i f i c  r emed ia l  p r o p o s a l s ,  e s p e c i a l l y  t h o s e  
i n v o l v i n g  s u b s t a n t i a l  s y s t e m i c  changes  i n  t h e  o r g a n i z a t i o n ,  o p e r a t i o n  and  
r e g u l a t i o n  o f  i n s u r a n c e ,  s u b s t a n t i a l  o p p o s i t i o n  t o  t h e s e  p r o p o s a l s  may 
w e l l  a r i se .  
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