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PAY EQUITY - THE COMPAFUBLE WORTH ISSUE: 
EQUAL PAY FOR WORK OF EQUAL VALUE; BY WHAT STANDARDS AND BY WKAT MEANS? 

INTRODUCTION 

Although t h e  term comparable worth i s s u e  has  been g i v e n  many d e f i n i t i o n s ,  

i t  has  g e n e r a l l y  come t o  e n t a i l  t h e  t h e o r y  t h a t  jobs dominated by women may 

be va lued  l e s s  n o t  because  of s k i l l s  r e q u i r e d  o r  job c o n t e n t ,  b u t  because  t h e y  

a r e  "women's jobs,"  and t h a t  t h i s  i n e q u i t y ,  i n  t h e  f o r n  of  lower wages, amounts 

t o  s e x  d i s c i m i n a t i o n .  B a s i c a l l y ,  t h e  i s s u e  r a i s e d  i s  t h a t  of pay e q u i t y  i n  a 

l a b o r  market  t h a t  i s  h i g h l y  s e g r e g a t e d  by sex .  - 11 

I n  Boston,  9 t o  5, a n  o r g a n i z a t i o n  of women o f f i c e  worke r s ,  charged t h e  

Boston Survey Group, a c o a l i t i o n  of  major  i n s u r a n c e ,  banking ,  and t e c h n i c a l  

companies,  w i t h  i l l e g a l l y  u s i n g  a n  annual  wage survey  t o  c r e a t e  a low c e i l i n g  

on wages pa id  t o  c l e r i c a l  workers ,  who a r e  most ly  wonen, i n  v i o l a t i o n  of F e d e r a l '  

and S t a t e  a n t i - t r u s t  laws. - 21 

I n  San J o s e ,  C a l i f o r n i a ,  workers  went on s t r i k e  when n e g o t i a t i o n s  t o  

implement a comparable  wor th  s t u d y  became s t a l l e d .  - 31 

11  For a d i s c u s s i o n  of t h e  n a t u r e  and e x t e n t  of job s e g r e g a t i o n  by - 
s e x  s e e :  Blau, F ranc ine  D. and Wallace E. Hendricks.  Occupa t iona l  S e g r e g a t i o n  
by Sex: Trends and P rospec t s .  The J o u r n a l  of Human Resources.  v. X I V ,  
Sp r ing  1979, pp. 197-210. Blau, Franc ine  D. The Data on Women Workers, P a s t ,  
P r e s e n t ,  and F u t u r e ,  i n  Stromberg,  Ann H. and S h i r l e y  Harkess ,  e d i t o r s .  
Women Working: Theor i e s  and F a c t s  i n  P e r s p e c t i v e .  P a l o  A l t o ,  C a l i f .  May- 
f i e l d  P u b l i s h i n g  Company, 1978, pp. 29-63. Reagan, Barbara B. De Fac to  
J o b  S e g r e g a t i o n ,  i n  Chan, Ann Foote ,  e d i t o r ,  Wonen i n  t h e  U.S. Labor Force.  
New York, New York, P raege r  P u b l i s h e r s ,  1979, pp. 90-102. 

2 1  Boston Group Agrees t o  Amend Wage Survey,  Fol lowing 9 t o  5 Complaint.  
~ a i l ~ i a b o r  Report .  No. 157, August 13, 1982. p. A2. 

3 1  San J o s e  Workers S t r i k e  Over Comparable Worth I s s u e .  D a i l y  Labor Report .  
No. 128, J u l y  6 ,  1981, p. A3-4. 



In the June 1981 Gunther decision, the U.S. Supreme Court left the "door 

ajar" enough to encourage wonen's rights' advocates to see the concept of 

comparable worth as a strategy in their pursuit of pay equity. 51 

These recent challenges to alleged sex-based wage setting illustrates the 

current determination of women to change traditional wage-setting practices in 

the pursuit of pay equity. 

Under Title VII of the Civil Rights Act of 1964, lawsuits have been brought 

by women who claim they were being discriminated against through the operation 

of the companies' job evaluation and salary administration plans. - 51 Some claim 
that the classification system used to assign jobs to pay categories was discrim- 

inatory. Others have relied on job evaluation system to support their claims 

of sex-based wage discrimination. More lawsuits are expected. - 61 
Further, studies, relying on job evaluation techniques, have been or 

are being carried out to analyze civil service classifications systems 

in a number of states. L/ 

41 Beck, Joan. A Legal Wedge for Comparable Pay. Chicago Tribune. 
June i3, 1981, p. 6. County of Washington v. Gunther, 49 U.S. 4623, June 9, 1981. 

51 For examples see; Christensen v. State of Iowa, 563 F.2d 353 (8th Cir. 
1977 )T Lemons v. City of Denver, 22 FEP Cases 959 (10th Cir . 1980), cert . denied, 
U.S. Sup. Ct. (1980) 23 FEP Cases 1668; County of Washington v. Gunther, 452 U.S. 
161, (1981) 25 FEP Cases 1521; Taylor v. Charley Brothers, 22 FEP Cases 602 (W.D. 
Pa 1981). 

6/ Comparable Worth Suits in Federal Sector on Horizon, Two Experts Say. 
~overnment Employee Relations Report, NO. 964, May 24, 1982. p. 10. Women 
Employees in Public Sector May Gain From Recent Developments. Government Ein- 
ployee Relations Report, No. 932, October 12, 1981. AFSCME Pursues Comparable 
Worth Campaign With EEOC Charges Against City of Los Angeles. Daily Labor Report, 
No. 147, July 31, 1981, pp. A14-15. AFSCAME Files Sex Discrimination Charges Charges 
Against State of Wisconsin. Daily Labor Report, No. 79, April 23, 1982, p. Al. 
Washington State is Target of AFSCME Comparable Worth Suit. Daily Labor Report, 
No. 142, July 23, 1982, p. A6. State of Connecticut Charged by AFSCm with Sex 
Discrimination. Daily Labor Report, NO. 144, July 28, 1981, p. A9. 

7 1  San Francisco Orders Study of Comparable Worth Pay Issue. Government 
~m~loyee Relations Report, No. 940, Novenber 30, 1981, p. 30. Comparable Worth 
Issue Debated at Personnel Management Seminar- Government Employee Relations 
Report. No. 931, September 28, 1981, pp. 27-28. 



Women, i n  some a r e a s  and o c c u p a t i o n s ,  a r e  a l s o  o r g a n i z i n g  t o  pu r sue  pay e q u i t y  

through c o l l e c t i v e  ba rga in ing .  Thus,  i n  many c a s e s ,  i t  h a s  become a major  i s s u e  

i n  n e g o t i a t i o n s .  - 81 

During t h e  C a r t e r  A d m i n i s t r a t i o n ,  Fede ra l  a g e n c i e s  had g i v e n  s u p p o r t  t o  

t h e  p r i n c i p l e s  of  comparable worth.  The Equal Employment Oppor tun i ty  Commission's 

(EEOC) involvement  i n  t h e  s e v e r a l  women's l a w s u i t s  on job  e v a l u a t i o n  a s  amicus 

c u r i a e  and i t s  commission of  a s t u d y  on job e v a l u a t i o n  sys tems have been i n t e r p r e t e d  

by some a s  t h e  f i r s t  s t e p  t o  mandat ing a n a t i o n a l  job s t r u c t u r e  o r  comparable 

wor th  s t a n d a r d s .  The Depa r t aen t  of  Labor ' s  O f f i c e  of F e d e r a l  C o n t r a c t  Compliance 

Program (OFCCP), f u r t h e r m o r e ,  h a s  i n d i c a t e d  t h a t  t h e  Execu t ive  Order 11246 w a s  

'broad enough t o  cove r  t h e  comparable worth i s s u e .  

As a r e s u l t ,  some have ques t ioned  t h e  e x t e n t  of  t h e  F e d e r a l  Government's 

involvement  i n  superimposing comparable wor th  s t a n d a r d s  ove r  t h e  e x i s t i n g  s t a n d a r d  

of e q u a l  pay f o r  e q u a l  work. - 9/ 

Consequent ly,  t h c  p o l i c i e s  i n s t i t u t e d  i n  t h e  1960s t o  e l i m i n a t e  s e x  d iscr im-  

i n a t i o n  a r e  undergoing s e r i o u s  a t t a c k  and reassessment  by s u p p o r t e r s  and  opponents  

of comparable wor th  a l i k e .  The d i f f i c u l t y  of  e l i m i n a t i n g  t h e  wage gap  between 

men and wonen th rough  e x i s t i n g  e q u a l  pay and e q u a l  employment o p p o r t u n i t y  l e g i s -  

l a t i o n  h a s  l e d  t o  a reassessment  o f  t h e  scope of  t h e s e  l aws ,  e s p e c i a l l y  t h e  de- 

f i n i t i o n  of  e q u a l  pay. Some propose t h e  e q u a l  pay o r  e q u a l  employment o p p o r t u n i t y  

8 /  N a t i o n a l  Organ iza t ion  For Women Addressed Widening Wage Gap Between Men 
and w z e n .  Da i ly  Labor Repor t ,  No. 199 ,  October  19,  1981, p. A9-11; Annual Con- 
f e r e n c e  of Working Women Takes S tock  of Wage Equ i ty  Trends.  Government Employee 
R e l a t i o n s  Repor t ,  No. 936,  pp. 14-15; I s s u e  of Pay E q u i t y  f o r  Wonen Discussed  a t  
Conn. Conference.  Government Employee R e l a t i o n s  Repor t ,  No. 972, pp. 23-24; The 
Women's Labor P r o j e c t .  Barga in ing  For Equa l i t y .  San F r a n c i s c o ,  Ca., The P r o j e c t ,  
1980, 144p. 

91  Execu t ive  Order Viewed as Pay Equ i ty  Back-up. D a i l y  Labor Repor t ,  
No. 86. A p r i l  29, 1980, pp. A5-12, E3-14; Management R e p r e s e n t a t i v e s  C r i t i c i z e  
Comparable Worth. D a i l y  Labor Repor t ,  No. 85,  A p r i l  30,  1980, p. A8-15; 
El-13; S p e l f o g e l ,  Evan J. Equal Pay f o r  Work of  Comparable Value: A New Concept. 
Labor Law J o u r n a l .  V. 32, J a n u a r y  1981, pp. 30-39. 



l e g i s l a t i o n ,  o r  b o t h ,  be r e i n t e r p r e t e d  by t h e  c o u r t s  o r  anended by l e g i s l a t i o n  

t o  a l l o w  f o r  comparison of wages f o r  men and wonen i n  d i s s i m i l a r  jobs .  

Should t h e  d e f i n i t i o n  of e q u a l  pay, a s  i n c o r p o r a t e d  i n  t h e  Equal  Pay A c t  

of 1963 and T i t l e  V I I  of t h e  C i v i l  Rights  Act of 1964, be  amended t o  a l l o w  

f o r  e q u a l  pay f o r  nen  and wonen i n  jobs  which a r e  d i s s i m i l a r  b u t  a r e  of  e q u a l  

v a l u e  t o  a n  employer ( conpa rab le  wor th)?  Do p r e s e n t  laws g r a n t  EEOC t h e  

a u t h o r i t y  t o  promulgate  g u i d e l i n e s  f o r  a  c o m p a r a b i l i t y  s t a n d a r d ?  Did Congress 

i n t e n d  f o r  T i t l e  V I I  t o  ex tend  t o  work c o m p a r a b i l i t y ?  

Should t h i s  m a t t e r  be  l e f t  t o  t h e  working women and t h e i r  employers t o  r e s o l v e  

between themselves ,  w i t h  l i t t l e  o r  no i n t e r v e n t i o n  from t h e  Fede ra l  Government? 

I n  o r d e r  t o  beg in  t o  a d d r e s s  t h e s e  q u e s t i o n s ,  i t  i s  neces sa ry  t o  a s s e s s  

what b a r r i e r s ,  i f  any,  e x i s t  t o  

t h e r e  a r e  i n  t h e  mechanisms f o r  

CO?fPARABLE WORTH - THE CONCEPT 

Over t h e  p a s t  two 'decades,  

implementing pay e q u i t y ,  and what o b s t a c l e s  

r e s o l v i n g  pay e q u i t y  i s s u e s .  

wonen w i t h  t h e  same e d u c a t i o n a l  l e v e l  a s  men 

have f looded  i n t o  t h e  l a b o r  f o r c e  i n  l a r g e  numbers. The consc iousness  of t h e i r  

growing a t tachment  t o  t h e  work f o r c e  a l s o  has  been r a i s e d .  Fur thermore ,  t h e  

e a r n i n g s  gap between men and women has  been g i v e n  h i g h l y  v i s i b l e  p u b l i c i t y .  

These f o r c e s ,  among o t h e r s ,  have provided t h e  c a t a l y s t  f o r  t h e  movement towards 

a  comparable worth theo ry .  

Women workers  began t o  conpare  t h e  s k i l l s  and t h e  requi rements  of female- 

dominated jobs w i t h  s i m i l a r  male-dominated jobs.  See ing  d i s c r e p a n c i e s ,  t h e y  

have a rgued  t h a t  t h e i r  jobs  a r e  underpa id  r e l a t i v e  t o  jobs  of comparable wor th ,  

t h a t  i s , . j o b s  r e q u i r i n g  s i m i l a r  l e v e l s  of  s k i l l ,  e f f o r t ,  r e s p o n s i b i l i t y  and 

working c o n d i t i o n s  a s  t h o s e  h e l d  by men- Thus, t h e  i n p e t u s  f o r  t h e  f o r m u l a t i o n  

of t h e  comparable wor th  concept  h a s  r e s u l t e d  p r i m a r i l y  from sex - seg rega t ion  of 



workers  and from t h e  b e l i e f  t h a t  t h e  jobs  t r a d i t i o n a l l y  h e l d  by women r e c e i v e  

lower conpensa t ion  because  they  a r e  he ld  by wonen. 

According t o  a  U n i v e r s i t y  of Michigan Survey Research Cen te r  S tudy ,  gaps 

between men's and women's wages a r e  l i k e l y  t o  occur  when employers  t r e a t  workers  

a t  e n t r y  l e v e l  jobs  d i f f e r e n t l y  acco rd ing  t o  s e x  o r  r a c e ,  independent  of  t h e i r  

s k i l l s .  - 101 Winn Newsan, g e n e r a l  c o u n s e l ,  C o a l i t i o n  of Labor Union Wonen, a r g u e s  

t h a t  d i s c r i m i n a t i o n  a t  t h e  i n i t i a l  a s s i g m e n t  s t a g e ,  p a r t i c u l a r l y  f o r  u n s k i l l e d  

o r  low s k i l l e d  j o b s ,  i s  a t  t h e  h e a r t  of female  o c c u p a t i o n a l  s e g r e g a t i o n  and wage 

d i s c r i m i n a t i o n .  - 11/  The comparable worth proponents  c l a i m  t h a t  t h e  same f o r c e s  

which de t e rmine  t h a t  c e r t a i n  jobs  o r  job c a t e g o r i e s  w i l l  be  r e s e r v e d  f o r  wonen, 

a l s o  de t e rmine  t h a t  t h e  economic v a l u e  of t h e s e  jobs  i s  l e s s  t h a n  i f  t h e y  were 

men's jobs.  

The comparable worth p r i n c i p l e  goes  c o n s i d e r a b l y  f u r t h e r  t h a n  t h e  p r o h i b i t i o n  

of wage d i s c r i m i n a t i o n  under  t h e  Equal  Pay A c t  which i s  d i r e c t e d  t o  unequal  pay 

o n l y  where women and men a r e  performing s u b s t a n t i a l l y  i d e n t i c a l  work i n  t h e  same 

e s t a b l i s h m e n t .  The e q u a l  pay f o r  e q u a l  work s t a n d a r d  has  n o t  been a p p l i e d  where 

job s e g r e g a t i o n  e x i s t s  because  t h e  Equal  Pay Act a p p l i e s  o n l y  t o  t h o s e  job  

c l a s s i f i c a t i o n s  i n  which bo th  wonen and men a r e  enployed. T h e r e f o r e ,  women 

i n  sex-segrega ted  jobs a r e  r a r e l y  a b l e  t o  o b t a i n  r e l i e f  under  t h e  Equal  Pay 

A C ~ .  121  ~ h u s ,  t h e  p u r s u i t  o f  e q u a l  pay f o r  work of  e q u a l  v a l u e  i s  a n  a t t empt  - 

10 /  Mary Corcoran ,  p o l i t i c a l  s c i e n t i s t ,  Survey Research  C e n t e r ,  Un- 
i v e r s i t y  of Michigan. S t a t e n e n t  b e f o r e  t h e  EEOC on A p r i l  29, 1980, i n  U.S. 
Equal Employment Oppor tun i ty  C o m i s s i o n o  Hearings.  . . on J o b s  S e g r e g a t i o n  
and Wage D i s c r i s i n a t i o n ,  Washington, DOC., 1980. 849 p. 

111 Sta tement  of Winn Newnan b e f o r e  t h e  Senate  Committee on  Labor and 
~ u m a n a e s o u r c e s  on Janua ry  28 ,  1981. 

12/  Newman, Winn. Pay Equ i ty :  An Emerging Labor I s s u e .  I n  Dennis ,  Barbara 
D. ,  e x t o r ,  P roceed ings  of  t h e  Thi r ty-Four th  Annual Meet ing,  I n d u s t r i a l  R e l a t i o n s  
Research  Assoc ia t ion .  t iadison,  Wise- IRRA, 1982, pp. 166-173. 



t o  f i n d  a  way around t h e  b a r r i e r  t h a t  a  s e g r e g a t e d  job  marke t  h a s  p r e s e n t e d  t o  

a c h i e v i n g  "pay e q u i t y "  f o r  women. 131 Many of t h e  jobs  of  t h e  s e x e s  a r e  n o t  

i d e n t i c a 1 , a n d  i t  has been d i f f i c u l t  t o  demons t r a t e  t h e  d i s c r i m i n a t o r y  b a s i s  of 

women's wages. Comparable wor th  proponents  view t h e  s e g r e g a t i o n  of "men's jobs"  

and "women's jobs" a s  a  b a r r i e r  t o  s u c c e s s f u l  l i t i g a t i o n  and b a r g a i n i n g  f o r  women. 

Enforcement of  T i t l e  V I I  of t h e  C i v i l  R igh t s  Act of 1964 h a s  expanded job 

o p p o r t u n i t i e s  f o r  women, p a r t i c u l a r l y  th rough a f f i r m a t i v e  a c t i o n .  - 141 And, 

t h e  Equal  Pay A c t  has he lped  t o  e n s u r e  t h a t  some women r e c e i v e  t h e  same pay a s  

nen  doing  s u b s t a n t i a l l y  s i m i l a r  work. Continued enforcement  may e v e n t u a l l y  reduce  

t h e  gap between male and female e a r n i n g s ,  y e t  p r o g r e s s  h a s  been s low,  some s u g g e s t .  

Some advoca t e s  f u r t h e r  p o i n t  o u t  t h a t  wh i l e  t h e  o p p o r t u n i t y  t o  move o u t  

of s e g r e g a t e d  job c a t e g o r i e s  may be  welcomed t o  many women, many o t h e r s ,  who 

have i n v e s t e d  c o n s i d e r a b l e  t i m e  i n  t r a i n i n g  f o r  t h e i r  j o b s ,  demand wage ad jus tmen t  

i n  "women's jobs"  r a t h e r  t han  an  o p p o r t u n i t y  t o  work i n  o t h e r  jobs .  Comparable 

wor th  p roponen t s  m a i n t a i n  t h a t  t h e  f o c u s  on job o p p o r t u n i t i e s  and e q u a l  pay 

o v e r l o o k s  a  major  s o u r c e  of  discr'inination--segregation by sex--and t h a t  t h e  

p r o s p e c t s  f o r  moving i n t o  h igher -paying  jobs  a r e  s l i m  f o r  most women locked  

i n t o  what t hey  t e r m  t h e  "female ghe t to . "  

comparable  wor th  proponents  r a i s e  t h e  q u e s t i o n  : Would t h e  low-paying 

jobs  be low-paying r e g a r d l e s s  of  who h e l d  them, o r  a r e  j obs  low-paying be- 

c a u s e  of  t h e  s e x  compos i t ion  o f  t h e  incumbents? T h i s  i s s u e  h a s  been a d d r e s s e d  

o n l y  r e c e n t l y  because  t h e  q u e s t i o n  of wage d i s c r i m i n a t i o n  g e n e r a l l y  h a s  n o t  been 

viewed a s  p a r t  of t h e  problem of  job s e g r e g a t i o n  under T i t l e  VII. 

1 3 f  H u t a r i ,  E l l e n ,  Mary Rubin, Karen Sacks ,  and C a t h e r i n e  R. Se lden .  
~ ~ u a l P a ~  f o r ,  Work of Comparable Value. S p e c i a l  L i b r a r y ,  A p r i l ,  1982 ,  p. 110. 

141 For an  a n a l y s i s  of  t h e  p r o g r e s s  wonen have nade  i n t o  t h e  s k i l l e d  
b l u e - z l l a r  o c c u p a t i o n s  s e e :  CRS Report  No. 82-16E. Women and Minor i t y  
Employment i n  t h e  B lue -co l l a r  S k i l l e d  Trades ,  by A l i ce  L. Ahmuty, Analys t  
i n  Labor-Management R e l a t i o n s ,  February 1 ,  1982. 32 p. 



COWAIL4BLE WORTH - ITS LEGAL BASE 
When Title VII of the Civil Rights Act of 1964 was adopted, the prohibition 

against sex discrimination was included without committee hearings and with 

little attention given the interrelationship of the Equal Pay Act and Title 

VII with regard to sex-based wage discrimination. - 15/ During the Senate debate 

on Title VII, an amendment to Title VII was introduced, known as the Bennett 

Amendment, with the stated purpose of ensuring that the provisions of the Equal 

Pay Act were not "nullified" by the passage of Title VII. The amendment was de- 

signed to avoid "possible" conflicts with the Equal Pay Act. The Bennett Amend- 

ment provided that differences in wages "authorized by" the provisions of the 

Equal Pay Act would not constitute a violation of Title VII. Thus, with the in- 

clusion of the Bennett Amendment in law, the Equal Pay Act was linked to Title VII. 

The Equal Pay Act bars employers from engaging in wage discrimination based 

on sex for work of equal skill, effort, and responsibility performed under similar 

working conditions. The law contains several specific defenses for paying wage 

differentials. These defenses include wages based on "any other factor other 

than sex," or based on a seniority system, a merit system, or a system which 
T 

measures earnings by quantity or quality of production. 

With a legislative history that is not clear, the precise meaning of the 

Bennett Amendment has been the subject of great debate, centering on whether 

it was meant to limit the scope of Title VII to that of the Equal Pay Act, i.e., 

1 Connelly, Jean. County of Washington v .  Gunther: The Suprelne Court 
~ r o v i z s  a Title VII Remedy for Victims of Intentional Sex-Based Wage Dis- 
crimination. Catholic University Law Review, v. 31, Fall 1981. p. 130-131. 
Gasaway; Laura. Comparable Worth: A Post-Gunther Overview. Georgetown 
Law Journal, v. 69, June 1981, pp. 1133-1134. 



the equal work standard, or sinply to incorporate the Equal Pay Act's four 

affirmative defenses, but not its equal work standard. 

Court decisions were inconclusive on the legislative intent of the Bennett 

Admendment until the U.S. Supreme Court decided the issue in County of Washington 

v. Gunther. The issue before the Supreme Court in Gunther was whether the Bennett 

Amendment precluded a Title VII claim of intentional sex-based wage discrimination. 

The Supreme Court said that the Bennett Amendment did not incorporate the equal 

work standard of the Equal Pay Act into Title VII sex-based wage discrimination 

cases. The Court decision thus allows a Title VII claim of intentional sex-based 

wage discrimination even though the jobs are not substantially equal. Victims of 

intentional sex-based wage discrinination may now seek judicial renedy regardless 

of whether they satisfy the Equal Pay Act's equal work standard. In other words, 

enployers are liable for "intentional wage discrisination" even though jobs per- 

formed by women are not substantially equal to jobs performed by men. 

The Court, however, took great care to note it was not deciding the pro- 

priety of a Title VII claim based on comparable worth. The Court .emphasized 

the narrowness of the question before it and stated that the women's claim 

was not based on the "controversial concept of comparable worth . . . .I1 - 161 

The Court further stated: 

Respondent's suit does not require a court to make its own 
subjective assessment of the value of male and fenale guard 
jobs, or to attempt by statistical technique or other method 
to quantify the effect of sex discrimination on the wage 
rates. We do not decide in this case the precise contours 
of lawsuits challenging sex discrinination in compensation 
under Title VII. 

The Court thus left open the complex issue of comparable worth for future 

litigation and court decision. Courts could interpret this language so as 

to impede future comparable worth litigation. Nevertheless, the courts 

161 County of Washington v. Gunther, 49 U.S. 4623, June 9, 1981. - 



will be addressing the issue in more detail now that the intent of the Bennett 

Amendment has been resolved. But, it is not certain whether court resolution 

will prove favorable to conparable worth. If unfavorable, Congress may be 

asked by proponents to amend Title VII to clearly endorse this concept. 

The scope of Title VII1s protections against sex discrimination in 

employment remains unclear since the court did not lay down rules to identify 

"intentional discrimination." In refusing to specify the type of proof required 

for a sex-based wage discrimination claim to be upheld under Title VII, the Suprene 

Court, in effect, left it to the lower courts to develop a body of case law in 

this area one step at a time. 171 However, according to Professor Blunrosen 

of Rutgers Law School, the opinion suggested that there was no Title VII liability 

under the theories of "conparable worth" of jobs based on subjective judgments, 

or on the "adverse impact" of wage practices. 181 The fact, he stated, that women 

are paid less than men for doing different work is not, in itself, sufficient to 

establish liability even though the pay structure has "adverse inpact" on women. 

Shortly after the Gunther decision, many persons predicted there would be ' 

extensive federal court litigation. This has been the case. In July 1982, in - 

a case decided by the U.S. District Court for Western District of Michigan, the 

district court concluded that comparable worth is not a viable legal theory under 

Title VII. 191 

171 Connelly, Jean. County of Washington v.  Gunther: The Suprene Court 
~rovizs A Title VII Remedy For Victims of Intentional Sex-based Wage Discrimination. 
Catholic University of Law Review, v. 31, Fall 1981. p. 145. 

181 Enployers Should Review Wage Structure For Possible Bias Following 
~ u n t h z  ,~ulin~. Daily Labor Report. No* 121, June 24, 1981, p.  A 10, full 
text of Blumrosen's analysis of Wage Discrimination Issues After Supreme Court's 
Decision in County of Washington v. Gunther. p. E 1 - 2. 

191 U.S. Court in Michigan Dismisses Cause of Action Based on Comparable 
worth7 Government Employee Relations Report, No. 973, August 2, 1982, pp. 21-23. 



In its analysis of the Gunther decision, the district court said that 

the Supreme Court had embraced the trend established by lower courts and sanc- 

tioned the practice of permitting plaintiffs to prove that they were victins 

of intentional genderbased discrimination. Since Gunther, a number of lower 

courts have subsequently been called on to decide claims involving wage comp- 

ensation, the court noted, but none of those decisions recognized the theory 

of comparable worth as stating an independent cause of action. In summary, 

the court stated that the reported decisions fail to sustain the existence of 

a comparable worth theory; instead they either adopt the Gunther intentional 

discrimination theory or adhere to the more traditional Title VII analysis. 

In reviewing the legislative history of Title VII, the court concludes that 

"the Supreme Court's recognition of intentional discrimination may well signal 

the outer limit of the legal theories cognizable under Title VII." . 

At this point in time, the court says it could not conclude that "Congress 

has authorized the courts to undertake an evaluation and determination of 

the relative worth of employees .I1 

IN PURSUIT OF COMPARABLE WORTH 

~nte~ration of Sex-Segregated Jobs 

Title VII prohibits job segregation. However, some claim that the pro- 

hibition of intentional job segregation alone is insufficient to remedy the 

comparable worth form of pay discrimination, and that occupational integration 

is a long term goal, providing no relief to present victims of discrimination. - 201 

201 Notes, Equal Pay, Comparable Work, and Job Evaluations. The Yale Law 
~ o u r n x ,  v. 90, 1981, p. 666.  



According to Robert Livernash, it is not evaluation job rates which need 

correction but the distribution of wonen within the employment and compensation 

hierarchy. As a result, he says, the viable nethod for correcting the relative 

shortfall in female average earnings when compared to male earnings is through 

the increase upward mobility of women. - 21/ Clearly, the increased upward mobility 

of wonen within the enployment and conpensation hierarchies, Livernash says, 

is a logical nethod of raising the relative average earnings of wonen, and 

is not attended by the problems and difficulties associated with comparable 

worth. The principle objection, he acknowledges, to the mobility approach 

is that .it is "far too slow to be effective." - 22/ He further points out that 

the emerging favorable employment trends among wonen demonstate that mobility 

is working. Given the success of and the continued potential for upward nobility 

for female workers, and the problems associated with the implementation of com- 

parable worth, it was most doubtful, in his opinion, that new legal or regulatory 

controls were appropriate. 231 

The long-term solution to the wage discrimination issue,.according to 

Professor Blumrosen, is the elimination of women's concentration in traditionally 

female jobs. This sitution, Blumrosen says, is the predicate for virtually all 

wage discrimination claim of a class nature. - 241 He points out that enployers 

21/ Livernash, Robert E., editor, Comparable Worth: Issues and Alternatives. 
~ashizton, D. C., Equal Employment Advisory Council. 1980, p. 3. 

221 Ibid., p. 20 - 
2 3 1  Ibid., p. 21. - 
241 Employers Should Review Wage Structure For Possible Bias Following 

~ u n t h z  Ruling. Daily Labor Report. No. 121, June 24, 1981, p. A10, full text 
of Blumrossen's analysis of Wage Discrimination Issues After Supreme Court's 
Decision in County of Washington, v. Gunter. p. El-2. 



w i l l  need t o  make "conscious d e c i s i o n s "  and i n c r e a s e  t h e i r  e f f o r t s  i n  h i r i n g  

and assignment  of men i n t o  t r a d i t i o n a l l y  f e n a l e  j obs ,  and women i n t o  male 

dominated jobs.  Such promotion and t r a n s f e r  p o l i c i e s ,  acco rd ing  t o  Blumrosen, 

would h e l p  "dexex" ( s i c )  t h e  job  i n t o  which such pe r sons  a r e  p rono ted ,  t h e r e b y  

r educ ing  t h e  p r o s p e c t  t h a t  i t  w i l l  be  cons ide red  a  "man's job" f o r  purposes  

of wage comparison and would open t h e  p o s s i b i l i t y  of h i r i n g  males  i n t o  t h e  

p r e v i o u s l y  female  jobs. However, he n o t e s  t h a t  t h i s  approach  may t a k e  con- 

s i d e r a b l e  t ime ,  p a r t i c u l a r l y  where t h e  a v a i l a b l e  pool  of " a t y p i c a l "  pe r sons  

(male s e c r e t a r i e s ,  female  e n g i n e e r s )  i s  sma l l .  

However, Ca r in  C lauss ,  former S o l i c i t o r  of Labor,  d i s m i s s e s  t h e  c l a im  of 

employeis  t h a t  "upward mob i l i t y "  and "mobi l i ty  enhancements" w i l l  be  t h e  answer 

t o  e q u a l i z i n g  women's pay l e v e l s  i n  t h e  f u t u r e .  251 Clauss  p o i n t s  o u t  t h a t  - 
f o r  t h e  f o r s e e a b l e  f u t u r e  t h e  m a j o r i t y  of women w i l l  c o n t i n u e  t o  s t a y  i n  e i g h t  

p r i n c i p l e  "female jobs" such as t h o s e  i n  t h e  c l e r i c a l ,  n u r s i n g ,  and s e r v i c e  

f i e l d s ,  mos t ly  because  men a r e  n o t  go ing  i n t o  them. I f  wonen's j obs  have  been 

undervalued f o r  s e x  and no o t h e r  r e a s o n ,  s h e  con tends ,  t h e y  should  n o t  have 

t o  change c a r e e r  p l a n s  f o r  pay e q u i t y .  

D i scuss ion  of e q u a l  employment o p p o r t u n i t i e s  f o r  women f o c u s i n g  on  a f f i rm-  

a t i v e  a c t i o n  and g o a l s  and t i m e t a b l e s  i s  c u r r e n t l y  t a k i n g  p l a c e  i n  Congress and 

i n  t h e  Reagan Admin i s t r a t i on .  - 261  

251 Comparable Worth Concerns a r e  Addressed by Equal Employment Advisory 
~ o u n c z  Conference. Da i ly  Labor Report.  No. 228, November 24 ,  1980. p. u. 

261 For example: U.S. Congress.  House. Committee on Educat ion  and Labor 
~ u b c o K i t t e e  on Enployment Oppor tun i t i e s .  Report  on Af f i n n a t i v e  Act ion  and t h e  
F e d e r a l  Enforcement of Equal Employment Oppor tuni ty  Laws. Committee P r i n t .  
9 7 t h  Cong. 2d s e s s . ,  Washington, D.C. U.S. Govt. P r i n t .  Off .  1982, 62p. 



William Bradford Reynolds, Assistant U.S. Attorney General for Civil Rights, 

in testimony before the House Subconnittee on Enployment Opportunities stated 

that the U.S. Department of Justice will no longer support the use of mandatory 

quotas or other statistical formulae to redress past discrimination against 

women. 271 Reynolds stated that affirmative action has come to mean that certain 

groups are afforded preferential treatment whether or not, as individuals, they 

have been victims of discrimination. According to Reynolds, the Administration 

is taking a three-pronged remedial approach in cases of discrimination. First, 

the Department of Justice will seek specific relief for "identifiable victims" 

of past discrininatibn. Second, injunctive relief will be sought, directing 

employers to make employment decisions in a "nondiscriminatory race-neutral and 

sex-neutral" manner. And finally, the employer will be required to apply color- 

blind and sex-neutral practices for future hiring and promotion of employees. 

Women's rights activists assert that this new approach amounts to an 

"abandonment of affirmative action" and will signal women that the Federal 

Government will not be on the side of those discriminated against unless the 

individual has the time and means to bring a suit. 281 To them, affirmative 

action is the only way to break a vicious circle of past discrimination that 

has denied women the education, access to training and seniority they would 

need to qualify for desirable jobs. Spokespersons for working women argue that 

employers will do less to provide equal opportunity for women if government pro- 

grams designed to enforce equal opportutnity laws are reduced. 291 

27/ Administration Will Not Seek Job Quotas, Justice Official Tells House 
~ubcoGittee. Daily Labor Report, No. 184, September 23, 1981, pp. A8-9, F l - 3 .  

281 Every Man for Himself. Time Magazine. September 7, 1981, pp. 8-9; 
~ i e l d z  Cheryl M. Adninistration Moves to Ease Federal Anti-Bias Regulations. 
The Chronical of Higher Eduction. v. 23, September 2, 1981, pp. 1 & 21. 

291 Working Women Believe Employers Will Do Less on Equal Opportunity 
without Compulsion. Daily Labor Report. No. 184, September 23, 1981. pp. A4-5. 



Many employers claim affirmative action constitutes "reverse discrimination" 

that forces them to hire or promote people into jobs they cannot adequately fill. 

Additional questions related to the comparable worth issue have been raised. 

For example: What should be the Federal policy toward affirmative action, goals, 

and timetables? Have the impact of government intervention and the cultural changes 

of the 1970s been sufficient to break the chain of historic segregation of jobs 

and to change attitudes to permit placing less emphasis on antidiscriaination en- 

forcement activities? Will unions and employers return to old practices without a 

strong Federal enforcement effort to stimulate them to achieve voluntary compliance? 

Job EvalGation Studies and Znplementation 
- 

When the EEOC commissioned the National Research Council, Cornmitt'ee on 

Occupational Classification and Analysis (National Academy of Science committee) 

to do their study of the issues involved in measuring the comparability of jobs, 

the EEOC was concerned with the validity of the principles used to establish com- 

pensation, and in particular with whether methods of job analysis and classification 

currently used are biased by traditional stereotypes or other factors. - 30/ In its 

conclusions, the NAS connittee stated that although no universal standard of job 

worth exists, job evaluation plans do provide standards and measures of job worth 

that are used to estimate the relative worth of jobs within many firms. - 311 In 

job evaluation plans, pay ranges for a job are based on estimates of the relative 

worth of jobs according to such criteria as the skill, effort, and responsibility 

required by the job and the working conditions under which it is performed. 

30/ Treiman, Donald J. and Heidi I. Hartman, editors, Wonen , Work and - 
Wages: Equal Pay for Jobs of Equal Value. Washington, D.C., National Academy 
Press. 1981. 136 p. 

31/ Ibid., p. 95. - 



Pay r e c e i v e d  by a n  i n d i v i d u a l  w i t h i n  t h e  g i v e n  pay r a n g e ,  o r  a  r ange  t o  which a n  

employee i s  a s s i g n e d ,  i s  determined by t h e  worker ' s  c h a r a c t e r i s t i c s  such  a s  t r a i n i n g  

o r  e d u c a t i o n a l  c r e d e n t i a l s ,  r e l a t e d  expe r i ence ,  s e n i o r i t y ,  p r o d u c t i v i t y  and q u a l i t y  

of job performance. Both t h e  c r i t e r i a  e s t a b l i s h e d  and t h e  conpensable  f a c t o r s  and 

r e l a t i v e  we igh t s  used a s  measures  of t h e  c r i t e r i a  d i f f e r  somewhat among t h e  many 

d i f f e r e n t  p l ans .  

I n  t h e  NAS commit tee ' s  judgment,  job e v a l u a t i o n  p l a n s  p r o v i d e  rneasures of 

job wor th  t h a t ,  under  c e r t a i n  c i r cums tances ,  may be used t o  d i s c o v e r  and reduce  

wage d i s c r i m i n a t i o n  f o r  pe r sons  covered  by a  g iven  p l an .  By making t h e  c r i t e r i a  

of  conpensa t ion  e x p l i c i t  and by a p p l y i n g  t h e  c r i t e r i a  c o n s i s t e n t l y ,  t h e  NAS 

committee s t a t e s ,  i t  i s  p robab le  t h a t  pay d i f f e r e n t i a l s  r e s u l t i n g  from t r a d i t i o n a l  

s t e r e o t y p e s  r e g a r d i n g  t h e  v a l u e  of  "women's work" w i l l  b e  reduced.  

However, t h e  NAS committee p o i n t s  o u t  t h a t  t h e r e  a r e  no d e f i n i t i v e  tests o f  

t h e  " f a i r n e s s "  of  t h e  c h o i c e  of  compensable f a c t o r s  and t h e  r e l a t i v e  w e i g h t s  g i v e n  

them. 321 The p roces s  i s  i n h e r e n t l y  j u d p e n t a l ,  t h e  NAS c o n n i t t e e  n o t e s ,  and 

i t s  s u c c e s s  i n  g e n e r a t i n g  a  wage s t r u c t u r e  t h a t  i s  deemed e q u i t a b l e  depends on 

a c h i e v i n g  a  consensus  among employers and employees abou t  f a c t o r s  and t h e i r  we igh t s .  

Cour t s  appea r  t o  d i s t i n g u i s h  between c a s e s  i n  which p l a i n t i f f s ,  on  t h e  one 

hand,  a s k  t h e  c o u r t  t o  judge t h e  r e l a t i v e  worth of  j o b s ,  and on  t h e  o t h e r ,  c a s e s  

i n  which p l a i n t i f f s  demand t h a t  where e u p l o y e r s  have made judgments r e g a r d i n g  

r e l a t i v e  job worth th rough  t h e  u s e  of job e v a l u a t i o n  p rocedures ,  t h e y  a d h e r e  t o  

them i n  s e t t i n g  pay r a t e s .  I n  comparable wor th  c a s e s ,  c o u r t s  have used job e v a l u a t i o n  

sys tems t o  s c r u t i n i z e  cha l l enged  r a t e s  of pay a s  a n  a i d  i n  t a k i n g  i n t o  account  t h e  

f a c t o r s  l e g i t i m a t e l y  i n f l u e n c i n g  compensation. For example, i n  T a y l o r  v .  Char ley  

B r o t h e r s ,  Inc.,, t h e  Court  r e l i e d  upon a  job e v a l u a t i o n  i n  r e a c h i n g  i t s  d e c i s i o n .  3 3 1  - 

32/  I b i d . ,  p. 96. - 
3 3 1  Tay lo r  v. Char ley  B r o t h e r s ,  Inc . ,  USDC W Pa ,  1981, 25 FEP Cases 602, - 

26 FEP Cases 395. 



I n  t h e  Charley Bro the r s  c a s e ,  a  1I.S. D i s t r i c t  Court a p p l i e d  t h e  comparable 

worth theory  i n  r u l i n g  t h a t  a  g roce ry  wholesa le r  had d i s c r i n i n a t e d  a g a i n s t  wonen 

employees by a s s i g n i n g  then t o  a  s e p a r a t e  department f r o n  nen and paying then 

s u b s t a n t i a l l y  l e s s  t h a n  t h o s e  i n  a n  a l l q a l e  department doing jobs  t h a t  were 

d i f f e r e n t  i n  t h e i r  c o n t e n t  b u t  s i m i l a r  i n  t h e i r  requi rements .  The Court he ld  

t h a t  i n t e n t i o n a l  d i s c r i m i n a t i o n  on t h e  b a s i s  of sex  played a  r o l e  i n  t h e  e n p l o y e r ' s  

wage s t r u c t u r e .  While t h e  jobs i n  t h e  two depar tments  were n o t  s u b s t a n t i a l l y  

e q u a l  i n  t e r n s  of s k i l l ,  e f f o r t ,  o r  r e s p o n s i b i l i t y ,  t h e  Court s a i d  t h e y  were 

n o n e t h e l e s s  a l l  c h a r a c t e r i s t i c  of  l a b o r e r ' s  work and r e q u i r e d  l i t t l e  s k i l l ,  

e d u c a t i o n ,  o r  exper ience .  When a l l  

t h e  Court s a i d  t h a t  i t  w a s  apparen t  

could  no t  be j u s t i f i e d  on t h e  b a s i s  

t h e  jobs i n  t h e  two depar tments  were compared, 
* 

t h a t  t h e  t o t a l  male-female d i f f e r e n t i a l  

of  t h e  va ry ing  c o n t e n t s  of  t h e  job. The 

Court he ld  t h a t  a  s u b t a n t i a l  p o r t i o n  of t h e  male-female d i f f e r e n t i a l  could  on ly  

be a t t r i b u t e d  t o  i n t e n t i o n a l  s e x  d i s c r i m i n a t i o n  a s  evidenced by t h e  Company's 

long-standing p o l i c y  of s e g r e g a t i n g  women f r o n  men i n  t h e  work f o r c e  and a s s i g n i n g  

women performing s u b s t a n t i a l l y  e q u a l  jobs  a s  nen s u b s t a n t i a l l y  lower wages. 

Wonen were as s igned  lower wages, t h e  Court s a i d ,  because t h e y  were women and . 

n o t  because of a n  e v a l u a t i o n  of t h e  worth of t h e i r  job c o n t e n t .  

I n  r each ing  i t s  d e c i s o n ,  t h e  Court r e l i e d  upon a  job e v a l u a t i o n  perforned 

by a n  e x p e r t  w i t n e s s  accord ing  t o  c r i t e r i a  of t h e  Anerican A s s o c i a t i o n  of 

I n d u s t r i a l  Management. The Court concluded t h a t  excep t  f o r  c e r t a i n  job c a t e g o r i e s  

which covered s u b s t a n t i a l l y  e q u a l  work, wonen i n  t h e  f emale-damina t e d  depar tment  

should  e a r n  about  90 pe rcen t  ( r a t h e r  than  65 p e r c e n t )  of what t h e  male-dominated 

d e p a r t n e q t  workers ea rn .  The Cour t ,  i n  r e j e c t i n g  a  r e b u t t i n g  job e v a l u a t i o n  per- 

f o m e d  by t h e  e n p l o y e r ' s  e x p e r t  w i t n e s s ,  s t a t e d  t h a t  t h e  women's e x p e r t  employed 

a  n o r e  widely  used and t e s t e d  nethod of job e v a l u a t i o n .  



During the 1979 negotiations between XFSCME 34/ and the City of San Jose, it - 
was agreed that a survey of both management and nonmanagenent positions be done. 3 5 1  - 
The analysis of the city's job structure was done by Hay Associates, a nationally 

known management consulting firm. A special committee of 10 city enployees worked 

with the Hay Associates to quantify the worth of approxisately 288 city job class- 

ifications. The study broke down each job into three components: know-how, pro- 

blem-solving, and accountability. The salaries for the various jobs were then 

measured against an overall average pay trend for city employees. The jobs next 

were identified according to male or female donination. The results confirmed 

that "wonen's jobs" paid less than predominately male job classification. However, 

disagreeement arose over the implenentation of the study's reconmendations. 

Although city officials did not dispute the validity of the study, Frank 

LeSueur, the city's employee relations officer, said that there was a difference 

of opinion over how the results should be interpreted and how much the city could 

afford to pay. He said the union had stretched the Hay study results too far 

by strictly interpreting the job ratings, instead of regarding them as loose 

approximations. He claimed that the union's views also ignored market factors ' 

which should have a bearing on how much is paid for certain types of jobs. 

Prudence Slaathaug, business agent, AFSCME local 101, said she agreed 

with LeSueur that market factors have an influence on wages, but the point 

of the Hay study was that the "market place results in discrimination against 

women." She said the union hoped to correct this "dysfunction" so that men 

and wonen are paid equally for jobs of comparable value to the City and 

3 4 1  American Federation of State, County and Municipal Employees. - 
3 5 1  San Jose Workers Vote to Strike in Dispute Over Comparable Worth Study. 

~ a i l ~ x a b o r  Report. No. 100, May 26, 1981, pp. A3-6. 



alleged that the City of San Jose had not been bargaining in good faith. - 361 

Alan Riordan, a partner in Hay Associates, said the San Jose study was 

intended to measure "internal job relationships," and was not specifically de- 

signed to assess the conparable worth of male- and female-doninated jobs. He 

said the firm's job evaluations are not ordinarily used for this purpose, but 

added that it has conducted studies in connection with discrimination in the past. 

In another case, Washington State, in 1974, conducted an independent 

conparable worth study between male-dominated and female-dominated state civil 

service jobs. - 371 The study found that salaries for "women's jobs" to be only 

80 percent of those for "men's jobs" of similar worth. Although the study 

recommended implementation of comparable worth to remedy the salary inequities, 

it has not been accomplished because of costs involved. In September 1981, 

AESCME filed EEOC charges, claiming that by failing to take any measures to 

correct the wage inequities cited in its own study, the State had continued 

to endorse the discriminatory practices of its system and of the private sector 

and other public employment. In July 1982, AFSCME filed a suit in Federal 

Court against the State of Washingtion charging State officials with ignoring 

the results of its studies. 

361 San Jose Workers Strike Over Comparable Worth Issue. Daily Labor Report. 
No. 128, July 6, 1981, pp. d-4. 

371 A F S C E  Charges State of Washington With Comparable Worth Violations 
~ ~ a i n x  Wonen. Daily Labor Report. No. 179, September 16, 1981, pp. A4, El-2; 
Washington State is Target of AFSCXE Conparable Worth Suit. Daily Labor Report. 
NO. 142, July 23, 1982, p. A6. 



The Los Angeles ,  C a l i f o r n i a ,  Board of Educa t ion  r e j e c t e d  do ing  a  s t u d y  o f  

t h e  comparable  wor th  of t h e  2,000 s e p a r a t e  job c l a s s i f i c a t i o n  i n  t h e  Los Angeles 

Un i f i ed  School  Distr ict .  381 I n s t e a d ,  t h e  Board adopted a  s t a t e m e n t  s t a t i n g  - 
t h a t  c u r r e n t  r e s e a r c h  i n  t h e  f i e l d  i s  inadequa te  and t h e  Board shou ld  mon i to r  

p r o g r e s s  made by o t h e r  a g e n c i e s ,  i n c l u d i n g  t h e  C a l i f o r n i a  S t a t e  g o v e r n n e n t ,  

i n  conduc t ing  comparable wor th  s t u d i e s  b e f o r e  becoming involved .  The conce rns  

exp re s sed  by board members i nc luded  t h e  c o s t  of  such  a  s t u d y  and t h e  c o s t  of 

r a i s i n g  s a l a r i e s  t h a t  might  be  recommended by such  a  s tudy .  Board members a l s o  

i n d i c a t e d  t h a t  t h e y  d i d  n o t  wish  t o  r a i s e  e x p e c t a t i o n s  o f  a  l a r g e  s a l a r y  i n c r e a s e  

t h e  Board might  n o t  a f f o r d .  

'The San F r a n c i s c o ,  C a l i f o r n i a  , Board of S u p e r v i s o r s ,  i n  November 1981 , t o o k  

t h e  f i r s t  s t e p  toward a s s u r i n g  e q u a l  pay i n  t h e  c i t y ' s  employnent by o r d e r i n g  

a  s t u d y  o f  pay scales t o  de t e rmine  o f f i c i a l l y  i f  women and m i n o r i t y  enp loyees  

were d i s c r i m i n a t e d  a g a i n s t .  391 Any proposed changes i n  pay s c a l e s  t o  a d d r e s s  

t h e  c o n p a r a b l e  wor th  i s s u e  must be  approved ,  however,  by t h e  v o t e r s  t h rough  

a  change i n  t h e  c i t y  c h a r t e r .  The Board members who were opposed t o  t h e  i d e a  

warned i t  cou ld  have l e g a l  and f i s c a l  r e p e r c u s s i o n s  f o r  t h e  c i t y .  They f e a r e d  

t h e  a c t i o n  amounted t o  t a c i t  endorsement of  t h e  comparable wor th  concep t  and 

t h a t  t h e  s t u d y  might  form t h e  b a s i s  of  a  d i s c r i m i n a t i o n  s u i t .  Fu r the rmore ,  t h e y  

con tended ,  a  r e s t r u c t u r i n g  of  t h e  c i t y ' s  pay s c a l e s ,  i f  approved by t h e  v o t e r s ,  

cou ld  worsen t h e  c i t y ' s  p r e c a r i o u s  f i n a n c i a l  p o s i t i o n .  

Comparable wor th  s t u d i e s  have been conducted i n  t h e  S t a t e s  of Connec t i cu t  

( l 9 8 O ) ,  Michigan ( l 98O) ,  Elinnesota (19741, and Nebraska (1978) .  I n  s e v e r a l  

381 Los ' ~ r g e l e s  Board of Educa t ion  R e j e c t s  P l an  t o  Conduct Comparable Worth 
study. Government Employee R e l a t i o n s  Report .  No. 934, October  19,1981.  p. 28.  

391 San F r a n c i s c o  Orders  S tudy  of  Comparable Worth Pay I s s u e .  Governnent 
~ m ~ l o y e e  R e l a t i o n s  Report .  No. 940. November 30, 1981. p. 30. 



States charges under Title VII have been filed by A F S C E  because of the 

State's refusal to implement recommendations made by the studies. One State, 

Minnesota, passed legislation in 1982 conmitting the State to an appropriation 

of funds to adjust salaries in those female-dominated jobs which are found 

to be lower paying than predominately male jobs of comparable value. 401 - 
In the private sector, a joint job evaluation committee has been operating 

in the telecommunications industry. 411 While a job evaluation systen had - 
been a union demand for many years, it was not until 1980 that management agreed 

to such a step. In fact, there had been little interest in job evaluation 

since the 1950s, but comparable worth' created a new interest in the subject. 

The joint cornittee was established by the 1980 collective bargaining 

agreement between the American Telephone and Telegraph Company (AT&T) and 

the Connunication Workers of America (CWA). Conposed of three union and three 

management members, the joint committee has met monthly since October 1980. 

Similar joint committees exist under agreements with the International Brother- 

hood of Electrical Workers and the Telecommunication International Union. 

According to Kenneth W. Ross, labor relations manager for ATLT, and Florence 

C. Koole, assistant to the CWA executive vice president, the joint connittee 

was nearing final agreement on a job evaluation system that could become a 

part of the Company's 1983 bargaining agreements. They anticipated that the 

study would be completed by January 1983. If approved by the CWA executive 

board and the top management of AT&T, a systemwide plan covering some 1,000' 

jobs then would be available for incorporation in the 1983 contracts. 

401 Minnesota Legislature Passes Comparable Worth Bill. Public Employee, 
v. 47F~e~tenber 1982, p. 5 .  

411 Joint Committee in Telephone Industry Near Agreement on Job Evaluation 
systeE Daily Labor Report. No. 33, February 1982, pp. A8-9. 



According to Ross, both parties are in need of a system to assure that 

new jobs pay fairly. Among the basic principles guiding the joint connittee, 

Roole said, are: ( I )  that the evaluation system apply to all bargaining unit 

jobs; (2) that the system be easy to use and understood; (3) that infornation 

be available to all parties; (4) that all parties be encouraged to particpate; 

( 5 )  that evaluations be based on the job and not the incumbent; (6) that there 

be an appeals process; and (7) that there be no wage reductions as a result 

of the system. An additional major principle guiding the joint committee 

was that the system meet equal employment requirements. 

The joint representatives point out that the success of the joint com- 

mittee, to a great extent, depends on the parties' willingness to discard types 

of behavior used in bargaining. Both sides had to abandon the adversarial re- 

lationship that places rewards on victory over the other rather than on coop- 

erative behavior. Both parties also, they said, had to be straightforward in 

sharing information, otherwise there would be a tendency to revert back to the 

adversarial mode. The best method of building trust between the two sides, 

they observed, was through jointly working hard on a project. Ross holds that - 

unionized businesses have a better chance for a successful job evaluation pro- 

ject than nonunionized ones, because in unionized firms the relationship within 

Joint Study Connittees is not one of a boss to a subordinate. In addition, Ross 

adds, workers at a unionized company feel more secure about the results of such 

a project. 

The above experiences with job evaluation studies suggest that job eval- 

uation systens can be used effectively in some circumstances to implement con- 

parable worth'and to remedy discrimination. However, a number of problens areas 

remain. One difficulty appears to be funding and the ability to pay on the 



p a r t  of enp loye r s .  Also ,  e n p l o y e r s  a r e  r e l u c t a n t  t o  a c c e p t  comparable wor th ,  

b a s i c a l l y  because  t hey  b e l i e v e  t h e r e  a r e  many nond i sc r imina to ry  f a c t o r s  which 

account  f o r  pay d i f f e r e n c e s .  Tha t  i s ,  many d i f f e r e n c e s  i n  e a r n i n g s  between 

men and women a r e  accounted  f o r  by " f a c t o r s  o t h e r  t han  sex" and by marke t  

f o r c e s .  

While t h e  l e g a l  r o u t e  w i t h  some l e g i s l a t i v e  mandates could be an e s s e n t i a l  

back-stop,  t h e  c o l l e c t i v e  b a r g a i n i n g  approach  can s e r v e  as a n  e f f e c t i v e  method 

of hand l ing  t h e  n a s s i v e  amount of  pay e q u i t y  i s s u e s  which could a r i s e .  The 

concep t  of  j o i n t  employer-union c o r m i t t e e s  which s t u d y  job e v a l u a t i o n  and con- 

p a r a b l e  pay r a t e s  cou ld  p l a y  a  major  r o l e  i n  r e s o l v i n g  t h e  comparable wor th  
- 

i s s u e .  However, t h e r e  a r e  l i m i t a t i o n s  t o  t h e  u se  of  c o l l e c t i v e  b a r g a i n i n g  f o r  

t h i s  purpose .  F i r s t ,  o n l y  a  s m a l l  pe rcen tage  of working wonen a r e  o rgan ized .  

And, where t h e y  a r e  o r g a n i z e d ,  t h e r e  h a s  been i n s u f f i c i e n t  s u p p o r t  i n  many 

un ions  f o r  t h e  broad implementa t ion  of  comparable wor th ,  a l t hough  t h i s  i s  

s lowly  changing a s  women g a i n  l e a d e r s h i p  p o s t i o n s  i n  t h e  unions. Also ,  a s  i n  

San J o s e ,  t h e  c o l l e c t i v e  b a r g a i n i n g  r o u t e  cou ld  l e a d  t o  s t r i k e s .  However, 

one o b s e r v e r  no t ed  t h a t  a  major  o b s t a c l e  t o  promoting comparable wor th  t h rough  

t h e  c o l l e c t i v e  b a r g a i n i n g  p roces s  i s  t h e  c o n t i n u i n g  g e n e r a l  r e s i s t a n c e  of  

e n p l o y e r s  t o  un ion  o r g a n i z i n g  a c t i v i t i e s .  g/ 

Is c o l l e c t i v e  b a r g a i n i n g  t h e  most e f f e c t i v e  mechanism f o r  r e s o l v i n g  

pay e q u i t y  i s s u e s ?  I f  s o ,  what about  t h e  m a j o r i t y  of working women who a r e  

n o t  o rgan ized?  Do unions  r e p r e s e n t  women f a i r l y ?  I f  t h e  m a t t e r  i s  t o  be  

l e f t  t o  c o l l e c t i v e  b a r g a i n i n g ,  what ,  i f  a n y t h i n g ,  should  be done t o  p reven t  

421 For example see: U.S. Congress.  House. Committee on Educa t ion  and Labor ,  
~ u b c o G i t t e e  on Labor-Management R e l a t i o n s .  P r e s s u r e s  i n  Todays1 s Workplace. 
Repor t .  Coomit tee  P r i n t .  96 th  Cong. 2d sess. Uashington ,  D.C., U.S. Govt. P r i n t .  
Off . ,  1981, 62 p. 



or deal with strikes that nay result from this issue? To what extent is the 

employer's resistance to employee organizing activities a detrimental influence 

in the pursuit of pay equity for wonen? To what extent should recognition 

be given to e~ployer's claims of "inability to pay?" 

Since these substantive questions remain regarding a potentially viable 

approach to the comparable worth issue, is there a need for legislated national 

guidelines on job evaluations plans to ensure they are nondiscrininatory and 

properly applied? But, underlying the whole issue, the first question to be 

resolved is: To what extent are existing job evaluation systems discriminatory? 


