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ABORTION: JUDICIAL CONTROL 

SUMMARY 

I n  1973 t h e  U.S. Supreme Cour t  h e l d  t h a t  t h e  C o n s t i t u t i o n  p r o t e c t s  a  
woman's d e c i s i o n  whe the r  o r  n o t  t o  t e r m i n a t e  h e r  p regnancy ,  R z  v .  W-, 
410 U.S. 113 ,  and t h a t  a  S t a t e  may no t  unduly  burden t h e  e x e r c i s e  o f  t h a t  
fundamenta l  r i g h t  by r e g u l a t i o n s  t h a t  p r o h i b i t  o r  s u b s t a n t i a l l y  l i m i t  
a c c e s s  t o  t h e  means of e f f e c t u a t i n g  t h a t  d e c i s i o n ,  D o e  v .  B o l t o n ,  410 U.S. 
179. But r a t h e r  t h a n  s e t t l i n g  t h e  i s s u e ,  t h e  c o u r t ' s  r u l i n g s  have  k i n d l e d  
h e a t e d  d e b a t e  and  p r e c i p i t a t e d  a  v a r i e t y  of governmenta l  a c t i o n s  a t  t h e  
n a t i o n a l ,  S t a t e  and l o c a l  l e v e l s  d e s i g n e d  e i t h e r  t o  n u l l i f y  t h e  r u l i n g s  o r  
h i n d e r  t h e i r  e f f e c t u a t i o n .  These governmenta l  r e g u l a t i o n s  have ,  i n  t u r n ,  
spawned f u r t h e r  l i t i g a t i o n  i n  which r e s u l t i n g  j u d i c i a l  r e f i n e m e n t s  i n  t h e  
law have  been no more s u c c e s s f u l  i n  dampening t h e  c o n t r o v e r s y .  Thus ,  a s  
t h e  p r e v i o u s  Congres se s  have  been,  t h e  1 0 0 t h  c o n t i n u e s  t o  be a  forum f o r  
proposed  l e g i s l a t i o n  and c o n s t i t u t i o n a l  amendments aimed a t  l i m i t i n g  o r  
p r o h i b i t i n g  t h e  p r a c t i c e  of  a b o r t i o n .  

The law w i t h  r e s p e c t  t o  a b o r t i o n  i n  mid-19th c e n t u r y  America 
fo l lowed  t h e  p r e - e x i s t i n g  common law of England i n  a l l  bu t  a  few S t a t e s .  
By t h e  t ime of t h e  C i v i l  War a  number o f  S t a t e s  had begun t o  add t o  o r  
r e v i s e  t h e i r  s t a t u t e s  i n  o r d e r  t o  p r o h i b i t  a b o r t i o n  a t  a l l  l e v e l s  of  
g e s t a t i o n .  The S t a t e s  v a r i e d  i n  t h e i r  e x c e p t i o n s  f o r  t h e r a p e u t i c  
a b o r t i o n s .  

1967 saw t h e  f i r s t  v i c t o r y  of an a b o r t i o n  r e f o r m  movement w i t h  t h e  
p a s s a g e  of  l i b e r a l i z i n g  l e g i s l a t i o n  i n  Colorado .  The l e g i s l a t i o n  was 
based  on t h e  Model Pena l  Code. Between 1967 and 1973,  a p p r o x i m a t e l y  one- 
t h i r d  of t h e  S t a t e s  had a d o p t e d ,  e i t h e r  i n  whole o r  i n  p a r t ,  t h e  Model 
Pena l  Code ' s  p r o v i s i o n s  a l l o w i n g  a b o r t i o n  i n  i n s t a n c e s  o t h e r  t h a n  where 
o n l y  t h e  m o t h e r ' s  l i f e  was i n  dange r .  

Between 1968 and 1972 t h e  c o n s t i t u t i o n a l i t y  o f  r e s t r i c t i v e  a b o r t i o n  
s t a t u t e s  of  many S t a t e s  was c h a l l e n g e d  on t h e  g rounds  o f  v a g u e n e s s ,  
v i o l a t i o n  of t h e  fundamenta l  r i g h t  of  p r i v a c y ,  and d e n i a l  of e q u a l  
p r o t e c t i o n  under  t h e s e  laws .  I n  1973,  t h e  Supreme Cour t  r u l e d ,  i n  Roe v. 
W a d e ,  410 U.S. 113,  and D o e  v. Bo l ton ,  410 U.S. 179 ,  t h a t  Texas  and 
G e o r g i a  s t a t u t e s  r e g u l a t i n g  a b o r t i o n  i n t e r f e r e d  t o  an u n c o n s t i t u t i o n a l  
e x t e n t  w i t h  a  woman's r i g h t  t o  d e c i d e  whether  t o  t e r m i n a t e  h e r  pregnancy .  
The c o n s t i t u t i o n a l  b a s i s  f o r  t h e  d e c i s i o n s  r e s t e d  upon t h e  c o n c l u s i o n  t h a t  
t h e  F o u r t e e n t h  Amendment r i g h t  of  p e r s o n a l  p r i v a c y  embraced a  woman's 
d e c i s i o n  whe the r  t o  c a r r y  a  pregnancy  t o  te rm.  

The Supreme C o u r t ' s  d e c i s i o n s  i n  R z  v. W a d e  and v. B o l t o n  d i d  
n o t  a d d r e s s  a  number o f  impor t an t  a b o r t i o n - r e l a t e d  i s s u e s  which have  
s u b s e q u e n t l y  been r a i s e d  by S t a t e  a c t i o n s  s e e k i n g  t o  r e s t r i c t  t h e  s cope  of 
t h e  c o u r t ' s  r u l i n g s .  These i n c l u d e  t h e  i s s u e s  o f  in formed c o n s e n t ,  
s p o u s a l  c o n s e n t ,  p a r e n t a l  c o n s e n t ,  and r e p o r t i n g  r e q u i r e m e n t s .  I n  
a d d i t i o n ,  R o e  and D o e  n e v e r  r e s o l v e d  t h e  q u e s t i o n  of  wha t ,  i f  any  t y p e ,  of 
a b o r t i o n  p r o c e d u r e s  may be  r e q u i r e d  o r  p r o h i b i t e d  by s t a t u t e .  The Cour t  
h a s  h e a r d  a  number o f  a b o r t i o n - r e l a t e d  c a s e s  s i n c e  1973 a s  a t t e m p t s  a r e  
made t o  c l a r i f y  t h e s e  i s s u e s .  



ISSUE DEFINITION 

I n  1973 t h e  U.S. Supreme Cour t  h e l d  t h a t  t h e  C o n s t i t u t i o n  p r o t e c t s  a  
woman's d e c i s i o n  whe the r  o r  n o t  t o  t e r m i n a t e  h e r  pregnancy ,  R o e  v .  W s ,  
and t h a t  a  S t a t e  may n o t  unduly burden t h e  e x e r c i s e  o f  t h a t  fundamen ta l  
r i g h t  by r e g u l a t i o n s  t h a t  p r o h i b i t  o r  s u b s t a n t i a l l y  l i m i t  a c c e s s  t o  t h e  
means o f  e f f e c t u a t i n g  t h a t  d e c i s i o n ,  Doe v. Bo l ton .  The i s s u e  o f  a  
woman's r i g h t  t o  an a b o r t i o n ,  however, i s  f a r  from s e t t l e d .  S i n c e  1973,  
t h e r e  have  been F e d e r a l  and S t a t e  l e g i s l a t i v e  e f f o r t s  d e s i g n e d  e i t h e r  t o  
n u l l i f y  t h e  r u l i n g s  o r  h i n d e r  t h e i r  e f f e c t u a t i o n .  Subsequent  l i t i g a t i o n  
c h a l l e n g i n g  t h i s  l e g i s l a t i o n  h a s  l e d  t o  f u r t h e r  j u d i c i a l  r e f i n e m e n t s .  

BACKGROUND AND ANALYSIS 

J u d i c i a l  H i s t o r y  

Development and S t a t u s  O E  the Law P r i o r  t o  1973 

The law w i t h  r e s p e c t  t o  a b o r t i o n  i n  mid-19th c e n t u r y  America f o l l o w e d  
t h e  p r e - e x i s t i n g  common law of England i n  a l l  bu t  a  few S t a t e s .  Thus,  no 
i n d i c t m e n t  would o c c u r  f o r  a b o r t i n g  a  f e t u s  f o r  a  c o n s e n t i n g  f ema le  p r i o r  
t o  "quickening ."  But by t h e  t i m e  of  t h e  C i v i l  War, a n  i n f l u e n t i a l  a n t i -  
a b o r t i o n  movement began t o  a f f e c t  l e g i s l a t i o n  by i n d u c i n g  S t a t e s  t o  add  t o  
o r  r e v i s e  t h e i r  s t a t u t e s  i n  o r d e r  t o  p r o h i b i t  a b o r t i o n  a t  a11 s t a g e s  of 
g e s t a t i o n .  By 1910 e v e r y  S t a t e  had a n t i - a b o r t i o n  l aws ,  e x c e p t  Kentucky 
whose c o u r t s  j u d i c i a l l y  d e c l a r e d  a b o r t i o n s  t o  be  i l l e g a l .  I n  1967,  49 of  
t h e  S t a t e s  and t h e  D i s t r i c t  o f  Columbia c l a s s i f i e d  t h e  c r i m e  of a b o r t i o n  
a s  a  f e l o n y .  The concep t  of q u i c k e n i n g  was no l o n g e r  u sed  t o  d e t e r m i n e  
c r i m i n a l  l i a b i l i t y  b u t  was r e t a i n e d  i n  some S t a t e s  t o  s e t  punishment .  
Non- the rapeu t i c  a b o r t i o n s  were e s s e n t i a l l y  un l awfu l .  The S t a t e s  v a r i e d  i n  
t h e i r  e x c e p t i o n s  f o r  t h e r a p e u t i c  a b o r t i o n s .  Forty-two S t a t e s  p e r m i t t e d  
a b o r t i o n s  o n l y  i f  n e c e s s a r y  t o  s a v e  t h e  l i f e  of  t h e  mother .  O t h e r  S t a t e s  
a l l o w e d  a b o r t i o n  t o  s a v e  a  woman from " s e r i o u s  and permanent  b o d i l y  
i n j u r y t '  o r  h e r  " l i f e  and h e a l t h , "  Three  S t a t e s  a l l owed  a b o r t i o n s  t h a t  
were  n o t  " u n l a w f u l l y  ~ e r f o r r n e d "  o r  t h a t  were  n o t  "wi thou t  l a w f u l  
j u s t i f i c a t i o n " ,  l e a v i n g  i n t e r p r e t a t i o n  of  t h o s e  s t a n d a r d s  t o  t h e  c o u r t s .  

T h i s ,  however,  r e p r e s e n t e d  t h e  h ighwa te r  mark i n  r e s t r i c t i v e  a b o r t i o n  
laws i n  t h e  U n i t e d  S t a t e s ,  f o r  1967 saw t h e  f i r s t  v i c t o r y  of  an  a b o r t i o n  
r e f o r m  movement w i t h  t h e  pas sage  of l i b e r a l i z i n g  l e g i s l a t i o n  i n  Colorado .  
The l e g i s l a t i o n  was based  upon t h e  Model Penal  Code. The movement had 
s t a r t e d  i n  t h e  e a r l y  1950s and c e n t e r e d  i t s  e f f o r t s  on a  proposed  c r i m i n a l  
a b o r t i o n  s t a t u t e  deve loped  by t h e  American Law I n s t i t u t e  t h a t  would a l l o w  
a b o r t i o n s  when c h i l d b i r t h  posed g r a v e  danger  t o  t h e  p h y s i c a l  o r  men ta l  
h e a l t h  of  a  woman, when t h e r e  was h i g h  l i k e l i h o o d  of f e t a l  a b n o r m a l i t y ,  o r  
when pregnancy  r e s u l t e d  from r a p e  o r  i n c e s t .  

Between 1967 and t h e  Supreme C o u r t ' s  1973 d e c i s i o n s  i n  R o e  and Doe, 
a p p r o x i m a t e l y  o n e - t h i r d  of t h e  S t a t e s  had adop ted ,  e i t h e r  i n  whole o r  i n  
p a r t ,  t h e  Model Penal  Code ' s  p r o v i s i o n s  a l l o w i n g  a b o r t i o n s  i n  i n s t a n c e s  
o t h e r  t h a n  where o n l y  t h e  m o t h e r ' s  l i f e  was i n  dange r .  A l so ,  by t h e  end 



of 1970,  4 S t a t e s  ( ~ l a s k a ,  Hawai i ,  New York, and Washington)  had  r e p e a l e d  
c r i m i n a l  p e n a l t i e s  f o r  a b o r t i o n s  performed i n  e a r l y  pregnancy  by a  
l i c e n s e d  p h y s i c i a n ,  s u b j e c t  t o  s t a t e d  p r o c e d u r a l  and h e a l t h  r e q u i r e m e n t s .  

-. 

The f i r s t  U.S. Supreme Cour t  d e c i s i o n  d e a l i n g  w i t h  a b o r t i o n  was 
r e n d e r e d  i n  1971 ( U l  v. V u i t c h ,  402 U.S.' 6 2 ) .  I n  V u i t c h ,  t h e  Cour t  
d e n i e d  a  vagueness  c h a l l e n g e  t o  t h e  D i s t r i c t  o f  Columbia a b o r t i o n  s t a t u t e .  
The n e t  e f f e c t  of  t h e  V u i t c h  d e c i s i o n  was t o  expand t h e  a v a i l a b i l i t y  of  
a b o r t  i o n s  unde r  t h e  D.C. l a w ' s  p r o v i s i o n  a l l o w i n g  a b o r t i o n s  where 
" n e c e s s a r y  f o r  t h e  p r e s e r v a t i o n  of t h e  m o t h e r ' s  ... h e a l t h . "  

The Supreme court's 1973 A b o r t i o n  R u l i n g s  

Between 1968 and 1972 t h e  c o n s t i t u t i o n a l i t y  of  r e s t r i c t i v e  a b o r t i o n  
s t a t u t e s  of many S t a t e s  was c h a l l e n g e d  on t h e  g rounds  o f  vagueness ,  
v i o l a t i o n  of t h e  fundamenta l  r i g h t  of  p r i v a c y ,  and d e n i a l  o f  e q u a l  
p r o t e c t i o n  unde r  t h e s e  laws .  These  c h a l l e n g e s  met w i t h  mixed s u c c e s s  i n  
t h e  l ower  c o u r t s .  However, on J a n .  22,  1973,  t h e  Supreme Cour t  i s s u e d  i t s  
r u l i n g s  i n  R o e  v.  W a d e ,  410 U.S. 113,  and Doe v. Bo l ton ,  410 U.S. 179. I n  
t h o s e  c a s e s  t h e  Cour t  found t h a t  Texas and Georg i a  s t a t u t e s  r e g u l a t i n g  
a b o r t i o n  i n t e r f e r e d  t o  an u n c o n s t i t u t i o n a l  e x t e n t  w i t h  a  woman's r i g h t  t o  
d e c i d e  whe the r  t o  t e r m i n a t e  h e r  pregnancy.  The Texas s t a t u t e  f o r b a d e  a l l  
a b o r t i o n s  n o t  n e c e s s a r y  " f o r  t h e  pu rpose  o f  s a v i n g  t h e  L i f e  of  t h e  
mother  ." The Georg i a  enac tment  p e r m i t t e d  a b o r t i o n s  when c o n t i n u e d  
pregnancy  s e r i o u s l y  t h r e a t e n e d  t h e  woman's l i f e  o r  h e a l t h ,  when t h e  f e t u s  
was v e r y  l i k e l y  t o  have  s e v e r e  b i r t h  d e f e c t s ,  o r  when t h e  p regnancy  
r e s u l t e d  f rom r a p e .  The Georgia  s t a t u t e  r e q u i r e d ,  however,  t h a t  a b o r t i o n s  
be per formed o n l y  a t  a c c r e d i t e d  h o s p i t a l s  and o n l y  a f t e r  a p p r o v a l  by a  
h o s p i t a l  commit tee  and two c o n s u l t i n g  p h y s i c i a n s .  

The c o u r t ' s  d e c i s i o n s  were d e l i v e r e d  by Mr. J u s t i c e  Blackmun f o r  
h i m s e l f  and s i x  o t h e r  J u s t i c e s .  J u s t i c e s  White and Rehnqu i s t  d i s s e n t e d .  
The Cour t  r u l e d  t h a t  S t a t e s  may n o t  c a t e g o r i c a l l y  p r o s c r i b e  a b o r t i o n s  by 
making t h e i r  per formance  a  c r i m e ,  and t h a t  S t a t e s  may n o t  make a b o r t i o n s  
u n n e c e s s a r i l y  d i f f i c u l t  t o  o b t a i n  by p r e s c r i b i n g  e l a b o r a t e  p r o c e d u r a l  
g u i d e l i n e s .  The c o n s t i t u t i o n a l  b a s i s  f o r  t h e  d e c i s i o n s  r e s t e d  upon t h e  
c o n c l u s i o n  t h a t  t h e  F o u r t e e n t h  Amendment r i g h t  o f  p e r s o n a l  p r i v a c y  
embraced a  woman's d e c i s i o n  whe the r  t o  c a r r y  a  pregnancy  t o  term. The 
Cour t  n o t e d  t h a t  i t s  p r i o r  d e c i s i o n s  had "found a t  l e a s t  t h e  r o o t s  of 
...[ a ]  g u a r a n t e e  of p e r s o n a l  pr ivacy ' '  i n  v a r i o u s  amendments t o  t h e  
C o n s t i t u t i o n  o r  t h e i r  p e n u m b r a s  e . ,  p r o t e c t e d  o f f s h o o t s )  and 
c h a r a c t e r i z e d  t h e  r i g h t  t o  p r i v a c y  a s  grounded i n  " t h e  F o u r t e e n t h  
~ r n e n d m e n t ' s  c o n c e p t  o f  p e r s o n a l  l i b e r t y  and r e s t r i c t i o n s  upon S t a t e  
a c t i o n . "  (Roe v. W a d e ,  410 U.S. 113,  152,  153  (19731. )  Rega rd ing  t h e  
s c o p e  of t h a t  r i g h t ,  t h e  Cour t  s t a t e d  t h a t  i t  i n c l u d e d  "on ly  p e r s o n a l  
r i g h t s  t h a t  can  be deemed ' f u n d a m e n t a l '  o r  ' i m p l i c i t  i n  t h e  c o n c e p t  of 
o r d e r e d  l i b e r t y " '  and "bea r s  some e x t e n s i o n  t o  a c t i v i t i e s  r e l a t e d  t o  
m a r r i a g e ,  p r o c r e a t i o n ,  c o n t r a c e p t i o n ,  f a m i l y  r e l a t i o n s h i p ,  and  c h i l d  
r e a r i n g  and e d u c a t i o n . "  ( I d .  a t  152-153.) Such a  r i g h t ,  t h e  Cour t  
c o n c l u d e d ,  " i s  broad  enough t o  encompass a  woman's d e c i s i o n  whe the r  o r  n o t  
t o  t e r m i n a t e  h e r  pregnancy."  ( I d .  a t  153.)  



With r e s p e c t  t o  p r o t e c t i o n  of  t h e  r i g h t  a g a i n s t  S t a t e  i n t e r f e r e n c e ,  
t h e  Cour t  h e l d  t h a t  s i n c e  t h e  r i g h t  o f  p e r s o n a l  p r i v a c y  i s  a  fundamen ta l  
r i g h t ,  o n l y  a  "compel l ing  S t a t e  i n t e r e s t "  cou ld  j u s t i f y  i t s  l i m i t a t i o n  by 
a  S t a t e .  Thus w h i l e  i t  r ecogn ized  t h e  l e g i t i m a c y  of t h e  S t a t e  i n t e r e s t  i n  
p r o t e c t i n g  m a t e r n a l  h e a l t h  and t h e  p r e s e r v a t i o n  of t h e  f e t u s '  p o t e n t i a l  
l i f e  ( I d .  a t  148-1501, and t h e  e x i s t e n c e  of a  r a t i o n a l  c o n n e c t i o n  be tween 
t h e s e  two i n t e r e s t s  and t h e  S t a t e ' s  a n t i - a b o r t i o n  law,  t h e  Cour t  h e l d  
t h e s e  i n t e r e s t s  i n s u f f i c i e n t  t o  j u s t i f y  a n  a b s o l u t e  ban on a b o r t i o n s .  
I n s t e a d ,  t h e  Cour t  emphasized t h e  d u r a t i o n a l  n a t u r e  o f  pregnancy  and  h e l d  
t h e  S t a t e ' s  i n t e r e s t s  t o  be  s u f f i c i e n t l y  compe l l i ng  t o  p e r m i t  c u r t a i l m e n t  
o r  p r o h i b i t i o n  o f  a b o r t i o n  o n l y  d u r i n g  s p e c i f i e d  s t a g e s  of pregnancy .  The 
High Cour t  conc luded  t h a t  u n t i l  t h e  end of t h e  f i r s t  trimester a n  a b o r t i o n  
i s  no more dange rous  t o  ma te rna l  h e a l t h  t h a n  c h i l d b i r t h  i t s e l f ,  and found 
t h a t :  

[ W l i t h  r e s p e c t  t o  t h e  s t a t e ' s  i m p o r t a n t  and l e g i t i m a t e  
i n t e r e s t  i n  t h e  h e a l t h  of t h e  mother ,  t h e  "compel l ing"  p o i n t ,  i n  
l i g h t  of p r e s e n t  medica l  knowledge, i s  a t  a p p r o x i m a t e l y  t h e  end 
of  t h e  f i r s t  t r i m e s t e r .  ( I d .  a t  163.)  

Only a f t e r  t h e  f i r s t  t r i m e s t e r  d o e s  t h e  s t a t e ' s  i n t e r e s t  i n  p r o t e c t i n g  
m a t e r n a l  h e a l t h  p r o v i d e  a  s u f f i c i e n t  b a s i s  t o  j u s t i f y  S t a t e  r e g u l a t i o n  of  
a b o r t i o n ,  and t h e n  o n l y  t o  p r o t e c t  t h i s  i n t e r e s t .  ( I d .  a t  163-164.) 

The "compel l ing"  p o i n t  w i t h  r e s p e c t  t o  t h e  S t a t e ' s  i n t e r e s t  i n  t h e  
p o t e n t i a l  l i f e  o f  t h e  f e t u s  " is  a t  v i a b i l i t y . "  Fo l lowing  v i a b i l i t y ,  t h e  
S t a t e ' s  i n t e r e s t  p e r m i t s  i t  t o  r e g u l a t e  and even p r o s c r i b e  a n  a b o r t i o n  
e x c e p t  when n e c e s s a r y ,  i n  a p p r o p r i a t e  medica l  judgment ,  f o r  t h e  
p r e s e r v a t i o n  of  t h e  l i f e  o r  h e a l t h  of t h e  m o t h e r . .  ( I d .  a t  163-164.) The 
Cour t  d e f i n e d  v i a b i l i t y  a s  t h e  p o i n t  a t  which t h e  f e t u s  i s  " p o t e n t i a l l y  
a b l e  t o  l i v e  o u t s i d e  t h e  m o t h e r ' s  womb, a l b e i t  w i t h  a r t i f i c i a l  a id . "  ( I d .  

The Cour t  summarized i t s  h o l d i n g  a s  f o l l o w s :  

For  t h e  s t a g e  p r i o r  t o  a p p r o x i m a t e l y  t h e  end o f  t h e  f i r s t  
t r i m e s t e r  [ o f  p r e g n a n c y ] ,  t h e  a b o r t i o n  d e c i s i o n  and i t s  
e f f e c t u a t i o n  must be l e f t  t o  t h e  medica l  judgment o f  t h e  
p regnan t  woman's a t t e n d i n g  p h y s i c i a n .  
For  t h e  s t a g e  subsequen t  t o  a p p r o x i m a t e l y  t h e  end o f  t h e  
f i r s t  t r i m e s t e r ,  t h e  S t a t e ,  i n  promot ing  i t s  i n t e r e s t  i n  
t h e  h e a l t h  of t h e  mother ,  may, i f  i t  c h o o s e s ,  r e g u l a t e  t h e  
a b o r t i o n  p rocedure  i n  ways t h a t  a r e  r e a s o n a b l y  r e l a t e d  t o  
m a t e r n a l  h e a l t h .  
Fo r  t h e  s t a g e  subsequen t  t o  v i a b i l i t y ,  t h e  S t a t e ,  i n  
promot ing  i t s  i n t e r e s t  i n  t h e  p o t e n t i a l i t y  of  human l i f e  
may, i f  i t  c h o o s e s ,  r e g u l a t e ,  and even p r o s c r i b e ,  a b o r t i o n  
e x c e p t  where i t  i s  n e c e s s a r y ,  i n  a p p r o p r i a t e  med ica l  
judgment, f o r  t h e  p r e s e r v a t i o n  of  t h e  l i f e  o r  h e a l t h  o f  t h e  
mocher. (410  U.S. a t  164-165) 

I n  Doe v. Bol ton ,  410 U.S, 179 (1973) ,  t h e  Cour t  r e i t e r a t e d  i t s  
h o l d i n g  i n  RE v.  W a d e  t h a t  t h e  b a s i c  d e c i s i o n  o f  when a n  a b o r t i o n  i s  
p r o p e r  r e s t s  w i t h  t h e  p regnan t  mother  and h e r  p h y s i c i a n ,  b u t  e x t e n d e d  R o e  
by warning  t h a t  j u s t  a s  S t a t e s  may n o t  p r e v e n t  a b o r t i o n  by making t h e  
per formance  a  c r i m e ,  S t a t e s  may n o t  make a b o r t i o n s  u n r e a s o n a b l y  d i f f i c u l t  



t o  o b t a i n  by p r e s c r i b i n g  e l a b o r a t e  p r o c e d u r a l  b a r r i e r s .  I n  Doe, 
t h e r e f o r e ,  t h e  Cour t  s t r u c k  down S t a t e  r e q u i r e m e n t s  t h a t  a b o r t i o n s  be  
per formed i n  l i c e n s e d  h o s p i t a l s ;  t h a t  a b o r t i o n s  be  app roved  be fo rehand  by 
a  h o s p i t a l  eommit tee ;  and t h a t  two p h y s i c i a n s  c o n c u r  i n  t h e  a b o r t i o n  
d e c i s i o n .  ( I d .  a t  196-199.) The Cour t  a p p e a r e d  t o  n o t e ,  however,  t h a t  
t h i s  would n o t  a p p l y  t o  a  s t a t u t e  t h a t  p r o t e c t e d  t h e  r e l i g i o u s  o r  mora l  
b e l i e f s  of  d e n o m i n a t i o n a l  h o s p i t a l s  and t h e i r  employees.  ( I d .  a t  197-98.) 

The Cour t  i n  a l s o  d e a l t  w i t h  t h e  q u e s t i o n  whe the r  a  f e t u s  i s  a  
pe r son  under  t h e  F o u r t e e n t h  Amendment and o t h e r  p r o v i s i o n s  o f  t h e  
c o n s t i t u t i o n .  The  C o u r t  i n d i c a t e d  t h a t  t h e  C o n s t i t u t i o n  n e v e r  
spec  i f  i c a l  l y  d e f i n e s  "pe r son , "  bu t  added t h a t  i n  n e a r l y  a l l  t h e  s e c t i o n s  
where t h e  word pe r son  a p p e a r s ,  " . . . t he  u se  of  t h e  word i s  such  t h a t  i t  h a s  
a p p l i c a t i o n  o n l y  p o s t - n a t a l  l y .  None i n d i c a t e s ,  w i t h  any  a s s u r a n c e ,  t h a t  
i t  h a s  any  p o s s i b l e  p r e - n a t a l  a p p l i c a t i o n . "  (410  U.S. a t  157 . )  The Cour t  
emphas ized  t h a t  g i v e n  t h e  f a c t  t h a t  i n  t h e  major  p a r t  o f  t h e  1 9 t h  c e n t u r y  
p r e v a i l i n g  l e g a l  a b o r t i o n  p r a c t i c e s  were f a r  f r e e r  t h a n  t o d a y ,  t h e  Cour t  
was pe r suaded  " t h a t  t h e  word ' p e r s o n , '  a s  used  i n  t h e  F o u r t e e n t h  
Amendment, d o e s  n o t  i n c l u d e  t h e  unborn." ( I d .  a t  158 . )  

The Cour t  d i d  n o t ,  however, r e s o l v e  t h e  q u e s t i o n  of  when l i f e  
a c t u a l l y  b e g i n s .  While  n o t i n g  t h e  d i v e r g e n c e  o f  t h i n k i n g  on t h i s  i s s u e ,  
i t ,  i n s t e a d ,  a r t i c u l a t e d  t h e  l e g a l  concep t  o f  " v i a b i l i t y  ," which i s  
d e f i n e d  a s  t h e  p o i n t  a t  which t h e  f e t u s  i s  p o t e n t i a l l y  a b l e  t o  l i v e  
o u t s i d e  t h e  womb, a l t h o u g h  t h e  f e t u s  may r e q u i r e  a r t i f i c i a l  a i d .  ( I d .  a t  
160. ) 

The Supreme C o u r t ' s  d e c i s i o n s  i n  R o e  v. W a d e ,  and D o e  v. B o l t o n  d i d  
n o t  a d d r e s s  a  number o f  impor t an t  a b o r t i o n - r e l a t e d  i s s u e s  which have  
s u b s e q u e n t l y  been r a i s e d  by S t a t e  a c t i o n s  s e e k i n g  t o  r e s t r i c t  t h e  s c o p e  of  
t h e  C o u r t ' s  r u l i n g s .  These  i n c l u d e  t h e  i s s u e s  o f  in formed c o n s e n t ,  
s p o u s a l  c o n s e n t ,  p a r e n t a l  c o n s e n t ,  and r e p o r t i n g  r e q u i r e m e n t s .  I n  
a d d i t i o n ,  Roe and Doe n e v e r  r e s o l v e d  t h e  q u e s t i o n  of what ,  i f  any ,  t y p e  of 
a b o r t i  on p r o c e d u r e s  may be  r e q u i r e d  o r  p r o h i b i t e d  by s t a t u t e .  Moreover ,  
t h e r e  remained t h e  m a t t e r  of whether  f e t a l  p r o t e c t i o n  s t a t u t e s  were 
c o n s t i t u t i o n a l .  Unanswered by t h e  1973 c a s e s  a s  w e l l  was t h e  
c o n s t i t u t i o n a l i t y  of t h r e e  o t h e r  t y p e s  o f  s t a t u t e s  a f f e c t i n g  a c c e s s  t o  
a b o r t i o n :  ( 1) t h o s e  p r o s c r i b i n g  t h e  a d v e r t i s i n g  r e g a r d i n g  t h e  
a v a i l a b i l i t y  of  an a b o r t i o n  o r  a b o r t i o n - r e l a t e d  s e r v i c e s  i n  a n o t h e r  S t a t e ;  
( 2 )  t h o s e  p r o h i b i t i n g  a b o r t i o n s  by non-phys i c i ans ;  and ( 3 )  t h o s e  a l l o w i n g  
p r i v a t e  h o s p i t a l s  t o  r e f u s e  t o  per form a b o r t i o n s .  I n  a d d i t i o n ,  s i n c e  R o e  
and Doe,  q u e s t i o n s  have a r i s e n  w i t h  r e s p e c t  t o  t h e  c o n s t i t u t i o n a l i t y  o f :  
( 1 )  t h e  e x p e r i m e n t a l  u s e  o f  f e t u s e s ;  ( 2 )  w a i t i n g  p e r i o d  r e q u i r e m e n t s ;  ( 3 )  
t e r m i n a t i o n  of p a r e n t a l  r i g h t s ;  ( 4 )  t h e  r i g h t  o f  a p h y s i c i a n  t o  r e f u s e  t o  
p a r t i c i p a t e  i n  a n  a b o r t i o n ;  and ( 5 )  n o t i c e  r e q u i r e m e n t s .  F i n a l l y ,  t h e  
e n t i r e  m a t t e r  of  Government f u n d i n g  of a b o r t i o n s  was n o t  d e a l t  w i t h  i n  R o e  
and Doe, s i n c e  p u b l i c  f u n d i n g  was n o t  a v a i l a b l e  a t  t h a t  t i m e .  



The P u b l i c  Funding o f  A b o r t i o n s  

Two c a t e g o r i e s  of p u b l i c  f u n d i n g  c a s e s  have been h e a r d  and d e c i d e d  by 
t h e  ' s u p r e m e  C o u r t :  ( 1 )  t h o s e  i n v o l v i n g  f u n d i n g  r e s t r i c t i o n s  f o r  
n o n t h e r a p e u t i c  ( e l e c t i v e )  a b o r t i o n s ,  and ( 2 )  t h o s e  i n v o l v i n g  f u n d i n g  
l i m i t a t i o n s  f o r  t h e r a p e u t i c  ( m e d i c a l l y  n e c e s s a r y )  a b o r t i o n s .  

The 1977 T r i l o g y  -- R e s t r i c t i o n s  on P u b l i c  Funding o f  N o n t h e r a p e u t i c  o r  
E l e c t i v e  Abor t  i o n s  

On J u n e  20 ,  1977,  t h e  Supreme C o u r t ,  i n  t h r e e  r e l a t e d  d e c i s i o n s ,  r u l e d  
on t h e  q u e s t i o n  whe the r  t h e  Medicaid s t a t u t e  o r  t h e  C o n s t i t u t i o n  r e q u i r e s  
p u b l i c  f u n d i n g  of n o n t h e r a p e u t i c  ( e l e c t i v e )  a b o r t i o n s  f o r  i n d i g e n t  women 
o r  a c c e s s  t o  p u b l i c  f a c i l i t i e s  f o r  t h e  per formance  of  such  a b o r t i o n s .  The 
Cour t  h e l d  t h a t  t h e  S t a t e s  have n e i t h e r  a  s t a t u t o r y  n o r  a  c o n s t i t u t i o n a l  
o b l i g a t i o n  i n  t h i s  r e g a r d .  (Beal  v. Doe, 432 U.S. 438 ( 1 9 7 7 ) ;  Maher v. 
Roe, 432 U.S. 464 (1977) ;  and P o e l k e r  v. D o e ,  432 U.S. 519 (1977)  ( p e r  
c u r i a m ) .  ) 

I n  v. D o e ,  t h e  Supreme Cour t  d e a l t  w i t h  t h e  q u e s t i o n  of  whe the r  
T i t l e  X I X  o f  t h e  S o c i a l  S e c u r i t y  Act r e q u i r e d  t h e  f u n d i n g  o f  non- 
t h e r a p e u t i c  a b o r t i o n  a s  a  c o n d i t i o n  o f  p a r t i c i p a t i o n  i n  t h e  Medica id  
program e s t a b l i s h e d  by t h e  Act .  The Cour t  h e l d  t h a t  n o t h i n g  i n  t h e  
l anguage  o r  l e g i s l a t i v e  h i s t o r y  of T i t l e  X I X  r e q u i r e s  a  p a r t i c i p a t i n g  
S t a t e  t o  fund  e v e r y  med ica l  p rocedure  f a l l i n g  w i t h i n  t h e  d e l i n e a t e d  
c a t e g o r i e s  o f  med ica l  c a r e .  The Cour t  r u l e d  t h a t  i t  was n o t  i n c o n s i s t e n t  
w i t h  t h e  A c t ' s  g o a l s  t o  r e f u s e  t o  fund  u n n e c e s s a r y  med ica l  s e r v i c e s .  
However, t h e  Cour t  d i d  i n d i c a t e  t h a t  T i t l e  X I X  l e f t  a  S t a t e  f r e e  t o  
i n c l u d e  c o v e r a g e  f o r  n o n - t h e r a p e u t i c  a b o r t i o n s  s h o u l d  i t  choose  t o  do  so .  

I n  Maher v. &, t h e  Supreme Cour t  r e s o l v e d  a  c o n s t i t u t i o n a l  
c h a l l e n g e  t o  C o n n e c t i c u t ' s  r e f u s a l  t o  r e imbur se  Medicaid r e c i p i e n t s  f o r  
a b o r t i o n  e x p e n s e s  e x c e p t  where t h e  a t t e n d i n g  p h y s i c i a n  c e r t i f i e s  t h e  
a b o r t i o n  t o  have  been m e d i c a l l y  o r  p s y c h i a t r i c a l l y  n e c e s s a r y .  The Cour t  
h e l d  t h a t  t h e  Equal P r o t e c t i o n  C l a u s e  does  n o t  r e q u i r e  a  S t a t e  
p a r t i c i p a t i n g  i n  t h e  Medicaid program t o  pay e x p e n s e s  i n c i d e n t  e o  non- 
t h e r a p e u t i c  a b o r t i o n s  s imp ly  because  t h e  S t a t e  h a s  made a  p o l i c y  c h o i c e  t o  
pay e x p e n s e s  i n c i d e n t  t o  c h i l d b i r t h .  More p a r t i c u l a r l y ,  ~ o n n e c t i c u t ' s  
p o l i c y  of f a v o r i n g  c h i l d b i r t h  ove r  a b o r t i o n  was h e l d  n o t  t o  impinge  upon 
t h e  fundamen ta l  r i g h t  of p r i v a c y  r e c o g n i z e d  i n  R o e  v.  W-, which p r o t e c t s  
a  woman f rom undue i n t e r f e r e n c e  i n  h e r  d e c i s i o n  t o  t e r m i n a t e  a  pregnancy .  

I n  P o e l k e r  v .  D o e ,  t h e  C o u r t  u p h e l d  a  r e g u l a t i o n  of t h e  
m u n i c i p a l i t i e s  of S t .  Louis  t h a t  den ied  i n d i g e n t  p regnan t  women non- 
t h e r a p e u t i c  a b o r t i o n s  a t  p u b l i c  h o s p i t a l s .  

The P u b l i c  Funding  of  T h e r a p e u t i c  o r  Med ica l ly  Neces sa ry  A b o r t i o n s  -- The 
Supreme C o u r t ' s  D e c i s i o n s  i n  McRae and  Zba raz  

The 1977 Supreme Cour t  d e c i s i o n s  l e f t  open t h e  q u e s t i o n  whe the r  
F e d e r a l  law,  such  a s  t h e  Hyde Amendment, o r  s i m i l a r  S t a t e  l a w s ,  c o u l d  
v a l i d l y  p r o h i b i t  governmenta l  fund ing  of t h e r a p e u t i c  a b o r t i o n s .  



On June  30 ,  1980,  i n  a  5-4 d e c i s i o n ,  t h e  U.S. Supreme Cour t  r u l e d  
t h a t  t h e  Hyde ~ m e n d m e n t ' s  a b o r t i o n  f u n d i n g  r e s t r i c t i o n s  w e r e  
c o n s t i t u t i o n a l .  The c o u r t ' s  m a j o r i t y  found t h a t  t h e  Hyde Amendment 
n e i t h e r  v i o l a t e d  t h e  due  p r o c e s s  o r  e q u a l  p r o t e c t i o n  g u a r a n t e e s  of  t h e  
F i f t h  Amendment n o r  t h e  Es t ab l i shmen t  Clause  of t h e  F i r s t  Amendment. The 
Cour t  a l s o  upheld  t h e  r i g h t  o f  a  S t a t e  p a r t i c i p a t i n g  i n  t h e  Medicaid 
program t o  fund o n l y  t h o s e  m e d i c a l l y  n e c e s s a r y  a b o r t i o n s  f o r  which it 
r e c e i v e d  F e d e r a l  re imbursement .  Harris v. McRae -9 448 U.S. 297 (1980) .  I n  
companion c a s e s  r a i s i n g  s i m i l a r  i s s u e s ,  t h e  Court  h e l d  t h a t  a S t a t e  of 
I l l i n o i s  s t a t u t o r y  fund ing  r e s t r i c t i o n  comparable t o  t h e  F e d e r a l  Hyde 
Amendment a l s o  d i d  n o t  c o n t r a v e n e  t h e  c o n s t i t u t i o n a l  r e s t r i c t i o n s  o f  t h e  
e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  F o u r t e e n t h  Amendment. Wi l l i ams  v. Zba raz ;  
Miller v. Zba raz ;  U& v. Zbaraz ,  448 U.S. 358 (1980) .  The C o u r t ' s  
r u l i n g s  i n  McRae and Zbaraz  mean t h e r e  is  no s t a t u t o r y  o r  c o n s t i t u t i o n a l  
o b l i g a t i o n  of t h e  S t a t e s  o r  t h e  F e d e r a l  Government t o  fund a l l  m e d i c a l l y  
n e c e s s a r y  a b o r t i o n s .  

U.S. Supreme Cour t  D e c i s i o n s  Subsequent  t o  Roe and Doe 
I n v o l v i n g  t h e  S u b s t a n t i v e  R igh t  t o  Abor t ion  

I n £  ormed Consent ,  Spousa l  Consent ,  P a r e n t a l  Consent ,  and R e p o r t i n g  
Requi rements  

I n  P lanned Parenthood v. Danfo r th ,  428 U.S. 52 (1976) ,  t h e  Cour t  h e l d  
t h a t  informed c o n s e n t  s t a t u t e s ,  which r e q u i r e  a  d o c t o r  t o  o b t a i n  t h e  
w r i t t e n  c o n s e n t  o f  a  woman a f t e r  informing h e r  o f  t h e  d a n g e r s  o f  a b o r t i o n  
and p o s s i b l e  a l t e r n a t i v e s ,  a r e  c o n s t i t u t i o n a l  i f  t h e  r e q u i r e m e n t s  a r e  
r e l a t e d  t o  m a t e r n a l  h e a l t h  and a r e  no t  o v e r b e a r i n g .  (428 U.S. 52 ,  65-66.) 
The f a c t  t h a t  t h e '  informed consen t  laws  must d e f i n e  t h e i r  r e q u i r e m e n t s  
ve ry  n a r r o w l y  i n  o r d e r  t o  be c o n s t i t u t i o n a l  w a s  l a t e r  con f i rmed  by t h e  
Supreme Cour t  i n  1979. Freiman v. A s h c r o f t ,  584 F.2d 247, 251 ( 8 t h  C i r .  
1978)  a f f ' d  m e m . ,  440 U.S. 941 (1979) .  The r e q u i r e m e n t s  of an  informed 
c o n s e n t  s t a t u t e  must a l s o  be na r rowly  drawn s o  a s  n o t  t o  unduly i n t e r f e r e  
w i t h  t h e  p h y s i c i a n - p a t i e n t  r e l a t i o n s h i p ,  a l t h o u g h  t h e  t y p e  o f  i n f o r m a t i o n  
r e q u i r e d  t o  be  g i v e n  t o  a  woman o f  n e c e s s i t y  may v a r y  a c c o r d i n g  t o  t h e  
trimester of h e r  pregnancy.  

I n  a d d i t i o n  t o  informed c o n s e n t ,  t h e  Danfo r th  d e c i s i o n  d e a l t  w i t h  t h e  
i s s u e  o f  s p o u s a l  c o n s e n t .  The Supreme Court  found t h a t  s p o u s a l  c o n s e n t  
s t a t u t e s ,  which r e q u i r e  a  w r i t t e n  s t a t e m e n t  by t h e  f a t h e r  o f  t h e  f e t u s  
a f f i r m i n g  h i s  c o n s e n t  t o  t h e  a b o r t i o n ,  a r e  u n c o n s t i t u t i o n a l  i f  t h e  
s t a t u t e s  a l l o w  t h e  husband t o  u n i l a t e r a l l y  p r o h i b i t  t h e  a b o r t i o n  i n  t h e  
f i r s t  t r i m e s t e r .  (428  U.S. 52 ,  69 . )  I t  shou ld  be  no ted  t h a t  on t h e  same 
day t h a t  t h e  Supreme Court  dec ided  Danfo r th ,  i t  a l s o  s u m n a r i l y  a f f i r m e d  
t h e  lower  c o u r t  d e c i s i o n  i n  C* v. G e r s t e i n ,  376 F.Supp. 695 ( S . D .  F l a .  
19741, a f f ' d ,  428 U.S. 901 (19761,  which h e l d  u n c o n s t i t u t i o n a l  a s p o u s a l  
c o n s e n t  law r e g a r d l e s s  o f  t h e  s t a g e  of t h e  woman's pregnancy.  

With r e s p e c t  t o  p a r e n t a l  c o n s e n t  s t a t u t e s ,  t h e  Supreme Cour t  h e l d  i n  
D a n f o r t h  t h a t  t h o s e  s t a t u t e s  t h a t  a l l o w  a  p a r e n t  o r  g u a r d i a n  t o  a b s o l u t e l y  
p r o h i b i t  a n  a b o r t i o n  t o  b e  p e r f o r m e d  on  a  m i n o r  c h i l d  were 
u n c o n s t i t u t i o n a l .  Subsequen t ly ,  i n  B e l o t t i  v. B a i r d ,  443 U.S. 622 (19791,  
t h e  Cour t  r u l e d  t h a t  w h i l e  a S t a t e  may r e q u i r e  a  minor t o  o b t a i n  p a r e n t a l  



c o n s e n t ,  t h e  S t a t e  must a l s o  p r o v i d e  a n  a l t e r n a t i v e  p r o c e d u r e  t o  p r o c u r e  
a u t h o r i z a t i o n  i f  p a r e n t a l  c o n s e n t  i s  d e n i e d  o r  t h e  minor  d o e s  n o t  want t o  
s e e k  i t .  From t h e  r e a s o n i n g  used  i n  B e l o t t i ,  i t  a p p e a r s  t h a t  t h e  Cour t  

. f e l t  a  minor  i s  e n t i t l e d  t o  some p roceed ing  which a l l o w s  h e r  t o  p rove  h e r  
a b i l i t y  t o  make an  informed d e c i s i o n  independen t  of h e r  p a r e n t s ,  o r  t h a t  
even  i f  s h e  i s  i n c a p a b l e  o f  making t h e  d e c i s i o n ,  a t  l e a s t  showing t h a t  t h e  
a b o r t i o n  would be  i n  h e r  b e s t  i n t e r e s t s .  

The Cour t  i n  Danfo r th  a l s o  r u l e d  t h a t  r e p o r t i n g  r e q u i r e m e n t s  i n  
s t a t u t e s  r e q u i r i n g  d o c t o r s  and h e a l t h  f a c i l i t i e s  t o  p r o v i d e  i n f o r m a t i o n  t o  
S t a t e s  r e g a r d i n g  e a c h  a b o r t i o n  per formed,  a r e  c o n s t i t u t i o n a l .  The Cour t  
s p e c i f i e d ,  however ,  t h a t  t h e s e  r e p o r t i n g  r e q u i r e m e n t s  must  r e l a t e  t o  
m a t e r n a l  h e a l t h ,  remain c o n f i d e n t i a l ,  and may n o t  be o v e r b e a r i n g .  (428  
U.S. 52 ,  80-81.) 

F i n a l l y ,  a n o t h e r  s i g n i f i c a n t  r u l i n g  made by t h e  Cour t  i n  D a n f o r t h  was 
t h a t  f e t a l  p r o t e c t i o n  s t a t u t e s  w e r e  g e n e r a l l y  o v e r b r o a d  a n d  
u n c o n s t i t u t i o n a l  i f  t h e y  p e r t a i n e d  t o  p r e - v i a b l e  f e t u s e s .  Such s t a t u t e s  
r e q u i r e  a  d o c t o r  pe r fo rming  an a b o r t i o n  t o  u s e  a v a i l a b l e  means and med ica l  
s k i l l s  t o  s a v e  t h e  l i f e  of t h e  f e t u s .  I n  a  subsequen t  d e c i s i o n ,  C o l a u t t i  
v. F r a n k l i n ,  439 U.S. 379 (1979) ,  t h e  Supreme Cour t  h e l d  t h a t  s u c h  f e t a l  
p r o t e c t i o n  s t a t u t e s  c o u l d  o n l y  a p p l y  t o  v i a b l e  f e t u s e s  and t h a t  t h e  
s t a t u t e  must be p r e c i s e  i n  s e t t i n g  f o r t h  t h e  s t a n d a r d  f o r  d e t e r m i n i n g  
v i a b i l i t y .  I n  a d d i t i o n ,  t h e  Cour t  i n  C o l a u t t i  s t r e s s e d  t h a t  i n  o r d e r  t o  
meet t h e  c o n s t i t u t i o n a l  t e s t  o f  s u f f i c i e n t  c e r t a i n t y ,  f e t a l  p r o t e c t i o n  
laws  had t o  d e f i n e  whe the r  a  d o c t o r ' s  paramount d u t y  was t o  t h e  p a t i e n t  o r  
whe the r  t h e  p h y s i c i a n  had t o  b a l a n c e  t h e  p o s s i b l e  dange r  t o  t h e  p a t i e n t  
a g a i n s t  t h e  i n c r e a s e d  odds o f  f e t a l  s u r v i v a l .  (439  U.S. a t  379 ,  397-401.) 

P a r e n t a l  N o t i c e  

The Supreme Cour t  d i d  a t t e m p t  t o  p r o v i d e  f u r t h e r  c l a r i f i c a t i o n  of t h e  
p a r e n t a l  c o n s e n t  and n o t i f i c a t i o n  i s s u e s  i n  i t s  d e c i s i o n  i n  B e l l o t t i  v. 
B a i r d  443  U.S. 622 (1979) .  The re  t h e  Cour t  h e l d  u n c o n s t i t u t i o n a l  a  -9 

M a s s a c h u s e t t s  s t a t u t e  t h a t  r e q u i r e d  p a r e n t a l  c o n s u l t a t i o n  o r  n o t i f i c a t i o n  
i n  e v e r y  i n s t a n c e  w i t h o u t  a f f o r d i n g  t h e  p regnan t  minor a n  o p p o r t u n i t y  t o  
r e c e i v e  a n  independen t  j u d i c i a l  d e t e r m i n a t i o n  t h a t  s h e  was ma tu re  enough 
t o  c o n s e n t  o r  t h a t  t h e  a b o r t i o n  would be i n  h e r  b e s t  i n t e r e s t s .  The Cour t  
a l s o  found u n c o n s t i t u t i o n a l  a  s t a t u t o r y  p r o v i s i o n  t h a t  p e r m i t t e d  j u d i c i a l  
a u t h o r i z a t i o n  f o r  a n  a b o r t i o n  t o  be  w i t h h e l d  from a  minor  who i s  found by 
t h e  c o u r t  t o  be  ma tu re  and f u l l y  competent  t o  make t h e  d e c i s i o n  whe the r  o r  
n o t  t o  t e r m i n a t e  h e r  pregnancy  independen t ly .  However, i n  an  e f f o r t  t o  
p r o v i d e  some f u t u r e  g u i d e l i n e s ,  t h e  C o u r t ,  i n  d i c t a ,  s u g g e s t e d  t h a t  i f  a  
S t a t e  w i shed  t o  u s e  p a r e n t a l  n o t i f i c a t i o n ,  i t  must a f f o r d  t h e  minor  t h e  
o p t i o n  o f  p r o c e e d i n g  d i r e c t l y  t o  c o u r t ,  w i t h o u t  p a r e n t a l  n o t i f i c a t i o n ,  
where  s h e  must show t h a t  s h e  i s  a  mature  minor o r  t h a t ,  i f  s h e  i s  found 
n o t  a b l e  t o  make t h e  d e c i s i o n  i n d e p e n d e n t l y ,  t h e  d e s i r e d  a b o r t i o n  i s  i n  
h e r  b e s t  i n t e r e s t s .  Four of  t h e  e i g h t  j u s t i c e s  o b j e c t e d  t o  t h i s  
s u g g e s t i o n  on t h e  ground t h a t  i t  was a n  a d v i s o r y  o p i n i o n .  

On Mar. 23,  1981,  t h e  Cour t  upheld  a  Utah S t a t e  law making i t  a  c r i m e  
f o r  d o c t o r s  t o  pe r fo rm a n  a b o r t i o n  on an unemancipa ted ,  dependen t  minor  
w i t h o u t  n o t i f y i n g  h e r  p a r e n t s .  I n  & v. Matheson,  450 U.S. 398 (19811,  
a  6-3 d e c i s i o n ,  t h e  Cour t  examined t h e  nar row q u e s t i o n  of t h e  f a c i a l  



c o n s t i t u t i o n a l i t y  of a  s t a t u t e  r e q u i r i n g  a  p h y s i c i a n  t o  g i v e  n o t i c e  t o  
p a r e n t s ,  " i f  p o s s i b l e , "  p r i o r  t o  pe r fo rming  an a b o r t i o n  on t h e i r  minor  
d a u g h t e r ,  ( a )  when t h e  g i r l  i s  l i v i n g  w i t h  and dependen t  upon h e r  p a r e n t s ,  
( b )  when s h e  i s  n o t  emancipa ted  by m a r r i a g e  o r  o t h e r w i s e ,  and ( c )  when s h e  
h a s  made no c l a i m  o r  showing a s  t o  h e r  m a t u r i t y  o r  a s  t o  h e r  r e l a t i o n s h i p  
w i t h  h e r  p a r e n t s .  The Supreme Cour t  c i t e d  t h e  i n t e r e s t  i n  p r e s e r v i n g  
f a m i l y  i n t e g r i t y  and p r o t e c t i n g  a d o l e s c e n t s  i n  a l l o w i n g  S t a t e s  t o  r e q u i r e  
t h a t  p a r e n t s  be informed t h a t  t h e i r  d a u g h t e r  i s  s e e k i n g  a n  a b o r t i o n ,  and 
emphas ized  t h a t  t h e  s t a t u t e  i n  q u e s t i o n  d i d  n o t  g i v e  a v e t o  power o v e r  t h e  
m i n o r ' s  a b o r t i o n  d e c i s i o n .  The Cour t  r e j e c t e d  t h e  minor  woman's 
c o n t e n t i o n  t h a t  a b o r t i o n  w a s  be ing  s i n g l e d  o u t  f o r  s p e c i a l  t r e a t m e n t  i n  
c o n t r a s t  t o  o t h e r  s u r g i c a l  p r o c e d u r e s ,  l i k e  c h i l d b i r t h ,  which d o  n o t  
r e q u i r e  p a r e n t a l  n o t i c e .  Thus,  t h e  Cour t  found t h e  Utah law t o  be 
c o n s t i t u t i o n a l .  

A d v e r t i s e m e n t  of  A b o r t i o n  S e r v i c e s  

The Supreme Cour t  h e l d  i n  Bigelow v. V i r g i n i a ,  421 U.S. 809  (19751,  
t h a t  a  S t a t e  may n o t  p r o s c r i b e  a d v e r t i s i n g  r e g a r d i n g  t h e  a v a i l a b i l i t y  of  
an  a b o r t i o n  o r  - a b o r t i o n - r e l a t e d  s e r v i c e s -  i n  a n o t h e r  S t a t e .  The c o u r t  
found t h a t  t h e  s t a t u t e  i n  q u e s t i o n  was u n c o n s t i t u t i o n a l  because  t h e  S t a t e  
of  V i r g i n i a ,  where t h e  a d v e r t i s e m e n t  a p p e a r e d ,  had o n l y  a  minimal  i n t e r e s t  
i n  t h e  h e a l t h  and med ica l  p r a c t i c e s  of New York, t h e  S t a t e  i n  which t h e  
l e g a l  a b o r t i o n  s e r v i c e s  were l o c a t e d .  

A b o r t i o n s  by Non-Physicians 

I n  C o n n e c t i c u t  v. M e n i l l o ,  423 U.S. 9 ( 1 9 7 5 ) ,  t h e  Supreme Cour t  r u l e d  
t h a t  S t a t e  s t a t u t e s  s i m i l a r  t o  t h e  Texas law c h a l l e n g e d  i n  R o e  were 
c o n s t i t u t i o n a l  t o  t h e  e x t e n t  t h a t  t h e  s t a t u t e s  f o r b i d  non-phys i c i ans  f rom 
pe r fo rming  a b o r t i o n s .  The R o e  d e c i s i o n  made i t  c l e a r  t h a t  a  S t a t e  c o u l d  
n o t  i n t e r f e r e  w i t h  a  woman's d e c i s i o n ,  made i n  c o n s u l t a t i o n  w i t h  and upon 
t h e  a d v i c e  of h e r  d o c t o r ,  t o  have  a n  a b o r t i o n  i n  t h e  f i r s t  trimester of  
h e r  pregnancy .  The M e n i l l o  Cour t  found t h a t  pre-Roe r e s t r i c t i v e  a b o r t i o n  
laws were  s t i l l  e n f o r c e a b l e  a g a i n s t  non -phys i c i ans .  ( 4 2 3  U.S. a t  9 ,  11 . )  

A b o r t i o n s  i n  P u b l i c  and P r i v a t e  H o s p i t a l s  

I n  P o e l k e r  v. D o e ,  432 U.S. 519 (1977)  ( p e r  c u r i a m ) ,  t h e  Supreme 
Cour t  h e l d  t h a t  t h e  p o l i c y  of t h e  C i t y  of S t .  Lou i s  i n  r e f u s i n g  t o  a l l o w  
t h e  per formance  o f  n o n - t h e r a p e u t i c  a b o r t i o n s  i n  i t s  p u b l i c  h o s p i t a l s ,  and 
of s t a f f i n g  t h o s e  h o s p i t a l s  w i t h  p e r s o n n e l  opposed t o  t h e  pe r fo rmance  of 
a b o r t i o n s ,  d i d  n o t  v i o l a t e  t h e  e q u a l  p r o t e c t i o n  c l a u s e  of  t h e  
C o n s t i t u t i o n .  P o e l k e r ,  however, d i d  n o t  d e a l  w i t h  t h e  q u e s t i o n  of p r i v a t e  
h o s p i t a l s  and t h e i r  a u t h o r i t y  t o  p r o h i b i t  a b o r t i o n  s e r v i c e s .  I n  P o e l k e r ,  
t h e  Cour t  d e a l t  w i t h  t h e  r i g h t  of a  m u n i c i p a l i t y  t o  e l e c t  t o  p r o v i d e  
p u b l i c l y  f i n a n c e d  h o s p i t a l  s e r v i c e s  f o r  c h i l d b i r t h  w i t h o u t  p r o v i d i n g  
c o r r e s p o n d i n g  s e r v i c e s  f o r  n o n - t h e r a p e u t i c  a b o r t i o n s .  The Cour t  approved  
t h i s  p r a c t i c e .  

The D e f i n i t i o n  o f  V i a b i l i t y  

The Supreme c o u r t ' s  a r t i c u l a t i o n  of t h e  concep t  o f  v i a b i l i t y  h a s  
r e q u i r e d  f u r t h e r  e l a b o r a t i o n ,  p a r t i c u l a r l y  w i t h  r e g a r d  t o  t h e  c r i t i c a l  



q u e s t i o n  of who d e f i n e s  a t  what p o i n t  a  f e t u s  has  r eached  v i a b i l i t y .  I n  
Roe t h e  Cour t  d e f i n e d  v i a b i l i t y  a s  t h e  p o i n t  a t  which t h e  f e t u s  i s  
(I p o t e n t i a l l y  a b l e  t o  l i v e  o u t s i d e  t h e  m o t h e r ' s  womb, a l b e i t  w i t h  
a r t i f i c i a l  a i d . "  (410  U.S. a t  160 . )  Such p o t e n t i a l i t y ,  however,  must  be 
f o r  "meaningfu l  l i f e "  and t h i s  canno t  encompass s imply  momentary s u r v i v a l .  
(410  U.S. a t  163 . )  The Cour t  a l s o  no ted  t h a t  w h i l e  v i a b i l i t y  i s  u s u a l l y  
p l a c e d  a t  a b o u t  28 weeks,  i t  can  o c c u r  e a r l i e r  and e s s e n t i a l l y  l e f t  t h e  
p o i n t  f l e x i b l e  f o r  a n t i c i p a t e d  advances  i n  medica l  s k i l l .  F i n a l l y ,  R o e  
s t r e s s e d  t h e  c e n t r a l  r o l e  of t h e  p regnan t  woman's d o c t o r ,  emphas i z ing  t h a t  
11 t h e  a b o r t i o n  d e c i s i o n  i n  a l l  i t s  a s p e c t s  i s  i n h e r e n t l y ,  and p r i m a r i l y ,  a  
med ica l  d e c i s i o n . "  (410  U.S. a t  160 . )  S i m i l a r  themes were  s t r e s s e d  i n  
P lanned  Pa ren thood  o f  C e n t r a l  Mis sou r i  v .  Danfo r th ,  428 U.S. 52 ( 1 9 7 6 ) ,  i n  
which a  M i s s o u r i  law,  which d e f i n e d  v i a b i l i t y  a s  " t h a t  s t a g e  of f e t a l  
d e v e l o p m e n t  when t h e  l i f e  of  t h e  unborn c h i l d  may be c o n t i n u e d  
i n d e f i n i t e l y  o u t s i d e  t h e  womb by n a t u r a l  o r  a r t i f i c i a l  L i f e  s u p p o r t  
sys tems1 ' ,  was a t t a c k e d  a s  an  a t t e m p t  t o  advance  t h e  p o i n t  o f  v i a b i l i t y  t o  
an e a r l i e r  s t a g e  of  g e s t a t i o n .  The Cour t  d i s a g r e e d ,  f i n d i n g  t h e  s t a t u t o r y  
d e f i n i t i o n  c o n s i s t e n t  w i t h  R o e .  I t  re-emphasized t h a t  v i a b i l i t y  i s  "a 
m a t t e r  o f  med ica l  judgment, s k i l l ,  and t e c h n i c a l  a b i l i t y "  and t h a t  R o e  
meant t o  p r e s e r v e  t h e  f l e x i b i l i t y  of t h e  term. (428  U.S. a t  6 4 )  Moreover,  
t h e  D a n f o r t h  Cour t  h e l d  t h a t  "it i s  n o t  t h e  p r o p e r  f u n c t i o n  o f  t h e  
l e g i s l a t u r e  o r  t h e  c o u r t s  t o  p l a c e  v i a b i l i t y ,  which i s  e s s e n t i a l l y  a  
med ica l  c o n c e p t ,  a t  a  s p e c i f i c  p o i n t  i n  t h e  g e s t a t i o n  p e r i o d .  The t i m e  
when v i a b i l i t y  i s  a c h i e v e d  may v a r y  w i t R  e ach  pregnancy ,  and t h e  
d e t e r m i n a t i o n  of whe the r  a  p a r t i c u l a r  f e t u s  i s  v i a b l e  i s ,  and must be ,  a  
m a t t e r  f o r  t h e  judgment of t h e  a t t e n d i n g  ~ h ~ s i c i a n . "  (428  U.S. a t  64.)  
The p h y s i c i a n ' s  c e n t r a l  r o l e  i n  d e t e r m i n i n g  v i a b i l i t y ,  and t h e  Lack of 
such  d e f i n i t i o n a l  a u t h o r i t y  i n  t h e  l e g i s l a t u r e s  and c o u r t s ,  was r e a f f i r m e d  
by t h e  Cour t  i n  C o l a u t t i  v. F r a n k l i n ,  439 U.S. 379 (1979) .  

U.S. Supreme Cour t  D e c i s i o n s  -- 1983 - 1987 
On June  15 ,  1983,  t h e  U.S. Supreme Cour t  d e c i d e d  t h r e e  c a s e s  

i n v o l v i n g  s e v e r a l  d i f f e r e n t  a b o r t i o n  q u e s t i o n s .  

I n  C i t y  o f  Akron v. Akron C e n t e r  f o r  Reproduc t ive  H e a l t h ,  I n c . ,  462 
U.S. 416 ,  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  C i t y  o f  Akron),  t h e  Supreme Cour t  i n  
a  6-3 v o t e  d e c l a r e d  t h a t  f i v e  s e c t i o n s  of t h e  Akron o r d i n a n c e  r e s t r i c t i n g  
t h e  r i g h t  

They 

( 1 )  

( 2 )  

( 3 )  

( 4 )  

( 5  

of a  woman t o  an a b o r t i o n  were u n c o n s t i t u t i o n a l .  

p rov ided :  

t h a t  a f t e r  t h e  f i r s t  t r i m e s t e r  of pregnancy ,  a l l  a b o r t i o n s  
be performed i n  a  h o s p i t a l ;  
t h a t  t h e r e  be n o t i f i c a t i o n  o f  c o n s e n t  by p a r e n t s  
b e f o r e  a b o r t i o n s  may be performed on unmarr ied  minor s ;  
t h a t  t h e  a t  t e n d i n g  p h y s i c i a n  make c e r t a i n  s p e c i f i e d  
s t a t e m e n t s  t o  t h e  p a t i e n t  s o  t h a t  t h e  r e s u l t i n g  c o n s e n t  f o r  
an a b o r t i o n  would amount t o  informed c o n s e n t ;  
t h a t  t h e r e  be  a  24-hour w a i t i n g  p e r i o d  between t h e  t i m e  t h e  
p a t i e n t  s i g n s  t h e  c o n s e n t  form and when t h e  p h y s i c i a n  
per forms t h e  a b o r t i o n ;  and 
t h a t  f e t a l  r ema ins  be d i s p o s e d  o f  i n  a  "humane and s a n i t a r y  
manner .I1 



I n  s t r i k i n g  down a l l  of t h e s e  s e c t i o n s  o f  t h e  Akron o r d i n a n c e  a s  
b e i n g  v i o l a t i v e  of t h e  U.S. C o n s t i t u t i o n ,  t h e  Cour t  a t  t h e  v e r y  o u t s e t  
r e a f f i r m e d  i t s  1973 d e c i s i o n ,  Roe v. W-, 410 U.S. 113,  and proceeded t o  
a n a l y z e  e a c h  s e c t i o n  of  t h e  Akron o r d i n a n c e  w i t h i n  t h e  t r i m e s t e r  framework 
e s t a b l i s h e d  by t h a t  r u l i n g .  During t h e  f i r s t  trimester, a  woman must be 
f r e e  i n  c o n s u l t a t i o n  w i t h  h e r  d o c t o r  t o  r e a c h  a  d e c i s i o n  t o  have  a n  
a b o r t i o n  a b s e n t  governmenta l  i n t e r f e r e n c e .  I n  C i t y  of Akron, t h e  Cour t  
does  p o i n t  ou r  t h a t  a S t a t e  may e n a c t  some r e g u l a t i o n  a p p l i c a b l e  t o  t h e  
f i r s t  trimester of  pregnancy,  bu t  i t  canno t  have  a  s i g n i f i c a n t  impact  on 
t h e  woman's r i g h t  t o  d e c i d e  t o  t e r m i n a t e  h e r  pregnancy and must  be 
j u s t i f i e d  by impor t an t  S t a t e  h e a l t h  o b j e c t i v e s .  The i m p o r t a n t  p o i n t  con- 
c e r n i n g  S t a t e  r e g u l a t i o n  i n  t h e  f i r s t  t r i m e s t e r  i s  t h a t  t h e r e  be no  i n t e r -  
f e r e n c e  w i t h  ( 1 )  d o c t o r - p a t i e n t  c o n s u l t a t i o n ,  o r  ( 2 )  t h e  woman's c h o i c e  
between a b o r t i o n  and c h i l d b i r t h .  ( C i t y  of Akron, 462 U.S. a t  429-430.) 

The c h a l l e n g e d  Akron o r d i n a n c e  p r o v i s i o n  r e l a t i n g  t o  where a b o r t i o n s  
can  be performed p e r t a i n s  s p e c i f i c a l l y  t o  second t r i m e s t e r  a b o r t i o n s .  The 
r e q u i r e m e n t  s t a t e d  t h a t  any second t r i m e s t e r  a b o r t i o n  had t o  be  per formed 
i n  a  f u l l - s e r v i c e  h o s p i t a l .  The a c c r e d i t a t i o n  of t h e s e  f a c i l i t i e s  
r e q u i r e d  compl i ance  w i t h  comprehensive s t a n d a r d s  g o v e r n i n g  an  e x t e n s i v e  
v a r i e t y  o f  h e a l t h  and s u r g i c a l  s e r v i c e s .  The r e s u l t  was t h a t  a b o r t i o n s  
unde r  t h i s  s e c t i o n  o f  t h e  Akron o r d i n a n c e  c o u l d  n o t  b e  per fcrmed i n  
o u t p a t i e n t  e n t i t i e s  t h a t  were n o t  p a r t  of  a n  a c u t e - c a r e ,  f u l l  s e r v i c e  
h o s p i t a l .  The Cour t  found t h i s  r e s t r i c t i o n  u n c o n s t i t u t i o n a l .  The Cour t  
n o t e d  t h a t  t h e  p o s s i b i l i t y  o f  hav ing  t o  t r a v e l  t o  f i n d  f a c i l i t i e s  c o u l d  
r e s u l t  i n  bo th  f i n a n c i a l  expense  and added r i s k  t o  a  woman's h e a l t h .  ( I d .  
a t  435. )  The Court  a l s o  c i t e d  changed medica l  c i r c u m s t a n c e s ,  and t h e  
a v a i l a b i l i t y  o f  s a f e r  p rocedures  f o r  pe r fo rming  second trimester a b o r t i o n s  
s i n c e  R o e ,  f o r  i t s  c o n c l u s i o n  t h a t  t h e  Akron h o s p i t a l i z a t i o n  r e q u i r e m e n t  
imposed an  u n r e a s o n a b l e  burden on a  woman's r i g h t  t o  a n  a b o r t i o n .  

The Cour t  a l s o  i n v a l i d a t e d  t h e  p r o v i s i o n  i n  t h e  Akron o r d i n a n c e  which 
p r o h i b i t e d  a  d o c t o r  from pe r fo rming  a n  a b o r t i o n  on a n  unemancipa ted  minor  
u n l e s s  t h e  d o c t o r  o b t a i n e d  " t h e  informed w r i t t e n  c o n s e n t  of one  of h e r  
p a r e n t s  o r  h e r  l e g a l  gua rd ian"  o r  u n l e s s  t h e  minor h e r s e l f  o b t a i n e d  "an 
o r d e r  f rom a  c o u r t  hav ing  j u r i s d i c t i o n  ove r  h e r  t h a t  h e r  a b o r t i o n  be 
performed o r  induced."  ( I d .  a t  439.) The Cour t  r e l i e d  on  i t s  e a r l i e r  
r u l i n g s  i n  Danfo r th  and B e l l o t t i  I1 t o  c o n c l u d e  t h a t  t h e  C i t y  of  Akron 
c o u l d  "not  make a  b l a n k e t  d e t e r m i n a t i o n  t h a t  a l l  minor s  unde r  t h e  a g e  of  - 
15 a r e  t o o  i m a t u r e  t o  make t h i s  d e c i s i o n  o r  t h a t  a n  a b o r t i o n  n e v e r  may be 
i n  t h e  m i n o r ' s  b e s t  i n t e r e s t s  w i thou t  p a r e n t a l  approval . "  ( I d .  a t  440. )  
(Emphasis  i n  o r i g i n a l  t e x t ) .  Moreover, t h e  Akron o r d i n a n c e ' s  p r o v i s i o n  
c o n c e r n i n g  p a r e n t a l  a p p r o v a l  d i d  no t  c r e a t e  e x p r e s s l y  t h e  a l t e r n a t i v e  
j u d i c i a l  p rocedure  r e q u i r e d  by B e l l o t t i  11. Thus, t h e  Akron o r d i n a n c e ' s  
c o n s e n t  p r o v i s i o n  had t o  f a l l  because  i t  f o r e c l o s e d  any p o s s i b i l i t y  f o r  
' I  case-by-case e v a l u a t i o n s  o f  t h e  m a t u r i t y  of  p regnan t  minors." ( I d .  a t  
441,  q u o t i n g  B e l l o t t i  11, 443 U.S., a t  643,  n. 23  ( p l u r a l i t y  o p i n i o n ) . )  

I n  C i t y  of Akron, t h e  Supreme Court  a l s o  s t r u c k  down t h e  informed 
w r i t t e n  c o n s e n t  s e c t i o n  of  t h e  o rd inance .  T h i s  p r o v i s i o n  r e q u i r e d  t h a t  
t h e  a t t e n d i n g  d o c t o r  i n fo rm t h e  woman "of t h e  s t a t u s  o f  h e r  pregnancy,  t h e  
development of h e r  f e t u s ,  t h e  d a t e  o f  p o s s i b l e  v i a b i l i t y ,  t h e  p h y s i c a l  and 
e m o t i o n a l  c o m p l i c a t i o n s  t h a t  may r e s u l t  from a n  a b o r t i o n ,  and t h e  



a v a i l a b i l i t y  o f  a g e n c i e s  t o  p r o v i d e  h e r  w i t h  a s s i s t a n c e  and i n f o r m a t i o n  
w i t h  r e s p e c t  t o  b i r t h  c o n t r o l ,  a d o p t i o n ,  and c h i l d b i r t h . "  ( I d .  a t  442.)  
The a t t e n d i n g  p h y s i c i a n  was a l s o  r e q u i r e d  t o  t e l l  t h e  p a t i e n t  o f  t h e  
r i s k s  i n v o l v e d  and any  o t h e r  i n f o r m a t i o n  which i n  t h e  p h y s i c i a n ' s  m e d i c a l  
judgment would b e  c r i t i c a l  t o  h e r  d e c i s i o n  o f  whe the r  t o  t e r m i n a t e  t h e  
pregnancy .  The Cour t  found t h i s  informed c o n s e n t  r e q u i r e m e n t  t o  be 
c o n s t i t u t i o n a l l y  u n a c c e p t a b l e  because  i t  e s s e n t i a l l y  gave  t h e  government  
u n r e v i e w a b l e  a u t h o r i t y  o v e r  what i n f o r m a t i o n  was t o  b e  g i v e n  a woman 
b e f o r e  s h e  d e c i d e d  whether  t o  have an a b o r t i o n .  I n  C i t y  of Akron, t h e  
Cour t  found t h a t  t h e  c i t y ' s  r e g u l a t i o n  c o n c e r n i n g  in fo rmed  c o n s e n t  
exceeded  p e r m i s s i b l e  l i m i t s .  ( I d .  a t  444-445.) I n  a d d i t i o n ,  i t  was a l s o  
o b j e c t i o n a b l e  because  i t  i n t r u d e d  upon t h e  d i s c r e t i o n  of t h e  p r e g n a n t  
woman's d o c t o r .  ( I d .  a t  445 . )  

I n  C i t y  of Akron, t h e  Supreme Cour t  a l s o  chose  t o  i n v a l i d a t e  t h e  24- 
hour  w a i t i n g  p e r i o d .  ( I d .  a t  449 . )  The Cour t  found t h a t  t h e  C i t y  of  
Akron had n o t  shown t h a t  any  l e g i t i m a t e  s t a t e  i n t e r e s t  was b e i n g  s e r v e d  
I' by an  a r b i t r a r y  and i n f l e x i b l e  w a i t i n g  per iod ."  ( I d .  a t  450.)  

F i n a l l y ,  t h e  Cour t  r u l e d  t h a t  t h e  p o r t i o n  of t h e  Akron o r d i n a n c e  
r e q u i r i n g  t h a t  p h y s i c i a n s  pe r fo rming  a b o r t  i o n s  s e e  t o  i t  t h a t  t h e  r e m a i n s  
of t h e  unborn c h i l d  be d i s p o s e d  " i n  a  humane and s a n i t a r y M  way was v o i d  
f o r  vagueness .  The l e v e l  of u n c e r t a i n t y  p r e s e n t  was u n a c c e p t a b l e  i n  a  
s i t u a t i o n  such  a s  t h i s  where t h e r e  was t h e  p r o s p e c t  of c r i m i n a l  l i a b i l i t y  
b e i n g  imposed. ( I d .  a t  451.)  T h i s  p r o v i s i o n  v i o l a t e d  t h e  Due P r o c e s s  
C lause .  

J u s t i c e  O 'connor  w r o t e  a  d i s s e n t  i n  which s h e  was j o i n e d  by J u s t i c e s  
Whi te  and Rehnqu i s t .  The d i s s e n t i n g  o p i n i o n  b a s i c a l l y  t o o k  i s s u e  w i t h  t h e  
t r i m e s t e r  framework i n  R o e  v. W a d e .  

I n  P lanned  Parenthood A s s o c i a t i o n  of Kansas C i t y ,  M i s s o u r i ,  I n c .  v. 
A s h c r o f t ,  462 U.S. 476 ,  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  A s h c r o f t ) ,  t h e  Supreme 
Cour t  i n v a l i d a t e d  M i s s o u r i ' s  second t r i m e s t e r  h o s p i t a l i z a t i o n  r e q u i r e m e n t  ' 

by t h e  same 6-3 v o t e  a s  i n  C i t y  of Akron; however,  t h e  Cour t  v o t e d  5-4 t o  
uphold  t h r e e  o t h e r  s e c t i o n s  of t h a t  Mis sou r i  law. The s t a t u t o r y  
p r o v i s i o n s  c h a l l e n g e d  on c o n s t i t u t i o n a l  grounds :  

( 1 )  r e q u i r e d  t h a t  a f t e r  12 weeks o f  pregnancy ,  a b o r t i o n s  b e  
per formed i n  a  h o s p i t a l ;  

( 2 )  mandated t h a t  t h e r e  be a  pa tho logy  r e p o r t  f o r  e a c h  a b o r t i o n  
per formed;  

( 3 )  r e q u i r e d  t h e  p r e s e n c e  of  a  second p h y s i c i a n  d u r i n g  
a b o r t i o n s  t h a t  a r e  performed a f t e r  v i a b i l i t y ;  and 

( 4 )  r e q u i r e d  t h a t  minors  o b t a i n  p a r e n t a l  c o n s e n t  o r  c o n s e n t  
from t h e  j u v e n i l e  c o u r t  f o r  an  a b o r t i o n .  

With r e s p e c t  t o  t h e  r equ i r emen t  t h a t  a l l  second t r i m e s t e r  a b o r t i o n s  be  
per formed i n  a  f u l l  s e r v i c e  h o s p i t a l ,  t h e  Supreme Cour t  h e l d  t h a t  i t s  
d e c i s i o n  and r a t i o n a l e  f o r  i n v a l i d a t i n g  such  r e q u i r e m e n t  i n  C i t y  o f  Akron 
was c o n t r o l l i n g .  ( A s h c r o f t ,  462 U.S. a t  481-482.) 



The Court, however, found that the second-physician requirement 
during rhe third trimester in Ashcroft was permissible under the 
Constitution because it "reasonably furthers the State's compelling 
interest in protecting the lives of viable fetuses..." (Id. at 486.) 

The Court also upheld the pathology report requirement. This 
provision was "related to generally accepted medical standards" and 
"further(s) important health-related State concerns." (Ashcroft at 487, 
quoting City of Akron at 430.) The Court further found that the cost of 
the tissue examination "does not significantly burden a pregnant women's 
abortion decision.'' (Id. at 490.) 

The Court also upheld Missouri's parental consent requirement. (Id. 
at 490-493.) It distinguished the provision involved here from that 
challenged in the City of Akron case. The Missouri requirement, unlike 
the Akron one, did provide an alternative procedure by which a pregnant 
immature minor could show in court that she was sufficiently mature to 
make the abortion decision herself or that, despite her immaturity, an 
abortion would be in her best interests. 

In Ashcroft, Justice Blackmun wrote a separate opinion concurring in 
the judgment invalidating the hospital requirement for all second 
trimester abortions but dissenting with respect to the court's other 
findings upholding the remaining provisions in question in the Missouri 
law. He was joined by Justices Brennan, Marshall and Stevens. 

Justice O'Connor, joined by Justices White and Rehnquist, concurred 
in part and dissented in part. ' Justice O'connor emphasized that for the 
same reasons she dissented in City of Akron regarding the hospital 
requirement for second trimester abortions, she dissented here. They 
concurred with respect to the court's upholding the other sections of the 
Missouri Law: the second-physician requirement, pathology report 
requirement, and parental consent provision. However, they used a 
different rationale, one that did not utilize the trimester framework of 
Roe v. W&. 

In Simopoulos v. Virginia, 462 U.S. 506, (hereinafter referred to as 
Simopoulos ), the Supreme Court in an 8-1 decision ruled that Virginia's 
mandatory hospitalization requirement for second trimester abortions is 
constitutional. As in City of Akron and Ashcroft, Justice Powell wrote 
the opinion for the Court. Justice Stevens dissented. The Court 
distinguished the requirement in quest ion in Virginia from those it 
invalidated in City of Akron and Ashcroft. The determination upholding 
the Virginia provision actually turned on the definition of "hospital." 

Justice O'Connor wrote a separate concurrence joined by Justices 
Rehnquist and White. Her reasoning, however, was not based on the 
trimester framework of Roe v. W a d e .  She stated: "Rather, I believe that 
the requirement in this case is not an undue burden on the decision to 
undergo an abortion." (O'Connor, Concurrence, at 520.) 

In summary, the 1983 Supreme Court decisions in City of Akron, 
Ashcroft, and Simopoulos settled questions relating to hospital 
requirements for second trimester abortions, informed consent 



requirements, waiting periods, parental notification and consent, and 
disposal of fetal remains. The Supreme Court reaffirmed its decision in 
R o e  v. Wade and its intention to continue to follow the trimester 
framework balancing a woman's constitutional right to decide whether to 
terminate a pregnancy with the State's interest in protecting potential 
life. The state's interest in protecting potential life becomes 
11 compelling" at the point of viability, i.e., when the fetus can exist 
outside of a woman's womb either on its own or through artificial means. 
The definition of viability is the one used by the Court in its R o e  v. 
Wade - decision in 1973. 

For the Court's most recent reaffirmation of v. Wade, see also 
Thornburgh v. American College of Obstetricians and Gynecologists, 106 
S.Ct. 2169 (1986). In Diamond v. Charles, 106 S.Ct. 1697 (19861, the 
Court avoided ruling on the substantive issues involved by finding that 
the appellant pediatrician lacked standing to bring the action. 

On Dsc. 14, 1987, an equally divided Supreme Court, without opinion, 
let stand a 7th Circuit court of appeals decision invalidating an Illinois 
law that would have restricted the right of teenagers to have abortions by 
requiring them to notify their parents (~arti~an v. Zbaraz, 56 U.S.L.W. 
4053). The tie vote means that the ruling sets no nationwide precedent. 
There are other States with parental notification laws similar to the one 
in Illinois. Thus, the Supreme Court may have another opportunity to 
review the issue in the future. 
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