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ABORTION: LEGISLATIVE CONTROL 

I n  1973 t h e  U.S. Supreme Court  h e l d  cha t  t h e  C o n s t i t u t i o n  p r o t e c t s  a  
woman's d e c i s i o n  whe the r  o r  n o t  t o  t e r m i n a t e  h e r  pregnancy ,  R o e  v .  W&, 
410 U.S. 113 ,  and t h a t  a  S t a t e  may no t  unduly  burden t h e  e x e r c i s e  of  t h a t  
fundamentd l  r i g h t  by r e g u l a t i o n s  t h a t  p r o h i b i t  o r  s u b s t a n t i a l l y  1 i m i t  
a c c e s s  t o  t h e  means of e f f e c t u a t i n g  t h a t  d e c i s i o n ,  D o e  v. B o l t o n ,  410 U.S. 
179. But r a t h e r  t h a n  s e t t l i n g  t h e  i s s u e ,  t h e  c o u r t ' s  r u l i n g s  have k i n d l e d  
h e a t e d  d e b a t e  and p r e c i p i t a t e d  a  v a r i e t y  of governmenta l  a c t i o n s  a t  t h e  
n a t i o n a l ,  S t a t e  and l o c a l  l e v e l s  d e s i g n e d  e i t h e r  t o  n u l l i f y  t h e  r u l i n g s  o r  
h i n d e r  t h e i r  e f f e c t u a t i o n .  These governmenta l  r e g u l a t i o n s  have ,  i n  t u r n ,  
spawned f u r t h e r  l i t i g a t i o n  i n  which r e s u l t i n g  j u d i c i a l  r e f i n e m e n t s  i n  t h e  
law have  been no more s u c c e s s f u l  i n  dampening t h e  c o n t r o v e r s y .  Thus ,  a s  
t h e  p r e v i o u s  Congres se s  have  been ,  t h e  100 th  c o n t i n u e s  t o  be a  forum f o r  
proposed  l e g i s l a t i o n  and c o n s t i t u t i o n a l  amendments aimed a t  l i m i t i n g  o r  
p r o h i b i t i n g  t h e  p r a c t i c e  of  a b o r t i o n .  

Wi th in  t h z  decade  a f t e r  R o e  v .  W a d e  was d e c i d e d  a lmos t  500 b i l l s  
r e l a t i n g  t o  a b o r t i o n  i n  some way were i n t r o d u c e d  i n  Congress .  The g r e a t e r  
number of t h e s e  p r o p o s a l s  have sought  t o  r e s t r i c t  t h e  a v a i l a b i l i t y  of 
a b o r t i o n s ,  a l t h o u g h  a  few measures have been i n t r o d u c e d  s e e k i n g  t o  make 
a b o r t i o n s  more w i d e l y  a v a i l a b l e .  

C o n s t i t u t i o n a l  amendments proposed s i n c e  1973 r e l a t i n g  t o  a b o r t i o n  
have g e n e r a l l y  f a l l e n  i n t o  two c a t e g o r i e s :  t h e  " S t a t e ' s  r i g h t s "  o r  S t a t e  
o p t i o n  t y p e  o f  amendment and t h e  s o - c a l l e d  r i g h t  t o  l i f e ,  o r  human l i f e  
amendinent, p r o p o s a l .  S.J .Res 3 ,  a  proposed amendment s t a t i n g  t h a t  "a 
r i g h t  t o  a b o r t i o n  i s  n o t  s e c u r e d  by t h i s  C o n s t i t u t i o n , "  was d e b a t e d  on t h e  
S e n a t e  f l o o r  d u r i n g  t h e  9 8 t h  Congress ,  but  was d e f e a t e d  i n  J u n e  of 1983. 

B i l l s  chaL have sough t  t o  p r o h i b i t  a b o r t i o n  by s t a t u t e  i n c l u d e  S. 
158 ( 9 7 t h  C o n g r e s s ) ,  which would have  d e c l a r e d  a s  a  c o n g r e s s i o n a l  f i n d i n g  
of t a c t  t h a t  human l i f e  b e g i n s  a t  c o n c e p t i o n  and would have  a l l o w e d  
S c a t e s ,  a c c o r d i n g  t o  i t s  s p o n s o r s ,  t o  e n a c t  laws p r o t e c t i n g  human l i f e .  A 
m o d i f i e d  v e r s i o n  o f  S. 158 ,  S. 1741,  was p l aced  on t h e  S e n a t e  c a l e n d a r  b u t  
n e v e r  a c t e d  upon. A s i m i l a r  b i l l  was H . R .  618 ,  i n t r o d u c e d  d u r i n g  t h e  9 8 t h  
Congres s .  H.R .  618 was n o t  moved o u t  of committee.  

' s i n c e  R o e  v .  W d  Congress  has  a t t a c h e d .  a b o r t  i o n  f u n d i n g  r e s t r i c t  i o n s  
t o  numerous a p p r o p r i a t i o n s  b i l l s .  The g r e a t e s t  f o c u s  h a s  been on 
r e s t r i c t i n g  Medicaid a b o r t i o n s  under  t h e  annua l  a p p r o p r i a t i o n s  f o r  t h e  
Department  of H e a l t h  and Human S e r v i c e s .  The s e r i e s  of r e s t r i c t i o n s  is  
p o p u l a r l y  known a s  t h e  Hyde Amendments. 

I n  a d d i t i o n  t o  f u n d i n g  l i m i t a t i o n s  c o n t a i n e d  i n  a p p r o p r i a t i o n s  b i l l s ,  
s i n c e  1970 a b o r t i o n  r e s t r i c t i o n s  have  been a t t a c h e d  t o  s u b s t a n t i v e  
l e g i s l a t i o n ,  i n c l u d i n g  P.L. 91-572, P.L. 93-45, P.L. 95-355, P.L. 95-555, 
P.L. 96-76, and P.L. 97-35. 



ISSUE DEFINITION 

I n  1973 t h e  U.S. Supreme Court  h e l d  t h a t  t h e  C o n s t i t u t i o n  p r o t e c t s  a  
woman's d e c i s i o n  whether  o r  n o t  t o  t e r m i n a t e  h e r  pregnancy ,  R o e  v .  W-, 
and t h a t  a  S t a t e  may no t  unduly burden t h e  e x e r c i s e  o f  t h a t  fundamen ta l  
r i g h t  by r e g u l a t i o n s  t h a t  p r o h i b i t  o r  s u b s t a n t i a l l y  l i m i t  a c c e s s  t o  t h e  
means of e f f e c t u a t i n g  t h a t  d e c i s i o n ,  Doe v. Bol ton .  The i s s u e  o f  a  
woman's r i g h t  t o  an a b o r t i o n ,  however, i s  f a r  from s e t t l e d .  S i n c e  1973,  
t h e r e  have  been F e d e r a l  and S t a t e  l e g i s l a t i v e  a c t i o n s  d e s i g n e d  e i t h e r  t o  
n u l l i f y  t h e  r u l i n g s  o r  h i n d e r  t h e i r  e f f e c t u a t i o n .  Subsequent  l i t i g a t i o n  
c h a l l e n g i n g  t h i s  l e g i s l a ~ i o n  has  l e d  t o  f u r t h e r  j u d i c i a l  r e f i n e m e n t s .  The 
1 0 0 t h  Congres s ,  a s  i t s  p r e d e c e s s o r s  have been ,  c o n t i n u e s  t o  be a  forum f o r  
proposed  l e g i s l a t i o n  and c o n s t i t u t i o n a l  amendments aimed a t  l i m i t i n g  o r  
p r o h i b i t i n g  t h e  p r a c t i c e  o f  a b o r t i o n .  

BACKGROUND AND ANALYSIS 

A s  a  r e s u l t  o f  t h e  1973 Supreme Court  d e c i s i o n  v. W a d e ,  t h e r e  h a s  
been a c o n s i d e r a b l e  i n c r e a s e  i n  l e g i s l a t i v e  a c t i o n  r e g a r d i n g  a b o r t i o n .  
Wi th in  10 y e a r s  a f t e r  Roe v. W a d e  was d e c i d e d  a lmos t  500 b i l l s  r e l a t i n g  t o  
a b o r t i o n  i n  some way were i n t r o d u c e d  i n  Congress .  I n  c o n t r a s t ,  t h e r e  
were o n l y  1 0  b i l l s  on t h e  s u b j e c t  i n t r o d u c e d  i n  t h e  e n t i r e  decade  
p r e c e d i n g  t h e  d e c i s i o n .  

By f a r  t h e  g r e a t e r  number of  t h e s e  p r o p o s a l s  have sough t  t o  r e s t r i c t  
t h e  a v a i l a b i l i t y  of a b o r t i o n s ,  a l t h o u g h  a  few measures  have  been 
i n t r o d u c e d  s e e k i n g  t o  make a b o r t i o n s  more w ide ly  a v a i l a b l e .  P r o p o n e n t s  of 
more  r e s t r i c t i v e  a b o r t i o n  l e g i s l a t i o n  have employed a  v a r i e t y  of 
l e g i s l a t i v e  i n i t i a t i v e s  t o  a c h i e v e  t h i s  end ,  w i t h  v a r y i n g  d e g r e e s  of 
s u c c e s s .  These  v a r i o u s  t y p e s  of l e g i s l a t i v e  measures  a r e  d e s c r i b e d  below. 

C o n s t i t u t i o n a l  Amendments 

S i n c e  1 9 7 3 ,  a  s e r i e s  of c o n s t i t u t i o n a l  amendments have  been 
i n t r o d u c e d  i n  each  Congress  i n  an  a t t e m p t  t o  o v e r r u l e  t h e  C o u r t ' s  d e c i s i o n  
i n  RE v .  W a d e .  These amendments have g e n e r a l l y  f a l l e n  i n t o  two 
c a t e g o r i e s :  The " ~ t a t e ' s  r i g h t s "  o r  S t a t e  o p t i o n  t y p e  of amendment and 
t h e  s o - c a l l e d  r i g h t  t o  l i f e ,  o r  human l i f e  amendment, p r o p o s a l .  

The " S t a t e s '  r i g h t s "  amendment would r e s u l t  i n  a b o r t i o n  s t a n d a r d s  
t h a t  would v a r y  from S t a t e  t o  S t a t e .  Some S t a t e s  might p r o h i b i t  a b o r t i o n s  
e n t i r e l y ;  o t h e r s  cou ld  have  no r e s t r i c t i o n s  a t  a l l .  I n  e f f e c t ,  such  an 
amendment would r e s t o r e  t o  t h e  S t a t e s  t h e  same c o n t r o l  o v e r  a b o r t i o n  
r i g h t s  t h a t  e x i s t e d  p r i o r  t o  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  Roe v. W a d e .  
T h i s  o p t i o n  i s  n o t  a s  popubar a s  i t  once was. 

I n  t h e  9 7 t h  Congres s ,  S.J .Res.  110,  t h e  "Human L i f e  F e d e r a l i s m  
Amendment," was i n t r o d u c e d  on Sep t .  21,  1981,  by S e n a t o r  Hatch.  I t  
p r o v i d e d :  "A r i g h t  t o  a b o r t i o n  i s  no t  s e c u r e d  by t h i s  C o n s t i t u t i o n .  The 
Congress  and t h e  s e v e r a l  S t a t e s  have t h e  c o n c u r r e n t  power t o  r e s t r i c t  and 



p r o h i b i t  a b o r t i o n s ,  p r o v i d e d ,  t h a t  a  law of a  S t a t e  which i s  more 
r e s t r i c t i v e  t h a n  a  law o f  Congress  s h a l l  govern."  

I n  t h e  9 8 t h  C 0 n g r e s s . a  s i m i l a r  p r o p o s a l ,  S.J .Res.  3 ,  was i n t r o d u c e d ,  
subcommit tee  h e a r i n g s  were h e l d ,  and t h e  f u l l  J u d i c i a r y  Committee v o t e d  
9-9 t o  send  t h e  amendment t o  t h e  S e n a t e  f l o o r  w i t h o u t  recommendations.  A s  
r e p o r t e d ,  S . J .Res .  3  i n c l u d e d  an amendment i n t r o d u c e d  by S e n a t o r  E a g l e t o n  
t h a t  e l i m i n a t e d  t h e  enforcement  language  and d e c l a r e d  s i m p l y ,  "A r i g h t  t o  
a b o r t i o n  i s  n o t  s e c u r e d  by t h i s  C o n s t i t u t i o n . "  By a d o p t i n g  S e n a t o r  
E a g l e t o n ' s  s u g g e s t i o n ,  t h e  subcommit tee  e s t a b l i s h e d  i t s  i n t e n t  t o  remove 
F e d e r a l  i n s t i t u t i o n s  from t h e  pol icymaking  p r o c e s s  w i t h  r e s p e c t  t o  
a b o r t i o n  and r e i n s t a t e  S t a t e  a u t h o r i t i e s  a s  t h e  d e c i s i o n m a k e r s  f o r  t h i s  
s e n s i t i v e  i s s u e .  

S.J .Kes.  3 was c o n s i d e r e d  i n  t h e  S e n a t e  on J u n e  27 and 28,  1983.  
N o t a b l y ,  t h i s  was t h e  f i r s t  t ime i n  h i s t o r y  t h a t  a  c o n s t i t u t i o n a l  
amendment on a b o r t i o n  was a c t u a l l y  d e b a t e d  on t h e  S e n a t e  f l o o r .  Dur ing  
t h e  d e b a t e ,  S e n a t o r  Hatch managed t h e  p r o p o s a l ,  and S e n a t o r  Packwood l e d  
t h e  o p p o s i t i o n  t o  t h e  c o n s t i t u t i o n a l  amendment. S e n a t o r  Hatch  emphas ized  
t h a t  S.J.Res. 3  would r e t u r n  t h e  m a t t e r  of  r e g u l a t i o n  of a b o r t i o n  t o  t h e  
S t a t e s  and r e s t o r e  t h e  s t a t u s  quo e x i s t i n g  p r i o r  t o  & v. W a d e .  I n  
s h o r t ,  S.J.Res. 3  would o v e r r u l e  t h e  Supreme C o u r t ' s  1973 d e c i s i o n  which  
e s s e n t i a l l y  had n a t i o n a l i z e d  t h e  m a t t e r  o f  r e g u l a t i n g  t h e  p r a c t i c e  of  
a b o r t i o n .  S e n a t o r  Helms opposed t h e  measure because  h e  f e l t  t h a t  i t  d i d  
n o t  go f a r  enough,  and t h e r e f o r e  d e c i d e d  t o  r e g i s t e r  h i s  o b j e c t i o n  by 
v o t i n g  " p r e s e n t  . I t  S e n a t o r  Packwood opposed S.J.Res. 3 f o r  d i f f e r e n t  
r e a s o n s .  He was i n t e n t  upon p r e s e r v i n g  t h e  Supreme c o u r t ' s  d e c i s i o n  i n  
Roe v. W a d e  and a rgued  t h a t  t h i s  r u l i n g  d i d  n o t  a l l o w  f o r  a b o r t i o n  on 
demand. He a l s o  r e f e r r e d  t o  t h e  Supreme C o u r t ' s  r e c e n t  d e c i s i o n s  i n  City 
of Akron, A s h c r o f t ,  and Simopoulos,  i n  which t h e  Cour t  r e a f f i r m e d  i t s  
h o l d i n g  and r a t i o n a l e  i n  R o e  v. Wade. I n  a d d i t i o n ,  S e n a t o r  Packwood t o o k  
i s s u e  w i t h  S e n a t o r  H a t c h ' s  p o s i t i o n  t h a t  S.J.Res. 3  would s i m p l y  r e v e r s e  

v .  W a d e  and i t s  progeny and r e t u r n  t h e  m a t t e r  of r e g u l a t i n g  a b o r t i o n  
t o  t h e  S t a t e s .  

S.J .Res.  3  r e q u i r e d  a  t w o - t h i r d s  v o t e  o r  67 t o  p a s s  t h e  S e n a t e  s i n c e  
s u p e r - m a j o r i t i e s  of bo th  Houses of Congress  must app rove  a  c o n s t i t u t i o n a l  
amendment b e f o r e  i t  can  be s u b m i t t e d  t o  t h e  S t a t e s .  On J u n e  28 i n  a  r o l l  
c a l l  v o t e  of 50-49 t h e  measure was d e f e a t e d ,  w i t h  S e n a t o r  Helms v o t i n g  
1 I p r e s e n t  .I '  

[ F o r  a  r ev i ew  o f  t h e  f u l l  d e b a t e  on S.J .Res.  3 ,  s e e  129 C o n g r e s s i o n a l  
Record:  S9076, e t  s e q . ,  d a i l y  e d . ,  June  27 ,  1983;  129 C o n g r e s s i o n a l  
Record:  S9265, e t  s e q . ,  d a i l y  ed . ,  J u n e  28, 1983.1 

I n  t h e  second c a t e g o r y  of  c o n s t i t u t i o n a l  amendments, t h e  t y p i c a l  
" r i g h t  t o  l i f e "  o r  "human l i f e 1 '  amendment would c r e a t e  a  new r i g h t  i n  t h e  
unborn (pe r sonhood)  which t h e  Supreme Cour t  h a s ' d e c l a r e d  i s  n o t  g u a r a n t e e d  
i n  t h e  C o n s t i t u t i o n .  

P r e s e n t l y ,  t h e  F i f t h  and t h e  F o u r t e e n t h  Amendments p r o h i b i t  o n l y  t h e  
F e d e r a l  and S t a t e  governments  from d e p r i v i n g  anyone of l i f e  w i t h o u t  due  
p r o c e s s  of law. Some " r i g h t  t o  l i f e "  amendments would a l s o  e x t e n d  t h e  
p r o h i b i t i o n  t o  i n c l u d e  p r i v a t e  i n d i v i d u a l s  a s  w e l l .  The proposed  



amendments u t i l i z e  a  v a r i e t y  of te rms  t o  d e f i n e  t h e  t i m e  t h e  r i g h t  
a t t a c h e s  : I I  c o n c e p t i o n , "  "moment of  f e r t i l i z a t i o n , "  " a t  any  s t a t e  of  
b i o l o g i c a l  development ."  Some " r ighe  t o  l i f e "  amendments p e r m i t  med ica l  
p r o c e d u r e s  r e q u i r e d  t o  p r e v e n t  t h e  d e a t h  of t h e  mother ;  o t h e r s  p r o v i d e  no 
e x c e p t i o n s .  

B i l l s  t h a t  Seek t o  P r o h i b i t  A b o r t i o n  by S t a t u t e  

A s  a n  a p p a r e n t  a l t e r n a t i v e  t o  t h e  t h u s  f a r  u n s u c c e s s f u l  e f f o r t s  t o  
a c h i e v e  c o n g r e s s i o n a l  pas sage  of a  c o n s t i t u t i o n a l  amendment t o  p r o h i b i t  o r  
l i m i t  t h e  p r a c t i c e  o f  a b o r t i o n ,  opponents  o f  a b o r t i o n  have i n t r o d u c e d  a  
v a r i e t y  of  b i l l s  de s igned  t o  accompl i sh  t h e  same o b j e c t i v e  w i t h o u t  
r e s o r t i n g  t o  t h e  complex p r o c e s s  of  amending t h e  C o n s t i t u t i o n .  A u t h o r i t y  
f o r  s u c h  a c t i o n  i s  s a i d  t o  emanate from S e c t i o n  5  of t h e  F o u r t e e n t h  
Amendment, which empowers t h e  Congress  t o  e n f o r c e  t h e  due p r o c e s s  and 
e q u a l  p r o t e c t i o n  g u a r a n t e e s  of t h e  amendment "by a p p r o p r i a t e  l e g i s l a t i o n . "  
One such  b i l l ,  S. 158,  i n t r o d u c e d  d u r i n g  t h e  9 7 t h  Congres s ,  would have 
d e c l a r e d  a s  a  c o n g r e s s i o n a l  f i n d i n g  of f a c t  t h a t  human l i f e  b e g i n s  a t  
c o n c e p t i o n ,  and would, i t  was contended  by i t s  s p o n s o r s ,  a l l o w  S t a t e s  t o  
e n a c t  l aws  p r o t e c t i n g  human l i f e ,  i n c l u d i n g  f e t u s e s .  I t  would a l s o  make 
i t  more d i f f i c u l t  t o  t e s t  t h e  c o n s t i t u t i o n a l i t y  o f  S t a t e  laws  p r o h i b i t i n g  
a b o r t i o n s  by wi thdrawing  j u r i s d i c t i o n  of t h e  lower  F e d e r a l  c o u r t s  t o  
r e v i e w  t h e s e  S t a t e  laws .  A n  appea l  t o  t h e  U.S. Supreme Cour t  from t h e  
d e c i s i o n  of a  s t a t e ' s  h i g h e s t  c o u r t  would s t i l l  be a l l o w e d ,  i n  some 
i n s t a n c e s  on a n  e x p e d i t e d  b a s i s .  

~ e a r i n g s  h e l d  on S. 158 were marked by c o n t r o v e r s y  o v e r  t h e  
c o n s t i t u t i o n a l i t y  of t h e  d e c l a r a t i o n  t h a t  human l i f e  b e g i n s  a t  c o n c e p t i o n ,  
which c o n t r a d i c t s  t h e  Supreme C o u r t ' s  s p e c i f i c  h o l d i n g  i n  Roe v. W a d e ,  and 
o v e r  t h e  w i thd rawa l  of  lower F e d e r a l  c o u r t  j u r i s d i c t i o n  o v e r  s u i t s  
c h a l l e n g i n g  S t a t e  laws e n a c t e d  p u r s u a n t  t o  t h e  F e d e r a l  l e g i s l a t i o n .  

The s u b c o r m i t t e e  approved  a  mod i f i ed  v e r s i o n  o f  S. 158 ,  snd  t h a t  
b i l l ,  S. 1741,  was p l a c e d  on t h e  S e n a t e  c a l e n d a r  b u t  was n e v e r  a c t e d  upon. 

Dur ing  t h e  9 8 t h  Congres s ,  R e p r e s e n t a t i v e  Hyde i n t r o d u c e d  a  s i m i l a r  
b i l l ,  H . R .  618,  t h a t  c o n t a i n e d  a d d i t i o n a l  d e t a i l s .  The b i l l  would have  
p r o h i b i t e d  F e d e r a l  involvement  i n  t h e  per formance  of a b o r t i o n ,  e x c e p t  when 
t h e  l i f e  of t h e  mother  would be endangered  i f  t h e  c h i l d  were  c a r r i e d  t o  
term, and i n c l u d e d  t h e  f o l l o w i n g  a c t i v i t i e s  w i t h i n  t h e  s cope  of i t s  
p r o s c r i p t i o n :  ( 1 )  per formance  of  a n  a b o r t i o n  by a  F e d e r a l  agency;  ( 2 )  u s e  
of a p p r o p r i a t e d  f u n d s  t o  per form o r  r e imbur se  o r  r e f e r  f o r  a b o r t i o n ;  ( 3 )  
promot ion  o r  a s s i s t a n c e  i n  t h e  per formance  of a b o r t i o n  a b r o a d ;  ( 4 )  
c o n t r a c t i n g  f o r  i n s u r a n c e  which pays o r  r e i m b u r s e s  f o r  a b o r t i o n s ;  ( 5 )  
d i s c r i m i n a t i o n  a g a i n s t  an i n d i v i d u a l  on t h e  b a s i s  o f  t h a t  p e r s o n ' s  
o p p o s i t i o n  t o  a b o r t i o n ;  and ( 6 )  t h e  w i t h h o l d i n g  from a  handicapped  i n f a n t  
o f  n u t r i t i o n a l  s u s t e n a n c e  o r  medica l  o r  s u r g i c a l  t r e a t m e n t  by an  
i n s t i t u t i o n  r e c e i v i n g  F e d e r a l  a s s i s t a n c e .  The b i l l  a l s o  p r o v i d e d  f o r  
e x p e d i t e d  Supreme Cour t  r ev i ew  of S t a t e  laws  r e s t r i c t i n g  a b o r t i o n s  o r  
i n f a n t i c i d e  whenever such  laws have been i n v a l i d a t e d  by a  l ower  c o u r t .  A 
d i s c h a r g e  p e t i t i o n  was f i l e d  Mar. 2 3 ,  1983, i n  an  e f f o r t  t o  move t h e  b i l l  
o u t  of commi t t ee ,  bu t  no a d d i t i o n a l  a c t i o n  was t aken  i n  t h e  9 8 t h  Congres s .  



Hyde-Type Amendments t o  A p p r o p r i a t i o n  Bills 

S i n c e  R o e  v .  Wade C o n g r e s s  h a s  a t t a c h e d  a b o r t i o n  f u n d i n g  
r e s t r i c t i o n s  t o  numerous a p p r o p r i a t i o n s  b i l l s .  Al though t h e  F o r e i g n  
A s s i s t a n c e  Act o f  1973,  P.L. 93-189, was t h e  f i r s t  such  e n a c t m e n t ,  t h e  
g r e a t e s t  f o c u s  h a s  been on r e s t r i c t i n g  Medicaid a b o r t i o n s  under  t h e  a n n u a l  
a p p r o p r i a t i o n s  f o r  t h e  Department  of H e a l t h  and Human S e r v i c e s  (HHS) 
( f o r m e r l y  H e a l t h ,  Educa t ion ,  and Wel fa re  o r  HEW). 

The f o l l o w i n g  s e r i e s  o f  r e s t r i c t i o n s  i s  p o p u l a r l y  r e f e r r e d  t o  a s  t h e  
Hyde Amendments. 

The f i r s t  v e r s i o n  of t h e  Hyde amendment was a t t a c h e d  t o  t h e  FY77 
~abor /HEW A p p r o p r i a t i o n  Act ,  P.L. 94-439. A s  o r i g i n a l l y  o f f e r e d  by 
R e p r e s e n t a t i v e  Hyde, t h e  p roposa l  would have p r o h i b i t e d  t h e  f u n d i n g  of 
a l l  a b o r t i o n s .  A compromise amendment o f f e r e d  by R e p r e s e n t a t i v e  Conte  
was e v e n t u a l l y  a g r e e d  t o ,  p r o v i d i n g  t h a t :  

"None o f  t h e  funds  c o n t a i n e d  i n  t h i s  Act s h a l l  be used  t o  
pe r fo rm a b o r t i o n s  e x c e p t  where t h e  l i f e  of  t h e  mother  would b e  
endange red  i f  t h e  f e t u s  were  c a r r i e d  t o  t e r m . "  

I n  subsequen t  y e a r s  t h e  Hyde amendments were  sometimes reworded t o  
i n c l u d e  e x c e p t i o n s  f o r  r a p e  and i n c e s t  o r  l ong  l a s t i n g  p h y s i c a l  h e a l t h  
damage t o  t h e  mother .   o ow ever, s i n c e  t h e  9 7 t h  Congress  t h e  l a n g u a g e  h a s  
been i d e n t i c a l  t o  t h e  o r i g i n a l  enac tmen t ,  a l l o w i n g  o n l y  an  e x c e p t i o n  t o  
p r e s e r v e  t h e  l i f e  of t h e  mother .  

The Hyde amendment p r o c e s s  h a s  n o t  been l i m i t e d  t o  t h e  a n n u a l  
~ a b o r / H H ~  a p p r o p r i a t i o n .  Beginning  w i t h  P.L. 95-457, t h e  Department  of  
Defense  a p p r o p r i a t i o n  a c t s  have c o n t a i n e d  Hyde-type a b o r t i o n  l i m i t a t i o n s .  
No tab ly ,  t h i s  r e c u r r i n g  p r o h i b i t  ion  was e v e n t u a l l y  c o d i f i e d  and made 
permanent  by P  .L. 98-525, t h e  Department  o f  Defense  A u t h o r i z a t i o n  Act of 
1984.  

Beg inn ing  w i t h  P.L. 96-93, t h e  D i s t r i c t  o f  Columbia A p p r o p r i a t i o n s  
Ac t s  have  c o n t a i n e d  r e s t r i c t i v e  a b o r t i o n  p r o v i s i o n s .  I n  r e c e n t  y e a r s  
t h e r e  have  been e f f o r t s  t o  expand t h e  p r o h i b i t i o n s  t o  D i s t r i c t  f u n d s  a s  
w e l l  a s  t h e  F e d e r a l  f u n d s  a p p r o p r i a t e d .  Thus f a r  t h e s e  e f f o r t s  have  
f a i  1 ed .  

I n  1981,  t h e  Hyde amendment p r o c e s s  was ex t ended  t o  embrace t h e  
T r e a s u r y / P o s t a l  S e r v i c e  A p p r o p r i a t i o n s  Ac t ,  p r o h i b i t i n g  t h e  u s e  of F e d e r a l  
Employee H e a l t h  B e n e f i t s  t o  pay f o r  a b o r t i o n s .  T h i s  p r o v i s i o n  h a s  been 
r e - enac t ed  i n  each  subsequen t  y e a r .  

T h e  l a t e s t  e x t e n s i o n  o f  t h e  Hyde amendment p r o c e s s  p r o h i b i t s  
D e p a r ~ m e n t  of J u s t i c e  fund ing  of a b o r t i o n s  e x c e p t  where t h e  l i f e  o f  t h e  
mother  i s  endange red ,  o r  i n  c a s e s  of r a p e .  F i r s t  e n a c t e d  a s  p a r t  o f  t h e  
FY87 Con t  i n u i n g  R e s o l u t i o n ,  P.L. 99-591, t h i s  p r o v i s i o n  h a s  been 
r e - enac t ed  a s  p a r t  o f  t h e  FY88 spend ing  b i l l ,  P.L. 100-202. 



Substantive Legislation 

In addition to funding limitations contained in appropriations bills, 
since 1970 abortion restrictions have been attached to substantive 
legislation. 

P.L. 91-572, the Family Planning Services and Population Research Act 
of 1970, bars the use of funds for programs in which abortion is a method 
of family planning. 

P.L. 93-45, the Health Programs Extension Act of 1973, prohibits 
judges or public officials from ordering recipients of Federal funds to 
perform abortions or sterilization procedures if doing so is contrary to a 
recipientas religious beliefs or moral convictions. Additionally, 
discrimination against personnel for participation or lack of 
participation in abortion or sterilization procedures is prohibited. 

The Legal Services Corporation Act of 1974, P.L. 93-355, prohibits 
lawyers in federally funded legal aid programs from providing legal 
assistance for procuring non-therapeutic abortions and prohibits legal aid 
in proceedings to compel an individual or an institution to perform an 
abortion, assist in an abortion, or provide facilities for an abortion. 

P.L. 95-555, the Pregnancy Disability Amendment to Title VII of the 
Civil Rights Act of 1964, provides that employers are not required to pay 
health insurance benefits for abortion except to save the life of the 
mother, but does not preclude employers from providing abortion benefits 
if they choose to do so. 

The Public Health Service Act Amendments of 1979, P.L. 96-76, bars 
recipients of Federal funds from denying admission or otherwise 
discriminating against any applicant for training or study because of the 
applicant's rsluctance or willingness to counsel, suggest, recommend, 
assist, or participate in performing abortion or sterilization contrary to 
or consistent with the applicant's religious beliefs or moral convictions. 

Finally, Title IX of the Budget Reconciliation Act of 1981, P.L. 
97-35, relating to Health Services and Facilities, permits grants or 
payments only to programs that do not provide abortions, abortion 
counseling or referral, or subcontract with or make payments to any person 
providing services, except counseling for a pregnant adolescent if the 
adolescent and her parents or guardian request such referral. 
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I n  t h e  1 0 0 t h  C o n g r e s s ,  a s  i n  p a s t  C o n g r e s s e s ,  s e v e r a l  c o n s t i t u t i o n a l  
amendments  w i t h  r e s p e c t  t o  a b o r t i o n  h a v e  b e e n  i n t r o d u c e d .  I n  t h e  House ,  
t h e y  i n c l u d e  H.J.Res. 2 0 ,  2 1 ,  3 5 ,  5 9 ,  6 8 ,  8 7 ,  9 9 ,  1 0 3  a n d  1 0 4 ;  i n  t h e  
S e n a t e ,  S . J .Res .  2 7 ,  2 9 ,  3 1 ,  32  and  36. 

N o t a b l y ,  a  number o f  s t a t u t o r y  p r o h i b i t i o n s  r e l a t e d  t o  t h e  f u n d i n g  o f  
a b o r t i o n  s e r v i c e s  h a v e  been  i n t r o d u c e d  i n  b o t h  t h e  House a n d  t h e  S e n a t e .  
T h e s e  m e a s u r e s  a re  a n  a t t e m p t  t o  c o d i f y  t h e  F e d e r a l  a b o r t i o n  f u n d i n g  
p r o h i b i t i o n s  which  have  been  a t t a c h e d  t o  numerous a p p r o p r i a t i o n s  b i l l s  i n  
p a s t  C o n g r e s s e s .  

H . K .  7 2 0 ,  i n t r o d u c e d  by R e p r e s e n t a t i v e  Dornan ,  H.R .  1 7 2 9 ,  i n t r o d u c e d  
by R e p r e s e n t a t i v e  Hyde, and  S. 381 ,  i n t r o d u c e d  by S e n a t o r  Humphrey, a l l  
c o n t a i n  p r o h i b i t i o n s  o n  t h e  u s e  o f  a n y  a p p r o p r i a t e d  f u n d s  t o  p e r f o r m  
a b o r t i o n s .  

H . R .  1 5 5 2 ,  i n c r o d u c e d  by R e p r e s e n r a t i v e  Dornan and  S. 2 7 4 ,  i n t r o d u c e d  
by S e n a t o r  Humphrey, would p r o h i b i t  a b o r t i o n s  i n  F e d e r a l  p e n a l  a n d  
c o r r e c t i o n a l  i n s t i t u t i o n s .  

S .  267 ,  i n t r o d u c e d  by S e n a t o r  Humphrey, would p r o h i b i t  t h e  u s e  o f  
L e g a l  S e r v i c e s  C o r p o r a t i o n  f u n d s  f o r  l e g a l  p r o c e d u r e s  o r  l i t i g a t i o n  
r e l a t i n g  t o  a b o r t i o n .  

I n  a d d i t i o n ,  s e v e r a l  b i l l s  s e e k  t o  amend t h e  I n t e r n a l  Revenue  Code 
w i t h  r e s p e c t  t o  a b o r t i o n .  H . R .  786 ,  i n t r o d u c e d  by R e p r e s e n t a t i v e  B l i l e y ,  
would d e n y  a t a x p a y e r ' s  p e r s o n a l  e x e m p t i o n  d e d u c t i o n  f o r  a  c h i l d  who l i v e s  
t e m p o r a r i l y  a f t e r  a n  a b o r t i o n .  H.R.  1 5 9 1 ,  i n t r o d u c e d  by  R e p r e s e n t a t i v e  
D o r n a n ,  would d e n y  t h e  d e d u c t i o n  o f  m e d i c a l  e x p e n s e s  i n c u r r e d  f o r  c e r t a i n  
a b o r t i o n s .  F i n a l l y ,  H . R .  719, i n t r o d u c e d  by R e p r e s e n t a t i v e  Dornan ,  a n d  S. 
2 6 4 ,  i n t r o d u c e d  by S e n a t o r  Humphrey, would d e n y  tax-exempt  s t a t u s  t o  
o r g a n i z a t i o n s  w h i c h  d i r e c t l y  o r  i n d i r e c t l y  p e r f o r m  o r  f i n a n c e  a b o r t i o n s .  

Of p a r t i c u l a r  n o t e  i s  H . R .  1729 ,  t h e  P r e s i d e n t ' s  P r o - L i f e  B i l l  o f  
1 9 8 7 ,  i n t r o d u c e d  by R e p r e s e n t a t i v e  Hyde and  e n d o r s e d  by  P r e s i d e n t  Reagan .  
The  m e a s u r e  would p e r m a n e n t l y  ban t h e  u s e  o f  F e d e r a l  f u n d s  t o  p e r f o r m  
a b o r t i o n s ,  e x c e p t  w h e r e  t h e  l i f e  o f  t h e  m o t h e r  would be  e n d a n g e r e d .  
A d d i t i o n a l l y ,  i t  would d e n y  F e d e r a l  f a m i l y  p l a n n i n g  f u n d s  u n d e r  t i t l e  X o f  
t h e  P u b l i c  H e a l t h  S e r v i c e  Act  t o  o r g a n i z a t i o n s  t h a t  p r o v i d e  a b o r t i o n s  o r  
a b o r t i o n  r e f e r r a l s .  

A t  t h e  c l o s e  o f  t h e  f i r s t  s e s s i o n  of  t h e  1 0 0 t h  C o n g r e s s ,  1 3  r e g u l a r  
a p p r o p r i a t i o n s  were i n c o r p o r a t e d  i n t o  t h e  FY88 C o n t i n u i n g  R e s o l u t i o n ,  P.L. 
100-202. A b o r t i o n  r e s t r i c t  i o n s  were  a p p l i e d  t o  f u n d s  f o r  t h e  D e p a r t m e n t  
o f  H e a l t h  a n d  Human S e r v i c e s ,  J u d i c i a r y ,  T r e a s u r y f P o s t a l  S e r v i c e ,  D i s t r i c t  
o f  C o l u m b i a ,  F o r e i g n  A s s i s t a n c e  and  t h e  L e g a l  S e r v i c e s  C o r p o r a t i o n .  
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