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THE TELECOMMUNICATIONS ACT OF 
PROVISIONS AND 

1982 (H.R. 5158, 97TH CONGRESS): 
CONTROVERS IES 

I. INTRODUCTION 

On March 25, 1982, t he  House Subcommittee on Telecommunications, Consumer 

P ro t ec t i on  and Finance, unanimously passed a s u b s t i t u t e  ve r s ion  of H.R. 5158 

which r e v i s e s  t h e  common c a r r i e r  provis ions of  t he  Communications Act of 1934. 

The l e g i s l a t i o n ,  which was s u b s t i t u t e d  t h r e e  days prev ious ly  fo r  t h e  o r i g i n a l  

working d r a f t  introduced i n  December 1981, received f u r t h e r  r ev i s ion  during 

markup and now awai t s  f u l l  committee ac t ion .  

The l a t e s t  approved v e r s i o n  of H.R. 5158, t i t l e d  t he  "Telecommunications 

Act of 1982," not  on ly  cont inues t o  address  t h e  many i s s u e s  necessary fo r  t h e  

formulat ion of a comprehensive na t iona l  telecommunications po l i cy ,  but i s  a l s o  

modified t o  r e f l e c t  t h e  terms and i s s u e s  r a i s ed  by t h e  r e c e n t l y  proposed Amer- 

ican  Telephone and Telegraph (ATbTbJust ice  Department a n t i t r u s t  se t t l ement .  - 11 

Although s t i l l  sub jec t  t o  c l a r i f i c a t i o n ,  t h e  bas i c  terms of  t h e  January 8 ,  1982, 

se t t l ement  r e q u i r e  the  d i v e s t i t u r e  of t h e  l o c a l  exchange se rv i ce  and access  

func t ions  of  t he  22 Bel l  opera t ing  companies, while permi t t ing  t h e  en t rance  of  

the  remaining AT&T network i n t o  unregulated markets.  The newly d ives ted  l oca l  

opera t ing  companies a r e  r e s t r i c t e d  t o  providing only  regula ted  monopoly t e l e -  

11 United S t a t e s  v.  American Telephone and Telegraph Company, Western 
~ l e c t r i c  Company, Inc . ,  and Bel l  Telephone Labora tor ies ,  Inc.  C i v i l  a c t i o n  
no .74-1698 (D.D.C. ) f i l e d  November 20, 1974. 



communications s e r v i c e s ,  wi th  t h e  in terexchange 2/ f u n c t i o n s  and unregula ted - 
a c t i v i t i e s ,  such a s  t h e  s a l e  of customer premises equipment and t h e  pub l i sh ing  

of yellow pages d i r e c t o r i e s ,  r e v e r t i n g  back t o  t h e  remaining ATCT network. To 

ensure  equal  a c c e s s  and equipment procurement t o  a l l  compet i to r s ,  t h e  newly 

formed l o c a l  o p e r a t i n g  companies a r e  a l s o  s u b j e c t  t o  a d d i t i o n a l  b e h a v i o r a l  r e -  

quirements .  According t o  Subcommittee Chairman Wirth , who int roduced t h e  sub- 

s t i t u t e  B.R. 5158 a long wi th  s i x  o t h e r  subcommittee members, t h e  l e g i s l a t i o n  

i n c o r p o r a t e s  f i v e  major themes: 1 )  consumer p r o t e c t i o n ;  2 )  v i a b i l i t y  o f  t h e  

d i v e s t e d  l o c a l  o p e r a t i n g  companies; 3 )  compet i t ion ;  4 )  in fo rmat ion  flow; and 

5 )  r e g u l a t o r y  reform and employee p r o t e c t i o n ,  which combine t o  formulate  a  

n a t i o n a l  p o l i c y  address ing  our p r e s e n t  and f u t u r e  t e l e c m u n i c a t i o n s  needs.  

2/  In terexchange telecommunications f u n c t i o n s  r e f e r  t o  telecommunications 
betwe& a  p o i n t  l o c a t e d  i n  one exchange a r e a  and a  p o i n t  i n  one o r  more o t h e r  
exchange a r e a s .  Telecommunications a r e a s  a r e  p r e s e n t l y  de f ined  according t o  
S t a t e  boundar ies .  That i s ,  t r ansmiss ions  w i t h i n  a S t a t e  a r e  d e f i n e d  a s  i n t r a -  
s t a t e ,  whi le  t r a n s m i s s i o n s  t h a t  c r o s s  S t a t e  boundar ies  a r e  d e f i n e d  as i n t e r s t a t e .  
Under proposed new d e s i g n a t i o n s ,  t r ansmiss ions  w i t h i n  a  newly d e f i n e d  l o c a l  a r e a  
w i l l  be de f ined  a s  in t raexchange  t r a n s m i s s i o n s  and w i l l  remain wi th  t h e  l o c a l  
o p e r a t i n g  companies, whi le  t r a n s m i s s i o n s  beyond t h e s e  newly def ined  l o c a l  ex- 
change a r e a s ,  r e g a r d l e s s  o f  whether they a r e  w i t h i n  S t a t e  boundar ies  o r  c r o s s  
S t a t e  boundar ies ,  w i l l  be  de f ined  a s  in te rexchange  t r a n s m i s s i o n s  ( l o n g  d i s -  
t a n c e )  and w i l l  remain wi th  t h e  ATCT network. 



11. PROVISIONS WHICH SET THE FRAMEWORK FOR A NATIONAL TELECOMMUNICATIONS POLICY 

Although much of  t h e  controversy surrounding H.R. 5158 r e s u l t s  from t h e  

provis ions  which modify terms of t he  AT&T-Justice Department s e t t l emen t ,  t h e r e  

a r e  many provis ions which not  on ly  incorpora te  most of t h e  s e t t l emen t ' s  t e r n s ,  

but go beyond i t s  scope. The o v e r a l l  ob j ec t i ve  of t h e  l e g i s l a t i o n  is t o  modify 

our outdated comnunications law - 3/ and develop a framework f o r  a new, na t iona l  

telecommunications pol icy.  The major gu ide l ine  f o r  t h i s  po l icy  i s  t o  r e l y  " to  

t h e  maximum exten t  possible"  on the  fo rces  of  compet i t ion r a t h e r  than regula- 

t i o n  t o  provide r e l i a b l e ,  e f f i c i e n t ,  and d ive r se  telecormnunications s e rv i ce s  and 

f a c i l i t i e s  a t  an a f fo rdab le  p r i ce .  The l e g i s l a t i o n  d i r e c t s  t h e  FCC not  only t o  

deregula te  markets where they a r e  competi t ive,  but a l s o  t o  take  ac t i ons  t o  promote 

competit ion where i t  i s  not present .  The major framework of  t h e  l e g i s l a t i o n ,  ac- 

cording t o  the  subcommittee, addresses  t h e  needs of u se r s  and ra tepayers  a s  our 

teleconnnunications i ndus t ry  changes from a monopoly t o  a compet i t ive s t r u c t u r e .  

More s p e c i f i c a l l y ,  some of t h e  s i g n i f i c a n t  pr.ovisions i n  H.R. 5158 which 

set t h e  foundation f o r  a new teleco~mnunications po l i cy  fol low below. 

A. ~ r o v i s i o n s  Pe r t a in ing  t o  Regulatory Author i ty  and 
General Industry-Wide I s sues  

-Limits Federal  Communications Cammission (FCC) and S t a t e  commission 
a u t h o r i t y  so t h a t  they may not r e g u l a t e  t h e  r e s a l e  of  any t ransmission 
s e r v i c e s ,  enhanced s e r v i c e s ,  t e rmina l  equipment, o r  i n s i d e  wir ing.  

-Prohibi ts  FCC and S t a t e  commissions from including revenues der ived from 
unregulated products o r  s e rv i ce s  (except yellow pages) when determining 
revenue requirements of  a common c a r r i e r ' s  regula ted  s e rv i ce .  

31 Although government r egu la to r s  o r i g i n a l l y  determined t h a t  the  bes t  means 
of  meyting t h e  p u b l i c ' s  telecormnunications needs was by permi t t ing  one firm under 
r egu la t i on  t o  supply t h e s e  needs,  s i n c e  the 1960s t h i s  philosophy has  undergone 
change with FCC and cour t  a c t i o n s  au thor iz ing  t h e  en t rance  of  competit ion i n  t e l e -  
communications markets.  The rap id  development of t echnologica l  advances has  
a l s o  caused t h e  melding of  information and comun ica t ions  s e rv i ce s  a s  wel l  a s  
the  growth of a v a r i e t y  of new t ransmiss ion  methods (e .g . ,  microwave and s a t e l -  
l i t e ) .  Both t h e  en t rance  of  competit ion and t h e  impact of  t echnologica l  advan- 
ces  have d rama t i ca l l y  a l t e r e d  our telecommunications environment, n e c e s s i t a t i n g  
t h e  modi f ica t ion  of our telecommunications laws. 



-Exempts s m a l l e r  c a r r i e r s  ( t h a t  i s ,  t h o s e  o t h e r  t h a n  t h e  B e l l  o p e r a t i n g  
companies and t h e  seven  l a r g e s t  independent  t e l e p h o n e  companies)  from most 
p r o v i s i o n s  i n  t h e  Act .  For t h o s e  remaining p r o v i s i o n s ,  enforcement  a u t h o r -  
i t y  i s  d e l e g a t e d  t o  t h e  S t a t e s .  41 - 
- -St reamlines  t h e  p r o c e s s  by  which r e g u l a t e d  c a r r i e r s  g a i n  FCC approva l  f o r  
t h e  c o n s t r u c t i o n  o f  new t r a n s m i s s i o n  f a c i l i t i e s  s o  t h a t  a l l  needed a u t h o r i t y  
i s  g r a n t e d  i n  no more than  120 days .  

- -Es tab l i shes  a  permanent i n t e r e x c h a n g e  board o f  t h r e e  FCC and two S t a t e  
commissioners which,  among o t h e r  d u t i e s ,  w i l l :  r ev iew exchange a r e a  
boundary d i s p u t e s ;  e s t a b l i s h  t h e  formula f o r  and d i s t r i b u t e  t h e  revenues  
o f  t h e  N a t i o n a l  Telecommunications Fund; modify t h e  p r e s e n t  procedure  used 
t o  d i s t r i b u t e  i n t e r - c a r r i e r  r evenues  i n  p r e p a r a t i o n  f o r  t h e  new a c c e s s  
c h a r g e  sys tem;  d e t e r m i n e  long d i s t a n c e  j o i n t  and common c o s t s ;  and a d v i s e  
t h e  FCC on e q u a l  exchange a c c e s s .  

--Contains p r o v i s i o n s  f o r  t h e  main tenance  o f  t e l ecommunica t ions  s e r v i c e  
f o r  n a t i o n a l  d e f e n s e .  The P r e s i d e n t  h a s  v e t o  power over  any p r o v i s i o n s  i n  
t h i s  b i l l  i n  t imes  o f  emergency o r  f o r  n a t i o n a l  d e f e n s e  purposes .  

--Bars exchange c a r r i e r s  from o f f e r i n g  c a b l e  t e l e v i s i o n  o r  b r o a d c a s t i n g  
s e r v i c e s  i n  t h e i r  own exchange a r e a ,  excep t  i n  r u r a l  a r e a s .  

--Permits c a r r i e r s  t o  meet ,  under FCC g u i d a n c e ,  on m a t t e r s  a f f e c t i n g  network 
main tenance ,  d e s i g n ,  management, c o o r d i n a t i o n ,  and development.  The FCC i s  
t o  e s t a b l i s h  an a l l - c a r r i e r  committee t o  a d v i s e  t h e  Commission on such m a t t e r s .  

--Requires t h e  o t h e r  l a r g e s t  t e l e p h o n e  companies ,  t h a t  i s ,  t h o s e  which s e r v e  
over  two m i l l i o n  cus tomer  a c c e s s  l i n e s ,  t o  p r o v i d e  s e r v i c e s  and f a c i l i t i e s  
t o  a l l  i n f o r m a t i o n  p u b l i s h e r s  i n c l u d i n g  t h e i r  own, on an equa l  and non- 
d i s c r i m i n a t o r y  b a s i s  upon r e q u e s t .  No c r o s s - s u b s i d i z a t i o n  between reve-  
nues from r e g u l a t e d  s e r v i c e s  and i n f o r m a t i o n  s e r v i c e s  i s  p e r m i t t e d . ,  

--Requires FCC t o  p r e s c r i b e  r u l e s  t o  l i m i t  t h e  c o n s o l i d a t i o n  o r  merger  of  
t r a n s m i s s i o n  f a c i l i t i e s  t o  f o s t e r  c o m p e t i t i o n  and promote t h e  d i v e r s i t y  o f  
i n f o r m a t i o n  s o u r c e s .  ( C o n s o l i d a t i o n  o r  mergers  o f  exchange common c a r r i e r s  
which i n d i v i d u a l l y  s e r v e  no t  more than  50,000 customer a c c e s s  l i n e s  w i l l  
b e  exempt .) 

B. Exchange S e r v i c e  and T a r i f f  P r o v i s i o n s  

--Requires n o n d i s c r i m i n a t o r y  i n t e r c o n n e c t i o n  by l o c a l  exchange c a r r i e r s  o f  
any t e r m i n a l  equipment ,  i n s i d e  w i r i n g ,  o r  t r a n s m i s s i o n  s e r v i c e s  o r  f a c i l i -  
t i e s  which meet F e d e r a l  t e c h n i c a l  s t a n d a r d s .  

41 Those s m a l l e r  c a r r i e r s  a r e  s t i l l  s u b j e c t  t o :  t e c h n i c a l  s t a n d a r d s  f o r  
t r a n s ~ i s s i o n  f a c i l i t i e s  and t e r m i n a l  equipment ,  d e f e n s e  p l a n n i n g ,  d i v e r s i t y  o f  
i n f o r m a t i o n  s o u r c e s ,  c o n c e n t r a t i o n  o f  ownership ,  a c c e s s  c h a r g e s ,  payments from 
t h e  Na t iona l  Telecorrununications Fund, and i n t e r e x c h a n g e  s e r v i c e s  and i n t e r c o n -  
n e c t i o n  r e q u i r e m e n t s .  



-Establ ishes  an access  fee  system t o  compensate l o c a l  exchange c a r r i e r s  
fo r  t he  use of t h e i r  system and f a c i l i t i e s  by interexchange c a r r i e r s .  
A system of f ee s  which r e f l e c t  d i r e c t  c o s t s  of  in te rconnec t ion ,  a  po r t i on  
of j o i n t  and common c o s t s  and a  subsidy f a c t o r , a r e  submitted t o  t h e  FCC by 
the  l oca l  exchange c a r r i e r .  The S t a t e  commission w i l l  have a u t h o r i t y  over 
t he  access  charges  of any c a r r i e r  with not more than 100,000 customer ac- 
cess  l i n e s  i n  t h a t  S t a t e .  

-Requires a l l  interexchange c a r r i e r s  t o  con t r ibu t e  t o  a  National Tele- 
c m u n i c a t i o n s  Fund, t o  be paid t o  exchange c a r r i e r s  t o  keep t h e  c o s t s  of 
exchange access  i n  r u r a l  and small exchange a r ea s  t o  wi th in  110 percent of 
t h e  na t iona l  average and t o  ease  t h e  t r a n s i t i o n  t o  t h e  new cos t  a l l o c a t i o n  
system. 

--Freezes present  exchange access  charges sub jec t  t o  Consumer P r i ce  In- 
dex adjustments fo r  a  t r a n s i t i o n  period u n t i l  t h e  new system of  access  
charges goes i n t o  e f f e c t .  

-Gives S t a t e  c o m i s s i o n s  t h e  r e s p o n s i b i l i t y  f o r  e s t a b l i s h i n g ,  wi th in  60 
days of  enactment, t h e  exchange a r ea  boundaries wi th in  t h e i r  S t a t e .  The 
a u t h o r i t y  over a l l  f a c e t s  of telephone s e r v i c e  i n  these  exchange a r ea s  re-  
mains with each S t a t e .  

--Requires l oca l  exchange c a r r i e r s  t o  o f f e r ,  by 1986, exchange access  
t o  a l l  interexchange c a r r i e r s  which i s  equal i n  type ,  q u a l i t y ,  and range 
of support ing func t ions .  The FCC has t he  a u t h o r i t y  t o  postpone t h i s  re-  
quirement f o r  r u r a l  c a r r i e r s  and those with l e s s  modern electromechanical  
switching equipment. 

C. Interexchanee Serv ice  and T a r i f f  Provis ions 

-FCC c l a s s i f i c a t i o n  of a l l  c a r r i e r s  which own interexchange ( long d i s t a n c e )  
t ransmission f a c i l i t i e s  a s  e i t h e r  dominant, common, o r  deregulated c a r r i e r s  
(ATLT would be the  on ly  dominant c a r r i e r  under the  c l a s s i f i c a t i o n  s tandards) .  
The FCC i s  requi red  t o  hold a  hear ing i f  a  c a r r i e r  wishes t o  con te s t  i t s  
c l a s s i f i c a t i o n .  

-FCC con t ro l  over a l l  interexchange t ransmiss ions ,  whether it be i n t e r s t a t e  
o r  i n t r a s t a t e  i n  na tu re ,  a f t e r  a  five-year t r a n s i t i o n  per iod ,  exept fo r  in- 
t r a s t a t e  t o l l  t ransmission of exchange c a r r i e r s  serving no more than 500,000 
customer access  l i n e s .  Control of t he se  t ransmissions of fe red  by t h e  smaller  
c a r r i e r s  w i l l  be under S t a t e  r egu la t i on .  

--FCC power t o  deregula te  a  c a r r i e r  o r  t ransmission s e r v i c e  on ly  a f t e r  i t  
determines t h a t  t h e r e  a r e  a l t e r n a t i v e s  t o  t h a t  c a r r i e r  o r  s e rv i ce  t h a t  pro- 
v ide  comparable q u a l i t y  and geographic range a t  comparable c o s t ,  and t h a t  
those a l t e r n a t i v e s  have s u f f i c i e n t  market power t o  provide e f f e c t i v e  com- 
p e t i t i o n  i n  t h e  absence o f  regula t ion .  

--FCC a u t h o r i t y  t o  r e q u i r e  a l l  c a r r i e r s  t o  in te rconnec t  on nondiscrimina- 
t o ry  terms with any t ransmission f a c i l i t y ,  s e r v i c e ,  o r  terminal  equipment 
upon reasonable  reques t .  



-Every r e g u l a t e d  c a r r i e r  must f u r n i s h  " regu la ted  s e r v i c e s "  upon r e a s o n a b l e  
r e q u e s t  and no t a r i f f s  f o r  a  r e g u l a t e d  s e r v i c e  mag i n c l u d e  any c o s t s  asso- 
c i a t e d  w i t h  t h e  p r o v i s i o n  of any o t h e r  s e r v i c e  o r  product .  No t a r i f f  may 
become e f f e c t i v e  u n t i l  t h e  c a r r i e r  proves t h a t  i t  i s  j u s t ,  r e a s o n a b l e ,  and 
nond i sc r imina to ry .  

-Tar i f f  fo rmula t ion  of  r e g u l a t e d  s e r v i c e s  i s  l i m i t e d  t o  i n c l u d e  o n l y  c o s t s  
a s s o c i a t e d  wi th  t h e  p r o v i s i o n  o f  t h a t  s e r v i c e .  F a c i l i t i e s  c o n s t r u c t e d  f o r  
t h e  p r o v i s i o n  of  non- t ransmiss ion s e r v i c e s  a r e  p r o h i b i t e d  from i n c l u s i o n  i n  
t h e  r e g u l a t e d  r a t e  base .  

D. T e l e c o m u n i c a t i o n s  Equipment P r o v i s i o n s  

--All i n s t a l l e d  t e r m i n a l  equipment and i n s i d e  wi r ing  must remain under regu- 
l a t i o n  u n t i l  f u l l y  d e p r e c i a t e d .  T h e r e a f t e r  i n s i d e  w i r i n g  may be  o f f e r e d  on 
an unregu la ted  b a s i s ,  whi le  t h e  l o c a l  c a r r i e r  c o n t i n u e s  t o  p rov ide  i t  on a  
r e g u l a t e d  b a s i s  f o r  f i v e  y e a r s  o r  longer  a t  t h e  d i s c r e t i o n  o f  t h e  S t a t e  com- 
m i s s i o n e r s .  Customers a l s o  have t h e  o p t i o n  of  purchasing i n s t a l l e d  equip- 
ment on t h e i r  premises  a t  a  p r i c e  determined by t h e  S t a t e  commissioners.  
The S t a t e  commissions a r e  g ran ted  t h e  a u t h o r i t y  t o  a u c t i o n  f u l l y - d e p r e c i a t e d  
o r  r e t u r n e d  i n s t a l l e d  equipment. 

-Deregula t ion of new t e r m i n a l  equipment. The FCC c o n t i n u e s  t o  r e t a i n  
a u t h o r i t y  over  t e c h n i c a l  s t andards .  A f t e r  a  t r a n s i t i o n  pe r iod  o f  two y e a r s  
no exchange o r  common c a r r i e r  may f i l e  a  t a r i f f  t h a t  i n c l u d e s  any c o s t  as-  
s o c i a t e d  wi th  t h e  p r o v i s i o n  of  new t e r m i n a l  equipment. Deregula ted  i n s i d e  
w i r i n g  and t e r m i n a l  equipment must b e  o f f e r e d  on an unbundled b a s i s .  

-Common c a r r i e r s  a f f i l i a t e d  wi th  f a c i l i t i e s  m a n u f a c t u r e r s  must p rocure  
such f a c i l i t i e s  on a  n o n d i s c r i m i n a t o r y  b a s i s  and p rov ide  n e c e s s a r y  informa- 
t i o n  and s p e c i f i c a t i o n s  t o  a l low equa l  c o m p e t i t i o n  by a l l  manufac tu re r s .  

- -P roh ib i t ion  o f  c e n t r a l i z e d  product  e v a l u a t i o n  and procurement by t h e  
d i v e s t e d  l o c a l  o p e r a t i n g  companies u n t i l  a f t e r  January 1, 1993. 

E. P r o v i s i o n s  S p e c i f i c a l l y  P e r t a i n i n g  t o  t h e  AThT Network 

--Modification o f  t h e  1956 Consent Decree 5 1  s o  t h a t  AT&? may e n t e r  unregu- 
l a t e d  marke t s  such a s  d a t a  p rocess ing  a f t e r  t h e  d i v e s t i t u r e  of  i t s  l o c a l  

5 /  This  1956 consen t  d e c r e e  was agreed t o  by AThT a s  a  c o n d i t i o n  of  s e t t l e -  
ment o f  a 1949 a n t i t r u s t  s u i t  brought  by  t h e  J u s t i c e  Department a g a i n s t  ATCT and 
i t s  manufactur ing a f f i l i a t e ,  Western E l e c t r i c  Company, Inc .  (Uni ted  S t a t e s  v. 
Western E l e c t r i c  Company, I n c . ,  and American Telephone and Telegraph Company, 
C i v i l  a c t i o n  no. 17-49 (D.N.J.)) f i l e d  January  14,  1949. The J u s t i c e  Department 
was seek ing  t h e  d i v e s t i t u r e  o f  AThT's manufactur ing a m ,  Western E l e c t r i c  Com- 
pany, Inc. ,  on t h e  b a s i s  t h a t  t h e  d e f e n d a n t s  had monopolized and conspired t o  
r e s t r a i n  t r a d e  and commerce i n  t h e  t e l ephone  equipment and t e l ephone  s u p p l i e s  
market .  Among t h e  p r o v i s i o n s  agreed t o  i n  t h e  consen t  d e c r e e  was a  r e s t r i c t i o n  
t h a t  AT&T engage o n l y  i n  t h e  p r o v i s i o n  o f  r e g u l a t e d  c o m u n i c a t i o n s  s e r v i c e s .  



exchange f u n c t i o n s .  AThT must a l s o  form a  s e p a r a t e  " c a r r i e r  subs id ia ry"  
f o r  t h e  p r o v i s i o n  o f  a l l  r e g u l a t e d  s e r v i c e s ,  and bo th  t h e  remaining AThT 
network and i t s  c a r r i e r  s u b s i d i a r y  a r e  s u b j e c t  t o  a d d i t i o n a l  behav iora l  
requirements  ( s e e  p. 10,  11 f o r  more d e t a i l )  .. 
--Expansion of t h e  range of b u s i n e s s  a c t i v i t i e s  of t h e  AThT d i v e s t e d  l o c a l  
o p e r a t i n g  companies and requ i red  p o s t - d i v e s t i t u r e  a s s e t  v a l u a t i o n  and deb t  
d i s t r i b u t i o n  ( s e e  p. 12,  13 f o r  more d e t a i l ) .  

--Establishment o f  a  f ive-year  t r a n s i t i o n a l  j o i n t  board o f  two FCC and 
t h r e e  S t a t e  commissioners which w i l l  e v a l u a t e  t h e  t r a n s f e r  of a s s e t s  from 
r e g u l a t e d  t o  unregu la ted  a c t i v i t i e s .  When e v a l u a t i n g  any t r a n s f e r r e d  as- 
s e t ,  t h e  board i s  d i r e c t e d  t o  choose t h e  g r e a t e r  o f  f a i r  market v a l u e  o r  
book va lue .  I n  t h e  c a s e  o f  any exchange c a r r i e r  s e r v i n g  l e s s  than  500,000 
customer a c c e s s  l i n e s ,  t h e  board may d e l e g a t e  i t s  a u t h o r i t y  t o  S t a t e  com- 
m i s s i o n e r s .  The FCC has  t h e  power t o  review t h e  b o a r d ' s  d e c i s i o n s  i f  they  
appear t o  be a r b i t r a r y  o r  c a p r i c i o u s  i n  n a t u r e .  

-Reorganization o f  t h e  d i v e s t e d  l o c a l  o p e r a t i n g  companies i n t o  a  minimum 
of a t  l e a s t  seven r e g i o n a l  o p e r a t i n g  companies. (Th is  i s  c o n s i s t e n t  wi th  
a  t e n t a t i v e  "planning model" f o r  d i v e s t i t u r e  announced by AT&T on Febru- 
a r y  19, 1982, which would group t h e  d i v e s t e d  l o c a l  o p e r a t i n g  companies i n t o  
seven independent r e g i o n a l  c o r p o r a t i o n s . )  

--Implementation of t h e  FCC's "Computer 11" d e c i s i o n  6 /  which r e q u i r e s  AT&T 
t o  form a  s e p a r a t e  s u b s i d i a r y  t o  o f f e r  unregu la ted  se ' iv ices ,  " a t  l e a s t  un- 
t i l  t h e  c a r r i e r  s u b s i d i a r y  f o r  in ter-exchange t r a n s m i s s i o n  s e r v i c e s  i s  e s t a b -  
l i s h e d  .I1 

F. Other P r o v i s i o n s  

-Labor p r o t e c t i o n  p r o v i s i o n s  a r e  provided which s e c u r e  employee r i g h t s  and 
b e n e f i t s  f o r  a l l  employers who may be  r e q u i r e d  t o  e s t a b l i s h  a  s e p a r a t e  en- 
t i t y  a s  a  r e s u l t  o f  t h e  r e v i s i o n  of t h e  Communications Act common c a r r i e r  
p r o v i s i o n s  o r  a s  a  r e s u l t  o f  t h e  s e t t l e m e n t  o f  t h e  AThT-Justice Department 
a n t i t r u s t  s u i t .  The FCC i s  a l s o  r e q u i r e d  t o  e s t a b l i s h  r u l e s  t o  p r o t e c t  t h e  
p r ivacy  o f  b u s i n e s s - r e l a t e d  c o n v e r s a t i o n s  between c a r r i e r  employees and 
customers.  

-The FCC i s  a u t h o r i z e d  t o  provide pub l ic  p a r t i c i p a t i o n  funding t o  permit  
i n t e r e s t e d  p a r t i e s  t o  b r i n g  s u i t s  t o  e n f o r c e  c e r t a i n  p r o v i s i o n s  o f  t h e  Act. 
The FCC, in te rexchange  j o i n t  board ,  and t h e  t r a n s i t i o n a l  j o i n t  board ,  may 
have a c t i o n s  brought a g a i n s t  them f o r  f a i l u r e  t o  perform c e r t a i n  s p e c i f i c  
a c t i o n s .  

61 I n  t h e  Mat te r  o f  Amendment of S e c t i o n  64.702 of t h e  Commission's Rules 
and ~ ~ f g u l a t i o n s .  72, FCC 2d 358 (1979) t e n t a t i v e  d e c i s i o n .  77', FCC 2d 384 
(1980) f i n a l  d e c i s i o n .  Modified on r e c o n s i d e r a t i o n .  84. FCC 2d 50 (1980).  Av- 
pealed sub.  nom. Computer Communications I n d u s t r i e s  A s s o c i a t i o n  v .  FCC no. 80- 
1471. D.C. C i r c u i t  Court of Appeals. 



-The FCC i s  r e q u i r e d  t o  e n t e r  i n t o  a  c o n t r a c t  wi th  a n  o u t s i d e  p a r t y  unaf- 
f i l i a t e d  w i t h  any common c a r r i e r  t o  d e s i g n  a  new Uniform System of Accounts 
f o r  t h e  i n d u s t r y  and such a  system must be  p r e s c r i b e d  by t h e  FCC n o t  l a t e r  
than  January  1, 1985.  his account ing s y s t e q  which h a s  been under FCC re-  
view s i n c e  1968, i s  t h e  one which t h e  FCC uses  t o  review t h e  o p e r a t i o n s  o f  
t h e  r e g u l a t e d  c a r r i e r s  under i t s  j u r i s d i c t i o n . )  

--The FCC's c e l l u l a r  mobi le  r a d i o  (mobi le  t e l e p h o n e )  d e c i s i o n  7 /  i s  modif ied  
t o  r e q u i r e  t h a t  a l l  a p p l i c a n t s  f o r  t h e  p r o v i s i o n  o f  such s e r v i F e  compete 
on an equa l  b a s i s .  (An A p r i l  1981 d e c i s i o n  by t h e  FCC s e t  a s i d e  h a l f  t h e  
f r e q u e n c i e s  f o r  t h e  p r o v i s i o n  o f  such s e r v i c e  f o r  t h e  t e l ephone  company 
s e r v i n g  t h a t  a r e a ,  l e a v i n g  t h e  o t h e r  h a l f  open t o  competing f i rms .  F i n a l  
o r d e r s  i s s u e d  by t h e  FCC i n  February 1982 keep t h e  s e t - a s i d e  p r e f e r e n c e  
f o r  l o c a l  t e l ephone  companies f o r  two y e a r s . )  

The above p r o v i s i o n s ,  according t o  t h e  subcommittee,  a r e  des igned t o  fonnu- 

l a t e  a  new n a t i o n a l  telecommunications p o l i c y  which no t  o n l y  i n c o r p o r a t e s  t h e  

r e s t r u c t u r i n g  o f  t h e  B e l l  System, t h e  e n t r a n c e  o f  c o m p e t i t i o n ,  and t h e  impact 

of  r a p i d l y  changing t e c h n o l o g i c a l  advances,  but  accompl ishes  t h i s  i n  a  framework 

which g u a r a n t e e s  t h e  a v a i l a b i l i t y  o f  r e l i a b l e ,  e f f i c i e n t ,  d i v e r s e  teleconnnunica- 

t i o n s  s e r v i c e s  a t  r e a s o n a b l e  r a t e s .  

7 /  I n q u i r y  i n t o  t h e  Use of  C e r t a i n  Frequency Bands f o r  C e l l u l a r  Communica- 
tions-systems; and Amendment o f  Rules  R e l a t i v e  t o  C e l l u l a r  Communications Systems. 
Federa l  R e g i s t e r ,  v .  46, p. 27655 (May 21, 1981). 



111. MAJOR PROVISIONS WHICH MODIFY THE TERMS OF THE PROPOSED AMERICAN TELE- 
PHONE AND TELEGRAPH COMPANY-JUSTICE DEPARTMENT SETTLEMENT 

Although H.R. 5158 i n c o r p o r a t e s  many o f  t h e  c$anges provided f o r  i n  t h e  

proposed a n t i t r u s t  s e t t l e m e n t ,  r e f l e c t i n g  t h e  r e a l i t y  o f  a  r e s t r u c t u r e d  B e l l  

System, t h e  l e g i s l a t i o n  a l s o  seeks  t o  modify s e l e c t e d  s e t t l e m e n t  t enns  i n  an 

a t tempt  t o  a l l e v i a t e  concerns  over  i t s  p o t e n t i a l  n e g a t i v e  e f f e c t s  on both  t h e  

i n d u s t r y ' s  s u p p l i e r s  and use rs .  Subcommittee members f e e l  t h a t  t h e  s e t t l e m e n t ' s  

p r o v i s i o n s  f a i l  t o  a d d r e s s  some major i s s u e s  surrounding i t s  enactment and t h a t  

t h e  p r o v i s i o n s  conta ined i n  H.R. 5158 which modify i t s  t e n n s  a r e  necessa ry  f o r  

t h e  fo rmula t ion  of a  sound and v i a b l e  telecommunications i n d u s t r y .  

Some of  t h e  d e f i c i e n c i e s  which t h e  subcommittee f e e l s  a r e  conta ined i n  t h e  

s e t t l e m e n t  but which t h e i r  l e g i s l a t i o n  addresses  i n c l u d e :  t h e  p reven t ion  o f  

ATbT's p o t e n t i a l  a b i l i t y  t o  use i t s  dominant p o s i t i o n  i n  t h e  long l i n e s  t r a n s -  

miss ion  market t o  c ross - subs id ize  products  and s e r v i c e s  and i n h i b i t  compet i t ive  

access  and in format ion  f low;  t h e  p r o t e c t i o n  o f  t h e  f i n a n c i a l  h e a l t h  and v i a b i l -  

i t y  of t h e  l o c a l  exchange network; and t h e  min imiza t ion  o f  p o s s i b l e  h igh in- 

c r e a s e s  i n  l o c a l  t e lephone  r a t e s ,  p a r t i c u l a r l y  i n  r u r a l  and smal l  exchange a r e a s .  

H.R. 5158 proposes  t o  a d d r e s s  t h e  above i s s u e s  by,  among o t h e r  p r o v i s i o n s ,  

imposing f u r t h e r  s t r u c t u r a l  and b e h a v i o r a l  r equ i rements  on AT&T, a s s u r i n g  e q u i t -  

a b l e  a s s e t  v a l u a t i o n  and deb t  a l l o c a t i o n ,  expanding t h e  range o f  a c t i v i t i e s  o f  

t h e  d i v e s t e d  l o c a l  o p e r a t i n g  companies, and p rov id ing  f o r  a d d i t i o n a l  t r a n s i t i o n a l  

and subs idy  mechanisms t o  h e l p  e a s e  t h e  p o s s i b l e  n e g a t i v e  impact o f  t h e  d i v e s t i -  

t u r e  on l o c a l  t e lephone  r a t e s .  Some o f  t h e  more s i g n i f i c a n t  p r o v i s i o n s  i n  

H.R. 5158 which modify t h e  a n t i t r u s t  s e t t l e m e n t ' s  terms and according t o  sub- 

committee members address  some of  t h e  d e f i c i e n c i e s  i n  t h e  s e t t l e m e n t ' s  imple- 

menta t ion  f o l l o w  below. 



A. P r o v i s i o n s  which Impose S t r u c t u r a l  and Behaviora l  Requirements on ATCT 

A f u r t h e r  r e s t r u c t u r i n g  of  t h e  ATbT network i s  r e q u i r e d  through t h e  fonna- 

t i o n  o f  a  s e p a r a t e  " c a r r i e r  s u b s i d i a r y "  f o r  t h e  p r 6 v i s i o n  o f  long d i s t a n c e  

t r a n s m i s s i o n  s e r v i c e s .  Th i s  s u b s i d i a r y  would be s e p a r a t e d  from t h e  remaining 

ATbT network by r e q u i r i n g  t h a t :  

-Not more than  50 p e r c e n t  o f  t h e  s u b s i d i a r y ' s  board of  d i r e c t o r s  may b e  
employees, o f f i c e r s ,  o r  d i r e c t o r s  o f  ATCT. 

--Transactions between t h e  s u b s i d i a r y  and t h e  remaining ATCT network must 
be  conducted on an "arms l e n g t h  b a s i s . "  Such t r a n s a c t i o n s  must b e  r e p o r t e d  
t o  t h e  FCC i n  advance and made a v a i l a b l e  t o  t h e  p u b l i c .  

--Domestic j o i n t  v e n t u r e s ,  shared employees, o r  f i n a n c i a l  s t r u c t u r e s ,  o r  
common ownership of  p r o p e r t y  by ATbT and t h e  s u b s i d i a r y  a r e  p r o h i b i t e d .  
( J o i n t  v e n t u r e s  a r e  pe rmi t t ed  i f  r e l a t e d  t o  i n t e r n a t i o n a l  o p e r a t i o n s . )  

--Marketing, s a l e s ,  a d v e r t i s i n g ,  accoun t ing ,  h i r i n g ,  and t r a i n i n g  of  per-  
sonne l ,  purchas ing ,  maintenance,  p r e p a r a t i o n  o f  t a r i f f s ,  and o p e r a t i o n s  
r e l a t e d  t o  t r a n s m i s s i o n  s e r v i c e s  must be  conducted s e p a r a t e l y .  ( J o i n t  in -  
s t i t u t i o n a l  a d v e r t i s i n g  i s  p e r m i t t e d ;  t h e  s u b s i d i a r y ,  however, must s h a r e  
t h e  c o s t s  i n  p r o p o r t i o n  t o  t h e i r  annual e a r n i n g s  and such a d v e r t i s i n g  may 
no t  r e l a t e  t o  a  s p e c i f i c  s e r v i c e . )  

-The c a r r i e r  s u b s i d i a r y  must m a i n t a i n  i t s  own a c c o u n t s ,  r e c o r d s ,  and books 
s e p a r a t e l y  from t h e  remaining ATCT network and accord ing  t o  c r i t e r i a  s e t  by 
t h e  FCC. Such r e c o r d s  s h a l l  be a u d i t e d  a n n u a l l y  by an independent c e r t i -  
f i e d  p u b l i c  accoun tan t  and submit ted  t o  t h e  FCC f o r  p u b l i c  i n s p e c t i o n .  

--The c a r r i e r  s u b s i d i a r y  must f i l e  a l l  r e p o r t s  and s t a t e m e n t s  wi th  t h e  Se- 
c u r i t i e s  and Exchange Commission which any i s s u e r  o f  s e c u r i t i e s  i s  r e q u i r e d  
t o  f i l e .  (A p r o v i s i o n  included i n  t h e  March 22, 1982, s u b s t i t u t e ,  which 
r e q u i r e d  10 p e r c e n t  o u t s i d e  ownership o f  t h e  common c a r r i e r  s u b s i d i a r y  was 
d e l e t e d  d u r i n g  subcommittee markup.) 

-The c a r r i e r  s u b s i d i a r y  must p rocure  equipment on an independent and com- 
p e t i t i v e  b a s i s  and d i s c l o s e  any n e c e s s a r y  t e c h n i c a l  r equ i rements  so  t h a t  
a l l  p roduc t s  and s e r v i c e s  may f u n c t i o n  e q u a l l y  when i n t e r c o n n e c t e d .  

-The FCC i s  g r a n t e d  b l a n k e t  a u t h o r i t y  t o  t a k e  any a c t i o n s  n e c e s s a r y  t o  
p reven t  a n t i c o m p e t i t i v e  p r a c t i c e s  between t h e  c a r r i e r  s u b s i d i a r y  and t h e  
remaining ATCT network and t o  a s s u r e  t h a t  no o t h e r  c o s t s  b u t  t h o s e  asso- 
c i a t e d  wi th  t h e  a c t i v i t i e s  of  t h e  c a r r i e r  s u b s i d i a r y  a r e  charged u s e r s  of  
t h a t  s e r v i c e .  

I n  a d d i t i o n  t o  t h e  above s t r u c t u r a l  and r e p o r t i n g  requ i rements  t h e  follow- 

i n g  b e h a v i o r a l  l i m i t a t i o n s  a r e  a l s o  imposed on t h e  ATCT network: 



-ATLT i s  l i m i t e d  t o  o f f e r i n g  t ransmiss ion  f a c i l i t i e s  and s e r v i c e s  through 
i t s  c a r r i e r  s u b s i d i a r y  and t h e n  on ly  on a  r e g u l a t e d  b a s i s .  ATLT cannot 
c o n s t r u c t ,  own, o r  o p e r a t e  d u p l i c a t e ,  unregu la ted  t r a n s m i s s i o n  f a c i l i t i e s  
u n t i l  t h e r e  i s  e f f e c t i v e  compet i t ion i n  t h e  long d i s t a n c e  t ransmiss ion  mar- 
k e t .  

-AT&T must f i l e  wi th  t h e  FCC t e c h n i c a l  and o t h e r  necessa ry  in format ion  
f o r  connec t ion  w i t h ,  o r  use  o f ,  i t s  long d i s t a n c e  ( in te rexchange)  network. 
Al l  such in format ion  must be d i s c l o s e d  t o  t h e  p u b l i c  a t  t h e  same t ime and 
on equa l  terms a s  t o  t h e  c a r r i e r  s u b s i d i a r y .  

--ATLT i s  r e s t r i c t e d  t o  providing o n l y  l i m i t e d  d i r e c t o r i e s  and d i r e c t o r y  
a s s i s t a n c e ,  t ime ,  weather ,  and audio  in format ion  s e r v i c e s  over i t s  own 
t r a n s m i s s i o n  f a c i l i t i e s .  Although ATLT may prov ide  in format ion  s e r v i c e s  
bu t  n o t  v i a  i t s  own t ransmiss ion  f a c i l i t i e s ,  i t  i s  t o t a l l y  p r o h i b i t e d  from 
providing i n t r u s i o n  and f i r e  alarm s e r v i c e s .  

--ATLT i s  a l s o  p r o h i b i t e d  from bypass ing t h e  l o c a l  exchange network when 
providing in te rexchange  s e r v i c e s  u n t i l  1988, w i t h  a  p o s s i b l e  two-year ex- 
t e n s i o n  a t  t h e  d i s c r e t i o n  o f  t h e  FCC. 

-AT&T i s  r e q u i r e d  t o  l i c e n s e  on a  non-exclusive b a s i s  a l l  p a t e n t s  f o r  
p roduc t s  manufactured i n  t h e  United S t a t e s  u n t i l  January 1, 1985, and d i s -  
t r i b u t e  a  pe rcen tage  of t h e  r o y a l t i e s  t o  t h e  d i v e s t e d  l o c a l  o p e r a t i n g  com- 
panies .  

These s t r u c t u r a l  and behav iora l  requirements  were developed,  according t o  

subconrmittee s t a t e m e n t s ,  because  of AT&T's unique p o s i t i o n  as t h e  dominant car-  

r i e r  i n  t h e  domestic long d i s t a n c e ,  o r  in te rexchange  t r a n s m i s s i o n  market .  Al- 

though t h e r e  i s  some c o m p e t i t i v e  e n t r y  i n  t h e  market from such companies a s  

MCI Communications Corporat ion and Southern P a c i f i c  Communications, ATLT cur-  

r e n t l y  c o n t r o l s  over  80 p e r c e n t  o f  t h e  domest ic  long d i s t a n c e  market share .  

This market dominance, subcommittee members c l a i m ,  n o t  o n l y  p rov ides  ATLT w i t h  

t h e  a b i l i t y  t o  use  revenues  from i t s  r e g u l a t e d  long d i s t a n c e  s e r v i c e s  t o  c ross -  

s u b s i d i z e  i t s  u n r e g u l a t e d ,  c o m p e t i t i v e  a c t i v i t i e s ,  b u t  a l s o  enab les  it t o  use  

i t s  dominant market p o s i t i o n  t o  i n h i b i t  long d i s t a n c e  c o m p e t i t i v e  a c c e s s ,  equip- 

ment procurement,  and in format ion  flow. Addi t iona l  r e s t r i c t i o n s  a g a i n s t  ATLT's 

o p e r a t i o n  and ownership of unregu la ted  t r a n s m i s s i o n  f a c i l i t i e s  a r e  proposed t o  

a s s u r e  t h a t  i t  w i l l  no t  n e g l e c t  t h e  r e g u l a t e d  t r a n s m i s s i o n  f a c i l i t y  which could 



r e s u l t  i n  t h e  d e t e r i o r a t i o n  o f  t h e  r e g u l a t e d  network on which most u s e r s  a r e  

dependent .  

P r o v i s i o n s  i n  H.R. 5158 a r e  w r i t t e n  such t h a t s m o s t  o f  t h e  s t r u c t u r a l  and 

b e h a v i o r a l  r equ i rements  would be  phased o u t  once AT&T's dominance i n  t h e  long 

d i s t a n c e  t r a n s m i s s i o n  market  no longer  e x i s t s .  81 An amendment in t roduced  dur-  - 
ing  markup and approved by t h e  subcommittee r e q u i r e s  t h e  FCC t o  r e p o r t  t o  Con- 

g r e s s  on a  three-year  b a s i s  t o  e v a l u a t e  t h e  n e c e s s i t y  f o r  t h e  f u r t h e r  con t inu-  

a t i o n  of  t h e s e  s t r u c t u r e s  and b e h a v i o r a l  requirements .  

B. P r o v i s i o n s  which Address t h e  F i n a n c i a l  Hea l th  and 
V i a b i l i t y  o f  t h e  Dives ted Local  Opera t ing  Companies 

P r o v i s i o n s  which a r e  des igned t o  s t r e n g t h e n  t h e  f i n a n c i a l  h e a l t h  and v i a -  

b i l i t y  of  t h e  l o c a l  o p e r a t i n g  companies through t h e  m o d i f i c a t i o n  o f  t h e  s e t t l e -  

m e n t ' s  terms o f  d i v e s t i t u r e  and t h e  expansion o f  b u s i n e s s  a c t i v i t i e s  a r e  incor -  

pora ted  i n t o  H. R. 5158. Such p r o v i s i o n s  con ta ined  i n  t h e  subconrmittee' s l e g i s -  

l a t i o n  i n c l u d e :  

-Post d i v e s t i t u r e  a s s e t  v a l u a t i o n  and d e b t  d i s t r i b u t i o n .  The v a l u a t i o n  
would e n t a i l  a m u l t i - s t e p  p r o c e s s  by which bo th  AT&T and t h e  d i v e s t e d  
l o c a l  o p e r a t i n g  companies would make s e p a r a t e  p r e s e n t a t i o n s  t o  a  t r a n s i -  
t i o n a l  j o i n t  board r e g a r d i n g  t h e  v a l u e  o f  a s s e t s  and d e b t  a l l o c a t i o n .  The 
j o i n t  board would then  make a  recommendation t o  t h e  J u s t i c e  Department, 
which i n  t u r n  would make t h e  f i n a l  d e c i s i o n  on such v a l u a t i o n .  

-The r e t e n t i o n  by t h e  d i v e s t e d  l o c a l  o p e r a t i n g  companies of  t h e  r i g h t  t o  
o p e r a t e  pay t e l e p h o n e s  and p u b l i s h  yel low pages d i r e c t o r i e s .  ?/ 

8/  According t o  p r o v i s i o n s  i n  H.R. 5158, s t r u c t u r a l  r e s t r i c t i o n s  o n l y  ap- 
p l i c a F l e  t o  AThT would be phased o u t  once AT&T no longer  owns a  m a j o r i t y  o f  t h e  
long d i s t a n c e  t r a n s m i s s i o n  f a c i l i t i e s  nation-wide o r  once adequate  a l t e r n a t i v e  
long d i s t a n c e  t r a n s m i s s i o n  f a c i l i t i e s  e x i s t  n a t i o n a l l y  from u n a f f i l i a t e d  ca r -  
r i e r s .  

91 According t o  t h e  J u s t i c e  Department 's  c o m p e t i t i v e  impact s t a t ement  
which-appeared i n  t h e  February  17,  1982, F e d e r a l  R e g i s t e r ,  v .  47 ,  no. 32, p. 7169- 
7184, a l though  no t  e x p l i c i t l y  s t a t e d  i n  t h e  s e t t l e m e n t ,  t h e  p r o v i s i o n  o f  pay 
t e l ephone  s e r v i c e  would remain wi th  t h e  l o c a l  o p e r a t i n g  companies. 



-The r e t e n t i o n  by the  d ives ted  l oca l  operat ing companies of a l l  i n s t a l l e d  
terminal  equipment and t h e  revenue der ived from i t ,  u n t i l  f u l l y  deprec ia ted  
o r  by January 1, 1990, whichever occurs  f i r s t .  

--The r i g h t  of t h e  d ives ted  l o c a l  opera t ing  companies t o  s e l l ,  but  not manu- 
f a c t u r e ,  new te rmina l  equipment through a  s epa ra t e  subs id i a ry  f i v e  years  
a f t e r  d i v e s t i t u r e .  

The subcommittee's concern over the  proposed s e t t l e m e n t ' s  poss ib le  nega t ive  

impact on t h e  v i a b i l i t y  of t h e  d ives ted  l o c a l  opera t ing  companies prompted t h e  

i nc lu s ion  of t he  above provis ions.  Concern over t he  va lua t ion  of a s s e t s  and 

d i s t r i b u t i o n  of debt  during t h e  d i v e s t i t u r e  process ,  decrease  of  t h e  l o c a l  ex- 

change revenue base and poss ib l e  by-pass of t he  l o c a l  exchange network a r e  ad- 

dressed.  Post d i v e s t i t u r e  a s s e t  va lua t ion  and debt  d i s t r i b u t i o n  i s  proposed t o  

ensure t h a t  the  l o c a l  exchange companies' i n t e r e s t s  w i l l  be protected and t h a t  

f a i r  compensation f o r  t r ans fe r r ed  a s s e t s  and d i s t r i b u t i o n  of debt  betweeq AT&T 

and the d ives ted  companies w i  11 occur.  

The subcommittee's concern over the  l o c a l  opera t ing  companies' dec l in ing  

revenue base due t o  t h e i r  confinement t o  on ly  regula ted  l o c a l  exchange func t ions  

and access ,  has  prompted the  incorpora t ion  of p rovis ions  i n t o  H.R. 5158 which 

expand t h e  l o c a l  exchange companies' s e rv i ce s  t o  include yellow pages d i r e c t o r -  

i e s ,  pay te lephones,  embedded terminal  equipment and even tua l ly  t he  s a l e  of new 

terminal  equipment. A previously mentioned provis ion  ( s e e  p. 11) which pro- 

h i b i t s  t he  AT&T network from by-passing the  l o c a l  exchange network was included 

t o  ensure t h a t  ATdT would not  "cream skim" t h e  more l u c r a t i v e ,  high-volume use r s  

from the  l oca l  exchange network, leaving the  l o c a l  opera t ing  companies with t h e  

l e s s  p r o f i t a b l e ,  low-volume users .  The above provis ions  have been proposed by 

the  subcommittee t o  enhance the  f i n a n c i a l  h e a l t h  and v i a b i l i t y  of  t he  d ives ted  

l oca l  opera t ing  companies with t h e  expec ta t ion  t h a t  t h i s  w i l l  have a  p o s i t i v e  

impact on both t he  q u a l i t y  of s e r v i c e  of fe red  and the  s t a b i l i t y  of r a t e s  charged. 



I n  a d d i t i o n  t o  t h e  p r e v i o u s l y  mentioned p r o v i s i o n s  which were des igned t o  

enhance l o c a l  o p e r a t i n g  company v i a b i l i t y ,  t h e r e f o r e  i n d i r e c t l y  a f f e c t i n g  l o c a l  

t e l ephone  r a t e s ,  H.R. 5158 a l s o  c o n t a i n s  t h e  fo l lowing  a d d i t i o n a l  p r o v i s i o n s  

which s p e c i f i c a l l y  a d d r e s s  t h e  impact on l o c a l  r a t e  s t r u c t u r e s .  

- A l l  i n t e rexchange  ( long  d i s t a n c e )  c a r r i e r s  a r e  r e q u i r e d  t o  c o n t r i b u t e  t o  
a  Nat ional  Telecommunications Fund. These revenues  w i l l  be used t o  h e l p  
s u b s i d i z e  t h e  c o s t  o f  l o c a l  t e l ephone  s e r v i c e  o f  smal l  and r u r a l  c a r r i e r s  
t o  keep t h e i r  c o s t s  w i t h i n  110 p e r c e n t  o f  t h e  n a t i o n a l  average.  

- - I n s t a l l e d  t e r m i n a l  equipment and i n s i d e  wi r ing  provided by t h e  l o c a l  
o p e r a t i n g  company w i l l  be  g r a d u a l l y  removed from t h e  l o c a l  r a t e  base .  

--Present exchange a c c e s s  charge  agreements a r e  f rozen  except  f o r  i n f l a t i o n  
ad jus tment ,  f o r  a  th ree -year  i n t e r i m  per iod  u n t i l  newly des igned a c c e s s  
charges  go i n t o  e f f e c t .  

-For two y e a r s  a f t e r  d i v e s t i t u r e  r o y a l t i e s  d e r i v e d  from t h e  r e q u i r e d  li- 
cens ing  of  p a t e n t s  by AT&T must be  r e t u r n e d  t o  t h e  d i v e s t e d  l o c a l  o p e r a t i n g  
companies based on t h e  p r o p o r t i o n  of monopoly revenues  used i n  t h e i r  devel-  
opment. 

The subcommittee 's  g o a l  i n  i n c l u d i n g  t h e  above p r o v i s i o n s  i s  t o  minimize 

t h e  p o s s i b l e  n e g a t i v e  impact t h a t  t h e  d i v e s t i t u r e  and t h e  t r a n s i t i o n  t o  a  more 

r e s t r i c t i v e  r a t e  base  could  have on l o c a l  t e l ephone  r a t e s .  Although t h e r e  a r e  

numerous u n c o n t r o l l a b l e  fac tors-such a s  i n f l a t i o n - - a f f e c t i n g  t h e  l e v e l  o f  l o c a l  

t e l ephone  c h a r g e s ,  t h e  subcommittee has  t r i e d  t o  i n c o r p o r a t e  mechanisms t o  e a s e  

t h e  t r a n s i t i o n  t o  a  newly formulated r a t e  base .  Among such p r o v i s i o n s  i s  t h e  

development of  a  Na t iona l  Telecommunications Fund t o  a s s u r e  a f f o r d a b l e  u n i v e r s a l  

t e l ephone  s e r v i c e  i n  r u r a l  and smal l  exchange a r e a s .  S ince  t e l ephone  r a t e  s t r u c -  

t u r e s  a r e  p r e s e n t l y  formulated so  a s  t o  h e l p  s u b s i d i z e  s e r v i c e  i n  h igh  c o s t  

r u r a l  and smal l  exchange a r e a s ,  t h e  subcommittee f e e l s  t h a t  t h e  Na t iona l  Tele- 

communications Fund i s  n e c e s s a r y  t o  p reven t  any sudden d ramat ic  r a t e  i n c r e a s e s  

which could  remove t e l ephone  s e r v i c e  from t h e  r e a c h  o f  cus tomers  i n  h igh c o s t  

a r e a s .  



The gradual  removal of i n s t a l l e d  terminal  equipment and i n s i d e  wiring from 

the  l o c a l  r a t e  base w i l l  h e lp  t o  minimize any sudden lo s se s  from t h e  l oca l  r a t e  

s t r u c t u r e  as  w i l l  the  maintenance for  a three-year period of p resen t  exchange 

access  charge l e v e l s .  The d i s t r i b u t i o n  of r o y a l t i e s  f o r  l i censed  pa t en t s  fo r  

a two-year period a f t e r  d i v e s t i t u r e  was developed t o  ensure t h a t  r a t epaye r s  

de r ive  t h e  b e n e f i t s  from t h e  research  which was supported through monopoly 

telephone r a t e s .  



I V .  CONTROVERSIES SURROUNDING THE LEGISLATION 

Although t h e  need t o  r e v i s e  t h e  1934 Communications Act and s e t  t h e  frame- 

work f o r  a  new n a t i o n a l  telecormnunications p o l i c y  i n c o r p o r a t i n g  t e c h n o l o g i c a l  

change and t h e  e n t r a n c e  o f  compet i t ion  i s  no t  d i s p u t e d ,  t h e  manner i n  which t h i s  

should be accomplished h a s  been a  s u b j e c t  of s i g n i f i c a n t  con t roversy .  The con- 

t r o v e r s i e s  p r e s e n t l y  surrounding such a  r e v i s i o n  focus on two major i s s u e s :  

1 )  t h e  scope and e x t e n t  o f  t h e  l e g i s l a t i o n  needed a t  t h i s  t ime; and 2)  t h e  

n e c e s s i t y  f o r ,  and t h e  c o n t e n t  o f ,  s p e c i f i c  s t r u c t u r a l  and behav iora l  p r o v i s i o n s  

and t h e i r  impact on t h e  s u p p l i e r s  and u s e r s  i n  t h e  i n d u s t r y .  

A. The Scope and Exten t  of t h e  L e g i s l a t i o n  

I n  t h e  p a s t  t h e r e  h a s  been l i t t l e  disagreement over t h e  need f o r  Congress 

t o  develop some form of comprehensive l e g i s l a t i o n  t o  r e v i s e  t h e  outdated 1934 

Comunica t ions  Act. The r e c e n t l y  announced proposed s e t t l e m e n t  o f  t h e  AT&T/- 

J u s t i c e  Department a n t i t r u s t  s u i t ,  however, h a s  brought i n t o  q u e s t i o n  t h e  pres-  

e n t  n e c e s s i t y  f o r  t h e  enactment o f  a  major  l e g i s l a t i v e  i n i t i a t i v e .  Due t o  t h e  

s e t t l e m e n t ' s  r e q u i r e d  major r e s t r u c t u r i n g  of t h e  B e l l  System and i t s  p o t e n t i a l  

impact on t h e  teleconrmunications i n d u s t r y ' s  s t r u c t u r e ,  some seem t o  q u e s t i o n  

t h e  d e s i r a b i l i t y  of t h e  enactment of a  major l e g i s l a t i v e  proposal  a t  t h i s  t i m e ,  

whi le  o t h e r s  f e e l  t h a t  such a  r e s t r u c t u r i n g  makes t h e  enactment o f  an immediate 

l e g i s l a t i v e  v e h i c l e  more impera t ive .  

1. Proponents f o r  t h e  Enactment of a  Major L e g i s l a t i v e  I n i t i a t i v e  

The Communications Subcommittee a s  w e l l  a s  v a r i o u s  S t a t e  r e g u l a t o r y  o f f i -  

c i a l s ,  consumer groups ,  and numerous computer, i n f o r m a t i o n ,  and equipment com- 

p a n i e s ,  f e e l  t h a t  t h e  proposed s e t t l e m e n t  does  no t  pre-empt t h e  need f o r  l e g i s -  

l a t i o n  and t o  t h e  c o n t r a r y  makes i t  impera t ive  t h a t  Congress e n a c t  comprehen- 

s i v e  l e g i s l a t i o n  t o  address  t h e  many i s s u e s  f a c i n g  telecormnunications law 



reform. According t o  subconrmittee members i t  i s  t h e  r o l e  o f  Congress t o  r e v i s e  

t h e  ou tda ted  Communications Act o f  1934 and s e t  t h e  founda t ion  f o r  a new na t ion-  

a l  teleconrmunications p o l i c y  and t h e  s e t t l e m e n t  does  no t  accomplish t h i s  t a sk .  

Subcommittee Chairman Wirth f e e l s  t h a t  t h e  proposed s e t t l e m e n t  does n o t  elirnin- 

a t e  many o f  t h e  i s s u e s  surrounding telecommunications reform and t h a t  t h e  b e s t  

way t o  address  t h e  i s s u e s  surrounding t h e  s e t t l e m e n t ' s  implementation i s  i n  t h e  

c o n t e x t  o f  a new industry-wide telecommunications p o l i c y .  Such i s s u e s  a s  t h e  

impact on l o c a l  r a t e s ,  v i a b i l i t y ,  and f i n a n c i a l  h e a l t h  of t h e  d i v e s t e d  l o c a l  

o p e r a t i n g  companies, t h e  cont inued u n i v e r s a l  a v a i l a b i l i t y  o f  h igh q u a l i t y  t e l e -  

phone s e r v i c e ,  t h e  i n t e g r i t y  o f  t h e  te lephone network, and employee p r o t e c t i o n  

a r e  some of  t h e  i s s u e s  which t h e  s u b c o m i t t e e  f e e l s  t h e  s e t t l e m e n t  does  no t  

address .  

Suppor te r s  of a wide-range l e g i s l a t i v e  i n i t i a t i v e  c l a i m  t h a t  t h e  s e t t l e m e n t  

does  not  s e t  p o l i c y  f o r  a l l  t h e  companies involved i n  t h e  i n d u s t r y  and t h a t  o n l y  

a comprehensive l e g i s l a t i v e  measure encompassing a l l  f a c e t s  o f  t h e  i n d u s t r y  w i l l  

end t h e  u n c e r t a i n t y  and confus ion  surrounding o u t  n a t i o n a l  telecommunications 

po l icy .  

2. Opponents t o  t h e  Enactment o f  a Majar L e g i s l a t i v e  I n i t i a t i v e  

Various opponents t o  t h e  enactment o f  a major  l e g i s l a t i v e  i n i t i a t i v e  have 

expressed t h e  b e l i e f  t h a t  t h e  p r o v i s i o n s  conta ined i n  t h e  AT&T-Justice Depart- 

ment s e t t l e m e n t  w i l l  so  modify t h e  r e l a t i o n s h i p s  between, and t h e  s t r u c t u r e  o f ,  

our domestic telecommunications i n d u s t r y  t h a t  o n l y  l i m i t e d  l e g i s l a t i o n  which i s  

narrow i n  scope should be pursued a t  t h i s  time. Views have been a i r e d  which 

suggest  t h a t  a more a p p r o p r i a t e  course  o f  a c t i o n  f o r  Congress would be t o  per- 

m i t  t h e  s e t t l e m e n t  p rocess  t o  proceed unencumbered u n t i l  t h e  s e t t l e m e n t ' s  pro- 

v i s i o n s  a r e  c l a r i f i e d  and implemented b e f o r e  e n a c t i n g  major l e g i s l a t i o n .  Sup- 

p o r t e r s  o f  such a viewpoint  f e e l  t h a t  congress iona l  a c t i o n  which would a d d r e s s  



s t i l l  undefined s t r u c t u r a l  and behav iora l  r e l a t i o n s h i p s  i n  t h e  teleconnnunica- 

t i o n s  i n d u s t r y  may prove t o  be ill conceived o r  i n a p p r o p r i a t e  s i n c e  much of  t h e  

perceived s t r u c t u r a l  and compet i t ive  problems f a c i n g  our  p resen t  t e l e c m u n i c a -  

t i o n s  i n d u s t r y  may no longer  be r e l e v a n t .  

Will iam G.  McGowan, Chairman of  MCI Communications Corpora t ion ,  one o f  a 

number of compet i to r s  of AThT i n  t h e  long d i s t a n c e  t r a n s m i s s i o n  market ,  i s  one 

o f  t h e  s u p p o r t e r s  o f  t h i s  v iewpoint .  In  a  l e t t e r  s e n t  t o  t h e  House Energy and 

Commerce Committee, he  urged Members n o t  t o  a c t  on l e g i s l a t i o n  which w i l l  modify 

t h e  terms o f  t h e  s e t t l e m e n t  and formulate  a  n a t i o n a l  telecommunications p o l i c y  

u n t i l  t h e  d e t a i l s  o f  t h e  AT&T r e o r g a n i z a t i o n  a r e  c l a r i f i e d ,  and a  thorough under- 

s t a n d i n g  of t h e  changes occur r ing  i n  t h e  i n d u s t r y  i s  a ssured .  Limited l e g i s l a -  

t i o n  i s  needed, however, he s a i d ,  and proposed four  m a t t e r s  f o r  a t t e n t i o n :  

"( 1)--Establish FCC j u r i s d i c t i o n  over a l l  long d i s t a n c e  s e r v i c e s ,  t o  end a  50- 

S t a t e  c razy-qu i l t  t h a t  h a s  thwarted r e g u l a t i o n  and compet i t ion  a l i k e ,  and a f -  

f i rm FCC j u r i s d i c t i o n  over  access  f e e s  and i n t e r c o n n e c t i o n ;  ( 2 )  provide t h e  

FCC with  a  pro-competi t ive mandate which w i l l  p e n n i t  i t  t o  d e r e g u l a t e ,  sub- 

j e c t  t o  a  sound e f f e c t i v e - c o m p e t i t i o n  t e s t ;  ( 3 )  r e q u i r e  t h a t  a l l  exchange c a r -  

r i e r s  provide c o s t - j u s t i f i e d  access  t o  in te rexchange  c a r r i e r s ,  wi thout  d iscr im- 

i n a t i o n ,  f o r  t h e  type and q u a l i t y  o f  i n t e r c o n n e c t i o n  they  r e q u e s t ;  and (4) i f  

Congress de te rmines  t h a t  s u b s i d i e s  a r e  r e q u i r e d  t o  prevent  t h e  l o s s  o f  te lephone 

s e r v i c e  among t h o s e  who cannot  a f f o r d  what i t  r e a l l y  c o s t s ,  e s t a b l i s h  a  govern- 

ment fund t o  provide s u b s i d i e s  t o  t r u l y  needy persons." 

AThT h a s  a l s o  expressed t h e  viewpoint t h a t  Congress d e l a y  pass ing  any major 

l e g i s l a t i o n  u n t i l  t h e  d e t a i l s  o f  t h e  s e t t l e m e n t  have been f i n a l i z e d .  Although 

t h e r e  a r e  many s t r u c t u r a l  and behav iora l  p r o v i s i o n s  which AThT s p e c i f i c a l l y  ob- 

j e c t s  t o ,  t h e y  a l s o  o b j e c t  t o  t h e  l e g i s l a t i o n  on g e n e r a l  t e rms ,  s t a t i n g  t h a t  

t h e r e  should be o n l y  one p lan  t o  reorgan ize  and r e s t r u c t u r e  t h e  i n d u s t r y  and 



t h a t  t he  i n t roduc t ion  of s i g n i f i c a n t  l e g i s l a t i v e  i n i t i a t i v e s  t o  modify t h e  pro- 
-. 

posed s e t t l e m e n t ' s  terms w i l l  only lead t o  confusion and d i s r u p t i o n  of t he  

telephone system. 

The Communications Workers of America (CWA) support t he  passage of  a  short-  

er, more l im i t ed  b i l l  on t h e  b a s i s  t h a t  t h e  proposed d i v e s t i t u r e  and behavioral  

requirements included i n  t he  AThT-Justice Department se t t l ement  make major 

l e g i s l a t i v e  i n i t i a t i v e s  unnecessary and t h e  i n t roduc t ion  o f  ex tens ive  l e g i s l a -  

t i v e  proposals  would on ly  impede the  progress  of  needed more s p e c i f i c  reform. 

According t o  CWA President  Glenn E. Watts, Congress should e i t h e r  pass a  narrow 

b i l l  which would cover f i v e  major i s sues :  (1) employee p ro t ec t i on ;  ( 2 )  t r a d e  

r e c i p r o c i t y ;  ( 3 )  guaranteed subscr iber  access  t o  equipment and wiring; ( 4 )  im- 

plementation of t o l l  access  charges t o  subs id ize  l oca l  r a t e s ;  and ( 5 )  f u l l  and 

equal compet i t ion of  a l l  e n t r a n t s  i n  t h e  i ndus t ry ;  o r  i t  should not pass any 

l e g i s l a t i o n  u n t i l  t he  se t t l ement  i s  implemented and then only  what i s  necessary 

t o  address  remaining problems. 

Bernard Wunder, Ass i s t an t  Commerce Secre ta ry  f o r  Communications and Infor-  

mat ion,  has s t a t e d  t h a t  t h e  Administration advocates t h e  "narrow i n i t i a t i v e "  

view and be l i eves  t h a t  any domestic telecammunications l e g i s l a t i o n  considered 

a t  t h i s  time should not include any s t r u c t u r a l  i s s u e s ,  but should be l imi ted  t o  

four a r ea s :  1 )  access  charge and r a t e  s t a b i l i t y ;  2 )  na t iona l  defense and emer- 

gency preparedness;  3 )  j u r i s d i c t i o n a l  quest ions regarding t h e  d i v i s i o n  of S t a t e  

and Federal r egu la to ry  a u t h o r i t y ;  and 4 )  c l a r i f i c a t i o n  and ex tens ion  of FCC 

a u t h o r i t y  t o  de regu la t e  e f f e c t i v e l y  competi t ive o f f e r ings .  It i s  these  i s s u e s ,  

t he  Adminis t ra t ion f e e l s ,  which a r e  i n  need of presen t  congressional  review. 

B. The Content o f ,  and t h e  Necessi ty  f o r ,  Selected Provis ions  

In add i t i on  t o  the  bas ic  controversy over the  scope of  t h e  l e g i s l a t i o n ,  a  

cons iderab le  amount of  controversy has been generated regarding t h e  need f o r ,  



and t h e  impact o f ,  s p e c i f i c  p r o v i s i o n s  conta ined i n  H.R. 5158. Although t h e r e  

a r e  many p r o v i s i o n s  conta ined i n  t h e  l e g i s l a t i o n  which a d d r e s s  v a r i o u s  t e l e -  

communications concerns ,  perhaps those  which seek  t o  modify t h e  terms o f  t h e  

proposed AThT-Justice Department s e t t l e m e n t  have a t t r a c t e d  t h e  most a t t e n t i o n .  

Although t h e  s e t t l e m e n t ' s  t enns  have been s u b j e c t  t o  a s i g n i f i c a n t  amount o f  

c r i t i c i s m ,  agreement on t h e  manner i n  which t h e  terms should be modified and 

t h e  d e s i r e d  g o a l s  t o  be accomplished have been open t o  deba te .  

A s  p r e v i o u s l y  d i scussed  i n  Sec t ion  111, some of  t h e  major ways i n  which 

H.R. 5158 seeks  t o  modify t h e  a n t i t r u s t  s e t t l e m e n t ' s  terms inc lude :  imposing 

a d d i t i o n a l  s t r u c t u r a l  and behav iora l  requirements  on t h e  "dominant c a r r i e r "  

AT&T, modifying t h e  t enns  o f  d i v e s t i t u r e ,  expanding t h e  d i v e s t e d  l o c a l  opera t -  

i n g  companies' range o f  b u s i n e s s  a c t i v i t i e s ,  and p rov id ing  f o r  a d d i t i o n a l  t r a n s i -  

t i o n a l  and subs idy  mechanisms t o  e a s e  sudden p o t e n t i a l  i n c r e a s e s  i n  l o c a l  t e l e -  

phone r a t e s  ( s e e  p. 9-15). By i n c o r p o r a t i n g  t h e s e  m o d i f i c a t i o n s  t h e  subcommittee 

f e e l s  t h a t  some of  t h e  major d e f i c i e n c i e s  i n  t h e  s e t t l e m e n t  w i l l  be addressed.  

1. AT&T S t r u c t u r a l  and Behavioral  Requirements 

a .  Proponents '  Viewpoint 

According t o  t h e  subcommittee, H.R. 5158 imposes s p e c i f i c  s t r u c t u r a l  and 

behav iora l  r equ i rements  s o l e l y  on ATdT because  o f  i t s  unique p o s i t i o n  a s  t h e  

dominant c a r r i e r  c o n t r o l l i n g  80 percen t  of t h e  Na t ion ' s  long d i s t a n c e  t ransmis-  

s i o n  f a c i l i t i e s  ( s e e  p. 10-12). Sponsors of H.R. 5158 f e e l  t h a t  i t  i s  neces- 

s a r y  t o  impose those  r e s t r i c t i o n s  t o  a s s u r e  t h a t  AT&T does n o t :  1 )  use t h e  re- 

venues i t  d e r i v e s  from i t s  dominant market p o s i t i o n  i n  t h e  r e g u l a t e d  long d i s -  

t ance  t ransmiss ion  markets  t o  c r o s s  s u b s i d i z e  i t s  a c t i v i t i e s  i n  unregula ted 

markets  t o  t h e  d e t r i m e n t  o f  c o m p e t i t o r s ;  2 )  i n h i b i t  long d i s t a n c e  c o m p e t i t i v e  

access  o r  equipment procurement;  and 3 )  c o n t r o l  t h e  f low o r  c o n t e n t  of i n f o m a -  

t i o n  which would l a r g e l y  be dependent on AT&T1s t r a n s m i s s i o n  f a c i l i t i e s  f o r  



d i s t r i b u t i o n .  P roh ib i t i on  aga ins t  AT&T1s establ ishment  o f  an unregulated long 
7 

d i s t ance  t ransmission f a c i l i t y  i s  a l s o  proposed t o  a s su re  the  v i a b i l i t y  of  

AT&T1s regula ted  network, t h e  long d i s t a n c e  networi  on which most users  a r e  

dependent. Since AT&T cannot develop an a l t e r n a t i v e  unregulated f a c i l i t y  t o  

meet i t s  long d i s t ance  t ransmiss ion  needs,  t h i s  provis ion w i l l  encourage ATCT 

to  cont inue t o  expand and enhance i t s  regula ted  network f o r  the  b e n e f i t  of  a l l  

u se r s  as  wel l  a s  i t s e l f .  The subcormnittee a l s o  po in t s  out  t h a t  provis ions a r e  

contained i n  t he  b i l l  so t h a t  these  r e s t r i c t i o n s  can be el iminated once ATCT 

no longer holds  i t s  presen t  dominant pos i t i on  i n  t h e  long d i s t a n c e  t ransmission 

market. Therefore ,  they f e e l ,  H.R. 5158 r equ i r e s  r egu la t i on  only  f o r  the  mini- 

mum amount of  t i m e  necessary t o  ensure t h a t  t h e  publ ic  b e n e f i t  i s  pro tec ted  and 

an t icompet i t ive  p r a c t i c e s  do not occur.  

b. Opponents1 Viewpoint 

Those opposed t o  the  implementation of  such s t r u c t u r a l  and behavioral  pro- 

v i s i o n s  s t a t e  t h a t  AT&T should be f r e e  t o  compete on t h e  same b a s i s  a s  o t h e r  

p a r t i c i p a n t s  i n  t h e  indus t ry .  AT&Tts presen t  dominance of t h e  long d i s t ance  

t ransmiss ion  market ,  i n  t h e i r  judgment, i s  not s i g n i f i c a n t  s i nce  they claim t h a t  

compet i tors  a r e  r a p i d l y  expanding t h e i r  market share  with long d i s t ance  competi- 

t i o n  expected t o  be f u l l y  competi t ive i n  approximately f i v e  years .  s/ They note  

t h a t  even though AT&T c o n t r o l s  a  dominant market sha re ,  i t  does no t  have s ign i -  

f i c a n t  market power, i n  t h a t  any at tempt  by AThT t o  subs id ize  unregulated ac t iv -  

i t i e s  through increased long d i s t ance  t ransmission r a t e s  w i l l  r e s u l t  i n  u se r s  

101 The proposed timeframe f o r  the  increase  of s i g n i f i c a n t  nationwide a l -  
t e r n a T v e s  i n  t h e  long d i s t a n c e  t ransmission market i s  sub jec t  t o  debate .  AThT 
has projected t h a t  i t  w i l l  r e ce ive  l e s s  than 50 percent  of  t h e  revenues from 
t h e  U.S. long d i s t a n c e  market by 1986. The accuracy o f  t h e  assumptions on which 
t h i s  p ro j ec t i on  i s  based remains under ques t ion ,  however, and appears t o  some 
t o  be overly o p t i m i s t i c  regarding both t he  app l i ca t i on  of t echnologica l  advances 
and the  growth r a t e  of compet i tors .  



t u r n i n g  t o  c o m p e t i t o r ' s  s e r v i c e s .  It i s  a l s o  pointed o u t  t h a t  s e p a r a t e  subs id -  

i a r y  and bookkeeping requ i rements  a r e  unnecessary  s i n c e  AT&Tts long d i s t a n c e  

s e r v i c e  i s  a  r e g u l a t e d  common c a r r i e r  s e r v i c e  a l r e a d y  s u b j e c t  t o  FCC o v e r s i g h t .  

Opponents a l s o  s t a t e  t h a t  t h e r e  a r e  i m p l i c i t  c o s t s  t o  t h e  implementation 

and o p e r a t i o n  o f  such requ i rements  both  i n  t h e  i n c r e a s e  i n  o p e r a t i o n a l  c o s t s  

which must u l t i m a t e l y  be  borne  by  consumers, a s  we l l  a s  t h e  c o s t s  a s s o c i a t e d  

wi th  t h e  l o s s  of  p o s s i b l e  r e s e a r c h  and manufactur ing e f f i c i e n c i e s  and b e n e f i t s  

which may be gained by a  f u l l y  i n t e g r a t e d  system. In  a d d i t i o n ,  t h e  i n c r e a s e  

i n  FCC o v e r s i g h t  r e q u i r e d  t o  moni tor  t h e s e  r e q u i r e m e n t s ,  opponents m a i n t a i n ,  

w i l l  not  o n l y  r e s u l t  i n  an unnecessary  i n c r e a s e  i n  government r e g u l a t o r y  c o s t s  

and burdens ,  but  w i l l  a l s o  n e g a t i v e l y  a f f e c t  t h e  time FCC r e g u l a t o r s  w i l l  have 

t o  moni tor  o t h e r  n e c e s s a r y  r e g u l a t o r y  m a t t e r s .  

2. V i a b i l i t y  o f  t h e  Dives ted Local  Opera t ing  Companies and 
t h e  Impact on Local  Telephone Rates  

Concern expressed over  t h e  s e t t l e m e n t ' s  e f f e c t  on t h e  f i n a n c i a l  h e a l t h  and 

v i a b i l i t y  of  t h e  d i v e s t e d  l o c a l  o p e r a t i n g  companies and t h e  impact on l o c a l  

t e l ephone  r a t e s  h a s  caused t h e  subcommittee t o  i n c l u d e  s e l e c t e d  p r o v i s i o n s  which 

expand t h e  range of  pe rmi t t ed  l o c a l  o p e r a t i n g  company a c t i v i t i e s ,  modify t h e  d i -  

v e s t i t u r e  p rocedure ,  and p rov ide  f o r  l o c a l  r a t e  subs idy  mechanisms ( s e e  p. 12-15). 

I n  c o n t r a s t  t o  s e t t l e m e n t  terms which r e s t r i c t  t h e  l o c a l  o p e r a t i n g  companies t o  

t h e  p r o v i s i o n  o f  r e g u l a t e d  l o c a l  exchange a c c e s s  and f u n c t i o n s ,  H.R. 5158 expands 

t h e  o p e r a t i n g  companies'  range of  a c t i v i t i e s  t o  i n c l u d e  a  number of t r a d i t i o n a l  

revenue s o u r c e s  and implements a d d i t i o n a l  t r a n s i t i o n a l  and subs idy  mechanisms 

t o  h e l p  e a s e  p o t e n t i a l  l o c a l  r a t e  i n c r e a s e s .  

a .  Proponents '  Viewpoint 

Those i n  f avor  o f  such p r o v i s i o n s  c i t e  t h e  need t o  a s s u r e  t h a t  t h e  l o c a l  

exchange revenue base  i s  comprised o f  e lements  which o f f e r  growth p o t e n t i a l ,  



l ead ing  t o  an expanding,  v i a b l e  l o c a l  r a t e  base  s t r u c t u r e .  Through t h e s e  pro- 

v i s i o n s ,  s u p p o r t e r s  c l a i m ,  t h e  q u a l i t y  of s e r v i c e  o f f e r e d  and t h e  s t a b i l i t y  o f  

l o c a l  exchange s e r v i c e ,  a s  w e l l  a s  t h e  investment ea rn ing  p o t e n t i a l  o f  t h e  d i -  

ves ted  l o c a l  o p e r a t i n g  companies w i l l  be assured .  Addi t iona l  p r o v i s i o n s  which 

r e q u i r e  t h a t  t h e  v a l u a t i o n  o f  a s s e t s  and d i s t r i b u t i o n  o f  deb t  occur a f t e r  t h e  

d i v e s t i t u r e  o f  t h e  l o c a l  o p e r a t i n g  companies a r e  included t o  ensure  t h a t  a l l  t h e  

p a r t i e s  w i l l  have an equa l  v o i c e  i n  t h e  p rocess .  Proponents s t a t e . t h a t  post-  

d i v e s t i t u r e  a s s e t  and d e b t  a l l o c a t i o n  ensures  t h a t  t h e  a s s e t  and deb t  t r a n s f e r  

p rocess  i s  done i n  an e q u i t a b l e  manner wi th  p a r t i e s  r e c e i v i n g  a  f a i r  v a l u e  f o r  

t h e i r  a s s e t s  and an equal  d i s t r i b u t i o n  o f  t h e  d e b t .  Suppor te r s  o f  t h i s  pro- 

v i s i o n  p o i n t  o u t  t h a t  a  balanced f i n a n c i a l  c o n d i t i o n  i s  o f  v i t a l  importance t o  

a s s u r e  t h a t  t h e  d i v e s t e d  l o c a l  o p e r a t i n g  companies remain a t t r a c t i v e  investments  

and can  con t inue  t o  o f f e r  r e l i a b l e ,  e f f i c i e n t  s e r v i c e  a t  r easonab le  r a t e s .  

Proponents a l s o  f e e l  t h a t  t h e  impact of bo th  a  sudden r e s t r i c t i o n  on t h e  re-  

venue g e n e r a t i n g  e lements  o f  t h e  l o c a l  r a t e  base  and t h e  sudden l o s s  o f  t h e  long 

d i s t a n c e  subs idy  genera ted  by t h e  p r e s e n t  s e t t l e m e n t s / d i v i s i o n  of revenues  pro- 

c e s s  would r e s u l t  i n  a  d ramat ic  i n c r e a s e  i n  t h e  charges  f o r  l o c a l  t e lephone  s e r -  

v i c e .  111 The g r a d u a l  d e r e g u l a t i o n  o f  t e r m i n a l  equipment and wi r ing  from t h e  

r a t e  b a s e ,  a s  w e l l  a s  t h e  c o n t i n u a t i o n  o f  p r e s e n t  exchange a c c e s s  charge agree- 

ments f o r  a  three-year  p e r i o d ,  a r e  both  implemented t o  ease  t h e  impact t h a t  t h e  

l o s s  o f  such revenues  w i l l  have on t h e  l o c a l  r a t e  base .  S p e c i a l  a t t e n t i o n  i s  

111 The s h i f t i n g  of c o s t  a l l o c a t i o n s  from i n t r a s t a t e  t o  i n t e r s t a t e  s e r v i c e s  
has  lz some t o  c la im t h a t  i n t e r s t a t e  s e r v i c e s  a r e  p rov id ing  a  subs idy  t o  i n t r a -  
s t a t e  s e r v i c e s .  Others  have responded t h a t ,  over  t h e  y e a r s ,  much of  l o c a l  ex- 
change p l a n t  has  been designed t o  accommodate long d i s t a n c e  s e r v i c e ;  t h e r e f o r e ,  
s h i f t s  i n  t h e  c o s t  burden a r e  n o t  o n l y  n e c e s s a r y ,  bu t  may s t i l l  be inadequa te .  
Whether t h e r e  i s  a subs idy  between i n t e r s t a t e  and i n t r a s t a t e  s e r v i c e s  and i n  what 
d i r e c t i o n  i t  flows remains a  con tes ted  i s s u e ;  however, most w i l l  ag ree  t h a t  t h e r e  
appears  t o  be a  subs idy  t o  r u r a l  t e l ephone  companies genera ted  through such a  
payment system. 



a l s o  g iven  t o  u s e r s  i n  p a r t i c u l a r l y  v u l n e r a b l e  h igh-cost  a r e a s ,  those  who depend 

on s e r v i c e  provided by r u r a l  and smal l  exchanges,  by t h e  implementa t ion o f  a  Na- 

t i o n a l  Telecommunications Fund, t h e  revenues  o f  which w i l l  be  used t o  keep c o s t s  

w i t h i n  110 p e r c e n t  o f  t h e  n a t i o n a l  average.  Al l  of  t h e s e  p r o v i s i o n s ,  s u p p o r t e r s  

c l a i m ,  have been i n c o r p o r a t e d  i n t o  H.R. 5158 t o  p r o t e c t  r a t e  payers  from any 

sudden undue f i n a n c i a l  h a r d s h i p s ,  and t o  p r e s e r v e  t h e  i n t e g r i t y  and v i a b i l i t y  

o f  t h e  l o c a l  exchange network,  concerns  which t h e  subcomnit tee  f e e l s  a r e  not  

p r o p e r l y  addressed i n  t h e  s e t t l e m e n t .  

b.  Opponents'  Viewpoint 

Opponents t o  t h e  i n c l u s i o n  of  t h e  above p r o v i s i o n s  s t a t e  t h a t  t h e  expan- 

s i o n  o f  t h e  d i v e s t e d  l o c a l  o p e r a t i n g  companies' s e r v i c e  o f f e r i n g s  t o  encompass 

both  r e g u l a t e d  and unregu la ted  s e r v i c e s  goes  a g a i n s t  t h e  under ly ing  p r i n c i p l e s  

o f  t h e  s e t t l e m e n t ' s  philosophy. The major p r i n c i p l e  behind t h e  s e t t l e m e n t  l ies 

i n  t h e  s e p a r a t i o n  of  t h e  o f f e r i n g  of r e g u l a t e d  and unregu la ted  s e r v i c e s  t o  en- 

s u r e  t h a t  t h e  p o t e n t i a l  abuses  which could occur  through t h e  j o i n t  o f f e r i n g  o f  

both  t y p e s  o f  s e r v i c e s  cannot  o c c u r .  By p e r m i t t i n g  t h e  d i v e s t e d  l o c a l  o p e r a t i n g  

companies t o  o f f e r  both  r e l a t e d  c o m p e t i t i v e  s e r v i c e s  such a s  customer premises  

equipment,  a s  w e l l  a s  r e g u l a t e d  monopoly l o c a l  t e l ephone  s e r v i c e ,  o n l y  encourages  

t h e  development o f  p o s s i b l e  a n t i c o m p e t i t i v e  p r a c t i c e s .  Such a  s i t u a t i o n ,  oppon- 

e n e t s  s t a t e ,  a l s o  l e a v e s  t h e  l o c a l  o p e r a t i n g  companies open t o  a n t i t r u s t  a c t i o n ,  

making them v u l n e r a b l e  t o  numerous l e n g t h y  and expensive  law s u i t s .  

F i n a n c i a l  v i a b i l i t y  i s  n o t  i n  q u e s t i o n ,  opponents c l a i m ,  s i n c e  t h e  terms 

o f  t h e  s e t t l e m e n t  r e q u i r e  t h a t  t h e  l o c a l  o p e r a t i n g  companies b e  d i v e s t e d  i n  a  

manner which a s s u r e s  t h e i r  f i n a n c i a l  v i a b i l i t y  and a b i l i t y  t o  perform t h e i r  

r o l e  a s  t h e  p r o v i d e r  o f  l o c a l  exchange s e r v i c e .  The ~ u s t i c e  Department i s  g iven  

t h e  r e s p o n s i b i l i t y  o f  a s s u r i n g  t h a t  t h e  l o c a l  o p e r a t i n g  companies'  and u l t i -  

ma te ly  t h e  p u b l i c ' s  i n t e r e s t s  a r e  p r o t e c t e d  b e f o r e  any d i v e s t i t u r e  can occur .  



It i s  a l s o  claimed t h a t  t h e r e  would be no incen t ive  t o  s a c r i f i c e  t h e  opera t ing  

companies' f i n a n c i a l  well-being i n  favor of AT&T's, s i n c e  t he  present  stock- 

ho lders  w i l l  be owners of  both ATCT and l o c a l  operHting company s tock  a f t e r  d i -  

v e s t i t u r e .  Opponents a l s o  po in t  out  t h a t  t h e  f i n a n c i a l  f u t u r e  of l o c a l  exchange 

se rv i ce  i s  secure s ince  technological  advances w i l l  i nc rease  e f f i c i e n c i e s  and 

with t h e i r  r o l e  a s  t he  "gateway t o  the  information age'' the  use of l o c a l  ex- 

change se rv i ce  w i l l  be r a p i d l y  increas ing  with t h e  p r o l i f e r a t i o n  of  new computer 

and information se rv i ce s .  

Concern has a l s o  been expressed w e r  the t ax  impl ica t ions  of H.R. 5158's 

requirement t h a t  a s s e t  va lua t ion  and debt  d i s t r i b u t i o n  occur a f t e r  d i v e s t i t u r e .  

According t o  Alfred P a r t o l l ,  AT&T1s vice-president  of S t a t e  regula tory  ma t t e r s ,  

i f  AT&T i s  required t o  d i v e s t  t h e  l oca l  opera t ing  companies with a s s e t s  i n t a c t  

and then buy back designated a s s e t s  t he  t r a n s a c t i o n ,  according t o  Federal  t ax  

laws, would be c l a s s i f i e d  a s  a  s a l e  not  a  d i v e s t i t u r e .  This would r e s u l t  i n  

AT&T having t o  pay Federal  and S t a t e  taxes  on these  a s s e t s  of  almost S6 b i l l i o n ,  

s i nce  it would be taxed a s  ord inary  income. 

Opponents do not see the  neces s i t y  f o r  the  implementation of add i t i ona l  

t r a n s i t i o n a l  and subsidy mechanisms t o  a l l e v i a t e  p o t e n t i a l  l o c a l  r a t e  increases .  

The s e t t l emen t ,  they c la im,  a l ready  c a l l s  fo r  the  implementation of an access  

charge which interexchange ( long d i s t ance )  c a r r i e r s  w i l l  pay f o r  connection t o  

the l o c a l  exchange networks and t h i s  w i l l  provide any necessary support which 

t h e  s e t t l emen t ' s  implementation may remove from l o c a l  s e rv i ce .  Since t he se  ac- 

cess  charges w i l l  remain under r egu la t i on ,  t he  appropr ia te  r egu la to ry  body may 

s e t  such charges a t  any l e v e l  they deem appropr ia te .  Revenues gained from t h e  

publ ishing of "yellow pages" d i r e c t o r i e s  (an est imated $2 .6  b i l l i o n  annual ly)  

w i l l  not be l o s t  from t h e  r a t e  base according t o  Ass i s t an t  Attorney General 

Baxter ,  s i n c e  the  l o c a l  opera t ing  companies w i l l  be ab l e  t o  genera te  revenues 



from t h e  s a l e  o f  t h e  machine-readable l i s t i n g s  which form t h e  b a s i s  o f  such d i -  

r e c t o r i e s .  M r .  Baxter a l s o  n o t e s  t h a t  t h e  s e t t l e m e n t ' s  terms w i l l  have a  posi -  

t i v e  e f f e c t  on t h e  c o s t s  e n t a i l e d  i n  t h e  p r o v i s i o n ' o f  l o c a l  t e l ephone  s e r v i c e  

s i n c e  AT&T/local o p e r a t i n g  company n e g o t i a t e d  supp ly  and l i c e n s e  c o n t r a c t s  w i l l  

be t e rmina ted .  The l o c a l  o p e r a t i n g  companies w i l l  now f e e l  f r e e  t o  purchase  

equipment from any s u p p l i e r  on a  f u l l y  c o m p e t i t i v e  b a s i s  and w i l l  no longer  b e  

involved i n  any c o s t s  d i r e c t l y  a s s o c i a t e d  wi th  r e s e a r c h  and development. 



V. CONCLUDING OBSERVATIONS 

The consensus i s  t h a t  the  incorpora t ion  of compet i t ion i n t o  our telecommun- 

i c a t i o n s  i ndus t ry  s t r u c t u r e  a s  wel l  a s  t h e  melding of information and comunica-  

t i o n s  due t o  technologica l  advances have neces s i t a t ed  t he  r e v i s i o n  of t he  1934 

Communications Act and t h e  formulation of  a  new, na t iona l  telecommunications 

pol icy.  The manner i n  which t h i s  should be accomplished and the  framework around 

which t h i s  po l i cy  should be developed, however, cont inues t o  be a  sub jec t  o f  

cons iderab le  debate .  The complexity of t he  i s s u e s ,  a s  wel l  a s  t h e  simultaneous 

ac t i ons  by t h e  c o u r t s ,  t h e  FCC, and the  Congress t o  r e v i s e  our t e l e c m u n i c a -  

t i o n s  po l i cy ,  have added f u r t h e r  controversy t o  the  task.  

Although congressional  a c t i v i t y  i n  t he  f i r s ' t  s e s s ion  of  t h e  97th Congress 

was l a r g e l y  focused i n  the  Senate with the  passage of i t s  telecommunications 

po l icy  reform measure, S. 898, i n  October 1981, t he  House i s  now a c t i v e l y  ad- 

dress ing  the i s s u e  with i t s  l e g i s l a t i v e  measure, H.R. 5158. A s i g n i f i c a n t l y  

revised H.R. 5158 unanimously passed t h e  House Subcommittee on Telecomunica- 

t i o n s ,  Consumer P ro t ec t i on ,  and Finance i n  March 1982, and now awaits  f u l l  com- 

m i t t e e  ac t ion .  Although t h e  proposed se t t l ement  of t he  ATbT-Justice Department 

a n t i t r u s t  s u i t  caused cons iderab le  modi f ica t ion  of t h e  House measure, s i g n i f i c a n t  

controversy cont inues  over both t h e  presen t  need f o r  major l e g i s l a t i v e  reform 

and the conten t  of s p e c i f i c  provis ions which, among o the r  a c t i o n s ,  would modify 

the  s e t t l emen t ' s  terms. The e a r l i e s t  t h e  f u l l  committee i s  expected t o  consider  

H.R. 5158 i s  t h e  end of May, and House Commerce Committee Chairman Dingell  



a p p e a r s  t o  be i n t e r e s t e d  i n  o f f e r i n g  f u r t h e r  amendments d u r i n g  Cormnittee mark- 

up. E/ R e p r e s e n t a t i v e  Rina ldo  r e p o r t e d l y  i s  a l s o  c o n s i d e r i n g  p o s s i b l e  amend- 

ments which would e l i m i n a t e ,  a f t e r  f i v e  y e a r s ,  numerous s t r u c t u r a l  and b e h a v i o r a l  

r e s t r i c t i o n s  imposed on t h e  "dominant c a r r i e r  ," AThT. 

The l i k e l i h o o d  of  passage  o f  any s i g n i f i c a n t  t e l ecommunica t ions  l e g i s l a t i o n  

i n  t h i s  Congress i s  s t i l l  u n c l e a r .  What e f f e c t  AThT's $2 m i l l i o n  lobbying cam- 

pa ign  a g a i n s t  H.R. 5158, a s  w e l l  a s  a d d i t i o n a l  o p p o s i t i o n  t o  s p e c i f i c  p r o v i s i o n s  

expressed  by o t h e r  g roups ,  w i l l  have on House approva l  remains  a  s i g n i f i c a n t  

q u e s t i o n .  The f a r r e a c h i n g  impact o f  such l e g i s l a t i v e  r e f o r m ,  a s  w e l l  a s  t h e  

i n a b i l i t y  t o  g a i n  a  consensus  among communications s p e c i a l i s t s  r e g a r d i n g  t h e  
. 

b e s t  l e g i s l a t i v e  approach ,  have r e s u l t e d  i n  f u r t h e r  c o n t r o v e r s y .  A d d i t i o n a l  

h u r d l e s  t o  be overcome b e f o r e  l e g i s l a t i o n  i s  enac ted  i n c l u d e  t h e  p o s s i b l e  sesuen-  

t i a l  r e f e r r a l  of  any l e g i s l a t i v e  i n i t i a t i v e ,  t h e  s t r o n g  o p p o s i t i o n  t o  H.R. 5158 

expressed  by Sena te  Communications Subcommittee Chairman Goldwater ,  and Admin- 

i s t r a t i o n  o p p o s i t i o n  t o  any l e g i s l a t i o n  which would a t  t h i s  t ime  a t t e m p t  t o  

modify t h e  s t r u c t u r a l  p r o v i s i o n s  c o n t a i n e d  i n  t h e  proposed AT&T-Justice Depart-  

ment a n t i t r u s t  s e t t l e m e n t .  

12/  D r a f t  v e r s i o n s  o f  some of  t h e  p o s s i b l e  amendments t o  H .R .  5158 i n c l u d e :  
t h e  e x m i n a t i o n  of  t h e  f  ive-year  w a i t i n g  pe r iod  f o r  d i v e s t e d  l o c a l  o p e r a t i n g  
company s a l e  o f  new t e r m i n a l  equipment and expans ion  o f  d i v e s t e d  l o c a l  o p e r a t i n g  
company e n t r a n c e  i n t o  any c o m p e t i t i v e  v e n t u r e s ;  t h e  p r o h i b i t i o n  o f  a l l  i n t e r e x -  
change common c a r r i e r s  from t h e  bypass ing  o f  t h e  l o c a l  loop u n t i l  1988; modi f i -  
c a t i o n  o f  t h e  a c c e s s  c h a r g e  amendment so  t h a t  i t  may i n c l u d e  o t h e r  f a c t o r s  be- 
s i d e s  r e l a t i v e  use  when c h a r g e s  a r e  s e t ;  expanding S t a t e  r e g u l a t o r y  a u t h o r i t y  
over  a c c e s s  c h a r g e s  t o  a l l  c a r r i e r s  no t  j u s t  smal l  o n e s ;  an a s  of y e t  unformulated 
p r o v i s i o n  which would g u a r a n t e e  t h a t  c e r t a i n  groups  such a s  t h e  e l d e r l y  o r  r u r a l  
r e s i d e n t s  a r e  a s s u r e d  e a s y  a c c e s s  t o  t e l ephone  equipment ( " the  s u p p l i e r  o f  l a s t  
r e s o r t "  p r o v i s i o n ) .  


